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CLXI. , 


The TRIAL of Joſeph Dawſon, Edward Forſeith, William 
May, William Biſhop, James Lewis, aud John Sparkes, 
at the Old Bailey, for Felony and Piracy, Octob. 19. 1696. 


8 Will. III. 
Admir. Angl. ſſ. 


The Seſſiens of Oyer and Terminer, and Goal-De- 


livery, held for our Sovereign Lord the King, for 
the Furiſdittion of the Admiralty of England, at 
Juſtice-Hall in the Old Bailey, in the Suburbs of 
the City of London, on Monday the 19th Day 
of October, in the Eighth Year of the Reign 7 
our ſaid Sovereign Lord King William the Third, 
over England, Sc. before the Right Honourable 
Edward Ruſſel, Eq; Henry Prieſtman, Eq; 
Sir Robert Rich, Knight and Baronet ; Sir 
George Rooke, Knight ; Sir John Houblon, 
Knight ;, and James Kendal, Eq; Commiſſioners 
for Executing and Exerciſing the Office and Place 
of Lord High Admiral of England, reſpectively 
aſſigned and deputed ;, the Right Worſhipful Sir 
Charles Hedges, X. Doctor of Law, Lieute- 
nant in the High Court of Admiralty of England, 
Commiſſary-General of our Sovereign Lord the 
King, and Preſident and Fudge of the ſaid Court; 
the Right Honourable Sir John Holt, Kt. Lord 
Chief Fuſtice of the King's Bench; Sir George 
Treby, Kt. Lord Chief Fuſtice of the Common 
Pleas ; Sir Edward Ward, Kt. Lord Chief Ba- 
ron of the Exchequer ; Sir Tho. Rokeby, X.. 
and one of the Juſtices of the King's Bench 
Sir Samuel Eyre, Kt. another of the Fuſtices of 
the King's Bench; Sir John Turton, X. ano- 
ther of the Fuſtices of the King's Bench; Sir 
=_ P 8 Kt. one of the Fuſtices of the 
OL, V. 


Common Pleas ; Sir Littleton Powis, Kt. one 
of the Barons of the Exchequer ; William Bridge- 
man and Joſias Burchet, Efqrs, Secretaries of the 
Admiralty of England; Thomas Lane, William 
King, and John Cooke, reſpectively Doctors of 
Laus; and others bis Majeſty's Juſtices named 
in the ſaid Commiſſion. 


Is Majeſty's Commiſſioners be- 
N oe ing then and there met, the Com- 
a & million was read, and Proclama- 
tion made for Attendance : After 


ſworn, and received their Charge from Sir Charles 
Hedges, Kt. Judge of the High Court of Admiralty, 
who ſet forth unto them the Nature of the Com- 
miſſion, the Extent of the Juriſdiftion of the Court, 
and the ſubject Matter of their Enquiries. 

Then the Witneſſes for the King being ſworn, 
the Grand Jury withdrew, and after a little Time 
returned, finding Billa vera againſt Henry Every, 
not yet taken, Joſepb Dawſon, Edward Forſeith, 
William May, William Biſhop, Fames Lewis, and 


Jobn Sparkes, Priſoners, for feloniouſly and pt- 


ratically. taking and carrying away, from Per- 
ſons unknown, a certain Ship called the Gunſway, 
with her Tackle, Apparel, and Furniture, to the 
Value of 10001. and Goods to the Value of 
1107. together with 100000 Pieces of Eight, and 
tooooo Chequins, upon the High Seas, ten 

| B Leagues 


2 161. We Trial of Joſeph Dawſon, and others, 8 Will. III. 


from the Cape St. Jobn's, near Surat in 
the Eaſt- Indien. Then Dawſon, Forſeith, May, 
Biſhop, Lewis, and Sparkes, were brought to the 
Bar, and their Indictment was read. ; 
Foſeph Dawſon confeſſed that he was Guilty, 
but the reſt pleaded Not Guilty, and put them- 
ſelves upon their Trials; and thereupon the Petty 
Jury was called, and the Perſons, whoſe Names 
follow, were ſworn. 


William Walker, ] [ Benjamin Dry, 
Jobn Child, Jobn Sherbrooke, 
Edward Leeds, Samuel Fackſon, 
Thomas Clarke, 0 Thomas Emms, 
Nathan Green, | Hem Hunter, 
Henry Sherbrooke, ) | Jobn Hall, 


Then the King's learned Council opened the 
Indictment, Cc. and Dr. Newton made a Speech; 


which 1s as follows. 


My Lord, and Genlemen of the Jury, 


1 8 HE Priſoners are indifted for Piracy, in Rob- 
bing and Plundering the Ship Gunſway, be- 
longing to the Great Mogul and bis Subjects, in the 
Indian Seas, to à very great Value. | 

And the End was ſuitable to their Beginning; they 
firſt praftiſed theſe Crimes upon their own Country- 
men, the Engliſh, and then continued them on to 
Strangers and Foreigners : For the Ship in which this 
Piracy was committed, was an Engliſh Veſſel, called 
the Charles the Second, belonging to ſeveral Mer- 
chants of this City, deſigned for others Ends, and a 
far different Voyage, which by theſe Criminals, wwith 
the Aſſiſtance of one Every, their Captain, in all 
theſe Villanies, was ſeized near the Groyn inSpain, 
in May 1694. from which Place, having firſt, by 
Force, ſet Captain Gibſon the Commander on Shore, 
they carried off the Ship, and with it committed many 
and great Piracies, for ſeveral Years (as will appear 
in the Courſe of the Evidence) in moſt of the Parts of 
the known World, without Diſtinction, upon all Na- 
tions, and Perſons of all Religions. 

Their laſt Piracy was this in the Indies, the great- 
eſt in itſelf, and like to be the moſt pernicious in its 
Conſequences, eſpecially as to Trade, conſidering the 
Power of the Great Mogul, and the natural Incli- 
nation of the Indians to Revenge: But they are now 
brought bither on their Trial, and, if the Matters they 
are charged with, ſhall be proved, to receive that 


Judgment from you, their Crime deſerves; and that” 


is Piracy, which by ſo much exceeds Theft er Robbery 
at Land, as the Intereſt and Concerns of Kingdoms 
and Nations, are above thoſe of private Families, 
or particular Perſons: For ſuffer Pirates, and the 
Commerce of the World muſt ceaſe, which this Na- 
#ion has deſervedly fo great a Share in, and reaps 
ſuch mighty Advantage by : And if they ſhall go 
away unpuniſhed, when it is known whoſe Subjecls 
they are, the Conſequence may be, to involve the Na- 
tions concerned in War and Blood, to the Deſtruftion 

the innocent Engliſh in thoſe Countries, the total 

ſs of the Indian Trade, and thereby the Impove- 
- riſhment of this Kingdom, ; 


The Witneſſes for the King, viz, Jobn Dan, 
and Philip Middleton, were then called and ſworn, 
and in the Opinion of the Court gave a full Evi- 
dence againſt the Priſoners, which was very 
clearly ſumm'd up by the Lord Chief Juſtice 
Holt; the Tenour whereof is particularly ſet 


is © p 
* 


forth in the following Trials: But the Jury, 
contrary to the Expectation of the Court, 
brought in all the Priſoners Not Guilly; where- 
upon the Seſſions was adjourned to Saturday the 
3 iſt of OFober following, and the Priſoners were 
committed upon a new Warrant for ſeveral other 
Piracies. 


Die Sabbati, triceſimo primo Offobris, An- 
nog; Reign Regis Williclmi Terzi Cows, 
Annoq; Domini 1696. 


T ITE Court being fat (at which were pre- 
ſent Sir Charles Hedges Judge of the High 
Court of Admiralty, the Lord Chief Juſtice 71-/:, 
the Lord Chief Juſtice Treby, the Lord Chief 
Baron Ward, Mr. Juſtice Rookby, Mr. Juſtice 
Turton, Mr, Juſtice Eyre, Mr. Baron Potis, Dr. 
Lane, Dr. King, and Dr. Co) the Court pro- 
ceeded in this Manner, 

Cl. of Arr. Cryer, make Proclamation. 

Cryer. O yes, O yes, O yes. All Manner of 
Perſons that have any thing more to do at this 
Seſſions, draw near and give your Attendance: 
And you Sheriffs of the City of London, return 
the ſeveral Precepts directed to you, and return- 
able here this Day, upon Pain and Peril that 
ſhall follow thereon, 


[Then the Grand Fury were called over, and 
the Appearances marid.] 


Cl. of Arr. Make Proclamation, 

Cryer. O yes, Sc. The Lords the King's Juſ- 
tices charge and command all Perſons to keep 
Silence while the Charge is giving. 


The Judge of the Admiralty's Charge to the Grand 
Fury upon this Occaſron. 


Sir Charles Hedges, Gentlemen of the Grand Fury, 
H E Opimon which this Court had of the 
good Intentions, Abilities, and Integrity of 

the laſt Grand Jury, was ſo fully anſwered at our 
late Meeting in this Place, that I am confident 
all good Engliſhmen, who were Witneſſes of their 
Proceedings, will concur in giving them publick 
Thanks for the good Services which they then 
performed : I wiſh that all others, who were 
concerned in the Diſpatch of that Day's Buſineſs, 
had the like Pretence to have the ſame z the pub- 
lick Juſtice of the Nation would not then have 
lain under any Manner of Reproach, neither 
would you have had this farther Trouble. Bur 
ſeeing that it hath ſo happen'd, it is become 
abſolutely neceſſary that a farther and a ſtrict 
Enquiry ſhould be made after thoſe Crimes which 
threaten, and tend to the Deſtruction of our 
Navigation and Trade; and therefore I am 


aſſured of your Patience, whilſt I ſhew you 
briefly, | 


1. What the Crimes are, which you are to 
enquire after, 
2. How far the Juriſdiction and your Power 
in making theſe Enquiries doth extend. 


3. What is the Duty incumbent on you in 
this behalf. | 


1. As to the Crimes, I ſhall not repeat what 
was mention'd touching all the Particulars there- 


of, at the Opening of this Seſſions; but m_ 


1696. O. B. | 


my Diſcourſe to thoſe, which I find by the Ca- 
jendar will, at this Time, neceſſarily fall under 
your Examination; and thoſe are Piracies. 

Now Piracy is only a Sea-Term for Robbery, 
Piracy being a Robbery committed within the 
Juriſdiction of the Admiralty. If any Man be 
aſſaulted within that Juriſdiction, and his Ship 
or Goods violently taken away withouta legal Au- 
thority, this is Robbery and Piracy. If the Ma- 
riners of any Ship ſhall violently diſpoſſeſs the 
Maſter, and afterwards carry away the Ship it 
ſelf, or any of the Goods, or Tackle, Apparel, 
or Furniture, with a felonious Intention, in any 
Place where the Lord Admiral hath, or pretends 
to have Juriſdiction, this is alſo Robbery and 
Piracy. The Intention will, in theſe Caſes, ap- 
pear, by conſidering the End for which the 
Fact was committed; and the End will be 
known, if the Evidence ſhall ſhew you what hath 
been done. | 

2. Now the Juriſdiftion of the Admiralty is 
declared, and delcribed in the Statute, and Com- 
miſſion, by Virtue of which we here meet, and 
is extended throughout all Seas, and the Ports, 
Havens, Creeks, and Rivers beneath the firſt 
Bridges next the Sea, even unto the higher 
Water-mark. 

The King of England hath not only an Empire 
and Sovereignty over the Br;tih Seas, but alſo an 
undoubted Juriſdiction, and Power, in Concur- 
rency with other Princes and States, for the 
Puniſhment of all Piracies and Robberies at Sea, 
in the moſt remote Parts of the World; ſo that 
if any Perſon whatſoever, Native or Foreigner, 
Chriſtian or Infidel, Turk or Pagan, with whoſe 
Country we have no War, with whom we hold 
Trade and Correſpondence, and are in Amity, 
ſhall be robbed or ſpoiled, in the Narrow Seas, 
the Mediterranean, Atlantick, Southern, or any 
other Seas, or the Branches thereof, either on 
this or the other Side of the Line, it is Piracy 
within the Limits of your Enquiry, and the Cog- 


nizance of this Court. 
3. Concerning the Duty incumbent upon you 


in making your Enquiries, and Preſentments, 


you may conſider that there is a great Truſt and 
Authority committed to you; and therefore it 
will be expected that a ſuitable Care ſhould 
be had, and your Power executed according to 
a well-regulated Diſcretion: As you are, on the 
one hand, to take Care that the Court be not 
troubled, nor any Man put in Hazard of his 
Life, through any frivolous, or malicious Pro- 
ſecution; ſo, on the other Side, and more eſpe- 


* Caſes of great and publick Offences, 
are to uſe your utmoſt Endeavours, that Ju- 


ſtice, the;Support of Government, be not obſtru- 
cted by any Partial Proceedings. 

You are not obliged in all Caſes to require a 
clear and ſull Evidence, but only to examine till 
you find, and are fatisfied in your Conſciences, 
that there 1s ſufficient and juſt Cauſe to put the 
Party accuſed upan his Trial. You cannot con- 
vict, but may in Effect acquit the greateſt Cri- 
minals; and therefore, if you do but find Proofs 
enough to create a Preſumption againſt the Party 
accuſed, when the Cale ſeems odious, and is of 
great Con ſequence and Importance, your ſafeſt 
Way is to put it in a proper Method for the 
Petty Jury, who are to receive full Satisfaction 
from the Evidence that ſhall be given in the Pre- 
ſence of * Party; and according to that Evi- 

Vor. V. 
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dence, have Power to determine whether guilty, 
or not guilty, condemn, as well as acquit. 

And upon this Occaſion, ſeeing many who are 
upon that Service are preſent, it ſeems fit that 
they ſhould alſo know that they have no Power to 
do more or leſs than what is agreeable to the Evi- 
dence : They are not to interpoſe in Points of 
Law, or to be ſwayed by any Conſideration what- 
ſoever, but what ſhall ariſe from the Proofs judi- 
cially made; they are indeed Judges of the Fact, 
but they are not arbitrary; they are as much re- 
ſtrained by the Dictates of Conſcience, informed 


and convinced by reaſonable Proofs, as the Judges 


on the Bench are by the Rules of Law. ; 
No Man can believe juſt as he liſts; and there- 
fore a Determination, or Judgment at Will and 
Pleaſure, will never be thought to deſerve the 
Name of a Verdict: For whatever may be pre- 
tended, the World will not be perſwaded that 
a Jury hath purſued the Dictates of Conſcience, 
unleſs ſome reaſonable Grounds for its Proceedings 
ſhall appear; and therefore, whenever it ſhall 
happen that notorious Malefactors eſcape unpu- 
niſhed, notwithſtanding that in the Opinion of 
moſt good Men there was a full and ſufficient 
Evidence for their Conviction, it is to be wiſh- 


ed, and indeed it ſeems to me to be neceſſary, 


in Caſes that relate to the Laws of Nations, that 
the Reaſons which induced ſuch a Determination, 
ſhould be given for the publick Satisfaction; 
otherwiſe, ſince Foreigners look upon the Decrees 
of our Courts of Jultice as the Senſe and Judg- 
ment of the whole Nation, our Enemies will be 
glad to find an Occaſion to ſay, that ſuch Miſcre- 
ants as are out of the Protection of all Laws, and 
Civil Government, are abetted by thoſe who 
contend for the Sovereignty of the Seas. The 
barbarous Nations will reproach us as being a 
Harbour, Receptacle, and a Neſt of Pirates 
and our Friends will wonder to hear that the Ene- 
mies of Merchants and of Mankind, ſhould find a 
Sanctuary in this ancient Place of Trade. Nay, 
we our ſelves cannot but confeſs, that all Kings 
doms and Countries who have ſuffered by Exgliſb 
Pirates, may, for Want of Redreſs in the ordi- 
nary Courſe, have the Pretence of Juſtice, and 
the Colour of the Laws of Nations to juſtify their 
making Reprizals upon our Merchants, whereſo- 
ever they ſhall meet them upon the Seas. If a 
Jury happens in theſe Caſes to be too ſevere, 
there is room for Mercy, and I am confident, 
that upon a juſt Repreſentation, the Innocent 
never failed of obtaining it; but for a Fault, 
Neglect, or Error on the other hand, there is no 
Relief for injured Foreigners, but by their car- 
ving out, as we may be ſure they will, for them- 
ſelves, ſuch a Satisfaction, upon our Merchants, as 
they ſhall think fit, whenever they ſhall have an 
Opportunity; and ſo our whole Nation muſt un- 
avoidably ſuffer both in Reputation and Intereſt, 
and all as it were through our own Default. 

I hope what hath been ſaid upon this unexpect- 
ed Occaſion, will not be looked upon as intend- 
ed to influence any Jury; I am ſure it is far from 


being ſo deſigned: Religion, Conſcience, Ho- 


nour, common Honeſty, Humanity, and all 
Laws, forbid ſuch Methods: There is no Doubt 
but the Judge as well as the Juryman then beſt 
diſcharges his Duty, when he proceeds without 
Favour or Affection, Hatred or 1ll-will, or any 
partial Reſpect whatſoever, | 


B 2 Every 
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Every Man ought to be extremely tender of 
ſuch a Perſon as he has Reaſon to believe is in- 
nocent; but it ſhould be conſidered likewiſe on 
the other Side, that he who brings a notorious Pi- 
rate, or common Malefactor, to Juſtice, contri- 
butes to the Safety and Preſervation of the Lives 
of many, both bad and good; of the Good, by 
Means of the Aſſurance of Protection, and of 
the Bad too, by the Terror of Juſtice. It was 
upon this Conſideration that the Roman Emperors 
in their Edicts made this Piece of Service for the 
publick Good, as meritorious as any Act of Piety, 
or religious Worſhip. 

Our own Laus demonſtrate how much our Le- 
giſlators, and particularly how highly that great 
Prince King Henry the 5th, and his Parliament, 
thought this Nation concerned in providing for 
the Security of Traders, and ſcouring the Seas 
of Rovers and Free-booters. Certainly there ne- 
ver was any Age wherein our Anceſtors were not 
extraordinary zealous in that Affair, looking 
upon it, as it is, and ever will be, the chief Sup- 
port ofthe Navigation, Trade, Wealth, Strength, 
Reputation and Glory of this Nation. 

Gentlemen, our Concern, as our Trade is, 
ought in Reaſon to be rather greater than that 
of our Fore-fathers z we want no manner of In- 
ducements, no Motives to ſtir us up, whether 
we conſider our Intereſt or Honour; we have not 
only the ſacred Word, but alſo the glorious Acts 
of the beſt of Kings, which ſufficiently manifeſt 
to us, that the Good and Safety of this Nation is 
the greateſt Care of his Life, Let every Man 
therefore, who pretends to any thing of a true 
Engliſh Spirit, readily, chearfully follow ſo good, 
lo great, ſo excellent an Example, by aſſiſting 
and contributing to the utmolt of his Power and 
Capacity at all Times towards the carrying on his 
noble and generous Deſigns for the common 
Good, and particularly at this Time, by doing 
all that he can, to the End that by the Admi- 
niſtration of equal Juſtice, the Diſcipline of the 
Seas, on which the Good and Safety of this Na- 
tion entirely depends, may be ſupported and 
maintained. | 


Then the Witneſſes being ſworn in Court, the Grand 
Jury withdrew to hear their Evidence; and in 
the mean Time T. Vaughan, J. Murphey, 
and Tim. Brenain, were arraigned, whom 
the Keeper of Newgate, by Order, brought to 
the Bar. 


Cl. of Arr. T. Vaughan, Hold up thy Hand; 
(which he bid.) Thou ſtandeſt indicted, Sc. 

Art thou Guilty of this High Treaſon where- 
of thou ſtandeſt indicted, or Not guilty ? 

T. Vaughan. Not guilty, 

Cl. of Arr. Culprit, How wilt thou be tried ? 

T. Vaughan. By God and this Country, 

Cl. of Arr. God ſend thee a good Deliverance, 

Cl. of Arr. J. Murphey, Hold up thy Hand; 
(which be did.) Thou ſtandeſt indicted, Sc. 

How ſayeſt thou, F. Murphey, Art thou 


Guilty of the High Treaſon whereof thou 


ſtandeſt indicted, or Not guilty ? 
J. Murphey, Not guilty, 
Cl. of Arr. How wilt thou be tried? 
J. Murphey. By God and the King. 
Officer. You muſt ſay, by God and my Coun- 


try. 
Cl, of Arr, God ſend thee a good Deliverance, 
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Cl. of Arr. Bring Tim, Benain to the Bar, (cb 


was brought accordingly.) 

Cl. of Arr. Tim. Brenain, Have you any Copy 
of your Indictment ? 

Tim, Brenain. Yes, 

Cl. of Arr. When had you it ? 

Tim. Brenain. This Day Sc'ennight. 

Cl. of Arr. Tim. Brenain, Hold up thy Hand, 
(which he did.) Thou ſtandeſt indicted, . Sc. 

How ſayeſt thou, Art thou Guilty of the 
High Treaſon whereof thou ſtandeit indicted, or 
Not guilty ? | 

Tim. Brenain. Not guilty. 

Cl. of Arr. How wilt thou be tried ? 

7. Brenain. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance, 


Mr. Mompeſſon. Will your Lordſhips plcaſe 
that he may be tried now? 


L. C. J. Treby. Does he deſire to be tried now? 

Mr. Mompeſſon. Yes, my Lord, there is no E- 
vidence againſt him, and he is ſick, 

Mr. Sol, Gen. We are not now prepared for 
the Trial. 2 

L. C. J. Treby. If the King's Council and the 
Priſoner be agreed, with all my Heart, 

L. C. J. Holt. He may be tried with the reſt, 


Then T. Vaughan, J. Murphey, and T. Bre- 
nain bad Notice to prepare for their Trials 
on Friday next, at Two of the Clock in the 
Afternoon, 

Then the Grand Jury came into Court, 


Cl. of Arr. Gentlemen of the Grand Jury, are 
you agreed in your Bills? : 

Grand Jury. Ves. 

Cl. of Arr. Billa vera againſt Zoſeph Dacz(on, 
Ed. Ferſeith, MW. May, W. Biſhop, James Lecois, 
and F. Sparkes, for Piracy and Robbery. 

Cl. of Arr. Keeper of Newgate, ſet Toſeph Dato- 


fon, Ed. Forſeith, Will. May, Will. Biſhop, Will. 


Lewis, and J. Sparkes to the Bar. (Wotich was 
done accordingly.) 


Cl. of Arr. Joſeph Dawſon, hold up thy Hand, 


(Which be did.) 
Ed. Forſeitb, hold up thy Hand. hieb he 
did.) 
W. May, hold up thy Hand. (V bich be did.) 
W. Biſhop, hold up thy Hand. (Vhich he did.) 
James Lewis, hold up thy Hand. (I bicb be 
did.) 
Fo. Sparkes, hold up thy Hand, (7/bich be did.) 


Then the Indictment was read, and ſet forth, 


That Henry Every, alias Bridgman, Joſeph Daw- 
ſon, Edward Forſeith, William May, William 
Biſhop, James Lewis, and John Sparkes, late 
of London, Mariners, on the goth of May, in 
the 6th Year of the Reign of our Sovereign Lord 
King William, and the late Queen, did, againſt 
the Peace of God, and our ſaid Sovereign Lord 
the King that now is, and the late Queen, by 
Force of Arme, upon the high and open Seas, in 
a certain Place, about three Leagues from the 
Groyne, and within the Furiſdition of the Admi- 
ralty of England, piratically and felonioufly ſet 
pon one Charles Gibſon, a Subjef of our ſaid 

Sovereign Lord the King that now is, and of the 
late Queen, being then and there Commander of a 
certain Merchant-S$hip, called the Charles the Se- 
cond, carrying 40 Pleces of Orduance, belonging 

to 
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to certain Subjefs of the ſaid King, and the late 
Auen, (to the Jurors as yet unknown); and then 
and there put the ſaid Charles Gibſon in bo- 
dily Fear of bis Life ; and then and there, within 
the Juriſdiction aforeſaid, feloniouſly and piratically 
did ſteal, take and carry away from the ſaid 
Charles Gibſon, tbe ſaid Ship, called the Charles 
the Second, ber Tackle, Apparel, and Furniture, 
of the Value of One Thouſand Pounds ; Forty Pieces 
of Ordnance, of the Value of Five Hundred Pounds; 
One Hundred Fuſees, of the Value of One Hundred 
Pounds; Fifteen Ton of Bread, of the Value of One 
Hundred and Fifty Pounds; and Two Hundred 
Pair of Woollen Stockings, of the Value of Ten 
Pounds, in the Poſſeſſion of the ſaid Charles Gib- 
ſon then being; the Ship, Goods, and Chattels of 
the Subjefts of our ſaid Sovereign Lord the King, and 
the late Queen, (to the Jurors unknown) againſt the 
Peace of our ſaid Sovereign Lord the King, and the 
late Queen, their Crown, and Dignities, &c. 


How ſay'ſt thou, Joſeph Dawſon, art thou 
Guilty of this Piracy and Robbery, or Not 
guilty ? TIS 

Foſ.Dawſon. I am ignorant of the Proceedings. 

Ojjicer. He pleads Ignorance. 

Cl. of Arr. You mult plead Guilty, or Not 
guilty. : | 

Foſ. Dawſon. Guilty. | 

Cl. of Arr. How ſay' ſt thou, Ed. Forſeith, art 
thou Guilty, or Not guilty? 

Ed. Forſeith. Not guilty ? 

Cl. of Arr. How wilt thou be try'd ? 

Ed. Forſeith. By God and my Country. 

Cl. of Arr, How ſay'ſt thou, Will. May, art 
thou Guilty, or Not guilty ? 

. May. Not guilty. 

Cl. of Arr. How fay'ſt thou, V. Biſhop, art 
thou Guilty, or Not guilty ? 

IV. Biſhop. I deſire to hear the whole Indict- 
ment read again, 

L. C. J. Holl. You have heard it juſt now, and 
may hear it again if you deſire it. 

17. Biſhop. The former Indictment. 

L. C. J. Holt. No, there is no Occaſion for 
that, this is an Indictment for a Fact diſtinct 
from that. 

Cl. of Arr. This is a new Indictment, not the 
old one. Art thou Guilty of this Piracy and 
Robbery, or Not guilty ? 

W. Biſhop, Not guilty. 

Cl. of Arr. How ſay'ſt thou, James Lewis, 
art thou Guilty, or Not guilty ? 

J. Lewis. Not guilty. | 

Cl. of Arr, How ſay'ſt thou, J. Sparkes, art 
thou Guilty, or Not guilty ? 

J. Sparkes. Not guilty, | 

Cl. of Arr, How wilt thou be try'd? (As f 


the reſt.) 


J. Sparkes, By God and my Country, 

Cl. of Arr. God ſend thee a good Deliver- 
ance, 

Cryer. O Yes, Sc. You good Men of the 
City of London ſummoned to appear here this 
Day, to try between our Sovereign Lord the 
King, and Priſoners at the Bar, anſwer to your 
Names as you are called, and ſave your Iſſues, 

Cl. of Arr. Jo. Degrave, Benjamin Hatley, 
Jo. Ayres, &c. | 

L. C. J. Holt. Have you any of the former 
Jury in this Pannel ? 


Cl. of Arr. Yes, my Lord. 


Counſellor Conyers. We ſhall except againſt 
them for the King. | 

L. C. J. Holt. if you have returned any of the 
former Jury, you have not done well; for that 
Verdict was a Diſhonour to the Juſtice of the 
Nation, 

Cler. of Arr. You, the Priſoners at the Bar, 
theſe Men you hear called, are to paſs between 
our Sovereign Lord the King, and you; if there- 
fore you will challenge any of them, you are to 
challenge them as they come to the Book to be 
ſworn, and before they are ſworn. 


Then they were called over, and ſome being challenged 
for the King, and ſome by the Priſoners, the Per- 


ſons feworn in this Jury were theſe : 


F. Degrave, \ ( Alex. Pollinton, 
F. Ayres, | | F. Glover, 

6. Broom, ; Nath. Carpenter, 
T. Hicks, \ Fo. Bickley, 
R. Meakins, | | Nath. Troughton, 
J. Shelfwell, j | Hum. South. 


Cler. of Arr. Make Proclamation. 

Cryer. O yes, If any one can inform my 
Lords, the King's Juſtices, the King's Serjeant, 
the King's Attorney General, or his Majeſty's 
Advocate in his High Court of Admiralty, be- 
fore this Inqueſt be taken, of the Piracy and 
Robbery whereof the Priſoners at the Bar ſtand 
indicted, let them come forth and they ſhall be 
heard, for the Priſoners ſtand at the Bar up- 
on their Deliverance ; and all others may de- 

art. 

Then the Grand Jury came into Court again, 
having found two other Bills againſt the Pri- 
ſoners at the Bar, one for piratically taking 
away a Mooriſh Ship, and another for committing 
Piracy on two Ships belonging to Denmark. 

And then the Grand Jury was adjourned to Fr:- 
day next, at two a Clock in the Afternoon. 

Cler. of Arr. Ed. Forſeith, hold up thy Hand, 
(and fo of the reſt) : You that are ſworn, look 
upon the Priſoners, and hearken to their Cauſe 
they ſtand indicted, Sc. 

Mr. Whitaker, May it pleaſe your Lordſhips, 
and you Gentlemen of the Jury, the Priſoners 
at the Bar ſtand indicted for Felony and Piracy, 
for that they, about the 30th of May, in the 6th 
Year of the Reign of his preſent Majeſty King 
William, did make an Aſſault on Captain Gib/on, 
Commander of the Ship Charles the Second, and 
put him in Fear of his Life, and piratically ſtole 
away the Ship and all the Furniture z and 
this is laid to be againſt their Duty and Alle- 
glance, and againſt the Peace of our Sovereign 
Lord the King, his Crown and Dignity ; to 
which Indictment they have pleaded Not guilty. 
We ſhall go on to call our Witneſſes, and prove 
the Charge againſt the Priſoners at the Bar, and 
doubt not but you will do your Duty. 

Then Dr. Littleton, Advocate- General to his 
Majeſty, in his High Court of Admiralty, ſpake 
as follows. 


Gentlemen of the Jury, 


VO have heard the Inditment opened, and we 
ſhall now call our Witneſſes, ubo will relate to 


you what enormous and horrid Crimes the Priſoners at 


the Bar have committed in the Proſecution of the Fatt 
| laid 
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laid in the Indifiment : Crimes, that the bare Inten- 
tio, bad they not taken Effect, would have merited 
the hig beſt Puniſhment : But this is not their Caſe, 
for they were not diſappointed of their wicked Luſts 
and Deſires , for as their Crimes are great, ſo bave 
they been conſummate as well as voluntary and ma- 
licious. I may well ſay, that their Wickedneſs has 
been as boundleſs and as mercileſs as the Element 
upon which their Crimes have been committed z, nor 
is there any Part of the World that hath not been 
ſenſible of their Rage and Barbarity. 

Therefore, Gentlemen, as you are Lovers of Chri- 
ſtianity, as you are Lovers of Honeſty, nay, as you 
are Lovers of your ſelves, who bear the Character 
of honeſt Men, if we prove this Charge againſt the 
Priſoners, you muſt and ought to find them Guilty, 
remembring that the doing Juſtice upon wicked and 
profligate Men, is the greateſt Mercy and Protection 
to the Good and Honeſt. We ſhall therefore proceed 
to call our Witneſſes, not doubting but that you <will 


aft like honeſt Men, for the Honour and Welfare of 


vour Country, without having any Reſpect to the 
diſhonourable Proceedings of the former Jury. 


Mr. Whitaker. Call Jo. Gravet. (He appeared 
and was ſworn.) Let him ſtand up. 

* Mr. Sol. Gen. Mr. Gravet, pray 
will you give my Lords and the Jury 
an Account of what you know of the 
Priſoners running away with the Ship Charles the 
Second. ; 

J. Gravet. I was Second Mate in the Ship at 
that Time. There was violent Hands laid on 
me, I was ſeized, and a Piſtol clapp'd to my 
Breaſt, and carry'd away. 

Mr. Sol. Gen, Who did it ? Begin before. 

J. Gravel. | was ſeiz'd by the Carpenter of 
the Ship; he took me by the Throat, and clapp'd 
a Piſtol ro my Breaſt. 

I. C. J. Treby. Begin where the Ship was 
Ving. 

L. C. J Holt. You was a Mate in this Ship: 
Now pray give an Account of the whole Mat- 
ter. | 

J. Gravel, I was upon my Watch upon the 
Deck. 

Priſmers. Pray ſpeak up. 

J. Gravet, And there was a Boat came from 
the James Galley, with People in her: And as 
ſoon as the Boat came, the Carpenter ſeiz'd me, 
and took me by the Throat, and clapp'd a 
Piſtol to me, and ſaid, if I feſiſted I was a 
dead Man. They took me, one by one Arm, 
and another by the other, and led me to m 
Cabbin, and one with a Piſtol ſtood at my 
Cabbin-door, till they were got two Leagues 
without the Groyne. Then Every came to ſpeak 
to Captain Gibſon, who was then ſick, and was 
guarded on both Sides; and when he had done 
ipeaking with him, and was return'd from Capt. 
Gilſon, he came to me again, and ſaid, I ſuppoſe 
you do not intend to go with us: I ſaid, I would 
not. Then I, and the reſt that would not go 
with them, had Liberty to go aſhore; and I 
would have gone to my Coffer, and taken my 
Clothes, but they would not let me; and told 
me I ſhould carry no more than the Clothes on 
my Back. 

Mr. Sol. Cen. Did any of the Priſoners at the 
Bar ſay ſo? 

J. Gravet. That I cannot tell. 

Mr. Conyers. Then go on, 


Sir Jo'n 
Hawics. 


DIE 
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J. Gravet. Then I went to Every, and I had 
ſome of my Clothes, he was ſo kind to give me 
them; he gave me a Coat and Waſtcoat, and 
his Commiſſion that he left behind him; and 
W. May took me by the Hand and withed me we!l 
home, and bid me remember him to his Wife, 

Mr. Conyers. Was there Liberty for any of them 
that would, to go aſhore ? 

F. Gravet. Captain Gibſon told me fo, and there 
were about ſeventeen went off. 

Mr. Conyers. No Matter what Captain C37; 
told you, you ſay you went off: Might any one 
that would, go? 

J. Gravet, That I cannot tell. 

Mr. Conyers. You ſay there was about feven- 
teen went off; would the Boat hold more? 

F. Gravet. Yes, Sir. 

Mr. Cowper, Did you fee any hindered that 
would have gone off? Were any of the Pritoners 
at the Bar there ? 

J. Gravet, No. 

Mr. Sol. Gen. Do you know Ed. Forſeith, &c.? 

F. Gravet. I know ſome of them. 

Mr. Conyers, Name the Men that you ſay you 
know. 

J. Gravet. Joſeph Dawſon, W. May, J. Sparkes. 

Mr. Sol. Gen. They belonged to What Ship? 

J. Gravet. To the Charles. | 

Mr. Conyers, Was there not a Boat'came from 
the Ship James, before you went away? Was 
there any of the Priſoners at the Bar that came 
in that Boat? 


J. Gravel. There were about twenty-ſix that 


we had Account of. 

Mr. Conyers. From what Ship did they come? 

J. Gravet. From the James. 

Mr. Conyers. Weie any of the Priſoners at the 
Bar any of them? | 

F. Gravet. Indeed, Sir, I cannot tell. 

Cler. of Arr. Call T. Druit, (Mobs appeared, aud 
was feworn.) 

Mr. Sol. Gen. Mr. Druit, was you aboard the 
Ship called the Charles the Second, when the was 
carried away ? 

T. Druit. No, Sir. 

Mr. Sol. Gen. Do you know any thing of the 
carrying of that Ship away ? 

T. Druit. I was not in that Ship; I was Mate 
of the James; and about Nine came one from 
aboard the Charles the Second, and aſk'd me for 
the drunken Boatſwain? And I reply'd ſhort; 
and he went away again, and faid the*Ship was 
going to be run away withal, W hereupon I went 
with ten Men to recover the Ship; and after I 
had adviſed with the Commander, I ordered the 
Pinnace to be mann'd; and when I came, the laſt 
that went into the Boat was one Pike; and I bid 
them put back, and they would not, but went 
away to the Ship Charles. 

Mr. Conyers. How many were there that went 
away in that Boat? 

T. Druit. About Five and Twenty, 

Mr. Conyers. Did you know all the Men? Were 
— of the Priſoners at the Bar there? Look on 
them. 

T. Druit. Yes, my Lord, there was Ed. For- 
fetth, W. Biſhop, and Ja. Lewis. 

L. C. J. Holt. What Boat did they go away 
with, the James Boat? 

T. Druit, Yes, my Lord. 

L. C. J. Holt. Then they came from the Jame3to 
the Charles the Second. Name their Names again. 

T. 
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T. Druit. Ed. Forſeith, Ja. Lewis, and 


V. Biſhop. | 
Mr 5a. Gen. You ſaw them go off, did you 
not ? 


J. Druit. It was ſo dark that we could not fee 
them. | 

Mr. Cowper. Were theſe three Men ſent ? 

T. Druit. They were ſent. 

Mr. Cotper. Or did they go of their own Head? 

T. Druit. No, I do not ſay ſo; but I went to 
command them back again, and they refus'd. 

Mr. Cotoper. Did they make any Anſwer ? 

T. Druit. No, they only went away damning 
and ſinking. 

Mr. Conyers. Were there any Guns ſent after 
them ? | 

T. Druit. Yes. | 

Mr. Conyers. What was it for? 

J. Druit. It was to bring them back again. 

Mr. Cowper. And they would not come back ? 

T. Druit. They did not come. 

Mr. Cowper. Then they would not come. 

Cler. of Arr. Call David Creagh. (Who was 
ſworn.) : 

Priſoner. This Man is a Priſoner for Piracy, 
my Lord, 

L. C. J. Holt. What if he be? 

Priſoner. I do not underſtand Law; I hope 
your Lordſhip will adviſe us. | 

L. C. J. Holt. I will do you all Right. If he be 
ſo, that is no Objection againſt him; he may be 
a good Witneſs for all that. 

Cler. of Arr. He is not a Priſoner for Piracy, 
but for Treaſon. | 
I. C. J. Hot. Tho! he be a Priſoner for Trea- 
ſon, he is not attainted. What is his Name? 

Cler. of Arr. David Creagh. 

Mr. Sol. Gen. What do you know about the 
Priſoners running away with the Ship Charles! 

D. Creagb. Upon the 7th of May, 1694. I 
came to the Groyne, in Company with the Boat- 
ſwain and ſeveral others, on board the Charlies; 
and when I was going in to the Captain of the 
Charles, Captain Gibſon, I found Mr. Every, the 
Carpenter, and ſome others, drinking a Bowl of 
Punch : And after I was come from the Cap- 
tain, I came and ſate down with them, and 
Mr. May drank a Health to the Captain, and 
Proſperity to their Voyage : And we not know- 
ing their Defign then, thought it was to our law- 
ful Captain, and Proſperity to the Voyage he 
was defign'd for. 

L. C. J. Holt. What was your Voyage? 

D. Creagh. It was to the Spaniſh Indies, And 
afterwards the Company broke up, and retired, 
and went to their Cabins. And when we were in 


our Cabins, we heard a great Noiſe above Deck; 


and Captain Humphreys, , that commanded the 
Gally, called to us, to tell us his Men were run 
away with the Boat, and were gone to Captain 
Gibſon. To which Every anſwered, that he knew 
that well enough: So the Men came aboard; 
and as I was coming out of my Cabin to fee 
what the Matter was, I was met by Every, the 
Carpenter, and two Dutebmen; and they obliged 
me to retire again to my Cabin. And Captain 
Humphreys fired two Guns at us. But we pre- 
{ently got out of Reach of the Guns, and pro- 
ceeded on the Deſign. And I came out of my 
Cabin, and went on the Quarter-deck, where I 
met Every and the Carpenter together; Every 
was conning the Ship. Þ 
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L. C. J. Holt. What is the Meaning of that? 

D. Creagh. That is, to direct in the ſteering 
of her. So Every took. me by the Hand, and 
aſk'd me if I would go with him? And I an- 
ſwer'd, I did not know his Deſign. He ſaid, 
there were but few that knew it. Says J, Tell 
me who do know it, that if you will not tell 
me your ſelf, I may aſk them that can tell me. 
But he ſaid, we ſhould all know by To-morrow 
Morning Eight a Clock, I told him, that would 
be too late to repent of the Deſign? The Car- 
penter ſtood by him, and ſaid, Do you not ſee 
this Cock ? Yes, ſays I, I do. Says he, This 
Man, and old May, and Knight, I can truſt with 
any thing z they are true Cocks of the Game, 
and old Sportſmen. Then, ſaid I, I ſuppoſe 
they know your Deſign. Yes, ſays he, they do; 
and if it were a Thing of ten times the Conſe- 
quence, they ſhould know it. Upon this, the 
Carpenter came to me, and faid, If you do not 
go down, I will knock you on the Head, And 
as I was going down, I met with VJ. May, the 
Priſoner at the Bar. What do you do here? 
ſays he. I made him no Anſwer, but went down 
to my Cabin ; and he faid, God damn you, you 
deſerve to be ſhot through the Head, and he then 
held a Piſtol to my Head. Then I went to my 
Cabin, and preſently came Orders from Every, 
that thoſe that would go aſhore, ſhould prepare 
to be gone, And when the Captain was got out 
of Bed, who was then very ill of a Fever, Every 
came and faid, I am a Man of Fortune, and muſt 
ſeek my Fortune. Says Capt. Gibſon, I am ſorry 
this happens at this Time, Says he, If you will 
go in the Ship, you ſhall ſtill command her. 
No, ſays Captain Gihſan, I never thought you 
would have ſerved me fo, who have been kind to 
all of you; and to go on a Deſign againſt my 
Owners Orders, I will not do it. Then, ſays 
Every, prepare to go aſhore, Upon which, the 
Captain, and ſeveral others of us, went into the 
Boat. When we were by the Ship's Side, I heard 
them order the Doctor to be ſecured ; but if 
there was any more would go into the Boat, they 
might: And we came into the Boat, to the 
Number of Sixteen; and they gave us four Oars 
in the Pinnace, and ſet us adrift. 

L. C. J. Holt. Where did he ſet you? 
5 2 Creagb. He ſet us aboard the James, my 

L. C. J. Holt. That is, you were turned off 
from this Expedition. 

D. Creagh. Yes, my Lord. 

Mr. Conyers, Was there any Room for more 
in the Boat? 

D. Creagh. Yes there was. 

L. C. J. Holt. Was there Liberty for any more 
to go? 

D. Creagh. Yes, my Lord. 

Mr. Sol. Gen. What do you know of the Pri- 
ſoners at the Bar? 

D. Creagh. I know only V. May. 

Mr. Cowper. What Time paſt from the coming 
of the Boat, to the Time of your going off ? 

D. Creagb. About two Hours, Sir. 

Mr. Cowper. Was there any Guns fired in that 
Time? b 

D. Creagh. Yes, Sir, one or two from the . 
James, by Capt. Humpbreys. 

Mr. Cotoper. Was this done in the Ship with 
Silence? Or was there any Uproar, or Oppoſi- 
tion? D 


** 


D. Creagh. No: There could be no Oppo- 
fition z for the Men came from the whole Squa- 
dron, and came upon us, and ſurprized us, being 
aſſiſted by thoſe that belonged to the Charles, 

Mr. Cowper. But did No- body make Oppoſi- 
tion to their going? Did not Captain Gzb/on ? 

D. Creagh. No, Captain Gibſon could not, be- 
ing ſick. | 

L. C. J. Holt. But he went aſhore? 

D. Creagh. Yes, my Lord. 

L. C. J. Holt. Was any Body ſtopp'd that would 


3 

”'D. Creagh. No, my Lord, none but the Doc- 
tor. 

© Mr. Sol. Gen. Now call Jo. Dan. (bo appeared 
and was ſworn.) 

Mr. Conyers. What Ship were you aboard of 
at the Groyne ? 

J. Dan. The Charles the Second? 

Mr. Conyers. Now, pray give my Lord and 
the Jury an Account "what you know of the ta- 
king away of the Ship Charles the Second, and 
what paſs'd there? 


J. Don. Yes, Sir: We came to the Groyne, ' 


and had been there about three or four Months, 
and we had been about eight Months out of Eng- 
land, and we lay for our Wages, and there was 
no Wages to be got. But inaſmuch as we want- 
ed Wages, Every, and ſeveral others, contriv'd 
to carry this Ship away. So that Night, which 
was Sunday, they went aſhore z and when they 
came aboard again, made ſome Men privy to 
it, whom I know not, And the Monday follow- 
ing, I think, the Packet went out in the Morn- 
ing, and the Night being fair, was ordered to 
give Notice; and they came to the Dove, and 
about Nine or Ten her Boat broke off, and ſhe 
haled us; for they told Captain Humphreys they 
were coming to run away with our Ship. So he 
hales the James; and preſently ſome of the Ot- 
ficers came and order'd their Pinnace to be 
mann'd, and it was ſo. And when they gave 
this Order, there was Every and twenty-five or 
twenty-ſix Men. And as they came aboard, our 
Cables were cut, and ready to go. And coming 
under the Caſtle, we cut all the Boats but two, 
and ſtood out to Sea about two or three Leagues; 
and there Every went to Captain Gibſon, and, 
as they ſaid, to aſk him if he would go with 
them, or not. He ſaid, No. . Then he ſaid, 
He mult prepare to go aſhore z and he did fo, 
and ſeveral others with him. And the Word was 
given about, that they that would go aſhore 
might go; but whether theſe Men heard it or 
no, I cannot tell; and no Man's Name was men- 
tion'd to be ſtopp'd, but the Doctor. And when 
they went away, they cry'd, There was Water in 
the Boat, and they defired a Bucket of us, to 
heave it over, and we gave them one; and away 
they went, I think, about fifteen of them, and 
no more did offer to go as I ſaw, nor did I ſee 
any hinder any that would go: And afterwards, 
they that went off went about their Buſineſs, and 
we about our Buſineſs, And we came to the Ve 
of May, and victual'd our ſelves there; and there 
we met with three Engl; Ships, out of which we 
took ſome Neceſſaries for our ſelves, and among 
the reſt ſeveral Men; nine Men we took out of 
them. 
Mr, Sol. Gen. Were the Priſoners at the Bar 
in the Ship, when they went away ? 
7. Dan. Yes. 
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Mr. Sol. Gen. Name them, 

J. Dan. Ed. Forſeith, M. May, J. Lewis, Fo. 
Sparkes, W. Biſhop. 

Mr. Conyers. Which of them was aboard the 
Charles, that belong'd to her? 

J. Dan. W. May and J. Spartes; and Ed. For- 


ſeith, Ja. Lewis, and W. Biſhop, came from the 


James. 

Mr. Cowper. Was it not generally underſtood, 
that they were going to run away with the Ship, 
when they came to Capt. Gibſon ? 

F. Dan. Yes, Sir, they knew to be ſure, 

Mr. Sol. Gen. Did you know that they aflented 
to it? 

J. Dan. No, Sir, I did not hear them ſay ſo. 

Mr. J. Eyre. Did they deſire to go aſhore with 
the reſt ? 

J. Dan. I ſaw none hindered, 

L. C. J. Holt. Was Ed. Forfeith in the Ship 
then ? 

F. Dan. Ed. Forſeith was in the Ship then, 

L. C. J. Holt. Was he at the Ae of May, taking 
in Neceſſaries with you? 

J. Dan. Yes, Sir, 

L. C. J. Holt. What did he do in the Com- 
pany ? 

J. Dan. He was in the Ship, and came from 
the James. 

L. C. J. Holt. And fo did Biſbop, and fo did 
Lewis? 

J. Dan, Yes, my Lord, theſe three; and the 
other two belong'd to jthe Charles. 

Mr. Whitaker, Did Any of the Ship's Crew go 
aſhore at the Je of May? 

J. Dan. Yes, Sir, I think ſo. 

Mr. Sl. Cen. But I think, you fay, that the 
Word was given about, that any might go that 
would. | 

Mr, Conyers. Go on with the Proceedings after 
you were at the Je of May. 

J. Dan. After we had victual'd, we took in 
ſome Men, ; 

Priſoners, We have been try'd for that already, 
my Lord. | 

L. C. J. Holt. Go on. 

J. Dan. After we had been there, and took in 
what we had Occaſion for, our Quarter-maſter 
ſaid, he would give them Bills for what he took 
of them, Then we went to the Coaſt of Guinea, 
and took ſeveral Negroes, and carried them away 
with us. And afterward we went to the [ſand of 
Princes, where lay two Danes, and we tought 
them, and took them; and after we had taken 
them, ſome of the Men went aſhore at the Hand 
of Princes, and others went along with us; and 
we brought the Ships to Yandepo, and burnt one, 
and carried one with us. Then we came to Cape 
Lopes. 

L. C. J. Holt. Where is that? 

J. Dan. Under the Equinoctial-Line; and 
there we fired a Shot through the little one to 
ſink her, for the Men could not agree, and ſo we 
could not carry her with us. We went about the 
Cape, and touch'd at Madagaſcar. 

Dr. Littleton. Had not theſe Men their Part 
and Share of the Plunder ? 

L. C. J. Holt. You go too faſt, Sir. 

Mr. Conyers. What was the next Ship you met 
with, after you had rounded the Cape? 

F. Dan, The next was a ſmall Veſſel, about 
30 or 40 Ton, and we put her aſhore, and took 
a ſmall Matter out of her, and let her lie; and 

there 
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there we put this Gentleman, Mr. May aſhore. 
And we ſeeing three Engliſh Ships a coming, we 
left him there, and went to the Equinoctial Line: 
And afterwards, for want of Bread and Water, 


we came again, and took another ſmall Veſſel, 


and ſome Rice and Pody out of her, and ſunk her, 


and then went to the Cape again, and took in T. 


May again, and met another Veſſel, and took 
Rice and Meal out of her, and ſunk her too. 
And then we went to the Red Sea to a Town called 
Meat; and the People would not trade with us, 
and we burnt it. And thence we went up to the 
Red Sea, as far as we could: And going up to the 
Cape Adin, we met with two Engliſh Privateers 
more, and they came and joined with us. 

L. C. J. Holt. You call them Privateers; but 
were they ſuch Privateers as you were? 

J. Dan. Yes, my Lord. I ſuppoſe they had 
Commiſſions at firſt, but I ſuppoſe they did not 
run ſo far as that. 

Mr. Conyers. Did you go all on the ſame De- 
ſign? 

* Dan. Yes, they ſailed on with us, and we 
made the beſt of our Way, and came up into 
the Red Sea in a little Time, and came to an An- 
chor at Bobs Key, and had lain there but a Night 
and a Day, and there came up three Englz/hmen 
more from America, and they likewiſe conſorted 
with us; and we lay there about five Weeks; 
and in that Time we expected the Fleet to come 
down. 

Mr. Conyers, What Fleet? 

F. Dai. The Mooriſh Fleet, that came from 
Mocha. They paſs'd us on Saturday Night un- 
ſeen, and we took a Veſſel, which gave us an Ac- 
count that they were gone. And then we follow- 
ed them: and about three Days after we made 
Land, we came up with one-of them of about 
2 or 300 Tons, and we fired a Broadſide at her, 
and Small Shot, and took her, which, after we 
had tien her, we plundered, and took out ſome 
Gold and Silver. 

Mr. Conyers. And what did you do with it? 

F. Dan. We brought it aboard our Ship. 

Mr. Conyers, Did you ſhare it? 

J. Dan. Not then, but after we took the other 
Ship. | 

M r. Conyers, What was that other Ship ? 

J. Dan. After we had taken her, we put ſome 
Men aboard to keep her with us; and about two 
Days after we were lying at Anchor at St. Jabn's, 
and there was a great Ship called the Gurſway z 
and we weigh'd Anchor, and fought her about 
two Hours, and took her, and put ſome Men 
aboard her, and plunder'd her. And after we 
had done as much as we thought convenient, we 
ſent her to Surat with the People in her. And 
then we ſlood farther to the Indian Coaſt, and 
ſhared our Money about a Week after. 

L. C. J. Holt. That was a brave Prize, was it 
not, the beſt you had all the Voyage? 

J. Dan. Yes, my Lord. 

L. C. J. Holt. Did you all ſhare ? 

J. Dan. Yes, all that were in the Ship. 

L. C. J. Holt, You have given a good Account 
of this Matter. Was Ed. For/eith there? 

F. Dan. Yes, my Lord. 

L. C. J. Halt. What did he do? Was he 
alive ? 

J. Dan. I did not ſee him act. 

L. C. J. Holt. Had he a Share? 

Vo r. V. 
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F. Dan. Yes, my Lord, he had. 

L. C. J. Holt. Was M. May there? 

F. Dan. Yes, my Lord. 

L. C. J. Holt. What did he do there? 

J. Dan. He could do but little then; he had 
his Share. ä 

L. C. J. Holt. And when you took him in again, 
what did he do? Did he do his Buſineſs as a Sea- 
man? 

F. Dan. Yes, my Lord, till he was ſick. 

L. C. J. Holt. Was W. Biſhop there? 

J. Dan. Yes, my Lord, he was among the reſt. 

L. C. J. Holt. What did he do? Did he conſent 
and agree to what was done? 

J. Dan. He had Share of the Money. 

L. C. J. Holt. Did Ja. Lewis ſhare too? 

J. Dan. He had a Share, as far as was allowed 
by the Company. | 

_ C. J. Holt. Did J. Sparkes ſhare with you 
tO 

J. Dan. Yes, my Lord, as far as the Company 
thought fit to give him. 

Mr. Cowper. When you ſay as the Company 
thought fit, what do you mean ? How did they 
ſhare it? : 

J. Dan. Some had 10001. ſome 500, others 
300. 

M. Cowper. Had all the Priſoners ſome Share? 

J. Dan. Yes, Sir, all had ſome Share. 

Mr. Whitaker. What did you do with the 


Charles the Second, after the Voyage? 


J. Dan. We left her at Providence. 

L. C. J. Holt. If any of you Priſoners at the 
Bar will aſk him any Queſtions, you may. 

Mr. Juſtice Turton. What Proviſions were a. 
board the Charles when ſhe was taken away ? 

F. Dan. I cannot tell, 

Mr. Juſtice Turion, What Quantity of Bread 
was there? | 
F. Dan. A pretty deal, I cannot tell the Quan- 
tity. 

Mr. Juſtice Tarton. And were there any Guns 
aboard her and ſmall Arms? 

J. Dan. Yes, my Lord, there were. a 

. May. My Lord, may I ſpeak for my ſelf? 
I. C. J. Holt. If you will aſk him any Queſ- 
tions you may; you ſhall be heard again to ſpeak 
for your ſelf by and by. 

W. May. I deſire he may be aſk'd where I was 
taken ſick ? 
| 1 C. J. Holt. He aſks you, where he was taken 

ick * X 

J. Dan. I cannot juſtly tell that, I think it was 
at Allibore, at the Coaſt of Guinea, 

I. May. I did not lie down with it? 

J. Dan. No you did not; but your firſt being 
taken ſick was at Allibore. 

. May. My Lord, I deſire you will aſk him, 
whether he thinks I had any Knowledge of the 
going away of the Ship? | 

L. C. J. Holt. You hear what he ſays; what do 
you ſay? 

F. Dan. I know nothing of that. 

L. C. J. Holt. You were there, and you had a 
Share of the Prize; you drank an Health to the 
Succeſs of your Voyage ? 

W. May. I hope, my Lord, you will not be 
angry for aſking Queſtions. 

L. C. J. Holt. No, no. body is angry, you may 
aſk what Queſtions you will. 


C Then 
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Then Philip Middleton was called and ſworn. 


Mr. Conyers. Pray tell what you know of taking 
away the Ship Charles the Second ? 

P. Middleton. I cannot ſay any thing of running 
away with the Ship, for I was aſleep then; but 
afterwards, in the Morning, they called up all 
Hands; and the Captain ſaid, Every Man 
ſhould ſhare alike, only he would have two 
Shares, 

L. C. J. Holt. Who ſaid fo? 

P. Middleton. Capt. Every. From thence they 
went to Bonyvis, and took in ſome Salt; and from 
Bonyvis they went to the Ie of May, and there 
they took three Engliſh Stiips, and plundered 
them; and they took the Governor aboard their 
own Ship till they had done, (for then they could 
demand what Victuals they had a mind to) and 
then they ſent him away again: And from the Iſe 
of May they went to the Coaſt of Guinea, where 
they put out Engliſh Colours, to make the Na- 
tives come aboard to trade; and when they came 
aboard, they ſurprized them, and took their 
Gold from them, and tied them with Chains, and 
put them into the Hold; and when they came to 
a Place called the Hand of Princes, they gave ſeven 
of them away for Slaves: And then they went 
to Vandepoe, where they clean'd their Ship; and 
from Vandepoe they went to Cape Lopes, and from 
Cape Lopes to Annibo, and from Annibo about the 
Cape; and at Madagaſcar they watered their Ship, 
and got Proviſions, and Cows to ſalt up; and from 
thence they went to Joanna, and from 7canna they 
went to take a Junk, and took Rice out of her, 
and ſunk her: and from thence they went to the 
Eguinoctial Line, and becauſe they were ſhort of 
Water and Rice, they went back again to Joanna; 
and the Wind being contrary, they went to Com- 
. meroe 3 and there they met a ſmall French Veſſel, 


and they took her, and ſunk her; and then went 


to Joanna again, and there took in Mr. May again: 
And then went to Meat; and becauſe the Natives 
would not trade with them, they burnt their 
Town: And then they went to Bobs Key, by the 
Mouth of the Red Sea : But before that, they 
met with an Engliſh Veſſel, that was on the ſame 
Account that we were; and we rode there a Night 
or two; and they ſaw there another Sail a coming, 
which proved to be another EA Veſſel : And 
in the Morning they ſaw two more; May, Farrel, 
and Hake, were the Captains: And on Saturday 
Night all the Mocha Fleet paſſed by: And on 
Sunday Morning they took another Veſſel, that 
told them the ſaid Fleet was gone by; and fo 
they conſulted whether they ſhould follow them, 
or ſtay there, And then they went after them and 
overtook them, and took one that was about three 
or four hundred Ton, and took Gold and Silver 
out of her; and ſent Men aboard her to plunder 
and keep her. And next Day they ſpied another 
Sail, and got up their Anchor, and ſtood to her, 
and took her; ſhe was called the Gunſway : they 
killed ſeveral Men aboard, and when they had 
taken and plundered the Ship, they left the Men 
aboard to go to Surat again. And then they went 
to Rachi pool in the Eaſt Indies, and got Water and 
Neceſſaries; and from thence to Degorees, and 
watered again; and then to Daſcaran, where they 
ſet about twenty-five Frenchmen aſhore, and four- 
teen Danes, and ſome Engliſh ; for they were 
afraid, if they came to England, and were caught, 


they ſhould be hang'd; and they thought them- 
ſelves there ſecure, From that Place they went 
to Aſcenſion, and then to the Iſland Providence in 
the Weſt-Indies: And then they wrote a Letter 
to the Governor, to know if he would ler them 
come in, and faid they would preſent the Gover- 
nor with twenty Pieces of Eight, and two Pieces 
of Gold, it he would let them come in ; and the 
Captain, becauſe he had a double Share, he of- 
fered forty Pieces of Eight, and four of Gold ; 
and with that they ſent ſome Men down, Adams 
and others, with the Letter : And they came 
again, with a Letter, from the Iſland, that they 
ſhould be welcome, and come and go again when 
they pleaſed. 

Mr. Conyers. Look on the Priſoners at the Bar, 


were they all there? 
L. C. J. Holt. Do you know Ed. Forſcitb? Was 


he there ? Did he belong to the Charles the Se- 


cond ? 

P. Middleton. He came from the James. 

L. C. J. Holt. Was V. May there? 

P. Middleton. He was aboard the Charles. 

L. C. ] Holt. Was V. Biſhop there? 

P. Middleton. W. Biſhop came from the James. 

L. C. J. Holt. Was J. Lewis there? 

P. AMliddleton. Yes, he came from the James. 

L. C. J. Holt. Was F. Sparkes there? 

P. Middleton. Les, he was aboard the Charles. 

L. C. J. Holt. Had all the Men their Shares? 

P. Middleton. Yes, ſuch as the Company thought 
fit to allow them, all of them. 

L. C. J. Holt. Had theſe Men their Shares of 
the ſeveral Prizes they took ? 

P. Middleton. Yes, they had, 

L. C. J. Holt. Were they active in the taking 
of the Prize ? 

P. Middleton. They were, as far as I ſaw. 

L. C. J. Holt. Were not divers others ſet aſhore 
belides Capt. Gibſon ? 

P. Middleton, I never heard any repine, or wiſh 
they had been aſhore, or that they had never come 
along with the Ship, 

L. C. J. Holt. But do you know of any others 
that were ſet aſhore ? 

P. Middleton. Yes, a great many, Mr, Grave: 
and ſeveral others, 

Mr. Cowper, I think, you ſaid, ſome French 
and Engliſh were ſet aſhore in the Indies, 

P. Middleton. Yes, Sir. 

Mr. Cowper, Were they ſet aſhore willingly ? 

P. Middleton. They deſired to be ſet aſhore. 

Jury-man, He ſays, in the Morning Capt. Every 
called them above Deck, and gave Leave to any 
to go aſhore, that were not willing to go with 
them; we defire to know whether any of the 
Priſoners were there at that Time ? 

P. Middleton, I know not that; all Hands were 
called up. 

Mr. Juſtice Turion. What Number of Perſons 
were aboard when the Dividend was made ? 

P. Mideleton. About a hundred and ſixty. 

Mr. Juſtice Turton. What might the Shares be ? 

P. Middleton. Some a thouſand Pounds, ſome 
— —_ and _— hve hundred, and ſome 

els, according as the Compan 9 . 

3 g Company thought they de 
Mr. Juſtice Tartan. Had not you a Share? 
P. Middleton, Yes, what the Company thought 
fit, and they told me that would ſerve to put me 


out an Apprentice, and that I ſhould never go 
near my Friends. | 
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Mr. Juſtice Turton. How much was that you 


Pb. Middleton. Above an Hundred Pound. 
Mr. Conyers. What became of it ? 
Ph. Middleton. Fo. Sparkes robb'd me of it. 
I. C. J. Holt. The King's Counſel have done 
with the Evidence, and therefore now is your 
Time for to ſpeak, if you have any thing to ſay 
fot your ſelves. Ed. Forſeith, what have you to 


? 
4 Furſeith. My Lord, I deſire you would call 
Mr. Druit, and aſk him whether I was one of the 
Pinnace's Crew ? | 

L. C. J. Holt. You hear what he ſays. 

T.Druit. Yes, you were, and I commanded you 
to come back, and you refuſed, 

Ed. Forſeitb. Did not you command me to go? 

T. Druit. Yes, and I afterwards commanded 
you to come back, and you refuſed. 

E4. Forſeith. You did not command me back. 

7. Druit. Yes, I did, and fired at you, and 
ſhot through the Boat. 

Ed. Forſeith. J held Water with my Oar, that 
was all I could do. | | 

L- C. J. Hut, What did you command him to 
do? 

T. Druit. To reſcue the Ship. 

L. C. J. Holt. Inſtead of reſcuing the Ship, you 
run away with her. He commanded you back, 
and you refuſed ro come back. 

Ed. For{cith. ] could not bring her back my 
ſelf, nor come back, unleſs I ſhould leap over- 
board. 1 

L. C J. Holt. Have you any more to ſay ? 

Ed. Forſeitb. My Lord, when I was in the Boat, 
I knew not who was in it, nor how many. When 
I came aboard the Charles, the Sails were looſe, 
and I was in a very forry Condition; they cut the 
Boat off, and put her adrift; I could not get into 
her, ſhe was gone in a Minute's Time, I did not 
know which, Way, or what Men there were in 
her, nor heard nothing 'till Two o' Clock the next 
Day. And I hope, my Lord, as we are but poor 
Sea-faring Men, and do not underſtand the Law, 
you will take it into Conſideration, 

L. C. J. Holt. But all you Seamen underſtand 
that Law, that it is not lawful to commit Piracy; 
and he that doth, deſerves to be hang'd. 

Ed. Forſeith. My Lord, I never did. 

IL. C. J. Holt, Did you think it no Piracy to 
rob? 

Ed. Forſeith, J was forc'd to do what I did. 

Mr. J. Eyre. You all compell'd one another. 

Ed. Forjeith, My Lord, I was ſent of an Er- 
rand. 
dition, you will take into Conſideration. 

L. C. J. Holt. We ſhall, Have you any more 
to ſay ? 

Ad. Forſeith. No, my Lord. 

1,.C. J. Holt. V. May, what do you ſay ? 

H. May. Here is one of the King's Evidence, 
that teſtifies that I knew nothing of the Ship's 
going away; and I believe very few knew it, I 
believe not above Nine or>1 en, 

I. C. J. Holt. None of them ſay you were at 
tue Conſult ; but one ſays that you ſud, God 
nud you, you deſerve to be ſlet threugh the Head; 
aud held a Piſtol to him. 

I. May. I never was any higher than the 
Under-deck ; I was coming up the Hacch-way, 
and Captain Every was ſtanding, and command- 
ing the Ship. 

Vor. V. 


I hope as we are poor Men in this Con- 


for Felony and Piracy. I [ 


L. C. J. Holt. Every was no Officer, he had 


nothing to do to command; he was under Captain 


Gibſon, and took the 2 from Gibſon. 

M. May. My Lord, I know nothing of the 
Ship's going away; 

L. C. J. Holt. You ſhould have. ſtuck to Cap- 
tain Gihſon, and endeavoured to ſuppreſs the In- 
ſolence of Every, Captain Gib/on was the Com- 
mander, you ought to have obeyed him; and if 
any had reſiſted him, or gone to put a Force up- 
on him, you ſhould have ſtood by him. 

W. May. I was ſurprized. 

L. C. J. Holt. How? | 

* May. By Captain Every, and knew nothing 
. ; 

L. C. J. Holt. You were zealous from the Be- 

ginning, and ſaid to one, Damn you, you deſerve 


to be ſhot through the Head. 


Mr. J. Turton, And one ſays you drank a 
Health to your good Voyage. 

. May. Preſently after I heard this Rumour, 
I came up the Hatch way, and Capt. Every ſays, 
You, May, I believe you do not love this Way, pray 
get aown to your Cabbin. So ] went to my Cab- 
bin, which one that is now at Virginia could teſti- 
fy ; which I hope will be conſidered, that I can- 
not have my Witneſſes for me. | 

L. C. J. Halt. What have you more to ſay ? 
Have you any Witneſſes to call? 

. May. I ſtay'd in the Cabbin a conſiderable 
Time. I was thinking I mult leave my old Cap- 
tain without ſeeing him; and I begg'd them to 
give me Leave to come to him; and there was 


two Men ſtood with naked Cutlaces, and would 


not let me come to him, We had ſome Confa- 
bulation together, and I begg'd the Favour to 
come in, and at laſt they permitted me; and the 
Doctor was anointing the Commander's Temples. 
And as I was coming along, I had my Hand cut; 
and I went to the Doctor, to deſire him to bind 
up my Hand. When I came out again, they be- 
gan to hurry the Men away, Here was Mr. Gra- 
vet, the ſecond Mate, who is now one of the 
King's Evidence; and I told him he ſhould re- 
member me to my Wife, I am not like to ſee 
herz for none could go, but who they pleaſed : 
For when thoſe Men were in the Boat, they cry'd 
to have a Bucket, or elſe they ſhould fink, they 
having three Leagues to go: And I do not know 
how they could go ſo far with more, when their 
Boat was like to tink with thoſe that were in her, 
as ſome of the King's Evidence have teſtified.* 

I.. C. J. Holt. Who will you call? 

W. May. Mr. Dan. (Who appear d.) 

L. C. J. Holt. Mr. Dan, anſwer the Queſtion, 
Whether there was calling for a Bucket ſeveral 
Times by the Men that were in the Boat? * 

7. Dan. They did call, and a Bucket was given 
them to pump with. 

: L. C. J. Holt. You were willing to be rid of 
them. | 

IV. May. IL have more to ſay. Afterwards, if 
I ſhould have denied to go with them, I might 
have been Kkill'd by them; and I knew not whe- 
ther it be better to be acceſſary to my own Death, 
or to ſuffer by the Law of the Nation. 

Sir Cb. Hedges. You ſeem to ſay that you were 
under a Conſtraint and Terror. Did you make 
any Complaint or Diſcovery ſo ſoon as you had 
Liberty, or at your firſt coming into the King's 
Dominions? 


C 2 V. May. 


* 


. May. Yes, at Virginia. * 

Sir Ch. Hedges. Where did you firſt arrive in 
England ? ; 

. May. At Briſtol. . 

Sir Cb. Hedges. When you came to Briſtol, did 
you diſcover it to any Magiſtrate ? 

W. May. When I came to Briftol, I had a 
Deſign to diſcover it to the Lords of the Ad- 
miralty. 

L. C. J. Holt. Did you go to a Magiſtrate? 

IV. May. I was ſeveral Days in the King's Col- 
lector's Houſe, and did diſcover the whole to 
him; and at Providence. | 

L. C. J. Helt. You ſpeak now of Providence; 
but in England who did you diſcover it to:? 

I. May. I was taken fick, and could not go 
abroad. 

I. C. J. Holt. You might have ſent to the 
Mayor of Bristol. : 

I. 1May. I knew nothing of it, I intended to 
declare it to none but the Lords of the Admi- 
ralty.. I knew no Man there, but two Men 
that were Fellow-Tradeſmen in /:rginia, I came 
from Virginia by the firſt Ship ; and if that Ship 
had come away before the Fleet, I had been at 
home long before. I lay fick at Bri/s! four or 
five Days, end the fifth Day 3 got Paſſage for 
London in the Coach; and was taken three Miles 
off Bath by the King's Meſſenger, by one who 
betrayed me, and I was carried back to Bath 
again. And there was the Duke of Devonſhire ; 
and there they examined the whole Matter, in 
every Particular, as I have now declared to the 
Court. And my Lord defired the Meſſenger 
ſhould take me away again, and ſee me fate to 
London; which was all he ſaid to me. I have more 
do ſay, as to my being put aſhore at Foanna, I 

had no Place to go to, but lay in 2a lamentable 


Condition, I could not put Water to my Mouth 


without Help, and remained uſeleſs of Hands or 
Feet, deſpairing of my Life. I deſired to go 
aſhore, to ſee if the Air would do me any good; 
and I went aſhore at Joanna, with another Man, 
_ Gunzing, and others, for Refreſhment. So the 

ſecond Day we went in, there appears three Shipz, 
vhich were Eaſt- India Men. Captain Every be- 
ing ſurpriz'd by theſe Ships, haſtened his Men 
and Water aboard to get out to Sea, that he 
might not be ſurprized in the Road without his 
Men on Board, who were come aſhore for the 
Sick. And I told them, I will not go with you, 
1 will rather truſt to the Mercy of my Country- 
men, or the Mercy of the Negroes: I ſhould 
endanger my Life, if I go aboard; if I ſtay, 
no queſtion my Countrymen will have Compal- 
ſion on me; and if I have committed any thing 
worthy of Death, they have Authority to put me 
to Death according to the Law of the Nation. 
And I applied myſelf to Mr. Edgcomb, when he 
came aſhore, and he gave me ſcurrilous Lan- 
guage. But I replied, I am a weak Man, for me 
to ſtay behind is Death; I had rather ſuffer Death 


by the Laws of my Country, than to be left to 


the Mercy of theſe Negroes, Mr. Edgcomb ſays, 
I will take you down with me, and will hang you 
there too. | 


L. C. J. Holt. Where? 

W. May. At Bombay, where he ſaid' I ſhould 
be tried. His Mate, and ſeveral other Eugliſb- 
men, came to fee me, and brought me one thing 
or other to refreſh me. And at laſt, at Night, he 
lent his Doctor and Purſer to me, who ſaid, the 
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Captain is juſt now ſending his Boat for you, I 
replied, I am ready, here is all I have in the 
World; and he goes away about Twoa Clock in 
the Morning. And I remained ſeven or eight 
Weeks at the Mercy of thoſe Negroes, and had 
periſhed, but that a Negroe hearing an Engliſb- 
man was there, came to me; he lived at B-dnal- 
Green, and ſpoke Engliſh very well. He went 
from England in the Ship Rocheſter, taken at Guinea 
ſome Time before, The Captain commanded this 
Negroe to go for the Long-boat, and turn her 
adrift z which he does, but goes away with her 
himſelf; and in the Fight, ſays, the Ship blew 
up by an accidental Fire, and ſeveral were loſt, 
This Negroe I got to look after me, and he did 
really feed me, and got me all Neceſſaries be- 
longing to me: And by that Means I ſaved my 
Life. Now when Captain Every came in again, I 
could not go nor ſtir. 

L. C. J. Holt. Do not call him Captain; he 
was a Pirate. h 

. May. He commanded me, I was forced to 
obey him. x 

L. C. J. Holt. For that Matter, call Gravet a- 
gain, becauſe you and he were very kind to- 
gether z you ſhook Hands with him, and bid him 
farewel, and remember you to your Wife, Mr, 
Gravet, do you remember when you went into the 
Boat? Did /. May take his leave of you, or 
was he anwilling to be left behind ? 

J. Gravel. When we had Liberty to go out of 
this Ship, this Man, V. May, took me by the 
Hand, and wiſhed me well home, and bid me re- 
member him to his Wife, and was very merry 
and jocund, and knew whither they were go- 
ing. 

Mr. J. Turton. Did he expreſs any Inclination 
to go with you ? 

F. Gravet, No, my Lord, not at all. 

L. C. J. Holt. Have you any more to ſay? 

I. May. Yes, my Lord, I remained in this 
Condition till I came to Providence; and the 
King's Evidence can teſtiſy what I ſay. I only 
beg Mercy of this honourable Bench, to con- 
ſider my weak State and Condition that I have 
been in. | 

L. C. J. Holt. Have you done? 

V. May. Yes, my Lord. 

L. C. J. Holt. Then the next. 
what have you to ſay? 

. Biſhop. 1 belonged to the Ship James; and 
at the Croyne the Men began to complain about 
Wages, and that was the firſt Beginning of the 
Diſturbance about this Plotting. We were 
ſhipp'd out of England in Sir James Houblon's Ser- 
vice, to the Spaniſh Weſt-Indies, Upon this Mu- 
tiny among the Men for their Wages, ſeveral 
Men went aboard the King's Ships, and deſired 
to be entertained on Board any of them to go for 
England; and we all went away again to the Ship, 
becauſe we could not be entertained. - But this 
Deſign of Every's I did not know of. On the 
17th Day Captain Humpbreys calls, and ſays, my 
Men are gone aboard the Charles, I think. 
And he calls out, ſays he, Mr. Druit, man the 
Pinnace. I being then on the Deck, at Night, 
the Men all quier, as I thought, I went into 
the Pinnace, and I was no ſooner in, but in 
comes fifteen or ſixteen more that knew of the 
Deſign 3 but 1 was then ſent, and knew it nor. 
And they put off the Boat, and overpower'd 
us; and ſeveral of us would have gone aboard 


again, 


W. Biſhop, 
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again, and they would not ſuffer us. And when. 
they had cut 


we came aboard the Ship Charles, 
the Cables, and the Sails were looſe, and ſeveral 
Men went from the Charles to the James in a 
Boat ; and they commanded the Innocent to do 
what they pleaſed, with Piſtols and Cutlaces z and 
they commanded me to go into the Hold to 
do what they pleaſed. And I not knowing of 
this Matter, the Men that were in the Boat 
called, Hand the Buckets, or we ſhall fink. 
And I heard afterwards, that none went aſhore, 
but whom they pleaſed, that is, Every and his 
Crew, And 1 not knowing of it, could not go: 
and if I had known it, I had not been admitted to 
go. Then we were carried two Leagues without 
the Gr Me. 

L. C. J. Halt. Have you any Witneſſes to 
call? 

. Biſbop. The King's Evidence is my Wit- 
neſs ; he commanded me to go into the Boat. 

L C. J. Holt. Will you aſk him any Que- 
ſtions ? | 

I. Biſhop. No, my Lord. 

L. C. J. Holt. James Lewis, what have you to 
ſay? 

Lewis, I had been in France, a little before 
the Ship came to the Groyne, a Priſoner there; 
but I knew nothing of Every's Deſign. By the 
Command of our Officer I went aboard the Boat, 
and as ſoon as we were in her, we were over- 
power'd, and carried away; they took the Oars 
out of our Hands, and carried us to the Ship 
Charles. And when we came aboard, they put 
the Boat a-drift, and then they commanded me 
into the Forecaſtle; they had Arms, but we had 
none, and ſo were forced to obey them. When 
the Boat was going off, I heard a Noile of crying 
out for a Bucket. And when we were gone from 
the Groyne, we were forced to do what they would 
have us; it was againſt my Conſent, and againſt 
my Will. 

L. C. J. Holt. J. Sparkes, what ſay you? 

J. Sparkes. When Captain Humpbreys called to 
them that were gone into the Boat, I was aſleep; 
but with the Noiſe of Gravet's crying out, He is 
coming, I awaked z and all put the Candles out, 
for tear I ſhould ſee them. And when the Men 
were come aboard, I went on the Deck, and 
they trow'd the Hammocks, and knock'd me 
down 

L. C. J. Holt. Who did it? 

J. Spartes. The Hammocks they brought from 
the other Ships. I durſt not do any otherwiſe 
than they bid me ; I was innocent of the Thing, 
Laſk'd what they were going to do, and they ſaid 
they were going for England. 

L. C. J. Holt, Who told you ſo? 

J. Sparkes. Jobn Dan. | 

L. C. J. Holt. J. Dan, did you tell J. Sparkes 
the Ship was going for England ? 

J. Dan. I do not remember I ſaw him al! the 
Night. 

L. C. J. Lolt. J would aſk you if you had no 
Share of the Plunder, 

J. Sparkes. I was forced to take it. 

L. C. J. Holt. Phil. Middleton, you had ſome 
Snare, had you not? | 

Phil. Middleton, Les, my Lord. 

L. C. J. Holt. What became of it? 

Phil. Middleton. They took it away from 
me, 

L. C. J. Holt. Who took it from you? 


of; A, J. Sparkes robb'd me of it by 
t. | 
C. J. Holt. Did he take all away? 

Phil. Middleton. Yes, all that T had there, Two 
hundred ſeventy odd Pieces of Gold; it was 
in a Belt. : 

J. Spartes. He took out his Money and ſhewed 
it to the Troopers, and they made him drunk and 
gk from him; and the next Morning he faid 

ey took it from him. 

Phil. Middleton. I was forc'd to ſay fo, becauſe 
if I had faid he had it, he would have made no 
more but to cut my Throat. 

L. C. J. Holt. Have you any more to ſay ? 

F. Sparkes. No, my Lotd. 

Mr. Sol. Gen, May it pleafe your Lordſhip, and 
you Gentlemen of the Jury, I am of Counfel in 
this Caſe for the King againſt the Priſoners at the 
Bar, They are arraign'd for a very high Crime, 
a Robbery upon the Seas. It was not a tefs 
Crime becauſe committed on the Sea, but rather 
the more, Theſe Men had a Truſt repoſed in 
them to aſſiſt their Captain in his Voyage; but 
inſtead of that, they reſiſt their Captain, turn 
him out, and run away with the Ship. They 
could not find Shelter in any other Part of -the 
World, and I hope you will make it appear ſuch 
Crimes ſhall not find Shelter here, more than in 
other Parts of the World Theſe are Crimes 
againſt the Laws of Nations, and worſe than 
Kobbery on the Land: For in Caſe of a Rob- 
bery on the Land, we know who is to pay it ; 
but in a Robbery by Sea, it often happens that 
innocent Perſons bear the Loſs of what theſe 
Men do. It has been very plainly proved againſt 
the Priſoners, That the Ship Charles was run away 
with from the Groyne. And it is as plain by two 
Witneſſes, That all the Priſoners at the Bar were 
in this Ship ; by three, That V. May 9 
cular was one of them; and by one, That V. May 
was ſo far concerned, that becauſe 7. Gravet 
ſeem'd to diſlike it, he ſaid he deferved to be 
ſhot through the Head : So that he that would 
make himſelf the moſt innocent of the five, is 
moſt guilty, 

Now they have only this to ſay fot themfelves, 
that they were forced to do what they did. . But 
it has been proved to you that they were not 
forced; it was ſaid, All might go that would. 
And it is not proved on their Side, that any one 
of the Priſoners did ſeem to diffent from their 
going. away, It is proved, that they all made 
uſe of this Ship to very bad Purpoſes ; that they 
took and plundered ſeveral Ships, and ſhared the 
Booty. We do not produce this to prove them 


guilty, but to ſhew that they niade ufe of this 


Ship to this very Purpoſe. Now if you allow 
what they ſay, that they were forced to go a- 
way ; then you muſt never convict, at any time, 
one or two Highwaymen that rob in the Com- 
pany of four or five; for they may ſay too, that 
they were overpower'd, and forced by their Com- 
any. It is ſo, net only in Caſe of Robbery, 
t in all other Crimes alſo, They have ſaid a 
great deal indeed, but without any manner of 
Probability of Truth. They have produced no 
Witneſſes for themſelves, to prove any thing 
they have ſaid. And the Witneſſes for the King 
have given Teſtimony without any Exception. 
And, I hope, you will vindicate the Credit of 
the Nation, and find them Guilty, as the Evi- 

dence has proved them, | 
L. C. J. 


L. C. J. Holt. Gentlemen of the Jury, Theſe 
Five Priſoners, E. Forſeith, W. May, W. Biſhop, 
Ja. Lewis, and F. Sparkes, are indicted for a Pi- 


racy and Robbery committed on the High Seas, 


ſome Diſtance from the Groyne, in taking and 
carrying away a Ship, and ſeveral Goods there- 
in contained, She was called the Charles the Se- 
cond. This was done in May laſt was two Years, 
1694. + You have have heard wha: Evidence has 
been given on this Indictment againſt the Pri- 
ſoners, | 

It has appear'd that this Ship was bound in a 
Voyage to the Meſt- Indies. Two of the Priſon- 
ers, W. May, and F. Sparkes, were Seamen then 


on board this Ship, and engaged in the Voyage; 


the other three were not Mariners in that, but in 
another Ship, called the James, that lay, at that 
Time, near the Croyne; but they came aboard 
the Ship Charles before, and continued on board 
her when ſhe was carried away. 

That there was a Piracy committed on the 
Ship Charles, is moſt apparent by the Evidence 
that hath been given; that is, a Force was put 
on the Maſter, and ſome others of the Scamen on 
board her, who becauſe they would not agree to 
go on a piratical Expedition, had Liberty to de- 
part, and be ſet aſhore.. But the Ship was taken 
from the Captain, who was poſſeſſed of her for 
the Uſe of the Owners, and was carried away by 
Every, and others of his Crew that remained on 
board her; and others came from the Fames : 
Which Taking was a Piracy that is manifeſted by 
the Uſe they did put her to; for they did aſter- 
wards commit ſeveral other Piracies with her, 
and took ſeveral Engliſh and Daniſh Ships, and 
then went to ſeveral Iſlands, Countries and Pla- 
ces, as to the Iſles of May and Princes, to Mada- 
gaſcar, and then to Joanna, and afterwards to 
Meat, and then to the Red Sea; and at the En- 
trance of the Red Sea committed more Piracies, 
in the manner as you have heard, and has been 
very particularly deſcribed to you. So that I 
muſt tell you, beyond all Contradiction, the Force 

t on the Captain, and taking away this Ship, 
called the Charles the Second, was a Piracy; and 
for that particular Fact theſe Priſoners are now 
charged. 

The Matter you are now to enquire after, is, 
Whether all the Priſoners were guilty of this Pi- 
racy, or which of them. 

As for Ed. Forſeith, Biſhop, and Lew:s, it hath 
appeared to you, that they, with others, were 
aboard the Ship James; and that there was a Re- 
port ſpread about of a Plot againſt the Captain 
of the Charles the Second, and a Deſign to carry 
that Ship away, To prevent which, there were 
ſome of theſe Men ſent out in a Boat, by the 
Captain of the James, to this Ship, to aſſiſt Cap- 
tain Gibſon z but inſtead of preventing this Pi- 
racy, they ſtayed behind, and went along with 
theſe Men that carried away the Ship. 

As to V. May and J. Sparkes, that were of this 
Ship's Crew, they continued on Board, and were 
Parties in all thoſe Piracies. 

There was a Conſult, it ſeems, by fome par- 
ticular Perſons, of which Every was the Ring- 
leader, how to effect this Deſign ; Capt. Every, 
as they call him, though he was no Captain, but 
was under the Command of Capt, G:#on, that 
had the Conduct of this Ship. \ 
It's true, it is not proved to you that theſe 
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Men were at that Conſult; for, it ſeems, they 


were too many, for they were about 160 that 
remained on board when the Ship was carried 
off. 

Now for W. May, Jo. Gravet, Second Mate, 
that was aboard, though he had a Piſtol clapp'd 
to him to prevent any Reſiſtance, * yet had 
Liberty to depart; and upon his going off, dif- 
courſed with May, who ſhook Hands with him 
and bid him farewel, and remember him to his 
Wife. And therefore it is evident that 7“. 427 
was under no Force to ſtay ; he itay'd with his 
good Will, and did conſent to the Piracy. And 
then another Witneſs is D. Creagh, who ſays, that 
May was fo zealous in the Matter, that he ſaid to 
him, God damn bim, be deſerves to be flo through 
the Head. 

Sparkes was on Board the Ship, and had a de- 
ſign'd End, and no Compulſion was uſed towards 
him, ſince he had Liberty to depart z but the 
ſtaying behind by the reſt, is a great Evidence to 
induce you to believe they were Parties in the De- 
ſign; for why elſe ſhould not they go aſhore as 
well as others, ſince there doth not appear any 
Reſtraint upon them to ſtay, eſpecially when a 
general Word was given, that thoſe who would 
go on Shore ſhould go on the Deck, and a Boat 
was ready to carry them off? 

They fay, they wanted a Bucket in the Boat, 
and they gave them one to Jave out the Water; 
that 1s a plain Evidence they were willing to be 
rid of thoſe that were not willing to engage with 
them; and it they had not approved of the 
Deſign, they were not hindered from going in 
the Boat, As for thoſe that came from the 
James, there was no manner of Force on them, 
but they were ſent from the Captain to aſſiſt the 
Captain of the Charles; for thoſe two Ships 
having lain near together at the Groyne, there 
was ſome Intelligence of ſuch a Deſign in A- 
gitation, and theſe three forſook their own 
Ship; Every declared his Deſign to ſome: And 
he told them what Shares they ſhould have 
and becauſe he was their Captain and Com- 
mander, he thought himſelf entitl:d to a double 
Share, 

And then you have heard what was done in 
the whole Progreſs of this wicked Deſigns every 
one of ge Men had their Share; even this 
m. May, though he was ſick for ſome Time, aud 
was ſet aſhore at Joanna, and at the Ship's Re. 
turn taken in again, yet he had his Share of al 
the Prizes. V. Biſhop had his Share, Fames Lec ix 
had his Share, and Jobn Sparkes had his Share; 
and, fays this young Man, Philzp Middleton, I 
had my Share, which was above an hundred 
Pound, which was thought by them to be a goo 
Share for a Boy; and Sparkes took him at a Dif- 
advantage, and having an Opportuaity, took it 
from him. | 

Now if there be a Piracy committed, though 
contrived but by ane Man, yet if others do con- 
cur in it, they are equally guilty. 

Now, though thele Priſoners tell you, there was 
a Force upon them, it is a meer Suggeſtion, with- 
out any manner of Evidence; but there is Evi. 
dence of their conſenting and confederating in this 
wicked Enterprize, * 

Indeed there hath been a Trial before, whiclz 
you have all heard of; for the City and Nation 
have diſcourſed of it; conſider therefore the 
Evidence. You have a great Truſt repoſed in 
you, for you are not to act arbitrarily, but you 
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x 


1696. O. B. 


are accountable to God Almighty, to whom you 
are ſworn and to the Government for the Ver- 
dict you gide. If you are not ſatisfied in your 
Conſciences that the Evidence is ſufficient to 
find theſe Men guilty, in God's Name, acquit 
them. 

But if you are ſatisfied in the Sufficiency of 
the Evidence to convict them, you muſt find 
them guilty. 

Cl. of Arr. Cryer, ſwear an Officer to keep the 


Jury which was done, and the Jury went out 


ro conſider of their Verdict. And in the mean 
time, the fix Priſoners were again arraigned 
upon two ſeveral Indictments, the one for pira- 
tically taking away a Avoriſb Ship, and the other 
for committing Piracy upon two Daniſh Ships. 
To both which Indictments Zoſepb Dawſon plead- 
ed Guilty; the other five pleaded Not guilty, 
and put them upon their Trials. 

Then the Jury having been withdrawn a little 
while, returned into Court, 

Foreman, If there be any Evidence to prove 
that Jobn Sparkes conſented to the running away 
of the Ship, we deſire it may be heard again. 

L. C. J. Holt. He was with them at the car- 
rying off the Ship, and at the taking of the ſe- 
veral Prizes, and had his Share afterwards. W hat 
is Conſent ? Can Man otherwiſe demonſtrate their 
Conſent, than by their Actions ? 

Juryman. But we underſtand, my Lord, that 
he was tried upon his conſenting to carry away 
the Ship. 

L. C. J. Holt. What do you mean by conſent- 
ing? If a Ship be carried away with Force from 
the Captain, divers Piracies are committed with 
her, one continues aboard and receives a Share of 
the Profit of the ſeveral Piracies; is not that an 
Evidence of Conſent to the piratical Deſign ? 
Was it not proved that many went out of the 
Ship that were not willing to go on that De- 
ſign? And that was with the Leave of the reſt 
that remain'd. 

Mr. J. Eyre. And one ſtood on the Deck, and 
faid with a loud Voice, that they that will not 
go, may have Liberty to go aſhore. 

Mr. Conyers. No Man was hindred but the Do- 
ctor, being a uſeful Man, 

L. C. J. Holt. When a Ship is run away with, 
and People are aboard that Ship ſo run away with, 
that proves their Conſent, unleſs they can produce 
Evidence to the contrary. 

Mr. J. Turton. The Captain was in his Bed fick 
of a Fever at that Time, and was not willing to 
go with them, and they ſent him away from 
them, 


Mr. J. Eyre. And every Man had his Share. 


Then the Jury conſulting together a very little Time, 
agreed on ther Verdict. 


Cl. of Arr. Gentlemen of the Jury, anſwer to 
your Names. Fo. Degrave. 

J. Degrave. Here. (And fo of the reſt.) 

Cl. of Arr. Gentlemen, are you all agreed of 
your Verdict ? 

Jury, Yes. 

C!. of Arr. Who ſhall ſay for you? 

Jury. Our Foreman. 

Ci. of Arr. Set Ed. Forſeith to the Bar. Ed. For- 


feith, hold up thy Hand. (V bicb be did.) Look 


upon the Priſoner; Is Ed ard Forſeith Guilty of 
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the Piracy and Robbery whereof he ſtands in- 
dicted, or Not guilty ? 

Foreman. Guilty. 

Cl. of Arr. W to him, Keeper. What Goods 
and Chattels, Sc. 

Foreman. None that we know of. 

Cl. of Arr. W. May, hold up thy Hand. 
(Which be did.) Is M. May Guilty, Sc. or Not 
guilty ? 

Foreman. Guilty. | 

Cl. of Arr. Look to him, Keeper, &c. V. Bi- 
ſhop, hold up thy Hand. (Which be did.) Is M. 
Biſhop Guilty, Cc. or Not guilty ? 

Foreman. Guilty. 

Cl. of Arr. Look to him Keeper, Sc. F. 
Lewis, hold up thy Hand. (hich be did.) Is 
J. Lewis Guilty, Sc. or Not guilcy ? 

Foreman. Guilty. 

Cl. of Arr. Look to him, Keeper, Sc. Fo. 
Sparkes, hold up thy Hand (V bicb be did.) Is 
Jo. Sparkes Guilty, Sc. or Not guilty? 

Foreman. Guilty. 

Cl. of Arr. Look to him, Keeper, &c, 

L. C. J. Holt. Gentlemen, you have done ex- 
tremely well, and you have done very much to 
regain the Honour of the Nation, and the 
City, 


Then the Court adjourned to Friday next the 5th of 

November, Two of the Clock in the Afternoon, 
On which Day Ed. Forſeith, Sc. were tried up- 
on two other Indictments for ſeveral Piracies. 


n Abſtra& of the Trial of Edward For- 
ſeith, James Lewis, William May, 
William Biſhop, John Sparkes, (Jo- 
ſeph Dawſon having pleaded Guilty 
upon bis Arraigment) at the Seſſions 
Houſe in the Old Bailey, Friday, No- 
vember the 6th, 1690. where were 
preſent Sir Charles Hedges, Fudge of 
the High Court of Admiralty, the Lord 
Chief Fuſtice. Holt, the Lord Chief Fu- 
ftice Treby, with ſeveral others of bis 
Majeſty's Judges and Commiſſioners. 


After ſeveral Challenges made by the Priſoners, of 
the Perſons returned upon the Fury, theſe Twelve 
Gentlemen were ſworn, VIZ. 


Roger Mott, 1] \Fobn Watſon, 
Jobn James, | Benjamin Hooper, 
Richard Rider, Fobn Hibbert, © 
William Hunt, * Richard Chifwell, 
Jobn Hammond, | | Daniel Ray, 


Abraham Hickman, ) William Hatch. 


HEN the Clerk read the two Indiftments 

upon which they were tried, viz. one for 
ſeiſing, robbing, and carrying away two Ships 
belonging to Denmark, on the zoth of Auguſt, 
1694. Ihe other for that they, on the 28th of 
September, 1695. in a Place 40 es diſtant 
from Surat, did forcibly and piratically ſet upon 
a 
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a Mooriſh Ship and take away her Tackle and 
Goods, to a great Value, 


Then Dr. Newton, one of his Majeſty's Advocates, 
ſpoke to the Jury, as followeth. 


My Lord, and Gentlemen of the Jury, 


The Crime the Priſoners at the Bar ſtand 
charged with, and which has been opened to you, 
upon the Indictments, is Piracy; which is the 
worſt Sort of Robbery, both in its Nature and 
its Effects, ſince it diſturbs the Commerce and 
Friendſhip betwixt different Nations; and if left 
unpuniſhed, involves them in War and Blood : 
For ſovereign Powers and Nations have no 
Courts of Juſtice afterwards to reſort to, as the 
Subjects of Princes have, in their own Countries, 
for Redreſs or Puniſhment z but they can only 
have recourſe to Arms and War, which how ex- 
penſive, and how dangerous they are, and what 
Calamities and Ruin they carry along with them, 
no Perſon can be a Stranger to. So that thoſe 
who bring not ſuch Criminals to Judgment, 
when its lies in their Power, and 1s their Duty 
to do ſo, are anſwerable, in a great Meaſure, be- 
fore God and Man, for all the tatal Conſequences 
of ſuch Acquittals, which bring a Scandal on the 
publick Juſtice, and are often attended with pub- 
lick Calamities. 

It is not therefore, Gentlemen, to be ſuppoſed, 
that wiſe or honeſt Men, (and there are none who 
would be thought to be otherwiſe) who love their 
Country,and wiſh its Peace and Proſperity, would 
be guilty in that kind. 

Gentlemen, This Piracy was begun in Europe, 
carried on through Africa, and ended in the re- 
moteſt Indies; fo that, in a manner, all the 
World is concerned in this Trial, and expects 
and demands Juſtice of them, it they are guilty, 
at your Hands, 


Then the Witneſſes were produced to prove the 
Facts charged upon the Priſoners, viz. Jo. Dean, 
David Creagh, Phil. Middleton, and others; who 
fully proved, againſt them, That the Priſoners, 
with ſeveral other wicked Perſons, not yet taken, 
did forcibly take away the Ship Charles the Second 
nom the lawful Commander, Captain Gibſon, 
with a piratical Deſign ; and in the ſaid Ship did 
afterwards commit ſeveral Piracies. At the [ſe 
»f May they took three Engliſh Ships. From 
thence they went to the Coaſt of Guinea z, and 
when ſome of the Natives came on board with 
their Gold, to trade with them, they took away 
their Gold, and carried them away for Slaves. 
And then went to the Iſle of Princes and took 
two Daniſh Ships, and took out what was in them, 
Z. 40 Pound Weight of Gold Duſt, and other 
Merchandize; and they offered to reſtore one of 
the Ships to the Maſter after they had robbed 
her, but the Maſter ſaid ſhe was inſured, and 
he would not take her again, And afterwards 
they burnt one of the Ships, and carried away 
the other, Then they went to Bobs Key, at the 
Mouth of the Red Sea, waiting for the Mocha 
Fleet, which one Night paſs'd by them unſeen ; 
but were informed the next Day that they were 
gone. Anf then calling a Council, they agreed 


to follow them; and accordingly went after 
them, and came up with one of them which 
was about 230 Ton, and with ſmall Reſiſtance 
took her, and put ſome Men on board her, and 
took Gold and Silver out of her to the Value of 
30 or 40000 l. with other Merchandize : And af- 
terwards met with the Ship called the Grz/woay, 
and robbed her likewiſe of all her Furniture, to 
a very great Value, And about a Week after, 
they ſhared all the Prizes they had taken ; and 
ſome had athouſand Pound, ſome had eight hun- 
dred, ſome ſeven hundred, ſome five hundred, 
every Man in the Ship his Share, as they thought 
they deſerved, And it was particularly proved 
by the Evidence againſt the Priſoners, that they 
had their Shares. The more particular Relation 
f which is already printed at large in the foregoing 
rial. 

When the King's Evidence had done, the Pri- 
ſoners were permitted to ſay what they could in 
their Defence; but the ſame appearing to be ve- 
ry weak, the Lord Chief Juſtice Halt ſumm'd up 
the Evidence; and the Jury going out to con- 
ſider their Verdict, after a ſhort Stay, brought 
them in all Guilty. 


Then the Court adjourn'd to the 10th of November 
following. 


Afler the Trial of John Murphey was ever, the 
Pirates were brought to the Bar. 


Cl. of Arr. Joſeph Datſun, you by your own 
Confeſſion are convicted of Piracy and Robbery : 
What have you to ſay why Sentence of Death 
ſhall not be paſſed upon you according to 
Law ? | 

Jo. Dawſon, 1 ſubmit my ſelf to the King and 
the honourable Bench. 

Cl. of Arr. Edward Forſeith, what have you to 
ſay, Sc.? 

Forſcith. T am an innocent Man; and went on 
to juſtify himſelf, &c. 

Judge of the Admiralty. You and the reſt of the 
Priſoners at the Bar have had a very fair Trial, 
and been fully heard upon your Defence ; but the 
Jury your Countrymen, upon whom you put 
your ſelves to be tried, have found you Guilty: 
So that the inſiſting upon your Juſtification can- 
not now avail you any thing, the Verdict being 
given; but if you have any thing to offer in Ar- 
reſt of Judgment, or can ſhew any Cauſe why the 
Court ſhould not proceed to give Judgment ac- 
cording as the Law directs, againſt Perſons con- 
victed of Piracy, youſhall have Liberty to ſpeak, 
and will be heard, 

4 Forſeith, 1 deſire to be ſent into India to ſuffer 
ere. 

Cl. of Arr. William May, what have vou to 
ſay, Sc. : 

William May. My Lord, I being a very ſickly 
Man, never acted in all the Voyage. I have ſer- 
ved my King and Country this thirty Years, and 
am very willing to ſerve the Eaſt-India Company 
where they pleaſe to command me; and deſire 
the honourable Bench to conſider my Caſe, and 1 
I muſt ſuffer, I defire to be ſent into Iudia ts 
ſuffer there. 


Cl. 


; Cryer. 


Cl. of Arr. William Biſhop, What have you to 
ſay, &c. | 2 | | 
alan Biſhop, I was forced away; and when 
I went, was but 18 Years old, and am now but 
21, and deſire Mercy of the King and the 
Court. 7 | | 
James Lewis, I am an ignorant Perſon, and 
leave my ſelf to the King's Mercy. 
Jobn Sparkes. I leave my ſelf to the King's Mer- 
cy, and to the honourable Court. | 
Fudge of the Admiralty. Joſeph Dawſon, You 
ſtand convicted _ four Indictments, by your 
on Confeſſion, for Piracy and Robbery. And 
you Edward Forſeith, William May, William Bi- 
ſhop, James Lewis and Jobn Sparkes, having — 
your ſelves upon your Trials according to the Cu- 
ſtoms and Laws of your own Country, have been 
found guilty upon three ſeveral Indictments, for 
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the ſame deteſtable Crimes committed upon the 
Ships and Goods of Indians, of Danes, and your 
own Fellow-Subje&ts. The Law for the Heinouſ- 
neſs of your Crime hath appointed a ſevere Pu- 
niſhment, by an ignominious Death z and the 
Judgment which the Law awards, is this; 


That you and every one of you be taken from hence 40 
the Place from whence you came, and from thence 
to the Place of Execution,and that there you, and 
every one of you, be hanged by the Necks, until 
you, and every one of you, be dead : And the 
Lord have Mercy upon you 


According to this Sentence, Edward Forſeith 
and the reſt were executed on Wedneſday, No- 
vember the 25th, 1696. at Execution-Dock, the 
uſual Place for the Execution of Pirates, 


CLXII. The TRIAL, of Captain Thomas Vaughan at the 
Old-Baily, for High- Treaſon, on the High.-Scas, November 


6, 1696. 8 Will. HI. 


The Court being ſate, at which were preſent, Sir 
Charles Hedges, Judge of the High Court of 
Admiralty, the Lord Chief Juſtice Holt, the Lord 
Chief Fuſtice Treby, the Lord Chief Baron Ward, 
Mr. Juſtice Turton, and others of his Majeſty's 
Commiſſioners z; the Court proceeded on this 
Manner. | 


AK E Proclamation. 
O yes, O yes, O yes. 

Al Manner of Perſons 

bat bave any thing more 
do, &c. and were ad- 
5.0 journed to this Hour, 
draw near, and give your Attendance: God ſave 
the King, 


Cl. of Arr. 6 G% 


Then the Grand-Fury were called over, and the Ap- 
pearances marked. And Witneſſes being ſworn in 
Court to give Evidence to them, againſt Thomas 
Vaughan, they withdrew to bear the ſame. 


Then the Keeper of Newgate was order*d to bring 
his Priſoner, Thomas Vaughan, to the Bar. 
(Which he did.) 


Cl. of Arr. Tho. Vaughan, Hold up thy Hand. 
(Which be did.) Thou flandeſt indicted, Sc. 

How ſay'ſt thou, Tho. Vaughan, Art thou Guilty 
of the High-Treaſon whereof thou ſtandeſt in- 
dicted, or Not guily. 

T. Vaughan. Not guilty. | 

Cl. of Arr, Culprit, How wilt thou be try'd? 

T. Vaughan. By God and this Country. 

Cl. of Arr. God ſend thee a good Deliverance, 


And then the Court proceeded to the Trial of the Pi- 
rates, and gave Notice to Mr, Vaughan to prepare 
Vor. V. 


* 


for bis Trial on Friday next, the 6th of Novem- 
ber, 1690. 


Die Veneris, ſexts Novembris, Annoque 
Regni Regis Willhelmi Octavo, Annoque 
Domini, 1696. 


Cl. of Arr. FARYE R, make Proclamation, 

Cryer. O yes, O yes, O yes, All Manner 
of Perſons that have any Thing more to do at this 
Seſſions of Oyer and Terminer, adjourned over to this 
Day, draw near and give your Attendance, And 
you Sheriff's Fl the City of London, return the Pre- 
cepts to you directed, upon Pain and Peril which will 
fall thereupon, 


Then the Under-Sheriff returned the Precepts. 


Cl. of Arr. Make Proclamation, 

Cryer. O yes, You good Men of the City of Lon- 
don, ſummoned to appear ibis Day, to try between our 
Sovereign Lord the King, and the Priſoner at the 
Bar, anſwer to your Names, as you ſhall be called, 
every one at the firſt Call, and ſave your 1ſues. 


The whole Pannel «vas called over, and the Appear- 
ances of thoſe that anſwered, recorded, and the De- 
faulters were again called over. 


Mr. Phipps. Will your Lordſhip pleaſe to or- 
der, that two Men may be brought from the 
Marſhalſea, in the Behalf of the Priſoner ? 

L. C. J. Holt. You ſhall have an Order. 


Then the Court went on the Trial of the Six Pirates; 
and after the Trial was over, Thomas Vaughan 
was called to the Bar. % 
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T. Vaugban. My Lord, my Irons are very un- 
ealy to me, I defire they may be taken off. 

L. C. J. Holt. Ay, ay, take them off. | 

Mr. Phipps. If your Lordſhip pleaſe, we have 
ſome Doubts as to the Indictment. 

L. C. J. Holt. If you have any Exceptions, you 
ought to have made them before the Priſoner 
pleaded to it. TY 

Mr. Phipps. I thought you had allow'd it, my 

Lord, in former Caſes. 
I. C. J. No, we did not allow it as of Right 
due to the Priſoner ; the Exceptions ſhould have 
been made before the Plea. You were indulg'd 
in being heard at firſt in the Caſes of Rookwood, 
Cranburne, and Lowickz but it was not the Intent 
of the Act, to alter the Method of the Proceed- 
ing; and ſo upon Conſideration hath it been de- 
termined. The Priſoner hath Time given by the 
Act to make any Exception to the Indictment 


before he pleaded ; but you may move what you 


will afterwards in Arreſt of Judgment, if it be 
material. 

Cl. of Arr. Thomas Vaughan, Thoſe Men that 
you ſhall hear called, and perſonally appear, are 
to paſs between our Sovereign Lord the King, 
and you, upon Trial of Life and Death; if there- 
fore you will challenge them, or any of them, 
your Time is to ſpeak unto them as they come 
to the Book to be ſworn, before they be ſworn. 

Mr. Phipps. There was one Man here that de- 
ſired to be excuſed, becauſe he was on the Grand- 
Jury ; therefore it ſeems there are ſome returned 
upon this Jury that were on the Grand- Jury, 
which I think ought not to be. 

L. C. J. Challenge them then. 

Mr. Phipps. We do not know the Men. 


Then the Pannel was called over, and a great many 
Challenges made, and the Twelve Men that were 
Stoorn, were theſe ; | 


Edward Leeds ] ¶ Caleb Hook 


Nath. Green Foceline Roberts 
Hen. Sherbrook ' Tho. Parker 
Jo. Sherbrook 85 Peter Gray 
Tho. Emms | | Roger Pojton 
Peter Parker ) | —— Woolley 


C!. / Arr. Cryer, Make Proclamation. 

CHer. O yes, If any one can inform my Lords the 
King's Fuſtices, and the King*s Serjeant, the King*s Al- 
torney-General, the King's Advocate in his High 
Court of Admiralty, before this Inqueſt be taken of the 
Flizh-Treaſon, «6hereof Thomas Vaughan, the Pri- 
foner at the Bar, ſtands indifted, let them come forth, 
and they ſball be heard; for now the Priſoner at the 
Bar ſtands upon his Deliverance; and all others that 
are bound by Recognizance to give Evidence againſt 
the Priſoner at the Bar, let them come forth and give 
their Evidence, or elſe they forfeit their Recogni- 
Zance. | . 

Cl. of Arr. Thomas Vaughan, Hold up thy Hand. 
lich be did.) You that are ſworn, look upon the 
Priſoner, and hearken to his Cauſe. He ſtands 
indicted by the Name of Thomas Vaughan. 


Whereas, That before and until the 8th Day of Ju- 
ly, in the 7th Year of the Reign of our Sovereign Lord 
King William III. there was open War between our 
ſaid Lord the King, and Lewis the French King : 
And that the ſaid War continued on the ſaid 8th Day 
of July, in the 7th Year aforeſaid, and doth ftill con- 


timte. And that for all the Tinie aforeſaid, the ſaid 
Lewis the French King and his Subjects, were, and 
at preſent are Enemies of our ſaid Lord the King that 
now is: And that at the Tims of the ſaid War, and 
before the ſaid 8th Day of July, in the 71h Year afore- 
ſaid, the ſaid Lewis the French King, ſet out, 4 
mongſt others, a certain ſmall Ship of Var, called the 
Loyal Clencarty, of which Thomas Vaughan, 3 
Subject of our ſaid Lord the King that now is, was 
Commander, with ſeveral French Subjects, Enemies 
of our ſaid Lord the King, to the Number of fifteen 
Perſons, in a Warlite Manner, to take and deſtroy the 
Ships, Goods, and Monies of our faid Lord the King, 
and his Subjects, and againſt our ſaid Lord the King, 
to wage War upon the High-Seas within the Juriſdi- 
Hion of the Admiralty of England. And that at the 
Time of the ſaid War betweeit our ſaid Lord the King, 
and the aforeſaid Lewis the French Ming, Tho. 
Vaughan, late of Galloway, in the Kingdom of Ire- 
land, Mariner, being a Subject of our ſuid now Lord 
the King, as a falſe Rebel againſt the ſaid Ring his Su- 
preme Lord, and not having the Fear of God before bis 
Eyes, nor conſidering the Duty of bis Allegiance, but 
being moved and ſeduced by the [nſtigation of the Devil, 
and altogether withdrawing the cordial! Love, and true 
and due Obedience which every true and faithful Sub- 
ject of our ſaid Lord the King, ought by Lato, to-bave 
towards the ſaid Ming; and the ſaid Ii ar, as much 
as in him lay, againſt our ſaid Lord the King, deſign» 
ing and intending to proſecute and aſſt ; the ſaid Tho. 
Vaughan, on the ſaid 81h Day of July, in the ſaid 
ath Year of the King, being a Soldier aboard the Ship 
of War cailed the Loyal Clencarty, in the Service of 
the ſaid Lewis the French King, and being then on 
the High-Seas, within the Furiſcliction of the Admi- 
ralty of England, about fourteen Leagues from Deal, 
did then and there by Force and Arms, falſly, malici- 
ouſly, wickedly, and traiterouſly, aid, help, and af: 
hit the Enemies of our ſaid Lord the King, in the Ship 
of War, called the Loyal Clencarty. And afterwards 
the ſaid Thomas Vaughan, u the Fxecution and 
Performance of his ſaid aiding, helping, and aſſiſting, 
maliciouſly, faiſly, and traitereuſly ſailed a Cruiſing 10 
ſeveral maritime Places withih the Turiſdition afore- 
ſaid, by Force and Arms to take the Ships, Goods, and 
Money of our ſaid Lord the King, and his Subjects; 
againſt the Duty of bis Allegiance, the Peace of our 
faid Lord the King, and alſo againſt a Statute in that 
Caſe made and provided. 
And the ſaid Furors for our ſaid Lord the King upon 
their ſaid Oaths, farther repreſent, that the aforeſaid 
Thomas Vaughan, as a falſe Traytor againſt our ſaid 
Lord the King, further deſigning, practiſing, and with 
bis whole Strength, intending the common Peace and 
Tranguillity of this Kingdom of England to diſturb ; 
and War and Rebellion againſt the ſaid King upon the 
High-Seas within the Juriſdiction of the Admiralty of 
England, 10 move, ſtir up, and procure ; and the 
ſaid Lord the King, from the Title, Honour, Royal 
Name, and Imperial Crown of bis Kingdom of England, 
and Dominions upon the High-Seas, to depoſe and de- 
rive; and miſerable Slaughter of the Subjects of the 
ſaid Lord the King, of this Kingdom of England, up- 
on the High-Seas, and within the Juriſdiftion aforeſaid, 
to cauſe and procure; on the ſaid 8th Day of July, in 
the ſaid 7thYear of the King, upon the High-Seas, about 
fourteen Leagues from Deal, and within the Domini- 
on of the Crown of England, and within the Furiſ- 
diction of the Admiralty of England aforeſaid, falſly, 
malici devili 
ouſly, deviliſhly, ard treacherouſly, by Force and 
Arms, with divers other falſe Rebels and Traytors (to 
the Jurors unkrown)Wa; * againſt our ſaid now Lord the 
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Nine, prepared, prompted, levyed, aud waged. And 
that the ſaid Thomas Vaughan in Performance of bis 
faid Var and Rebellion, then and there, by Force and 
Arms, maliciouſly, wickedly, and openly aſſembled and 
joined bimſelf with ſeveral other falſe Traytors and Re- 
bels (to the Furors unknown) to the Number of fifteen 
Perſons, being armed, and provided in a warlike Man- 
ner, with Guns and other Arms, as well Offenſive as 
Defenſive. And the ſaid Thomas Vaughan, then 
and there, being aboard the ſaid Ship of War, called the 
Loyal Clencarty, aſſembled with the other falſe Rebels 
and Traitors as aforeſaid, maliciouſly, wickedly and 
traiterouſly ſailed a Cruiſing to ſeveral maritime Places, 
with the aforeſaid Ship of War, called the Loyal Clen- 
carty, with an Intent to take, ſpoil, and carry away 
the Ships, Goods, and Money, of our ſaid Lord the 
King, and his Subjects, by Force and Arms, upon the 
bigb and open Seas, within the Juriſdiction aforeſaid ; 
againſt the Duty of his Allegiance, the Peace of our 
ſaid Lord the King, his Crown and Dignities , and 
likewiſe againſt the Form of a Statute in this Caſe made 
and provided, 


Thomas Noden, 
Samuel 3 nds 


Upon this Indict ment he hath been arraigned, 
and upon this Arraignment he hath pleaded not 
guilty , and for his Trial he hath put himſelf upon 
God and his Country, which Country you are. 
Your Charge is to enquire whether he be guilty of 
the High-T reaſon whereof he ſtands indicted, or 
not guilty. If you find him guilty, you are to en- 
quire what Goods or Chattels, Lands or Tene- 
ments he had at the Time of the High-Treaſon 
committed, or at any Time ſince. If you find 
him guilty, you are to enquire whether he fled for 
it. If you find that he fled for it, you are to en- 
quire of his Goods and Chattels, as if you had found 
him guilty. If you find him not guilty, nor that 
he did fly for it, you are to ſay ſo and no more; 
and hear your Evidence. 

Mr. Whitaker. May it pleaſe you, my Lord, and 
the Gentlemen of the Jury, the Priſoner at the 
Bar, Thomas Vaughan, ſtands indicted for High 
Treaſon ; That whereas on the gth of July, there 
was a War berween his Majeſty the King of Eng- 
land, and Lewis the French King; amongſt other 
Warlike Preparations that the French King did 
make, he did ſet forth a Ship called the Loyal 
Clencarty; That the Priſoner at the Bar, as a falſe 
Traitor, did lift himſelf aboard this Ship; and on 
the High-Seas, about eleven Leagues from Deal, 
did traiterouſly aid the King's Enemies, to take 
the King's Ships. This is ſaid to be againſt the 
Duty ot his Allegiance, and the Peace of our So- 
vereign Lord the King, his Crown and Dignity. 
He ſtands further indicted, for that he, the ſaid 
Thomas Vaughan, with ſeveral other falſe Traitors, 
did levy War, and arm themſelves with Arms, 
Offenſive and Defenſive, and was cruiſing on the 
High-Seas, -off of Deal, with an Intent to take 
the King's Ships, and to kill and deſtroy the King's 
Subjects, againſt the Duty of his Allegiance, and 
the Peace of our Sovereign Lord the King, his 
Crown and Dignity. To this Indictment he has 
pleaded not guilty. We ſhall call our Witneſſes, 


and prove the Fact, and doubt not-but you will 
do your Duty. c . 
Dr. Litileton. Gentlemen of the Jury, you have 
heard the Indictment opened, as alſo what Sort 
of Crime the Priſoner at the Bar ſtands charged 
Vol. V. 


1696. O. B. for High Treaſon on the Figh-Seas. 


19 
with, viz. That he being a Subject of the Crown 
of England, has, together with his Accomplices, 
— himſelf in a military Way, to murder and 
deſtroy his Fellow -· Subjects, and as much as in him 
lay, to ruin his native Country, by ruining the 
Trade and Traffick, which is the great Support 
and Riches of the Nation. And that this Crime 
might be conſummate, he, with his Accomplices, 
has done what in him lay, to dethrone and diſpoſ- 
ſeſs his ſacred Majeſty; as well knowing it was in 
vain to expect to make the Nation 2 ag 
long as we enjoy ſo great and good a Prince. So 
that you are to look on the Priſoner as an Enemy 
and Traitor to his own Country; and not only ſo, 
but as one of the worſt and moſt dangerous Ene- 
mies z ſince he being a Subject of theſe Iilands, 
was the better able to ſpy out our Weakneſſes 
and Defects, and thereby to do us the greater Miſ- 
chief. It is not to be expreſs'd what Ruin and De- 
ſolation it would have cauſed to this Nation, had 
this Man and his Accomplices brought their wick - 
ed Intentions to effect, And all this was done to 
aid and aſſiſt the grand Enemy of Chriſtendom, and 
of our own Country in particular, the French 
King. Therefore as you are Lovers of your King 
and Country, and your Fellow-Subjects, whom 
the Priſoner and his Accomplices would have de- 
ſtroy'd ; I am ſure you will take Care to do the 
Nation Juſtice, and that he be brought to con- 
dign Puniſhment. Gentlemen, There is one Thing 
further that I muſt not omit, vix. That the Pri- 
ſoner at the Bar being in Cuſtody for theſe very 
Crimes about a Twelve month ſince, did not 

think fit to truſt to his Innocency, nor to his pre- 
tended French Extraction, but the Day before he 
was to be tried, he thought fit to break Priſon, 

withdraw from Juſtice, and run his Country : 
Which though not a Confeſſion and full Proof, 

yet is a great Evidence of his Guilt. 

Mr. Sol. Gen. May it pleaſe your 
Lordihip, and you Gentlemen of the 
Jury, the Priſoner at the Bar, Thomas 
Vaughan, ſtands indicted for two Sorts of Trea- 
ſon : The one is for levying War againſt the King, 
the other is for aiding and abetting the King's 
Enemies. And to prove the firſt, the levying of 
War, we ſhall prove that he was a Captain of a 
French Ship, call'd the Granado, of St. Maloes x 
and that with that Ship he took and carried away 
many of his Majeſty's Subjects, and took ſeveral 
Merchant Ships, and carried them to France. We 
ſhall likewiſe prove that he was Captain of ano- 
ther French Ship, called the Loyal Clencarty, with 
which he was cruiſing off of Deal, where we had 
ſeveral Ships lying at the ſame Time: And there 
he being on board the ſaid Ship Clencarty, was 
taken Priſoner, with a Commiſſion, by which he 
was conſtituted Captain of the Loyal Clencarty, 
under the Hand of Lewis the French King. 

And to prove him aiding and abetting to the 
King's Enemies, we ſhall prove againſt him this 
particular Fact, That he and his Accomplices did 
in the Year 1692, come to London, and went to 
Tower-Wharf, to enquire what Veſſels were ready 
to go down the River; and there was one laden 
with Piece-Goods, and he put himſelf, and ſeve- 
ral other of his Accomplices into this Veſſel, to 
go down the River; but they had contrived the 
Matter, and brought it ſo to paſs, that they fell 
on thoſe Men who had the Government of the 
Ship, and carried away this Veſſel to France. Now if 
this be true, the Priſoner is certainly guilty of aid- 
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ing the King's Enemies: And to prove he was 
guilty of this, we will prove to you, that even 
in France, where he was at perfect Liberty, he 


owned he was the Contriver of all this, and that 


he had a thouſand Pound for his Share of what 
was taken from our Merchants. If we prove 
theſe two Facts againſt him, I doubt not but 
you will find him Guilty. We will call our 
Witneſſes. 

Cl. of Arr. T. Eglington, Rich. Crouch, Samuel 
Oldbam, Fohn Bub, —— Noden. (Who appeared, 
and were ſworn.) 

T. Vaughan. With Submiſſion to your Lord- 
ſhips, and the honourable Bench, I beg thar 
they may be put aſunder, out of hearing of one 
another. 

L. C. J. Let it be fo, tho' you cannot inſiſt 
upon it as your Right, but only a Favour that 
we may grant. 

Mr. Cowper. Set up Richard Crouch. 
Name Richard Crouch? 

R. Crouch. Yes, Sir. 

Mr. Cowper. Give my Lord and the Jury an 
Account of what you know of the Ship Coventry 
taking of the Clencarty, and what you know 
2 the Priſoner at the Bar in taking of 

er. » 


R. Crouch, We weighed our Anchor about Four 


Is your 


aClock. 


Mr. Cowper. Where were you ? 

R. Crouch. At the Nore. 

Mr. Cowper. In what Ship? 

R. Crouch. The Coventry. After we had been 
under Sail a matter of an Hour, we came to an 
Anchor with a little Wind; ſo, Sir, this Thomas 
Vaughan met with a Couple of Pinks, they were 
ſmall Veſſels, that he deſigned to take; but he 
law us, and fo lay by all Night. 

Mr. Cowper. Who lay by ? 

R. Crouch. Thomas Vaughan, the Priſoner at the 


r. 

Mr. Cowper. In what Veſſel was he? 

R. Crouch, In a Two-and-twenty-Oar Barge 
he lay by at the Gunfleet : The next Morning we 
weighed Anchor at Day: light; we ſaw him, and 
chaſed after him; and we made them, and he 
made us; and we made what haſte we could, and 
coming up, we fired a Gun at him, and then we 


 fir'd another, and then we went aſhore. 


Mr. Cowper. What, do you mean that he run 
his Veſſel on the Sands? | 


Re. Crouch, Yes, and then we fired another Gun 


at him, and then he got off again; and then we 


fired another Gun, and could not bring him to, 
and then he got off the Sands again; and when 
we came up to him, we manned our Long-boat, 
and Pinnace, and Barge, and had him at laſt, 
When he came on Board, he ſaid, I cannot deny 
but I am an 1rifman, and that my Deſign was to 
burn the Ships at the Nore. 

Mr. Cowper. Did he himſelf confeſs it? 
Ke. Crouch, Yes, he did; that is the Man, I 
know him well enough. | 

L. C. J. When you took him, in what Ship 
was you ? 

R. Crouch. In the Coventry. 
IL. C. J. Out of what Ship was he taken? 

R. Crouch. The Two and-twenty-Oar Barge. 

L. C. J. What Ship did he belong to? 

R. Crouch, I reckon it was my Lord Barclay's 


E. 
L. C. J. Who did it belong to then? 


R. Crouch. To the King of France. 

L. C. J. What Company was there in her ? 
How many Men had ſhe aboard? 

R Crouch. About five and twenty Hands, 

Mr. Coroper. Did you ever hear him ſay any 
thing of a Commiſſion he had ? 

R. Crouch. | heard he had a French Commiſſion, 
but I did not fee it. | 

Mr, Cowper. Did you hear him ſay any thing 
of it? | | 

R. Crouch, No. 

Mr. Coroper. But he told you his Deſign was to 
burn the Ships at the Nore ? 

R. Crouch. Yes. X 

Mr. Cowper. What Ships? | 

R. Crouch, The Engliſh Ships; there were ſe- 
veral Ships there then, 

L. C. J. Were there no Frenchmen aboard the 


. Barge? 


R. Crouch, No, that I can tell. 

Mr. Lechmere. From whence did he come, from 
England, or France? 

R. Crouch, From Calais in France. 

L. C. J. Prithee hear me, This Two-and- 
twenty-Oar Barge, did it belong to any other 
Ship ? 

R. Crouch. No, not that I can tell. 

L. C. J. Did he call that Veſſel the Loyal 
Clencarty? | 

R. Crouch. Yes, my Lord. 


Then Edmund Courtney was called. 


Mr. Sol. Gen. Mr. Courtney, pray tel! my Lord 
and the Jury what you know of the going away 
of a Cuſtom-Houſe Boat ? 

Ed. Courtney. J will tell you, if you pleaſe. 

Mr. Phipps. My Lord, I think they ought not 
to examine to that, becauſe it is not laid in the 
Indictment. The carrying away of the Cuſtom- 
Houſe Barge is not mentioned in the Indictment ' 
and by the new Act for regulating Trials in Calcs 
of Treafon, no Evidence is to beadmitted or given 
of any Overt-Act, that is not expreſly laid in the 
Indictment. 

L. C. J. Nothing elſe? Suppoſe a Man be in- 
dicted for levying War againſt the King, or ad- 
hering to the King's Enemies, can't they prove 
any Act that makes out a levying of War, or an 
Adherence to the King's Enemy? 

Mr. Phipps. With Submiſſion, not by that Act, 
my Lord, unlels it be laid in the Indictment. 

L. C. J. Levying of War is the Treaſon; may 
they not prove that levying of War, without be- 
ing confined to any ſpecial or particular Act? 

Mr. Phipps. With Submiſſion, by the 25th of 
Edward III. levying of War, as well as ima- 
gining the Death of the King, muſt have the 
Overt- Acts, that are to prove it, expreſs'd in the 
Indictment. 

L. C. J. Levying of War is au Overt-Act; 

Mr. Sol. Gen. The Buſineſs of Overt-Acis. is, 
where the compaſling and imagining the King's 
Death is a Crime in Queſtion ;, and this mult be 
diſcovered by Overt-Acts. But if Treaſon be fal- 
ſifying of the King's Money, this is Treaſon ; but 
there can be no Overt-Act of that, for that is an 
Overt-Act it ſelf; but there mult be an Overt- 
Act to prove the compaſling and imagining the 
Death of the King, and in no other Sort of 


Treaſon. 


. 
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L. C. J. Levying of War, that is an Overt- of no Overt-Act but what is expreſs'd in the In- 
Act; ſo is adhering to the King's Enemies. dictment. But I do not take it, that the Act 
Now compaſling and imagining the Death of the requires all Overt- Acts to be put in the Indict- 
King is not an Overr-A& in it ſelf, but is a ſecret ment. | 
Imagination in the Mind, and a Purpoſe in the Mr. Phipps. The Act ſays ſo. Suppoſe you had 
Heart ; but there muſt be external Acts to diſco- left out the Overt-Act, would the Indictment 
ver that Imagination and Purpoſe. have been good ? | 

Mr. Phipps. What is the Meaning of the new Mr. Sol. Gen. We did not intend to put in all 
Act then, that there ſhall be no Evidence of any the Over-Acts, but only what related to that 
Overt-A&, but what is laid in the Indictment? Part of the Treaſon. 


L. C. ] What Overt-Acts are there in Clip- Mr. Phipps. The Treaſon muſt be proved by 


ping and Coining? Overt-Acts, and the Overt- Acts that prove the 
Mr. Phipps. That is not within the new Act of Treaſon mult be mentioned in the Indictment. 
Parliament. Mr. Sol. Gen. What! the Overt-Acts of the 


L. C. J. That is moſt true; the one is ex- Treaſons before mentioned, as counterfeiting the 
cepted, the other is not comprehended: But the King's Money, and the like, are all to be men- 
Queſtion is upon the Statute of 25 Ed. III. to tioned ? 
which the late Act doth refer. Now proving an L. C. J. Conſider, if you can make that a good 
Adherence to the King's Enemy, is proving an Indictment, to ſay, that the Priſoner adhered to 
Overt-Act. Suppoſe it be the killing of the the King's Enemies, without mentioning any 
Chancellor, or Treaſurer, or Judge in the Execu- Overt-Acts to manifeſt ſuch an Adherence, then 
tion of his Office, what Overt-Acts will you have your Anſwer to Mr. Phipps is full; but if it be 
then? Adhering to the King's Enemies, is a not a good Indictment, without alledging parti- 
Treaſon that conſiſts in doing an Overt-Act. cular Acts of Adherence, then it neceſſarily fol- 

Mr Phirps. Yes, my Lord, I take it that it lows, that if Particulars are alledged, and you do 
is; for the new Act, by ſaying, that no Evidence not prove them as is alledged, you have failed in 
ſhall be admitted of any Overt-Af, that is not ex- the Indictment, and ſo his Objection will lie hard 
preſly laid in the Indictment, muſt be intended of upon you. 
ſuch Treafons, of which by Law Overt-Acts Mr. Sol. Gen. My Lord, we framed our Indict- 
ought to be laid. Now the killing of the Chan- ment according to the Letter of the Statute; 
celior, or Treaſurer, or Judge in the Execution L. C. J. In compaſſing the Death of the King, 
of his Office, are not ſuch Treaſons of which it you mult ſhew how that is manifeſted by. the 
was neceſſary to lay any Overt- Acts in the Indict- Overt-Acts. 
ment, and fo not within the Meaning of this new Mr. Sol. Gen. But compaſſing and imagining 
Law. But levying War, and adhering to the mult be diſcovered by ſome Overt-Acts. 

King's Enemies, which are the Treafons in this L. C. J. Treby. This is a Doubt I have often 
Indictment, muſt by the expreſs Purview of 25 thought of; I thought it moſt natural that the 
Ed. III. be proved by Overt-Acts, which are to Word Overt-Act ſhould relate to the firſt Article, 
be alledged in the Indictment. viz. compaſſing and imagining of the King's Death : 

Mr. Se Gen. The new Act does not alter the For Overt-Act ſeems to be oppoſed to ſomething 
Law in this Particular; what was Law before, is of a contrary Nature: Act is oppoſed properly 
Law now; it leaves the Overt-Acts as they were to Thought, Overt is properly oppoſed to ſecret. 
before; and it ſays not that an Overt- Act need And that Sort of Treaſon conſiſting in ſecret 
to be expreſs d, where it was not needful before. Thought and internal Purpoſe, cannot be known, 
Now if a Man be indicted for- compaſſing the tried, and judged of, without being diſcloſed and 
Death of a private Perſon, there ought to be manifeſted by ſome external open Act. Wuhere- 
lome Overt-Act to prove his Deſign; but if fore it is pertinent and reaſonable, in order to at- 
there be an Indictment for Murder, there needs taint a Man of ſuch Treaſon, that the Indictment 
no other Overt- Act to prove it, but the Mur- ſhould charge and ſet forth the Act, as well as the 
der it ſelf. Thought. And fo it hath been uſed to be done. 

L. C. J. But the Force of the Objection lies in Bur ſuch Order or Manner doth not ſeem ſo na- 
this, viz. To ſay a Man levied War, or adhered tural or neceſſary, in framing Indictments for other 
to the King's Enemies, is no good Indictment; Treaſons, where the Treaſon conſiſts in viſible or 
but it is neceſſary to alledge in what manner he diſcernible Facts; as, levying War, Sc. 
levied War, or adhered to the King's Enemies; Nevertheleſs, I think an Overt- Act ought to 
as that he appeared in ſuch a warlike manner, or be alledged in an Indictment of Treaſon for ad- 
did adhere to and aflitt the King's Enemies, by hering to the King's Enemies, giving them Aid 
Joining Forces with them, or otherwiſe aſſiſting and Comfort, And the Overt-Act, or Acts, in 
them, or confederating with them; that muſt be this Caſe, ought to be the particular Actions, 
ſpeciſied. But if you indict a Man generally for Means, or Manner by which the Aid and Comfort 
adhering to the King's Enemies, and not ſay how was given, | 
and in what manner he did adhere to them, that My Lord Czkedeclares his Opinion to this Pur- 
is not a good Indictment z therefore, if you par- poſe. His Words (which I read out of his Book 
ticularize what Enemies, and how and in what here) are theſe : The Compoſition and Connection of 
manner he adher'd to them, no Evidence can be the Words are to be obſerved, viz. | thereof be at- 
given of any other kind of Adherence, but that tainted by Overt- Deed.] This, ſays he, relates to 


which is fo ſpecified in the Indictment. the ſeveral and diſt init Treaſons, before expreſs'd, 
Mr. Sol. Gen. Then we muſt put all our Evi- and eſpecially to the compaſſing and imagining of the 
dence into the Indictment. Death of the King, &c. for that it is ſecret in the 


Mr. Phipps. So you muſt, as to the Overt· Acts. Heart, &c. Now the Articles of Treaſon, before 
Mr. Sol. Cen. That will be the ſame thing as to expreſs'd in the Statute of 25 Ed. III. are four. 
Put in all our Evidence, it we mult give Evidence 1, Compaſling, Sc. 2. Violating the Queen, Ce 


we 


Oe 


nz. 
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3. ing War, and 4. This of Adhering, Sc. 
( W is hardly poſſible to ſet forth any 
Overt- Act concerning the ſecond, otherwiſe than 
the Words of the Statute, that Article expreſſing 
ſo particular a Fact.) 

I do obſerve alſo, that theſe Words [ Being there- 
of attainted by Overt Fact] do, in this Statute, im- 
mediately follow this Article of Adhering, &c. 
And it would be a great Violence to conſtrue them 
to refer to the firſt Article only, and not to this 
laſt, to which they are thus connected, If they 
are to be reſtrained to a ſingle Article, it were 
more agreeable to the ſtrict Rules of Conſtruing, 
to refer them to this of Adhering only. 

L. C. J That which I inſiſt on is this, whe- 
ther the Indictment would be good, without ex- 
preſſing the ſpecial Overt- Act. If it be, then this 
is a Surpluſage, and we are not confin'd to it; 
but if it be not a good Indictment without ex- 
preſſing it, then we are confin'd to it. 

Mr. Phipps. I believe Mr. Sollicitor never ſaw 
an Indictment of this kind, without an Overt- 
Act laid in it. 

L. C. J. Can you prove the Facts laid in the 
Indictment? For certainly the Indictment, with- 
out mentioning particular Acts of Adherence, 
would not be good. 

Mr. Cowper. Yes, my Lord; and as to the 
Evidence before you, we would only offer this; 
whether in this Caſe, if the Indictment were laid 
generally, for adhering to the King's Enemies 
in one Place, and in another Place levying of 
War, and nothing more particular, it would be 
good : I doubt it would not. But when there is 
laid a particular Act of Adhering, we may give 
in Evidence Matter to ſtrengthen the direct Proof 
of that particular Act of Adhering to the King's 
Enemies, though that Matter be not ſpecially laid 
in the Indictment : For the Act goes only to this, 
that the Priſoner ſhall not be convicted, unleſs 
you prove againſt him the Overt- Acts ſpecially 
laid in the Indictment; but whether it ſhall not 
be heard, to make the other Overt- A& which is 
laid, the more probable? Now we have laid a 
ſpecial Overt- Act in the Indictment; and we have 
produced Evidence of it, and we would produce 
likewiſe collateral Evidence, to induce a firmer 
Belief of that ſpecial Overt-Act, by ſhewing you 
that he hath made it his Practice, during the 
War, to aid and aſſiſt the King's Enemies: But 
if the Jury do not find him guilty of the ſpecial 
Overt-Acts laid in the Indictment, they cannot 
find him guilty by the Proof of any other Overt 
Act not laid in the Indictment, But if we prove 
he has made this his Practice, in other Inſtances, 
during the War, whether that Proof ſhall not be 
received ? 

Mr. Phipps. My Lord, I deſire the Act may 
be read. It expreſly contradicts what Mr. Cowper 
ſays ; for it ſays, That no Evidence ſhall be gi- 
ven in the Overt- Act, that is not expreſly laid in 
the Indictment. [The AF was read. 

L. C. J. That is, you may give Evidence of 
an Overt- Act, that is not in the Indictment, if it 
conduce to prove one that is in it. And if con- 
ſulting to kill the King, or raiſe a Rebellion, is 
laid in the Indictment, you may give in Evidence 
an acting in Purſuance of a Conſult, that is an E- 
vidence that they to do it; though that 


doing of the Thing is, of it ſelf, another Overt- 
Act, but it tends to prove the Act laid in the In- 
dictment. | 5 


Mr, Phipps. The Overt-Act laid in this Indict- 
ment, is his cruiſing in the Clencariy; and this 
Overt-Act you would prove, is no Evidence of 
that, nor relates to it, but it is a diſtinct Overt- 
Act of it ſelf. 

L. C. J. Lou cannot give Evidence of a di- 
ſtint Act, that has no Relation to the Overt-Ack 
mentioned in the Indictment, though it ſhall con- 
duce to prove the ſame Species of TI'rcafon, 


Mr. Cowper. We would apply this Proof to 


the Overt-Act laid in the Indictment. 

L. C. J. Any thing that has a direct Tendency 
to it, you may prove. 

Mr. Cxoper. We have laid the Overt - Act, that 
he did voluntarily put himſelf on Board this Veſſel 
of the French King, the Loyal Clencarty, and did 
go to Sea in her, and cruiſe, with a Deſign to take 
the Ships of the King of England, and his Sub- 
jets. Now Part of the Overt-Act, is his Inten- 
tion, in the Act of Cruiſing; we do not charge 
him with taking one Ship; ſo that his Intention 
is a Member of the Overt-Act: and it muſt be 
proved, to make his Cruiſing criminal, that he 
deſign'd to take the Ships of the King of England. 
Now we think it a proper Intention, to ſhew. 
that during this War, before and after the Time 
of the Treaſon laid in the Indictment, he was a 
Cruiſer upon, and Taker of the King's Ships, 
and this fortities the direct Proof given of the In- 
tention, 

L. C. J. I cannot agree to that, becauſe you 
go not about to prove what he did in the Veſic! 
call'd the Loyal Clencarty; but that he had an 
Intention to commit Depredation on the King's 
Subjects: So he might, but in another Ship. 
Now, becauſe a Man has a Deſign to commit 
Depredation on the King's Subjects in one Ship, 
does that prove he had an Intention to do it in 
another ? 

Mr. Phipps. He was cruizing in the Clencar!y, 
that is the Overt-Act laid in the Indictment; and 
the Overt-Act you would produce, is his being 
in another Veſſel. 8 

L. C. J. Go on, and ſhew what he did in the 
Clencarty. You the Priſoner, will you aſk this 
Man any Queſtions ? 

Mr. Phipps. Crouch, you ſaid, that the Pri— 
ſoner did fay he could not deny but he was an 
Iriſhman ;,, how came you to talk about it ? 

R. Crouch. He ſaid, I cannot deny but I am 
an Iriſhman. 8 q 

L. C. J. Did he ſay he was an Jiſbman? W 
were de Words he aſed ? _— 

R. Crouch. He told the Lieutenant he was an 
Iriſhman. 

Mr. Phipps. What Diſcourſe was there ? How 
came he to ſay that? 

R. Crouch. I went by only, and ke 
Words ſpoken to the . we 

L. C. J. Did he ſpeak Englifp ? 

R. Crouch. Yes, my Lord. 

L.. J. If he ſpoke Engliſh, that is ſome Evi- 
dence he is an Engliſhman, though the contrary 
may be proved by him, ; 

T. . Vaughan. That would no more prove me an 
Engliſhman, than if an Engliſhman were in Hunte, 
and could ſpeak French,would prove him a French- 
man, becaule he could ſpeak French. 

L. C. J. You ſhall be heard by and by to ſay 
175 you — on your own Behalf. 

r. Phipps. Were the 
board the Clencery Þ re any nao on 


R. 
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Mr. Phipps. Mr. Faughan, will you afk him 
Queſtions your ſelf? 

Mr. Cowper. Call T. Noden. 

T. Vaughan. How did you know that there were 
no Frenchmen aboard? Did 1 addreſs my ſelf to 
you when I came aboard ? 

R. Crouch. No, Sir. 


J. Vaughan. Did I not addreſs my ſelf to the 


Captain when I came aboard ? How came I to 


tell you I was an Iriſhman ? 
R. Crouch. They were all Scotchmen, Engliſk- 
men, and Jriſbmen. 


Mr. Phipps. Mr. Vaughan, you need not take 


up the Time of the Court about that Matter. 

Mr. Cowper. You may go on. 

Mr. Sol. Gen. Did the Priſoner own that he 
acted by the French King's Commiſſion ? Did you 
know any thing of his having a French Com- 
miſſion ? 

R. Crouch. Yes, I heard he had one, but I 
did not ſee it; but I heard ſo by the Company. 
I. C. J. Were there any Frenchmen aboard? 

R. Crouch. No, not that I know of. They were 
Dutchmen, and Engliſhmen, and Scotchmen, and 
Iriſhmen. 

Mr. Cowper. Call T. Noden. (Who appeared 
and wf ſworn.) Do you give my Lord and the 
Jury an Account of taking the Veſſel, call'd the 
Two-aiid-twenty-Oar Barge ? 

T. Noden. Laſt Year, about June or July, to 
the beſt of my Remembrance, I belong'd to his 
Myeſty's Ship the Coventry, and we took the 
Twwo-and-twenty-Oar Barge. 

L. C. J. How many Dutchmen were aboard? 

T. Noden. I do not know of above one. 

L. C. J. Treby. What were the reſt? Were 
there any Frenchmen ? 

T. Neden. Yes, there were ſeveral Frenchmen 
aboard. I belong'd to the Coventry z and as we 
were ſailing by the Nore, and the Gunfleet, our 
Captain ſpy'd a ſmall Veſſel ſailing by the Sands, 
and he ſuppos'd her to be a French Privateer, and 
he fir'd a Gun to make them bring to, and they 
did not obey; and at laſt fir'd a Gun, Shot and 
all, and they would not come to. Then the Cap- 
tain order*d to man the Boat, and row after them: 
So the Barge, and Pinnace, and Long-boat were 
mann'd, and they came pretty near them. This 
Barge we took, was aground alſo; and they got 
her afloat, and ſhe run aground again: And as 
they were aground, moſt of them out of the Boat, 
our Long-boat ſtruck aground, and waded after 
them near half a League z and when we came to 
the Barge, there was this Captain Vaughan, and 
two or three and twenty more; and there was 
two Dutchmen, and, as I apprehended, ſome 
Frenchmen, There was in her a Blunderbuſs, and 
mall Aras, and a conſiderable Quantity of Hand- 
Granadocs. 

L. C. J. What Veſſel was you aboard? 

T. Noden. The Coventry. 

Mr. Sal. Gen. What Countryman did Captain 
Jauęban lay he was? | 

T. Noden. I did not hear any thing of it. Our 
Captain examin*d the Dutchmen what Countryman 
the Commander was, and he ſaid he was an [ri 
man; but I did not hear it my ſelf. When Cap- 
tain Vaughan was brought aboard the Coventry, I 
was put aboard the Prize we had taken. 

Mr. Cowper. Had you any Diſcourſe with Cap- 
tain Vaughan ? 


| 23 
T. Noden. No. . 
tC J. Did they endeavour to. take your 


ip | 8 
T. Noden. No, but endeavoured to get away 
from us. a Ry 

L C. J. What Guns or Ammunition had 


T. Noden. cannot tell particularly; there was 
ſome Canvaſs Bags, every Man had a Carteridge 
Bag, and there were ſome Hand- Granadoes. 

Mr. Whitaker. What Fire-Arms had they? 

T. Naden. I cannot ſay how many; but they 
had Muſkets, and Piſtols, and two Blunder- 
buſſes. 

Mr. Cowper. Did you underſtand whence this 
Ship, the Loyal Clencarty, came? 

T. Noden. The Dutchmen ſaid they came from 
Calais, As near as I can gueſs, we ſpy'd them 
about Eleven a Clock, and we weigh'd Anchor in 
the Afternoon, on Sabbath-day, and they took 
us to be a light Collier, and endeavour'd to 
board us, as the Dutchman ſaid; but when they 
knew what we were, they endeavour'd to eſcape 
from us. 

Mr. Cowper. Call Sam. Oldham. (I bo appeared 
and was ſworn.) Mr. Oldbam, was you aboard the 
Coventry, when ſhe took the Ship called the Clen- 
carty ? | 

Sam. Oldham. Yes, I was. 

Mr. Cowper. Pray give an Account what you 
obſerved of the Priſoner T. Faughan then? 

Sam. Oldham. We weigh'd our Anchor firſt at 
the Buoy and More; ſo we ſaw a Prize in the 
Morning ; the Captain faid it was a Prize, and 
we made Sail after him, and they ran on the Good- 
win Sauds: And the Captain ſeeing the Barge 
run aground, we fir'd at her to bring her to; 
we fir'd a ſecond, and ſhe would not come to, but 
ran aground again. When ſhe was aground, by 
the Captain's Order, we mann'd our Boats, and 
out we went after her, | | 

Mr. Cowper. Did you take her ? | 

Sam. Oldham. We went, and our Long-boat 
ran aground ; I was in the Long-boat, and we 
waded, I believe, a Mile and halt after her. 

L. C. J. What Frenchmen were aboard? 

Sam. Oldbam. I cannot juſtly ſay whether there 
were any. 

L. C. J. Were there any? 

Sam. Oldham. I think one or two. 

Mr. Cowper, Were there any Dunizriers or 
Walloons aboard? 

Sam. Oldham. There was a Dutchman, who they 
calPd a Fleming ; and I diſcours'd him. 

L. C. J. How many outlandiſh Men were there 
aboard ? Was there a Dozen, or how many ? 

Sam. Oldbam. I cannot ſay the Quantity. 

Mr. Cowper. Was there more than two or 
three? 

Sam. Oldham. Yes, more than two or three. 

L. C. J. What, Foreigners? 

Sam. Oldham, Yes. And there were two 
Engliſhmen. : 

Mr. Cowper. What did you obſerve of the Pri- 
ſoner at the Bar, at the taking of the Ship? 

Sam. Oldbam. I did not come aboard along 
with the Priſoner, but with his Man ; and his 
Man ſaid he was an Jriſpman, and that he was 
Commander of the Boat. 

Mr. Sol. Gen. What was their Deſign in that 
Ship Clencarty? 

Sam. Oldbam. I cannot tell that, KK 
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Mr. Cowper, Did they reſiſt, in their being againſt England I rake it, he may be termed an 


* 


lenz 3 E Enemy of the King of England, tho' his Prince 
1dham, 1 cünnot tell that; 1 ſaw no 


Sam. 

M. Cewper. You were in the Action; was there 
any Reſiſtance made? | 

Sam. Oldham. 1 ſaw no Reſiſtance they offered 
to run, they were aground once, and got off 
again, 28 

Mr. Phipps. You ſay there were Foreigners; 
what Countrymen did you believe thoſe Foreigners 
to be? Y N 

Sam. Oldham, 1 cannot juſtly ſay, I believe 
Dutchmen. Z 

L. C. J. How tnany Dutchmen were there? 

Sam. Oldham. I cannot ſay. 

Dr. Oldiſb. But you ſaid there were ſome two or 
three Frenchmen, and that they ſpoke French; do 
you underſtand French? 

Sam. Oldham, No, Sir. 

Dr. 01diſþ. Then how do you know they were 
Frenchmen, and ſpoke French?! 

Sam. Oldham. They ſaid they were; they did 
not ſpeak Engliſh; ſeveral of the Ship's Company 
ſaid they were French, 

L. C. J. If they were all Dutchmen, and appear 
in a hoſtile Manner againſt the King of England's 
Subjects, they are Enemies, tho* we are in League 
with Holland, and the reſt of the Seven Pro- 
vinces. 

Mr. Phipps. The Indictment runs, That the 
French King, quandam Naviculam wocat” The 
Loyal Clencarty, cum quamplurimis Subditis Gal- 
licis, Inimicis Dom. Regis nunc, ad numerum quiu- 
decim Perſonarum, replet' preparavit. 

L. C. J. Suppoſe it doth ? 

Mr. Phipps. lt is Subditis Gallicis, my Lord. 

L. C. J. They will be Subjects in that Matter, 
if they act under his Commiſſion : They are 
Enemies to the King of England, and they have 
made themſelves the French King's Subjects by 
that Act. g 

Mr. Phipps. It appears not that they are French- 
men, my Lord. 

L. C. J. If Dutchmen turn Rebels to the State, 
and take Pay of the French King, they are under 
the French King's Command, and ſo are his Sub- 
jects. Will you make them Pirates, when they 
act under the Commiſſion of a Sovereign Prince? 
They are then Subditi to him, and fo Inimici 
to us. 

Mr. Phipps. It does not take away their Alle- 
giance to their lawful Prince. They may go to 
the French King, and ſerve him; yet that does not 
transfer their Allegiance from their lawful Prince 
to the French King, and make them his Subjects. 
But however, to make them Subjects within this 
Indictment, they muſt be Gallici Subditi; ſo they 
muſt be Frenchmen as well as Subjects. 

L. C. J. Acting by Vertue of a Commiſſion 
from the French King, will excuſe them from be- 
ing Pirates, tho* not from being Traitors to their 
own State; but to all other Princes and States 
againſt whom they do any Acts of Hoſtility, they 
are Enemies : And their ſerving under the French 
King's Commiſſion, makes them his Subjects as to 
all others but their own Prince or State. And 
\ tho? they be not Frenchmen, yet they are Gallici 
Subditi; for it's the French Subjection that makes 
them to be Gallici Subditi. 

Mr. Phipps. Pray, my Lord, ſuppoſe a Subject 
of Spain ſhould go over to the French, and fight 


be in League with ours; but, with Submiſſion, 
he cannot pooperty be ſaid to be a Subject of the 
French King: For ſuppoſe an Indictment of Trea- 
ſon againſt a Foreigner, ſhould ſay, tbat he being 
a Subject, did commit Treaſon z, if it be proved he 
is not a Subject, with Submiſſion, he muſt be 
acquitted, 

Mr. Cowper, There is a local Allegiance while 
he is in the Country, or Fleets, or Armies of the 
French King. 

LC. J. Du tebmen may be Enemies, notwith- 
ſtanding their State is in Amity with us, if they 
act as Enemies. 

Mr. Cotoper. Call R. Bub. (Ile was ſworn.) 
Was you aboard the Coventry, when ſhe took 
the Clencarty ? 

R. Bub. Yes, Sir. 

Mr. Cowper. Give an Account what you know 
of the Priſoner, Tb. Vaughan, at the Taking of 
that Ship. | 

R. Bub. We came aboard the Coventry, and 
were at the Nore at Anchor; our Pennant was 
taken down to be mended. So in the Night Cap- 
tain Vaughan, with his TwWwe-and-twenty-Oar Barge, 
rounded us two or three times. In the Morning 
we weigh'd Anchor, and fell down, in order to go 
to the Downs z and we came up with them, and 
fir'd at Captain Vauglan, and he would not bring 
to. With that, our Captain order'd to have the 
Barge, and Pinnace, and Long-boat to be mann'd, 
to go after him. They follow'd him, and at laſt 
came up with him, and came up pretty near; but 
could not come ſo near with the Long: boat, but 
were fain to wade up to the Middle a Mile and 
a half, We hoiſted our Colours, in order to fight 
them, and bore down ſtill upon them, and they 
would not fight our Men: And we took them 
out; and when they came aboard, the Eng!i/hman 
that was a Pilot was to have his Freedom, to pilot 
them up the River. He confeſs'd to the Captain, 
that Captain Yayghan intended to burn the Ships 
in the Harbour: And the next Day after the Pi- 


lot had confeſſed it, Captain Vayghan himſelf con- 


feſſed it on the Deck, that he came over with that 
Deſign. | 

Mr. Cowper. Who did he confeſs it to? 

R. Bub. To the Boatſwain and Gunner, as he 
was on the Deck, on the Larboard- Side; that he 
came on purpoſe to burn the Shipping in the 
Harbour. 

L. C. J. Did he confeſs that himſef ? 

R. Bub. Yes, my Lord. 


L. C. J. Whereabout was this, at the Buoy in 
the Nore? | 


R. Bub. In the Downs, my Lord. 


burn'd? 


R. Bub. At Sheerneſs. 

Mr. Sol. Gen. He own'd hitmſelf to be an Iriſb- 
man, did he not? 

R. Bub. Yes. 


Mr. Cowper. And that he came from Calais? 
R. Bub. Yes. 


Mr. Cowper, Had you any Diſcourſe with him 
about a Commiſſion ? 

R. Bub. No. But our Lieutenant and Captain 
had, but it was not in my Hearing; I will not 
ſpeak further than I heard, and what I can juſtify. 


Mr. Sol. Gen, Will vou aſk hi eſtions? 
Mr, Phipps. No. ; DE LES EI: 


Mr. 


L. C. J. Where did the Ships lie that were to be F 
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Mr 5“. Cen Then call Mr. Jo. Crittenden, Mar- 
ſhalof Doer- Caſtle, (who was ſworn.) Mr, Criiten- 


, 


den, Pray what did you hear the Priſoner at the 


Bar confeſs of his Delign in coming to England ? 
Mr. pry — I did not hear him fay any 
thing of his Deſign. x | 54% 
Mr. Sol. Gen. What did he confeſs ? ket, 
Mr. Crittenden. He confeſs'd he was an Iriſhman. 
Mr. Whitaker. Upon what Occaſion did he con- 
feſs that? 7 FAA 

Mr. Crittenden, When I enter'd him into my 
Book, I aſk'd him what Countryman he was. 

Mr. Cowper., What are you? 

Mr. Crittenden. I am the Marſhal of Dover- 

le. 
wee Cowper, By what Name did he order you 
to enter him ? þ 

Mr. Crittenden. Thomas Vaughan, an Iriſhman. 

L. C. J. Upon what Account did you enter him? 

Mr. Crittenden. As a Priſoner, 

Mr. Cowper. Did he ſpeak any thing of a Com- 
miſſion ? 

Mr. Crittenden. I did not hear him ſay any 
thing of that, 

Mr. Phipps. Have you your Book here ? 

Mr. Crittenden. Yes, Sir. 

Dr.0/4iſþ. Was he not in Drink when he ſaid ſo? 

Mr. Crittenden. I believe he was not very ſober, 
indeed, 

Mr. Phipps. Did you ever after hear him ſay 
he was an Iriſhman ? 

Mr. Crittenden. The next Day he deny'd it. 

Mr. Cowper. When he had conſider'd the Dan- 
ger of it. 

Mr. Crittenden. The next Day he was examin'd 
by ſome of the Juſtices of the Peace. 

Mr. Sol Gen. Was you by when he was exa- 
mined by the Juſtices ? 

Mr. Crittenden. Yes, 

Mr. Sal. Gen. What did he then ſay ? 

Mr. Crittenden. Then he ſaid he was of Mar- 
tenico, 

Mr. Sol. Gen, Set up Mr. Bullock (who was 
feworn.) Mr. Bullock, Do you know the Priſoner 
at the Bar ? 

Mr. Bullock, Yes. 

Mr. Sol. Gen. Pray what have you heard him 


1 


ſay of his Deſign that he came into Eugland for? 


Mr. Bullock. He came to Dover about the 14th 
of July. 1695, as I remember : I went with ſe- 
veral others, who were brought by the Captain of 
the Covertry, and the Lieutenant, and ſome others: 
And when we came thither, he there owned him- 
felt an 1ri/&man; but when he went the next Day 
to be examin'd, he ſaid he was of Martenico, He 
told me he had that Barge from the Duke of Bul- 
loign, and came on the Coaſt, and was chaſed in- 
to the Flatts, where they took him. | 

I. C. J. Did you ever hear him ſay he had 
any Commiſſion from the French King? 

Mr. Bullock. I know nothing of that; it was 
late, and we did not examine him then; but the 
next Day, when he came to be examined, he 
faid he was of Martenico. | 

Mr. Sal. Gen. What did he ſay his Deſign was? 

Mr. Bullock, He ſaid, that ſeeing the Boat at 
Bulloign, he bought it of the Duke of Bulloign ; 
and the Duke aſk'd him what he would do with 
her? And he ſaid, he would fit her up, and go 
and rake a Ship at Sea, that is, upon our Coaſts. 

Mr, Phipps. We are in your Lordſhip's Judg- 
7 N we need give any Evidence; for 

0. V. 
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we thinle they have not proved their Indictment: 
For the 12 ſets forth, That the French 


King fited ant. the Loyal Clentany, of which 


Thomas Vaughan was Co r and that very 
many Frenchmen, aq we of the French King, were 
put on board. Now the firſt Witneſs ſwears, there 
were no Frenchmen ; and another ſwears there 
was one or two; another, that they were Foreign- 
ers 3 but does not believe they were Frenchmen. 
So there is no Proof of that Part of the Indict- 
ment; nor is there any Proof that he was Cap- 
tain of the Loyal Clencarty : So that none can ſay, 
it is the ſame Veſſel mention'd in the Indictment. 
Nor is any Act of Hoſtility proved; for all the 
Witneſſes ſay, that Yaugban never pretended to 
attack them, but run from them. So that all they 
depend on, to ſupport the Indictment, is to prove 
that he had a Deſign to burn the Ships at Sheer- 
neſs ; which will not ſerve their Turn; for the 
Words of the Indictment are, ad predandum ſu- 
per altum Mare. Now Sheerneſs is not ſuper altum 
Mare, but infra Corpus Camitatus; and then nor 
within the Indictment. 

Mr. Cowper. The Words Ships at Sbeerneſi, do 
not imply, that the Ships lay within the Town of 
Sheerneſs, but off of Sheerneſs, which is altum Mare. 

Mr. Phipps. Then it is not in your Indictment ; 
for that ſays, at Sheerneſs. 

Mr. Cowper. No, off of Sheerneſs. 

Mr. Sol. Gen. It is no Coatradiction, to ſay the 
Sea is within Part of a County. 

Mr. Phipps. The Indictment ſays at Sheerneſs. 

Mr. Sol. Gen. Off of Sheerneſ5 is the high Sea. 

Mr. Phipps. Sbeerneſi is not the Buoy in the More. 
Then you muſt prove he was Captain at this Time: 
For the Indictment ſays, Ad tunc fuit Capitaneus 
& Miles. 

L. C. J. One Overt-Act of adhering to the 
King's Enemies, is, that he put himſelf as a Sol- 
dier on board the Ship. 

Mr. Phipps. You will make one Part agree with 


another, That the French King did ſet out a Ship, 


and gave him a Commiſſion to be Captain of her. 

L. C. J. The Witneſſes have prov'd he acted 
as a Captain, | 

Mr. Phipps. He was taken; and ſure, if he was 
taken, he muſt have his Commiſſion with him. 

Mr. Sol. Gen. Examine the Marſhal, he took an 
Account of him: And by Direction of Mr.Yaughan 
himſelf, he enter'd him as Captain; and he en- 
ter'd ſeveral Men in the Ship as Frenchmen, by 
their own Direction. (Mr. Crittenden was call'd.) 
Mr. Crittenden have you got your Book in which 
you made the Entry ? | 

Mr. Crittenden. Yes, I have it. 

Mr. Sol. Gen. By whole Order did you enter 
them ? 

Mr. Crittenden. By the Direction of Captain 
Vaughan, the Priſoner at the Bar. | 

Mr. Cowper. How did you know he was a Cap- 
tain ? 

Mr. Crittenden. Becauſe he told me he was Cap- 
tain, and I enter'd him as ſuch in my Book. 

Mr. Sol. Gen. Captain of what? 

Mr. Crittenden. The Loyal Clencarty. 

7 _ Sol. Gen. Pray read your Eatry in your 
Book. 

Mr. Crittenden. Thomas Vaughan, Captain, Ii 
man, the 14th of July, 1695; oy of all the 
reſt of the Ship's Crew. 

Mr. J. Turton. Did you write theſe in tie Pre- 
ſence of Captain Vaughan ? | 

0 E. Mr. 
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Mr. Crittenden. Yes, in the ſame Room where 
he was. : 
Mr. Phipps. Did you write it by his Direction ? 
Mr. Crittenden. For his own Part, by his Di- 
rection; and for the reſt, by their Direction. 
I. C. J. Take all the Circumſtances together, 
it is great Evidence, conſidering what they were 
about, and what Veſſel they had. Mr. Crittenden, 
can you tell how many Frenchmen were there ? 
Mr. Crittenden. I will tell you preſently. (He 
counts them in bis Book.) There were thirteen. 
Mr. Sol. Gen. Did Captain Yaughan hear any 
of them bid you enter them as Frenchmen ? 
Mr. Crittenden. 1 cannot be poſitive in that, I 
ſuppoſe he did; he was in the ſame Rom. 
F. C. J. Do you expect Witneſſes from France, 
to teſtify where they were born and chriſten'd ? 
Mr. Phipps. One Witneſs ſays there was not 
one Frenchman there. 
L. C. J. Not to his Knowledge. 


Mr. Sal. Gen. What do you know of his having 


a French Commiſſion ? 
Mr. Bullock. I did not ſee it. ; 
Mr. Whitaker, Did he own his having any 
French Commiſſion ? 
Mr. Bullock. I cannot tell. 8 
Mr. J. Turton. He own'd himſelf a Captain. 


Mr. Phipps. He might be a Captain in another 


Ship, but not in this Ship; they ought to prove 
he was Captain at that Time, in that Ship, by 
the French King's Commiſſion. 

L. C. J. All the Witneſſes ſay he acted as a 
Captain at that Lime. : 

M. Cowper. He own'd himſelf the Captain of 
the Loyal Clencarty, 

Mr. Bar. Powis. What can be plainer, than 
that he own'd himſelf Captain ? . 
Dr. Oldiſh. This ſeems to me a very ſtrange 
Proof, to be built only upon the Sayings of theſe 
Perſons, that they were Frenchmen z and this to a 
Man who had no Authority to examine them, 
when it might have been eaſily prov'd in a regular 
Way, in Caſe they had been ſo; they might have 
been examined before a Magiſtrate, and thereby 
it would have appeared whether they were French 
or no. And twas abſolutely neceſſary in this Calc, 
becauſe of the Contrariety of the Witneſſes 3 for 
the firſt Witneſs ſaid, there were no*#rexnchmen 
aboard ; the next ſaid there were two Frenchmen 
and a Dutchman; and Crittenden ſaid, there were 
thirteen, Now how can theſe be reconciled, un- 
leſs there had been a legal Examination of the Par- 
ties? But the Thing we would chiefly go on 1s 
this ; 1 think they have fail'd in the Foundation 
of the Treaſon ; that is, to prove the Priſoner a 
Subject of this Crown ; neither is there the leaſt 
Colour of Proof thereof, At Night he came to 
Mr. Crittenden, and is in Drink; there he ſays he 
1s an Iriſhman : The next Morning, when he is ex- 
amin'd before the Juſtices, then he comes in a kind 
of Judgment, and then ſuch a Confeſſion would 
be of Moment ; but then he confeſſes himſelf to 
be a Frenchman of Martenico. Now, my Lord, 
what Credit is to be given to theſe Confeſſions ; 
when before the Marſhal he ſhall ſay, I am an 
Iriſhman, and the next Day, when he is on Ex- 
amination, he declares himſelf a Frenchman; in 
one Confeſſion he is in Drink, in the other ſober? 
Now, my Lord, I ſay, what Proof is here? Here 
then the Foundation of the Treaſon fails : For the 
Indictment 1s, That be being a Subject of the King of 
England, levies Mur. Now, my Lord, if this 


Quality be not proved, all the reſt of the Indict- 
ment falls ro the Ground : For it is impoſlible for 
him to commit Treaſon, where he is not a Sub- 
ject ; becauſe there can be no Violation of Allegi- 
ance. So that if he be a Frenchman, as he decla- 
red before the Juſtices, he cannot be guilty of 
Treaſon. So that here they have fail'd in the Foun- 
dation of all; that is, to prove him a Subject of 
England. And becauſe they affirm him to be ſo, 
it hes on thoſe that affirm it, to prove it, But, 
perhaps, now they will ſay, that theſe little Confeſ- 
ſions of his will throw the Burden of Proof on him; 
By no Means; when here is a ſtronger Preſump- 
tion on the other Side, a meer extrajudicial Saying 
to Seamen, that he is an Liſbman, cannot ballance 
his Confeſſion examined before the Juſtices, where- 


in he ſays he is a Frenchman; and ſo can never 


throw the Burden of Proof on him, Therefore 
it lies on them that aſſert this to prove it, But, 
my Lord, tho? it doth not lie on him, yet we will 
prove him to be a Frenchman, and born at Marte- 
nico, by thoſe that were at the Chriſtening of him, 
and have known him from Time to Time ever 
ſince, And becauſe they ſay, he can ſpeak 

Engliſh, if you pleaſe to examine him, you ſhall 

hear him ſpeak natural French; ſo that that can- 

not prove him to be a natural 1ri/bhman. 

Mr, Phipps. Such a Saying of a Foreigner will 
be of no great Weight z becauſe, if a Man go into 
a foreign Country, he may ſay he is that Country- 
man to get the more Favour. 

L. C. J. What, to hang himſelf? 

Mr. Phipps. No, my Lord, a Man that comes 
into a ſtrange Country, may very well think he 
ſhall find better Uſage, by pretending to be of 
that Country, than by owning himſelf to be a 
Foreigner, But we will prove Vaughan to be a 
Frenchman. Call Robert French. (Then Robert 
French was ſcoorn.) Mr. French, Pray give the 
Court and Jury an Account, whether you know 
Mr. Vaughan, the Priſoner at the Bar, and how 
long you have known him, and what Country- 
man you take him to be, and the Reaſon why, 

Rob. French, I have known him this fourteen 
Years. 

Mr, Phipps. Where did you ſee him then? 
Rob. French, I ſaw him in Saint Chriſtopbers. 
Mr. Phipps. Pray give an Account how you 

came to know him, 

Rob. French, About ſixteen Years ago I was at 
Mount-Surat, and I came to St. Chriſtopbers, and 
there I chanc'd to come into Engliſh Ground, a- 
mong the Factors; and ſo they brougat me to the 
French Ground; and coming there, 1 was in Com- 
pany with ſeveral others that Night, and it hap- 
pened I was told there was one Mr. Vaughan there; 
and I coming acquainted with him, he ſhew'd me 
this Youth (he was a Youth then :) He told me 
he was his Son, and recommended him to me, be- 
cauſe he look*d on me to be a Man in Truſt and 
Bulineſs, 

Mr. Phipps. From that Time what has he been 
reputed ? | 

Rob. French. A Sea-faring Man. 

Mr. Phipps. But what Countryman ? 

Rob. French, To be born in Martenico. 

Mr. Phipps. In whoſe Dominions is that? 

Rob. French. In the French King's Dominion. 

Mr. J. Turton, What Occaſion had you to diſ- 
courſe of the Place of his Birth ? 


Rob. French. Becauſe his Father was look'd 
upon to be a Frenchman, 


Mr. 
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Mr. J. Turion. His Father was a Frenchman ? 

Rob. French. Yes, my Lord, and lived at Mar- 

tenico. 8 | 

Mr. Cowper. How old might he be at that Time? 
Rob. French. About Fifteen or Sixteen, 
Mr. Cowper. How came you to be talking of his 

Birth, and with whom ? | 

Rob. French. One that was talking with me, 


told me, his Name was Vaughan, and that he was 


born there. 

Mr. Cowper. What introduc'd this Diſcourſe ? 
How came he to tell you this, that he was born 
in that Place? | 

Rob. French. His Father told me fo. 

Mr. Cowper. You were talking of one Vaughan 
of his Name : How many were in Company when 
there was this Talk? 

Rob. French. There were many of them. 

Mr. Cowper. Name them. | 5 

Rob. French. It is ſo long ago I cannot remem- 
ber them. | | 

Mr. Cowper. Name as many as youcan of them, 
as many as you do remember, 

Rob. French. One Mr. Bodiken, a Factor. 

Mr. Cowper. Who elſe? 

Rob. French. Several others, 

Mr. Cowper. You named one Vangban before. 

Rob. French. Yes, I did. 

Mr. Cowper. But you had forgot him now. 

Rob. French. No, there was one Vaughan, 

L. C. J. Were there any more? 

Rob. French. Yes, there was ; I remember the 
Company that went along with me. | 

L. C. J. Who were they? 

Rob. French. There were ſeveral Paſſengers that 
went over with me. 

L. C. J. How came you to talk of this Man's 
Nativity? 

Rob. French. Becauſe his Father ſaid, he had not 
been out of the Iſland in twenty Years; (At which 
the People laugb'd.) 

Mr. Cooper. What Place was this Diſcourſe 
in? 

Rob. French. At St. Chriſtophers. 

Mr. Cowper. How did his Father's ſaying, he 
had not been out of that Iſland in twenty Years, 
prove his Son was born there? | 

Rob. French. Becauſe he recommended him to 
me as a Sea faring Man. 

Mr. Cowper, What is that a Reaſon of? What 
is that to his being born at A Martenico? 

Mr. J. Turton. What Countryman are you? 

Rob. French. I am an Iriſhman born. 

I. C. J. His Father acknowledg'd himſelf to 
be an Iriſhman born; Did he not? 

Rob. French. No, my Lord, he did not ſay where 
he was born: I do not know. 

Mr. J. Turton, Have you continu'd any Ac- 
quaintance with Mr, Yaughan. ſince? How long 
did you ſtay at St. Chriſtophers ? 

Rob. French. I ſtay'd but fourand twenty Hours, 
to take in Water. x 

L. C. J. How long was it after this, before you 
faw this Gentleman, Captain Vaughan? 

Leb. French, I never ſaw him ſince, till I ſaw him 
in London, (Then the People laugb d.) 

IL. C. J. Pray Gentlemen have Patience. How 
do you know now that this is the ſame Man, that 
you ſaw fourteen Years ago? For there muſt be a 
great Alteration in a Man in fourteen Years Time, 
from what was at that Time, being but fifteen 
Yezrs of Age. 

Vor. V. 


21 
N French. I believe in my Conſcience this is 
an. | 

L. C. J. Can you take it upon ybur Oath he i 
3 

Mr. Bar. Powis. In what Language had you the 
* ws | AS: | 

L. C. J. How long were you in Company with 
him and his Father?” | 7 r 

= _ I e or ſix Hours. 
Mr. Bar. Powis. In what Language was this Diſ- 
courſe with his Father? 25 

Rob. French. M Lord, he ke D. a Sort 
of broken Engliſh, "ov To 1 f 

L. C. J. Where do you live your ſelf? 

Rob. French. I live in Ireland. 

L. C. J. How long have you lived there? 

Rob. French. Nine or Ten Years. 

L. C. J. Whereabout in Ireland? 

Rob. French. In Connaught, . 

L. C. J. Nine or Ten Years? 

Rob. French. Yes, my Lord. | 

Dr. Littleton. Did not Captain Vaugban, nor his 
Father ſpeak 1ri/þ to you in that ſix Hours? 

Rob. French. No, my Lord. 

Mr. Juſtice Turton, How long have you been in 
England? 

Rob. French, Not above two Months. 

Mr, Juſtice Turton. Did you hear of Captain 
Vaughan being to be try'd? 

Rob. French. No, my Lord. 

Mr. Juſtice Turton. How did he come to hear of 
you then ? 

Re). French. J heard he was in Town. 

L. C. J. It is a ſtrange Thing; you have a moſt 
admirable Memory, and Captain Vaughan has as 
good a Memory as you; that you ſhould never have 
any Intercourſe for fourteen Years, and yet ſhould 
remember one another after ſo long a Time. It is a 
wonderful Thing too, that when he could not 
know you were in Town, yet he ſhould call you a 
Witneſs on his Behalf; ſure he muſt have the 
Spirit of Prophecy. 

Rob. French. He did not ſend to me at all. 

L. C. J. How did you come to be here then? 

Rob. Frencb. Iwill tell you. It was my Cuſtom 
always to go and ſee Priſoners; and I heard there 
were Priſoners in Newgate; ſo I went to Newgate, 
and I met with one Dwall; and I aſk'd him of 
another Gentleman that was there; and I went 
to the other Side by Chance, and I met with Cap- 
tain Vaughan, 

L. C. J. What was thy Deſign? Why didſt thou 
viſit Newgate? 

Rob. French, Becauſe it was my Cuſtom, becauſe 
it was an Act of Charity. . 

L. C. J. Did you go to Newgate out of Charity? 

Rob. French. I went to ſee my Friend, and carri- 
ed a Letter to him. I went out of Charity. 

Mr. Phipps. You were inthe We/t- Indies, upon the 
French Ground; don't they ſpeak Engliſh on the 
FrenchGround,and French on the Engliſb Ground? 

Rob. French. Yes. | 

Mr. Cowper. So they do here. Did you ever 
ſee Captain Vaughan before that Time ? 

Rob. French. No. 

Mr. Whitaker. Did you viſit lately any other 
Priſoners in Newgate, beſides Captain Faugban? 

Rob. French. Yes. 

Mr. Whitaker. Give their Names, 

Rob. French. Ihave viſited Mr. Noland, and ano- 
ther Gentleman that is with him; and I went into 
the Houſe and drank _ him there. 5 
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Rob. French. I do not temember his Name at 
preſent z but he is a Companion of Mr. Noland's. 
Mr. Whitaker. Do you know him if you ſee 
him ? 

Rob. French. I, I would. ; 

L. C. J. Treby. How long have you been in 
England? 

Rob. French. But two Months. ; ö 

L. C. J. Treby. Have you uſually viſited Pri- 
ſoners in former Years ? 

Rob. French. My Lord, where ever have been, 
it was my Cuſtom to do ſo. 

L. C. J. Treby. But how doth it conſiſt, that 
you, who are an Iriſpman, ſhould come hither to 
viſit Priſoners in Newgate ? 

Rob. French. I can prove under my Lord-Mayor 
of Dublin's Hand, that I came here upon Buſineſs ; 


and I went to the Priſon to viſit the Priſoners for 
- Charity-ſake, and did beſtow it according as I was 


able. 

L. C. J. You had beſt ſtay there, and not go 
away z for we may have Occaſion to aſk you ſome 
Queſtions, : 

Mr. Comer. Do you not uſe, out of Charity, to 
be Evidence for them ? 

Rob. French. No, never before in my Life. 

Mr. Whitaker. What other Priſons have you v1- 
ſited, beſides Newgate ? 

Rob. French. I did viſit none. 

L. C. J. Treby. Had you no Charity for other 
Priſons? 

Mr. Bar. Powis When you ſo viſit Priſons, on 
what Account is it? Is it to give ghoſtly Advice? 

Rob. French. Upon a charitable Account, my 
Lord, 

L. C. J. Ghoſtly Advice and Charity. 

Mr. Phipps. Where is Mr. Lefleur ? (He did not 
afpear.) Call Mr. Gold, (who appear'd.) 

Cl, of Arr. That Man is attainted, but pardon- 
ed 


Mr. Phipps. Mr. Gold, how long have you 
known Captain Vaughan ? 

Mr. Gold. I never knew Mr. Vaughan, before I 
ſaw him in the Mar/halſea. 

Mr. Phipps. Is Monſieur Lefleur here? Is Mr. 
Deberty here? (Mr. Deherty appeared and was 
ſworn.) 

Mr. Phipps. Do you know Mr. Vaughan, the 
Priſoner at the Bar? 

Mr. Deberty. Yes. 

Mr. Phipps. How long have you known him ? 

Mr. Deberty. Five Years. 

Mr. Phipps. What has he been reputed all along, 
ſince you have known him? 

Mr. Deberty. A Frenchman. 

Mr. Phipps. Did you know him in France? 

Mr. Deberty. Yes, and he was reputed a French- 
man there. : 

Mr. Juſtice Turion. What Occaſion had you 
to enquire into that, the Place of his Nativity ? 

Mr. Deberty. I did not enquire at all; but one 

that was his Servant, was my Comrade a great 
while. 
Mr. Phipps. Now we will prove where he was 
chriſtened, by one that was as his Chriſtening. 
Mr. Daſeine. (He appear'd and ſtood up, being 
ſeworn, and ſpoke in French to the Court, pretending 
be could not ſpeak Engliſh.) 

L. C. J. If he cannot ſpeak Engliſh, there muſt 
be an Interpreter, 


18 162, The Trial of Capt. Thomas Vaughan, 8 Will. Itt, 
© Mr. Whitaker, Whatis that other Gentleman's 


Name? 


Mr. Sol. Gen. They muſt find an Interpreter, he 
is their Witneſs; 


Then a Perſon in Court ſtood up, and told the Court 
he could ſpeak Engliſh as well as bez that be bad 
been a Bailifs Follower for ſeveral Years, 


L. C. J. You can ſpeak Exgliſb, can you not? 

Mr. Daſcine. I will ſpeak as well as I can. 

King's Meſſenger. I am a Meſſenger to the King, 
Do you know me ? 

Mr. Daſcine. Yes. 

L. C. J. Prithee ſpeak Engliſh, 

Mr. Daſcine. As well as I can, my Lord, I will 
ſpeak. 5 
Mr. Phipps. Are you ſworn? 

Mr. Daſcine. Yes, my Lord. 

Mr. Phipps. Do you know Captain Vaughan ? 

Mr. Daſcine. In 1669, I was in St. Chriſtophers; 
I went from Roan, and from thence I went with 
Fats and Cloth to Crebeck, and had a Letter to one 
Thomas Williams, a Factor in Martenico, And af- 
ter I had done, as I was coming away, Mr. //i/{;- 
ams deſired me to go to a Chriſtening, a Mile and 
half from Port-Royal. He told me, there was one 
Mr. Yaughan had a Plantation there, and deſired 
him to be Godfather, And about two Days after, 
I went from Port- Royal to $t.Chriſtophers again, and 
I came to Roan again in a Ship called &. Joſeph. 
So in 1677, I went to St. Chriſtophers again, and 
from thence to Martenico, to Mr. Williams; I aſked 
him, what is become of that young Man we were 


at the Chriſtening ? and ſo he ſhewed me him that 


is here (pointing to the Priſoner.) 

L. C. J. That was in 1677? 

Mr. Daſcine. In 1677. So I came from Port- 
Royal; I went to St. Chriſtophers, and ſo took Sail, 
and came to France again. And 13 Years ago I 
went to St. Chriſtophers again, and to Mourtſerat, 
and Martenico; and ſo when I was at Martenico, 
and aſked Mr. Williams of this young Man, that I 
was at his Chriſtening, and he ſaid, he is at ſuch. 
an Houſe, and I ſaw him there, 

L. C. J. Thirteen Years ago. 

Mr.Daſcine. And we went and drank Punch to- 
gether, and I came back for Roan. 

L. C. J. When did you ſee him ſince that? 

Mr. Daſcine. Never till I ſaw him here a Pri- 
ſonex. 

L. C. J. How do you know he is the Man ? 

Mr. Daſcine. He hw a Bruiſe in his Side, 

Mr. Phipps. What was the Gentleman's Name, 
at the Chriſtening of whoſe Child you were ? 

Mr. Daſcine. Thomas Vaughan. 

Mr. Phipps. What was the Child's Name ? 

Mr. Daſcine. Thomas Vaughan. © 

Mr. Phipps. When you went the next Time to 
Martenico, did Mr. Williams, you ſpeak of, that 
was the Godfather, preſent this Perſon, Captain 
Vaughan, to you, as the Man who was then chr. 
ſtened ? | 

Mr. Daſcine. Yes, the next Time. 

Mr. Phipps. Now is Captain Vaug ban, that ſtands | 
at the Bar, that very Gentleman? 

Mr. Daſcine. J am ſure it is he 

L. C. J. You ſay this Meeting was about 1669 ? 

Mr. Daſcine. Yes. 

Mr. Sol. Gen. Pray what was the Reaſon you were 
ſo inquiſitive to know what became of that Perſon 
that was chriſtened when you was there? 


Mr. Daſcine. Becauſe I being at the Chriſtening, 


Laſk'd him how the Child did? 
L. C. ]. 
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- L. c. ]. How came you to take ſuch extraor- 
— Creation of that Child? Was he ſuch 
a remarkable Child ? 

Dr. Newton. Where were you born ? 

Mr. Daſcine. In France. 

Mr. Whitake#. What are you? 

Mr. Daſcine. 'A Barber by Trade. 

L. C. J. What Employment have you? 

Mr. Daſcine. An Officer in the Marſhal's Court 

etimes. 
on Juſtice Turton. What was this Man's Fa- 
ther, what Sort — 2— was he? 
cine, At an. 

— W aks What was his Father's Name? 

Mr. Daſcine. Thomas Vaughan. 55 

Mr. Juſtice Turton. Was his Father living when 
you was there the ſecond Time ? 

Mr. Daſcine. The laſt Time I was there I did 
not ſee his Father, but I ſaw his Father the ſecond 

e. 

* Juſtice Turton. But you ſaw Mr. Williams, 
his Godfather. 

Mr. Daſcine. Yes. 


Mr. Phipps. Call Simon Danneaun. 
To Va: ghan My Land, he is ſick, and not 


able to come out of his Bed. 
Mr. Phipts. Call Francis Harvey. (Who was 


it ſworn.) 


Mr. Phipps. Do you know Captain Vaughan ? 

Francis Harvey. Sir, in the Year 1693, I was 
in France, with one Captain Bontee, who was ta- 
ken Priſoner in Auguſt the ſame Lear; and my 
Captain he had the Liberty to go up to Paris 
with a Guard, for his Pleaſure, and to learn the 
Speech. And, as it happened, we came to lodge 
in a Street, called Dolphin Street, at the Sign of the 
Crown ; and there was ſome Gentlemen that were 
there to learn the Speech, that were my Country- 
men; and there was a young Man there, and 
he was acquainted over the Way, where this Gen- 
tleman, Captain Vaughan, lodged ; he lodged at 
his Aunt's, that fold Silks; her Name was 
Madam Wetton ; I faw this Gentleman there; I 
am ſure it is he; and with that I came acquainted 
with him, as well as the reſt. 

Mr. Phipps. What was he reputed there ? 

Fr. Harvey. A Captain of a Ship. 

Mr. Phipps. What did he go for there? A 
Frenchman, or an Engliſhman, or an Iriſhman ? 

Fr. Harvey. He went for a Frenchman, as I 
heard z one Time his Aunt, ſhe ſaid, that he was 


born in the Weſt-Indies, at Martenico, and that he 


was her Siſter's Son, that lived in Martenico. 
Mr. Sol. Gen. You ſay he was a Captain of a 


Ship ; what Ship? 


Fr. Harvey, That I cannot tell, 

Mr. Sol. Gen. When was that? 

Fr. Harvey, In 1693. 

Mr, Phipps. Is Mr. Lefleur here ? 

Cl. of Arr. He is a Priſoner in the Savoy; he 
was taken in the ſame Ship with Mr. Yaughan. 

Mr. Phipps. It is reaſonable he ſhould have 
been here, to give an Account of the Priſoner, 

L. C. J. Then they ſhould have taken care to 
have had him here, Have you any more Wit- 
neſſes? 

Mr. Sol. Gen. I think we have given ſufficient 
Evidence that he is an Iriſbman: But now we 
ſhall ſnew you, that all your Witneſſes have given 
a very extravagant Evidence to prove that he 
is a Frenchman. All he hoped for was, that the 
Proſecutors for the King could not be able to 


Mr. Whitaker has not ſworn you yet, 1 hope 


bog an Jriſhman z he believed there were 
t three Men could prove him ſo; that was Da- 
vid Creagh and two more; and ſo he writes to 
David Creagh, and tells him, That bis Life was in 
bis Power, and be hoped be and the other tzwo would 
not diſcover it. This David Creagh was his Neigh- 
bour in Ireland; we will call Kim to prove that 
Capt. Vaughan was born at Galloway in Ireland. 
Mr. Whittaker, And here is his Letter under 
his Hand. Bring David Creagb. (Who was 


J 
Mr. Cowper. I deſire, before he give his Evi- 
dence, he may look upon thoſe that have given 
Evidence about the Priſoner, one by one. (Then 
be look d upon Robert French.) MF. Creagh, do 
you know him. 
Dav. Creagh. No. (Then be looked upon the reſt.) 
Mr. Cowper. Have you had any of theſe Men 
come to you on a Meſſage ? 
D. Creagh. No, Sir. 
Mr. Sal. Cen. Do you know Thomas Vaughan, 
the Priſoner at the Bar ? | 
D. Creagh. Yes, I do. 
Mr. Sol. Gen. How long have you known him? 
D. Creagh. About two Years, 
Mr. Sol. Gen. Was that your firſt Acquaintance 
with him ? 
D. Creagh. Yes. 
Mr. Sol. Gen. What Place was he born at, as 
you have heard ? | 
D. Creagh. At Galloway in Ireland. 
Mr. Sol. Gen. From whom did you hear it? 
D. Creagh. From all Perſons that I have heard 
ſpeak of him. 
Mr. Sol. Gen. Did he ever own to you that he 
was born there? = 
D. Creagb. Yes, oftentimes in my Company. 
Mr. Sol. Gen. Did you ever receive a Letter 
from him about your giving Evidence in this 
Matter? 
D. Creagh. Yes, Sir. 
Mr. Sol. Gen. Do you know this Letter? (hich 
was ſhewn bim.) 
D. Creagb. Yes, Sir. | 
Mr. Sol. Gen. Do you know his Hand? 
D. Creagh. Yes, I partly know it. 
Mr. Mbitater. Did you ever ſee him write? 
$ D. Creagb. This is the Letter I received from 
im. 
L. C. J. Read it. Do you think it is his Hand? 
D. Creagh. I cannot ſwear it; but I believe it 
is his Hand. 
Mr. Phipps. Have you ſeen him write ? 
D. Creagh. I have ſeen him write ſeveral Times. 
I. C. J. Do you believe it is his Hand? 
D. Creagh. Yes, my Lord, but I cannot 
ſwear it. 
i Then the Letter was read.] 


To Mr. David Creagh, in Newgate, Theſe. 


Mr. Creagh, 
Have ſome Aſſurance that Mr. Whitaker has 
no Witneſs to prove me a Subject of England, 
but you, and two more, which 1 am glad of with all 
my Heart: I hope I may have none again me that 
wiſh me worſe than you and Capt. Etherington. If 
u 
will not appear againſt me. I declare, if I Tad 


more than my Life, I would lay it in your Hand. 


J am like to be ſent to Newgate this Day, and it 
is lite you and ſome more will be ſent bere, that we 
_y 


| 
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may not talk together. The Dutch Dogs took from 
me Eleven bundred Dollars in Money, which certainly 
troubles me more than the Thoughts of Death, which I 
value not a Straw ; but I in four or five Days 
10 be ſupplied. 1 fear they will keep me cloſe. I 
have all the Liberty imaginable here to write, and my 
Friends ſuffered to ſee me. I can ſay nothing that 
is comfortable, but that I am very well in Health, 
and nothing concerned, if my Money come in time. 

Friday Morning. T. Vaughan. 

Mr. Phipps. Is that Letter proved ? That 1s 
not to the Purpoſez nor of any Weight, con- 
ſidering who proves it. 

L. C. J. No, that none could prove him a 
Subject, but he and two more? 2 

Mr. Sol. Gen. We will produce only one Wit- 
neſs more. Call Mr. Jo. Rivet. The Court being 
informed by ſome Gentlemen then on the Bench, 
that there was a Gentleman then in Court, one 
Mr. Rivet, who being of Galloway, could proba- 
bly give ſome Account of the Priſoner z he was 
immediately called, and required to depoſe what 
he knew. 

F. Rivet. My Lord, I am ſorry I am called, 
where Life is concerned, when I came hither only 
out of Curiolity z but the Service I owe to this 
Government, obliges me to ſpeak what I know, 
now I am called to it. (Then he was ſworn.) 

Mr. Sol. Gen. Do you know the Priſoner at 
the Bar? What Countryman is he ? 

Jo. Rivet, I have known him a great many 
Years z we were Children together in the ſame 
Town; we liv'd in Galloway in Ireland. I knew 
his Father, and Mother, and Brothers, and Si- 
ſters; and I remember him a Child, as long as I 
can remember any thing, I cannot determine to 
a certain Number of Years z and I remember him 
not only a School-boy, but alſo an Apprentice to 
one Mr. Coleman. And I wonder very much at 
what Mr. French ſays, for by the Name and Place 
of his Birth, he muſt have ſworn what he knows 
to be otherwiſe; for the Frenches are a Family in 
| Galloway ; his Father was an honeſt Gentleman, 
and went over into Jreland in the Rebellion, in 
1641. and he there married a Woman, a Native 
of Galloway, and had ſeveral Children, one of 
which, in the latter End of King Charles's Reign, 
turned Papiſt, and I believe the Grief for it 
haſten'd his Father's Death. I own Part of the 
Evidence may be true, about his being in the 
Weſt-Indies ; but his Mother, I believe, was ne- 
ver out of Treland in her Life. 

Dr. Oldiſb. What was his Father's Name? 

Jo. Rivet, Jobn. 

L. C. J. Lou ſay, you knew this very Gen- 
cleman an Apprentice to one Tho. Coleman at Gal- 
loway, | 
> Foe. Rivet. I did ſo, my Lord. 

L. C. J. How long is it ſince you ſaw him? 

Jo. Rivet, I cannot be poſitive, I think at the 
Reduction of Galloway in 1691. I cannot ſay 
whether at or after z but I ſaw him about that 
Time, and knew him, and have known him 
from a Child; I knew him a School-boy, and 
knew his Brothers. 

Mr. Juſtice Turton. What Year did you know 
him firtt ? 

Jo. Rivet. I dare not be poſitive ; I remember 
him particularly well, 

I. C. J. Are you ſure this is the Man? 


Jo. Rivet, I know him as well as any Face 1 
ever ſaw, I came accidentally into Court out 
of Curioſity ; and one that knew me, that wag 
of Galloway, gave Account to the King's Counſel, 
and fo I am called to give Evidence. 

L. C. J. Do you know this Robert French? 

Jo. Rivet, I cannot ſay I know him, for 1 ſee 
him but in the Dark; if I ſaw him in a better 
Light, it may be I may. (Then Robert French 
was ſet up for Mr. Rivet 10 ſee him.) I think I 
recolle& the Face, I am not certain. 

L. C. J. Do you know this Gentleman? 

Rob. French. No, my Lord. 

L. C. J. Where did you live? 

Rob. French. In Connaught. 5 

L. C. J. Did you know Jobn Vaughan of G 
loway ? 

Rob. French. I have heard of him, my Lord. 

Mr. Baron Potis. What Trade was the Pri- 
ſoner's Father ? 

Jo. Rivet. He had the Market ſeveral Years ; 
he lived very well, and kept a Publick Houſe in 
the Town. 

Mr. Phipps. Did you know any other Tho, 
Vaughan but this ? 

Rob. French. No, not in Galloway. 

Jo. Rivet. This may be a Confirmation of what 
I ſay ; if it be the ſame Gentleman, his Hair is 
reddiſh, 

L. C. J. Pull off his Peruke. (7/þ:ch was done.) 

T. Vaughan. My Hair is not red, 

L. C. J. How are his Eye-brows ? 

T. Vaughan, A dark brown, my Lord, the 
ſame as my Wig. 

Mr. Baron Potis. Let Some-body look on it 
more particularly. (Then an Officer took a Candle, 
and look*d on his Head, but it vas ſhaved fo cloſe, the 
Colour could not be diſcerned.) 

Mr. Phipps. We can give an Anſwer to this, 
my Lord; we ſhall prove that there was one 
John Vaughan at Galloway, and he had a Son T- 
mas, that died ten Years ago. As for Mr. Rivet, 
he is a mere Stranger to us, we know nothing of 
him; and, by what I can perceive, he comes in 
as a Volunteer, not ſubpœna'd by either Side. 
And for Mr. Creagh, we ſhall ſhew he is not to 
be credited in any thing ; for we ſhall prove him 
guilty of Felony, and that he ſwore, that if his 
Brother would not ſupply him with Money, he 
would ſwear Treaſon againſt him, and ſhop him 
in Newgate, and that he ſhould not come out till 
he came upon a Sledge; and if fo, there is No- 
body ſurely can believe he will ſtick at Perjury or 
Forgery, or any thing elſe which may be for his 
Advantage, Call Mr. Chriſtopher Creagb. (Who 
was ſworn, ) | 

Mr. Phipps. Pray do you know David Creagh 

C. Creagb. Yes. 

Mr. Phipps. Is he any Relation to you ? 

C. Creagh, Yes, he is my Brother. 

Mr. Phipps. Give the Court and the Jury an 
Account what you know of your Brother, 

C. Creagh, It is an unnatural Thing to come on 
this Occaſion, and I am ſorry I am called upon 
this Account, 

D. Creagh. Speak what you have to ſay ? 

Mr. Phipps. What do you know of your Bro- 
ther, whether you have not found him guilty of 
ſtealing any thing? | 

C. Creagb. My Lord, I am upon my Oath, 1 
have known ſomething of it, lie has ſtolen ſome 
Gold from me, 


Le 


L. C. J. You pretend to be ſo very nice ; you 
are to —— to what you know of his Reputa- 
tion in general, and of his Way of Living. 

C. Creagb. His Reputation has been but very 
gender, I am very ſorry for it; ſeveral in the 
Court can give Account of it, as well as I. He 
ſerved a Relation of his in Newcaſtle ; he ſerved 
there ſome Time, and came to Town, and came 
to me, and depended upon me, and I ſubſiſted 
him; and he took an Opportunity one Day, when 
I and my Wife were gone abroad, and No-. body 
at home but the Maid, and went up Stairs, 
where my Wife's Room is, and there being a 
Saſh-window, he opens it, and took out of my 
Wife's Cloſet ſeveral Pieces of Gold. 

I. C. J. How did you know that he did it? 

C. Creagb. I found it out afterwards 3 he was 
my Brother, and. therefore I did not proſecute 
him. I did not know he had it, till afterwards, 
that I found to whom he had diſpoſed of the 
Gold, I inquired who was in the Houſe, and 
thought the Maid had it; and ſhe ſaid none had 
been there but my Brother; and he at laſt owned 
the Fact, and I had it again, : 

L. C. J. Have you any more to ſay of your 
Brother ? 

Mr. Phipps. Did he ever threaten to ſwear 
againſt you? 

T. Vaughan, Or me? 

C. Creagh. He has been confined in Newgate 
eighteen Months, and I ſubſiſted him in Charity; 
I allowed him all along; and he has been 
ſending to me by ſeveral Meſſages, that if I ſub- 
ſiſted him not with more Money than I did allow 
him, he would ſwear me into a Plot. 

L. C J. Did he tell you ſo? 

C. Creagh. No, but he has ſent me Word ſo. 

L. C. J. Is the Man here that he ſent this Word 
by ? 

2 Creagb. Yes, the Man is here. 

Mr. Phipps. Let him ſtand up. 

L. C. J. Where do you live? 

C. Creagb. In Watling-ſtreet; I am a Merchant; 
J declare it is not in Favour or Affection, but 
only in Conſcience, that J declare this. 

D. Creagb. This is only to hinder me from 
giving my Evidence againſt a Merchant that I 
have taken up. 


T. Vaughan, What Character had he in Spain? 
[Then David Creagh ſpoke, but was not beard. 


L. C. J. What do you ſay of the Gold? 

C. Creagh. He had it, my Lord. 

D. Creagb. Why did you not proſecute me 
then, if I had it? 

L. C. J. You are not ſure he took the Gold. 

C. Creagb. I was ſo ſure he had it, becauſe I 
had it from him again by another Hand. 

L. C. J. Did he tell you ſo, that he had it? 

C. Creagh. No, but I had a Letter about it. 

L. C. J. Where is that Letter? 

C. Crragb. I have it not here. 

L. C. J. Give not an Evidence of a Letter, 
without the Letter were here; it ought to have 
been produced. 

Mr. Phipps. Call Chriſtopher Heyden. (Ile was 


' ſworn.) Do you give the Court an Account what 


* 


David Creagb has ſaid to you of ſwearing againſt 
any Body. 

C. Heyden. Several Times, when my Maſter 
has ſent me to him, to pay him Five Shillings 
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22 or Five and Six · pence a Week, to fub- 
m. | x } 

Dr. Oldiſb. Who are you Servant to? 

C. Creagb. He is my Servant. 

C. Heyden. This David Creagb has oſten told 
me, that I ſhould tell his Brother, that if he 
would not ſupply him with more Money, he 
would ſwear againft him. When I came to the 
Seſſions-Houſe, when the Pirates were tried the 
firſt Time, I was going thro? the Bail-dock, where 
this David Creagh called to me; and I aſked him 
what he did there? He ſaid he was to be Evidence 
againſt Captain Yayghan, No certainly, ſaid I, 
you do not know him, 'do you ? Says he, Here's 
the Thing, it had been better for me that I had 
been an Evidence againſt him before this; and I 
am forced to be an Evidence againſt him, to ſave 
my ſelf: And he bid me tell his Brother, God 
damn his Soul to all Eternity, if he did not ſend 
him Supply that Day, he would have him in New- 
gate, and that he ſhould not come out again, till 
he came out upon a Sledge? | 

L. C. J. Did he ſay fo? 

C. Heyden. Les, my Lord. 

C. Creagb. How long is it agon, Mr. Heyden? 

C. Heyden. It was the Day the Pirates were 
tried ; more than that, here was Mr. Mrotbꝰs 
Man was with me at the fame Time; and be- 
cauſe he ſhould not hear what you ſaid, you took 
me to the Door. 

Mr. Phipps. Is Daniel Bryan here? (He appear- 
ed and was y ns ) 1 | a 

Daniel Bryan. I was ſubpœna' d here for I know 
not what; for I know not Captain Vaughan. 

Mr. Phipps. Give me Leave to aſk you a Que- 
ſtion : Do you know, or have heard of David 
Creagh ? 24 

Daniel Bryan. Yes, Sir. | 

Mr. Phipps, Will you give an Account of what 
he has faid of ſwearing againſt any Body? ? 

Daniel Bryan. He has threaten'd his Brother 
ſeveral Times, that if he would not ſend him Re- 
lief, he would bring him in for ſomething, and 


would inform againſthim. 
: Mr. Phipps. Did ht ſay he would ſwear againſt 
im ? | | 


Daniel Bryan. He did ſay he would inform 
againſt him, . 

Mr. Phipps. What did you hear him ſay of 
ſwearing againſt any one ? 

Daniel Bryan. He ſaid, he had rather others 
ſhould periſh, than himſelf. _ 

Mr. Whitaker. This Man was condemned for 
the ſame Crime. 

Mr. Phipps. Mr. Vaughan, have you any other 
Witneſſes ? Call Creighton. (bo was fworn,) 
What Countryman are you ? | 

Creighton. A Connaught Man, I was born in 
Galloway z I believe Mr. Rivet knows me. 

Mr. Phipps. Did you know one Jobn Vaughan, 
that lived at Galloway ? a 

Creigbion. I know him very well. 

Mr. Phipps, Do you know the Priſoner at the 
Bar ? 

Creighton, No. | 

Mr. Phipps. Do you remember, that that Jabn 
Vaughan had a Son Themas, and what became of 
him ? 

Creighton. Yes, he had a Son Tomas; but I 
underſtood that he went ſomewhere into the 
Country, and there died; and it was ſpread all 
about the Town, 3 


e eee 


Mr. Phipps, Do you know what he died of ? 

Creighton. I cannot tell, : 

L. C. J. How long ago did he die? 

Creighton. About ten Years ago. I knew all 
the Brothers. $7 

Mr. Phipps. Did you know that Thomas 
Vaughan ? 

Creighton, 1 knew him very well. ; 
Mr. Phipps. Is that Gentleman, the Priſoner, 
he ? 

Creighton. No. ; 

Mr. Phipps. Do you believe that 1s not the 
Man? 

Creighton, I believe not. 

Mr. Phipps. Did you ever know any other 
Thomas Vaughan * 

Creighton. No. 

Mr, Juſtice Turton. Had not Jobn Vaughan a 


Son Apprentice at Galloway to one Thomas 


Coleman ? 
| Creighton, No, as I know of, | 

Mr. Juſtice Turton. How old was that Son, 
Thomas Vaughan, when you knew him ? 

Creighton. I was born at the next Door to that 
Thomas Vaughan that was reputed to be dead. 

Mr. Juſtice Turton. Was not that Thomas 
Vaughan Apprentice to Mr. Coleman ? 

Creighton. I cannot certainly tell. 

Mr. Juſtice Turton. How old was that Thomas 
Vaughan when he went away from Galloway? 

Creighton. 1 cannot tell. 

Mr. Juſtice Turton. What is your own Age ? 

Creighton. My Age is about Five and Twenty. 

L. C. J. You have not ſeen him in ten Years? 
Creigbton. No, my Lord. 

L. C. J. Can you take it upon your Oath, this 
is not the Man you ſaw ten Years ago, that Thomas 
Vaughan you knew ? | 

Creighton. Yes, my Lord. 

L. C. J. How old was he when you were ac- 
quainted with him ? 

Creighton. I cannot tell certainly; I believe he 
might be about fifteen, 

L. C. J. How long is that ſince ? 

\ Creighton. Ten Years. 

L. C. J. What is your Name? 

Creighton. Creighton. 

Mr. Cowper. You ſay you knew him ten Years 
ago; pray what ſort of Perſon was he, and how 
did he differ from this Man? 

Creighton. He was better ſer, and not quite fo 
tall as this Man, and full of the Small-Pox; he 
was the quarrelſomeſt Boy in the whole Town. 

Mr. Sol. Gen. You ſay he was not quite ſo tall 
as this Man. 

Creighton. No, he was not quite ſo tall. 

Mr. Sal. Gen. Do you think he might not grow 
ſince? This was ten Years ago, when he was but 
fifteen Years old. 

Mr. Cowper. You knew him at Fifteen 3 how 
long had you known him ? 

Creighton. From my Infancy, 'till he departed 
the Town. | 

Mr. Cooper. During all that Time, what Em- 
ployment was he in? Tell ſome Circumſtances, 

Creighton. | think this Vaughan went to one 
Mr. Kufſel's School. 

Mr. Cowper. What to do ? 

Creighton, To learn to write and read. 

Mr. Cowper. And was he not an Apprentice in 
that Time ? 

Creighton, ] cannot tell. 
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Creighton. Les. 


L. C. J. You lived next Door to un 3 ſure you 


_ 2 with him? 
reigbton. He was a fighting Boy, for $ 
ber he did once thraſh — Con — 8 
L. C. J. Where do you live now? 
Creighton. At the Caſtle and Falcon in Alder/. 
gate-ſtreet. 2 | 
L. C. J. What Trade are you? 
Creigbion. A Shoemaker, 
Mr. Baron Powis. How long have you lived 


here? 


Creighton. This ten Years. 

Mr: Baron Potis. What did that onA. 
Vaughan die of, that you ſay was dead before you 
came away, as it was reported up and down? 

Creigbion. I cannot tell. | | 

Mr. Cowper. Juſt now you ſaid he went away 
wo hr peg = it was reported there that he 
was dead ten Tears ago; now you fa 
been in England ten . e 

Creighton. I came into England about ten Years 


Mr. Cowper. Did you hear it at Ga!loway be- 
fore you came away ? | 


Creighton. I heard it at Galloway before I came 


to London; and there are many can teſtify that 


there was a Report that he was dead, 

Mr. Juſtice Turion. How long was he gone 
from Galloway before you came away ? 

Creighton, I cannot ſay to an Hour; I heard he 
was dead. 

L. C. J. Well, well, he went away from Gat- 
loway. 

Mr. Juſtice Turton, Have you not been here 
twelve Years? 

Creighton. I think not; I came a little before 


» the Revolution. 


Mr. Juſtice Turton. That is eight Years ago: 
Juſt now you ſaid you had been here ten Years. 

Mr. Phipps. Call Jobn Kine. (Who was fwworn, ) 
Jobn Kine, did you know one Fobn Vaughan in 


Galloway ? 


Jobn Kine. Yes, I lived with him. 
Mr. Phipps. What Children had he ? 
Jobn Rine. Four Sons. 

Mr. Phipps. Had he any one of thoſe Sons that 
was named Thomas ? | 

Jobn Kine. Not of thoſe four. 

Mr. Phipps. Had he a Son Thomas ? 

Jobn Kine, Yes, he had; he died about te 
or eleven Years old of the Small-Pox. 

Mr. Phipps. You ſay you lived with this Joby 
Vaughan; look upon the Priſoner at the Bar, is 
he any of thoſe Sons ? | 

Jobn Kine. No, Sir, I never ſaw this Man 'til 
now. 

Mr. Phipps. How long did you live with him ? 

Jobn Kine. About eight or nine Years. 

Mr. Phipps. But how long have you been come 
away from him ? 

Jobn Kine, About ten Years. 

Mr. Juſtice Turton, How well do theſe Two 
Witneſſes agree together? The other ſaid he 
died at Fifteen, and was pitted with the Small- 


Fox; this Man ſays he died at Ten, and of the 


Small-Pox. 
L. C. J. Where do you live now? 
Jobn Kine, 1 live in the City. | 
L. C. J. How long have you lived there? 
Jobn Kine, Twelve Years, 


L. C. J. 
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L. C. J. How long was this Thomas Vaug ban 

dead before you came hither? 
Jobn Kine. Really I cannot be poſitive, I be- 

lieve about eight or nine Years. 


L. C. J. Did Thomas Vaughan die of the Small- 


Pox ? 

Jobn Kine, Les. 0 

L. C. J. That you are ſure of? 

Jobn Kine. I am ſure that was the Diſeaſe he 
died of ? 

L. C. J. You knew him well, I believe. 

Fobn Kine. Yes, my Lord. 

L. C. J. How old was he when he died? 

Jobn Kine. About ten Years, 

L. C. J. Where was he buried? 

John Kine. At Galloway. i 

Mr, Juſtice Turton, Why does not the Officer 
take Care? There is one talking with the Wit- 
neſs. Can you now reconcile your Evidence ? 
Jo the Priſoner's Counſel.) 

L. C. J. Have you any more Witneſſes ? 

Mr. Phipps. No, my Lord. 

Mr. Juſtice Turton. What were the Names of 
all the Sons? 


Jobn Kine. The eldeſt was Jobn Vaughan, the 


other William Vaughan, another Edward Vaughan, 


and another James Vaughan; that was all that he 
had alive. 


Mr. VI bitater. There is never a Thomas Vaughan 
among theſe, 

Mr. Cowper. Thomas died up and down in ſe- 
veral Places, 

Mr. Phipps. Mr. Rivet, do you know the Sons 
of that John Vaughan ? 

Mr. & i vet. He had all theſe Sons, Jobn, William, 
Thomas, and James. He ſpeaks of a Son Edward; 
I cannot exactly remember whether there was ſuch 
a Son or no; tho? I have a rude Idea of it, but 
am not certain, I knew this Thomas, I went to 
School with him, and I ſaw him in the Year 1691. 
about the Surrender of Galloway. | 

Juryman. Is that Man at the Bar the ſame 


Thomas Vaughan ? 


Mr, Kivet. I am poſitive of that. 

I. C. J. You ſaw him at the Surrender of 
Galloway 4 

Mr. Rivet. I did; it was about that Time. 

Thomas Vaughan. I am a Subject of the moſt 
Chriſtian King; and I deſire, though I ſpeak 
Engliſh, that 1 may be examined in French, in a 
Matter that touches me ſo near, And you may 
fee by my Commiſſion, my Lord, that I am a 
Frenchman, which I deſire may be read. 

L. C. J. We ſhall not trouble you with that. 

Thomas Vaughan. Ican ſhew you my Commiſſion, 
wherein the King, my Maſter, declares me to be 
a Subject of France. 

Dr. Oldiſb. Mr. Vaughan, I think, you need not 
trouble the Court to read the Commiſſion ; the 
Commillion is the ſame as for all other Subjects 
of the French King, wherein he is look'd upon as 
a natural-born Subject of France; and fo he 
owns himſelf upon his Examination before the 
Judge of the Admiralty. 

L. C. J. Have you any more to ſay? As to the 
Examination, who can prove that ? 

Mr. Cawley, I can prove that, my Lord. 
Mr. Cawley was ſworn.) 

L. C. J. Is that Thomas Vaughan's Examination? 

Mr. Cawley. Les, my Lord, it is ſigned b 
him, and taken before Sir Charles Hedges the 25 
of July, 1695. 

Vol. V. 
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L. C. J. Read it. (Then Mr. Cawley read the 
Examination of Thomas Vaughan.) 
F | 


The 27th of Fuly, 1695. 
Officium Domini 28S T homas Vaughan; 
Capuem' Navicule, The Loyal Clencarty. 


The Examination of Thomas Vaughan, late 
Commander of the Ship, the Loyal 
Clencarty, aged Twenty-ſix Years, ta- 

ken before the Right Worſhipful Sir 

| Charles Hedges, Kt. Judge of the High 
Court of Admiralty of England, 


of HIS Examinate ſaith, That be was born at 
Martenico within the Dominions of the French 
King, and is his Subject; but refuſes to anſwer of what 
Parents he was born : That he came laſt from thence 
about four Years ago as Commander of a Ship called 
the Hare, which had been before taken from the 
Engliſh, and came in her 1 Nantz in France, and 
bath ever ſince been in France, or cruiſing in French 
Ships : That he hath been a Commander ever ſince 
be was ſixteen Years of Age, and hath commanded 
ſeveral French Privateers, and was Commander of 
a Privateer of St. Malo, called the Granada, of 
36 Guns, which about two Years ago took the Dia- 
mond; and the Examinate was never till now ta- 
ken. Being aſked, whether he ever lived in Eng- 
land, or in Ireland? be refuſes to anſever. Being 
aſked, Whether be knew any thing of the taking and 
carrying off a Cuſtom- houſe Boat from the Downs to 
Bulloigne ? Or, Whether he was then in London, 
or did give Directions to any Perſons, or | knew of 
ber being carried off ? he anſwered nothing, but 
ſaid, That if any Perſon would prove it againſt bim, 
he was preſent to anſwer it : But ſaith, That in France 
he heard of her being brought to Bulloigne z and he the 
Examinate bought her at Bulloigne of the Men that 
carried ber away, and that ſhe coſt him goo and odd 
Livres, and was then called theElizabeth and Anne, 
or Michael and Anne, but which doth not remember : 
That he the Examinate ſtill bath the ſaid Veſſel at 
Bulloigne ; That he cannot tell the Names of the 
Perſons be bought her of, and that took her away, 
but believes they bad a Commiſſion : That ſomething 
above three Weeks ago the Examinate went with a 
Commiſſion from the French King on board a Two- 
and-twenty-Oar- Barge, called the Loyal Clencarty, 
then at Bulloigne, as Commander thereof ; and on 
Monday .laſt was @ Fortnight was taken by the Co- 
ventry Man of War at the Buoy in the Gunfleet ; 
and that the Commander of the Coventry took away 
this Examinate s Commiſſion. Being aſked, Upon 
what Deſign he came out with the Barge ? replied, 
That it was not to take the Air; That the Barge 
formerly belonged to the Lord Danby, and was taken 
by a French Privateer about a Year ago; That before 
he came out, be met with two Engliſh Seamen upon 
the Court of Guards at Bulloigne, who told the Exa- 
minate, that they had been taken Priſoners, and the 
Examinate took them in upon Charity ; and aſter- 
wards met another Engliſhman, who told the Exa- 
minate, that be had been taken in Land- Service, 
and believes it was before Fort Kenoque z and the 
aid Perſon ſitting upon a Stone at Bulloigne, and 
not knowing what to do with himſelf, the Examinate 
took him on board for Charity, and deſigned to put the 
ſaid three Perſons aſhore in England. Being aſked, 
Whether be did not put in a Claim for the ſaid Cu- 

F | ſtom-houſe 


— Boat, by Reaſon of ber Captain? Or 
- Houſe Boat, by Reaſon Or, 
— the Perſons that took ber bad any Commiſſion 


bim? be the Examinate anſwered, That they 
_ took ber, muſt anſwer for what they did, and 
he muſt anſwer for ki; Afions only. 


Eodem die Capt” 
coram me, 


C. Hedges. 


Thomas Vaughan. 


L. C. J. Mr. Vaughan, have you any more to 
ſay ? 
Tho Vaughan. It is very hard Circumſtances 
I am under; if an Engliſhman was in France, 
under the Straights that I am here, it would 
be very hard for him to prove himſelf an 
Engliſhman. 5 

1. C. J. You have had a very fair Trial, and 
you ſhall have Juſtice, be it for you, or againſt 

ou. 
x Thomas Vaughan. I hope your Lordſhip will do 
me Right. 2 

L. C. J. Gentlemen of the Jury, The Priſoner 
at the Bar, Thomas Vaug ban, ſtands indicted for 
High- Treaſon, for adhering to the King's Ene- 
mies, viz. That he put himſelf as a Soldier in 
the Service of the French King, in a Veſſel called 
the Loyal Clencarty, with divers other Perſons on 
board her, that were Subjects to the French King, 
and Enemies to the King of England, with a De- 
fign to burn the King's, and his Subjects Ships ; 
and for that Purpoſe went in that Ship. That 
the Priſoner was on board the Ship, and with 
ſuch a Deſign, is proved, without all Contra- 
diction, by ſeveral Witneſſes that have been pro- 
duced; that is, that the Two-and-Twenty-Oar 
Barge, which is the ſame called the Layal. Clen- 
carly, lay hovering about the Buoy in the Nore; 
thoſe Men in the Coventry imagined they had 
lome Deſign of Miſchief to the Ships, and they 
made after him with the Coventry. It was ap- 
prehended by Captain Vaughan, and his Crew, 
that the Coventry would be too hard for them, and 
lo they did ſubmit, and were taken. And be- 
ing examined on what Account he came on 
our Coaſts, it is confeſs'd by him, That he 
came with a Deſign to burn our Ships. You 
may obſerve what Sort of Men were aboard. 
Lou have heard it proved to you, that Crit- 
lenden, the Marſhal of Dover, entered thoſe Per- 
ſons taken aboard the French Veſſel, of what Na- 
tion, and what Quality they were; and there 
were about a Dozen of theſe Frenchmen, for they 
were entereq- as ſuch. Now, for a Subject of 
England to join with the King's Enemies, in 
purſuit of a Deſign to burn or take any of the 
King's, or his Subjects Ships, that is an Adhe- 
rence to the King's Enemies. But it appears, 
not only that Captain Vangban was in their Com- 
pany, but that he was their Commander; which 
commanding the Veſſel, on board which were 
[french Subjects, Enemies of the King and the 
Kingdom of England, is High- Treaſon, and the 
particular Fact of Treaſon for which he is indict- 
ed, And it appears that he had a Commiſſion 
ſrom the French King to command this Veſſel, the 
Loyal Clencarty. 

Now the Priſoner having this Commiſſion to 
be Commander of this Veſſel, though they who 
ſerved under him were not native Frenchmen, but 


other Foreigners, yet their ſubjecting themſelves 
| : 4 


a 
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to him, acting by Virtùe or Colour of that Com- 
miſſion, makes them to be the French King's 
Subjects, during their Continuance in that Ser- 
vice for otherwiſe all Prizes, which they ſhould 
take, would make them to be Pirates ; which 
none will pretend to maintain, when they acted 
by a Commiſſion from a Sovereign Prince, that 
was an Enemy. And if they ſhall cruize upon 
our Coaſts with a Deſign to take, or deſtroy any 
of the King's, or his Subjects Ships, they are 
Enemies, tho* they were the Subjects of a Prince 
or State in Amity with the King of England, But 
at this time there is no Neceſlity of entring upon 
this Queſtion, becauſe it is proved that divers, 
who were on board this Veſſel, were Frenchmen ; 
the joining with whom, in Proſecution of ſuch a 
Deſign, is that Kind of Hligh-Treaſon, of ad- 
hering to the King's Enemies. So that if Cap- 
tain Vaughan was a Subject of England, he is pro- 
ved guilty of High- Treaſon, if you belicve the 
Evidence. g 

But now it is inſiſted on by Mr. /aryghar and his 
Counſel, that though he was exerciſing Hoſtility 
againſt the King of Eugland, and deſigning Miſchict 
to his Subjects; yet, lays he, I was not a Subject 
of England, I was born a Subject to the French 
King. If that be true, then he is not guilty of 
High-Treaſon ; he is an Enemy, but not a Trai- 
tor: And that is the Point you are now to con- 
ſider of, whether he be a Subject of Eugland or 
France ? 

Now as to that, he being taken under ſuch Cir- 
cumſtances, and ſpeaking Engliſh, it is reaſonable 


to be preſumed that he is a Subject of Zxglard, 


unleſs he proves the contrary. But then you have 
heard by ſeveral of the Witneſſes, that when he 
was at firſt taken, he acknowledged himſelf to be 
an Iriſpman; and he did not only acknowledge it 
to them that aſſiſted in apprehending him, but be- 
ing carried to Dover, when the Marſhal entered 
him in his Book as a Priſoner, he entered him not 
as a Frenchman, but he declared at thar Time he 
was an Iriſhman, It may be, he did not conſider 
the Conſequence of it; for the next Day he was 
carried before the Mayor of Dover, and then ha- 
ving conſidered better of it, that it was not for 
his Intereſt to acknowledge himſelf an Ir;man, 
he ſaid he was born a Subject to the French King, 
and at Martenico. There were Scotchmen and Iriſb- 
men taken at the ſame Time, and they were enter- 
ed as of the Nation they belonged to, and ſo were 
divers entered as Frenchmen. So that unleſs he 
hath given ſufficient Evidence to the contrary, 
this is ſufficient to induce you to believe him an 
Iriſhman born. 

But he has endeavoured to take off this Evi- 
dence that hath been given. Firſt, he lays, ic 
was when he was in Drink, that he did confeſs him. 
ſelf to be an Iriſhman z but when he was ſober, he 
ſaid he was a Frenchman. Ant beſides that, he 
calls a Witneſs, whoſe Name is Reber: Freach, to 
give an Account of him. And F-zxch ſays, that 


about fourteen Years ago he was at S:. Chriſto- 


Pbers, on French Ground, and he did then ſee this 
Thomas Vaughan ; he did take him then to be about 
the Age of Fifteen, He ſays he ſtay'd there about 
four and twenty Hours, and that he was in the 
Company of this Vangban and his Father about five 


or fix Hours. He ſays, his Father told him at that 


Time, that this young Man, who was then about 
fifteen Years of Age, was born at Martenico. He 


ſays farther, that his Father did recommend this 


Son 
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ploy ment he intended him for z and he 1s ſure this 
is the Man. This Robert French was aſk*d, whe- 
ther he ever ſaw this Vaugban from the Time he 
firſt ſaw him at St. Chriſtophers until this Time: He 
ſays he never faw him ſince that Time, till about 
two Months ago. He gives you this Account how 
he came to meet with him: He ſays he came to 
Town; and being a charitable Man, he uſed to 
viſit the Priſons z and he came to Newgate to one 
Noland ; and there he ſaw Captain Vaughan; and 
though he had not ſeen him for fourteen Years be- 
fore, yet he knew him again, and is poſitive that 
he is the ſame Perſon. 

Another ſwears he knew the Priſoner about five 
Years, and he was reputed a Frenchman, 

There has been another Witneſs produced, which 
is that Daſcine, who came up as a Frenchman, and 
talked French, pretending he could not ſpeak Eng- 
1i/þ , but on Examination it was diſcovered that 
he had an Employment in Exgland,and was a Bai- 
Iif's Follower z and it appears he can ſpeak Eng- 
liſh very well; and notwithſtanding his Pretence, 
has given his Evidence in Engliſh. And he tells you, 


"That he, about the Year 1669, did go to St. Chri- 


fophers, and afterwards to Martenico; and there 
he went to one Hl:ams, who had a Friend whoſe 
Name was Vaughan, at whoſe Houſe there was a 
Chriſtening to be of his Son, to whom Milliams was 
to be Godfather; and this Witneſs was carried thi- 
ther, and the Child was chriſten'd Thomas. He 
tells you he went over again to &. Chriſtopbers, and 
to Marteiico, in the Year 1677, and that then he 
enquired for this Child, and did ſee him. Then he 
ſays, after that he went over again to St. Chriſto 
phers, and to Martenico, about thirteen Years ago, 
and then ſaw him again; and, I think, never ſaw 
him ſince until very lately; and this Priſoner, he 
undertakesto tell you, 1s the very Perſon, 

But then one [ſarvey tells you he ſaw him in 
France, in the Year 1693, and there he was taken 
to be a Frenchman, and he lived with a Woman 
that fold Silk, that ſaid he was her Nephew, her 
Siſter's Son; and that he was born at Martenico. 
This is the Evidence he gives you to induce you 
to believe he is a Frenchman. 

Now in the firſt Place, before I open the Evi- 
dence in Anſwer to it, I deſire you to obſerve the 
Weight and Import of this Evidence that hath been 
produced by the Priſoner. Firſt, for this French, 
that ſays he ſaw Captain Vaughan fourteen Years 
ago, when he was about fiſteen Years of Age; he 
had no former Acquaintance with him; ſtay'd in 


| his Company but ſix Hours; and came away with- 


in four and twenty Hours after his Arrival; and 
never law him again in fourteen Years: It is a 
ſtrange Thing that he ſhould know him again ſo 
well as to be poſitive that he is the ſame Perſon ; 
for in fourteen Years there is a great Alteration in 
a Man: Fora Man that has known one at the Age 
of hitcen, and not ſeen him in fourteen Years after; 
though before he was very well acquainted with 
him, cannot ſo eaſily know him again. But how- 
ever he 1s poſitive, upon his Oath, that he is the 
lame Perſon that he ſaw at Martenico. 

I hen as for Daſcine, you may conſider him, that 
he ſhould take Notice of a little Child that he ſaw 
chriſten'd ſeveral Years before; and that he ſhould 


no remember him when he had not ſeen him in 


thirteen Years ; ſure he had a great Liking to this 
Child, that when he went to Martenico, many 
Years after, he ſhould be ſo inquiſitive after him: 
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Son to him to be a Sea - faring Man, being the Em- 


I muſt leave theſe Things to you to conſider of: 
That he might have an Aunt in France, that is ve- 
ry poſſible roo. | | Mp 

But now conſider how this Evidence hath been 
endeavoured to be anſwered: Two Witneſſes have 
been produced to contradict that which they have 
ſworn. The firſt is David Creagb, who tells you 
he has known the Priſoner for two Years; and ſays 
he was always reputed to bean Jriſhman, and born 
in Galloway He has often diſcourſed with him 
about his Country, and he told him that he was an 
Iriſhman, and born at Galloway. Then you hear 
what a Letter is produced, writ to Creagh, when 
he was to come upon his Trial; he mentions what 
his Defence was, and that it was impoſſible that 
any could do him any harm but he and two more. 
Creagh ſwears it is his Hand; that he hath ſeen 
him write, and he believes it is his Hand. 

Then there is a Gentleman, Mr. Rivet, that 
came here by chance, who is a Galloway Man; he 
ſaith he knew the Priſoner's Father, who was re- 
puted to come thither about the Time of the Re- 
bellion in Ireland, in 1641. and lived at Galloway z 
and that this Priſoner, Mr. Vaughan, was his Son, 
and he knew him of a Child; was well acquainted 
with him; liv'd hard by him; remembers him an 
Apprentice in Galloway, and tells you to whom 
and ſays he is ſure this is the very Man; and that 
he ſaw the Priſoner in 1691, about the Time and 

the Reduction of Galloway; and he is confident 
that the Priſoner is the Son of Fobn Vaughan, at 
Galloway ; and he gives you a particular Account 
of himand his Family, viz. of the Reputation and 
Manner of living of his Father; and what other 
Brothers he had: So that there is no Objection 
againſt his Credit; and it is hard to believe, ſince 
he is ſo poſitive and circumſtantial, that he can 
be miſtaken. 

But the Priſoner and his Counſel have endea- 
vour'd to anſwer all this Evidence; and firſt they 
have called Creagh's Brother to prove that he is an 
ill Man ; for that he came into this Town where 
his Brother lives, who ſubſiſted him and took him 
into his Houſe ; and one Day, when he and his 
Wife went abroad, he made bold with ſome of his 
Money; but they thought the Maid had it, and 
he charg'd her with it; but to his Satisfaction, it 
did afterwards appear that David had it. 

Then there is another, Chriſtopher Heyden, Chri- 
ſtopher Creagh's Servant, who ſays, he heard D. 
Creagh ſay he was forc*d to be an Evidence againſt 
Vaughan to fave himſelf; and that he uſed to 
threaten his Brother, that if he would not give 
him more Money he would ſwear againſt him, 
Bryan ſaith much to the ſame purpoſe. Theſe are 
produced to take off the Credit of D. Creagh's 
Teſtimony. 

But then, Gentlemen, as to the Place of the Pri- 
ſoner's Birth; two other Witneſſes are produc'd 
to give you Satisfaction that this Captain Vaughan 
was not the Son of that Mr. Vaughan of Galloway 
whoſe Evidence I will open to you, and then you 
will ſee how coherent they are in their Teſtimony. 
The firſt is Creighton, a Shoemaker he ſays he 
knew Thomas Vaughan, the Son of Jobn Vaughan ot 
Galloway, about ten Years ſince ; he was a Gallo- 
way Man bred, and lived the next Door to Fob; 
Vaughan that had a Son Thomas, He ſays he has 


been here about ten Years in England. He ſays he 
thinks that Thomas Vaughan, the Son of John 
Vaughan, was about the Age of fifteen Years; but 
that this Priſoner is not he; for that Thomas 
Vaghan 
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Vaughan was disfigured with the Small pox ; he 
remembered him well, he had Reaſon for it, for 
he once baſted him ſoundly; and that he went 
away from Galloway when he was about fifteen 
Years of Age, and was reported to be dead; and 
if it were ſo, this Priſoner cannot be the Perſon. 

The other Witneſs is as poſitive as Creighton ; 
for he ſaith, he knew this John Vaughan of Gal- 
loway, and his Son Thomas z and that Thomas 
Vaughan, Son of Jobn Vaughan, died about ten 
Years ſince of the Small-pox. So that they have 
found two Thomas Vaughans : One tells you of one 
that was fifteen Years old, and was disfigur'd with 
the Small-pox ; and the other tells you of Thomas 
Vaughan, who dicd of the Small-pox when he was 
ten Years of Age. | 

You are therefore to conſider the Evidence on 
both Sides. The Queſtion principally is, Whe- 
ther the Priſoner be a Subject of the King of Eng- 
land. If you are ſatisfied that he is not an Exęliſb 
Subject, but a Frenchman, then he is not guilty 
of this High-Treafon ; but if you are ſatisfied, by 
the Series of the whole Evidence, that he is an 
Iriſt man, and that he had a Commiſſion from the 
French King, and that he cruized upon our Engliſh 
Coaſts, in Company with the King's Enemies, 
with a Deſign to take, burn, or deſtroy any of 
the King's or his Subjects Ships, you are to find 
him guilty of the High- Treaſon whereof he ſtands 
indicted ; otherwiſe you are to acquit him. 

Cl. of Arr. Swear an Officer to keep the Jury. 
(IVhich was done.) 


After a ſport Stay, the Fury returned into Court, 
and gave in their Verdict. 


Cl.of Arr. Gentlemen, anſwer to your Names. 
E. Leeds. 

Mr. Leeds. Here. 

Cryer. Vous Avez, and fo of the reſt. 

Cl. of Arr. Gentlemen, are you all agreed of 
your Verdict ? 

Jury. Yes. 

Cl. of Arr. Who ſhall ſay for you ? 

Jury. Our Foreman. 

Cl. of Arr. Thomas Vaughan, hold up thy Hand. 
(IVhich he did.) Look upon the Priſoner. How 
ſay you, is he guilty of the High-Treaſon where- 
of he ſtands indicted, or not guilty ? 

Foreman, Guilty, 

Cl. f Arr. What Goods or Chattels, Lands or 
Tenements had he at the Time of the Treaſon 
committed? 

Foreman, None to our Knowledge. ; 

Cl. r Arr. Then hearken to your Verdict as the 
Court hath recorded it: You ſay that Thomas 
Vaughan is guilty of the High-Treaſon whereof 
he ſtands indicted ; but that he had no Goods or 


Chattels, Lands or Tenements at the Time of the - 


High-Treaſon committed, or at any Time fince, 
to your Knowledge; and fo you ſay all. 

Fury. Yes. 

Tho Vaughan, My Lord, let me beg one Fa- 
vour, that I may be uſed like a Gentleman ; that 
I may be ſent'to a Chamber, and not to a Dun- 
geon z and that my Friends may come to me. 

I. C. J. Captain Vaughan, they ſay you once 
made an Eſcape, and therefore the Keeper muſt 
keep you with Humanity, but with all Secu- 
rity. 
Tho, Vaughan, I deſire I may be kept like a 
Chriſtian, 

I 


L. C. J. The Keeper muſt do his Duty, 
Cl. of Ar. Thomas Vaughan, hold up thy Hand. 
(Which he did.) Thou ſtandeſt convicted of High- 


Treaſon againſt our Sovereign Lord the King; 


What haſt thou to ſay for thy ſelf why Judgment 
ſhall not paſs againſt thee to die according to the 
Law ? 

Tho. Vaughan, I am altogether a Stranger to 
the Law, my Lord; I refer my ſelf to my Coun- 
ſel. 

L. C. J. Well, then you refer your ſelf to your 
Counſel. You have had a fair Trial, and have 
no Reaſon to complain of it: If your Counlel 
have any thing to ſay in arreſt of Judgment, they 
ſhall be heard. 

Mr. Phipps. My Lord, the Indictment has two 
Sorts of Treaſon laid in itz the one tor adhering 
to the King's Enemies, the other levying of War ; 
and with Submiſſion, I rake it, that the firſt is 
not well laid; for it ſays that the Priſoner did ad- 
here to the King's Enemies, but ſays not againſt 
the King. Now every Body knows that the 
French King is in War, not only with England, 
but Holland, and Spain, and the Emperor : Bur if 
a Man join with the French againſt any of them, 
he adheres to the King's Enemies; and yet it 
cannot be ſaid to be againſt the King; therefore 
they ought to have laid it, that he did adhere to 
the King's Enemies contre Dominum Regem it 
muſt be aiding and comforting them againit the 
King that makes the Treaſon. 

L. C. J. It does ſay fo. 

Mr. Phipps. No, my Lord, it only ſays that 
Captain Vaughan did. adhere to the King's Ene- 
mies, and does not ſay it was againſt the King; 
and if that be Treaſon, is what we deſire to know. 

L. C. J. If he adhere to the King's Enemies, it 
muſt be againit the King, though he aſſiſt them 
only againſt the King's Allies; for thereby the 
King's Enemies may be more encouraged and en- 
abled to do Miſchief or Damage to the King. 
Suppoſe you aſſiſt the French King againſt the 
King of Spain, that is now in Alliance and League 
with the King of England, and the French in actu- 
al Enmity that is to adhere to the King's Ene- 
mies againſt the King. 

Mr. Phipps. Would that be Treaſon, my Lord? 

L. C. J. Yes, certainly; though that is not a 
Point in this Caſe, and ſo not neceſſary to be de- 
termined now; for the Act of Parliament of 25 
of E. III. defines Treaſon in adhering to the King's 
Enemies, and expreſſes the Overt- Act in giving 
them Aid or Comfort; it is ſufficient to alledge 
the Treaſon in the Words of the Statute, adhering 
to the King's Enemies. An Overt- Act alledged, 
ſhews it to be againſt the King; and in purſuance 


of that Adherence, he did ſo and ſo: He was a 


Captain and Soldier in the Ship; did join with 
the King's Enemies, Sc. with a Deſign to deſtroy 


the King's and his Subjects Ships; ſurely that is 


moſt manifeſtly an Adherence to the King's Ene- 
mies againſt the King. 

Mr. Phipps. The Overt-Act, if it were alledged 
ſufficiently, would not help it; for if there can 
be an adhering to the King's Enemies, that is not 


Treaſon 3 they ought to alledge ſuch adhering as 


is Treaſon; and if the Treaſon it ſelf is not well 
alledged, the Overt- Act will not help it. 

L. C.J. There is an Overt- Act to ſhew it to 
be againſt the King. It is ſaid all along, he be- 
ing in this Veſſel Clencarty, cum di verſis Subditis. 
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Mr. 1 But then that Overt· Act is not well 
alledged ; for tis ſaid only he went a cruiſing z 
whereas they ought to have alledged that he did 
commir ſome Acts of Hoſtility, and attempted to 
take ſome of the King's Ships; for cruiſing alone 
cannot be an Overt- Act; for he might be cruiſing 
to ſecure the French Merchant-Ships from being 
taken, or for many other Purpoſes, which will 
not be an Overt- Act of Treaſon. 

L. C. J. I beg your Pardon. Suppoſe the French 
King, with Forces, ſhould come to Dunkirk with 
a Delign to invade Exgland; if any one ſhould 
ſend him Victuals, or give him Intelligence, or 
by any other Way contribute to their Aſſiſt- 
ance, it would be High-Treaſon in adhering to 
the King's Enemies. 

Mr. Phipps. If the French King had deſign'd 
an Invaſion upon England, and Captain Vaughan 
had aſſiſted in his Veſſel in forwarding the Inva- 
fion, it would have been Treaſon; but here is 
nothing mentioned but Cruiſing. 

L. C. J. Cruiſing about the Coaſts of England 
with a Deſign to deſtroy the King's Ships. 

Mr. Pbipps. That Deſign ought to be made 
appear by ſome Act of Hoſtility; for in the Caſe 


of Burton and Bradſhaw, and others, which my 


Lord Coke cites, the agreeing to riſe and pull 
down Incloſures, and meeting and providing Arms 
for that Purpoſe, is agreed not to be levying of 
War; and they were indicted for conſpiring to 
levy War, upon the Statute of Queen Elizabeth. 
And in. this Caſe, here being only a Conſpiring, 
and nothing attempted, it can be no more Trea - 
ſon than it was in that Caſe. 

L. C. J. When Men form themſelves into a 
Body, and march Rank and File with Weapons 
Offenſive and Defenſive, this is levying of War 
with open Force, if the Deſign be publick. Do 
you think when a Ship is armed with Guns, &c. 
doth appear on the Coaſt, watching an Opportu- 
nity tv burn the King's Ships in the Harbour ; 
and their Deſign be known, and one goes to them, 
and aids and aſſiſts them, that this is not an ad- 
hering to the King's Enemies ? Here are two In- 
dictments, one for levying War, and the other 
for adhering to the King's Enemies; but the ad- 
hering to the King's Enemies is principally inſiſt- 
ed on; and there mult be an actual War proved 
upon the Perſon indicted in the one, yet need not 
be proved in the other Caſe, 

Mr. Pbipfs. The fame certainly is neceſſary in 
one as well as the other; for barely adhering to 
the King's Enemies is not Treaſon ; but there 
muſt be an actual aiding and comforting them; 
and a meer Intention to afliſt the King's Enemies, is 
not an Adherence within the Statute of 25 Ed. III. 

L. C. J. If there be not High-Treaſon in the 
Act alledged; that is, if it do not make out an 


Adherence to the King's Enemies, then your Ob- 


jection would hold good. 

Mr. Phipps. The going to cruize, my Lord, 
does not make out an Adherence to the King's Ene- 
mies; for his Cruizing might be for other Pur- 
poſes as well as to take the King's Ships; and your 
Lordſhip will intend the belt in favour of Lite. 

Mr #/6itaker. To burn the King's Ships. 

L. C. J. Trely. The Indictment is laid for ad- 
hering to, and comforting and aiding the King's 
Enemies. You would take that to be capable to be 
conſtrued adhering to the King's Enemies in other 
Reſpects: but I take it to be a reaſonable Conſtru- 
ction of the Indictment, to be adhering to the 


1696. O. B. for High- Treaſon on the High-Seas. © 37 


King's Enemies in their Enmity. What is the 
Duty of every Subject? It is to fight with, ſub- 
due, and weaken the King's Enemies: And con- 
trary to this, if he confederate with, and ſtrengthen 
the King's Enemies, he contradicts this Du 
ty of his Allegiance, and is guilty of this Treaſon of 
adhering to j oy But then you ſay here is no aid- 
ing, unleſs there were — one, ſome Act 
of Hoſtility. Now here is going aboard with an 
Intention to do ſuch Acts; and is not that com- 
forting and aiding ? Certainly it is. Is not the 
French King comforted and aided, when he has got 
ſo many Engliſh Subjects to go a Cruiſing upon 
our Ships? Suppoſe they man his whole Fleet, or 
a conſiderable Part of it ; is not that aiding ? If 
they go and enter themſelves into a Regiment, liſt 
themſelves and march, though they do not come 
to a Battelz this is helping and encouraging; ſuch 
Things give the Enemy Heart and Courage to go 
on with the War; or elſe, it may be, the French 
King would come to good Terms of Peace. It is 
certainly aiding and comforting of them, to go 
and accept a Commiſſion, and enter into their 
Ships of War, and liſt themſelves, and go out in 
order to deſtroy their Fellow- Subjects, and ruin 
the King's Ships; theſe are Actings of an hoſtile 
Nature. And if this be not adhering, c. it may as 
well be ſaid, That if the ſame Perſons had made 
an Attack upon our Ships, and miſcarried in it, 
that had not been ſo neither: becauſe that in an 
unproſperous Attempt there is nothing done that 
gives Aid or Comfort to the Enemy, And after 
this kind of Reaſoning, they will not be guilty, 
till they have Succeſs; and if they have Succeſs 
enough, it will be too late to queſtion them. 

Mr. Phipps. Intending to levy War is not Trea- 
ſon, unleſs a War be actually levied. 

L. C. J. Treby. Is it not actually levying of War, 
if they actually provide Arms, and levy Men, and 
in a warlike manner ſet out and cruize, and come 
with a Deſign to deſtroy our Ships? i 

Mr. Phipps. It would not be an actual levying 
of War, unleſs they commit ſome Act of Hoſtility. 

L. C. J. Yes, indeed, the going on board, and 
being in a Poſture to attack the King's Ships. As 
to the Fault you find with the Indictment, there 
is a Fault, but not in Point of Law; they might 
have laid it more generally, ſo as to have given 
more Evidence. | 

Mr. Baron Potis. However, it is well enough. 
But for you to ſay, becauſe they did not actu- 
ally fight, it is not a levying War; is it not 
plain what they did intend > That they catne with 
that Intention, that they came in that Poſture, 
that they came armed, and had Guns, and Blun- 
derbuſſes, and ſurrounded the Ship twice ; they 
came with an armed Force; that is a ſtrong Evi- 
dence of the Deſign. 

L. C. J. You would make no Act to be aiding 
and aſſiſting, but fighting. 

Mr. Phipps. Then next I am in your Lordſhip's 
Judgment, whether the Statute of 28 of Hen. VIII. 
by which Captain Vaugban is tried, is in Force, and 
be not repealed by che firſt and ſecond of Philip and 
Mary, which faith, That all Trials, in Caſes of 
Treaſon, ſhall be at the Common Law. Now by 
the Common Law before the Statute 28 Hen. VIII. 
Treaſon done u the Sea, was tried before 
the Admiral, or his Lieutenant; and my Lord 
Coke, in the 12 Rep. in the Caſe of the Admiral- 
Yo ſaith the Juriſdiftion of the Admiralty is by 

Common Law, By the Statute 33 Hen. VIII. 


Trea- 
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Treaſon confeſſed before three of the Privy-Coun- 
cil might be tried in a foreign County, but that 
Statute is repealed by the Statute 1 and 2 of Philip 
and Mary; for by the Statute 33 Hen. 8. c. 4. 
| Treaſon committed in Wales, might be tried in 
what County the King would aſſign; but ſince 
the Statute of Philip and Mary, it muſt be in the 
proper County; ſo that we are in your Lordſhip's 
Judgment, whether the Statute of 28 Hen. 8. be 
in Force; and whether, ſince the Statute of 1 
and 2 Philip and Mary, Treaſons done upon the 
Sea, ought not to be tried before the Admirals, or 
anciently at the Common Law? 

L. C. J. This is Treaſon by the Common 
Law, and the Trial is by the Method of the Com- 
mon Law. ' 

Mr. Phipps. Tis true that my Lord Coke, and 
other Authorities ſay, that the Statute 35 H. 8. 
for trying Treaſons committed beyond Sea, 1s 


not repealed by the Statute of 1 and 2 Philip and 


Mary; but they do not ſay that this Statute 1s not 
repealed by the Statute of Philip and Mary; and 
the Books being ſilent in this, is the Reaſon why 
I propoſe this Queſtion for your Lordſhip's Judg- 
ment. | 

L. C. J. It is no more a Queſtion than the Tri- 
als of foreign Treaſon, and then the Determina- 
tion of the Trials upon the 35th determines the 

ueſtion upon this. 

Dr. Oldiſb. We muſt have two Witneſſes by the 
Rules of the Civil Law; an extrajudicial Saying 
of a Party may be retracted by them at any Time, 
that is the Civil Law, and ſo there can be but one 
Witneſs, 

L. C. J. That is not the Law of England. 

Dr. Oldiſh. I do humbly conceive that the Civil 
Law is not taken away in this Caſe ; for though 
the Statute preſcribes the Form of Proceedings 
according to the Rules of the Common Law, yet 
as to the Crimes and Proofs, the Civil Law is {till 
in Force; and then the Party may retract his Con- 
ſeſſion in Judgment, much more any extrajudicial 
Saying. 8 

Mr. Whitaker, You are arraigning the Verdict. 

L. C. J. That you ſhould have taken Notice of 
before the Verdict was given. But we think there 
is no Danger in hearing this Objection, becauſe it 
is ſo eaſily anſwered, How many Witneſſes were 
to the Confeſſion ? 

Sir Charles Hedges. Weare not in a Court that 
proceeds according to the ſtrict Rules of the Civil 
Law; but if we were, that Law is not fo ab- 
ſurd as to allow that a Party may retract his 
Confeſſion at any Time, ſo as to make it have no 
Effect. ; 

2 Oldiſb. There muſt be two Witneſſes at any 
ime. 

Sir Charles Hedges. So there are here to the Con- 
ſeſſion; but you miſtake if you think that every 
Particular is to be proved ſtrictly as the Civil Law 
requires; for the End of the Statute which directs 
the e of this Court, was to facilitate the 
Method of making Proofs, that being found dif- 
* by Ts Courle of the Civil Law] and there- 

ore was that Statute made, as plainly appears b 
the Preamble thereof. NETS FW : 

Dr. Oldiſb. There is a new Statute that revives 

that Statute again, and that requires two Wit- 
neſſes; whereby it is reduced to the Rules of the 


Civil Law again. | 


L.C. ]. Two Witneſſes there muſt be ; but 
then conſider it is not neceſſary to have two to 
every individual Overt- Act: For ſuppoſe there 
be two Overt-Acts laid in the Indictments, for 
one Species of Treaſon, compaſſing and imagining 
the Death of the King; if there be one Witneſ⸗ 
that he bought a Dagger, and ſaid he would kill 
the King, and he is ſeen, it may be, going to the 
King's Bed-Chamber with the Dagger; another 
Witneſs ſays, he ſaid he would kill the King with 
a Piſtol, and bought a Piſtol, and he ſtood wait- 
ing to kill the King as he came by ; that 15 another 
Overt-Act of the ſame Treaſon. If one Witnels 
prove one, and another Witneſs prove the other, 
this is ſufficient Proof with us. 

Dr. Oldiſb. It is another Queſtion, Whether he 
be a Subject ? 

L. C. J. That is not an Overt- Act; if there be 
one Witneſs to that, it is enough, there needs not 
two Witneſſes to prove him a Subject; but upon 
the Trial there were above two Witneſſes to 
prove it; that was Critienden, the Marſhal of 
Dover, Creagh, and Rivet. | mult tell you, as to 
the Doctrine of the Civil Law, it is not univer- 
ſally received in all Countries it is received in ſe- 
veral Countries as they find it convenient, and not 
as obligatory in itſelt. 

Dr. Oldi/ſh. Yes, in all Places, as to Proof; for 
'tis the Law of God and Nations, ex ore dus- 
rum, vel trium, &c. and one Witneſs is no Wit- 
neis. | 

Sir Charles Hedges, Two Witneſſes may be ne- 
ceſſary to convict a Man of any capital Crime, 
but then it doth follow that there mult be two 
Witneſſes to prove every particular Fact and Cir- 
cumſtance. In this Point, touching the Place of 
the Nativity of Tamas Vaughan, was there not 
ſufficient in his own Confeſſion, together ich the 
other Proofs on the King's bchait, to throw the 
Burden of Proof upon the Priſoner ? You your 
ſelves ſeem to have been of that Opinion; you 
undertook to prove it, and *tis you that have fail- 
ed in that Particular, 

L. C. J. Our Trials by Juries are of ſuch Con- 
ſideration in our Law, that we allow their Deter- 
mination to be the beſt, and moit advantagiaus 
to the Subject; and therefore leſs Evidence is re- 
quired than by the Civil Law. So ſaid Te 


in his Commendation of the Laws of England. 


Dr. Oldiſb. Becauſe the Jury are the Witneſſes in 
Reality, according to the Laws of Kπ land, being 
prelumed to be ex vicinelo; but when it is on the 
high and open Seas, they are not then preſumed 
to be ex vicineto, and ſo mult be inſtructed ac- 
cording to the Rules of the Civil Law by Wit- 
neſſes. | 

Mr. Baron Potis. This is not a Trial by the Ci- 
vil Law; for that Statute was made to avoid tlie 
Niceties of your Lavr. 

Mr. J. Eyre. He is tried with like Evidence, as 
in other Caſes of High-Treaſon. 

Dr. Oldiſb. No, the late Act requires two Wit- 
neſſes. 8 

Cl. of Arr. Make Proclamation of Silence. 

Cryer. All manner of Perſons are commanded 
to keep Silence, while Judgment is giving, upon 
Pain of Impriſonment. 


And then Judgment was given, acccording as Me 
Law diretts in Caſes of High-Treaſon 
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The Commiſſion of Capt. Thomas Vaughan, 
which he had by- Order of the French 


King. 


Ewis Alexander of Bourbon, Earl of Tou- 
louſe, Duke of Amville, Commander of the 
King's Orders, Governor and Lieutenant-General 
for bis Majeſty in the Province of Bruany, Peer and 
Admiral of France; To all thoſe who ſhall ſee theſe 
preſent Letters, Greeting. The King having declared 
War againſt bis Catbolick Majeſty, the Favourers of 
the of the Crowns of England 
and Scotland, and the Eſtates of the United Pro- 
vinces, for the Reaſons contained in the Declarations 
publiſhed by bis Ma iy throughout the Extent of his 
Kingdom, Countries, Lands, and Lordſhips under 
his Obedience; aud his Majeſty baving commanded 
1s bo take Care that the ſaid Declaration . obſerved, in 
what 41h depend unon the Power and Autbority which 
his Majeſty bath been pleaſed to commit to our ſaid 
Charge of Admiral ; We have, according to the ex- 
preſs Orders of bis ſaid Majeſty, given Leave, Power 
and Permiſſion to Thomas Vaughan, living at Bul- 
loigne, 4% arm and ſet forth in warlite Manner a 
Bark, called The Loyal Clencarty, of the Burthen 
of Ter. Tons, or thereabouts, which is at preſent in the 
Port of Bulloigne, with ſuch Number of Men, Can- 
ans, Bullets, Powder, Shot, and other Ammunitions 
of War, and Proviſions which are neceſſary to ſet ber 
cut ts Sea, in a Condition to ſail and cruize upon the 
Pirates, and others <tithout Commiſſion, as alſo upon 
the Subjects of bis Catholick Majeſty, the Eſtates 
of the United Provinces, the Favourers of the 
of the Crowns of England and 
Scotland, and other Enemies of this Eſtate, in what 
Places foever be can meet them, whether it be upon 
the Coaj!s of their Country, in their Ports, or Rivers; 
alſo upon their Skores, or Places where the ſaid Cap- 
tain I homas Vaughan hall think fit to land to an- 
ay the ſaid Enemies; and there to make uſe of all the 
Means and Arts permitted and uſed by the Laws of 
IVar, to take them and bring them Priſoners, with 
Heir Ships, Arms, and other Things in their Poſ- 
on. a 
Provided the ſaid Vaughan ſhall keep, and cauſe 
thoſe of bis Crew to keep the Maritime Orders, and 
that be ſpall carry, during bis Voyage, the Flag and 
Enſign of the King*s- Arms, and of Ours, and cauſe 
the preſent Commiſſion to be regiſtred in the Regiſtry 
of the neareſt Admiralty where he ſhall be equipped, 
and leave there a Roll jigned and certified by bim, 
contatiung the Names and Sirnames, the Births and 
Reſidence of his Crew; and make kis Return to the 
1nd Place, or ſome other Furt of France, and make 
i Report before the Officers of the Admiralty, and no 
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others, of what ſhall have happened during bis Voyage, 
and give us Advice thereof, and ſend bis ſaid Report 
to the Secretary-General of the Marine, with be 
Papers juſtifying the ſame, that we may give ſuch 
Orders thereugou as may be neceſſary. 5 

And we pray and require all Kings, Princes, Po- 
tentates, Sovereigns, Eſtates, Republicks, Friends and 
Allies of this Crown, and all others, to whom it ſhall 
appertain, to give to the faid Vaughan all Favour, did, 
Aſſiſtance and Succour in their Por with bis ſaid 
Veſſel, Company and Prizes, which Je ſhall take du- 
ring his Voyage, witbout doing, or ſufferiug to be done 
to him any Trouble or Hindrance ; offering io do the 
like when we ſhall be by them thereunto required. 

And wwe do command and require all Marine Offi- 
cers, and others, to whom it ſhall appertain, to let 
bim ſafely and freely paſs with his ſaid Veſſel, Arms 
and Company, and the Prizes which he ſhall take, 
without doing, or ſuffering to be done to bim any Trou- 
ble or Hindrance ; but on the contrary, to give bim 
all Succour and Afiſtance that ſal be neceſſary. 
Theſe Preſents to be of no Force after one Year, from 
the Day of the Date hereof. 

In Witneſs whereof We have ſigned theſe Preſents, 
and cauſed them to be fealed with the Seal of our 
Arms, and counter: ſigned by the Secretary-General of 
the Marine, at Verſailles, the tenth Day of the Month 
of July, One Thouſand Six Hundred Ninety Five. 


L. A. de Bourbon, 
L. S. 


By my Lord de Vallencour. 


The preſent Commiſſion was regiſtred in the 
Regiſtry of the Admiralty of Bulloigne, after ha- 
ving been ſeen by us James Abbot de la Cocherine, 
the King's Counſellor, deputed to the Intendency 
of Bulloigne, exerciſing the Charge of Lieutenant- 
General of the Admiralty, in the Preſence of the 
King's Proctor, at the Requeſt of the ſaid Cap- 
tain Yaughan, being preſent, whom we have per- 
mitted to fail and cruize upon the Enemies of the 
Eſtate, Done at Bullagne the fourteenth of July, 
One Thouſand Six Hundred Ninety Five. 


Maginon 


Verſionem hanc Ang] icanam in omnibus, cum 
ſuo Originali Gallio convenire teſtor, 


Wilhelmus Rocke, Notar. Publ. 


He was afterwards executed according to his Sen- 
tence, F 
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CLXIII. Proceedings in Parliament againſt Sir John Fenwick, 
Bar. upon a Bill of Attainder for High- Treaſon, November, 


&c. 1696. 8 Will. III. 


Proceedings in the Houſe of Commons. 


Veneris 6 die Novembris, 1696. 


Dmiral Ryſe{acquainted theHouſe 
of Commons, that his Majeſty 
* had given Leave to lay before the 
A Houſe ſeveral Papers in the Na- 
> Wd ture of Informations of Sir John 
"DARN Fenvick, in which he and ſeveral 
other Perſons of Quality were named; and deſired 
that they might be brought up to the Table and 
read; and that he might have an Opportunity 
to juſtify himſelf, or if he did not, that he might 
fall under the Cenſure of the Houſe. And Mr. 
Secretary Trumbal being preſent, did ſay, That 
he had his Majeſty's Leave to lay thoſe Papers 
before the Houſe z and if the Houſe pleaſed he 
would bring them up to the Table. 

And accordingly (the Houſe ſhewing a general 
Inclination for it) they were brought up to the 
Table and read (being the Account he gave of 
the laſt Plot under his own Hand ; and his Exa- 
mination taken by Mr. Vernon, afterwards upon 
his Trial produced); and after the ſame was read, 
the Houſe ordered, That Sir Jobn Fenwick ſhould 
be brought immediately before them; and that 
no Perſon ſhould in the mean Time ſpeak with 
him, or give or receive any Paper from him. 
And the Houſe further order'd, That the Lord 
Cutts, Sir Henry Hobart, and Mr. Norris, three 
of their Members, ſhould ſee their Order exe- 
cuted, 

And in the mean Time adjourned to the After- 
noon. | 

About Five a Clock in the Afternoon Sir Jobn 
Fenwick was brought with a ſtrong Guard (which 
the Lord Cutis had taken Care for) to the Houſe 
and being brought to the Bar, Mr. Speaker ſpake 
to him thus : | 

M. Speaker. Sir Jobn Fenwick, the Houſe un- 
derſtand that you have ſhew'd ſome Inclinations 
to make a Diſcovery of the Deſigns and Practices 
of the Enemies of the Government ; you have 
now an Opportunity to do it; and the Houſe 
require it from you, that you make a full and 
ample Diſcovery of all you know of that Matter. 

Sir Jobn Fenwick. Mr. Speaker, I ſuppoſe the 
Houſe is not ignorant of my Circumſtances. I 
am indicted of High-Treaſon, and have been ar- 
raigned: What I have done to ſerve the King 
and Nation his Majeſty knows, it hath been com- 
municated to him by his Privy- Council. I do 
not know but what I ſay may hurt my ſelf; and 
therefore I deſire that I may have ſome Securi 


for my ſelf, and I am willing to tell the full of 
all I know, 
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Mr Speaker. Sir, if you pleaſe to withdraw for 
the preſent, the Houſe will ſend you their Plea- 
ſure. 


Sir John Fenwick withdrew. Il us calld in again. 


Mr. Speaker. Sir John Fenwick, 
ſince you withdrew, the Houſe have 
conſider'd of what you ſaid at the Bar. 
They do not think what you ſaid is an Anſwer to 
what they require; they do expect a full and can- 
did Confeſſion from you of what you know; and 
they think that the beft Way for you to obtain 
the Favour of the Houſe is to deal ingenuouſly 
with them. 

Sir John Fenwick. Sir, I am in the Hands of the 
Law, and I would not do any Thing that his Ma- 
jeſty might be angry with me; for I do not know 
it is with his Majelty's Conſent : I have acquaint- 
ed him fully with all I know of the Matter ; this 
is all the Account I can give you at this Time. 
*Tis a dangerous Point that I am under; Fknow 
not but I may come to my Trial in a few Days; 
and what I may ſay may riſe up againſt me in a 
Court of Judicature : I humbly propoſe it to the 
Houſe, it they do not think it a hard Caſe for me 


paul Folir, 
Eiq; 


to make any Confeſſion here, when his Majeſty 


hath all that I know. I ſhall be very ready to do 
what this honcurable Houſe pleaſes to command 
me; but I deſire this Houſe will conſider my 
Circumſtances ; I would not offend the King, nor 
offend this Houſe. 

Thereupon Mr. Speaker again ſpake to him to 
withdraw. And being withdrawn, the Houle de- 
bated, whether they ſhould acquaint him with 
their having thoſe Papers of Information. But 
they did not think fit to do it for this Reaſon, be- 
cauſe they thought thoſe Papers were a Contri- 
vance, and made by others for him; and that the 
beſt Way to get the Truth out of him, would be 


for him to tell his own Story. Beſides, if the 


Houſe ſhould let him know they had thoſe Papers, 
he would only refer to thoſe Papers, as he had 
lately done, when he was examined by the King 
and Council. 

"Twas alſo debated, whether there ſhould be 
any threatning Words uſed rowards h m ; but 
they thought that not proper; for his Conteſſion 
ought to be free and natural, It was alſo de- 
bated, whether they ſhould take Notice of h's 
Majeſty's Conſent ; but that was not thought 
fir, being thought derogatory ro the Privi- 
leges of the Houſe. So the Houſe ordered him 
to be called in again; and Mr. Speaker deli- 


ty vered the Senſe of the Houſe to him in theſe 


Words 


I Sr 


„„ wo9- 


ir 
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Sir John Fenwick at the Bar. 


Mr. Speaker. Sir Jobn Fenwick, the Houſe has 
conſidered of what you have ſaid, to excuſe your 
making a Diſcovery of your Knowledge of the 
Deſigns and Practices of the Enemies of the Go- 
vernment z and they think what you ſtand upon 
is only an Excuſe ; they think you have no Rea- 
ſon to apprehend the King ſhould be angry with 
you for making any Diſcovery to this Houſe, this 
being the proper Place to enquire of all Things 
that do relate to the King and Government, eſpe- 
cially his Majeſty's Safety; and you ought to 
diſcover to them what you know. As to what 
you ſtand upon, that you ſhould not be preju- 
diced by what you diſcover here, I am command- 
ed to tell you, they do take Notice by what you 
have ſaid here, that you have already, notwith- 
ſtanding what you ſay, diſcovered it to the King 
and Council : And they command me to tell you, 
that you have no Reaſon at all to apprehend, that 
you ſhall ſuffer any thing if you make a full and 
tree Diſcovery here; no Man that ever did fo, 
and deal: candidly with this Houſe, ever did : 
»Tis in your Power to deſerve the Favour of the 


Houſe , *tis requir'd by the Houſe, that you make 


a Diſcovery z and this is the laſt Time that you 
are like to be aſked to do it. 

Sir Jobn Fenwick. Mr. Speaker, I know not 
what Anſwer to make to this Houſe ; I would not 


willingly offend it; what I have informed the 


King of, is a great dealz and a Man would have 
ſome little Time to recollect himſelf; and I have 
been kept a very cloſe Priſoner, and had no Con- 
veniency of Pen, Ink, and Paper ; *tis hard to 
remember juſt of a ſudden z- and I would willing 
ly be ſecure his Majeſty will not be angry with 
me. I was in hopes that his Majeſty would have 
informed the Houſe himſelf ; he hath all that I 
know; my Circumſtances are hard, I am in dan- 
ger every Day to be tried, and I deſire to be ſe- 
cured, that what I ſay ſhall not rife up in Judg- 
ment againſt me; 'tis hard to make me accuſe 
my felt under theſe Circumſtances, and very hard 
to put me on it now. 

Mr. Speaker, As to what you ſay relating to the 
Fear of his Majeſty's Diſpleaſure, and the other 


- Excuſe, you have had your Anſwer already. As 


to what you ſay relating to Time, if you will now 
declare what you know and remember, the Houſe 
will take it into Conſideration, whether they will 
give you farther Time to make up the reſt. 

Sir John Fenwick, Sir, his Majeſty hath all ex- 
actly 3 tis impoſſible for me to inform you of it 
without accuſing my ſelf : I do not really know 
what to atk bur a little Time, it they would pleaſe 
to give it me. 

Mr. Speaker. Sir, you know already what the 
Houſe requires of you. | 

Sir Jolm Fenwick, I do: But 'tis no Excuſe that 
I have made: What I have told is Truth, to the 
belt of my Knowledge : I am not very good at 
Speaking; and if I might have a little Time, I 
ſhall do what they pleaſe to command me. 

Mr. Speaker, If that be all you have to ſay, if 
you pleaſe to withdraw, you ſhall know the Plea- 
ture of the Houle. | 


Sir John Fenwick withdraws. Is called in again. 


Mr. Speaker. Sir Jobn Fenwick, this Houſe have 
Vol. V. | | 
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conſidered what -you ſtood upon when you were 
here laſt, that your Memory was bad, and that 
you defired Time; but the Houſe think it a 
Matter of great Moment to the King and whole 
Nation, that thoſe that are their Enemies ſhould 
be diſcover*d as ſoon as poſſible; and this being 
a Matter within your Knowledge, the Houſe do 
not think fit to give you Time z but if they find 
by your Diſcovery, that you deal candidly and 
ingenuouſly with them, and have told them as 
much as you know upon your Memory, they will 
conſider of your Requeſt of giving you Time for 
the reſt... 

Sir Jobn Fenwick. When firſt I ſpake to the 
Privy-Counſellor, I propos'd it to him, whether 
I might have a Pardon without being an Evidence 
againſt any Man; and in that Caſe I would ſerve 
the King ſo as to tell him all that I knew, It 
was upon Honour that I did it to him, and he 
took the Words in Writing from me, and ſent 
them to the King in Flanders. The King's An- 
ſwer was, That he made no Objection as to my 
being an Evidence, nor his giving me a Pardon; 
but that I could expect no Pardon *till he knew 
what I could ſay: Upon that, I was encouraged 
to do what I did for his Majeſty's Service ; and I 
have found in all my Buſineſs ſince, whatever I 
do or ſay, the Anſwer is, *Tis not ſatisfactory, 
and I am where I was. When this was done, 
there was a Meſlage ſent to me from the Lords 
Juſtices, That this was not ſatisfactory, and I mult 
tell all I know : Now when a Man hath told all 
he knows, and this muſt ſtill be the Anſwer, *tis 
very hard. The King's Anſwer was, That I 
ſhould more fully make good what I had ſaid. 
Sir, I did afterwards explain what J had inform- 
ed that honourable Perſon, and ſtill it was not 
ſatisfactory. I hope I ſhall not find this from this 
honourable Houſe: I am upon my Life, and I 
hope this Houſe will conſider of it: I know this 
Houſe is good Security if I had it; but 'till I 
have it, I am under theſe Circumſtances, and I 
may at laſt be told all is not ſatisfactory : I deſire 
the Houſe will pleaſe to conſider of it, 

Mr. Speaker. Sir, you know the Pleaſure of the 
Houſe, you know what they require of you. 

Sir Jabn Fenwick, I am very unwilling to offend 
the Houſe 3 but theſe are very hard Circumſtan- 
ces, to be told, when I have done all I can, *tis 
not ſatisfactory, 

Mr. Speaker, Sir, you know what the Houſe 
does expect; you mult either give them Satisfa- 
ction in it, or withdraw. 


Accordingly he withdrew, 


And a Motion was made for Leave to bring in 
a Bill to attaint Sir John Fenwick of High-Trea- 
ſon; and after a Debate thereupon, the Houſe 
divided, 


Yeas — 179. Noes —— 61. 


So it paſſed in the Affirmative. 
Lune 9 Die Novembris, 1696. 


The Bill for attainting Sir Jon Fenwick of High- 
Treaſon was preſented to the Houſe; and after a 
long Debate of ſeveral Hours, the Queſtion was 
put for the ſecond Reading of it; whereupon the 


Houſe divided, 
G Yeas 
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might have the Solicitor he deſired, though it was 


Yeas——196. Noes —— 104. 

So it paſſed in the Affirmative, and Friday 
Morning was appointed for it. f 

The ſame Day the Houſe order'd, That Sir John 
Fenwick ſhould have a Copy of the Order for read- 
ing the Bill the ſecond Time, and a Copy of the 
Bill; and that he ſhould be allow'd Pen, Ink, and 


Paper. 

Rad further order'd, That Mr. Attorney-Ge- 
neral, and Mr. Solicitor-General, ſhould prepare 
and produce the Evidence againſt him on Friday 
Morning. 

And Mr. Speaker this Day acquainted the 
Houſe, that he had received a Letter from Mr. 
Fuller, which he thought fit to acquaint the 
Houſe with; but upon a Queſtion for reading of 
it, it paſſed by a very great Majority in the Ne- 
gative ; fo that there was no Diviſion upon that 
Matter, but the Letter was writ in the Words 
following : | 


SIR, 
Preſume that no Perſon whatever, in the Intereſt 
of the preſent Government, hath been more actually 
engaged with Sir John Fenwick than my ſelf, it be- 


ing my Fortune ſeveral Times to bring Letters to bim 


from the late King and Queen at St. Germains, and 
to carry his Anſwers : I have alſo been with bim at 
private Conſults of the late King*s Adberents, as my Iu- 
formations aſſert 3, ſo that if I may be ſerviceable to the 
detecting bis Treaſons, Iſpall be very ready ts ſerve the 
Government, and to demonſtrate my Integrity. 


I am, Sir, 
Your Honour's moſt humble 


and devoted Servant, 
V. Fuller. 


Aaritis 10 die Novembris, 1696. 


Sir Jahn Fenwick ſent the Speaker a Letter in 
theſe Words, 
Suk, Newgate, Nov. 10. 
Loud have addreſſed my ſelf in the bumbleſt Man- 
ner I could t9 the Honourable Houſe of Commons, 
from whom I received a Copy of a Bill againſt me with 
their Order; but my Keeper will not carry any Paper 
from me but to your ſelf, to whom I durſt not preſume to 
fend a Petition to deliver for me. Therefore I beg the 
Fuvour you will pleaſe to acquaint the Houſe, that it is 
my bumbie Petition to them, That they would give 
{ eave for my Counſel Sir Francis Pemberton, Sir 
Thomas Powis, and Sir Bartholomew Shower, to 
come 19 me, <oith my Solicitor, Chriſtopher Dighton, 
o adviſe with alone, The Keeper will not ſo much as 
let me jend the Copy of the Bill and Order to my Solici- 


lor, fo it is of no Uſe to me: 1 bumbly beg they will 
fleaje to give Order, that I may have all Aſjiſtance 
that is neceſſary for me, and that you wil! pardon this 


Trouble from, Sir, 


Your moſt humble Servant, 


Jonn Fenwick. 


pon this Letter they did readily order that he 
ſhould be allowed two Counſel to make his De- 
tence, and that they might be alone with him ; 
and after ſome Debate, did give Leave that he 


I 


ſaid, his Solicitor was a very great Jacobite ; and 


it was inſinuated, that he was ſuſpected to be con- 
cern'd in the Eſcape of Goodman ; but it was alſo 
ſaid, that he had been made uſe of as his Solicitor 
to prepare for his Trial, and before that, in other 
Matters; and fo that it might not be thought that 
there was any Hardſhip upon him, in that Reſpect, 
the Houſe thought fit to allow Mr. Dighton to be 
his Solicitor. | 


Jovis 12 die Novembris, 1696. 


A Petition was preſented from Sir Y . 
wick, as follows: 


To the Honourable the Knights, Citizens, and 
Burgeſſes in Perhament aſſembled, | 
* . * 


The humble Petition of Sir Joby Fenwick, Bar, 


Sheweth, 
HAT there being a Bill of Atlaiuder brought into 
this Houſe for the Altainting of your Pett!toner 
of High-Treaſon, and your Petitioner is adviſed, That 
there are many weighty Reaſons ts be offered againſt the 


ſaid Bill; 


Your Petitioner therefore moſt humbly prays, That 
your Honours «ill be pleajed to hear lim by bis 
Counſel againſt the Paſſing of the ſaid Bill at the 
Bar of this Honourable Henſe;, and to appoint 

| ſuch Time fer the ſame, as to your Honours ſhall 
ſeem meet. And your Petitioner hall ever 

pray, &c. 
J. FENWIeK. 


Which Prayer of his Petition was granted. 
Veneris 13 die Novembris, 1696. 


Sir Jobn Fenwick was brought to the Houſe by 
Order) from the Priſon of Newgate; and there 
being a very great Company of Strangers, both 
in the Lobby and Speaker's Chamber z and the 
Houſe being full of Members, to prevent the 
Inconvenience that ſuch a Number of People 
crowding in might occaſion, the Lobby was or- 
dered to be cleared of all Perſons that were not 
concerned, and alſo the Speaker*s Chamber, and 
that the Back-door of the ſame ſhould be lock'd, 
and the Key Jaid upon the Table: But it having 
been ſaid, that the Lords did admit the Members 
of this Houſe to hear their Debates z there was 
private Intimation given the Serjeant to let them 
remain in the Speater*s Chamber, when others were 
remov'd, 

Then Sir Jobn Fenwick was order'd to be broucht 
to the Bar: But it being a Proceeding of that Na- 
ture, that none of the ancienteſt Members could 
give a Precedent, it was neceſliry to ſettle ſome 
Preliminaries z and the firſt Queſtion that was 
moved, was, Whether the Mace ought to lic up- 
on the Table when Sir Jobn Fenwick was Ya the 
Houſe, or whether the Serjeant ought not to ſland 
by him with it at the Bar ? | 

Mr. Smith. Sir Jobn Fenwick being a Priſoner, 
the Mace ought to be at the Bar, and then no 
Member can ſpeak. 

Mr. Boyle. This Hearing. of any Thing I can 
think of, is moſt like the Hearing of an Election; 
and then the Mace is upon the Table, and every 
one has Liberty to ſprak and aſk Queſtions, 
| Mr. 
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* Mr. Chanc. of Excheq. The Mace 
* My. Charles ought not to be upon the Table, be- 
Montagne. cauſe he is a Priſoner: The Sheriffs 
of Lindon can't have him in Cuſtody here, and 
ſo they deliver him into Cuſtody of the Ser- 


nt. | | | 
"I 7. Howe. That Argument would be good, 
if he could not be in Cuſtody of the Serjeant un- 
leſs he had the Mace in his Hand. | 

Mr. Brotberton. The Mace ought to be upon the 
Table, becauſe the Bill is to be read. 

Mr. Chr. Muſgrave. The Mace ought to be up- 
on the Table. — any Bill was read but the 
Mace was upon the Table. | 

Col. Granville, If the Mace be not upon the Ta- 
ble, it would be a great Hardſhip to the Mem- 
bers that they cannot ſpeak, and a great Hardſhip 
upon the Priſoner that he can't aſk any Queſtions. 
My Lord Torrington was brought Priſoner from 
the Tower, and upon Account of his Quality the 
Houſe did not let him go to the Bar: But while 
he was in the Houſe, the Mace was upon the Ta- 
ble, and he gave an Account of the whole Cam- 
paignz and every Body was at Liberty to aſk what 
Queſtions they pleaſed. > 

Mr. Att. Gen. The Matter is very 
new; and I think *tis neceſſary you re- 

ſolve upon the Method before you call 
in the Counſel, that you may acquaint the Coun- 
ſel with it: I think it not proper that the Mace 
ſhould be upon the Table, becauſe he is a Pri- 
ſoner; though it may not be neceſſary that the 
Serjeant ſhould have it upon his Shoulders all the 
Time, but he may eaſe himſelf, I believe you 
will aſk Sir Fobn Fenwick what he has to ſay, but 
no Queſtions to make him accuſe himſelf: And I 
humbly propoſe it to you, that after the Counſel 
is called in, they may open the Natureof the Evi- 
dence againſt Sir Fobn Fenwick; and then, whe- 
ther you will permit them to go on, or they ſhall 
withdraw, and the Houſe will conſider what Que- 
tions ſhall be aſked. | 

Col. Merdaunt, | hope the Queſtions will be ta- 
ken down upon a Paper by the Speaker, and then 


read to us, that we may ſce if they be right, and 


fo aſked by the Speaker. 

Sir Hill. Williams. If the Mace is not upon the 
Table our Mouths are muzzled: We are in the 
Nature of Judges; and ſhall we paſs a Vote that 
the Judges ſhall not aſk any Queſtions ? 

Sir Tho, Dyke. I can't be intormed without aſk- 
ing of Queſtions; I know not whether you are a 
t louſe without it, without having the Mace upon 
the Table. And will you act in your highett Ca- 
pacity without being a Houſe ? 1 do not know 
how it was when the Lord Torrington was here 
but when the Duke of Leeds was here, the Mace 


was upon the Table, 


Mr. Hane. I wiſh you had appointed a Com- 
mittee to have ſettled the Preliminaries, and that 
the Bill had not been brought in at all; what they 


labour, as a Matter to avoid Delay, may occaſion 


more. For though when you carry the Mace to 
the Table, no Member thould have the Liberty 
to ſpcak, yet any Member hath Liberty to deſire 
that the Counſel may withdraw, and then they 
mult withdraw, and the Mace muſt be brought 
upon the Table. 

Mr. Cbanc. of Excheg. That Gentleman is cer- 
tainly in the right: But I think the Mace muſt not 
be upon the Table till when the Priſoner is here; 
and! _ the Queſtions muſt be aſł'd by the Chair. 

OL, V. 
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The longeſt Examinations that I remember was 
of the Admiralty, and then the Queſtions we 
aſked by the Chair. For the Inſtance of my Lord 
Torrington, *tis true, he had not the Mace with 
him, but he came at his own Requeſt, he came ta 
give you an Account of his Proceedings; and in 
that Caſe not a Queſtion was aſked by any Mem- 
ber; any Member. bath Liberty to propoſe any 
Queſtion, but it muſt be aſk'd by the Chair. 

Afterwards the Queſtion was put, and it paſſed, 
That Sir Jobn Fenwick ſhould ſtand with the Mace 
at the Bar. 

Then a Queſtion aroſe about reading of the Bill: 
Some Gentlemen ſaid, it could not be read when 
the Counſel was preſent, for the Mace would be 
off the Tablez (and they ſeemed to be under 2 
Difficulty by having paſſed the laſt Queſtion ;) 
others ſaid, it was not neceſſary to read it whillt 
Sir Fobn Fenwick was preſent, he having had a Co- 
2 of it; but at laſt it was thought reaſonable, it 

ing in the Nature of a Charge upon him, that 
it ſhould be read to him when preſent with his 
Counſel; and 'twas ſaid, it was done ſo in the 
Caſe of Indictments, tho* Copies were delivered 
to them: But it ſhould be read only as a Matter 
of Form, as a Charge to which he was to anſwer ; 
but it could not be reckoned a ſecond Reading, ac- 
cording to the Rules of the Houſe, the Mace being 
off the Table; and therefore it ſhould be read again 
when the Counſel and he was withdrawn. 

And it was faid, that the Journals did take no- 
tice, that in ſome Caſes, as in the Caſe of an ad- 
journed Debate, ſome Bills had been read four 
times; and ſo it was agreed, and that Difficulty 
was ſolved. 

And the Serjeant took the Mace, and brought 
Sir Jobn Fenwick to the Bar; and Counſel was ad- 
mitted for him, and for the Bill, viz. 


Mr. Serjeant Gould, King's Serjeant, and Mr. Re- 
corder Lovel, likewiſe King's Serjeant, And Sir 
Thomas Powis, and Sir Bartholomew Shower, 
for Sir John Fenwick. 


And Mr. Speaker opened the Matter thus. 


Mr. Speaker. Sir Jobn Fenwick, the Houſe have 
received Information that you have been in a hor- 
rid Conſpiracy againſt the Life of his Majeſty, and 
for bringing in a French Force toinvade this King- 
dom, that you have been indicted thereof ; and 
they have conſidered the Nature of the Crime with 
which you ſtand charged, and how deſtructive it 
would have been (if it had ſucceeded) to the very 


Being of this Kingdom; and therefore, that you 


may not go unpuniſhed, if you are guilty, have 
ordered a Bill to be brought into this Houſe to at- 
taint you for High- Treaſon, which hath been once 
read, and will be now read to you at the Bar; and 
then you will hear the Evidence againſt you, and 
have Liberty tomake your Defence: And though 
youcannotclaim any Right thereto, this Houſe (to 
ſhew how ready they are to favour you, in giving 
you any reaſonable Help to make your Detence) 
do allow you Counſel to aſſiſt you therein; and 
having granted you this their Favour, they do 
expect that you will make a good Uſe of it. lam 
likewiſe to acquaint thoſe that are your Counſel, 
that this Houſedo reckon their own Prudence will 
ſo guide them, as not to give any juſt Offence to 
this Houſe ; and that they will not be allowed to 
queſtion the Power 2 Parliaments to pals _ 
2 0 
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of Attainder, when they judge it requiſite z of 
- which this Houſe is more proper to judge than 
any private Perſon, and therefore they will not 
allow you to debate that Point. 

Let the Bill be read. 


[Clerk of the Houſe of Commons reads.) 
GO: Sir John Fenwick, Bart. was, 


upon the Daths of George Porter, Elq; 
and Cordel Goodman, Gent. at the Sel- 
fiong of Oyer and Terminer held koꝛ the City of 
London, on the 28th Day of May, 1696. indicted 
of High-Treaſon, incompaſling and imagining the 
Death and Deſtruction of his Maſeſty, and adhering 
to his Enemies, by conſulting andagreeing with le⸗ 
veral Perſons (whereof ſome have been already At- 


tainted, and others not yet bzought to their Trial 


fo: the ſaid Treaſon) at ſeveral Meetings, to lend 
Robert Charnock, (ince attainted and executed fo2 
High-Treaſon, in conſpiring to aſſaſſinate his Ma⸗ 
jeſty's Sacred Perſon(whom God long pꝛeler ve) to 
- the late King James in France, to invite and encou- 
rage the French King to invade this Kingdom with 
an armed Foꝛte, by promiſing to join with and a(lilk 
him with Men and Arms upon ſuch Javaſion. And 
whereas the ſaid Sir John Fenwick did obtain his 
Majeſty's Favour to have his Trial delayed from 
Time to Time, upon his repeated P2omiſes of ma⸗ 
king an ingenuous and full Conkeſſion of his Know⸗ 
ledge of any Deſign oz Conſpiracy againſt his Ma⸗ 
jelty's Perſon oꝛ Covernment, and of the Perſons 
therein tonterned. And whereas he has lo far abuſed 
big Maſeſt y' g great Clementy andJndulgence there⸗ 
in, that, inſtead of making ſuch Tonfeſſion, he hath 
contrivedand to2med falſe and\ſcandalous Papers as 
his Info2mations,reflecting on the Fidelity of leve⸗ 
ral Noble Peers, divers Members of the Vouſe of 
Commons, and others, only by Hearſay, and con: 
triving therein to undermine the Government,and 
createJealouſies between the King and his Subjects, 
and to ſtifle the real Conſpiracy. And whertas Cor- 
del Goodman, one of the Witneſſes againſt the ſaid 
Sir John Fenwick, to pꝛove the [aid Treaſon, lately 
and ſince the ſeveral Times appointed fo2 the Trial 
of rhe ſaid SirJohn Fenwick, at one of which Times 
the ſaid Sir John Fenwick had been acco2vingly 
tried, had it not been fo2 tbe Expecationok the laid 
Diſcoveries ſo often pꝛomiſed, is withdꝛawn; ſo thac 
the laid Cordel Goodman cannot be had to giveEvi- 
dente upon any Trial. Be ir Enacted by the King's 
Mot Excellent Majeſty, by and with the Advice and 
Conſent of the Loꝛds Spiritual and Tempozal, 
and Commons in this Parliament aſſembled, and 
by the Aut hozity of rhe ſame, That the ſaid Sir 
John Fenwick is hereby Convicted and Attainted 
of High-Treaſon, and ſhall (ſuffer the Pains of 
Death, and incur all Fozfeitures as a Perſsn at: 
tainted of High-Treaſon. 


Mr. Speaker. Mr. Serjeant Gould, the Houſe 
expects from you, and Mr. Serjeant Lovel, that 
you open the Evidence you have to prove the Sug- 
geſtions of the Bill. 

Mr. Serjeant Gould, Mr. Speaker, we are here in 
Obedience to your Commands, to give an Account 
of the Charge, and likewiſe of the Evidence of 
the Fact, that is againſt this Gentleman, Sir John 
Fenwick. The Charge againſt Sir Jobi Fenwick is 
for High-Treaſon, and High-Treaſon ofthe high- 


eſt Degree z tis no leſs than a Deſign of depoling 


the King, and ſubverting the Government, and 
ſubjecting it to a French, arbitrary, and ſlaviſh 
Power. It further charges, that in Proſecution 
of this Conſpiracy, he hath met, together, with 
ſeveral others, who have conſulted, conſented, 
and agreed together, to bring in a French Army 
upon us; and in order to that, as a particular 
Overt-A&, it is charged, that they contrived to 
ſend one to the late King James to bring in a 
French Power upon us. It is charged likewiſe, 
that he conſpired to levy War upon us, and for 
that Purpoſe did provide Piſtols, and other war- 
like Arms. This I take to be the Subſtance of the 
Charge, as laid in the Indictment. 

Now, may it pleaſe you, Mr. Speaker, as for 
the Evidence of the Fact charged and alledged in 
this Indictment: It is no Sectet certainly to any 
at this Time of Day (after ſo many Trials, fo 
many Convictions, ſo many Attainders) that for 
ſome Years laſt paſt there hath been a wicked Con- 
ſpiracy to bring in a French Power upon us, to 
Cree this good Government, and to depole the 
King; but God Almighty, by ſpecial Providence, 
hath always prevented and dilappointed them. 
We know ever ſince the Buſineſs of la Hogue (in 
which, even by a Miracle, God diſappointed them) 
they have been ſtill reſtleſs, and have been indu- 
ſtrious to ſer up again this Deſign; and for this 
have plotted to bring in a French Fower, and have 
not had any Regard to the King's Mercy ſhewed 
to them, and that in paſling ſeveral Acts of Par- 
liament, but have ſtill perſiſted in the ſame De- 
ſigns. 

ef to the Charge upon this Gentleman at the 
Bar, we ſhall ſhew you that in Time: In the Year 
1694. for ſeveral Months there was a Conſpiracy 
carried on, but did not take Effect; afterwards, 
in Time, I think the Beginning of June, or latter 
End of May, there were ſeveral Conſults, or 
Meetings, at the King's Head Tavern at the Up- 
per End of Leadenbullſtreet, where this Gentle- 
man that now ſtands charged at the Bar was pre- 
ſent; there were ſeveral Gentlemen, and among 
the reſt ( as it hath and will appear upon Evidence) 
there was Sir Jobn Fenwick, my Lord Montgomery, 
and ſeveral others, whereof Captain Porter and 
Goodman were there likewiſe preſent : It was then 
propoſed, that one Charnock (ſince executed, and 
agreed upon by all to be preſent) ſhould go over 
into France to the late King James, ro communi» 
cate to him their Reſolution and Sincerity in being 
ſerviceable to him in levying War here to depoſe 
the King, and ſubvert the Government; who was 
to intercede with the French King, ſo that there 
might be Forces ſent from France. Butafter this, 
Charnock (preſent ſtill this Gentleman) comes and 
propoſes this thing again, and tried whether they 
were fincere and real in their former Reſolutions. 
To which they all replied, and did agree and aſ- 
ſent, that it ſhould be done, and they were very 
zealous in the Matter, and the Forces were at that 
Time propoſed. And what was that? Way truly, 
no leſs than 8000 Foot, and 2000 Dragoons of 
French,with an Aſſurance of 2000 Horſe from this 
Country. Charnock did go into France, and did 
communicate this Matter ; and after he had com- 
municated this Matter he came back, and brought - - 
Anſwer, that King James had endeavoured to an- 
ſwer their Expectations, but at that Time the 
French King could not ſpare his Forces, but how- 
ever returned his Thanks to them, 


This 


This paſſed on till towards Chriſtmas laſt: then 


comes over Sir George Barclay upon this _— 
tion, and there was a Commiſſion prepared for 


that Purpoſe : And as to one Part, he brought 


along with him a Detachment of ſome of King 


James's Guards, who was to aſſaſſinate | King. 
The next Part was for raiſing a Rebellion; now 
that fell to Sir Jobn Fenwick's Part. As to the 
aſſaſſinating Part, you have had ſeveral Examples 
made already. This we have Evidence to prove; 
and if we prove this Matter as we have opened it, 
then I think there is no Perſon whatſoever, but 
will agree that this is High-Treaſon in the higheſt 
Degree. Now, Sir, here ſtands our Matter: Here 
was an Indictment found according tothe Law you 
made laſt Seſſions of Parliament, by two Wit- 
neſſes to one Species of Treaſon againſt Sir Jobn 
Fenwick z we have one of theſe Witneſſes here viva 
voce: But Sir Jobn Fenwick hath protracted his 
Trial by frequent Aſſurances of making a Diſco- 
very, which hath terminated in what you have 
alrcady mentioned in your Bill; by Means of 
which, Sir Jobn Fenwick hath not been try'd; 
whereas he had been try'd in courſe, without theſe 
Applications, and found guilty : But now he hath 
had all this Time, that Goodman is withdrawn 1s 
plain, and we think (but that we muſt leave to 
the Judgment of this honourable Houſe) may be 
reaſonably ſuppoſed, by Contrivance, to take off 
this Proſecution of Sir Fobn Fenwick. For why? 
The Inference is from a Fact that we ſhall prove 
to this honourable Houſe : There hath been the 
like Attempt upon Captain Porter, but Captain 
Porter hath been more ſtedfaſt; he hath been fo 
reſolved, that he ſtood his Ground and, to ſpeak 
the Truth, notwithſtanding he hath been highly 
attempted : For we ſhall prove to you, that one 
Clancy comes to Captain Porter, and tempts him to 
withdraw into France, with Aſſurance of a Par- 
don, and he hath Three Hundred Pounds paid 
him in Hand, and Three Hundred more he was to 
be paid when he ſhould come into France, to be re- 
mitted by Bills of Exchange: Beſides, he was to 
have 300 J. a Year; 100 l. from my Lord Ayleſ- 
bury, 10041, from my Lord Montgomery, and the 
other 100 J. a Year from Sir John Fenwick, and 
this to be an Annuity during his Life : And thus 
far we ſuſpect Sir Jobn Fexwwick may be concerned; 
for his Lady came) he did not come perſonally, 
but his Lady did} and gave her Honour and Aſ- 
ſurance, that it ſhould be all performed, and 
much more, if he would withdraw himſelf. 

Captain Porter preſently made a Diſcovery of 
this, and takes the 300 l. which was paid down; 
upon this it hath been ſo far proceeded, that 
Clancy hath been indicted for it, and convicted, 
and hath received Judgment, and I ſuppoſe there 
hath been Execution : We have the Record of all 
theſe Proceedings. 

We have this Circumſtance farther in the Caſe, 
ich it is my Duty to open to this Houſe) to 
thew what Labour there hath been to ſtifle the 


ruth of the Fact, upon taking of Sir Fobn Fen- 


wick: There was one Mebber taken with him, and 


he lid a Lea into one Foul's Hand, and this was 
to be {ent to my Lady Fenwick: And what is the 
Import of this Letter? The Import of it is (they 
could not prevail with Porter, as I opened juſt now, 


therefore) you muſt influence the Jury, get two or 


; Three ſtout Jurymen to ſtarve the reſt, for we 


have nothing elſe to depend upon: Theſe Things 
we ſhall humbly ofter to prove, according to our 
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Duty, and according to the Order of this Houſe, 
2 then leave Sir Jobn Fenwick to make his De- 
ence. 

Mr. Recorder. Sir, in what I ſay, I ſhall endea- 
vour, as I ought to do, to purſue the Method of 
this Bill : And firſt, 1 will take Notice, that it is 
the Pleaſure and Direction of this Houſe, that we 
ſhould attend this Houſe this Day, to produce 
the Evidence againſt Sir Jobn Fenwick. 

The Crime for which he ſtands indicted is High- 
Treaſon : I preſume the learned Gentlemen on the 
other Side will not deny, but that the com 
and conſpiring the Death and Deſtruction of the 
King, is High-Treaſon ; and that to endeavour 
it, or ſhew it by an Overt- Act, to cauſe a foreign 
Power to invade the Realm, or to hold Correſ- 
1 or adhere to the King's Enemies, is 

ikewiſe High-Treaſon; and therefore I ſhall 
not trouble the Houſe to ſay any thing to it one 
= or another, becauſe I believe they will not 
eny it. Ea, 

In the next Place the Bill does take Notice, 
that Sir Jobn Fenwick hath been indicted at the 
Old-Baily in May, 1696. Sir, by the Law of 
this Houſe of Parliament made laſt Seſſions, no 
Man ought to be indicted of High- Treaſon with- 
out two Witneſſes z purſuant to that Law, Sir 
Jobn Fenwick hath been indicted upon the Oaths 
of two Witneſſes, Captain Porter (whom we have 
here) and Goodman (whom we then had, and he 
did ſwear) and upon the Evidence of theſe two 
Witneſſes the Jury found the Bill. | 

We have this farther Matter : For before the 
Time the Bill was preſented to the Grand-Jury, 
there wasan Examination taken both of Porter and 
Goodman in Writing, and I think it was before a 
worthy Member of this Houſe, to whom I ap- 
peal in this Caſe, and in thoſe Informations (it I 
miſtake not) the ſame Informations they gave a- 
gainſt Sir Jobn Fenwick as they gave againſt Mr. 
Cook; and upon the Trial of Cook they were ſworn, 


and did juſtify and verify the Informations they 


gave before: And then, if you pleaſe, we ſhall 
call Witneſſes to prove, that upon the Trial of 
Cook, Porter and Goodman gave that Evidence that 
did equally affect Sir Jobn Fenwick (for he was then 
withdrawn, and could not be taken); and the Evi- 
dence was, That Cook, Sir Fohn Fenwick, with my 
Lord Ayleſbury, my Lord Montgomery, Sir Wil- 
liam Perkins, Sir Jobn Friend, Charnock, Goodman 
and Porter, were all together at a Conſult eſpeci- 
ally appointed for the carrying on theſe traiterous 
Purpoles ; they gave the Court a great deal of 
Trouble, whether Goodman was there at that 
Time, and they did call ſome Servants of the 
Houle that did prevaricate, but the Court was 
thoroughly ſatisfied, and it hath appeared more 
plainly ſince, that they did abuſe the Juſtice of 
the Court, for that Goodman was undoubtedly 
there. Sir, Cook upon the Trial was convicted, 
and had Judgment of Death. And, Sir, he is 
attainted z but it does not become me to ſay, 
why he is not executed : His Majeſty, no doubt, 
hath great Reaſon for it. But this I may ſay, 
being preſent at the Trial, nothing was made 
more plain; and Sir Jobn Fenwick appeared to 
be equally concerned. | 

To ſhew Sir Jobn Fenwick is guilty, I crave 
leave to add this, he did withdraw himſelf, and 


fled, and was enquired after with Diligence; and 
at laſt he was found. 


We 
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by Evidence (we hope) to the Satisfaction of this 
Houſe. 

Mr. Speaker. If you pleaſe, Mr. Baker, that 
is Solicitor for the King in this Caſe, does attend 
at the Door with all the Papers; we defire that 
he may be let in. F 

Mr.: Speaker. Serjeant, call in Mr. Baker. (Which 

as done. 

"Mr. * What do you call Mr. Bakey for? 
Mr. Serjeant Gowld. To give an Account of this 
Indict ment, for we have a true Copy from the Re- 
cord. 
Sir Thomas Powis. Mr. Speaker, ſince I am here 
aſſigned Counſel for the Priſoner, by the Allow- 
ance of this Honourable Houſe, upon his Appli- 
cation, without my Privity, I crave Leave hum- 
bly to acquaint you, in Behalf of my Client : I 
take it for granted, that he is, I am ſure we that 
are Counſel for him are, a little ſurpriſed in what 
the King's Counſel are going about z forin Truth, 
we were not aware, nor do we find that any No- 
tice was given to the Gentleman at the Bar, that 
there would be any Proceeding againſt him by ex- 


amining of Witneſſes, or giving of Evidence; he 


had (it ſeems) the Vote of the Houſe ſent to him, 
and likewiſe a Copy of the Bill; but I could not 
underſtand that the Houſe had given Notice that 
he ſhould be prepared by Witneſſes, if he had 
any, or be at Liberty to produce them. Nor was 
there the leaſt Notice to him, that there would be 
a Proceeding againſt him by Way of giving Evi- 
dence. He did, as I find, humbly apply himſelf, 
by Petition, that he might be heard by Counſel, 
againſt the paſſing of the*Bill, and I ſhall very 
carefully obſerve thoſe Directions you gave us, 
which I hope we ſhould not have ſtood in need of, 
but have behaved our ſelves as becomes us, and 
not have drawn in queſtion the Power of Parlia- 
ments: I never had a Thought to do ſuch a 
thing ; but this I humbly lay before you for your 
Conſideration, whether, without any fort of No- 
rice, that I perceive, he had from this Houſe to 
make his Defence to any Evidence, and conſe- 
quently there could be no need of Witneſſes on 
his Behalf 3 whether you will ſo proceed, unleſs 
he had had Forewarning to provide himſelf other- 


.. wiſe than by the printed Votes, which (I ſuppoſe) 


he had no Opportunity of ſeeing z and, whether, 
within the Words you are pleaſed to acquaint us 
with, we may be heard as to the Reaſonableneſs 
of this Proceeding, that by and by we mult crave 
| cave to ſpeak unto. 

Mr. Speaker. Sir Jobn Fenwick did petition, it is 
irue, that he might be heard by Counſel at the 
Bar againſt paſſing the Bill; but he likewiſe pe- 
titioned for Counſel and a Solicitor ; and the An- 
{wer from the Houſe was, That he ſhould be al- 
lywed Counſel to make his Defence. 

Sir Tho. Powis. Yes, Sir, I have ſeen the Order 
of the Houſe and truly there did not any Thing 
occur from it to me, that it ſhould be expected 
chat he ſhould produce Witneſſes ; for he praying 
that he might be heard againſt paſſing of the Bill, 
and the Order of the Houſe being that he might 
have Counſel for making his Detence, I did not 
apprehend that it impower'd us ſo to be prepar'd 
as to bring Witneſſes, eſpecially there being no 
Notice given to him to bring Witneſſes, nor no 
Way for him to compel them to come here. 

Sir Bart, Shower, Mr. Speaker, we do acknow- 
ledge that we are ſo far ready as to offer ſome 


— 


— 


Conſiderations againſt the Reaſonableneſs of the 
Bill, not againſt ſuch Bill in general, but againſt 
Sir John Fenwick in particular, and upon thoſe 
Suggeſtions in the Bill; but in reſpect of his 
making his Defence againſt Matter of Fact, and 
to anſwer the Charge of the Bar, we are not 
ready. The firſt Time we 
had Notice that Sir Jobn Fen- 
wick ſhould attend, or be 
brought to the Bar, was laſt 
Night at Nine or Ten a-Clock 
at Night; tis true, the Order ſaid the King's 
Counſel ſhould produce Evidence for the Bill 


Note, This Order 
Twas made the Day be- 


the Hase. 


upon this Day; but it was not order'd that there 


ſhould be Evidence produced for Sir Fobn Fenwick, 
or at that Time that he ſhould be perſonally pre- 
ſent: We are ready, with Submiſſion, to offer 
what we have to ſay againſt the paſſing of this 
Bill, upon the Suggeſtions made in the Bill, as 
Sir Jobn Fenwick's Caſe is there repreſented z but 
to anſwer them in reſpect of Truth or Falſhood, 


that we are not prepared to do: Whether you 


will hear them to that, before you have heard 
us, in the other Particular, that we ſubmit to 

Ou. 
1 Mr. Speaker, Sir, you had Notice on Medneſday 
laſt, that Sir John Fenwick ſhould have Liberty to 
make his Defence by Counſel; and if you had 
doubted whether he ſhould be admitted to do it 
by Witneſſes, you might have applied to have 
known the Pleaſure of the Houſe : But if that be 
what you ſtand upon, if you will withdraw, you 
ſhall know the Pleaſure of the Houſe. 

Mr. Serj. Gould. I muſt confeſs we depended on 
it, and expected no other Thing than the Bar 
Evidence, This was our Order, and I appre- 
hended that the Petition meant the ſame Thing: 
For, as I remember, it was an Order likewiſe that 
the King's Counſel ſhould produce the King's 
Evidence : What Reaſon was there for that Evi- 
dence, unleſs Sir Jabn was to apply himſelf to 
anſwer it? 

Mr. Recorder. I beg your I cave to obſerve with 
what Reaſon the Countel on the other Side make 
this Objection z when *tis the Import of this Bill, 
that Sir Fobn Fenwick is guilty of High-Treaſon : 
And your Order fays, They are to be heard againſt 
the Bill, that is to ſay, they are to be heard 
againſt the High-Treaſon charg*d upon him by 
this Bill. Therefore the Houle did direct us to 
produce the Evidence againſt Sir chi Fenwick, to 
verity the Suggeſtions of this Bill: And ſo I can- 
not apprehend what can be more proper at this 
Time, but to prove the Fact againſt Sir Fob: 
Fenwick ;, and *tis their Buſineſs to defend it as 
well as they can. | 

Sir Tho, Powis, What was ſaid by the learned 
Gentleman on the other Side, I hope, will be 
lome Reaſon why we might be of Opinion, that 
we ſhould not have Occaſion to produce Witnel- 
ſes : And the Truth is, this Bill docs no where ſo 
much as ſay, Sir Jobn Fenwick is guilty of High- 
Treaſon ; and therefore Mr. Recorder was under 
ſome Miſtake, when he ſaid the Bill charged that 
he was guilty. The Bill does not any where makes 
ſuch an Allegation ; there is nothing but a Reci- 
tal that he was indicted for ſuch a Treaſon ; and 
then it recites, That whereas he had protracted 


his Trial by ſuch Means, and Gecdyan had with- 


drawn himſelf; (but it does nor lay with his 
Privity z) and then follows the enact ing Part ; 
Be it enafted, & e. So that there is no ſuch Thing 
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as any» Allegation that he is guilty, whereby 
we cou'd imagine that that was the Fact or Que- 
{tion between us. We now offer theſe Things 
humbly to you, and ſhall readily ſubmit to what 
you think fit to do in it. 

Mr. Recorder. Sir Tho, Potvis ſays, That Sir John 
Fenwick is not charged with his doing 5 Act, or 
being guilty of Fligh-Treaſon; but the Bill takes 
Notice that he ſtands indicted for it : Then itwill 
be enough for us to prove, that he ſtands indicted, 
unleſs the Houſe think fit to let us go into the 
Evidence of his being guilty. 

Sir B. Shwer. We do not oppoſe the produ- 
cing Evidence to prove the Suggeltions of the Bill, 
and the Recitals of the Bill ſpecified : But if they 
attempt to prove him actually guilty, by living 
Witneffes, as they have opened it here, that we 
humbly beg Leave to oppoſe. But if they think 
fit to prove the Suggeſtions of the Bill, that there 
was an Indictment, that there were Witneſſes 
ſworn, and one is withdrawn, and the Promiſes 
of making Confeſſion, and his prevaricating in 
that Matter, we are ready to make our Defence 
to that. 

Mr, Speaker. Gentlemen, you muſt withdraw 
before you have the Directions of the Houſe, 


Accordingly Sir John Fenwick, and the Counſel 
of both Sides, withdraw. 


Aud being withdrawn, 


Mr. Speaker. Gentlemen, you have heard what is 
ſtood upon by the Counſel for Sir Fobn Fenwick: 
They fay, if you call only Evidence to prove the 
Suggeſtions of the Bill, they are ready to anſwer 
them; but if you call any Evidence to prove Sir 
Jabn Fenwick guilty of a Conſpiracy, by living 
Witneſſes, they pretend they are not ready, and 
ſay, They did not know they ſhould be allow'd 
Liberty to produce any Witneſſes. 

Sir Tho, Littleton. Mr. Speaker, the Counſel 
coul not think that the Bill ſhould ſet forth that 
Sir John Fenwick was indicted, but that the Houſe 
would know by what Means; and that Goodman 
was gone away, and we ſhould not enquire by 
what Means, What are the Objections by the 
Counſel againſt the Bill? Say they, We are ready 
to give Reaſons againſt the Bill; they do nor ſay 
down-right againſt your Juriſdiction: But, ſay 
they, we are ready to ſhew *ris not reaſonable in 
this Caſe, as ſtand Circumſtances, to paſs this 
Bill: Sir Jabn's Petition was to be heard down- 
right againit the Bill. If that was your Intention 
to hear him to that, and to that only, I conceive 
you would not have worded your Anſwer as you 
did: You order'd him Counſel to make his De- 
tence; and ar the ſame Time order'd the King's 
Counle! to produce the Evidence: How could 
they unCerſtand it, but to make Defence to the 
Evidence? It may be they have a Mind to have 
another Fee: Whether you will think fit, in the 
Circumſtances you ſtand, to give them further 
| ime, I do not know : But the Circumſtances of 
the Kingdom, and the King's Life, muſt be con- 
Ndered as well as Sir Jahn Fenwick. What is the 
Meaning that they are not prepared? I ſuppoſe it 
15 to have further Time; but I think your Order 
is ſo plainly worded, that they could not ignorantly 
miſtake it. | 

Lord Norryes. I riſe up to the Matter of Fact: 
That Gentleman tells you your Order is plainly 
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worded ; tis ſo, if they had timely Notice of it: 
But the Counſel at the Bar tell you; they had no 
Notice of this Order till Ten a-Clock laſt Nigtit. 

Mr. Speaker. That noble Lord does miſtake ; 
for that which they ſay they had no Notice of till 
laſt Night, was, that Sir Jab Fenwick ſhould be 
brought hither ; but the Notice that he ſhould be 
heard by his Counſel for his Defence was ſent him 
the Day before. | | 

Lord Norryes. This very Order, for his Majeſty's 
Counſel to produce the Evidence, was made but 
upon Thurſday. = Lo, 

Mr. Speater. Then I miſtake. But the Order 
that was made upon his Petition, I fent away im- 
mediately : But the Order they mean, I ſuppoſe, 
is that for bringing him hither. | 

Mr. Cowper. Say the Counſel for Sit Fobn Fen- 
wick, We come prepared to make Defence to 
every Thing charged in the Preamble of the Bill, 
but what is not charged, we do not come pre- 
pared to make Defence to. Now they conceive 
the Fact of High-Treafon is not charged upon 
him by the Bill; and if true, it is of great weight; 
but as it is, 'tis none: For firſt, tis plain, the 
Preamble recites that he was indicted for High- 
Treaſon by the Grand- Jury; that is a Charge of 
High- Treaſon within the Bill; for it ſays, he was 
charged by the Oaths of his Country upon the 
Oaths of two Witneſſes; and there is the very 
Overt-A& recited in the Preamble of the Bill. 
Now, allowing this its due Weight, Can any one 
think, that fits here as a private Judge, that the 
High- Treaſon thus recited, as found by the Grand- 
Jury, was no Part of his Charge? The very Na- 
ture of the Bill ſpeaks; for could any one think, 
that you would ground a Bill of Attainder upon 
a Suggeſtion, that be being indicted of High- 
Treaſon, had ſpirited away one of the King's 
Evidence, or fot giving falſe Information ? So 
that this is trifling with the Houſe, with Sub- 
miſſion, 

Sir Rich. Temple. Can any Body ſay any Thing 
of the Intention of the Houſe, when 'tis reduced 
into a Bill? Is it not the Bill that he is to make 
his Defence to? And the Gentleman that ſpake, 
ſays, that no Body could think otherwiſe : Why, 
Sir, no Body is to think otherwiſe than the Bill 
ſtares it. 

Now the thing before you is, Whether up- 
on the Suggeſtions of this Bill 'tis fit for you 
to paſs it ? The Caſe of Mortimer was, That he 
had made his Eſcape, being under an Indict- 
ment of High-Treaſon; and it came before the 
Houſe, Whether upon the Statute of 25 E. 3. 
it was High-Treaſon : But they did not debate 
the Fact. 

Now you have brought a Bill here, and all the 
Ground 1s, that he was indicted for High-Trea- 
ſon, had thus and thus prevaricated and delay'd 
his Trial, upon Promiſes of Confeſſion, and in 
Concluſion, one of the Witneſſes is withdrawn : 
Sir, no Man 1s to make his Defence but to what 
is in the Bill; nor can you examine to any Thing 
but what is ſuggeſted in the Bill. If you had 
put the Iſſue upon the Guilt of Sir Zobn Fenwick, 
he muſt have a fair Trial in ſome Place, and 
that he cannot have here upon Oath; for upon 
all Bills of Attainders they have had a fair Trial 
above. 

Mr. Smith, I always thought when a Bill of At- 
tainder was to paſs through this Houſe, that eve- 
ry Man was concerned to hear what Evidence he 
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could. to make it appear whether the Perſon was 
miiley of the Fats that were alledged againſt him 
to condemn him for; and, I take it, the princi- 
pal thing to be conſidered is, whether he be guil- 
ty of ſuch a Crime as deſerves ſuch a Puniſh- 
ment. So that, I take it, the Queſtion now is, 
Whether Sir Jobn Fenwick hath had that Notice 
to produce his Evidence, as is convenient ? For I 
think we ſhould loſe Time to let Counſel ramble 
upon the Reaſonableneſs of our Proceedings 3 the 
Queſtion is, Whether he is guilty of the Fact ? 
Sir, I can never think the Counſel could under- 
ſtand your Order, when it fays, to make his 
Defence, but it muſt be to the Fact upon which 
he is to be condemned. You have already de- 
termined that Point, as to his prevaricating, but 
that is not the Matter that ſhall make me find him 
guilty ; but the Evidence that will weigh with 
me is the Evidence of High-Treaſon, and how 
far they can anſwer it. 

Mr. Hooper. The Queſtion 1s, Whether or no 
there be a ſufficient Guilt laid to this Man's 
Charge ? For in all Courts of Judicature this 1s 
a certain Rule, You muſt proceed ſecundum Al- 
legata & Probata; and you ſhall not go about to 
prove a Thing unleſs it be alledged. Now the 
Queſtion is, Whether this Thing be alledged 
in the whole Bill, that Sir Jobn Fenwick is guilty 
of High-Treaſon? And if not, you will go 
about to prove what is not alledged. Tis true, 
it hath been alledged that a Bill hath been found; 
but ſeveral have been indicted who have been ac- 
quitted. It is poſſible the Priſoner at the Bar may 
be guilty 3 but I think we muſt obſerve that Me- 
thod here, that is obſerved every where elſe, and 
that is not to go about to prove any thing that is 
not alledged. 

Mr. Clerk. The learned Gentleman hath made 
an Objection that perhaps would hold very well 
in Nelminſter-Hall: But I ſuppoſe he may re- 
member this Bill muſt have a ſecond Reading be- 
ſore you, as a Houſe 3 and then perhaps the Al- 

legations may be different from what they are 
now, But the principal Matter before you is, 
Whether this Gentleman be guilty of High-Trea- 
ſon, or no? And if they did not prepare to that 
Part, I think they were negligent to their Client; 
jor it appears to be that Part that 1s moſt ſenſibly 
like to affect him. | 

Mr. Ilotce. The more I hear the Matter de- 

bated, the more it ſeems ſtrange to me. I have 
heard the Bill read, and took Notice of the 
Heads of it: I always underſtood the Preamble 
of the Bill to be the Inducement to the End of 
it z I was mightily ſurprized to hear the King's 
Counſel attempt to make good —— I think they 
uid not ſpeak materially to one Point of the Al- 
l-gations in the Bill, ſo that the Allegations do 
ſignify nothing: Or elſe, if they intended theſe 
Allegations ſhould ſignify any thing, we muſt have 
theſe Allegations proved before we paſs our Judg- 
ments upon the Bill : Whereas the Counſel, in- 
ſtead of endeavouring to prove that he was in- 
dicted for High-Treaſon, (tho' hinted at) would 
prove him guilty of High-Treaſon ; inſtead of 
proving that he had prevaricated, they ſay not 
one Word of it; inſtead of proving that he has 
torged Papers, in order to alienate the Minds of 
the King's Subjects, they ſay nothing to it, tho? 
in the Bull it is alledged as High-Treaſfon. 

We mult not go here upon private Fancies 
and, Opiniousz no Man that heard my Lord De- 


lamere's Trial but believed him to be guilty of 
the Fact; yet he was acquitted, becauſe there 
was not Evidence ſufficient againſt him. I think 
you mult ſtick to one of theſe Points; if you 
ſtick to this, to prove him guilty of High-Trea- 
ſon, you muſt alter the Bill ; and then that muſt 
be proved out of the Mouths of two Wit- 
neſſes. If you pleaſe to ſtick to the Bill, then 
I hope the King's Counſel will go on to prove 
the Allegations of it, or let us know why 
they do not: I ſhall no more give my Vote 
to hang him, becauſe he is indicted of High- 
Treaſon, than I ſhall becauſe he hath been in 
Newgate. 

Mr. Sloane. I think a great deal of your Time 
in debating this Matter may be ſaved ; though 1 
will allow the Bill might have been drawn bet- 
ter, and that a Bar-Indi&tment is not a ſufficient 
Ground of it ſelf for a final Deciſion of this Mat- 
ter: But when at the Time of the finding the 
Indictment there were two Witneſſes, and one 
of them is withdrawn, and as is ſuppoſed by his 
Means; if the Bill ſeems imperfect for any 
thing before you now, you will not ſtay all the 
Proceedings upon it; but if you ſee it imperfect, 
and it may be amended, you will amend it at 
the Committee. I think the Favour you have 
given is abuſed, and that tis perfect trifling 
trom the Bar. In one Breath they ſay, they 
could not get ready, for they had no Notice 'till 
laſt Night; and in the next Place they ſay, they 
will go on to every thing but his being guilty ; 
and I believe they never will be prepared for 
that. 

Mr. Att. Gen. Sir, I am very unwilling to 
ſpeak any thing in this Matter; becauſe, Sir, 
by the Place I have the Honour to ſerve his 
Majeſty in, as one of his Counſel, if it was in 
the Courts below, I muſt proſecute on Behalf 
of the King : But I am very ſenſible while I 


am in this Houſe, I am in another Capacity 


I am to vote here as a Judge, and not as a 
Party. 

That which I do now trouble you about, i; 
in Relation to the Matter that hath been ob- 


jected ; That the Bill does not capeeſ'y affirm, 


that Sir Zobu Fenwick was guilty of High-Trea- 
ſon, but only that he was indicted for it. Truly 
I thought, and do ſtill, with humble Submiſſion 
to the Houſe, that that Matter of affirming him 
to be guilty of High-Treaſon was not to be in- 
ſerted in the Bill; for that will be the Conſe- 
quence of your Judgment, and Opinion, upon 
hearing of the Evidence, That worthy Member 
that ſpake laſt ſaid, the Bill might be better 
drawn; I am ſorry we had not his Afliſtance in 
it : But, with Submiſſion to his Underſtanding, 
I think that had been too much Preſumption, 'till 
you are ſatisfied whether he was guilty or no. We 
could only go ſo far as to ſet forth the Faults 
that we knew ; as, that he was indicted, thatwe 
can verify, and can't take this to be like the Caſe 
of an Indictment; for there you muſt affirm ſuch 
and ſuch Things that cannot be altered after- 
wards, But a Bill in Parliament hath many Steps; 
you read it ſeveral Times, and commit it; ſo that 
you alter the Suggeſtions of the Bill, as the Caſe 
appears to you to be verified z and if you be of 
Opinion that he is not guilty, you will not con- 
demn him becauſe he is indicted : However, that 
1s not unmaterial, but proper to be ſet forth for a 
Ground of your Proceedings, that there was a 
Proba- 
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obability of his being guilty from that Accu- 
fr eos Therefore, Sir, I confeſs I cant think 
that thoſe Gentlemen that are Counſel for Sir 
Fobn Fenwick could think, that you did intend to 

roceed otherwiſe than to hear Counſel as to the 
Fact ; they could not think that upon Proof of 
his being indicted, that that would be Ground 
enough tor you to proceed to paſs the Bill: For 
how could any Body think, but you would come 
to examine the Fact? I can't ſee how they ſhould 
come to miſtake, unleſs *twas wilfully. 

Mr. Price. The Matter now debated, 1s, What 
Method ſhall be followed, or what Evidence ſhall 
be given upon this Bill; or whether Evidence ſhall 
be given of any other Matter than is ſuggeſted in 
the Bill. I mult confeſs, making a falſe Step at 
firſt ſetting our, hath put us out of the Way hi- 
therto; for in the Caſe of my Lord Strafford, Wit- 
neſſes were examined, and Adjudication that he 
was guilty, before any Order for a Bill of Attain- 
der. Bur ſince you are in this Way, conſider whe- 
ther the Counſel againſt the Bill have gone ac- 
cording to their Order: The Order was, that 
Counſel ſhould be heard to prove the Suggeſtions 
of the Bill, and the Counſel for Sir Fob» Fenwick 
do not oppoſe that; but the Counſel for the Bill 
open more Things than are comprehended in the 
Suggeſtions of the Bill: for the Suggeſtion is only 
a Recital, and hath no poſitive Averment. And 
though the Bill and an Indictment is not the ſame, 
yet they muſt be the ſame in this, to put a Charge 
upon the Perſon, If the Preamble is not to any 
Purpoſe, what need they have made any, but 
have ſaid only, Let him be attainted ? To what 
Purpoſe does Sir Fobn Fenwick come to the Bar? 
If it is to any Purpoſe, *tis to anſwer the Charge 
of the Bill. That learned Perſon ſays, to ſuggeſt 
that he is guilty till the Matter is proved, then 
there muſt be an Amendment in that Point, and 
that will make it a new Bill, and then he muſt 
have another Day to anſwer the new Charge : Bat 
they might as well have ſaid he was guilty of High- 
Treaſon, as to ſay in the enacting Part, that he 
ſhould be attainted. Therefore if the Gentlemen 
for the Bill will proceed and prove the Preamble 
of the Bill, let them; otherwiſe let there be be ano- 
ther Day for Sir John Fenwick to attend, and let 
them do all together. 

Sir Chriſtopher Muſgrave. I think, as to that 
learned Perion, nothing is to be laid to his Charge, 
for I think they have drawn the Bill purſuant to 
the Directions; and I am ſure if they had drawn 
it otherwiſe, before they had known the Senſe of 
the Houſe, I think they had been guilty of a Crime. 

That which ſeems to be before you, is, what was 
opened by the King's Counſel, and that was to 
prove the Treaſon. Now, Sir, I would be glad 
to know of any Perſon, whether any thing is to 
be admitted to be proved at your Bar but what is 
in your Bill, For letus have a little Regard to the 
Proceeding in Meſtminſter-Hall: Can any Perſon, 
upon an Indictment of High-Treaſon, offer Evi- 
dence of any Treaſon but what is expreſs'd in the 
Indictment? And I think this is the ſame in Ef- 
fect; for here you drawa Bill of Attainder againſt 
Sir Jobn Fenwick, and in Juſtice you ſend him a 
Copy of it, and, with great Favour too, you al- 
low him Counſcl to defend himſelf to that, as to 
the Suggeſtions that are in the Bill; otherwiſe, to 
what End did you ſend him the Copy of the Bill? 
Now if you will admit of any thing to be proved 
but * is in your Bill, I know not of what dan- 

| OL. V. 


1696. Parl. Apen 4 Bill of Attainder for High- Treaſon. 49 ; 


gerous Conſequence it may be, for tis impoſſible 
to be prepared for it. | | 

Mr. Sol. Gen. Ifthe Counſel againſt the Bill could 
be any way miſtaken, or think the Bill defe&ive, 
I am for giving them longer Time to make their 
beſt Defence; but think neither one nor the other 
of them true; but your Order was to draw a Bill 
for attainting Sir John Fenwick of High- Treaſon; 
and I think if the Bill had gone no farther, but en- 
acted that he ſhould be attainted of High-Treaſon, 
we had ſtrictly purſued your Order ; for the Pre- 
amble is no neceſſary Part of the Bill. 

A Bill and an Indictment are of quite different 
Natures; there is a Form for an Indictment, but 
no Precedent for an Act of Parliament. 

As to the Preamble, the Debate, when it was 
ordered, went no farther than that he was accuſed 
of High-Treaſon, and was like to have been 
brought to his Trial; and to delay it, he pretend- 
ed to make an ingenuous Confeſſion, and inſtead of 
that, there was produced a Paper which you have 
cenſured (as you thought fit) and upon that you 
voted a Bill to be brought in to attaint him of 
High-Treaſon : What then could be expected 
more for the Inducement, but the Debate upon 
which it was ordered? 

If this Houſe had thought fit to examine Wit- 
neſſes before (as now) no doubt but the Bill would 
have ſuggeſted that he was guilty of High-Trea- 
ſon ; but 'tis Time enough for you to ſuggeſt that, 
after you have heard what Witneſſes there are. If 
the Counſel did not know this, notwithſtanding all 
that I have ſaid, I am for giving them Time; but 
(with Submiſſion) it was impoſſible for them to 
miſtake it: If the Bill had went no farther than, 
Be it enacted, that he ſhould be attainted of High- 
Treaſon, then they had ſome Colour to ſay there 
were different Species of High-Treaſon, and they 
could not tell to what particular Facts they muſt 
apply themſelves: But when the Indictment is re- 
cited, which charges him with particular Facts, 
and tells him by what Witneſſes the Bill was 
found, it was impoſſible not to know that this was 
the High-Treafon you did intend to enact that he 
ſhould be attainted for: But when they ſay they 
are not ready, truly there may be ſome Reaſon 
for it; for I believe they never will be ready: 
Sometimes Men will be wilfully miſtaken, and 
ſometimes *tis their Misfortune to be ſo. They 
ſay they are miſtaken; which of theſe are true, I 
know not, but we have ſeen already the Time 
when he hath trifled with the Courts of Juſtice; he 
hath delay'd his Trial till one Witneſs is with- 
drawn; if you give him longer Time, he may 
have the good Fortune to have the other gone too. 
I ſee no Reaſon for you to forbear hearing of the 
Evidence. 

Mr. Jobn Montagu. Iam not ſurprized to hear 
Sir Fobn Fenwick deſire Time; for giving him Time 
is giving him Life; nor for his Counſel to tell 
you his Witneſſes are not ready; *tis a common 
Excuſe; I hardly ever knew a Perſon brought 
upon his Trial, but that was his Excuſe* and yet 
I have ſeldom known it allow'd as a good Excule : 
But *tis objected, you muſt go ſecundum allegat* 
& proba?”; and nothing being in this Bill like what 
the Counſel for the Bill did open, 'tis nor fir to 
hear them call Witneſſes to what is not alledged 
in the Bill, I grant that; and yet I think they 
ought to be allowed to call Witneſſes to prove eve- 
ry thing they have opened to you: *Tis agreed 
they ought not to _ brought in a Bill, to ſay 
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in point blank Terms, he is guilty of High-Trea- 
ſon ; but, they ſay, you ſhould have charged with 
what Treaſon he is accuſed of, and then they 
ſhould have been admitted to prove it. With 
Submiſſion, the Bill does that thing; for the Bill 
does recite, that he is indicted of High-Treaſon, 
in compaſſing, &c. This is the Treaſon that is 
charged upon him by this very Bill : Now ſure you 
will permit them to prove what is alledged in the 
Bill. What did the Counſel for the Bill open? 
That at ſeveral Meetings they met to conſult of 
the Matter that this Bill takes Notice of. Did not 
he tell you when Charnock came firſt there for that 
Purpoſe, and when Charnock met them again for 
their Aſſurance? Now this being ſo plainly ſet 
forth in the Bill here, which recites, that this Mat- 
ter was proved by two Witneſſes, upon the Cre- 
dit of whoſe Teſtimony this Matter was found, 
and that one of them is gone away; and, ſay they 
now, we are ready to prove the Matter then 
ſworn : Is not that proper to ſatisfy Gentlemens 
Conſciences that won't convict this Man without 
Evidence ? 


Sir Fr. Vinnington. Mr. Speaker, I humbly con- 


ceive the Queſtion is not now, Whether Sir John 


Fenwick is guilty or no? But, Whether the Ob- 
jections the Counſel for him have made, be ſo 
ſtrong as you will grant what they move to you? 
They tell you, if Counſel will proeced upon no- 
thing but what is ſuggeſted in the Bill, according 
to your Order, we are ready to make our Defence, 
It was ſaid the King's Counlel was ordered to give 
their Evidence; that can have no Interpretation 
but as to the Matters in the Bill. 


Says the King's Counſel, We will prove him 


guilty: Says the Counſel on the other Side, I 
hope the Houſe will give us Time to encounter 
them in that, for you have no ſuch Thing in the 
Bill; the ſending them the Copy- of the Bill was 
as much as to ſay, You need not prove any thing 
but what is therein aſſerted, IT was ſaid by the 
learned Gentleman there, that there might have 
been an Act of Parliament which might have ſaid 
only, Be it enacted, that ſuch a Man be attainted, 
without giving any Reaſon. I cannot deny but it 
might be ſo without any Reaſon, but I don't be- 
lieve it will be ſo. And another learned Perſon 
was for mending of the Blll : Says he, When you 
have the Matter of Fact proved before you, it 
may lead you to the amending of the Bill, and in- 
ſerting what you pleaſe, and enacting of it; but 
does not anſwer what the Counſel faid on the other 
Side ? Would you have us anſwer what we did not 
know that you would ſtand upon ? The Queſtion 
is not, Whether he be guilty or no? But, Whe- 
ther the Objections that are made be good to 
give them Time ? | | 

Col. Granville, Sir, the Counſel (bywhat I ob- 
ſerved from them) have ſtarted two Difficulties, 
and really (to me) both ſeem very material; 
the firſt is, Whether the King's Counſel ſhall be 
at Liberty to prove any thing that is not ſug- 
geſted in the Bill: The other is, Whether Sir 
Jobn Fenwick had due Notice to make his De- 
tence. 

The firſt is a Matter of very great Moment : 
You are proceeding upon a Bill where not only 
the Life of Sir 7obn Fenwick, but the Life of every 


Man in England is in ſome meaſure concerned: 


When a Precedent is made in this Caſe, No-body 


knows who may be affected or hurt by it; and 


therefore I deſire you will ſettle that Matter, and 
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have the Judgment of the Houſe, whether they 
will admit the Counſel to prove any thing that 1s 
not ſuggeſted in the Bill: It you will, I do not 
ſee how any Man that ftands at the Bar of your 
Houſe, can be prepared to make his Defence. 
For there ſhall be one Crime alledged in the 
Bill, and when he comes to the Bar, the Coun- 
ſel that are to proſecute, ſhall go quite off from 
that which is laid in the Bill, and produce you 
Evidence to a new Crime; and he ſtares and looks 
round him, and you had as good allow him no 
Counſel, or Copy of the Bill. This you thought 
ſo neceſſary for every Man that was to come 
upon his Trial for his Life for Treaton, that 
you altered that Trial, and declared no Man 
ſhould have any Treaſon proved againſt him 
that is not alledged againſt him in the Indict- 
ment. 

We have had great Complaints of //etminter- 
Hall, and if the Parliament thould proceed in 
this manner, may have the lame again, If they 
are too raſh in their Proceedings, they will be 
countenanced mightily in them, it you ſhould 
proceed againſt a Man, and condemn him tor one 
Thing, when he 1s acculed of anviher, I delire 
to know, how we can proceed in a Bill upon 
which Sir J. Fenwick is to be proved guilty, and 
he hath no Opportunity to anſwerit? I rake it, as 
this Bill is drawn, Sir F. Fenwick's Guilt is no way 
concerned in it : For whereas the worthy Gentle- 
men tell you the Treaſon is ipecity'd, there is no 
Treaſon ſpecify d, other wiſe than he is indicted 
for it. | | 

Mr. George Rodney Bridges. Sir, 1 think the pro- 
per Queſiion before you is, Whether you will 
allow Sir J. Fenwick Time to produce ſuch Wit- 
neſſes as he ſnall deſire tor his Jultfication, *Tis 
a little ſtrange to me, that the Gentlemen that are 
of Sir F. Fenwick's Counſel, ſhould inſiſt upon thoſe 
Things, to defire farther Time for his Prepara- 
tion, when (I think) 'tis very plain, they were 
told what they were to prepare for by the Bill 
which was, they were to juitify Sir J. Fenwick a- 
gainſt thoſe Things he ſtands indicted for; and 
the Matter of the Indictment is the Thing to be 
proved before you, and the M. itneſſes to make it 
good are likewiſe mentioned; one of them is gone, 
but his Teſtimony remains upon Oath, not only 
to the Grand- Jury, but in another Place, that I 
am told of: I do not think you will think it rea- 
ſonable, after the King's Counſel have made 
out their Evidence. to give him Time to 


make their Obſervations upon the Charge; fo 


you, will conſider before you hear the King's 
Counſel, whether you will allow him farther 
Time, or no. 

Sir 7oſ. Williamſon. Mr. Speaker, the Gentleman 
that ſpoke laſt, ſtares the Cate to be, Whether 
you will think it reaſonable to allow Sir J. Fen- 
wick farther Time to produce his Witneſſes? You 
may, Sir, make that the Queſtion ; bur that will 
depend upon another, which is, Wherher you 
think that Sir J. Fenwick had not Notice enough 
to prepare to defend himſelf againſt the Charge 
contained in the Preamble of the Bill ? And I add 
this further, Whether the Manner and Way of 
expreſſing that particular Charge in the Bill, is 


not ſo worded, fo charged, as here expreſly to 


become a Charge that he is to anſwer for, and 
not only as a Matter of Fact hiſtorically related, 
not to come in Proof here: For it it proves to 
be well charged in the Preamble, *tis a. particular 

Fact 
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Factof Treaſon he is to anſwer for in this Houſe; 
and then he hath had Time enough; ſo that now 
you are to judge of your own Way of expreſſing 
your ſelves. I believe every Gentleman knows 1t 
was the Senſe and Meaning of. the Houſe, that 
thoſe are the particular Treaſons mentioned in the 
Indictment with which he ſhould be charged at 
the Bar, and have Time and Liberty to defend 
himſelf ; and not only to the Allegations, that he 
had been indicted, Sc. Now, Sir, if you ſhall 
allow theſe Gentlemen to except againſt your 
Way of expreſſing your ſelves, that I ſubmit to 
you: But 'tis clear to me, that this was a very 
good and proper Way of expreſſing your ſelves, 
to charge him with theſe Facts, and to give him 
Liberty to diſprove it. If he and his Counſel 
under ood it otherwiſe, the Queſtion is, Whether 


their differing with you in the Way of expreſſing 


it, ſhall be allowed to them, without taking a 
reaſonable Exception to it? You are ty'd here to 
the ſtrict Rules of Juſtice ; but as to the Forms 
of Proceeding below, I do not think you are. 
Our Meaning was moſt certain (though he was 
indicted, that was nothing to us) that they ſhould 
bring their Proof to our Bar to prove him guil- 
ty; and if you ſhould give him two or three 
Days Time, you muſt mend your Bill to their 
Way of Expreſſion, and to their Senſe. 

Mr. Brotberton. I take the Queſtion to be now, 
Whether the King's Counſel ſhould give Evidence 
of any other Matter than what is alledged in the 


Bill? As to that I muſt obſerve to you, that this 


Bill docs not ſet forth any particular Charge 
againſt him; it does not ſay, that he ſuch a Day 
did ſuch a Fact, whereby he can make his De- 
fence tis only the Recital of an Indictment z and 
it does not fay the particular Time and Place 
where the Fact was done. Now as to what that 
Gentleman ſays, if it had been ſaid generally, 
that he ſhould be attainted, it had been ſuſficient. 
22 Ul. 8. the Statute for attainting one for put- 
ting Poiſon into a Pot, Sc. there is the Day and 
Year when the Fact was committed; and ſo he 
might make his Defence. Then the King's Coun- 
{el ofter to prove, that this Goodman was convey'd 
away by Sir John Fenwick; and there is no ſuch 
Charge in the Bill; for the Bill only ſays, that he 
is withdrawn; and I am of Opinion they ought 
to give Evidence of nothing but what is in the Bill. 

Mr.J/hitaker. As to the Exceptions made by the 
Counſel to the Inſufficiency of the Bill, by which 
they pretend Sir Jahn Fenwick was led into an Er- 
ror, 10 that he had no due Notice, I muſt needs 
fay, it they were in Weſtminſter- Ha!l they would 
be in the Right: But this Houſe is not bound to 
thoſe Forms; for I believe the enacting Clauſe 
would do the Buſineſs of Sir Fobn Fenwick well 
enough, if all the reſt were laid aſide; and I will 
conſider it with as much Tenderneſs and Conſci- 
ence for the Priſoner at the Bar, as any that brings 
Arguments from Weſtminſter-Hall. I would con- 
lider, whether ſuch a Defence as they have made, 
that from the Bill (as to what is laid in it) he had 
not Notice enough to prepare to make his An- 
ſwer : They ſay, a Recital is no direct Affirma- 
tion in civil Matters: It is an Affirmation; for 
to ſay, Vhereas ſuch a one is Bound, is good in a De- 
claration upon a Bond. Now I would know, whe- 
ther this be not enough, to ſay, That he is indicted, 
without any Allegation that he is guilty? Had 
the Bill no Recital at all, it had been an Objecti- 
on; — it _ be, it had been ſuch an Objection, 
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that they ought to have done ſomething of their 
Parts, as to have deſired the Opinion of the Houſe 
to what they ſhould have anſwered : For ſuppoſe? 
there had been no Recital at all (and you may 
make what Recital you think fit) what ſhould 
Sir Jobn Fenwick have done? There are ſome 
Inſtances at Common Law : A Man is indicted 
for being a common Barrater, and there are no 
Inſtances given in the Indictment ; why then he 
comes and prays the Court, that they may de- 
clare what Inſtances they will give, and that they 
may give no other Words in Evidence: There- 
fore I queſtion not but that ſhould have come on 
his Part ; he is to be heard as to the enacting 
Part of the Bill; and under Favour, you could 
do no otherwiſe. Now if they do offer to give 
Evidence of any Treaſon that is not ſpecified in 
the Recital of the Bill, and the Counſel make an 
Objection to it, I ſhall agree with them. 

Sir Ed. Seymour. My Lords and 
you Mr. Speaker, what hath been r 2 
ſaid to you by that worthy Perſon Gallery. : 
that ſpake laſt, no doubt, is true 
That if there had been no more than the enacting 
Clauſe, it would have done Sir Jobn Femwick's Bu- 


ſineſs with a Witneſs, or rather without a Wit- 


neſs : But that is not the Queſtion we are diſ- 
puting here; but the Queſtion is, Whether you 
will give Sir Jobn Fenwick longer Time to make 
his Defence to that Part he inſiſts b The 

on, that is not contained in the Bill. C © 
You are well ſatisfied that you can- 

not go through with the Suggeſtions to Night, 
and the Debates, and what relates to it; and I 
find no Perſon againſt putting it off, but becauſe 
it would be a Delay; and if it be no Delay, that 
Reaſon is out of Doors. 

They tell you the Counſel could not but take 
Notice of the Matters ſuggeſted in the Indictment: 
I cannot think that is reaſonably argued; becauſe 
they do know the Practice and Method is ſuch, 
that they can take Notice of nothing but what is 
ſpecified and contained in the Bill, And therefore 
there being no Guilt charged upon Sir Fobn Fenwick 
in the Bill, is it reaſonable they ſhould come and 
accuſe themſelves here, or make a Defence to 
what is not charged? No; but, fay they, it is im- 
plied: This is an untrodden Path, and you ought 
to walk as ſecurely in it as you can. Tis extra- 
ordinary that you bring Sir Fobn Fenwick here to 
anſwer for Treaſon, when *tis allow'd in the Sug- 
geſtions of the Bill, you have but one Witneſs to 
that Treaſon 3 and when you take theſe extraor- 
dinary Steps, you ſhould comply with him as 
much as you can in the Forms. Forif Treaſon be 
not Treaſon unleſs it be proved by two Witneſſes, 
and you will give him Liberty to make his De- 
fence, I think it no Loſs of Time; for you can- 
not go through the Bill to Night, to ſee whether 
Sir Jobn Fenwick be guilty of what is contain'd in 
the Indictment. And will give you one Reaſon - 
why he could not be prepared to make his Defence 
in ſo ſhort a Time; for he could not produce his 
Evidence if he had any; and if you give him 
longer Time, I ſuppoſe you will think fit that Sir 
John Fenwick ſhould give an Account of what Wit- 
neſſes he ſhall make Uſe of for his Defence; and 
you will give an Order for thoſe Witneſſes. 

Mr. Harcourt. If Sir Jobn Fenwick's Buſineſs 
muſt be done, I hope we ſhall do it like rational 
Men, and what we enact, be able to give a reaſon- 
able Account of it in — Preamble of the re 

2 $ 


As to the Queſtion propoſed, your Debates have 
run ſeveral Ways: The firſt is, Whether Sir Jobn 
Fenwick ſhall be allowed further Time? And in 
this Caſe. whoever I differ with, *tis of that Na- 
ture that I muſt deſire the Liberty of ſpeaking my 
Mind. I muſt confeſs, I ſee no Room for inlarg- 
ing the Time; and I ſhall humbly ſubmit my Opi- 
nion to other Gentlemen, whether he ſhould have 
further Time to prepare his Witneſſes : And for 
that, pray conſider the Nature of the Matter be- 
fore you. 

Sir, there is nothing certain that is alledg'd in 
the Bill ; and ſhould you allow him further Time 
to anſwer that which is not alledg'd, I cannot ima- 
gine what Effect you would have of it. Tis ſaid 
indeed, he ſtands indicted; but 'tis no where ſug- 
geſted, that he is guilty of that Indictment. This 
general Charge ſeems a great Hardſhip: There is 


no one Thing that ſo many have been unjuſtly ta- 


ken off by, as the Uncertainty of alledging gene- 
ral Facts in Indictments of High-Treaſon; nor 
has any Thing been complain'd of in ſuch Trials 
ſor a greater Grievance. What have you done 
in the Bill for regulating of Trials in Caſes of 
High- Treaſon? In that Bill you have reformed 
that Abuſe, and taken Care, that whatever Trea- 
{on a Man might be guilty of, yet he ſhall never, 
upon his Indictment, anſwer to any Fact, unleſs 
the particular Overt- Act be expreſlly laid and af- 
firmed in his Indictment. 

That which ſeems moſt reaſonable in this Caſe 
to be done, is not to inlarge the Time; but when 
you think fitting to proceed, proceed upon what 
is before you. Here are ſome Matters exprely 
alledg'd ; let them go over the Recital, ſee whe- 
ther they can prove that; but I cannot imagine 
to what Purpoſe you ſhould give the Priſoner fur- 
ther Time to anſwer nothing; for that which is 
not charged is ſo, 

Mr. Finch. Mr. Speaker, Sir, this is a Queſtion, 
in my Opinion, of very great Conſequence : You 
are very well told from below, that this is an un- 
trodden Path; and I am the more confirm'd *tis 
ſo from this Dehate, 


We are told, that Sir Fob» Fenwick, or his 
Counſel, could not be ignorant of what they were 


to prepare themſelves for, For this was our Mean- 
ing, ſays one Gentleman, though I find the Path 
is ſo untrod we are very unfortunate in expreſſing 
of it, for we have not ſaid it at all in this Bill; we 
have ſaid, Sir Jobn Fenwick was indicted, &c. Sir 
John Fenwick hath had a Copy of this Bill ſent him, 
Counſel allow'd him, and upon a ſecond Reading 
he comes to make his Defence. We are told, the 
Proceeding upon this Bill is not to be reſembled 
to the Proceeding in Weſtminſter- Hall, and this is 
ſufficient in a Bill (tho' in an Indictment it would 
not) without alledging that Sir John Fenwick is 
guilty, But one would think, that if Sir John Fen- 
wick is guilty, every Allegation in the Bill, that 
is, the Inducement to the Bill, which is for attaint- 
ing him, ſhould be a good and juſt Ground for the 
Attainder; and then, this Gentleman that hath 
had a Copy of the Bill to prepare for his Defence, 
and ſhew you Reaſons why the Bill ſhould not 
paſs, though our Proceedings are not to be reſem- 
bled to the ordinary Proceedings, yet we are to 
expect from him ſuch a Defence as the ordinary 
Proceedings in ¶eſtminſter-Hall would require: But 
I think this is hardly to be expected z one might 
have thought, and reaſonably enough, that it 
might have come into his Imagination, that if 
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there had been Ground to attaint him, by the or- 
dinary Proceedings and Methods of Juſtice, the 
Parliament would not have taken an extraordi- 
nary Courſe to come at it : For I can never think 
it a good Reaſon to proceed this Way, that 1s, for 
the ſaving of Time; and if there be extraordi- 
nary they muſt gueſs at that out of the 
Bill: Now that is grounded upon thoſe Suggeſti- 
ons that I have cited; and then I ſhould have ima- 
gined, that whereas he had been indicted upon 
the Oaths of two Witneſſes, as the Law requires, 
and one of them was withdrawn; that you had 
rather intended to have charged him with ſome 
Contrivance to elude Juſtice, whereby you had 
Reaſon to exert your extraordinary Authority to 
proceed againſt him by Way of the Legiſlative ; 
and I do not find we have any Precedent to war- 
rant this Proceeding, tho' in our Debates we have 
endeavoured to find one ; yet I cannot but obſerve 
the Conſequence of this hereafter : For whether 
we can find a Precedent to warrant this Proceeding 
in former Ages, or not, we are making a Prece- 
dent for our Poſterity. And conſider the Conſe- 
quence of this Precedent you are making; I think 
all the Bills in Parliament are grounded by the moſt 
ſcrious Ways of Deliberation, before you come to 
Judgment: And Bills of Attainder ought much 
more, ſure, to require the Seriouſneſs of your De- 
bates ; but I cannot but obſerve the Steps now 
made; i am afraid there was a wrong Step at firſt; 
I was not here the firſt Day: But I recollect tome 
Things from the Bill it ſelf ; the Tenderneſs of 
thoſe Things upon which this enacting Clauſe does 
ſtand. Here was no Evidence given to induce the 
Houſe to bring in this Bill of Attainder; when 
this Bill is brought in the Houſe, and the Pream- 
ble that ſuggeſts that which is the Ground of the 
enacting Part, conſider'd in the Houle ; and the 
Houſe did not think it reaſonable to proceed to the 
Reading of it a ſecond Time; I remember we were 
told, Won't you read it a ſecond Time, when you 
may have an Opportunity of having thoſe Sugge- 
ſtions prov*d to you? I his was the Ground why this 
Bill was read a ſecond Time. For conſider, other- 
wiſe a Gentleman may in any other Caſc as well as 
this, deſire Leave to bring in a Bill for attainting 
ſuch a one; and tell you, you ſhall have a good Rea- 
ſon given to you for it afterwards; and tho” the 
Reaſons ſuggeſted in the Bill, are not ſufficient, 
you may have Reaſons out of the Bill that are ſuffi- 
cient, What a Precedent will this be! Why, Sir, 
Length of Time givesaSanction to thoſePrecedents 
which the Age that makes them think not of; and 


they become good Examples to Poſterity, that were 


even very heinous Precedents to the preſent Times. 
Now if this ſhall ſtand, as now in the Bill, I would 
aſk, what Man in England is ſecure when a Parlia- 
ment ſhall ariſe that hath a Mind to attaint him? 
Why then, Sir, if you do amend the Bill, con- 
ſider the Method of your Proceedings; you do 
your ſelves, in effect, declare, that tor bringing 
in of the Bill, for twice reading of the Bill, you 
had no Ground at all; for otherwiſe you had good 
Grounds recited in the Bill, and that muſt be a 
ſufficient Ground to attaint him; and if you de- 
clare it no ſufficient Ground to attaint him, you 
declare you have brought in a Bill, and read it 
twice, without any Ground, Whether you will 
allow Liberty to offer at your Bar any Suggeſti- 


ons otherwiſe than in the Bill, that I mutt ſub- 


mit to you; and for giving Time, ſince that is 
a Queſtion of a very extraordinary Nature; but 
have 


* 
ONS 
: * i 4 = 8 1 
4 : .-. + fa 
K ; 1 8 r I 33 l E 2 3 
$2, e Ee voi apt ir. BET oo EGS. ne, Id Ln EA tt RR 25 2 CO SEES. + 


1E # * 44 nn Fd J * 5 25 "2 Wt * „ 
— »— ä - 


83 in & a © ma op we as 


as ww = mw aw _ 


; ; : \ 3 #, Foes _- 
4 — e a Ie iro FEAT AT HET we . ie S 


* o oo *. — ——_ —— 
” ä „ 3 
„ 


have humbly offered my Thoughts, whether any 
thing ſhall be offered otherwiſe than is ſuggeſted 
in the Preamble of the Bill ? I hope you will 
not, for the Precedent ſake you are now making; 
which if you do, I am afraid Bills of Attainder 
may become now as frequent as Bills of Attainder 
were in Richard II's Time; which I hope never 
ſhall be. 

Lord Norreys. Mr. Speaker, I will not pretend 
to tell you that you are bound by other Rules than 
Rules of Juſtice z but what is Juſtice in Weſtmin- 
fter-Hall, is fo here, and every where. And laſt 
Year you thought it Juſtice, that no Man ſhould 
be brought to a Trial, but he ſhould know what 
were the particular Facts that were alledged 
againſt him, 

Lord Ct. I think it, in ſome meaſure, a Miſ- 
fortune, that a Matter of this Nature, as is your 
preſent Debate, hath held you ſo long; and con- 
ceive it a Thing to be wiſhed, that every Gentle- 
man that ſpeaks upon this Occaſion, would ap- 
ply himſelf more cloſely to Reality, and leſs to 
Forms; I mean, to Forms, conſider'd merely as 
Forms; for it ought to be true Reaſon that is 
convincing to you: And you ought not to tie 
your ſelves to any Forms upon this Occaſion, but 
ſuch as are grounded upon Reaſon ; and really I 
have not heard any thing that fell from any Gen- 
tleman that ſhews his Doubt of the Nature and 
aggravating Circumſtances of the Crime of the 
Pritoner ; but it hath conſiſted with the great 
Candour and Juſtice of this Houſe, to ſhew this 
Favour to the Prifoner before you. The Coun- 


ſe] ſay, they are unprepared ; if they mean they 


ſhould prepare themſelves for more Grounds of 
Difference and Chicanry, I would not give them 
fartner Time; I can't perceive there is any 
Reality of Argument in it; and there is in Rea- 
ſoning, as in Religion, ſometimes a Form with- 
out a Power. _. 

Sir Tho. Dyke, Sir, you have now two or three 
Queſtions before you 3 I deſire you will confine 
our Debates to one Point: I think, whatever O- 
pinion Gentlemen may be of concerning the Proof, 
I think the Point under your Conſideration, if 
you will make a right Judgment, is the Pream- 
ble of your Bill, which I take to be the Foundation 
of it, and the Cauſe for which you attaint this 
Gentleman : Now the Preamble does not recite, 
and ſay, he is guilty, but only indicted ; nor ſer 
forth any Time; nay, it does not ſay he was 
arraigned, So that theſe Things are very uncer- 
tain, and yet you muſt attaint him for the Things 
recited in your Bill. And you know theſe Acts of 
Attainder are extraordinary Methods in Caſes of 
Treaton ; and if you put it upon this Point, that 
the Act attaints him for one thing, and the Coun- 
ſel ſhall prove another, it makes it more uncertain 
than it is, and no Man can be ſafe; and therefore 
I hope you will confine the Counſel to Proofs of 
the Matter contained in the Bill. 


Mr. 7. Howe, Sir, I ſhall not move you to any 


3 thing that may tend to a Delay of the Matter be- 


> fore you: | think, if you pleaſe to go on upon 


the Matter ſuggeſted in the Bill, they are Alle- 


3 gations which muſt be proved before the Bill is 
2 committed ; and that will not hinder Sir J. Fen- 


wick from being examined to the Treaſon like- 


2 wiſe. Therefore all that is alledged in this Bill, 


I ſuppoſe, being thought neceſſary to be proved, 
I defire he may be called in, and the Counſel 
may go on to prove what is alledged in the 
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— and afterwards Sir J. Fenwick may anſwer 
em. 

Lord Coningſby. If the Queſtion was, whether 

you ſhould grant this Gentleman Time or no to 
make his Defence, I ſhould not have troubled 
you. But the Queſtion now ſeems to be, Whe- 
ther the Bill does depend upon the bare Suggeſti- 
ons of the Bill, or upon the Guilt of Sir J. Fen- 
wick? And therefore if Gentlemen do inſiſt upon 
it, that he ſhould have longer Time to defend 
himſelf, as to his being innocent or guilty, I ſhall 
not oppoſe it; but if you think fit to put it off, 
as if the Fate of the Bill did depend upon the 
Suggeſtions of it, I can't agree to that Matter; 
therefore I defire a ſhort Time may be given him 
to anſwer the Matter of his Guilt. 
Mr. Harley. I find all Gentlemen that ſpeak of 
this Subject, to ſay this Matter is of a very ex- 
traordinary Nature, and you have entered into 
it by very extraordinary Methods: But I muſt 
only obſerve, that this being the firſt Bill of this 
kind that hath been brought into the Houſe, be- 
fore any Proof, Gentlemen muſt be excuſed if 
they are cautious what Steps they do take; and 
when the Wiſdom of the Houſe has thought fit 
to take quite different Methods, as to the Prelimi- 
naries, *tis not to be wondered if they meet with 
Difficulties in their Proceedings. 

Some Gentlemen preſs for more Time to be 
given to Sir J. Fenwick to- be prepared; and others 
urge, that you ſhould declare, whether the Coun- 
ſel ſhould be heard to any thing but what is ſug- 
geſted in the Bill. And I think you muſt give a 
Determination to the laſt Queſtion, though the 
whole Houſe agreed to give him longer Time : 
For if you give him longer Time, it will after 
come to the ſame Debate, whether they ſhall 
be heard to any thing but what is ſuggeſted 
in the Bill? If you ſhould think fit to add any 
thing, then it will be reaſonable that he alfo 
ſhould be heard to that; for in the Caſe of the 
Death of a Man, let him deſerve never ſo much, 
yet he does not deſerve to die unjuſtly by your 
Hands. 

It ſeems a very plain Propoſition, that when 
a Man is accuſed, he ſhould not anſwer to what 
he is not charged with; and to charge it with In- 
nuendo's and Implications is ſo uncertain, that as I 
always have ſeen it denied in this Houſe, ſo 1 
hope | ſhall not fee fo great an Aſſembly give 
any Countenance to it. They did tell you, they 
were prepared to ſpeak to the Reaſonableneſs of 
the Bill; but this Matter not being ſuggeſted 
in the Bill, they are not prepared to ſpeak to 
it, 

Sir Tho. Littleton. I ſee now where your Debates | 
have led you: I thought the regular Subject of 
our Debates had been the Point upon which the 
Counſel withdrew ; and that was for Time. For 
what? Why, tc prepare themſelves to anſwer 
any Evidence that might be given againſt them ; 
becauſe they perceived you did __ the Coun- 
ſel for the Bill ſhould produce their Evidence. 
But they made an Objection: Say they, We 
did not underſtand your Order was, that we 
ſhould come prepared to oppoſe any Teſtimony 
viva voce to be given againſt us, but only pre- 
pared to ſpeak to the Reaſonableneſs of the Bill. 
Now, Gentlemen, after five or ſix Hours De- 
bates, have been willing to accommodate the 
Matter (that no Body might think that any one 
preſſed a Matter unreaſonable) that they _ 

ave 
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have Time: But ſome Gentlemen will not be 
ſatisfied with granting what the Counſel deſired, 
but they deſire more. And what is that? Why, 
that is, to know the Opinion of the Houſe, whe- 
ther you will admit any one thing to be proved 
that is not ſuggeſted in the Bill? And I do take 
this to be within the Suggeſtions of the Bill, as 
fully as can be expreſſed. For what does the Bill 
ſay ? The Bill does ſay he was indicted of High- 
Treaſon, and that one of the Witneſſes is gone : 
And, Gentlemen, come to the Concluſion, and 
ſkip over the immediate Part of the Bill; for 
the Bill does ſay, that he did incite and con- 
ſult, Sc. And the Objection of the Counſel 
was not againſt the Evidence; but they ſaid, 
they were not prepared at that Time to anſwer 
it, and there they leave it; and thereupon the 
Houſe go on upon the Debates. What can we 
expect that they intended? They might think, 
either we ſhall gain our Point, and the Houſe 
will give us Time; or otherwiſe, if they go on 
and hear this Evidence, then we ſay we wanted 
Time. And that will be only Evidence ex Parte, 
and not carry ſo much Weight with it, tho' we 
have nothing to ſay to it; or they might think 
it may have this Effect, that the Houſe will not 
go on, and hear any Evidence at all: In either 
of theſe Caſes, we have the faireſt Advantage 
that we can have, on the ſecond Reading of the 
Bill, in Defence of our Client: All they deſired 
was, that they might have Time; and I hope 
that which ſatisfied them that are moſt con- 
cerned, may ſatisfy any Gentleman of the 
Houſe. 

Mr. J. Howe. The Queſtion is not, what they 
aſked, but what is reaſonable for us to grant: 
I was in the Beginning againſt any Delay, and 
I think there is no Occaſion of Delay: All I 
deſire is, Sir, that the King's Counſel may be 
deſired to prove the Suggeſtions of the Bill ex 
Toto. | 
Mr. Sal. Gen. Moſt that have ſpoke of this Mat- 
ter have ſaid, that the Matter is very generally 
laid in this Bill, and the Counſel could not very 
well know to what to apply themſelves : That it 
ſpeaks of High- Treaſon in general, and of aiding 
the King's Enemies, which is very general: It re- 
cites that indeed; but the Indictment is legal, 
according to the late Act of Parliament. *Tis 
not only ſaid, that he deſigned the Death of the 
King, but for that Purpoſe he and others met to- 
gether and agreed to ſend Charnock to France, to 
go to King James, to induce the French King 
with an armed Power to invade England. Now 
how can any thing be more particularly charged ? 
And the Indictment is ſo charged in your Bill. 1 
think therefore the Counſel could not be ignorant 
to what they ought to apply themſelves : But by 
what I perceive, Gentlemen are very well con- 
tented to give him further Time. I remember, 
when the Bill was firſt brought in, there was a 
long Debate for a ſecond Reading; and ſome Gen- 
tlemen thought it hard to be tried by ſo great 
an Aſſembly, and ſaid, they had rather be tried 
by a fewer Number: But I ſhall obſerve, that 
you have ſent the Copy of the Bill to Sir J. Fenwick 
beforehand, and you ſent him Notice that he 
ſhould provide himſelf, But I remember a much 
better Man than Sir F. Fenwick, who had the 
Misfortune to be under an Accuſation of High- 
Treaſon, had his Indictment one Hour, and was 
tried the next; and tho' he pleaded to have his 


Trial put off 'till the Afternoon, he could not 
prevail with the Court of Juſtice to do it : Sir 
Fobn Fenwick hath had a Copy of his Bill for two 
or three Days, but he never had any Copy *cill he 
had pleaded. 

Mr. Waller. 1 ſtand up only for my Inſorma- 
tion ; that which I would know is, whether the 
Counſel did not aſk you the Queſtion, whether 
they ſhould be bound to anſwer any thing that is 
not in the Bill? If they aſked that, then the 
Gentleman that ſpake here is anſwered z and the 
Gentlemen of the Houſe do not inſiſt upon what 
Sir J. Fenwick's Counſel did not inſiſt on. And J 
do think the King's Serjeant, who opened the 
Proceedings, after he had opened what had been 
before the Grand Jury, ſeemed to make ita Charge, 
as if Sir J. Fenwick had been condeſcending to 
the withdrawing of Goodman. Now that ſeemed 
as if they deſigned to make that a Part of the 
Evidence. 

Sir Richard Temple. The Counſel did not inſiſt 
upon it only to anſwer the Suggeſtions ot the Bill: 
Every Body knows, they objrcted to the others 
going on with the Evidence they opened, becauſe 
it was not in the Bill; and the King's Counſel 
could not ſo much as alledge, that it was in the 
Bill; and they would have gone on to have prov'd 
the Indictment. There 1s another Thing : Ir is 
told you, as if the Preamble had ſuggeſted ſome- 
thing of this Kind, that there was a Meeting, 
Now that Gentleman that ſpake laſt but one, has 
cleared it, that it only recites he was indicted for 
theſe Things, and this brings nothing in Iſſue, 
whether he be guilty or no? Now I think the 
preſent Queſtion, and only Queſtion betore you, 
is upon the Suggeſtions of the Bill; for you can 
bring nothing in Iſſue here, but what is in the 
Bill; and Nobody can inſiſt, by the Rules of 
Reaſon or Juſtice, that any Man ſhould be heard 
to any Matter of Fact but what is in the Bill. 


And therefore I think there is nothing before yu, 


but that you ſhould give Direction to hear them 
to what is ſuggelted in the Bill, 

Mr. Methwen. Sir, I ſpeak to the Method of 
your Debates : Your Debates ariſe upon an Ob- 
jection that was made by Sir J. Fenwick's Counſel, 
againſt the Counſel for the Bill going on with 
their Evidence to prove Sir J. Femeick guilty of 
High-Treaſon. 

I muſt beg Leave to differ, as to what the Coun- 
ſel did ſay, from ſome of the Gentlemen that ſpake 
laſtz the Force of their Objection was, that they 
ſhould not now go on, ſor they were not prepared to 
anſwer them; and the Reaſon they gave was, that 
they had not formal Notice; and the other after- 
wards ſpake to the Shortneſs of the Time: Your 
Debates for a long Time went purſuant to this, 
whether you ſhould allow them further Time 
or not? But the Length of your Debates liath 
raiſed a new. Matter. Though I think that 
Doubt, though it was not made by the Counſel, 
may be very properly made by any worthy Mem - 
ber that hath that Doubt, whether, as the Bill 
is brought in, the King's Counſel might at any 
Time ſpeak to that Point, though Sir J. F-n:wict 
be acquainted with it? And I muſt always 
agree, that Doubt ought to be reſolved, before 
you come to reſolve, whether farther Time ſhall 
be allowed him or not ; and therefore I propoſe 
it, that this Queſtion may be put, Whether the 
Houſe will hear, at the Bar of the Houſe, the 
Evidence there is to prove Sir Jahn Fenwick 


guilty 
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guilty of the High-Treaſon whereof he was in- 
diced ? a 
Col. Wharton. You have three or four Queſtions 
upon your Paper; and now after fo long a De- 
bate as we have had, I hope Gentlemen will not 
think fit to ſtart new ones 3 and I hope you will 
take Care that Gentlemen ſhall not riſe up three 
or four Times to ſpeak to this Matter. You have 
another Rule of the Houſe, That when a Queſti- 
on is moved, and ſeconded, though another Que- 
ſtion is moved afierwards, yet that muſt be the 
firſt Qucſtion that is to be put; and I hope you 
will keep us to theſe Rules. | 
I wonder at ſome Objections: *Tis told you, that 
this is ſuch a Proceeding that never any Thing of 
this Kind was before; and that you are here go- 
ing to read a Bill of Attainder before you have 
had any Manner of Evidence, upon which you 
ſhould ground the bringing in of this Bill. Gen- 
tlemen mutt remember, or ſhould have informed 
themſelves z {or *tis very certain that you had very 
good Grounds to vote this Bill to be brought in: 
I ſ-e the Gentleman that brought in his own Ac- 
cuſation; you had his own Diſcovery read, and 
Mr. Attorney did inform you what was againſt 
him, and how he ſtood indicted. And another 
Gentleman by me, told you, he was with him, 
and there was a Treaty for his Pardon; this was 
Evidence for reaſonable Men to go upon. And 
to tell you that theſe Precedents will endanger 
your Liberty | Under Favour, this is the Ground 
of all your Liberty. Tis by this Power of Pro- 
ce: ding, when you have not that Evidence that 
W:1.::ter-Hall requires, by which you will keep 
great Men in Awe. | 
Now give me Leave to ſpeak to the Queſtion 
that I think you cught to put: *Tis told you, by 
the Counſel for the Priſoner, that they are nor 
appriſed what the Senſe of the Houſe was, and 


upon that Account they defired further Time: I 


confeſs, when you allow'd Counſel, I was of Opi- 


nion it was a Favour; and now ſince they have 
made this Objection, though I do not believe you 


are obliged to allow them further Time ; yet I 


| had rather err on that than the other Side; and 


therctote I think the faireſt Thing is to allow them 
tome further Time. 

Mr. Secretary Tumbal. Mr. Speaker, I have at- 
tended all this Day to your Debates, which are 
now in my Opinion of a very extraordinary Na- 
ture; tor a great deal of your Time hath been 
ſpent upon Motion of the Counſel for the Priſoner 


at tae Yar, whether you ſhould allow them fur- 


ther Time or no: And now, by what I recolle& 
45 * 1 4 » 
irom the Senſe of ſeveral Gentlemen, the Houſe 


| ſeems willing to allow them further Time; even 


that is oppoſed at this Time of Day. 


Sir, the king's Counſel have open'd the Mat- 


i = or Fact, upon which they did intend to pro- 
duc their Evidence; and when they had open'd 


g 


1 1 
go. n 


the ſeveral Heads, the whole Objection that I 
heard made by the other Side, was, They did not 
think the King's Counſel could have proceeded to 
examine Witneſſes upon thoſe Facts; and that 


; ! 17 » — - 
tc were not prepared to bring Witneſſes on the 


= Q.14.. 3 * - 
Side of the Priſoner, and therefore pray*d for fur- 


ther Time: Truly, whether that be reaſonable or 


no, or waether upon one Favour, the Houſe think 
2 lit to grant another; I cannot tell what might ap- 


pear, 1! it had come to a Queſtion ſince the Life 
of a Man is concerned, we ought to be tender 
of it, and I ſhall be as tender as another; there- 
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fote I am of Opinion, that 4 reaſonable Time 
ſhould be allow'd. To do what ? Why, upon 
the Evidence the King's Counſel ſhould produce, 
they ſhall bring their Witneſſes on the other Side 
to anſwer them. Whether the King's Counſel 
will produce Evidence that is foreign to the Bill, 
that will be in Judgment of the Houfe ; but it 
was a good Motion made below, which I cloſe 
withal, that a ſhort Time may be allowed them 
to make their Defence, and bring their Wit- 
neſſes. 

Mr. Speater. Gentlemen, you have had a long 
Debate; I do not remember any formal Queſtion 
that was propoſed at firſt, till ſuch Time as I read 
to you what I thought was the Queſtion upon the 
Debate; when I read you the Queſtion for furthe 
Time, there were ſeveral Members ſtood up, and 
ſaid, that was not the Queſtion ; and took Excep- 
tions to it, and propoſed that the Counſel ſhould 
be confined to produce Evidence only to the Mat- 
ters ſuggeſted in the Bill; ſo that now I have two 
Queſtions upon my Paper, which I will readrto 
you, and put which you will. One Queſtion is, 
That they be confined to make their Proof to 
what is ſuggeſted in the Bill. The ſecond Queſti- 
on is, That Sir Jebn Fexwick be allowed further 
Time, Sc. 

Sir Chriſtopher Muſgrave. A Gentleman ſaid, the 
ſecond Queſtion upon your Paper was but lately 
ſtarted; but I remember, a little after the Coun- 
ſel was withdrawn, it was moved, Whether you 
would give them further Time? And I, preſently 
after, in the Debate, did take the Freedom to aſk, 
Whether it was intended they ſhould anſwer to 
any Thing but what was contained in the Bill ? 
And, I remember, there was a Gentleman of the 
long Robe ſaid, T hat there was nothing offer*d by 
the King's Counſel, but what was within the Sug- 
geſtions of the Bill. Another Gentleman ſaid, 
When they may have longer Time, they'd not 
ſeem ſo fond of it; *cis indifferent to me, provi- 
ded he be prepar'd to anſwer, But I cannot but ob- 
ſerve, that the Concluſion of that honourable Per- 
ſon was, that at laſt you muſt come to determine 
the Queſtion. You are likewiſe told, by an ho- 
nourable Perſon nearer the Bar, Why do you diſ- 
pute this, now you have order'd the King's Coun- 
{ſel to produce the Evidence; and ſo you have 
concluded your ſelves ? But for my ſelf, I muſt 
confeſs, I did never think the Evidence was to be 
heard otherwiſe than as to the Suggeſtions of the 
Bill. And if that Point be to be determined, why 
will not you determine it now, rather than to have 
another Debate upon it? 

Mr. Boſcawen. That which is preſſed by ſome 
Gentlemen, is begging of the Queſtion, What 
have we here brought Sir Joby Fenwick for? Was 
it not to ſatisfy our ſelves, whether Sir Jobn Fen- 
wick was guilty of High-Treaſon ? Now that is 
ſuppoſed, by ſome Gentlemen, not to be within 
the Bill: If it be not within the Bill, I deſire you 
would throw out the Bill. But the Thing 1s, we 
mult not examine to thoſe Things that will make 
Sir Jobn Fenwick guilty. Sir, this is a very nice 
Thing, and very curiouſly woven. The great 
Thing, ſay ſome Gentlemen, we mult take Care 

of, is the Blood of a Man : Does any one fay he 1s 
innocent? No: But we muſt have ſome Way or 
another that he muſt not be brought to his Trial. 
I defire, as Engliſh Men, you will not only take 
Care of the Lit: of one Man, but of the Life of 
the King z of the Lives of our Wives and _ 
ren, 
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dren, and all our Families. What will they ſa 
without Doors? You are afraid to meddle wit 
Sir Jobn Fenwick ; and therefore you will ſlide it 
away upon another Point z that his being guilty 
of High-Treaſon is not within the Bill. I am not 
for taking the Advantage of Time; I deſire, as it 
was moved before, that you will give him Time, 
and try whether he be guilty of this Treaſon or 
no, or otherwiſe do nothing in it at all. 


Then the Order was made for Candles to be brought in, 


Sir Thomas Littleton. Now you have Candles 
brought in, it will be fit for you to return to the 
Queltion : For my Part, Iam willing to put both : 
But I think the laſt Queſtion that you have upon 
the Paper, properly ſpeaking, is to be put firſt ; 
and that is, That the Houſe will proceed to ex- 
amine Witneſſes to the Treaſon in the Bill for 
which he ſtands indicted, 

Mr. F. Howe. I think the Queſtion ought to be, 
That his Counſel be directed to bring Witneſſes 
to the Allegations in this Bill. 

Sir Thomas Littleton. I propoſe it to you thus; 
That the Houſe will proceed to examine Witneſ- 
ſes at the Bar, to the Treaſons mentioned in the 
Bill for which he was indicted, 

Mr. J. Howe. I think that Gentleman might ve- 
ry well have moved the Queſtion without that Li- 
mitation; for that is as much as to ſay, that Wit- 
neſſes ſhall be examined to none of the Treaſons 
in the Bill, except thoſe for which he hath been 
indicted; and that is a Limitation, I hope, ſhall 
not be put tothe Enquiries of this Houſe. I hope 
you will put it, That they ſhall bring Evidence to 
the Matters alledged in the Bill generally : There 
are ſeveral other Allegations in the Bill which I 
would have him anſwer to; as the alienating the 
Affections of the King's Subjects from him, which 
I take to be High-Treaſon. | 

Members. No, no. Ty 

Mr. J. Howe. Why? If it be not High-Treaſon, 
it hath nothing to do in that Place, I believe tis 


a very high Crime, and would induce me very 


much for the Puniſhing of Sir John Fenwick. 

Mr. Norris. Sir, I do not know how the Que- 
ſtions may be carried ſince Candles are come in 
but I think *tis for the better. I think there are 
two Things have been ſpoken to; one is this Bill: 
I find thoſe Gentlemen that were againſt the Bill 
on Friday, are more againſtit now, I was forthe 
Bill then, and am now for a ſecond Reading of it : 
I think the Bill is very plain, and know not what 
they would have mentioned in it more, unleſs 
they would have had the King's Head Tavern, and 
what Wine they drank there. I think there is all 
the Reaſon in the World to hear the Witneſſes to 
prove him guilty of High-Treaſon. As to the 
Point of Time, I ſhould be very willing to allow 
it them, if that Queſtion was put; and, I think, 
you have been very favourable to him already, in 
allowing him Counſel. 

Mr. Smith. I would only obſerve, when the Bill 
was to be brought in, the Objection was, that 


you had not Witneſſes, And now the * — is, 


Whether you can hear Witneſſes upon Facts not 
particularly aſſigned in the Bill, I believe no Man 
can ſay, but that in the Indictment there are par- 
ticular Facts that ought to be examin*d : I do own 
for my Part, if Sir Jobn Fenwick was a greater 
Man than he is, it were better he ſhould eſcape, 
than you ſhould ſpend ſo much Time about him, 


Sir, the Indict ment is mentioned in the Bill; no 
Man thinks that Goodman's going away, is Rea. 
ſon enough for bringing in ſuch a Bill againſt Sir 
Jobn Fenwick. 


Mr. Speaker. Shall I read you the Queſtion ? 


That Sir John Fenwick be allow'd furtber Time to 
produce Witneſſes in bis Defence, againſt the 
Charge of High-Treaſon, and that be name his 
Witneſſes. 


firmative, 
Mr. Speaker. The other Queſtion is, 
That the Counſel, wvho are to produce their Evidence 
againſt Sir John Fenwick, be allowed to prove 
Sir John Fenwick guilty of Hligh-Treaſon, 


Sir Thomas Littleton. 1 do think one of the Rea- 
ſons why this Bill was brought, was, becauſe poſ- 


ſibly, by the Abſence of this Witneſs, he could 


not, ſtrictly ſpeaking, be proved guilty ; though 
all Mankind is ſatisfied in his Guilt, And there- 
fore I queſtion whether it will amount to a legal 
Proof: And if you had ſuch a Proof as would 
convict him by the common Proceedings of Law, 
I ſhould not have been for a Bill of chis Nature; 
for *tis againſt the Honour and Dignity of this 
Houſe, to do the Work that an inferior Court can 
do. But probably, by the Abſence of this Wit- 
neſs, Sir Fobn Fenwick, at a Trial in the Old. Bailey, 
might eſcape; though at the ſame Time *tis high» 
ly probable, the Witneſs that is wanting to con- 
vict him, is by his Means gone out of the Way. 
Therefore I ſpeak to the Wording of the Queſti- 
on; you ſay, Shall beallowed to prove. I would wil- 
lingly prevent what may be objected when we 
come upon this Debate : If you do uſe the Word 
Prove, they may ſay, this is not Proof; for ſtill 
Goodman is not here. If you pleaſe ro fay, Thar 
we will examine Witneſſes to the T reaſon, and we 
will be Judges how far it appears to us, whether 
he be guilty, or not guilty. 

Mr. Speaker. Will you let me propoſe it to you 
thus then? That the Counſel, in producing their 
Evidence againſt Sir John Fenwick, be allowed to 
examine Witneſſes touching the Treaſons men- 
tioned in the Bill, for which Sir Jobn Fenzwick is 
indicted. | 

Mr. Montagu. 1 do not obſerve, that in read- 
ing of it, you ſay any Thing as to the other Alle- 
gations of the Bill: I think you ſhould word it, 
That the Counſel be allowed to produce Evidence 
to the Allegations in the Bill, and the Treaſons 
whereof he ſtands indicted, 

Mr. Speaker, Well then, the Queſtion is this, 
That the Counſel that manage the Evidence a- 
gainſt Sir Jahn Fenwick, be allow'd to produce Wit- 


neſſes touching the Allegations in the Bill, and the 


Treaſons whereof he ſtands indicted. 
Which Queſtion being put, it paſſed in the Af- 


firmative. 
Mr. Speaker. Will you pleaſe to appoint a Time 
for it? 


Mr. F. Howe. That I would move you is this: 


You were ſo extremely late before you went up- 
on this Information, that you had not Time to go 
through any Part of it; therefore I would move 

you 


Which Queſtion was put, and paſſed in the Af. 
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ou, that you would appoint early in the Morn- 
ing for Sir John Fenwick to be here. 


thereupon it wal Ordered, That Sir John 
rr be remanded to Newgate, and 
brought to the Houſe on Monday Ten a-Clock. 


Mr. James Montagu. Sir Jobn Fenwick now 


inſiſted he had not Notice; I humbly move, that 
he may be brought in, and acquainted with what 
you have ordered. (Aud accordingly Sir John 
Fenwick was brought to the Bar.) 

Mr. Speater. The Houſe have conſider'd of 
what Sir Jobn Fenwick hath ſaid at the Bar, by 
kis Counlel, and they are of Opinion, That Wit- 
neſſes ought to be examined there, to por the 
Allegations of the Bill, and to prove him guil- 
ty of High-Treaſon whereof he ſtands indicted 3 
but in Favour to you, becauſe your Counſel faid 
you were not prepared, the Houſe is willing to 
give you Time till Monday next, to make your 
Defence; and they require you to give in a Liſt 
of your Witneſſes z and if you ſend to me, you may 
have a Warrant for their appearing at that Time; 
and they require you to be here, ſo that they 
may proceed upon the Bill exactly at Ten a- 
Clock, 


And Sir John Fenwick being withdrawn, 


Reſolved, 
That the Bill for Attainting Sir John Fenwick of 
High-Treaſon, be read à ſecond Time on Monday 


next, 
Lune 16 die Novembris, 1696. 


Mr. Speaker. Gentlemen, I would receive your 
Directions in one Thing: You have ordered a 
M-mber to produce a Letter, and the Counſel, 
in opening the Evidence, have referred to it. 
That Member deſires to know the proper Time 
for him to do itz Whether, while the Counſel 
are managing the Evidence at the Bar, or whe- 
ther he muſt ſtay till they are withdrawn? 

Mr. Sloaue. As to this Matter, I do not que- 
ſtion but 'tis to be offered as an Evidence: and 
by the fame Reaſon that you give him the Favour 
to examine the Witneſſes that are produced againſt 
him, for the ſame Reaſon the Letter ought to be 
read in his Preſence, that he may explain it, or 
deny it: And give me leave to tell my Thoughts 
of another Matter: If that worthy Member is to 
offer Evidence of what he took from Sir Joby 
Fenwick's Mouth, (though a Member common- 
ly gives his Evidence in his Place, after the Coun- 
ſel is withdrawn) I think *tis not only fit to pro- 
duce the Letter in his Preſence, but that Sir John 
Fenwick ſhould hear what he ſays, and deny it if 
he can, 

Mr Speaker. Is that your Pleaſure, that the 
Letter be produced before Sir Fobn Fenwick, and 
that the Evidence to be given by Mr. Vernon ſhall 
be in the Preſence of Sir John Fenwick? 


The Queſtion being accordingly put, it paſſed 
in the Affirmative, 


Then ths Serjeant was ordered to take bis Mace, and go 
into Weſtminſter-Hall, and ſummon the Members. 


And being returned, The Order of the Day for 
9 on the Buſineſs of Sir John Fenwick 
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was read. [ It being a Quarter before Eleven 
a-Clock.] | 


Then Sir John Fenwick, and the Counſel and Soli- 
citors on both Sides, were brought in. 

Mr. Speaker, Sir Thomas Powys, when you 
were here laſt, you inſiſted upon it, That the 
Counſel againſt Sir Jobn Fenwick ſhould be kept 
to the Proofs relating to the Allegations in the 
Bill only z or elſe that you might have further 
Time, becauſe the Witneſſes were not ready. 
The Houſe have conſidered that Matter, and in 
favour to Sir Fobn Fenwick, that he might have 
no Surprize, have given him to this Day; but 
they do allow the Counſel to give Evidence not 
only as to the Allegations in the Bill, but to prove 
Sir Jobn Fenwick guilty of High-Treaſon ; and 
therefore, Mr. Serjeant Gould, you are at liberty 
to go on with your Evidence, 

Mr. Serjeant Gould. May it pleaſe you, Mr. 
Speaker, We are here to give in our Charge, and 
the Evidence that we have againſt Sir Jobn Fenwick. 
I find by your Order, that we are now allowed 
to produce Evidence touching the Allegations of 
the Bill, and likewiſe of the Treaſons for which 
he ſtands indicted; therefore I ſhall beg leave to 
open firſt, how he ſtands charged by the Indict- 
ment, 

The Indictment firſt charges him with Com- 
_ and Deſigning to depoſe the King, and put 

im to Death. The ſecond Charge is, For in- 
citing the French King to ſend an Army of Soldiers 
to invade this Kingdom, and to make a miſerable 
Slaughter amongſt the Subjects of this Kingdom. 
The third Thing is, For adhering to the King's 
Enemies. The fourth Part is, That to effect 
this, he, together with ſeveral others, that is to 
ſay, Charnock, Sir Fobn Friend, and others, did 
conſult, propoſe, treat, and agree to invite the 


French King to ſend a Number of Soldiers to in- 


vade this Kingdom, and to procure great Num- 
bers of armed Men againſt the King, to riſe and 
be formed; and with theſe Enemies, upon their 
landing and invading this Kingdom, to join, for to 
make and carry on a Rebellion and War in this 
Kingdom. And further it charges, That he did 
conſult, conſent and agree, to fend Charnock as a 
Meſſenger from Sir Jobn Friend, and others, into 
France to the late King James, to propoſe to him, 
to procure the French King to ſend Soldiers and 
armed Men to invade this Kingdom. Then like- 
wiſe to effect this, the Indictment charges him 
with providing Horſes, Piſtols, and other warlike 
Arms. This is the Charge of the Indictment; 
and theſe Matters are in the Bill: For the Bill does 
charge him with compaſſing and imagining the 
Death and Deſtruction of the King, with adhering 
to his Enemies, by conſulting and agreeing with 
ſeveral Perſons at feveral Times, to ſend Charnock 
to the late King James in France, to invite and 
encourage the French King to invade this King- 
dom with armed Forces, and Promiſes to join 

them, and aſſiſt them with Men and Arms. 
Then thc Bill does take notice of other Matters, 
That Sir Jobn Fenwick hath protracted his Trial, 
by giving Aſſurances to the King to make a plain 
Diſcovery 3 by Reaſon of which he did not come 
to his Trial, and now one of the Witneſſes againſt 
him is withdrawn, May it pleaſe you, Sir, This 
is the Charge as it ſtands before this honourable 
Houſe ; and the Evidence we ſhall charge him 
with, will be of this — We ſhall give you 
an 
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an Account, That the latter End of May, or Be- 

inning of June, Sir John Friend and Charnock, and 
everal other Perſons, met at the King*s-Head, 
and upon that Meeting they conſulted how to in- 
vade this Kingdom; and they concluded in this, 
That they would ſend Charnock into Francez and 
he was to propoſe it to King James, That he 
ſhould procure 8000 Foot, and 2000 Horſe and 
Dragoons ; and upon their Landing they were to 
join them with 2000 Horſe. After this they had 
another Meeting; for Charnock, to be ſure of the 
Matter, would have another Meeting; and then 
he propoſed it to them, Whether they continued 
in the ſame Reſolution ? And they all then de- 
clared, particularly Sir Jobn Fenwick, That they 
did approve of it, and ſtuck by it ; and that Char- 
noc ſhould go for that Purpoſe to France. Char- 
nock, in purſuance and execution of this Treaſon, 
does go to France, and brings back a Meſſage, That 
the Matter had been communicated to the French 
King, but at that Time he was not ready for them, 
and could not ſpare his Soldiers, and his Troops. 
Then it reſted for ſome Time, till towards Chri/t- 
mas, when Sir George Barclay came into England, 
and he brought with him a Detachment of about 
Sixteen, and their Province was to aſſaſſinate the 
King. But there was another Part, and that was 
the Invaſion and in that Part was Sir Jobn Fen- 
wick concerned, which we ſhall produce our Evi- 
dence to prove upon him; but it does fall out 
that we have but one Witneſs to this Matter, that 
we can produce viva voce; though when this In- 
dictment was found, (for it was found upon the 
Act laſt Seſſions, which required two Witneſſes to 
each Species of Treaſon) we had two, but one is 
ſince withdrawn, and that is touched in the Bill, 
as in Truth the Fact is. Now if Sir Jabn Fenwick 
had come on in the ordinary Courſe of Proceed- 
ings to be tried, Sir John Fenwick might have been 
tried upon this Indictment, for then Goodman had 
been there; but he procraſtinates his Trial, he 
makes Application to the King, and gives him 
Aſſurances from Time to Time of an ingenuous 
Diſcovery z but inſtead of that, when Good- 
man now is withdrawn, theſe Aſſurances have 
terminated in this counterfeit Confeſſion that hath 
been laid before the Houſe, and is charged in the 
Bill. 

But, Sir, to ſupply this, we ſhall produce the 
Examination of Mr. Goodman; we ſhall prove to 
you not only the Evidence that hath been given 
upon this Indictment, upon which he hath been 
arraigned, butalſo the Evidence which hath been 
given upon the Trial of Cook, who was convicted 
upon that Evidence. We ſhall go by theſe fur- 
ther Steps in the Caſe 3 and humbly offer it to the 
Conſideration of this Houſe, how far Sir John 
Fenwick will be affected with it: And that is this; 
Here hath been Goodman, and Captain Porter who 
ſtill ſtands his Ground; but they have tempted 
him with 300 Guineas in Hand, and 300 more 
was to be remitted to him upon his firſt landing 
in France, with Aſſurance likewiſe of King James's 
Pardon, and likewiſe 300 l. a Year 100. a Year 
whereof was to be ſettled by Sir Jobn Fenwick. 
This Propoſition ſprung from one Clancy : It could 
not be expected that Sir John Fenwick ſhould ap- 
pear in his proper Perſon, but he did by his Lady, 
who was with Captain Porter, and gave him 
Aſſurance of all that was propoſed by Clancy, 
that That ſhould be performed, and a great deal 
more. 


We ſhall further give this Account, That when 
Sir John Fenwick was taken, there was a Letter 
handed to a third Perſon ; and it appears by That, 


that he thought himſelf at that Time not ſafe, 


unleſs they could corrupt the Jury : For, ſays he, 
we muſt now get two or three ſtanch Perſons that 
will ſtarve the reſt. Theſe Steps we ſhall pro- 
ceed upon, and begin with the Indictment, and 
call our Witneſſes to it. 

Mr. Serjeant Lovel. Mr. Speaker, I ſhall not 
repeat what hath been ſaid ; becauſe I know 


what hath been materially ſaid, can't paſs the 


Obſervation of this Houſe. The Method we de- 
fire leave to proceed in, is the Method you have 
preſcribed us; and that is, firſt to prove the Allega- 
tions of the Bill. And that we ſhall make appear 
to you by undoubted Proofs, That Sir Jobn 
Fenwick does ſtand indicted for theſe Treaſons at 
the Seſſions at the Old Bailey, the 28th of May, 
upon the Oaths of Porter and Goodman ; that we 
ſhall prove by Records, and that is not capable of 
any Traverſe or Denial. We ſhall alſo prove, by 
Matter of Record, That ſeveral who were con- 
cerned with Sir Jobu Fenwick in this Conſpiracy 
have been tried and attainted ; and then we ſhall 
call a living Witneſs to prove Sir Jobn Fenwick 
guilty of Treaſon in the higheſt Manner. Mr. 
Tanner, deliver in the Indictment of Sir Jobn 
Fenwick, 


Which was delivered in, and read at the Table, 
Mr. Serjeant Lovel. The Bill does charge, That 


he ſtands indicted upon the Oaths of theſe two, 
Captain Porter and Mr. Goodman; Belides, I mult 


beg leave to obſerve, that by the Act of Parlit. 


ment made laſt Seſſions, tis enacted, That no Per- 
ſon ſhall be indicted unleſs upon the Oaths of two 
Witneſſes : Had not theſe Witneſſes been ſworn 
before the Grand Jury at that Time, this Bill could 
not have been found according to that Law, nor 
would Sir Jobn Fenwick have pleaded : But he hath 
been arraigned, and pleaded z ſo that we ſubmit 
it to this Houſe, that it does appear upon Record, 
That this Indictment was found upon the Oaths 


of two Witneſſes, Beſides that, two Witneſſes 


are ſubſcribed to the Bill. Now that other Per- 
ſons have been indicted, and convicted upon the 
ſame Evidence, we ſhall prove, and that like- 
wiſe by Records, 

Mr. Serjeant Gould, I thought when we came 
to give you an Account of the Abſence of Gosd- 
man, then to have given you an Account of this, 
and other Matters. | 

Mr. Speaker. You will agree upon your Me- 
thod, Gentlemen: Who do you call in the firſt 
Place ? 

Mr, Serjeant Gould. Captain Porter, Sir. (ho 
being preſent.) | 

Mr. Serjeant Gould. I deſire, Mr. Speaker, that 
he will give an Account of what he knows con- 
cerning this Matter, as alſo of what is charged in 
the Indictment. 

Mr. Speaker. Captain Porter, the Houſe requires 
you to give them an Account of your Knowledge 
of any Conſpiracy, by Sir Jobn Fenwick, againſt 
the King and this Government; and likewiſe of 
your Proceedings upon the Indictment againſt 
him for High-Treaſon. | 

Captain Porter, About the middle of May was 
twelve Months, there was two Conſultations, 
one at the King*s- Head in Leadenball. Street, and the 
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other in Pall mall; theſe two Conſultations were 
for the Conſidering of the beſt Means to bring the 
late King James into England again: For it was 
ſaid, that King William being gone beyond Sea, 
he had left but few Forces, and therefore they 
thought they could not have a fitter Opportunity 
than that Juncturez upon which, they pitched 
upon Cbarnoct to go into France, and make 
ſome Propoſals to the late King James, to borrow 
10000 Men of the French King, whereof there 
ſhould be $000 Foot, 1000 Horſe, and 1000 
Dragoons z and it was propoſed, when they came 
over, to mecr them with 2000 Horſe. 

Mr. Speaker. Where was this? 

Captain Porter, Our firſt Meeting was at the 
King's Head in Leadenballiſtreet; after that, Mr. 
Charnock deſired another Meeting, and then we 
met at Myun!tjzy's in St, Fames's, and we all ſtood 
to what we had before reſolved, That he ſhould 
go over to king James, and make this Propoſal ; 
and that if he could get ſo many Men of the 
French King, we would meet him with ſo many 
Horle. 

Mr. Speaker. Sir, you ſay the firſt Meeting 
was.at the Azng's Head in Leadenball. ſtreet; who 
was then prefent ? 

Captain Porter, There was my Lord Ayleſbury, 
my Lord Montgomery, Sir Jobn Fenweck, Sir Fobn 
brim, Sir Filltam Perkins, Charnack, Mr. Cook, 


and ray leitz we dined there, and after Dinner 


Mr. G:edman came in to us. 
Mr. Sprazer, Did Sir Jobn Fenwick hear this 


Diſcourſe? 

Captain Porter. Yes, Sir. | 

Mr. Speaker. Did Sir Jahn Fenwick conſent to 
it? 


Captain Porter. He did abſolutely conſent to 
it. Sir Jahn Friend did propoſe it; ſays he, Do 
not let us propoſe more than we can bring. 

Mr. Speacer. Then you ſay you had a ſecond 
Mecring. | 
' Capiain Porter. When we agreed upon this 
Blues in Leadenball-ireet, Captain Charnock de- 
fire another Meeting, to know if we continued 
in our Refolution 3 and the next Meeting was at 
Mrs, Mourtjoy's; I think then my Lord Montgs- 
mery was not there, nor Mr. Goodman ; but there 
was my Lord Axleſpury, Sir Jabn Fenwick, Sir 
Fon Friend, Sir William Perkins, Mr. Charnock, 
and my ſelf. 

Mr. Speater, How long after ? 

Captain Porter, About eight or ten Days, to 
the belt of my Remembrance. 

Mr. Speaker, What was ſaid at that Meeting? 

Captain Porter, The ſecond Meeting was to 
agree to the ſame Thing: We deſired Charnock 
to go as loon as poſſible to acquaint King James, 
that the ſooner he came that Year, the better. 

Mr. Sreaker, Did Sir Jobn Fenwickconſent and 
agree, at the ſecond Meeting, to his going into 
rance to procure the Forces? 

Captain Porter, Yes, Sir. 

Mr. Speaker. Will you give the Houſe an Ac- 


count of any Thing elſe you know, relating to 
this Matter ? 


Captain Porter, That is all. 


Mr. Serjeant Gould. Was you examined by the 


Grand. Jury, when the Bill was preſented againſt 
Sir Fobn Fenwick? p ” 


Captain Porter, Yes, Sir. 
Mr. Serj. Gould, What Evidence did you 


give to them ? 
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Captain Porter. The very ſame I give now. 

Mr. Speaker. Mr. Serj. Could, what have you 
to ſay further to him ? Oye bis x | 

Mr. Serj. Lovel. We would aſk, whether Mr. 
Cook was at the firſt Meeting? or 

Capt. Porter. Ves, Sir, he was at both Meetings. 

Mr. Serj. Lovel. Was Mr. Goodman, at the pre- 
ferring of the Bill of Indictment at the Old Bailey? 

Captain Porter. I ſaw him go ip to the Jury, 
and he told me it was for the ſame Thing. 

Mr. Serj. Lovel. We have ſome of the Jury 
here, and we will call them to that. 

Mr. Serj. Gould. Now, if it pleaſe you, Sir, 
we will aſk him to the Matter concerning Clancy's 
tampering with him. 

Mr. Speaker. Will you give the Houſe an Ac- 
count of that Matter ? 

Sir Tho. Powys, By your Favour, I hope you 
will give us leave to interpoſe in this Matter : 
For I am ſure in the Caſe of Life, and in Caſe 
where there is a Law prepared to be made ſub- 
ſequent to the Fact, to condemn any Man to 
Death, you will not only have good Evidence, 
but that which is legal Evidence, And I take it, 
that in Caſes of this Nature, of a ſubſequent 
Law, the Evidence ought to be much ſtronger, 
and much fairer than when a Man is to be tryed 
by a Law in Being. If they ſhould offer that 
which was ſaid in the great Caſe of my Lord of 
Strafford, (which Attainder there hath been an 
Act of Parliament to reverſe) by a Gentleman 
that did then appear againſt my Lord of Strafford, 
That where the Houſe proceed in a legiſlative 
Way, there needs no Evidence at all; but every 
Man may follow the Dictates of his own 
Thoughts and Conſcience: (*Tis in Raſbrorib's 
Collections, fol. 377.) Yet, I hope, you will be of 
another Opinion, and expect ſtronger Evidence, 
than if a Man was to be tried by a Law in Being. 
Now that which is offered now, cannot be allow- 
ed in any Court of Juſtice : They were going 
about ro ſhew, That my Lady Fenwick, the 
Wife of the Gentleman at the Bar, that ſhe had 
uſed ſome Means to take off Goodman's Evidence, 
and they would make uſe af that againſt her 
Huſband. Now, what any Man's Wife ſays can- 
not be made uſe of againſt him, as nothing that 
ſhe ſays or does can be made uſe of for him; and, 
by the ſame Rule of Jultice, ir cannot be made uſe 
of againſt him : For otherwiſe the Rule would be 
unequal, That ſhe might be a Witneſs againſt him, 
but not a Witneſs for him; that ſeems ſo unjuſt, 
that it will not be admitted in any Court whatſoever. 

Sir Barth. Shower. By your Votes the Priſoner 
is allowed Counſel, and the King's Serjeant is to 
produce the Evidence againſt the Priſoner : That 
Phraſe of Evidence makes us believe, or at leaſt 
to hope, that you will give us leave to object 
to that which is not ſo; and in this I appeal to 
the Knowledge of the Gentleman on the other 
Side, who hath had a great deal of Experience of 
this Kind; and I am ſure, in all his Obſervati- 
ons in the Old Bailey, he can't ſay this was ever 
admitted in Caſe of Treaſon, nay not in Felony, 
the Actions or Sayings of other Perſons z and I 
mult confeſs I wonder to hear him move it now. 

When attempted on behalf of a cloſe Priſoner, 
that was not viſited by any Body, it was not ad- 
mitted that the Actions of a third Perſon at large, 
ſhould be admitted againſt him : There the Acti- 
ons of a Wife cannot be Evidence for, nor againſt 
her Huſband, It was never but in one Caſe, nl 
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that for Sodomy, allowed, and that was after 
two or three Witneſſes beſides had been produ- 
ced; and by the Opinions ever ſince, it hath been 
allowed not to be Law; and that for the Oeco- 
nomy, the Danger might follow in Caſes of Ma- 
trimony and Families. Now they both do concern 
the Acts of other Perſons, and not Sir Jobn Fen- 
wick, Beſides, I have one Objection more, and 
that is, There is no ſuch Thing alledged in the 
Bill: and, with Submiſſion, you have declared, 
That they ſhould produce Evidence as to the Al- 
legations in the Bill, and the Treaſons in the In- 
dictment; but I can't find any Order that they 
ſhould produce Evidence concerning the carrying 
away of any Witneſs ; and *tis not alledged, that 


Goodman is withdrawn by Sir John Fenwick's Pri- 


vity. As to Porter's being tampered with, there 
is no Colour of Suggeſtion in the Bill; ſo that this 
neither being in the Bill, nor being Evidence at 
Law, we mult be ſurprized very much by it, if 
you ſhould admit it. 

Mr. Speaker. You hear the Exception, What 
do you ſay to it? 

Mr. Serj. Gould. I think what theſe Gentlemen 
ſay, will receive a plain Anſwer. They have 
made an Objection without anſwering the ſubject 
Matter ; itis an Allegation in the Bill, That Good- 
man hath withdrawn himſelf. Now the Uſe we 
make of this, is to let us in to give an Account 
of what Goodman hath ſworn, and to entitle us to 
read his Examination : For, ſay we, he hath 
been tampering to ſtifle this Conſpiracy, to take 
off the King's Evidence, For no Body doubts 
of the execrable and wicked Conſpiracy ; and *tis 
as plain, here hath been two Witneſſes to prove 
It ; and as plain that this Indictment is found ac- 
cording to the late Act of Parliament, upon the 
Evidence of Porter and Goodman. Now to ſhew 


this Conſpiracy is carrying on, we offer to prove 


the Tampering that hath been to take off the 
King's Evidence, and to lay that before the Con- 
ſideration of this Houſe; ſo the Uſe we make of 
t, is only preparatory to let us in to tell you what 
Goodman hath ſworn, and in good Time we ſhall 
produce to you an Indictment, where, upon his 
very Oath, and upon the ſame Evidence as we 
offer here, another of the T raitors hath been con- 
victed; and therefore we humbly offer it, Whe. 
ther, as this Caſe is, we ſhall not be admitted to 
prove this Tampering ? 

Mr. Serj. Lovel. Before we withdraw, I beg 


two Words as to what is objected on the other 


Side, for the learned Gentleman appeals to me; 
and 1 muſt appeal to the Knowledge of ſome 
Members that are learned in the Law, and to 
all, That even in criminal Caſes, Courts are not 
bound up to poſitive Evidence, but that the Evi- 
dence of Circumſtances, and ſome Perſons to cor- 
roborate them, is admitted: And if it ſhould be 
ſo, that nothing but poſitive Evidence ſhould 
convict, we ſhould have very few Convictions at 
the Old Bailey; as to Clipping and Coining, where 
One is convicted by poſitive Evidence and direct 
Proof, Forty are convicted and attainted by Cir- 
cumſtances, as Materials found about them, and 
putting off Counterfeit- money. Sir, I muſt ſub- 
mit to you, Whether, as the Nature of this Caſe 


is, this Houſe will not think fit to hear all Evi- 


dence that may concern this Matter, whether Cer- 
rain or Circumſtantial; and the Wiſdom of this 
Houſe will diſtinguiſh afterwards, what they 
think is Material, and what is not, We do take 


this to be Part of the ſame Conſpiracy we do 
charge the Priſoner at the Bar with, that he 
might not come to condign Puniſhment ; and 
therefore we pray, that Jet the Proceedings of 


other Places be what they will, that you will 


hear the whole Matter in this Cafe, whether the 
Evidence be poſitive or circumſtantial, 

Sir Thomas Powys. I think they miitake us 
when they give us ſuch an Anſwer, We doubt not 
but there is poſitive Evidence and circumſtantial; 
but we ſuppole this to be no Evidence at all. Mr. 
Recorder teils us true, That circumſtantial Evi- 
dence is frequently made uſe of; but we ſay, 
That whatever my Lady Fendi hath ſaid or 
done, is not to be admitted as I.vidence againſt the 
Priſoner at the Bar; becauſe what ſhe hath ſaid 
by Way of Endeavour to draw off Goodman, is no 
Evidence at all to be offered againſt her Hutband, 
and is not ſo much as circumſtantial Evidence, 

Sir Barthol. Sbawer. We Co agree, If the Bill 
had been brought in againit my Lady Fenwick, 
or againſt Clancy, this had been proper Evidence; 
and they did, and may deferve Puniſhment for it 
themſelves: But this is no Evidence againſt Sir 
Jobn Fenwick, that is here. 

Mr Serj. Level. We think 'tis properly be- 
fore the Houſe, even by the Order of the Houſe 
it ſelf: For in the firſt Place, we are to ſpeak to 
the Matters contained in the Bill. One Matter is, 
That Sir John Fenwick had been tryed before 
now but for Reaſons mentioned in the Bill; and 
that he delayed his Trial till ſuch Time as Good- 
man was withdrawn; therefore what lies before 
us by the Direction of the Houſe, is, That till 
ſuch Time as Goodman was withdrawn, Sir Jabu 
Fenwick did pretend to go on to make a Diſcovery, 
and afterwards put it off with what is charged in 
the Bill: But ſay they, What is done by my Lady 
Fenwick, is no Evidence againſt him When all 
the Circumſtances are laid before the Houſe, what 
Dealings there was with Captain Porter, and what 
was ſaid at that Time, and the Conſequence pre- 
ſently after Goodmay's going away, I hope ir, is as 
much Evidence as the Cate will bear, 

Sir Richard Temple. Sir, Deſire they may 
withdraw. 


Accordingly they withdrew. 


Sir Richard Temple, I think it much concerns 
the Honour of the Houſe, when a Priſoner is ar 
the Bar, that he ſhould be allowed the Right of 
an Engliſhman; what you do here, may be a Pre- 
cedent in after Ages : You are told what is offered 
as Evidence here is admitted in no Court, and 
the Anſwer that is made to it, is of no Force ar 
all; they tell you there is no Allegations in your 
Bill, That Sir Jobn Fenwick had any ] Iand in his 


withdrawing, nor nothing in the Indictment of 


it, and for that Reaſon the Evidence ſeems in- 
proper; and if it was, this would be no Evi- 
dence at all ; for the Oaths of other Perſons is no 
Evidence againſt the Priſoner, to make him guil:y 
of any Thing. 

Lord Cutts, I think 'tis agreed already, Thar 
the Counſel for the Priſoner ſhould not meddle 
with the Authority and Juriſdiction of this Houſe : 
For if we are to be ty'd up to all the Forms and 
Niceties obſerved in inferior Courts, then to what 
End is the Priſoner brought here? I think, Evi- 
dence ought to be admitted, that may clear every 
Man's Conſcience, that this Bill againſt Sir Fobn 
Fenwick ought to pals, | 
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ay 


* J. How, A Gentleman ſaid, We are not 
3 4 Forms of inferior Courts 3 but tho? we 
are not ty'd to the Forms of inferior Courts, we are 
ty d to that which was the Ground of them, and 
chat is, right Reaſon and true Senſe: They have 
alledged that he was indicted ; no Body doubts it. 
That Goodman is withdrawn, no Body doubts it. 


But what is that to Sir John Fenwick ? It might be 


with a Deſign for Good or Evil to Sir Jobn Fen- 


5 wick. My Lord Jefferies ſaid, at my Lord Dela- 


his Head, 
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mere's Trial, (as I am informed) That one Wit- 
neſs, with good Circumſtances, was enough to 
convict a Man of High-Treaſon. And J am told, 
it was told him then, that if they ever met him 
in the Houſe of Lords, he ſhould anſwer it with 
| I defire you would aſk Captain Por- 
ter, when he comes in, Whether this was diſ- 


cCourſed before Dinner, at Dinner, or after Din- 


ner? And whether he knows that Goodman heard 
this or no? 


Mr. Chancel. of the Exchequer. There ſeems a 


: particular Shynels to know the Truth of this Mat- 


ter, 


1 mean in the Counſel t'other Day: The 


Gentleman ſays, That Goodman might be with- 
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drawn to the Prejudice of Sir Jabn Fenwick, as 
well as for his Good: I deſire you will not let the 
Government be ſo ſtigmatized. You have given 
Icave to the Counſel to examine to any Thing that 
may be added to the Bill; for upon a Commit- 
ment, I can move you to put any Thing that ſhall 
be thought reaſonable. 

Sir Thomas Dyke. It may be a reaſonable Thing 
to enquire why Goodman 1s withdrawn ? But the 
Queſtion is, Whether this be a proper Time? 
The Houſe is not ty*d to the common Forms, 
bat they are ty'd ro the common Rules of Equi- 
ty: And the Queſtion is, Whether the Houſe 
wiil permit any Perſon to ſuffer by the Acts of 
another? * 

Mr. Sol. Gen.“ It is diſcretionary, 

whether you will determine that this 
is Evidence now, or after you have 
heard it. I can't tell at whole Trial it 
has, but I won't enter upon the Legality of the 
Thing; *tis one Thing when a Man is to be tried 
by a Jury, and another Thing when he is to be 
tried before Judges. A Jury may be ſo ſway'd 
and poſſeſſet by it, that it may not be fit for them 
to hear it: But look into the Court of Chancery ; 
and there Depoſitions, if one Side ſay they are 
Evidence, and the other Side ſay they are not, 
are every Day admitted; and the Rule is, That it 
is ſooner diſpatched by hearing of it than not. 
You do not fit here as a Jury, but as Judges; and 
will conſider how far the Actions cf a Wife ſhall 
concern her Huſband ; you will do the Priſoner 
Right, and your ſelves Right, if you will hear 
them. 

Sir F,a:ci5 Miunington. The Queſtion is, Whe- 
ther the King's Counſel 

Mr. Speaker, Let me ſet you right; they are 
not here as King's Counſel. 

Sir Francis IVinnington. Very well: But in this 
Houſe you are the Judges and Jury too. The 
Evidence that is opened, is to induce you to be- 
lieve that he is guilty; and the Gentleman that 
Ipake lat will not allow it to be a legal Evidence. 
Then the Queſtion is, Whether you, being 
Judges of the Fact as well as of the Law, ſhould 
be atraid to be induced to believe a Fact, by that 
which is not legal Evidence ? Suppoſe my Lady 
Fenwick had had the Deſign, and had told her 


Sir Jabn 
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Huſband what ſhe intended to do, and he ſhould 
have _ he ſcorn'd it: This is le, 5 you 
go to ſuppoſing z and that he might apprehend it 
would & him a Miſchief. Now it — be to no 
purpoſe to hear this Evidence, unleſs it be to ſa- 
tisfy the Houſe, in order to attaint the Priſoner. 
No, but ſay they, Let us hear, and we will judge 
afterwards: Why ſo? It can't affect the Priſo- 
ner: And if any Perſon hereafter have a Mind 
to have my Lady Fenwick puniſhed, they may 
examine it. 

Mr. Sloane. The Gentleman that ſpake laſt hath 
made one Suppoſal ; let me make another. He | 
ſuppoſes, That it may appear by the Evidence, 
upon the Examination of Witneſſes, that what my 
I ady Fenwick or Clancy did, was contrary to the 
Direction of Sir Jobn Fenwick: If the Evidence 
happen to be ſo, tis nothing. But we may ſup- 

Doſe again, Suppoſe it happens, that it appears 

y the Evidence, that it was for the Benefit of 
Sir Jobn Fenwick to the greateſt Degree, to get 
away one of the Witneſſes ; & cui bono, is the 
ſtrongeſt Preſumption to me. I do allow, in 
W:ſtminſter-Hall, that a Woman ſhould not be a 
Witneſs for or againſt her Huſband ; but if ſhe 
be directed by her Huſband, Qui facit per alium; 
facit per ſe, you do not alledge all the Evidence in 
the Indictment, that runs in general; if the Evi- 
dence differs as to Time and Place, ye may find 
him guilty of the Indictment. 

Lord Norryes. Becauſe I would not willingly go 
upon Suppoſitions, I defire the Clerk may read 
the Queſtion that you have paſſed the laſt Day, to 
examining Evidence. 


Which was accordingly read. 


Now I deſite to know, Whether this be Trea- 
ſon within the Indictment, or any of the Allega- 
tions of the Bill : Ocherwiſe, I think you have tied 
your ſelves up by that Rule. | 

Mr. Pelbam. I did expect the Gentleman that 
ſpake lately would have cleared the Matter. He 
gave you a Diſtinction between the Proceedings 
of Weſtminſter-Hall and the Court of Chancery. 1 
am ignorant of both. I deſire to know, Whether 
we are to go here by the Proceedings of We- 
minſter-Hall, or the Court of Chancery. If we are 
not tied by theſe Rules, we may let our ſelves into 
any Evidence that will induce us to believe him 
guilty or not guilty. If we are tied to thoſe 
Rules that are obſerved in all Courts of Juſtice, 
where Trials of Treaſon are had, this can be of 
no Validity : So I defire to know, Whether we are 
to go according to the Proceedings of thoſe 
Courts, or whether we may proceed as the Court 
of Chancery, : 

Sir Tho, Littleton. The honourable Member 
that ſpake laſt, deſires to know, Whether we are 
bound by the Rules in Meſtminſter-Hall, in their 
Proceedings, or not. I believe it would have been 
to very little Purpoſe to have thought of this Bill, 
if thoſe Courts could have convicted him: I be- 
lieve if the Counſel had tied you to the Proceed- 


ings of Weſtminſter- Hall, and therefore that you 


could not have proceeded on this Bill, you would 
have taken Notice of them, and reprimanded 
them for ſaying ſo. I know not what to ſay to 
the Proceedings of Chancery in this Cafe z, but I 
ſuppoſe upon this Trial, you will inform your 
ſelves by the beſt Methods you can; and every 


Man, according to his Judgment, be for or againſt 
the 
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the Bill. If upon what I hear, I am of Opinion 
he is notoriouſly guilty, I ſhall freely paſs the 
Bill. If I do ſo much as doubt that he is guilty, 
according to the old Rule, Quod dubitas ne feceris, 
I ſhall not be for it; and in order to this I am for 
hearing every body that comes before us. It is 
ſaid, that poſſibly Goodman is withdrawn to Sir 
Fobn Fenwick's Prejudice; I would be glad to hear 
that; if ſo, I ſhall have the worſe Opinion of the 
Bill. They fay, *tis not alledged in the Bill, 
concerning Captain Porter's being tamper'd with 
but tis alledged, That Goodman is withdrawn, 
and that *tis not alledged, that Sir Jobn Fenwick 
was privy to it; but it may weigh to Gentlemens 
Judgments, how he comes to be withdrawn. 
They that tamper with one Witneſs may be 
thought like to tamper with another. They tell 
you, That the Evidence of a Man's Wite will 
not weigh againſt her Huſband, It may be ſo in 
point of Law; but if you think your ſelves bound 
up to the ſtrict Rules of Law, diſpoſe of your 
Bill preſently. 
Sir Mill. Coryton. You have been pleaſed to give 
Leave to the King's Counſel to prove Matters 
againſt Sir Jahn Fenwick. You have heard Cap- 
tain Porter upon the Fact. If they had opened 
the Matters, that Sir John Fenwick was inſtrumen- 
tal to convey Goodman away, I ſhould have been 
willing to have heard it: But they opened it, 
That my Lady Fenwick was inſtrumental in Con- 
veying away Goodman; and this ought in no ſort 
to be admitted. An honourable Gentleman of 
the Long Robe, made a Difference in the Pro- 
ceedings between the Court of Chancery, and the 
Courts of Weſtminfter-Hall ; but I would fain 
know, if a Fact was ſtated, Whether my Lord 
Keeper could determine the Matter beforea Com- 
miſſion went to prove it. *Tis true, we are not 
tied to the Forms of Law, but we are tied to the 
Forms of Juſtice, I know no Caſe where a Wife 
is admitted to be a Witneſs. for or againſt her 
Huſband, In Brown's Caſe indeed, who took a 
Woman away, and forced her to marry him ; 
the Queſtion was, Whether ſhe ſhould be admit- 
ted? And in that Caſe ſhe was admitted as a Wit- 
neſs, becauſe the Neceſſity of the Thing required 
it ; and there was no other Way to prove, whe- 
ther he had her Conſent or not. Another Caſe 
there was of my Lord Caſtlebaven, where from the 
Nature of the Thing it was admitted ; for it was 
impoſſible there ſhould be any other Proof of it. 
Bur if my Lady Fenwick be guilty of this Matter, 
it muſt only by way of Inference affect Sir John 
Fenwick. They tell you, they inſiſt upon it as an 
Indictment; then it comes to be a Matter of Con- 
ſequence z and therefore ſince the Matter hath 
been fully ſtated to the Houſe, as to what they 
would prove, I think we may now give our Judg- 
ment upon it. | | 
Mr. Boſcawen. You are here in your Legiſla- 
tive Power, and arc no more tied to the Rules of 
Law in Examining of Witneſſes, than you are in 
giving of judgment; for you can give thoſe Pu- 
niſhments that never are given in Weſtminſter-Hall, 
I am of Opinion, that my Lady Fenwick cannot be 
examined for or againſt her Huſband ; but if he 
ſend her to ſollicite for him, it ſhall have ſome 
Weight with me. Thoſe that don't believe it 
from what he ſays, may give their Judgment ac- 
cordingly : I deſire to know of this Gentleman, if 
I don't believe it, whether I can give Judgment 
againſt him ? I believe a Man's Conſcience ought 
to go with his Judgment, 


Mr. Speaker. I will read the Queſtion. That 
Captain Porter be examined to the Attempt of ta- 
king off his Teſtimony as to the late Conſpiracy, 


Which Queſtion being put, it paſſed in the Afirmative. 


Mr. Harley, I ſuppoſe you will let the Counſol 
of both Sides have firſt done with their Queſtions, 
and then there will be ſome Queſtions propoſed to 
you. 

Mr. J. Howe. They tell you how that Sir Jahn 
Fenwick was indicted, and that Gooiman is with. 
drawn; but there 1s one Thing the Counſel of 
both Sides ſlip over, and that is, Sir Y Fenwick 
hath given in falſe Informations ; it looks as if 
they were agreed on both Sides in that Matter: J 
defire the King's Counſel may be aſked, Whether 


they have any Evidence of that Matter? 


Col. Crawford, Since I am mention'd in that 
Paper 

Adm. Ruſſel. I believe though that Gentleman 
was afraid that Matter would have been paſſed 
over, yet that the Gentlemen of this Houſe that 
are therein named will take Care, for their own 
Vindication, That that Matter ſhould not be flip- 
ped over; I ſuppoſe the proper Time for that is, 
when the Evidence is over: I aflure you, if no 


Body elſe will, I will, 
Then Sir John Fenwick, and th? Counſel of beth 


Sides, and Caztain Porter, were brought in, 


Mr. Speaker. Sir Tho, Potuys, the Houſe hath 
conſidered of your Exception to the Teſtimony of 
Captain Porter, as to the Point he was to be exa- 
mined to, and they are agreed, That 'tis fit that 
all the Evidence ſhould be laid before them, and 
they can judge afterwards, whether it be mate- 
rial or fit to be allowed, or not. Therefore, Cap- 
tain Porter, pray do you give the Houſe an Ac- 
count at large of what Attempts have been made 
upon you, at any Time, to draw you off from 
your Teſtimony, with reſpect to the late Conſpi- 
racy. 

Capt. Porter, I had a Meeting with one Clancy, 
firſt in Mitre. Court, at ; 
and afterwards at the King*s-Head Tavern 

: by the Play-houſe : At thoſe 
Meetings he propoſed to give me 300 Guineas to 
bear my Charges to ance, and to ſend me a Bill 
for 300 more; and likewiſe that I ſhould be al- 
lowed 300 J. a Year. 

Mr. Speaker. How long had you been acquaint- 
ed before? ä 

Capt. Porter. Several Years. 

Mr. Speaker. Did he tell you who he came 
from ? EDD 

Capt. Porter. He ſaid, he had been with 
Fenwick, who deſired him to make this Propoſal 
to me. ä 
1 Mr. Speaker. How often had you Meetings with 

im. * 

Capt. Porter. About ſeven or eight Times. 

Mr. Speaker. What Satisfaction did he give 


. you, that Sir Joby Fenwick would perform the 


Agreement ? 

Capt. Porter. He told me, my Lady Fenwick, 
and my Lady Montgomery, ſhould meet and con- 
firm every Thing that Night. The Day before I 
was to go, I met with my Lady Fenwick, who told 
me, my Lady Montgomery could not come, be- 
cauſe one of her Children was fallen ſick. 

5 Mr. 
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Mr. Speater. What Satisfaction did ſhe give 
vou, ch Sir N would perform what 
Clancy had pro ? 

. Capt. Pater Shi ſaid, what Clancy had pro- 
poſed ſhould certainly be made good. e 
MfIr. Serj. Gould. Did you receive any Thing in 
part, in purſuance of this Agreement ? 
Capt. Porter 1 received 300 Guineas of Clancy, 
and he promiſed to me a Bill of 300 more, which 
= was depoſited by Fenwick in his Hands, to 
be ſent after me into France. 

M. Serj. Gould. Pray what Letter was that he 
# brought you ? 

Capt. Porter. He brought me a Letter, and 
* ſaid it was writ by. Sir Jahn Fenwick to King 
James on my behalf. 
Mr. Speaker. Did he deliver that to you? 
Capt. Porter. No; he delivered it to the Gen- 
tleman that was to go with me, one Captain 

Donelagh. 

Mr. Speaker, Why did you not take that Let- 
| ter into your own Hands? 
Capt. Porter, I had it, and read it, before it 
was ſcal'd up. ä 

Mr. Serj. Gould. Do you remember the Con- 

tents of it? 

Capt. Porter. As much as I remember was, He 
deſired his Majeſty, by reaſon that my going away 
was to fave my Lord Ayleſbury, and my Lord 
Meutgomery, &c. to pardon what I have done. 

Mr, Serj. Level. Who ſubſcribed it? 

Capt, Porter. It was not Sir Fohn Fenwick's 
Name, but they told me, King James would 
” know who it came from. 
© Mr. Serj. Lovel. How did you proceed after the 
Meeting with my Lady Fenwick ? 

Capt. Porter. The next Night after that he had 
paid me my Money, and ſhewed me the Bill, and 
| I was to go away the next Day after; They fail, 

the Buat was provided, 

Mr. Serj. Lovel. Can you tell whether the Boat 
was provided? 

Capt. Porter. They were taken up preſently 

after. 

Mr. Serj. Gould. We will now produce a Re- 

cord to confirm the Evidence that he hath given 

you : This Perſon hath been convicted for this 


Tampcring. | 
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Accordingly the Record for Clancy's Conviction was 
produced. 


1 mos \ to 


Sir Tho, Powys, I deſire to know, Whether they 
offer this as Evidence againſt Sir Jobn Fenwick ? 

Mr. Spcater. They offer to prove, That this 
very Perlon hath been tampered with, to take off 
his Teſtimony ; and they leave it then to the 
Houle to judge, who is moſt likely to be guilty of 
1  Goudmnan's Withdrawing, They begin to ſhew 
| you, there hath been an Attempt to take off this 
: Perlon's Teftimony z you have heard the Perſon 
hmſclf to it already: So now they offer to read 
the Conviction of Clancy to this Matter. 


Toe Record of Clancy's Couviftion was read. 


Mr. Serj. Level. We will prove the like Solici- 
tation hath been made by Mr. Dighton, who is the 
| 2 Solicitor for the Priſoner at the Bar. 

Mix. Speater. What is your Witneſs's Name? 
Mr. Serj. Level. Thomas Roe : If you pleaſe, 
Sir, to aſk him what Endeavours have been uſed 
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between Mr. Digbron and you, in order to 


by Mr. Dighton, to make Uſe of him, that Good-, 
man might withdraw himſelf. | | 

Mr. Speaker. Mr. Roe, You are required to. 
give this Houſe an Account of what hath 2 


the Teſtimony of Mr. Goodman. 8 

Mr. Roe. About the middle of September laſt, L 
had Occaſion to go to Mr. Dighton, to enquire, 
Whether the Commiſſioners of the Land-Tax in 
Surrey ſate; for I knew he was concerned in ſome 
Affairs for that County: He told me, he did not 
poſitively know, but would ſpeedily enquire. At 
the ſame Time he took Occaſion: to tell me, he 
knew it was in my Power to do Sir Fobn Fenwick 
Service, I aſked him, What he meant by it? 
Says he, I know you know Goodman well, and it 
will be the better for you if you will tell me: 1 
aſked him, What he meant by that Way of talk- 
ing? He defired I would meet him ſome other 
Time, and I ſhould know further of his Mind. 
Accordingly I did meet Mr. Dighton : Says he, you 
know Goodman well, and if you can ſay any Thing 
that can diſcredit Goodman's Teſtimony, you ſhall 
have 100 l. a Year ſettled upon you for your Life. 
Says I, Sir, I do know him well: Says he, Did 
you never hear him talk of Poiſoning the Duke of 
N. and Robbing on the Highway, and that he is 
concerned with Clippers . Says I, I have heard 
him talk of thoſe Matters ſeveral Times; but you 
can't think I will be a Witneſs, and expoſe my 
ſelf, and diſparage People, till I know for what. 
Says he, For that you ſhall be ſatisfied ; you 
ſhall have 100/. a Year ſettled upon you, pro- 
vided you can diſcredit Goodman's Teſtimony, 
that Sir John Fenwick may come off, and it will 
be done by a Friend of yours. 

We accordingly agreed to meet the next Day 
at a Coftee-Houſe in the City, and appointed a 
Friend to be there; but Mr. Dighton did not meet 
at the Time; and the Reaſon he told me was, be- 
cauſe Sir Fobn Fenwick was that Day to be arraign- 
ed. As ſoon as Mr. Dighton had made this Propo- 
ſal, I told Mr, Goodman of it, and he adviſed me to 
go on with him, and ſee if I could get any Offer 
under his Hand: I told him he had appointed to 
meet me in the City, and a Friend to be there to 
hear me. I went, and told Mr. Dighton, but Mr. 
Goodman would not be ſatisfied with that, but ſaid 
I muſt go to the Archbiſhop, and tell him what 
paſſed ; ſo I did go and tell the Archbiſhop what 
I have told you now. 

Mr. Speaker. Had you any Meeting after that? 

Mr. Roe. Yes, on the 19th of September, and 
then he made great Aſſeverations, that what he 
ſaid ſhould be performed; and that I ſhould not 
only oblige Sir Jobn Fenwick, but my Lord Mont- 
gomery z and that Goodman was a loſt Man by being 
become a common Evidence; and that it would 
not be in his Power to oblige any Man, my Lady 
Dutcheſs having diſcharged him of his Employ, 
and he would not be in a Condition to do further 
for me z and ſays he, whatever you would have 
gotten by ſerving my Lady Dutcheſs in her Con- 
cerns ſhall be made up over and above this 1007. 
a Year that I have promiſed. 

Mr. Serj. Gould, I deſire he may be aſked, 
Whether Goodman did not acquaint him, that a 
Siſter of Sir Zobn Fenwick's had been with him, 
and upon what Occaſion ? 

Mr. Roe. About the Time of the Preferring of 
the Bill againſt Sir Fobn Fenwick I ſaw Goodman at 
Hick's-Hall ; and a little after he told me, that 


a 


** : 


a Siſter of Sir Jobn Fenwick's had come to him, 
and made ſome Propoſals to him, and I acquaint- 
ed the Duke of Shrewſbury's Deputy, Mr. Vernon, 
with it. 5 a | 

Mr. Speaker. Did you purſue this Diſcourſe 
with Mr. Dighton, ſo as to come to any poſitive 
Agreement? 

Mr. Roe. No otherwiſe than what I told you; 
my Deſign was to have Mr. Dighton to have given 
it me in Writing, or elſe for him to have ſaid it 
before ſome other Man; but I don't know any 
thing whereby I could have diſcredited Mr. Good- 
man, if he would have done it. 

Mr. Serj. Gould. You obſerve, Sir, that one of 
the Witneſſes whoſe Name is ſubſcribed to the Bill 
of Indictment, is withdrawn: Now to give you 
an Account that he is withdrawn, I deſire the King's 
Proclamation may be read. 

Members. No, no. 

Mr. Serj. Lovel. We have Mr. Goodman's Exa- 
mination under the Hand of Mr. Vernon; we pray 
it may be read. | 

Sir Tho. Powys. Mr. Speaker, I deſire to be 
ſpared a Word to this Matter: I take this to be 
a great Point, not only as it concerns the Lite of 
this Perſon, but as it may be a Matter of Exam- 
ple in all Times hereafter z that which they would 
offer is ſomething that Mr. Goodman hath ſworn 
when he was examined by Mr, Vernon; Sir Jahn 
Fenwick not being preſent or privy, and no Op- 
portunity given to croſs-examine the Perſon; and 

[ conceive that cannot be offered as Evidence; for 
if that ſhould be allowed for Evidence, then what 
is ſworn behind a Man's Back, in any Caſe what- 
ſoever, may as well be produced as Evidence 
againſt him; and they know, that in a Caſe of 
the Value of FiveShillings, no Depoſitions or Exa- 
minations of any Man can be made uſe of; and I 
am ſure they will not ſay, that the Depoſitions 
taken between ocher Perſons, where a Man 1s not 
a Party, can be made uſe of as Evidence againſt 
him ; and if not admitted where Property 1s con- 
cerned in the loweſt Degree, I hope you will ne- 
ver admit it in this great Place, from whence 1n- 
ferior Courts (as to Juſtice) take their Meaſures, 
Sir Bartholomew Shower, Mr. Speaker, I deſire 
you would ſpare me a Word of the ſame Side, ]I 
humbly oppoſe the Reading of this Examination, 
As not agreeable to the Rules of Practice and Evi- 
dence, and that which is wholly new; and this in 
civil Cauſes can't poſſibly be done: No Depoſi- 
tion of a Perſon can be read, though beyond Sea, 
unleſs in Caſes where the Party it is to be read 
againſt was privy to the Examination, and might 
have croſs- examined him, or examined to his 
Credit, if he thought fit z it was never pretend- 
ed, Depoſitions could be read upon other Circum- 
ſtances. But in criminal Caſes, I appeal to the 
Gentlemen on the other Side, who know the Pro- 
ceedings in the Old Bailey very well, it was never 
admitted : Nay, in an Appeal of Murder, if De- 
poſitions be taken before the Coroner, and there 
be an Examination of Witneſſes upon the Indict- 
ment, though the Appeal be for the ſame Fact, 
and in order to bring the Perſon to the ſame Pu- 
niſhment z yet, in that Caſe, thoſe Depoſitions 
can't be read, becauſe *tis another Suit: But it was 
never attempted in any Court of Juſtice, that the 
Examination of Witneſſes behind a Man's Back, 
could be read in any Place whatſoever. Our Law 
requires Perſons to appear, and give their Teſti- 
mony viva voce; and we fee that their Teſtimony 


appears credible, or not, by their very Counte- 
nances, and the Manner of their Delivery: and 
their Falſity may ſometimes be diſcovered by 
Queſtions that the Party may aſk them, and by 
examining them to particular Circumſtances, 
which may lay open the Falſity of a well-laid 
Scheme z which otherwiſe, as he himſelf had put 
it together, might have looked well at firſt ; and 
this we are deprived of, if this Examination ſhould 
be admitted to be read. 

Now, though the Practice of other Courts docs 
not oblige this Houſe, yet we know you will con- 
ſider the Rules of Jultice ; *tis but Juſtice in cri- 
minal Caſes, eſpecially as our Conftitution is, that 
the Perſon ſhall ſee his Accuſer. A Man may 
ſwear a Depoſition reduced into Writing, whoſe 
Conſcience perhaps would not let him publickly 
accuſe the Priſoner Face to Face : Experience hath 
ſhewed it often, that ſeveral that will calumaiate 
another privately, will not juſtify the ſame in 
open Court of Juſtice, What Goodman is, 'tis not 
proper for us at preſent to give an Account of, 
but we oppoſe it at preſent, for that we were not 
preſent, nor privy, nor could have crofs-examin- 
ed him; *tis only an Information before a private 
Juſtice; for if not ſo, we know not what Autho- 
rity he had to examine him; and then if fo, 
Mr. Recorder knows, that in the Old Bailey, if 
Goodman had died it had not been Evidence; in 
cate he had been ſick, or withdrawn without our 
Privity, they could not have read it; nay, if he 
were withdrawn by our Privity, it could not be 
read: *Tis true, the Inciting him to withdraw had 
been puniſhable in another Man, but could not 
have been read to have convicted the Party; and 
ſince this Examination could never have been 
read there ; and if it mult be unjuſt, and hath not 
been practiſed, I hope you will not do it now. 

Mr. Speater, Mr, Serjeant Gould, What do 
you ſay to it? t 

Mr. Serj. Gould, J obſerve this Gentleman's 
Objection, why this Examination ſhould not be 
read; and, under Favour, we think we are regu- 
lar, as this Caſe is, to have his Depoſition read. 
"Tis true, as long as the Witneſſes can be produ- 
ced in all Courts, and Practice of the Law, you 
ſhall not read his Examination, or what is taken 
before a Jultice of Pence: But that is not our 
Caſe z it is now fully proved before you, that he 
is withdrawn: and it is fully before you, that he 
hath given Evidence for the King, and hath been 
examined; and this is an extraordinary Caſe, and 
that is the Reaſon we are in Parliament: He hath 
ſworn this Matter, and before a proper Officer; 
why then ſhall not his Evidence be read and allow- 
ed when he is wilfully withdrawn, and we ſay, by 
the Contrivance of the Priſoner at the Bar ? And 
the Thing ſpeaks it ſelf, Now, with Submiſſion, 
I take it to be every Day's Practice, that where 
an Evidence is dead, his Depolition ſhall be read. 
It appears to you, that there was to have been a 
Trial, but the Witneſs is withdrawn; and it ap- 
pears plainly that he hath been tampering. The 
Evidence is full in the Caſe as to Porter; and we 
have produced a Record of Conviction, that does 
confirm it: Now this is ſuch a Practice, we come 
into Parliament to have it remedied ; for other- 
wiſe Men ſhall commit Treaſon, and by their 
Contrivanceand Art, the Witneſſes ſhall be drawn 
away, and the Priſoner ſhall not be brought to 
condign Puniſhment, Here is the Record in which 


he gave Evidence, and he is withdrawn : and 


I there- 
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therefore I hope, in this Caſe, we ſhall be admit- 
ted to read his Depoſition : For I deny what the 
Gentleman ſays to be Practice; and Mr. Recor- 
der can give you a better Account, who knows 
more of the Practice of it, That if a Witneſs is 
dead, they may read his Depoſitions. We are 
here beſore you in Parliament; and by the ſame 
Reaſons that others have been tampered with, 
this Witneſs may be preſumed to be tampered 
with; and therefore we are in your Judgment, 
Whether in this Caſe his Depoſitions ſhall not be 
read, 

Mr. S. Lovel. Tis objected, on the other Side, 
That this Evidence ought not to be offered; and 
for what Reaſon? Becauſe, ſay they, a Jury ought 
to go /ecundum allegata & probata; and what is 
not ſtrictly Evidence by Law, you are not to 
take noticg, of ; but in criminal Caſes (which is 
this Caſe) where Perſons do ſtand upon their 
Lives, accuſed for Crimes, if it appears to the 
Court, that the Priſoner hath, by fraudulent and 
indirect Means, procured a Perſon, that hath 
given Information againſt him to a proper Magi- 
ftrate, to withdraw himſelf, ſo that he can't give 
Evidence as regularly as they uſed to do; in, that 
Caſe his Information hath been read; which, I 
ſuppoſe, with humble Submiſſion, is this Caſe ; 
but I ſuppoſe we are not here tied up to formal 
Evidence; but *tis our Duty, ſince the Houſe 
hath commanded, to lay the whole Fact before 
you, and you are Judges what is material, and 
what 1s not material, 

Sir Thomas Powys. *Pleaſe, Sir, to ſpare me a 
little; for ſure this is no ſmall Matter, I did 
expect that they, if they intended to have ſup- 
ported this Evidence, would have mentioned ſome 
Author, ſome Caſe, or ſome Precedent, where 
this has been before: But he makes ſuch 
a Diſtinction, I am mightily ſurprized at; for 
Mr. Recorder cites no one Inſtance, that ever he 
law ſuch a Thing in his Life; nor cites one Book 
that hath ſuch Authority; but he gives you a 
Diſtinction, whether it be of his Side or ours, I 
mult ſubmit to you; for he ſeems to agree, that 
in Caſes of Property, ſuch Evidence is not al- 
lowed ; but in Cates of Life, in which we ought 
to be more tender, he lays, *tis to be allowed. 
Sure if it be not Evidence where five Shillings 
only may be at. Stake, I ſubmit it to you, whe- 
ther it ought to be admitted in the Caſe of Life? 
For my Part, I know nothing of it, if it be a 
Rule; but I always thought the Evidence ought 
to-be more clear and full in the Caſe of Life, than 
in the Cale of Property; but Mr. Recorder turns 
it upon us, and fays, though it is not Evidence 
in Cale where Property is concerned, yet *tis 
Evidence in Caſe of Life: But I deſire he will 
thew any one Lawyer in England, that ever ſaid 
it, but himſelf, 

Sir Bartholomew Sbocver. J anſwer to what Mr. 
Serjeant Could ſays : That this is an extraordina- 
ry Cale, I will not pretend to ſay any thing, you 
are the proper Judges of thatz we now oppoſe 
it in reſpect of the Rules of Juſtice. As to Mr. 
Recorder's Diſtinction between civil and criminal 
Cauſes ; he hath admitted, that in civil Cauſes 
it would not be allowed; and I hope you will be 


of Opinion, that it ought not to be admitted in 


criminal. The Jury muſt go ſecundum allegata & 

probata, I deſire to know what other Rules a Jury 

hath in criminal Caſes? But they ſay, that a Jury- 

man a 25 as much upon his Oath in trying 
ol. V. 
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a Priſoner for his Life, as in trying an Action of 
Treſpaſs. Is not the Oath, You ſpall cell and tru- 
ly try, &c. according to the Evidence you have heard? 
Now, I would know whether the Form of the 
Oath, which the Wiſdom of our Anceſtors hath 


thought fit to uſe for 1000 Years paſt, does not 


direct what ſhall be Evidence ? Evidence of Pri- 
md Facies muſt be Evidence of living Perſons : I 
am ſpeaking for the Life of a Man, and for main- 
taining the Rules of Law, which I hope ſhall 
continue for ever : And that is, that the Exami- 
nation of a Perſon that is abſent, ſhall not be 
red to ſupply his Teſtimony. What you ſhall 
think fit to do here, we muſt ſubmit to; but that 
"tis allowed below, we muſt deny. 

Mr. Recorder. Sir, I do, with humble Sub- 
miſſion, ſtand to what I ſaid : As to the Defi- 
nition of Allegata & Probata, in Matter of Pro- 
perty, we agree with them; but as to Allegata & 
Probata, in Matters Criminal, we muſt differ 
with them: I did fay it before, and do ſay it 
again, with Submiſſion, That in many Caſes cri- 
minal, there need no poſitive Evidence at all; 
and yet the Jury, according to Allegata & Pro- 
bata, in that Caſe, may convict a Criminal. And 
I do ſay, with Submiſſion, that where there is no 
poſitive Proof at all; yet in that Caſe, many Cri- 
minals are, and ſtill will be convicted. I did in- 
ſtance before in the Caſe of Clipping and Coining, 
which are Matters ſo ſecretly practiſed, as*tis very 
rare, there can be any poſitive Witneſs to prove 
the Fact: What is then the Method? Why, we 
go by Circumſtances, by Information of other 
Perſons, by Tools, and other Inſtruments that 
are found; and tho' no Body ever ſaw them do 
the Thing, yet they are convicted. We do not 
offer this Evidence to be as concluding Evidence, 
as if Goodman was here; but a corroborating 
Evidence of what Captain Porter hath ſaid. If 
it did wholly depend upon this Evidence, it may 
be it might have no great Weight; but ſince 
there is other Evidence viva voce, and ſince you 
have been pleaſed to order us to lay before you 
all the Evidence, we humbly offer it to you, and 
pray it may be read. 

Mr. Manley. 1 humbly pray they may with- 
draw. 

Mr. Speaker. If you pleaſe to withdraw z but 
firſt I am required to aſk, if on both Sides you 
inſiſt upon this Point? 

And the Counſel for both Sides declared, they 
inſiſted on it; \ 

And then withdrew. 

Mr. Manley. I ſhould not have preſumed to have 
given you this Trouble of their withdrawing, but 
that a Thing is infiſted on by the Counſel for the 
Bill, which I think is of the greateſt Conſequence 
to all the Freemen of England. *Tis true, the 
Rules of Weſtminſter-Hall are not binding to the 
Legiſlative Power; but I would not have the Le- 
giſlative Power to be governed by the private 
Senſe of any Man whatſoever, but by thoſ Rules 
that are the Rules of Juſtice and common Equity. 
God forbid that we ſhould, upon Suppoſitions, 
ſuppoſe our ſelves out of all the Rights of the Law! 
I never heard any Gentleman of the Long Robe, 
before the learned Serjeant at the Bar, aſſert, that 
an Examination before a Juſtice of the Peace 
could be read againſt a Man for his Life. *Tis 
known to all that have looked into the A B C of 
the Law, that it was never practis' d. Tis true, 


in Equity, Depoſitions may be read, becauſe 
K they 
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they are taken by the Conſent of all Parties; and / we ſhall not be debarr'd from the Satisfaction of 


*tis as well a Depoſition of one Side, as of the 
other, and the Witneſſes may be croſs- examin'd: 
But that is nothing to this Purpoſe. 

Mr. Sloane. I believe I may ſave you a great 
deal of Trouble in this Matter; for thoſe Gentle- 
men from the Bar that made Objections, ſpake 
without Book, but I ſpeak by Book; (baving my 
Lord Chief-Fuſtice Hales's Pleas of the Crown in 
bis Hand.) No leſs a Man than my Lord Chiet- 
Juſtice Hales (and I think he was paſt his A B C 
of the Law; I know not how far this Gentleman 
is advanced) in his Pleas of the Crown ; in that 
Part where he ſhews what is Evidence to the 
Petit- Jury, he ſays: 

Firſt, By the Statute 1 and 2 Phil. and Mary, 
c. 13. and 2, and 3 Phil. and Mary, c. 12. the 

uſtice hath Power to examine the Offender, and 

former; and ſo he goes on in ſeveral Particu- 
lars: And then, 5. He ſays, theſe Examinati- 
ons, if the Party be dead or abſent, may be gi- 
ven in Evidence. I muſt allow, ſuch an Exami- 
nation not of the ſame Authority, as it the Wit- 
neſs was preſent it would be, becauſe he can't be 
croſs-examin'd z but ſtill it muſt be of ſome 
Weight, and it muſt be read: But in this Caſe, 
*tis of greater Weight than in that which my 
Lord Chief-Juſtice puts; for he ſays, it would 
be Evidence, if the Party was dead; or if he 
was withdrawn without the Conſent of the Party 
againſt whom he is a Witneſs, and that comes 
to the Caſe in Chancery, every Day practiſed ; 
That if any Perſon gets my Deeds and Eviden- 
ces into his Hands, and he hath imbezzel'd the 
Deeds, they ſhall be preſumed to ſay what J al- 
ledged, becauſe *tis his Fault he does not produce 
them. So this Withdrawing by the inlfigation 
of Sir Jobn Fenwick, is a ſtrong Preſumption, 
that what he ſwears againſt Sir John Fenwick, is 
true. 

Sir Richard Temple. No Man can give Evi- 
dence of any Depoſitions, nor was it ever admit- 
ted to be Evidence either upon the Party's Death 
or Abſence; and I would not have that Doctrine 
paſs, that we are not tied to the Rules of Law. 
My Lord Chiet- Juſtice Vaugban, when he was of 
this Houſe, told us, we were not bound to the 
Forms of Law, but we were tied to the Rules of 
Law; and if you are not, how will you judge of 
this Crime? How will you judge it to be Trea- 
ſon in the worſt of Times? In the Trial of my 
Lord Mordaunt, who was try'd before the High 
Court of Juſtice, they would not allow of this 
Piece of Evidence, though they had thrown aſide 
Juries. We are tied by the Rules of Law, or 
we are tied by nothing. | 

Sir Thomas Littleton. The worthy Member here 
tells us, we are tied by the Rules of Law, or we 
are tied by nothing. I hope he does not intend 
to put the Pun upon us, that was by- a noble 
Lord, You are tied by Rules or no Rules; if 
you are tied by no Rules, what Rules are you 
tied by? I think you may act by Rules, and yet 
admit of this Evidence. I told you before, I 
ſhould not reckon my ſelf ſo tied by the Rules 
of Law, but that I would hear all Evidence that 
ſhould be offered: And I do not think *tis for our 
Honour to ſtifle any thing that may bring out 
the Truth. A worthy Lawyer ſaid, Let them 
produce one Evidence that is of the Recorder's 
Opinion and a Member hath produced the Opi- 
nion of my Lord Chief-Juſtice Zales : And I hope 


hearing what they might hear in the Courts be- 
low. Here are two Witneſſes that have been ex- 
amin'd againſt him, which the Jury did believe 
that found the Bill, If we cannot have thele two 
Witneſſes, let us have as much as we can. We 
have heard what one ſaid : We have an Oppor- 
tunity of hearing what the other ſaid. No, ſays 
the Gentlemen, we do not deſire to be informed 
but I believe it muſt come to that at laſt. 

Sir Richard Temple. The Gentleman that ſpake 
laſt, inſinuated, as if I had dropped ſomething 
he could not underſtand. Give me leave to tell 
you, there was the Courts 'of the Preſidents of 
Walesz when they urged Rules of Law, then they 
were a Court of Equity; and when they argued 
from Points of Equity, then they were tied up 
by the Rules of Lawz and fo gave Judgment 
neither according to the one nor the other z and 
ſo it was taken away by Act of Parliament. 

Mr. Boſcawen. I have ſcen it my ſelf, that a 
Juſtice of Peace has been examined himſelf, as to 
Depoſitions he hath taken; and I take it to be 
an ordinary Examination, 

Mr. Harcourt. Sir, I muſt ſay, if you were to 
pick all the Abſurdities out of the Trials in the 
laſt Reign, you could not pick out more than has 
been endeavour'd by the King's Counſel to be 
impos'd upon you this Day: This does in ſome 
Meaſure convince me of what was ſaid by ano- 
ther Gentleman the other Day, that it is much 


better to be tried by an Aſſembly of 400 Gentle- - 


men, than at the Old- Bailey. There was a Quo- 
tation of a learned Author; and the Gentleman 
read you what was Evidence, and what was not : 
And the Concluſion was, That theſe Depoſitions, 
if the Party was dead or abſent, is Evidence. 
Why Sir, if theſe Depoſitions be Evidence if the 
Party be abſent, then what are we doing of all 
this Day? It that be a certain Rule, there is no 
manner of need of applying to this extraordina- 
ry Way; but if you pleaſe to enter into the 
Conſideration of that Point (I am neither a- 
fraid, nor unwilling to be informed.) If Gentle- 
men will take it De bene eſe, for better for 
worſe, with all my Heart; but if you enter in- 
to that Matter, I will freely tell you my Opinion 
of it. 

Sir Edward Seymour. It hath been made a Que- 
ſtion, how far you are bound to purſue the Rules 


of Law? I ſuppoſe it is no new Thing I am go- - 


ing to ſay, That Bills of Attainder, and Judg- 
ments of Attainder, have been reverſed for no 
other Reaſon, but becauſe the Parliament have 
not proceeded according to the Rules of Law : 
I will not ſay, you are bound by the Rules of in- 
ferior Courts, but you muſt be bound by the 
Rules of Parliament, and by the Proceedings 
and Practice of Parliaments, which is the Law 
of Parliament. And then I would know, whe- 
ther this Houſe did admit of an Affidavit for 
Evidence? And the Reaſon is this, becauſe by 
that you make this, which is the ſuperior Court, 
lame, without the Aſſiſtance of an inferior 
Court, 
Mr. Geo. Rodney Bridges. The Matter before you 
is, whether Sir Fobn Fenwick be guilty, in your Judg- 
ments, of this Conſpiracy ? And if ſo, I cannot 
imagine why you ſhould not take all the Informa- 
tion that is offer'd to you; and why not hear all 
the Circumſtances of it : If you do not read this 
Affidavit, I do not ſay but tis a Kindneſs to Sir 
| Jobn 
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iet; but what Kindneſs will it be to 
Country and Government? a 
2 — James Montagu. I hope you will not ſpend 
much more Time about this, becauſe the Law 1s 
ſo plain: If there be any thing in the Objection, 
tis this, That if it be Evidence, the other Courts 
below may proceed upon it: but that 1 take to be 
no Objection neither; for though it be Evidence, 
there are not two Witneſſes ; and the Courts 
below require two Witneſſes, though there be 
other Evidence, and one Witneſs beſides z ſo that 
you can't try him without two Witneſſes : It 
would be admitted in the Caſe of Felony, and 
there two Witneſſes are not required expreſſiy 
by the Law. And I can tell you, upon my Re- 
tation, J have ſeen it done ſeveral times. 
The learned Gentleman tells you, my Lord 


 Chief-Juſtice Hale's Opinion is ſo, and that is 


grounded upon an Act of Parliament; and I 
think that is of greater Authority than any 
Judge; and therefore I think that Objection will 
vaniſh. He ſays, you have no Authofity to re- 
ceive Affidavits; but ſure we muſt take Notice 
of Acts of Parliament; and if that requires 
Depoſitions to be taken, and to be Evidence a- 
gainſt Criminals, we ought to take notice of it; 
ſo that what the Law makes to be Evidence will 
be good in this Place. a 

Mr. Harley. I look upon this Matter under your 
Debates to be of the greateſt Conſequence to 
the Lives of the Subjects of England, that poſſi- 
bly can come before you : Gentlemen have given 
you ſeveral Reaſons for reading theſe Depoſiti- 
ons ; one, that it was my Lord Chief-Juſtice 
Hales's Opinion; another, that there is an Act 
of Parliament for it: Now, I think, it would 
be proper to join Iſſue in theſe two Points: If 
any Act of Parliament can be produced for this, 
then the Debate will be at an end; but if there 
be an Act poſitive in Fact againſt it, then I hope 
you will not receive it: And if my Lord Chiet- 
Juſtice ales Book have not one Word rela- 
ting to this, then I hope that will be no Argu- 
ment, He begins his Chapter of Evidence, and 
ſays, that the Evidence to the Jury, in Caſes of 
Treaſon, muſt be two Witneſſes; and then 
comes to the Caſes of Felony : But is that any 
Debate before us? And he tells you, that Infor- 
mations might be taken of the Perſon himſelf, 
but that was not by the Common-Law, but was 
allowed of by particular Acts of Parliament; and 
then tells you, that his Information, and that De- 
poſitions before the Juſtice, were to be admitted 
(but he was to be by:) But is this any thing 
to lead you? Have they brought any Statute 
that tells you, there muſt be two Witneſſes in 
this Caſe? If you will take notice of a Statute, 
you mult take notice of a Statute that is in 
Point. If any Man ſuffers by one Witneſs, I be- 
lieve all the World muſt ſay, he ſuffers unjuſtly : 
I think *tis of the greateſt Conſequence to admit 
of Affidavits. Here it is, that the Boundaries 
are eſtabliſhed tor the Lives and Liberties of 
Mankind : And this is an Obſervation that is 
found in Hiſtory, that thoſe that have broke 
their Bounds down, it hath returned upon them 
to their Prejudice. | 

Sir Robert Richard. I am ſure now we are not 
upon the Point of Reading, whether it be much 
or little, but upon the Point of Hearing, and 
that I ſpeak to: And, I think, the Gentleman 
near _ Table did not miſtake what the Bar 
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ſaid 3 for the Counſel on the other Side inſiſted 
politively, that neither by the Practice, nor by 
the Books, was a ion to be read as Evi- 
dence: Againſt that the Gentleman near the 
Chair that Book. As to the Matter of 
Treaſon, every Parliament-Man can remember, 
that you have made an Act, that there ſhall be 
two Witneſſes in Caſes of Treaſon. Now at the 
ſame time, it will be taken notice of, that you 
have taken Care in that Act, that the Proceedings 
of this Houſe ſhall not be tied up. The Gen- 
tleman tells you of a Court that wavered be- 
tween Law and Equity, and ſo came to nothing ; 
and I am afraid, if we bring the Houſe of Com- 
mons down to the Courts of W:ſtminſter-Hall, 
they will make nothing of us neither. I do not 
ſay, that this Paper ſhall be as ſtrong Evidence 
as if Goodman was at the Bar; but to ſay, it ſhall 
weigh nothing, I can't agree neither: I 

alſo, to make a common Practice of reading Affi - 
davits, will be of ill Conſequence: And if you 


take this to be a Matter of ſmall Conſequence, 


I am not for reading this Affidavit. Now I aim 
not at Sir Jabn Fenwick's Blood, but the Safety of 
the King and Government : And I would not re- 
fuſe any Evidence in this Caſe, be it never ſo ſmall, 
Theſe Gentlemen ſpeak againſt a Matter being 
Evidence before it is read; tis offered as Evidence: 
if it be ſmall, or come to nothing, it is the better 
for the Priſoner at the Bar. 
Mr. Pelbam. I am indifferent whether I hear 
that Paper read, or no; but what is ſaid by a 
learned Gentleman ſtartles me: Says he, in 
Mot minſter- Hall they are bound to the Evidence 
of two Witneſſes, and there this Evidence 
would not be proper, but here we are upon 
another Foot. I hope we are not here upon ano- 
ther Foot; I hope, though here we are not to 
be tied by the Chicanry of the Law, we are to 
be tied by the Equity and ſubſtantial Reaſons 
of it. I defire to know, if any one can be tried 
for Treaſon upon one Witneſs? And if we are 
not tied by the Rules of Law, we may hear any 
Evidence whatſoever if the King's Counſel thinks 
it may ſatisfy your Fancies, it muſt be received. 
Lord Cutts. I conceive, Gentlemen, we are out 
in the Way of arguing z I muſt put you in Mind 
that we are, at the Bottom, only arguing againſt 
the Juriſdiction of this Houſe ; and though that 
Matter hath been ſettled before, we are told 
very often of the Law, and Rules of Weſtminſter- 
Hall. In Anſwer to that, I muſt obſerve there 
are ſeveral Sorts of Laws; there is the Law of 
Nature, the Law of Nations, the Law of God, 
and there is the Legiſlative ; and *tis a Self-evi- 
dent Maxim, not to be contradicted, That no Su- 
riour is to be circumſcribed by an Inferiour: 
And I would aſk, if the Courts below are not 
inferiour to the Parliament? There is nothing 
can limit us, but the Law of Nature, the Law of 
God, and the Law of Parliaments ; and though 
I cannot tell you very well what is the Law of 
Parliaments, yet no Gentleman hath ſaid any 
thing upon that Subject, that is againſt the Que- 
ſtion before you: The Matter was in a Courſe 
of Law; but upon an extraordi Accident, 
and for extraordinary Reaſons, *tis brought be- 
fore you. The Accident is the withdrawing of 
a Witneſs ; the Reaſon is the ſecuring of the 
King, the Government, your Selves, and Poſte- 
rity. I don't think any Man that ſpoke againſt 
it, is for favouring Sir on Fenwick z for I think 
2 this 
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this is the worſt Way: I would appeal to every 
Man, what Prejudice tis to you to hear this Paper 
read? And it may be a Diſadvantage to you not 
o Rear ft... -4 2215 
Mr. How. There have been many Arguments 
given for and againſt the Reading of this Pa- 
per 3 and if I did not take it that the Reading 
cf this Paper could be of no uſe to the Judgment 
we are about to make, I ſhould be for the Reading 
of it: Either it amounts to a Proof of High-Trea- 
ſon againſt Sir Jobn Fenwick, or it ſignifies no- 
thing to you, If you ſuppoſe it to weigh any 
thing, I can never agree to the Reading of it 
for *tis only an Hearſay brought to convict a 
Man that is tried for his Life. But there is a 
greater Argument which weighs more than the 
Reaſon hath been urged ; and that is, your Ene- 
mies will have an Advantage, and your Govern- 
ment is at ſtake : But I don't take that to be ſo 
much an Argument of their Strength, as of their 
Weakneſs and Negle& ; however, when they 
prove that, I will ſce how far I can go. *Tis ſaid, 
that in the worſt of Times, they would not 
convict a Man upon one Evidence. As to Sir 
Jobn Fenwick, though he ſhould not be a good 
Engliſhman, yet his Cauſe may be a good En- 
gliſhman's, The Queſtion is, whether there be 
more danger by the withdrawing of a Witneſs, 
and the eſcaping of Sir Jobn Fenwick, or the 
withdrawing of the Witneſs, and the convicting 
of Sir John Fenwick? Here they let Goodman 
(ſuch a Rake) go about, and he is gone; and 
now the Fate of the Government ſeems to de- 
pend upon it. The Precedent on the other Side 
1s not ſo much to be feared ; for I ſuppoſe future 
Governments will take care not to let a Witneſs 
go about the Streets again: But it may happen 
that certain Men, for aſſerting the Liberties of 
their Country, may be run upon by ill Govern- 
ments, and Attempts made upon their Lives by 
falſe Witneſſes, But the Biil of Treaſon provides, 
. that no Perſon ſhall be proſecuted without two 
Witneſſes. Now it may happen that they ſhall 
have no ſuch Witneſſes as can convince a Jury 
(I believe this Man to be as much guilty, in my 
own Thoughts, as I believe any Thing in the 
World, and yet I will condemn no Man upon 
my primate Fancies ;) but here are two Witneſſes 
brought before the Grand Jury, and nothing 
is ſo eaſy as to get a Bill found by them (and 
that 1s all that is done by Goodman.) Now 
ſay they, if this ſhould come before a Petit 
Jury, one of theſe Witneſſes may not be credited; 
lo they will carry him away, and urge this 
for a Precedent, and ſo this Man may be con- 
victed. 

Mr. Smith. I think we are come to the Debate 
of the Bill, inſtead of reading the Paper. Was 
the Queſtion, Whether this Paper ſhould be al- 
lowed as a ſecond Witneſs? Then it would be 

a great Queſtion with me, whether it ſhould be 
read ; but the Queſtion, as to Col. Sidney, was 
not whether the Paper ſhould be read, but whe- 
ther it ſhould ſupply the Place of a ſecond Wit- 
neſs? But your Debate 1s extraordinary; your 
Bill takes notice of Goodman being gone away, 
and now you won't take notice of what he hath 
left behind him, which I ſhould the rather be 
ſatisfied in, becauſe I ſaw a Gentleman ſolici- 
ting at the Bar, that did endeavour to get him 
away. If Goodman had been brought a Priſoner 
to the Bar, I do not know, whether it might 
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ſoner than his Diſadvantage; for if the Wit- 


not have been reckoned as great a Fault, as 


now his having too much Liberty. It hath been 


cited as a great Lawyer's Opinion, that it might 
be given in Evidence; but he does not ſay what 
Weight ſhall be laid upon it. 


Mr. Pelham. I am forry that honourable Gen- 


tleman miſtook me ſo much ; I thought I had 
ſpoke very plain ; I told you, I was not againſt 
reading of the Paper, till the learned Gentle- 


man told you, you were not tied up as the 


Courts of W:ſtminſter-Hall, to two Witneſſes. As 
to what I ſaid of Mr. Sidney's Caſe, it was not 
againſt reading that Paper; but I ſaid, he did 


rely upon it as againſt common Juſtice, to 


be attainted upon one Witneſs: And that At- 
tainder you have thought fit to reverle z and 
the Reaſon he gives for it was, becauſe it was 
impoſſible for a Man to make any Defence againſt 
one ſingle Witneſs, 

Mr. Att. Gen. The Matter you are now deba- 
ting upon, is, whether theſe Papers ſhould be 
now read. And Gentlemen have let themſelves 
into a Debate foreign to the Queſtion. A great 
many are againſt it upon this Argument, that 
they would not be of Opinion to condemn him, 
unleſs there were two Witneſſes : That is not 
the Queſtion, for I think no Man 1s ready to 
give his Opinion to condemn or acquit him, un- 
leſs there were two Witnefles : One Gentleman 
is againſt the reading of it, and yet believes Sir 
Jobn Fenwick guilty. I muſt reſpite my Judgment 
till J have heard his Defence: I think that the 
Counſe! for Sir Fohn Fenwick at the Bar, are very 
much miſtaken, when they ſaid, that ſuch a 
Thing as an Examination in Writing was never. 
read in any Court of Juſtice. I think that is a 
great Miſtake, and a good Authority hath been 
cited for it; and every one knows the Practice 
is otherwiſe; 'tis often allowed, that the Exa- 
minations before a Juſtice of Peace are read. 
The Queſtion is now, whether the Examination 
ſhall be read? If there do not appear another 
Witneſs to prove him guilty, you will debate 
that Matter then, Whether you will condemn 
him without two Witneſſes? Lou might as well 
have debated before, whether Porter ſhould be 
examined, becauſe no Man will condemn him 
without two Witneſſes, and therefore do not ex- 
amine one. Why, we know not what further 
Witneſſes may be produced, if Sir Jobn Fenwick 
was upon his Trial; I think this Information 
might have been admitted for Procf, if Goodman 
was out of the Way ; but if it was admitted, 
unleſs there was another Witneſs produced, I 


believe the Court will tell the Jury, here are not 


* Witneſſes, and there fore you muſt acquit 
im. 

Sir William Coryton. I muſt crave leave to differ 
from that worthy Gentleman: I think this is 
the proper Time to determine, whether this Evi- 
dence is to be admitted afterwards, Indeed you 
may determine how far it is available. I thought 
both in Law and Juſtice, before I came into the 
Houſe, that this ought not to be admitted for 
Evidence. A Gentleman grounded his Argument, 
upon what? My Lord Chief-Juſtice Hales's Opi- 
nion; but the Fate is, that my Lord Chief. Ju- 
ſtice Hales ſtates the Difference in Caſes of Trea- 
ſon, and in Caſes of Felony. Now in Felony, 
they make uſe of Depoſitions; and the Reaſon 
is, becauſe *tis more for the Advantage of the Pri- 
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And ſuppoſe 


neſs differ from his Examination-before the Juſtice 
of Peace, that turns to the Advantage of the Pri- 
ſoner. In the Nature of the Thing it ſeems not 
to be reaſonable, for it is eaſy to turn the Tables. 
Goodman in the Place of Sir Joby 
Fenwick, and Sir Jabn Tentuick in the Place of 

Goodman; it would be hard (take the Informa: 
tions to be as they are) to admit them fo; Evt- 
dence; which in my Opinion, are great Refle- 
tions upon Perſons of great Honour and 
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Sir Charles Muſgrave, That which I perceive 


W + be your Debate, is that upon which the Couns 


ſel withdrew ; you heard it aſſerted, I hat: there 
| was no Inſtance in a criminal Caſe, where an Affi. 


© davit was allowed for Evidence: And I think the 
1 learned Counſel at the Bar did not much inſiſt upt 
i on it; and yet I don't think they were ignorant of 
the Caſe quoted out of my Lord Chict-Jultice 


Hales, but they thought it was not applicable to 
this Buſineſs before the Houſe: ; but only related 


to Felonics, and when Depoſitions were taken in 


the Preſence of the Party. 


*T'is ſaid, we arc not 


tied up to the Rules of Veſtminſter-Hall; and 


* 


that Parliaments may denominate Crimes after 


they are committed z but I never did hear, that 
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the Parliament did take upon them to determine 


that to be Evidence which is not Evidence in any 


Court of the World. If you read this Paper to 
inform your ſelves, you admit that to be Evidence 


= which is no where elſe to be admitted. You are 


told, you are not tied to the Forms of inferior 
Courts of Law nor Equity : If you are not bound 
by them you! are bound by your own Conſtitu- 
tions, You are told, you are uſed to read Affi- 


davits in common Cauſes ; but if my Memory 
© ſerves me right, you have always had it oppoſed 


in this Houle ; therefore I think, according to 


the Rules of your own Houſe, we ſhall not read 
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Affidavits. Will you make a new Rule in this 
Cale? Pray conſider the Conſequence of it here- 
after. Suppole there came down Affidavits upon 


another Perſon, againſt a great Man for High- 
=» Treafon, Whether that may not be thought ſuffi- 
- cient for to govern your Judgments : 1 hope thoſe 
that hear me will have a Care of the Matter. 
Why, by the Parity of Reaſon, may not two 
+ Affidavits do by the help of the Legiſlative Pow- 
> er? I would be glad to know, Whether in the 
Caſe of an Impeachment, they ever heard of Affi- 
davits being read? And this is much in that Na- 
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ture; and therefore, why ſhould you admit of an 
Affidavit now, when the Party charged was not 
preſent when that Affidavit was taken ? 

Sir Jeb Williamſon. J am ſorry this Point coſts 
us ſo much Time; the Gentleman that ſpake laſt 
hath brought us to the Queſtion, How far you 
will admit this Affidavit (as they call it) to be 
read: J am of Opinion notwithitanding all that 
hath been ſuggeſted, that it not only may be 
read, but that it ought to be read. None of the 
Caſes that have been inſtanced, comes up to the 
Caſe in Queſtion; all the Caſes that are brought 
are from inferior Courts, and the laſt that is 
brought is from the Example and Uſage, in leſs 


3 conliderable Cafes, and indeed of a different Na- 
ture. 


This Bill of Attainder is indeed a Thing fo 
extraordinary (as hath been ſaid) as it never 
ought to be uſed but upon extraordinary Occa- 
hons ; and upon that Principle, all that is feared 
is all anſwered and avoided. It is to be thought 


1696. Parl. up9n a Bull of Attarnder for High- Treaſon. 69 


never to come but upon the like Occaſion ; and 
then God forbid, but they ſhould be governed 
by the like Precedent ; and if that was proper 
to ſpeak now, which will be at the bottom of it, 
when we; come to give Judgment, and we have 
time to conſider of ir, I can't think we ſhall dif- 
fer in: many Voices, Whether it be Evidence, 
and how, far it is fo, is not now the Queſtion 
but the Queſtion. is only, whether it be ſuch an 
Evidence as ought to be read? And all the In- 
conyealencies that have been alledged, depend 
only upon this, that it ſhould not be admitted in 
the ordinary Proceedings in the Courts of Juſtice. 
Now Lſay, there was a Power lodged in the Par- 
liament of England to make a Man guilty of Trea- 
ſon, that was not ſo before; and that even in a 
Reign when they came to determine what Trea- 
ſons were: They did not think it for the Safety of 
the Community of Mankind, but that there ſhould 
be a Power lodged in the whole, to declare that 
to be a Crime, that was no Crime before it was 
committed, giving them more than is aſked here: 
For here can be no Queſtion, but as to the Forms 
of Proceedings. The Queition is not upon his 
Crime, that is no Queſtion; and I take it, that 
if upon any Occaſion 'tis to be juſtified in this, 
and the Law hath truſted the Parliament with 
a greater Power than now they are about to exe- 
cute, and there are only Objections to it raiſed 
from another Place, which I think can never con- 
clude in this. | 

Mr. Chancellor of the Exchequer, 1 am for read- 
ing of this Paper, though I don't think it Evi- 
dence equivalent with viva voce; nor do I think, 
that in like Caſes it ought to be admitted below; 
but I think, in your Proceedings in Parliament, 
it ought to be read, whether it be an Affidavit or 
not; and I am more of that Opinion, from what 
happened in a Caſe to Day. We had a Diſpute, 
whether Porter was to be examined, becauſe the 
Teſtimony of a Man's Wife was not good Lelow. 
But when that came to be examined, it was not 
the Teſtimony of a Man's Wife, but his own 
Letter appear'd in Evidence; and Clancy told Por- 
ter he came from Fenwick himſelf, and therefore 
the Evidence, which at fuſt, for that Reaſon, 
was urged not to be heard, did amount to more 
when it came to the Proof. I would have this 
Paper read; not becauſe it ſhould ſupply the 
Place of a Witneſs; no, but becauſe you ſee he 
hath been indicted by the Evidence of Goodman 
and Porter, and the firſt is withdrawn; and by 
whoſe Means you have heard : And I would know, 
whether Goodman's Evidence did amount to ac- 
cuſe him of the ſame? I do ſay, in your Power of 
Judging, you are not conſtrained to the Rules of 
Weſtminſter-Hall: And I would ſay, that for 
your Conſtitution, the Courts of Weſtminſter-Hall 
are to be governed by the Letter of the Law; 
but there is lodged in the Legiſlative a Power 
to judge thoſe Crimes that are ſheltred behind 
the Law; and I believe, if the ſeveral Attain- 
ders were examined, there was never any At- 
tainder that went upon a more juſt Proceeding 
than this, I take the Crime to be a Plot with 
your Enemies to bring in a foreign Power 
and as if that was not ſufficient, he hath made a 
falſe and ſcandalous Confeſſion, to bring a Di- 
ſtruſt and Jealouſy among the King and his Peo- 
ple; and he hath dallied and gain'd ſo much 
Time, as he hath had Opportunity to corrupt 
one of the Witneſſes z and therefore it m_ — 
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hard, if no Law ſhould reach him. Tis ſaid, 
Why did not you keep the Witneſs? It would 
be hard, after a Perſon hath made a Confeſſion 
for the Good of the Kingdom, that he ſhould 
be always kept in Irons. We are debating of the 
Bill, while we are now only purely to ſee what is 
in this Paper, 1 ſhould not have offered to have 
made uſe of this as a ſecond Witneſs z but the 
being an Affidavit or not, is not material in this 
Point ; the Commons proceed upon Impeach- 


ments, without Affidavits. *Tis offered as Evi- ger 


dence : That Goodman was a Witneſs againſt him 
(you have had Proof of ;) and that he hath been 
ramper'd with to withdraw, by the Friends of this 
Gentleman. I do think we have gone more fairly 
and equally to work, than upon any of the Re- 
cords of Attainder in your Journals. 

Mr. Brotherton. The Queſtion is, Whether 
this Paper ſhall be read? Firſt, It hath not been 
proved before whom it was taken, nor nothing at 
all. It hath been objected, that there ought to 
be two Witneſſes by the late Statute. But I muſt 
put you in mind, that it was ſo by the Statute of 
Edward VI. and ſo was the Common-Law before; 
and my Lord Coke ſays, there muſt be two Wit- 
neſſes, and they brought Face to Face: And fo 
goes to the Divine Law; and if it ſhould not be 


ſo, I will put you in mind of an Inconveniency : - 


Eleven Witneſſes were produc'd before the Grand 
Jury and when they came to give Evidence 
*ace to Face, before the Petit Jury, the firſt 
Witneſs did not know the Criminal that he had 
ſworn againſt. It was in the Caſe of Sir Rowland 
Stanley. | 
They mention a Payer againſt Algernoon Sidney; 
but that Paper was wrote by himſelf, *Tis ſaid, 
this Houſe is not bound by the Rules of other 
Courts 3 for that Reaſon they ought to give Rules 
for other Courts. Nothing is more common than 
to ſay, Judgment was ſo in the Houſe of Lords, 
and that ſettles the Law in other Courts be- 


low. 
Sir Godfrey Copley. Several Gentlemen have 
this Paper; ſome have 


ſpoke to the Reading 
ſaid, That it ſhould be read as Evidence : Some 


others are for reading of this Paper z but yet at 
the ſame time tell us, it is not to be looked upon 
as Evidence, at leaſt not equivalent to a Witneſs. 
If the Paper be to be read at all, I would know for 
what Reaſon? If it be to have any ſway upon 
our Judgment? If it hath any Effect upon my 
Judgment, then in ſome meaſure it is — — 
to a Witneſs, when *tis in the Nature of a Wit- 
neſs; and if it ſhould be read to ſupply the De- 
fect of a Witneſs, then I would know, what the 
Conſequence of this might be? I do very well 
- underſtand, that the Court of Parliament does 
take no Precedent from Weſtminſter-Hall z nor am I 
afraid of any Precedent they ſhould give to Weſtmin- 
fler Hall: But I am afraid of a Precedent to future 
Parliaments. Suppoſe the Information of Sir Jobn 
Fentoict, that hath been delivered in here, ſhould be 
produced as Evidence againſt any of thoſe honour- 
able Perſons that are charged in it, though I be- 
lieve they are very innocent; and ſome Knaves or 
Raſcals in future Reigns ſhould come in againſt 
them, and this Paper ſhould be brought to ſup- 
ply another Witneſs, what a Conſequence would 
that be 
Sir Henry Hobart. ] muſt differ with the Gen- 
tleman that ſpake laſt; as to the Gentleman that 


ſpake before, I did not expect any thing to be 


quoted out of Lancaſhire againſt the Reading of 
it, I will tell you why I think this Paper ſhould 
be read z you have it ſuggeſted in the Bill, that 
Goodman was one of the Evidence againſt Sir Fobr 
Fenwick ; they are to make good the Suggeſtions, 
and this will ſhew, that Goodman was an Evi- 
dence, You are told the Danger of the Prece- 
dent, and there may come ill Reigns, and ill Par- 
liaments z as to that, I ſhall only ſay, in a good 
Reign, and a good Parliament, there is no Dan- 
z and in an ill Reign, and ill Parliament, 
they will make Precedents without your giving 
of them. Mr. Sr. Jobn tells you in his Arguments, 
Tis true in inferiour Courts, by the Statute of 
Edward VI. they are bound by two Evidences 
viva voce 3 but you are not preſcribed by that 
here, but you are to judge in your own Conſciences 
as the Thing appears. I may ſay as another did 
upon another Occaſion, let it be read; Yaleat 
quantum valere poteſt. 
Sir Marmaduke Wyvell, I deſire to take notice 
of one Argument that hath been made uſe of by 
one or two honourable Perſons z which is, that 
oy tell us, that Goodman hath been tampered 
with by Sir Jobn Fenwick: I remember no ſuch 
thing that hath been proved; but indeed it was 
ſaid, that Mr. Dighton offered Mr. Roe 1001. 
a Year, to invalidate Mr, Goodman's Teſti- 
mony. 

Lord Caſtleton, Let me aſk you this Queſtion, 
Whether if you read this Affidavit, you read it 
as Evidence ? 

Mr. Sol. Gen. I deſire you would conſider what 
you did, before you ordered Captain Porter to go 
on with his Evidence, and did agree you would 
conſider of it afterwards, Some are for reading 
this Paper, and others are indifferent whether 


it be read or no; and thoſe that are againſt 


reading of it, are againſt reading of it, becauſe 
tis no Evidence: But that is no Reaſon why 

ſhould not read it ; for it is at moſt but do- 
ing a vain Thing. 

I think you have been told already, if it was in- 
ſiſted on below, it muſt be read ; and the other 
Side muſt demurr. The Court might ſay, *tis 
not material, but it muſt be read before they 
can demurr : So that the Queſtion, Whether it is 
Evidence? muſt come afterwards z and if you 
go according to the Rigour of Law, with Submiſ- 
ſion, it mult be read. 

Mr. Price, I did not deſign to trouble you in 
this Matter; but the Doctrine laid down by ſome 
Men of our Gown, ſurprizes me: *Tis only an 
Argument, that the Court below ought to ad- 
mit this Paper to be read z but there is no Pre- 
cedent ſhewed, nor convincing Reaſon given, 
why the Courts ſhould admit it. The Queſtion 
is, Whether an Information taken before a Ju- 


ſtice of Peace, ought to be read here? If it be to 


introduce a new Law, and make a new Crime, 
then you make a new Sort of Evidence : But it 
this be a Crime againſt an Act of Parliament, or 
Law in being, then you muſt take the Evidence 
the Law doth afford you, in the Nature of the 
Crime, The Charge here is a Charge of Trea- 
ſon againſt a known Law: But the great Argu- 
ment is, this is an extraordinary Ottence z that 
Sir Jobn Fenwick, or his Lady, had a Hand in 
ſending Goodman away: *Tis a Miſtake ; and of- 
tering one Thing that is not Evidence, brings us 
to another; the Evidence of Clancy's tampering 
with him: Captain Porter does not ſay, that Sir 
Fohn 
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faid ſo, which is but a Hearſay, and that is no 
Evidence, unleſs Clancy was at the Bar, and would 
ſay it. 

"Io the next Place, it is ſaid, That there was a 
tampering by a Sollicitor: What is that? Is it 
not natural for aSollicitor to ſay, is there any 
Objections to ſuch a Witneſs? Is it not natural 
for him to leſſen his Reputation if he can? Now 
you would have a Copy of an Information to be 
Evidence. *Tis ſaid, *tis tantamount : If fo, 


then the Courts of Weſtminſter ought to inter- 


meddle with it, and not this Houſe, A noble 
Lord mentioned to you the Law of Nature, the 
Law of Nations, and the Law of God; but he 
forgot one Law, which, was moſt material, and 
that is Martial Law; which if he had ſaid, does 
juſtify the taking away a Man's Life upon extra- 
ordinary Evidence, he had ſaid right. 

Mr. Speaker. The Queſtion is this, That the 
Information of Cordel Goodman, taken upon Oath, 
24th of April, 1696. be read. 

Which Queſtion being put, the Houſe divided. 


Yeas, 218. Noes, 145. 


So it paſſed in the Affirmative; and Sir Jabn 
Fenwick, and the Counſel, and Sollicitors on both 
Sides, were called in again. 

Mr. Speaker. Gentlemen, ſince you withdrew, 
the Houſe have conſidered of the Matter, upon 
which you did withdraw, and they have thought 
fit, that the Information of Cordel Goodman, taken 
upon Oath, before Mr. Vernon, 24th of April, 
1696. be read. Clerk, read it. 


Clerk of the Houſe of Commons reads -This 
is ſigned, Cordel Goodman, and ſworn 24th of 
April, 1696. before James Vernon. 


BOUT ſome two Years ſince, or better, I 
underſtood Col. Parker was Reſident here, 

in order to engage ſeveral People for the Service of 
King James; and Captain Porter told me, he had a 
Mind to ſce me, which he accordingly did; where 
he told me, there would be an Invaſion, and 
King James would be reſtored z and that in 
order to it he had Commiſſion to levy Men, and 
to grant out ſubordinate Commiſſions for a Re- 
giment of Horſe, and did aſk if I-would accept 
of one, which I accordingly did, He likewiſe 
ſaid, he would fee me as often as he could; and 
that Captain Porter and I ſhould receive Directi- 
ons from him, from Time to Time, upon ſeveral 
Meetings 3 and having received my Commiſſion, 
| underllood what Captains were to be in the 
Regiment; which were Captain Porter, Sir Mil- 


m Parkyns, Mr. Charnock, Sir Hugh Smithſon, 


Mr. Iliggens, and myſelf; and one Mr. Withering- 


bon, to be Lieutenant- Colonel. 


The Commiſſions were to be Blank when they 


} were to be delivered, and to be filled up by the 
Captains, Sc. I then came acquainted with Mr. 


= Coaruck and Sir William Parkyns ; and by them 


5 and Parker, Captain Porter and I were informed, 
; 3 was a great Body of Horſe to be ready 
2 e 


3 — named any Perſons to me, but ſaid, it was 
ſu 


orth; but though I aſked, yet they ne- 


ficient, I ſhould receive Orders, and a Roll to 


3 March, to Rendezvous upon Occaſion z and in- 


] 


F deed I did not much preſs it, becauſe I did ga- 


F this Time Captain Porter and I took a Houſe 


ther there were a great many concerned; and at 


in the Chaſe, with Stables and Barns, fit for hold- 
I 
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= 


1696. Parl. pon a Bill of Attainder for High- Treaſon- 71 


Jobn Fenwick employed him 3 only, that Clancy 


ing Horſes, and as a fit Place to meet, upon Or- 
ders given us to March, which were then daily 
expected. | 

Some Time after this Colonel Parker was ta- 
ken, and being committed to the Toter, he made 
his Eſcape; and after that I ſaw him, and then he 
told me, he would be ſure to correſpond with 
me and Porter; and I ſhould receive his Letters 
of Mr. Charnock or Mr. Jobnſan, and he accord- 
ingly did; and in his Letters he till gave us 
Hopes, and faid, he would certainly ſend us no- 
tice to be in readineſs Time enough, to be ſervice- 
able to the Deſign of the Invaſion, 

The laſt Letters I received from Parker, gave 
me Advice, That he doubted not, but the Cauſe 
would come to a Hearing as this Eaſter Term; 
and he ſhould write no more, but bring the Orders 
himſelf; Upon which I went to Charnock, and he 
told me he did expect him here in a ſhort time: 
But always, or moſt commonly, in his Letters, 
he told me, for a Sign, That when the Thou- 
lon Fleet ſhould join the Breſt Fleet, I might 
— depend, that we ſhould be invaded 

ere. 

During theſe Tranſactions, Captain Porter com- 
plained, that ſomething he was ſending to Lan- 
caſhire, had miſcarried ; he defired me to ſet by 
two Boxes, which I looked not into, but ſup- 
poſed them to be Arms, and I did ſet them 
by for him: I had not bought any Arms, but 
had beſpoke ſome of one Perry, a Gunſmith, 
who ſaid, I ſhould have them at a Week's Warn- 
ing. 
After Parker's having made his Eſcape, and 
getting into France, Mr. Charnsck came to me, 
ſome Time before the King's going to Flanders, 
and faid, he had ſomething to propoſe to me z 
and defired me to go along with him, which I 
did; and he brought me to one Mr. Waugh, who 
ſaid, he expected a Commiſſion from King James, 
to ſeize King William; accordingly we went to 
the Chocolate-Houſe in St. James's: ſtreet; and at- 
ter ſome Diſcourſe about the Commiſſion he ſaid 
he expected, we appointed another Meeting at 
that Place, and adjourned from thence to my 
Houſe in Brownloe-ſtreet, where was preſent, Mr. 
Charnock, Mr. Porter, Mr.Waugh, Major Matthews, 
and Mr. Donelagh. The Subject of our Diſcourſe 
was, about the Surprizing and Seizing the King, 
as he came from Richmond ; and after ſeveral 
Ways propoſed to that Purpoſe, I particularly 
aſked z Suppoſe that the King were in our Power, 
what then ? For we ought to have regard to 
ſome End or other in ſuch an Undertaking z 
for I was not willing to offer any thing to his 
Perſon, Mr. Waugh ſaid, we might have a Coach 
and convey him away; and he ſaid, he was aſ- 
ſured of a Fort to be delivered to him, and put 
into his Hands (to the beſt of my Remembrance 
it was Deal) which might give us Shelter till we 
might find Opportunity to carry him into France 
by Shipping. I muſt confeſs, I did fee very lit- 
tle probability in what he ſaid ; neither did I 
believe, that he would receive any ſuch Com- 
miſſion, as he ſaid he expected: (For about two 
Years ſince, I remember I ſaw Sir George Berkeley, 
with Col. Fountain, and Mr. Porter; Sir George 
was then going over to France, and it was the 
only Time that ever I ſaw him; and then Cap- 
tain Porter and I did defire, that if King James 
deſigned anyſuch thing as ſeizing King William, 
he would ſend over a Commiſſion, and a 1 
; WI 


withal in Caſe of an Accident; which Meſſage 
dir George carried over, and King James refuſed 
to ſend it.) However, we had another Meeting 
after that at my Houſe, by which Time, he ſaid, 
he would ſhew us the Commiſſion, and facilitate 
the Deſign; it was at a Houſe behind the Tem- 
ple, where the aforeſaid Company met, and 
Mr. Waugb brought with him one Mr. Hays, who, 
he ſaid, could furniſh us with a Ship which would 
be ready to tranſport us after we had ſeized the 
King; but upon Diſcourſe with Mr. Hays we 
found that the Demands were ſo exorbitant, and 
not in poſſibility of being complied withal; and 
beſides, no Order nor Commiſſion being produced, 
we did deſiſt then; for Captain Porter and Major 
Matthews, and I, did declare we would not med- 
dle without ſight of the Commiſſion. After this, 
Captain Porter and I talked of having a Veſſel, 
and ſending Le Rue and Charnock about it. We 
met at the Fountain by the Temple-Gate, and 
Sir I illiam Parkyns was there ; and during the 
Time of our being there, one called Sir William 
out, and Sir William called out Porter, who 
came in, and ſaid, there was a Gentleman that 
could help us in this Affair; who he was I know 
not; I believe Captain Porter may, for I ſaw 
him not : Burt all this proved ineffectual, for the 
King went away ſuddenly, and no Commiſſion 
ever came, And by Letters from France I un- 
derſtood King James was angry, that they uſed 
his Name to what he had not promiſed ; and 
Porter and I wrote over, by his Order, the Truth 
of the whole Matter. 

Some Time after this, Captain Porter, the Earl 
of Ayleſbury, Sir Jobn Freind, Sir William Parkyns, 
and Sir Jobn Fenwick, and others, met about 
ſending over ſome Propoſals to King James, to 
expedite an Invaſion z and likewiſe Captain Porter 
ſaid, it was proper I ſhould be there, for he had 
engaged for me. I told him I would come; and 
at the King's Head in Leaden-hall-ſireet, I found 
the Perſons above-named, together wich my Lord 
Montgomery, and one Mr. Cob. 

The Effect of their Conſultation was, the ſend- 
ing Mr. Charnock with a Meſſage to this Purpoſe; 
That if the King of France could ſpare ſuch a 
Number of Foot, and ſo many Dragoons, amount- 
ing to about 12 or 15000, or thereabouts in all, 
that then upon Notice given, that every parti- 
cular Man there, was to furniſh ſuch a Number 
of Horſe, ſome more, ſome leſs, to be ready 
to ſuccour the Forces from France when landed. 
Mr. Charnock went and returned with a Refuſal, 
that Forces could not be ſpared: Sir Jobn Freind 
and my Lord Ayleſbury were of Opinion, that if 
King Fames would venture hither with ſome ſmall 
Retinue, he had Friends enough to appear for 
him, without any foreign Forces z but that was 
held in doubr, 

I uſed afterwards to ſee my Lord Ayleſbury ; 
{ always aſked, what News he heard ? He ſaid, 
when he received any Orders, he ſhould know ; 
for he having been in France (as he did not de- 

ny) I ſeppoſed him not to be ignorant of what 
was intended, 

And to the better facilitating an Invaſion, Sir 
John Fenwick uſed to ſend over a Lift of the For- 
ces, and how they were quartered, and what were 
in Garriſon, and what otherways diſpoſed of : 
He having made a Miſtake in the Account, 
Parker did by Letter deſire me to try if I could 
procure ſuch an Account; which I accordingly 
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did of one Gibſon, a Clerk in the Office, and ſent 
it over frequently. 

After the Eſcape of Parkey out of the Tower, 
Sir Jobn Fenwick, when I aſked him how he got 
away, and how much Money was given? he ſaid, 
2001. promiſed, and 3oo/l. given; for when a 
Perſon came in and told him, he had brought 
him Liberty, and was to have 200/. he replied, 
you ſhall have 300 J. and it was made good to 


him afterwards. 
Cordell! Goodman. 


Much about the ſame Time, I uſed now and 
then, with Captain Porter, to be with Sir Jobs 
Fenwick, and it was agreed, that if Parkey ſhould 
not bring us timely Orders, that what Forces we 
could bring in, (viz.) Porter and I, we were to 
take Orders from Sir Jobn Fenwick ; this we offer- 
ed him, and he kindly accepted : And then he 


ſaid, That he believed moſt of my Lord Oxford's 


Regiment would go to King James; when I told 
Mr. Paradiſe had promiſed to bring in 7 or 8 to 
me, and that Mr. Aynſworth was to bring in 20, 
and Parker had ſaid, if I made it 3o, it was 
ſufficient for me. | 

As to keeping the Horſes, Sir Jobn ſaid, it was 
dangerous, and they would certainly be ſeized z 
but the beſt Way was to have a Lift of what 
Horſes were in and about the London Stables. 

Captain Porter and I ſent accordingly to view 
the Stables, I ſent Mr. Reybowgh, and Captain 
Porter ſent Cranborn, and they took an 
Account, 

Cordell Gocdman. 
Jurat. 24 April, 1696. 


Coram me, Ja. Vernon, 


Mr. Serjeant Could. Now Mr. Speaker, if you 
pleaſe, we will call ſome of the Grand Jury that 
will give you an Account what Evidence they 
found the Bill upon Mr. Gracedue, you 
yore one of the Grand Jury that found this 

ll 7 

Mr. Gracedue. Yes, Sir. 

Sir Thomas Powys, This is fo far ſrom being 
Evidence, that I think 'tis the Oath of the Grand 
Jury, That they ſhall not diſcloſe or diſcover the 
King's Secrets. The Bill of Indictment is but an 
Accuſation, A Bill of Indictment cannot be gi- 
ven in Evidence againſt a Man for the leaſt Crime 
ſoever. It can't be given in Evidence to be cre- 
dited, becauſe *tis but an Accuſation; and by 
Conlequence, whatever any Witneſs ſays at that 
time, can go no farther, When a Perſon comes 
upon his Trial, they can't ſo much as reſort to 
any thing that is ſworn before the Grand Jury, 
nor make uſe of it. 

Sir Bartholomew Shower. We humbly o 
this Evidence; becauſe the Gentlemen 7 Ee 
no Inſtance in their Reading or Obſervation, that 
the Teſtimony that hath been given before a 
Grand Jury, hath been given in Evidence to a 
Petit Jury: And *tis Part of the Oath of a 
Grand Jury-Man, that it ſhould got be diſcloſed. 
We do not ſay, it will bind your Houſe but J 
hope it will be Evidence to you, that *tis not 
agreeable to the Rules of Law. 

Members. Go on, go on. 

VE Speaker. Mr. Gracedue, will you give the 
oule an Account, who were the Witneſſes be- 
fore you upon finding the Bill ? 


Mr, 
1 
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may be aſked to the like Purpoſe. 


8 


Mr. Gracedue. The Witneſſes before us, were 


Captain Porter, and Mr, Goodman. 
Mr. Speater. Can you remember ſo well, as to 


| give an Account to this Houſe of what Evidence 


Mr. Goodman gave? 
Mr. G _ Yes, I think I can, When he 


came before us, he told us, That he was at a Meet- 
ing at the King's. Head in Leaden ball fret, where 
there was Sir Fobn Fenwick, my Lord Montgomery, 
Captain Porter, Mr. Charnock and others; and 
the Buſineſs was to ſend Mr. Charnoct over to 
France, to procure Men to invade this Kingdom; 
and 8000 Foot, and 2000 Horſe was propoſed, 
He told us, the Reſult of that Conſult was, that 
if France would ſupply 8000 Foot, and 2000 Horſe, 
it would be a ſufficient Power to come over; and 
that they would ſupply 2000 Horle among them- 
ſelves. Upon which Charnock replied, Gentle- 
men, you ſend me over upon Uncertainties; you 
ſay, you will ſupply 2000 Horſe, but unleſs you 
give me ſome Aſſurance, I can't, nor will Igo. And 
the Queſtion was propoſed to all of them, if they 
would make good their Proportion; and they pro- 
miſed ſingly. Says I, Did Sir Fobn Fenwick pro- 
miſe ? And he ſaid, Yes. Says I, Did my Lord 
Montgomery ? And he ſaid, Yes. He was aſked, 
Who elſe? Bur, ſays he, *tis not a Queſtion for 
you to aſk us; and for that he referred himſelf to 
me: For, he ſaid, he was not bound to anſwer 
further, having proved the Indictment. 

Mr. Serjeant Lovel. We deſire Mr, Jaſua Meade 
Were you 
one of the Jury that found the Bill againſt Sir 
Fobn Fenwick ? 

Mr. Meade. Yes. 

Mr. Speaker. Pray, who were the Witneſſes 
before you upon finding of the Bill? 

Mr. Meade. There was Captain Porter, and 


Mr. Goodman, Sir. 


Mr. Speaker. Can you remember what Mr. 
Goodman teſtified then ? 

Mr. Meade. Mr. Goodman did then teſtify, That 
Sir Jobn Fenwick, my Lord Montgomery, &c. were 
at the King's Head Tavern in Leaden- balliſtreet; 
and Charnock, and the reſt there did conſult how 
to bring in their old Maſter as to Charnock, T hat 
they agreed to ſend him over to King James, to 
know whether the French King could furniſh them 
with 8000 Foot, and 2000 Horſe, and that they 
would endeavour to meet him with 2000 Horſe. 
Hereupon Charnock (Goodman ſaid) put it to every 
Man of them, to know if they were all of one 
Mind? and they all ſaid they were. This he did 
prove, and this is all I can remember. 

Mr. Serjeant Lovel. We have many more to the 
ſame Purpoſe, if the Houſe think fit to hear them. 

Members. No, no. 

Mr. Serjeant Gould. We will go thus much fur- 


ther; That upon the Trial of Mr. Cook, wherein 


there was Evidence gfven by this Gentleman, and 
in that this Gentlenfin that is the Priſoner at the 
Bar was particularly named to be concerned, we 
will call them that were preſent there ac the giv- 
ing of the Evidence: Burt firſt, we deſire to read 


| the Record of Cook's Conviction. 


Thereupon a Motion was made for the Counſel 
to withdraw; and being withdrawn, a Motion 
was made for Candles, which paſſed in the Affir- 
mative without a Diviſion, in regard it being 
dark without Candles, there could be no Motion 
made for adjourning the Debate, or remanding 
the Priſoner, 

Vor. V. 


r 
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Afterwards a Motion being made for adjourn- 
ing the Houſe 'till to Morrow Morning, the 
Houſe divided. | 


Ayes, 141. Noes, 163. 


And ſo it paſſed in the Negative z and Sir Jubn 
Fenwick, and the Counſel, and Sollicitors, were 
brought in again to the Bar. | | 

Mr. Speaker. Mr. Serjeant Gould, the laſt Evi- 
dence you were about to offer was, that of the 
Record of Mr. Cook. 1 1 | 

Sir Thomas Powys. Mr. Speaker, we oppoſe that 
being offered as Evidence; as I underſtand it, they 
are going to give in Evidence againſt. Sir Jobn 
Fenwick what was ſworn againſt Mr. Cook z that is 
not admitted in the Courts below; for, accord- 
ing to that Method, the Trial of one in the Com- 
pany would be the Trial of all the reſt. This 
was never allowed in any other Caſe, and I hope 
you will not allow it here. | 2 

Sir Bartholomew Shower, The Indictment is, 
that they did conſult together, but their Crimes 
are ſeveral; if they had been mentioned in one 
Indictment, and one had been tried at one Time, 
and the other at another, it would not have been 
allowed that they ſhould give in Evidence againſt 
the one, what had been ſworn againſt the other; 
for though their Charge is by the ſame Witneſs, 
and for a Fact done at the ſame time, yet the De- 
fence of the Parties may be different; and it can- 
not be expected, that we, on the behalf of Sir 
Jobn Fenwick, are prepared to give an Anſwer 
in regard of any thing that was ſworn againſt 
Mr. Cook. | 

Mr. Speaker, Mr. Serjeant Gould, you hear 
the Exception. 

Mr. Serjeant Gould, We hope in this Caſe we 
ſhall go on with our Eviderce, as offered and 
propoſed to this Houſe. Theſe Gentlemen have 
made their Objections, as if they were below in 
the inferiour Courts; but we are here now before 
you in a parliamentary Way; and what is that 
which brings us here, but becauſe there 1s a Wit- 
neſs withdrawn by Artifice, ſo that we cannot 
produce him ? And therefore we come, and hum- 
bly apply our ſelves to this honourable Houſe. 
Now, Sir, you are Judges of the Method of 
coming at the Truth, and ſupplying that Defect: 
If we could produce him, there would be an End 
of the Matter; but in this Caſe we are in the 
Judgment of this honourable Houſe, Whether 
we ſhall not give ſuch Evidence as he hath given 
upon his Oath, though in other Caſes it is not 
admitted. | 

Mr. Serjeant Lovel. When we produced the Re- 
cord of Conviction, we only produced it to ſhew 
you there was ſuch a Trial; and by that means 
to let us in, to ſhew you what was ſworn by 
Mr. Goodman at that Trial. | 

Then upon the Motion of Colonel Granville 
and Sir Richard Temple, Sir Jobn Fenwick, and 
the Counſel, and Sollicitors, witadrew. 

Sir Richard Temple. If J did not believe what 
1s now offered, is what was never offered be- 
fore, and of dangerous Conſequence to every one 
here, I would not have troubled you at this time 
of Night, There has nothing been offered that 
this hath ever been done. They ſay, It hath not 
been done in inferiour Courts: Pray let us fee 
if ever it hath been done in Parliament, That what 
was given in Evidence 3 Trial, * 
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be given in Evidence againſt another Perſon here, 
when this Perſon was not by, and had no Oppor- 
tunity to defend himſelf againſt itz I am ſure it 
was never done yet. 

Sir Thomas Mompeſſon. This Gentleman com- 
plains this was never done. When the Duke of 
Monmouth was impeached, the Bill was read three 
times in one Day, and thatGentleman moved for 
the Impeachment. 5. ; 

Sir Richard Temple. Here were three Witneſ⸗ 
ſes that did declare they ſaw him in actual Re- 
bellion, at the Head of an Army; but I hope 
I am not to- anſwer for all the Proceedings 
then. e | 
Colonel Granville. When J ſaw them going on 
to make uſe of that as Evidence, which was ne- 
ver allowed in any Court, I thought I ought to 
move for them to withdraw. I ſhall not give my 
Conſent to have it read, *till ſome Body ſatisfies 
me tis good Evidence againſt Sir Jobn Fenwick : I 
can't ſee how you can admit this tor Evidence : 
Are we to read all the Trials that are upon this 
Plot? T herefore I deſire you will bid them pro- 
duce what is Evidence againſt Sir Jobn Fenwick, 
and not to trifle with you. 

Sir Thomas Littleton, If you proceed in this man- 
ner I know not when you will have done. They 
do not tell you, they produce this as Evidence 
againſt Sir John Fenwick ; nor do take this to be 
the only Evidence to prove him guilty. If no- 
thing but exact Proof would have fatished, this 
Bill would not have been brought in: But this is 
to make as good Proof as the Nature of the Thing 
will bear. You have heard ſeveral Things before, 
in relation to Goodman, that poſſibly might ſtrict- 
ly be no more Evidence againſt Sir John Fenwick 
than this; as Goodman's being withdrawn. Firſt, 
they offered to prove that he was gone; that it 
was ſuſpicious that Sir Fobn Fenwick was privy to 
his going : Why did you admit the Evidence of 
what he ſaid to the Grand-Jury? What is this, 
but to give Evidence of what he ſaid to the Petit- 
Jury, wherein the Grand-Jury and Petit-Jury 
have both believed him. | 

Mr. Harley. I think if you had come to one 
Determination before you had entered upon this 
Matter, you had very much ſhortned your Buſi- 


neſs; that is, that you would not expect ſuch 


Proof as is neceſſary at Law; and it may be if 
you would come to it now, it would ſave you 
Time: For I find by the Counſel, that what is 
ſworn againſt another Man, at another time, 
would not be Evidence at Law againſt the Pri- 
ſoner; and I believe if he ſhould except to a 
Jury-Man, becauſe he was upon Cock's Trial, it 
would not be allowed as a good Exception, and 
he would be told, he was no way concerned 1n 
another's Trial. | 

Mr. Howe. *Tis a ſtrange ſort of Evidence that 
s offered here, and *tis a ſtrange Way of bringing 
it in. The Houſe made nothing lately of Hear- 
ſay, and yet now Hear-ſay muſt be taken for Evi- 
dence. I have heard that the Grand-Jury take 
an Oath not to diſcover what was ſworn before 
them; this, ſince the Grand-Jury have ſubjected 
themſelves to (yet you have brought them here as 
Witneſſes to give an Account of what was ſworn 
before them, which I am afraid is a Breach of 
their Oath) it ſhall make me give leſs Credit to 
what they ſay. We are here to attaint a Man, 
but we muſt not talk of Proof; that is a ſtrange 
Thing! I am ſure, if you do not find it with 


— 
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have been of that Jury's Mind: For I have heard 


that two or three did ſwear, he was not at the 1 


Place at the Time he ſwore he was, as plain as a 
Negative could be ſworn. | 

Mr. Harcourt. If you pleaſe to let the King's 
Counſel go on upon this, you will ſave a great 
deal of Time, and prevent any Exception to any 
Evidence afterwards : For *tis not in the Power 


of Man to offer any thing more abſurd. I don't 


believe that ever any Man heard of ſuch a Thing 
offered, That a Record ſhould be given in Evi- 
dence againſt a Man, that is no manner of Par- 
ty to the Record: I am ſure never any ſuch 
Thing was attempted before As for the other 
Things, you had ſomething offered that made it 
ſeem doubtful! how far you thould give Credit to 
them. Upon thoſe Matters, the Counſel at the 
Bar for the King told you, That there was ſome 
Pretence that it was Law, and practiſed below, 
and a Book was produced to juſtify it : But in 
this Caſe, if there be Book, Practice, Precedent, 
or any thing to juſtify it, I wil! fit down. The 
Anſwer made it ten times worſe : The Gentle- 
man ſaid, he would not have the Record read, 
but upon thatRecord to prove what was ſworn at 
the Trial: Why, does that concern any Perſon in 
the World but Cook ? 

Lord Cutts. If the worthy Gentleman that ſpake 
laſt had made out all his Propoſitions with Clear- 
neſs, equal to the Aſſurance with which he aſſert- 
ed them, they would have more Weight : But I 
will ſay, that which he hath aſſerted does not ap- 
pear to me ſo, I tal this to be the ſame Thing 
in ſome meaſure debated over again. Ir hath 
been told you, That this Houſe are to give their 
Judgment in a Matter of great Importance ; and 
therefore I think 'tis fit that all the whole Mat- 
ter ſhould be laid before them; when that is 
done, they only are the Judges of what Weight 
It 18. 

Mr. Sloane, I go along with thoſe Gentlemen, 
That this is no ſort of Evidence againſt Sir Jabn 
Fenwick : But our Queition is about a Witneſs 
that is withdrawn, and to know what he ſaid, and 
how he was believed when. he was here. How 
he is gone, we have ſeen already; and therefore 
though I think the Verdict againſt Cook, nor no- 
thing of that can be given in Evidence againſt 
Sir Jobn Fenwick, yet if he hath withdrawn the 


Witneſs, and the Credit of him is at Stake, as 


you have heard Evidence of what he ſaid upon 
Oath before the Trial came on, by the ſame 
Reaſon you may hear what he faid at the 
Trial. 

Mr. Pelbam. I think it would ſhorten our De- 
bates, if we were truly ſatisfied about what we 
are a doing, that we are trying Sir John Fenwick, 
as we are told at the Bar; he called it a Trial, 
and *tis a Trial. I muſt confeſs I was in hopes 
I ſhould never fit in the Houſe of Commons to 
try any Body ; I did not think it the Buſineſs of 
us; if I had, I would not have come hither : 
But ſince we are come into it, is any thing more 
natural, than to examine whether this Evidence 
be proper, or ſuch Evidence as any Court would 
allow of ? 

Sir William Williams. I ſuppoſe there is noGen- 
tleman of our Proſeſſion that hath ſeen any Re- 


cord, 


74 163. Proceedings againſt Sir ]. Woick, Bar. 8 Will. III. 1 
Proof, it would be againſt Proof. Shall I be plain 
with you? I queſtion, if this Houſe had heard 


what Goodman ſwore at that Trial, and what was 
alledged againſt it, whether this Houſe would 
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dence. 
= duced, and they ſhould bring Witneſs to ſay what 


cord will ſay, that this hath been offered in any 
Court of Law : I believe, if he was upon his 


Trial upon the Indictment, no Body will ſay it 


would be read againſt him. Let us conſider how 
many Judgments, . that have been given haſtily 
in the late Reigns, have been reverſed. What 
is the Reaſon that is given for it? It is for re- 
ceiving that for Evidence, which was not Evi- 
dence in the Law : Your Bill of Right takes no- 
tice of it, : ; 

Mr. Solicitor General. I did not think this Mat- 
ter would have held you a quarter of an Hour ; 
but if Gentlemen will debate upon the ſame Mat- 
ter that hath been over-ruled twice before, all 
that is to be proved by this Record is, that one 
Peter Cook was attainted for High- Treaſon : If the 
Counſel on the other Side would have owned Pe- 
ter Cook to have been attainted, you had not been 
troubled to have the Record brought to the Ta- 
ble. But as to what they ſay, that Sir Jahn Fen- 
zvick was no Party to the Record, and therefore it 
can be no Evidence againſt him; I ſuppoſe it 
would be Evidence for him. Suppoſe Goodman 
had ſworn he never had been at the King's: Head 
Tavern, would not the Priſoner have produced 
a Witneſs to prove what he had ſworn ? Then ! 
would put you in mind of a Caſe, becauſe there 
is a Nicety in this Matter without any Reaſon; 
it was in the Trial of Alderman Corniſh ; he was 
indicted and tried, and the great Fact was in the 
Houſe of one Shepherd ; there was a Witneſs 
againſt him, one Rumſey, who ſwore, Sc. Says 
Mr, Corniſh, He was a Witneſs at my Lord RuſſePs 
Trial, and he did not name me to be one; and it 
went ſo far, that when Shepherd ſaid, I was in the 
Room; he ſtood up and ſaid, No, it was read 
before I came in, Mr, Crniſ would have = 
duced a Witneſs to have proved what Rumfey ſaid : 
Says the Court, We cannot admit of that; for it 
does not appear to us, that my Lord Ruſſel was 
ever tried for High-Treaſon 3 and there, upon 
chat Slip, was that Gentleman deſtroyed, I 
pray it may be read; I have given no Opinion of 
what Force it is, but I think it depends upon 
the ſame Reaſon ; nay, you have more Reaſon 
to do it, than any thing you have read to 


Mr. Price. 


not Evidence, but only to introduce another Mat- 
ter. If it be not Evidence, upon what Account 
ſhall they read it? But it it introduce other Evi- 
dence, this is an Ingredient and Part of that Evi- 
Now ſuppoſe the Record ſhould be pro- 


Goodman ſwore at that Trial: would that be Evi- 
dence ? No ſure, for no Body ever pretends that 
this hath been admitted either at Law, or in Par- 
liament. By what Law? By. what Rule? By 
what Meaſure of Reaſon are we to proceed in this 


® Houſe? If you would permit to be produced a 


Record of Conviction againſt a third Perſon, and 
this to be Evidence againſt one that is not preſent, 


j I think you may as well admit to be produced a 


Record of the Conviction of any other concerned 
in the Aſſaſſination, But I ſtood up principally 
upon the Obſervation made at the Bar, and he put 
you that which he takes to be a ſiniſter Caſe ; for 
lays he, ſuppoſe Sir Jobn Fenwick had brought this 
Record, and made uſe, of it to take off Goodman's 
Teſtimony, ſhould it not be Evidence? Yes, no 
82 — of 1 and there is the Diſtinction. Tis one 
or, V. ; 


"Tis very much preſſed, that you 
ſhould read that, which, when read, they ſay, is 
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thing, where you are to give in a Record to con- 
vict and attaint a Perſon, and another thing, where 
it is to prove a Man perjured, and to invalidate 
his Teſtimony; for when Evidence is brought 
_ a Priſoner, he hath no way to leſſen his 

vidence but what is collateral z if it be upon a 
Trial when another is concerned, if the Witneſs 
gave a contrary Evidence, or the Party was ac- 
quitted, then the Record may be made uſe of 


- againſt the Witneſs : But it differs very much, 


where you bring Evidence to take off the Credit 
of a Witneſs, and where you bring it to convict 
or attaint a Perſon. The Caſe of Crniſb, that turns 
upon the ſame Reaſon, and it was only to be uſed 
to take off the Teſtimony of Rumſey ; but if this 
Record of the Conviction of Cook be brought to 
any purpoſe now, tis to ſatisfy your Conſciences, 
that Goodman gave a good Teſtimony at that 
Trial; and I wonder the Serjeants ſhould offer 
it, who are ſworn to offer nothing in Violation 
of the Law, | | 

Dr. Oxenden. If I did not think this Queſtion 
had been determined before, I ſhould not trouble 
you in this Debate; for did not we receive what 
Goodman depoſed upon Oath before a Juſtice of 
Peace? Was it read becauſe it was taken in 
Writing, or becauſe it was his Evidence? Now 
they ofter you an Evidence of his, that was not 
put into Writing, but they will prove by Wit- 
neſs; what is the Difference? If it had been 
taken down in Writing, it muſt have been ad- 
mitted as the ſame was before. | 

Sir Marmaduke Myvell. That worthy Gentleman 
deſired to know the Difference, Sc. That De- 
polition was againſt Sir Jobn Fenwick, but this 
Evidence, that they offer now, was given againſt 
Peter Cook. | 

Mr. Att. General. You are now upon a Debate, 
Whether you ſhall read the Conviction of Peter 
Cook : I do agree with thoſe Gentlemen that have 
ſpoke of this Matter, that the Conviction of Cook, + 
nor any Evidence upon his Conviction, can be E- 
vidence againſt Sir John Fenwick. I don't pretend 
that this is ; nor don't believe that this is offered 
upon any ſuch Conſideration z but 'tis one of the 
Allegations of the Bill, that ſeveral of theſe Gen- 
tlemen were preſent at this Conſult, of which Sir 
Fobn Fenwick is accuſed z therefore I ſuppoſe the 
Counſel for the Bill did offer this Record to make 
good that Allegation, and fo think it may be pro- 
perly offered : Unleſs it be admitted : I don't fee 
how it can be made good further; I do not think 
it proper to examine to what Goodman ſwore at 
Cork's Trial. 

Sir William Milliamſon. I ſpeak only to ſhew my 
Concurrence with the Attorney General; Mr. At- 
torney hath ſtated it right no doubt, as to the Con- 
viction of this Perſon ; as Mr. Attorney offers it, 
it may be proper enough. | 

Members. Call them in, call them in. 

Sir Chriſtopher Muſgrave, I hear Gentlemen ſay, 
Call them in: Do you intend when you call them 
in to read this Record ? I think the learned Gen- 
tleman hath ſtated it, that it ought not to be read. 
as Evidence. Now the Counſel for Sir Jobn Fen- 
wick ſaid, they hoped you would not ſuffer it to 
be read as Evidence againſt the Priſoner : I never 
heard the Counſel ſay, that Cook was not attainted, 
nor ever heard that ary Man did doubt it ; then if 
it be no Controverly between the Counſel, to 
what End is it brought hither? Do you think that 
the Steps that are urged to be taken in this * 
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will not be a Precedent for Poſterity ? I take it 
that there is a great deal of Difference between the 
Paper you have read and this Record; and there- 
fore if you call in the Counſel, I hope you will 
not gratify them in reading of it. 

Mr. Edward Harley. Before you call the Coun- 
ſel in, I humbly propoſe it to you to conſider to 
what Purpoſe this Record ſhould be read; if as 
Evidence, you overthrow all the Courſe of Proof 
that is ſettled by the Common Law, and Statute 
Law; for it hath been in all Trials oppoſed, to 
give in Evidence that which is improper, becauſe 
it ſhould not influence the Jury, I would not have 
it ſaid, that under the Reign of King William, 
any thing was done contrary to the Law and Con- 
ſtitution of the. Nation, There hath been an In- 
ſtance given of the Trial of Mr. Corniſh, tho? 
that Caſe does not come up to it: But we know 
what was done in thoſe Reigns hath been juſtly re- 
flected upon; and I hope you will not make a Pre- 
cedent here, to encourage Judges to do what is 
againſt Law. | 

Mr. Speaker, Gentlemen, This is your Queſtion, 
That the Record of the Conviction of Peter Cook 
ſhall be read. | 

Which Queſtion being put, the Houſe divided, 

Ayes, 181 Noes, 110. 

So it paſſed in the Affirmative. 

Mr. Speaker. Gentlemen, You have had another 
Queſtion that hath been the Subject of your De- 
bate, That the Counſel for the Bill be admitted to 


give Evidence, as to what Goodman ſwore againſt 
Peter Cook, 


Mr. Robert Harley. The learned Gentleman did 


tell you, That what Goodman ſaid at that Trial, 
ought not to be given in Evidence; and. there- 
fore, I think, Gentlemen won't inſiſt upon that, 
that is carrying it too far; and, I think, he 
opened it, that it was only to prove that Cook 
was attainted, and to make uſe of it no fur- 
ther. 

Mr. Speaker, Is it then your Pleaſure, that Sir 
Jobn Fenwick and his Counſel be called in? 


[Which Queſtion being put, it paſſed in the Afirma- 
tive, and accordingly they were called in. 


Mr. Speaker, Sir Thomas Powys, the Rouſe 
' hath determined to have this Record read, not 
as Evidence againſt Sir Jobn Fenwick, but to 
prove the Allegations in the Bill, and that Cook 
was attainted, 


Read the Record. 
{ Accordingly that Record was read by the Clerk.) 


Sir Barthol. Shower. We are ſure the Record 


does not prove that he was convicted upon Good- 
man's Evidence, 

Mr. Serj. Lovel. Look upon the Indictment. 

Sir Thomas Powys. It appears by that, that 
Goodman was a Witneſs upon the Indictment ; 
but it does not prove by that, that he was a 
Witneſs upon the Trial. | 

Mr. Serj. Gould. May it pleaſe you then, Mr. 
Speaker, thus far *tis agreed, that here is a Re- 
cord of the Conviction of Coo; and 'tis agreed, 
and the Record ſpeaks it, that Goodman was a 
Witneſs, for it is indorſed upon the Indictment. 


Now the main Diſpute is, Whether Gooedman's 
Evidence did prevail to convict Cook upon that In- 
dictment? And for that we ſhall apply our ſelves. 
Call our Evidence, ſome of the Jury, and Jome 
that were then Witneſſes, and they will give you 
an Account upon what Evidence that Couviction 
was. | 

Sir Mamas Powys. In what you were pleaſed to 
acquaint us at our laſt coming in, you were plea- 
ſed to give ſuch a Reaſon in relation to tlie rcad- 
ing of this Record, that if we had heard it before, 
we would not have troubled you to have with- 
drawn; for it was proper to make out the Allega- 
tions of the Bill, and that Coot wa, convicted 
but, we apprehend, they can carry it no further 
than what they have applied it to, Bur I per- 
ceive from hence, the Gentlemen of the other 
Side are encouraged to proceed to another Piece 
of Evidence, ſach they call it; they are goit g to 
call the Witnefles to prove what was ſworn at the 
Trial of C64, where Sir Foba Fenwick, nor no Per- 
fon on his behalf, was preſent, either to hear, or 
obſerve, or croſs examine, or offer any thing to 
their Credit, which poſſibly he might be furniſh- 
ed with, tho' Cook was not; I hope that will be 
no more allowed of as Evidence here, than in any 
other Place. 

Sir Barthdl, Shiver, We humbly oppoſe their 
callingof Witneſſes to give this Account of the E- 
vidence given at Cooks Trial. And we lubmit it 
to your Conſideration, Whether you will think it 
jult, that the Evidence that is given with reſpect 
to one Man only, ſhall conclude another Perſon 
that ſtands at the Bar in Defence of his Life, or 
that it ſhall he given againſt him. Every Man's 


Defence is ſeveral ; and we oppoſed the reading ct 
the Record before, and ſo do now the calling of 


any Witneſſes to this Purpoſe, for the fame 
Reaſon. | 

Mr. Serj. Lovel. We call theſe Witneſſes for no 
other Purpoſe, but to prove, that Goodman, what 
he did inform by that Paper, he did ſwear before 
a Jury. 

Mr, Speaker, Gentlemen, you muſt withdraw. 


[ Accordingly they withdrew.) 


Mr. Marley. I thank God I have that regard 
for the Laws of England, and to every Engliſhman's 
Life, that when I ſee any thing attempted againſt 
it, I mult give my Teſtimony againſt it: I did not 
believe they would have inſiſted on it, for there 
was a Gentleman that ſate near to you, who in the 
Cloſe of his Debate, Ithought, had ſatisfied every 
Body, that this was a Thing that 'ought not to 
be read z if they ſhould do it, it would be a Thing 
of dreadful Conſequence if you ſhould admit of 
every thing theſe Gentlemen, that come in for the 
Bill, offer, I know not where it will end. How 
will it appear that upon Go«dmas's Evidence the 
Jury found Cook guilty ? For they might find 
Cook guilty, and yet give no Credit to Goodman ; 
for he was contradicted materially, and there 
might be other Evidence upon which they might 
find him guilty, and yet lay aſide the Evidence 
given by Goodman ; but whether one Way or the 
other, we can't tell, They tell us, We are not 
to be guided by the Rules of WVeſtminſter-Hall ; 
but weare to be governed by the Rules of Juſtice; 
_ = 2 not at this Time to ſeek a Way to the 

ing's Yavour, by voting againſt a Criminal for 
High-Treaſon, / SOM OR 
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Mr. Sloane. There is no manner of doubt of it, 
That that Gentleman is in the right, who tells 
you, It this Indictment and Conviction of Peter 
Cook Rood ſingly, as to Sir Fobn Fenwick, tis no 
Evidence; and if they will produce Goodman now, 
it ſhall be no Evidence againſt them; but take 
the Caſe as it is, here is a Witneſs, who hath gi- 
ven me Satisfaction, that *tis one of Sir Jobn Fen- 
wick's Friends or Agents (which is the ſame 
Thing as if done by himſelf ) by whoſe Means 
this Witneſs is withdrawn: Now the Queſtion is, 
What could this Witneſs ſay, when he was here? 
What did he ſay ? *Tis not Concluſive, but *tis 
Material for you to hear what he did ſay, when 
he was upon his Oath. 

Sir Chriſtopher Muſzrave. The Gentleman of the 
Long Robe that ſpake laſt, was pleaſed to tell 
you, It is very reaſonable that you ſhould hear 
thoſe Perſons, as to what Goodman ſwore at Cook's 
Trial; I confeſs, I think this is harder than all 
the reſt, becauſe what you have hitherto admit- 
ted was in Writing; one was an Examination 
before a Jultice of Peace, the other a Record; but 
for any Man to ſay, he can exactly repeat what 
any Man ſwore at the Trial, to me is wonderful: 
Why, in his Evidence, the leaſt Miſtake of a 
Word alters the Nature of the Thing, and there- 
fore this would be a bold Undertaking for any 
Man; for it he wavers in the leaſt Circumſtance, 
tis not true that he ſwore ſo: Then this Gentle- 
man was no ways concern'd in that Trial; and 
to what Purpoſe is it read, if not to the Prejudice 
of Sir John Fenzick ? I do not know but by the 
ſame Rule, you may hear Evidence of what any 
Man hath ſworn upon all the Trials this three 
quarters of a Year, 

Mr. Sloane. I have been called upon to know 
in what Caſes Teſtimony hath been given, that 
Witneſſes have ſworn ſo and ſo at a former Trial. 
*Tis every Day's Practice between Party and Par- 
ty, that where a Witneſs doth die, between the 
ſame Parties (I will ſtate the Caſe fairly) 'tis gi- 
ven in Evidence, that ſuch a Witneſs, at ſuch a 
Trial, did twear fo and ſo; ſometimes they take 
it in Short-Hand, and then they can tell the 
Words of it; otherwiſe they repeat it upon their 
Memories; but I will not ſtrain it: But I put it 
with a further Reaſon upon it ; for we do not de- 
fire to hear it as concluſive Evidence upon the 
Prifoner, but only in this Senſe ; here is a Wit- 
neſs ſuppoſed to becarry'd away by the Priſoner's 
Means; and therefore, is it not neceſſary to hear 
what he ſaid belore he was deluded and carried 
away ? Not that after it is heard, it is any con- 
cluſive Evidence; but it is reaſonable we would 
come at the Truth, omnibus viis & modis, qui- 
bus melius ſciri poterit. . 

Sir Thomas Li!tleton. A Gentleman ſays, to what 
Purpoſe ſhould it be read, if it be not to the Preju- 
dice of Sir John Fenwick? On the other Side, we 
may lay, *cis for his Benefit; that is only ſuppo- 
ling one Way or another: I will hear any Body to 


his Benefit, and any Body to his Prejudice. Says a 


worthy Gentleman, it is not donein criminal Ca- 
les: Why, in this Caſe you have heard the Grand 


1 Jury, what he ſwore before them already; and 


what Objection is there more againſt hearing what 
he ſwore 1n another Caſe, than againſt hearing what 
he ſwore upon the Indictment? The main Induce- 
ment for you to hear it, is becauſe he is gone 
away, and cannot be heard viva voce, and with 
Suſpicion that it was by Contrivance of the Party, 
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Mr. Grey. I would ſpeak but one Word as to 
what the Gentleman that ſpake laſt but one, ſaid, 
and that is, as to the Courts below, That one 
Man is allow'd very often to give in Evidence 
what another ſwore; it hath been ſo, and 'tis at 
the Peril of any Perſon that ſwears that he ſwear 
Truth; for he may be proſecuted, if he does not 
ſwear Truth; but I would aſk him, what Reme- 
dy there is here, if he do not ſay the Truth? We 
have no Remedy againft him, if he takes away 
this Man's Life by what he ſays here. 

Mr. Smith. Truly, Sir, it I muſt give my Opi- 
nion, I do think *tis very reaſonable that Bills of 
Attainder ſhould be only upon extraordinary Oc- 
caſions ; I think that, take it at beſt, if there was 
not a Place where the Witneſſes are to be ſworn, 
and more particularly examined, I know not whe- 
ther l ſhould give my Conſent for the paſſing of 
this Bill through your Houſe z for the Witneſſes 
againſt the Priſoner are not ſworn, nor the Wit- 
neſſes brought againſt them; ſo that we can only 
give our Opinion upon the Probability of the Mat- 
ter; for what that Gentleman ſays, weighs with 
me, That 'tis a difficult Thing for any Man to 
charge himſelf with what was ſworn at a former 
Trial; for the Miſtake of a Word may alter the 
Senſe very much. We are told by a worthy 
Gentleman, That there was two or three Witneſ- 
ſes that did give ſuch Evidence againſt the Teſti- 
mony of Goodman, that*tis a Wonder almoſt how 
Cook could be found guilty : It 1s our Misfortune 
that Goodman is not here; it would have been worth 
our while to have heard what Goodman could have 
ſaid in his own Defence; but fince there are ſuch 
Witneſſes like to be offer'd againſt Goodman's Te- 
ſtimony, Is it not reaſonable that we ſhould hear 
what Goodman ſaid for himſelf ? 

Mr. Hoo. Sir, I always thought it very reaſon- 
able that you ſhould hear any Evidence that might 
tend to your Information; but I think *tis plain, 
that nothing can tend to your Information that is 
alledged by any Perſon that is not to be believed ; 
that is to ſay, is not to be believ d from the Na- 
ture of the Evidence, though from the moſt cre- 
dible Perſon inthe World. I know not whether 
theſe Witneſſes are to be brought or no; but I have 
heard that Ct, after he was condemned to die, 
without any Apprcehenſion of his being ſaved, did, 
upon the Sacrament, declare, That Goodman was 
not upon the Place at that Time he ſwore himſelf 
to be there. I have heard ſince, that the ſame 
Divine that gave him the Sacrament, Dr. Vate, 
when he had confeſſed it, after he had made ſuch 
a Declaration, had futh an Abhorence of it, that 
he would go to him no more; but cannot think 
we can have Information from theſe Perſons, that 
I ſuppoſedid not think of giving Evidence in this 
Trial, and therefore did not take Notice ſo par- 
ticularly of what he ſaid; and if fo, tis loſing 
your Time to hear it. 

Mr. Speaker. Gentlemen, the Queſtion is this, 
That the Council againſt Sir Jobn Fenwick be al- 
lowed to examine Witneſſes, as to what Goodman 
ſwore at the Trial of Peter Cook. 

Sir Godfrey Copley. I muſt confeſs it would weigh 
with me, if it had been made appear, that Sir Fobn 
Fenwick had taken oft any Evidence, and I ſhould 
be ready to apply it as well as I could z but I muſt 
needs take Notice of what was ſaid in this Debate, 
That we had done as much as this comes to al- 
ready; this makes me a little more apprehenſive, 
and to take Care what we do now, ſince what — 
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Houſe does, hath ſo quick an Operation. We Mr. Collins. I can't remember any Thing fur - 

are citing Precedents of this very Day already, ther than what I have told you. TAS 

and make one Thing a Hand to draw on another; Mr. Serjeant Could. If you pleaſe that Mr. 
and ſo they may eaſily be made uſe of in after Cooper may be aſked to this?: 
Parliaments. 21 Mr. Speaker. Was you of the Petit- Jury that 

Sir Henry-Dutton Colt. I believe no one Gentle- convicted Mr. Cort? 9 


- - « 8 


* „ : 


C 
* 
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man doubts, that Cook was convicted upon the Evi- Mr. Cooper. Yes. Os 

dence of Goodman ; if they do, I would know the Mr. Speaker. Can you give the Houſe an Ac- 
Reaſon of it; for upon the laſt Act, there are to count what Evidence Goodman gave to you for 
be two Evidences to the ſame Treaſon : There Conviction of Ct, and what he ſaid in that Evi- 
were but two poſitive Witneſſes againft him for dence ? | ; 

Treaſon, and they were Porter and Goodman: 1 Mr. Cooper. Mr. Goodman did declare upon his 
think, therefore, he was convicted upon the Evi- Fvidence, That he was at the Old King's: Head in 
dence of Goodman; what then needs any Perſon Leadenball-treet, where he did meet with divers 
to remember any Particulars that paſſed at the Perſons that were in Conſultation z he named 8 
Trial, if they remember in the whole, that he Charnock, Sir Jobn Fenwick, Sir Fobn Friend, and „ 
was convicted by the Evidence of Porter and divers others. 


— — — 


Goodman ? Mr. Speaker. What was the Conſultation ? 1 
Mr. Speaker. As many as are of Opinion, that Mr. Coper. It was about ſending Charnoc over 2 
the Counſel againſt Sir Fobn Fenwick be allowed to into France, 77 
examine Witneſſes, as to what Goodman ſwore at Mr. Speaker. To what Purpoſe ? 7 
the Trial of Cook, ſay, Aye. Mr. Cooper. To bring over Forces, or encourage N 
the Bringing over of Forces: That was the Pur- 3 
. Ayes 180. Noes 102, © port of his Meſſage. * 
Mir. Speaker, Will you produce any other E vi- 
[Afterwards the Queſtion of Adjournment was put, dence to this Point ? 5 
and it paſſed in the Negative; and ſeveral Gen- Mr. Serjeant God. We deſire this Gentleman ' 


tlemen that were againſt the Bill, to about Forty, may be aſked to the ſame Purpoſe, : 
went away together in a Body; ſome of them Mr. Speaker. Was you one of the Pettt- Jury. 
baving declared, that their Health would not Another Witneſs. There was Captain Porter, and 
give them leave to ſtay there longer.] Mr. Goodman, that were the two Evidences z and 
Goodman did fay, That he had been at the Old 
And Sir John Fenwick, and the Counſel, were King's. Head in Leadenballiſtreet, one Coxe's, and 
| brought in again. Sir Jobn Fenwick was there, and ſeveral other 
Gentlemen, conſulting of an Affair to ſend over 
Mr. Speaker. Mr. Serjeant Gould, the Houſe do into France for ſome Forces to be brought over 
allow you to examine Witneſſes as to what Good- into England ; and that Charnock was the Perſon, 
man {wore at the Trial of Cook ; pray go on with and they all agreed he ſhould go over. 
your Evidence. Mr. Speaker. But did he give you an Account 
Mr. Serjeant Lovel, We call Mr. Collins, of what Cook and the others did agree to, upon 
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Sir. which you found Mr. Ce guilty ? 
The ſame. We did apprehend that C, did con- 
IVho was brought to the Bar. ſent that Chernock ſhould go over to France, and 

acquaint King 7ames, That there had been a Meet- | 

Mr. Speaker. Was he a Jury-Man ? ing of ſeveral Gentlemen, and that they had made 

Mr. Serjeant Lovel. He was one of the Petir- ſeveral Offers of Soldiers and People that were to 1 

Jury, Sir. be raiſed here, and to acquaint King James with 7 
Mr. Speaker. Mr. Collins, can you give the it; and he declared, That Sir Jobn Fenwick was = 
Houſe an Account of what was ſworn by Cand. there at the ſame Time, — ]. 
man upon the Trial of Cook ? Mr. Speaker. Pray, can you give this Houſe an S 
Mr. Collins. To the beſt of my Memory, I will Account of what Exception was taken to Good- s 
give the beſt AccountI can. Goodman did depoſe, man's Credit, and how it was anſwered ? = 
That he came to the King's Head in Leadenball. The ſame. There was Exception taken, That he = | 
ſtreet, and enquired for Captain Porter, according was guilty of a great many Crimes, and that he = | 
as the Captain had order'd him; and the Captain had his Pardon; and the Fines were levy*d upon = 
came down and carry'd him up into the Room him; but it was ſaid then, that he had paid his 1 
where the Gentlemen were. There was Sir Joby Fine, and that he was a very good Evidence in 8 | 
Friend, Sir William Parkyns, Mr. Charnock, Mr. the Caſe. * « 
Cook, and Sir Jobn Fenwick ;, there was two others, Mr. Speaker. Mr. Serjeant Gould, have you any * . 

if you pleaſe to have me name them. other Evidence to produce ? F 
Members, Yes, yes. Mr. Serjeant Lovel. If you pleaſe, Mr. Speaker, ( 
Mr. Collins. My Lord Ayl;Þury and my Lord here is Mr. Tanner, the Clerk of the Arraignments, 3 
Montgomery : This was what he depoſed. that beſt knows the Nature of theſe Things z that 8 
Mr. Speaker. Go on, Sir; you have named as to theſe Objections that were made, it appear- 1 
thoſe that were at the Meeting. ed to the Court to be a Contrivance, for he was MF |! 
Mr. Serjeant Lovel. Did he give you an Ac- never bailed, but diſcharged without any more to C 
count of what was agreed on at that Meet- do. If you pleaſe that he may be aſked, Wha: e 
ing? Objections were made to Goodman's Reputation, d 


Mr. Cullins. I think it was about ſending Char- and what Anſwer was made to it? 


a 

aock to France. Mr. Speaker, I did aſk the Juryman that; and C| 

Mr. Speaker. Sir, you ſhould repeat all the Par- I ſuppoſe you need not . this Point, unlels b 

ticulars, what Charnock was to do, | - the Credit of Goodman comes in queſtion here, al 
a Mr. 
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Mr. 


again Sir Jabn Fenwick, which we are humbly to 


er ti your Conſideration, and I think tis very 
ml and *tis ſome of the Evidence which I 
did open in ſtaring of the Caſe, wherein Sir John 
Fenwitk hath, in a manner, given a Verdict againſt 
himſelf z for while Sir Fobn Fenwick was working 
of his Eſcape to go beyond Sea, at that very Time 
there was a Letter written by him, directed to his 
Lady, and delivered into the Hands of one Mr. 
Fruler, who was to cauſe it to be delivered to 
his Lady, by one Webber, who was taken up when 
Sir Jobn Fenwick was. This Letter imports, That 
Sir Jobn Fenwick look*d upon himſelf, as having no 
Defence, but depended only upon a Contrivance 
with the Jury z they were to work with ſome 
Perſons of the Jury, who were to ſtand it out, and 
to ſtarve the reit z and fo by-that Means to fave 
him. Our Evidence of this will be, that it fell 
out that Webber (we have him not here now, but 
have endeavour'd it as much as was poſſible, but 
he is gone too out of the Way) that he was taken 
at the ſame Time that Sir John Fenwick was; but 
by reaſon of the protracting of Sir Jobu's Trial, 
he comes, and is delivered, there being no Charge 
againſt him; and he is ſince his Deliverance, up- 
on his Habeas Corpus, gone out of the Way ; but 
we ſhall, in the Method of our Evidence, pro- 
duce you Mr. Fxoler, the Perſon to whom this 
Letter was handed, who will give you an Ac- 
count of this Letter ; and then will produce this 
Letter: To which End, we mult humbly beg the 
Favour of a worthy Member of this Houſe, 
Mr. Vernon, who hath this Letter, that it may be 
produced, and ſhewed to Mr. Fowler. 

Mr. Vernon. Sir, J receiv*d your Order to bring 
the Letter that Sir John Fenwick wrote, while in 
Cuſtody at Rumney, which was ſent up to me by 
Mr. Maſcall, who had it of Mr. Fowler; and, if 
you pleaſe, I am ready to deliver it. 

Mr. Speaker, Who ſent it to you? 

Mr. Vernon. One Mr. Maſcall, a Juſtice of Peace 
of Rumney. | 

Sir Thomas Powys. I hope now we ſhall make an 
Objection to this Letter with good Authority, 
Surely for them to produce a Letter, as Sir Jobn 
t:nwick's, is not to be allow'd as Evidence, unleſs 
it was prov*d that he wrote it, becauſe that ſort 
of Evidence was particularly taken Notice of by 
Parliament: And Judgment given upon that ſort 
of Evidence, by Compariſon .of Hands, in the 
Caſe of Mr. Sidney, and the Act of Reverſal of 
his Attainder, does allow it to be illegal Evidence, 
This is ſuch an Authority as, I. hope, will bear 
no Diſpute : And the Courts of Weſtminſter-Hall 
have ſince thought it ſo; they did fo in the Caſe 
of Croſby, who was tried the other Day in Me- 


1 minſter-Hall, 


Sir Barth. Shower. In this Objection we have the 
Opinion of inferior Courts, and the Parliament 


too; for the particular Evidence Mr. Sidney was 


convicted upon, was upon a Paper which was 


tound,and proved by ſome who pretended to know 
his Hand; and I am ſure that is more than they 


can pretend to, and more than they have yet open- . 


ed. We do therefore humbly oppoſe this Evi- 
dence, it being in the Caſe of the Life of a Man 
and the King, Lords and Commons, having de- 
clared, That this ſort of Evidence ought not to 


be allowed: And therefore, I hope, you will not 


allow it in this Caſe, And in Cres Caſe, upon 


not allowed, and Cro 


* 
* 
1 ** 
* * * 
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reading the Act of Parliament, this Evidence was 
was acquitted; 

Sir Thomas Powys. I have a Copy of the Bill for 
reverſing the Attainder in my Hand; and it ſays, 
The vat. a Paper found in the Cloſer of 
Mr. Sidney, which was not proved by any Wit- 
neſs to be his Hand- writing, Fc. And, we hope, 


if in the Judgment of the Parliament that was not 
thought reaſonable Evidence to Attaint him, this 


will not be thought reaſonable in Parliament to 
Attaint this Gentleman. | 

Mr. Serj. Gould. As this Caſe is, we hope this 
may be a concurring Evidence: It will be plain, 
upon the Evidence we ſhall give, that J/ebber was 
with Sir Jobn, and taken with him; and at that 
Time this Letter was handed by him over to 
Fowler, to be carried to my Lady. Now, Sir, 
we humbly offer it to your Conſideration, How 
far it is available, and what Operation it will 
have? Whether, in a Caſe of this Nature, theſe 
two being taken together, and J/ebber delivers this 
Letter to Fowler to deliver it to Sir John Fenwick's 
Lady, and the Import of the Letter concerns Sir 
Fobn Fenwick for his Acquittal z you will not ſuf- 
fer it to be read? *Tis not to charge him with a 
Treaſon, for that is the Caſe of Algernoon Sidney v 
"Tis not to prove a Crime upon him; but we 
wilt prove that Sir Jobn Fenwick handed this Let- 
ter over, that it might come to his Lady; by 
which he deſired his Lady ſo far to work the Mat- 
ter, that ſome Jury- man might be found to ſtarve 
the reſt, and ſtand out for him: If we could pro- 
duce Webber, we would; *tis plain, Webber cor- 
reſponded with Sir Jabn, and was with him. 

Mr. Serj. Lovel. I humbly beg one Word in this 
Matter: The Counſel on the other Side do very 
well know, the conſtant Practice is, That in the 
Cafe of a Deed or Will, let the Value of the 
Eſtate be what it will, if the Witneſſes cannot be 
produced, or are gone beyond Sea, they always 
admit Evidence by Compariſon of Hands. But 
tor the Caſe of Algernoon Sidney, there isno Doubt 
but his Attainder ought to be reverſed, becauſe 
that Attainder was upon no other Evidence ; for 
there was no other Proof, but a Paper, that he 
himſelf did ſay, was only for the Exerciſing of 
his own Ingenuity and Parts; and it was ſaid to 
be written for no other Purpoſe, and proved only 
by the Compariſon of Hands: Had there been 
any other Witneſs to corroborate, it had alter'd 
the Caſe. But in our Caſe, we do produce the 
Letter, not for the convicting of the Priſoner at 
the Bar; but we are humbly to lay before you all 
the Matter of Fact. It will be worthy of your 
Conſideration, what you will think fit to take, and 
what to reject z that is a Matter for your own Judg- 
ment. We produce this Letter for this Purpoſe, 
to ſhew you, that after Sir John Fenwick was 
taken, he apprehended his Caſe to be ſo deſpe- 
rate, that he uſed theſe indirect Means. 

Mr. Speaker. What mean you by that? This 
Letter came from Mr. Fowler. | 

Mr. Serj. Lovel. Here is Mr. Fowler that re- 
ceiv'd it from Mebber, when Sir Jobn Fenwick 
was by, in the Preſence of Sir Fobn Fenwick. 

Mr, Speaker. Shew Mr. Fowler the Letter, 


Accordingly the Clerk went down to the Bar, and 
ſhew'd My. Fowler the Letter. 


Mr. Speaker. Do you know that Paper ? 
Mr, Fowler. Yes, Sir. 1 
1 « 
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Mr. Speaker. Where have you ſeen it before? 
Mr. Fowler. I had it from one Webber, that 


was at Rumney, about the Third of June, as I. 


remember. ; 

Mr. Speaker. Was that the Time that Sir Jobn 
Fenwick was ſeiz d? 

Mr. Fowler. He was then at Rumney. Mr. 
Webber, I was told, had ſome Acquaintance with 
me, and deſired to ſpeak with me. I went to 
him; and he was riſing z and when up, ſays he, 
Mr. Fowler, I would deſire you to put a Letter 
into the Poſt; ſays he, There is no Hurt in it; 
it is directed to Mrs. Frances Farrer, at the Coun- 
teſs of Carliſle's in Sobo-Square , and when I had 
deliver'd it, he deſired me to come to him again. 

Mr. Speaker. Did you come to him again ? 


Mr. Fowler. Mr. Maſcall of Kumney ſent for 


me to his Houſe, and told me, That he had heard 
that I had received ſome Letter from Mr. Webber; 
and when he had open'd it, and ſaw what it was, 
he thought fit to ſend it up to the Secretary of 
State; and I made my Mark upon it, that I 
might know it again, 

Mr. Speaker. Have you made your Mark up- 
on it? 

Mr. Fowler. Yes, Sir. 

Mr. Serj. Lovel. I deſire he may be aſked, Whe- 


ther Sir Jobn Fenwick was not in the ſame Room 
when Webber delivered it ? 

Mr. Fowler. Les: But I queſtion whether he 
ſaw Mr. Webber give it; for he deliver'd it pri- 
vately, as I thought. 

Mr. Speaker. Was Sir Jobn in the Room then? 

Mr. Fowler. Yes, Sir, 3 

Mr. Speaker. Can you ſay any thing more of 
Sir Jobn Fenwick's Knowledge of that Paper? 

Mr. Fowler. No, I know no more. 

Mr. Serj. Gould. If you pleaſe then, Mr. Speak- 
er, becauſe perhaps there may be ſome Objecti- 
ons, that we ſhould give an Account of Webber, 
we will call a Witnels, that we have done our ut- 
moſt to find him out. 

Members. No, no. 

Sir Thomas Powys. That which I was going to 
offer is, That this Proof is ſhort; if that which in 
the Act of Reverſal of the Attainder of Mr. Sidney, 
is admitted to be no Proof againſt him; for the 
Act recites that Letter was found in his Cloſet, and 
proved by Compariſon of Hands, and yet for all 
that, this ſort of Evidence is condemn'd by this 
Act of Reverſal, as illegal Evidence. This Caſe 
before you comes ſhort of that; for here is no 
Proof by Compariſon of Hands, nor that it was 
in the Poſſeſſion of Sir Fobn Fenwick : But only 


that a Perſon in the Room, without the Privity 
of Sir Jobn Fenwick, delivered it to another; and 
the Witneſs ſays, he did it in a private Manner. 

Sir Bartholomew Shower, With Submiſſion, this 
Letter could not be read in any Place whatſoever 
againſt Sir Jobn Fenwick, in a Civil Cauſe; for 
even in that Caſe, they muſt prove it to be his 
Hand-writing by Compariſon of Hands. 

Mr. Serjeant Gould. I think not to infiſt upon 
it“: But that we ſhall deſire is this; we have 
now done with our Evidence, only we ſhall deſire 
the worthy Member, Mr. Vernon, to give an Ac- 
count what was the Reaſon why Sir Jobn hath not 
been tried; for indeed, he hath very much trifled 
with the Government, pretending ſtill to make a 
free and ingenuous Confeſſion. 

Sir Thomas Powys. I am of Counſel for this 
Gentleman at the Bar; for his Life, for his For. 
tune, for All that he hath in the World. *Tis not 
only this Gentleman's Caſe, but 'tis a Caſe that 
may be of great Conſequence in all future Times. 
I have, as twas my Duty, attended for at leaſt 
theſe twelve Hours, either in opening the Matter, 
or by producing ſuch Evidence as, we hoped, we 
did fairly object to. Sir, there are ſeveral Things 


offer'd on their Parts, which I confeſs we little ex- 


pected, and which will require ſomething to be 
ſaid to; and I have a great deal to offer on the 
Behalf of Sir Jobn Fenwick, both as to this Me- 
thod that is taken, and what is alledged in the 


Bill, and what is contained in the Indictment, upon 


which the Bill is founded, wherein I deſire to be 
heard; and fince you have been pleaſed to allow 
us to be Counſel for him, I am ſure we ſhall have 
a fair and favourable Hearing, We have a great 
deal to offer to you, both as to the Matter of the 


Indictment, and the Manner of it: And I hope 


to ſhew you, That the Indictment, as it is laid, 
does not contain a ſufficient Charge of Treaſon. 
We have likewiſe a great deal to ſay, as to the 
Evidence they have offer'd, at leaſt what they call 
ſo: But I muſt make it my Requeſt, That we 
may have Liberty 'till to Morrow Morning to 
make our Obſervations, and anſwer what hath been 
ſaid by the Counſel on the other Side. I am not 
in a very good Condition by this long Attendance, 
and by attending my Duty in the Courts in Mit- 
minſter- hall; and I am afraid I am not now in a 
Condition to do my Duty, as may be expected 
from me. I muſt own it, I am not prepared as I 
ought to bez and I hope when there is ſo great a 
Stake, you will allow us *till to Morrow Morning. 

Sir Bartholomew Shower, I beg your Favour in 
the ſame Manner, and to the ſame Effect as Sir 


* This Letter awas wrote with a Black-Lead Pencil, and was as follows : 


40 HAT I fear'd is at laſt happen'd ; had I gone alone I had done it; but the other was bett av'd from London, It is 
T God's Will, ſo we must fubmit I know nothing can ſave my Life, but my Lord Carli/te's going over to him 
« [meaning King William] back'd by the reit of the Family of the Hmwards, to beg it, and offering, that I wil! be 


OS 


Abroad all his Time, where I cannot hurt him; and that I will never draw Sword againſt him. | muit leave i 
« whatelſe to ſay. All Friends muſt be made. My Lord Devayfhire may perhaps, by — Lady ; my Lord Gadolphim and * 
Lord Pembroke, by my Lady Montgomery ; Mr. Nelſon by the Biſhop of Canterbury. My Lord Arran might engage his Bro- 


s ther Se/kirk to uſe his Intereſt with Keppel. I believe, if m 


y Lord Ca, lille would go, it were belt before wy Trial, or elſe 


they will cut me ſhort for want of Time; if he can prevail with him for a Pardon, he will prune it as well before my Trial 


« as after, at leaſt he may prevail for a Reprieve, till ſome can come over to him. NM y Lor 


allo will have au Opportunity to 


engage Bentinck [the Earl of Portland] and get my Lord E/:x to Join with him. I cannot think what elſe to 1av ; but the 


great Care muſt be the Jury, if two or three could be got that would farwe the reft ; that or nothi (: . Money 
f know, would do it; but alas! that is not to be had, nor ſhall I get enough for Counſel 1 1 „ 
« being ſhut up with me; I know it will kill you, and beſides, 1 have no ſuch Friend as you to mf N 


e Care of my Buſineſs: 


Though it would be the Comfort of my Life, the little Time it laſts, to have you with me : And T have t is only 
no left, that my Death will make you eaſy. My deareſt Life, grieve not ho but reſign me to A gs 


« hear, as ſoon as they _—_ me to Town, where they put me, and then I would have a Servant, or ſomebody with me. 
y 


« I am interrupted, ſo can 


be put off till the King comes back, there waul: 


e 


no more now. Engage Sir Joh Lonurber, the new Lord, who has more Intereſt than any 


« body. Let my Lord Scar/dale engage Jermaine to engage Overkirk for me. Speal: * ; 
ould 7 Park la more Opportunity to folicit hin. e n ' If my Tea 
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Thomas Powys hath done. It is to be acknow- 
ledg?d there are ſeveral Things offered in Evi - 
dence, which is new to us Lawyers. We do not de- 
fire to trifle: We do not deſire it on behalf of the 
Priſoner by way of Delay, but on behalf of the 
Length ot the Procecdings, that you will give us 
a fair Hearing, as you have allowed it to the 
King's Serjeants z and that we may make that 
Defence that is incumbent upon us in diſcharge of 
our Duty to the Priſoner, ; 

Mr. Speaker. Gentlemen, you muſt withdraw. 


And being withdrawn, 


Mr. Smith. I would not give an Opportunity to 
any Man to practiſe with Witneſſes, to hinder the 
Truth of the Matter from appearing, after they 
have heard the Evidence for the Bull. I would 
know what Liſt of theſe Witneſſes Sir Ihn Fenwick 
hath given in? | 

Mr. Speaker. You did make an Order, That 
Sir Jobn Fenwick ſhould deliver ina Lift of his Wit- 
nelles ; but I believe he did not fend in a Liſt to 
any Body upon that Account, for I have made no 
Order tor any. 

Lord Coningſby. I am convinc'd that you are 
obliged to lit ſo long as to hear the Witneſſes on 
both Sides z and therefore my Motion is, to call 
in the Counſel, and aſk them, if they have any 
Evidence to produce; but I do not defire the 
Counſel ſhould go on to make their Obſervations 
to Night. 

Sir Walter Young. I think you are rightly moved 
by that noble Lord that ſpoke laſt, I think if 
Sir Jobn Fenwick hath any Evidence to produce, 
he ought to produce it now; and that you ought 
not to give him Time till to morrow Morning to 
produce that. 

Mr. Speaker, Is it your Pleaſure that Sir 7h 
Fenwick and the Counſel be called in, and told, 
That the Houſe do expect, if they have any Wit- 


neſſes, that they do examine them to Night; but 


as to their Obſervations, the Houſe will give them 
Time till ro morrow Morning? 


Which was generally conſented to, and they were 
brought iu again. 


Mr. Speater. Sir Thomas Powys, the Houſe have 
conſider d of what you ſaid, when you went out, 
and they are inclin'd to allow you Time for ma- 
king your Obſervations z but they have command- 
ed me to aſk you, Whether you have any W it- 
neſſes to produce? And to let you know, That if 
you have any Witneſſes to produce, they expect 
you would produce and examine them to Night, 

Sir Thomas Puwys. Sir, I would acquaint you 
with all the Openneſs that becomes me on this Oc- 
caſion. I muſt conteſs we have not any Witneſ- 
ſes that we propoſe to call; but when we come to 
Ipeak to the Matter, we hope to give you ſome 
Satisfaction as to that z but at preſent we have 


no Evidence io produce, unleſs it be a Copy of a 
Record. 


Mr. Speaker, Sir, if you pleaſe to withdraw, 


4 you {hall know che Senſe of the Houle. 


Accordingly they witharew. 


Mr. Chancellor of the Exchequer. I ſuppoſe, 
ſince the Gentlemen have no living Witneſles to 
** to Night, you will not think fit to receive 

Vor. V. 
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them at any other Time, for *tis giving them too 
much Advantage; and the whole Meaning of the 
Chicanry of the Counſel, is only to get Time to 
reply, Mr. Dighton having heard the Evidence. 
And now I have mentioned him, give me leave 
to tell you, That I think you can't riſe without 
taking ſome Notice of him. I think there is as 
plain a Subornation prov'd in Digbton, as can be, 
by one Roe; and when you have heard ſuch a Cha- 
racter of a Man, and there is no other Evidence 
that he can ſolicit, I think you ought to take care 
that he be forth-coming ; and that he ſhould be 
taken into Cuſtody, I think you may give the 
Counſel further Time, as to the Record ; that 
can't well be falſified, tho' I believe, in a Matter 
of this moment, where the Governiment is con- 
cern'd, there never was ſuch a Proceeding by the 
Counſel, as this has been, to entertain us fix or 
eight Hours together, by Delays. 

Mr. Smith, I ſuppoſe before you hear any Thing 
as to Dighton, you will do ſomething as to the put- 
ting this Cauſe off to another Day; I humbly 
pon that you will go on this again on Wed- 
neſday. 
Sir H. Hobart. When *tis proper to go u 
Ways and Means, I ſhall come into it: But while 
this is upon your Hands, I believe you will never 
get heartily into other Buſineſs : And therefore I 
humbly move you, that you will go upon this to 
morrow Morning. 


Thereupon the Houſe came to theſe Reſolutions, 


Reſolved, That this Houſe will proceed further in 


relation to this Buſineſs of Sir John Fenwick to mor- 
row at Twelve a-clock. 


Ordered, That Sir John Fenwick be remanded to 
Newgate. 
Ordered, That the Bill be read a ſecond Time to 


morrow Morning. 


Mr. Ruſſel. I am unwilling to trouble Gentle- 
men at this Time of Night; But I would know, 
Whether, when Sir Jobn Fenwick is called in, you 
will aſk him any Queſtions upon that Paper? 

Members. No, no. 


The Counſel were called in, and withdrawn again. 


Reſolved, That this Houſe being informed that the 
Counſel for Sir John Fenwick have no living Wit- 
neſſes to produce, except to prove a Record, that this 
Houſe will not hear any Witneſſes, except to prove the 

ſaid Record. | 

Ordered, That Mr. Dighton do attend to morroto 
Morning. 

Adjourned till to morrow Morning at Twelve a-clock. 
Memorandum, I was half an Hour after Ten, 
at the Time of Adjournment.] 


Martis 17 die Novembris, 1696. 
Sir John Fenwick: and the Counſel on both Sides 


were called in. 


Mr. Speaker. Sir Thomas Powys, you that are 
of Counſel for Sir Fobn Fenwick, the Houſe agreed 
laſt Night, to give you Time till to Day to make 
your Defence, your Obſervations upon the Evi- 
dence that hath been given. 

Sir Thomas Powys. Mr. Speaker, I am of Counſel 
for Sir Jobn Fenwick, hs now ſtands before you 
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upon the greateſt Concern he can have in this 
World ; and as you have been pleaſed to aſſign us 
to be of Counſel for him, and I muſt own have 
very favourably heard us hitherto, ſo I ſhall think 
my ſelf very unfortunate, if I ſhould ler fall any 
Expreſſion in his Defence, that ſhould ſeem inde- 
cent, and give Offence to this Houſe ; for I am 
ſure I have no Intention to do it, but on the 
contrary, to behave my ſelf with all the Deference 
that is poſſible, in a Caſe of this Nature. 

The Thing I ſhall inſiſt upon, will be upon three 
Heads. 


Firſt, The Manner of Proceeding, and Method 
that hath been taken in this Proſecution. 

Secondly, I ſhall take notice of thoſe Things that 
are alledged againſt him in the Bill, upon which 
he is to make his Defence. | 

In the Third Place, I ſhall beg your Favour, 
to obſerve what ſort of Proots they have of- 
fered on the other Side, and which they call E- 
vidence. 

As to the firſt Matter, I muſt intreat the Fa- 
vour of you to be thus underſtood z That when I 
ſay any Thing in relation to the Manner of Pro- 
ceeding, I do not ſpeak in Oppoſition tothe Pow- 
er of Parliaments ;- for I know very well, that our 
Lives and Eſtates, and all that we have, are ſub- 
ject to Acts of Parliament ; but I hope you will 
permit me to offer ſome Reaſons, which (I hope) 
may be of Weight, in Oppoſition to the exerciſing 
of that Power in the Way you are now going. 
No Body can ſay, but when an Act of Parliament 
is paſſed, though the Party concerned may think 
it was upon hard Terms; yet when it is become 
a Law, it is not to be oppoſed. I can't ſay but 
thoſe Perſons, who in the laſt Seſſions of Parlia- 
ment were impriſoned by an Act ex poſt facto, 
and ſubſequent to the Fact complained of; yet 
when it was paſſed into a Law, they were legally 
detained : But, I hope, I may ſo far take notice 
of their Caſe, as ſome kind of Reaſon againſt this, 
to the End that thoſe Laws may not grow famili- 
ar, that they may not eaſily be obtained; be- 
cauſe Precedents generally grow z and as that Law 
ex Jon, extended to Liberty, fo this extends 
to Life: One Precedent is apt to beget another; 
and therefore, ſure you will be hey how you 
give Precedents, eſpecially in Caſe of Life. 

The firſt Thing I obſerve, is obvious; that is, 
the Perſon who is to be ſentenced by this Bill, is 
forth-coming, in order to be tried in the ordina- 
ry Method of Juſtice. He is not only indicted, 
and actually under Proceſs ; but he hath pleaded, 
and he is ready, when his Majeſty, in the Courſe 
of Juſtice, ſhall call upon him, to undergo his Tri- 
al z and either there is ſufficient Evidence, legal 
Evidence againſt him, as the King's Serjeant in- 
ſiſted there was; and if there be ſo, then, under 
Favour, there is no Reaſon but he ſhould have the 
Benefit of an ordinary Trial, which is the Birth- 
right of all the King's Subjects: Or there is not 
ſufficient Evidence againſt him; and if there be 
not, it will be a good Reaſon againſt making a 
particular Law for taking away his Life : For, 
we think, nothing can be ſaid for this Law, but 
want of Evidence ; and that, to my Underſtand- 
ing, is a very odd Reaſon, 

Sir, I would not ſpend Time in taking no- 
tice, That the meaneſt Subject in the Kingdom 
is entitled, by being born in this Kingdom, to 
be tried by a Jury, where there are thoſe juſt 


82 163. Proceedings againſt Sir J. Fenwick, Bar. 8 Will. III. 


Advantages that can't be had in another Caſe : * 


There is a Liberty of challenging 35, without 
ſhewing any Reaſon, and as many more, as he 
can any way object to with Reaſon. The Wit. 
neſſes are upon Oath, and all the Proceedings are 
by certain known Rules and Methods, and not 
only by the Statute of Magna Charta, but by the 
Common Law of England, much more ancient 
than that Statute z and though the Proceedings 
therein are ſuch as a Criminal may ſometimes 
eſcape, yet the juſt Advantages are ſo much beyond 
any Thing of that Nature, that I hope we ſhall 
never complain of that ancient Courſe of Proceed- 
ing by Jury: I am ſure it is the Honour of our 
Government, the Mark of our Freedom, and En- 
vy of our Neighbours; and I hope, that Me- 
thod of Trial ſhall never be laid aſide, though 
ſometimes it may not have the Effect that is de- 
fired by it. 

I would take notice to you, that in a Caſe of 
the greateſt Crime, and moſt Notoriety of Fact, 
yet the Perſons concerned in it were brought to 
their Trial, The Regicides, who did not fly, but 
were found upon the Reſtauration of K. Charles II. 
though their Treaſon had the worſt Effect, even 
in the Murder of the King; yet, notwithſtanding, 
though the Fact was ſo notorious, thoſe that were 
found upon the Place were admited to their Tri- 
als in the ordinary Courſe of Juſtice; although 
at the ſame time there was a Bill of Attainder a- 
gainſt ſome that fled, and ſome that were dead, 
and ſo could not be tried. 

I would, with your Favour, likewiſe obſerve, 
That the Parliaments of England have been ſo far 
from.depriving Perſons from their ordinary Tri- 


als, that whereas the Common Law of England 


ſays, that Perſons Out-law'd for Treaſon and Fe- 
lony, if taken, ſhall be put to Death without 
Trial; yet the Parliament, in the Reign of 
Edward VI. made a Law, providing, That Cri- 


- minals that returned within a Year, according 


to * Law, ſhould be admitted to their ordinary 
Trials. 

Sir, all along the Statutes run in favour of 
Trials; there are no leſs than two Acts of Par- 
liament in the Reign of Edward VI. in the firſt and 
fifth Vear of his Reign, that ſay, there ſhall not 
be leſs than two Witneſſes againſt any Perſon for 
Treaſon : And I hope I ſhall never ſee a Law 
made ſo much in Oppoſition to thoſe Acts, as that 
a Perſon ſhall be ſentenced to Death without ſo 
_ as one Witneſs, as I ſhall ſhew by and 

J. | 
Perhaps it might be thought exrraordinary, 
Thar in the ſame Parliament that paſſed a Bill for 
regulating Trials in Caſes of High-Treaſon, re- 
quiring two Witneſſes with great Strictneſs, and 
giving further Advantages to the Criminal than 
ever were before allowed, an Act ſKould paſs, 
to put a Perſon to Death, without any Trial at 
all. And let any one compare the Preamble of 
that Act with this Bill, 

Sir, I take it, with humble Submiſſion, that 
the preſent Caſe is not at all to be likened to moſt 
of thoſe Bills of Attainder that may be cited ; 
thoſe, when they come to be looked into, will be 
found either to have paſſed againſt ſuch Perſons as 
fled from Juſticez and therein they only purſued 
the Rules of the Common Law, which allowed 
them to be Our-lawed, and by Conſequence to be 
attainted : And the Parliament therefore, in at- 
tainting them, did but the ſame Thing; and there- 
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in, there was nothing done extraordinary, True 
it is, that where Perſons have been forth coming, 
there have been ſome few Bills of Attainder : But 
to ſay, they are never mentioned 


without heavy Cenſures, and a great Complaint 


inſt them. 
This Cauſe is not like the late Inſtance of the 


Bill of Attainder againſt the Duke of Monmouth ; 
for he was preſent in the Kingdom : yet he was 
in direct Oppoſition to any Method of Trial; 
he was in Defiance to all Courts of Juſtice : But 
here is a Perſon who ſubmits himſelf, and hath 
pleaded, and ſtands ready to be tried; and I 
hope, 1 may take Notice, to take off all Preju- 
dice that may be raiſed, That this Gentleman, 
though he was of the Parliament that paſſed that 
Bill, yet he was not in Town, till at leaſt a 
Month after the Bill was paſſed, 

I do agree, there are ſome Caſes where Perſons 
have been attainted without being admitted to be 
tried. In the Beginning of the Reign of Edward 
III. Roger Mortimer was attainted and executed, 


* withour being tried; but 28 Ed. III. it was rever- 


ſed, becauſe he was not brought to Judgment 
according to the Law of the Land, 1 Ed. III. The 
like in the Caſe of Edmund Earl of Arundel : But 
4 Ed. III. Richard his Son, petitioned in Parlia- 
ment, ſetting forth the Proceedings to be againſt 
the Great Charter, and inſiſting, that there ought 
to have been due Proceſs of Law, and he was 
then reſtored in Part; but 28 Ed. III. there was 
an Act of Reverſal, declaring, That it clearly 
appeared, that the ſaid Edmund was unduly put to 
Death; and that the Statute by which he was at- 
tainted, was void, erroneous, and null. There 


is an Inſtance in 32 H. VIII. Col. 4. Inft. fol. 37. of 


Tomas Cromeell Earl of Eſſex, who, though he 
was in Cu dy in the Tower, yet he was attainted 
without being tried: But the Words of my Lord 
Cote, are us follow, Arferat obiivio, fi poteſt, i 


= am utrumg; ſilentium tegat : For the more high 
and abſolute the Juriſdiction of the Court is, the 
more juſt and honourable ought it to be in its 


Proceedings, and to give Examples of Juſtice to 
inferior Courts. And lic adds further, to the 
End, as I apprehend, that the Reverſal of this 
Attaiader may be of no ill Uſe: I am, ſays he, 
confidently perſwaded, ſuch worthy and honour- 
able Members, ſhall from Time to Time be of 
both Houſes of Parliament, as never any At- 
tainder, when the Perſon is forth-coming, ſhall 
be had hereafter, without hearing of him; which 
I underſtand to be, without trying of him: And 
tis memorable, what my Lord Cote recites, That 
he who thus died, attempted the like againſt 
another, | | 
There is another Caſe, of Thomas Seymour, Ad- 
miral of England, who likewiſe was attainted by 
Act of Parliament; and as it appears, without 
Execution : You have an Account thereof in the 
ſecond Part of the Hiſtory of the Reformation, Fol. 
98, 99, 100, whither I will refer you, only to 
read the Sentence of the learned Author, there 
pronounced againſt him. That latter Caſe is, that 
of my Lord Strafford, which every Body knows, 
I ſhall, as the beſt Account of that Matter, crave 
leave to read the Words of the Parliament in the 
Act of the Reverſal. I will not trouble you with 
reciting the Whole, but only read the Beginning, 
and ſome Part thereof in another Place. Hhereas 
Thomas, late Ear! of Strafford, was impeached of 
ee unon Pretence of endeavouring to ſub. 
01. V. 
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vert the fundamental Laws, and called to a publick 
and ſolemn Arraignment and Trial, before the Peers 
in Parliament, where he made a particular Defence 
to every Article objected againſt him; inſomuch, that 
the Turbulent Party then ſeeing no Hopes to effett their 
unjuſt Deſigns, by an ordinary Way and Method of 
Proceedings, did at laſt reſolve to attempt the Deſtru- 
gion and Attainder of the Earl, by an Ad of Parlia- 
ment, to be therefore purpoſely made to condemn bin 
upon Accumulative Treaſon —— And then it goes 
on to ſhew, it was carry'd by the Tumult of the 
People, and then follows —— And to the End 
that Right be done to the Memory of the deceaſed Earl 
of Stratford aforeſaid: Be it further enacted, That 
all Records and Proceedings of Parliament relating to 
the ſaid Attainder, be wholly cancelled and taken off 
the File, or otherwiſe defaced and obliterated, to the 
Intent the ſame may not be viſible in after Ages, or 
brought into Example to the Prejudice of any Perſon 
whatſoever. So that the Parliament that enacted 
that Reverſal, did conſider thoſe Proceedings as 
very evil and unjuſt, and was not willing there 
ſhould be any Remains of ſuch an Example to 
future Ages. 

Sir, having made theſe Obſervations as to the 
Manner of Proceeding, I come now to that which 
is the ſubject Matter of the Bill at preſent before 
you, and which we take to be the Charge againſt 
Sir John Fenwick: I muſt crave leave to obſerve, 
that in all Courts of Juſtice, where any Perſon 
is accuſed, he is to make his Defence ſecundum 
allegata & prohata : *Tis not enough that a Mat- 
ter is proved, if it be not alledged'; nor that it 
is alledged, if it be not proved; but if it be both 
alledged and proved, then it is a full Charge, and 
requires an Anſwer. It is not only the Law of 
England, but I believe all Nations, and where- 
ever any Perſon is to make his Defence, eſpeci- 
ally in Capital Crimes; that to which he is to an- 
ſwer mult be alledged againſt him z from whence 
I ſhall obſerve what is alledged againſt Sir Jabn 
Fenwick ;, for, I hope, we are not concerned to 
defend him further than as to what at this Time 
he is charged with. This Bill of Attainder, as 
it is drawn, and now ſtands before you, doth not 
ſo much as alledge, or ſay, That Sir Fobn Fenwick 
is guilty of the Treaſon whereof he was indicted ; 
and that hath prevented us from producing Wit- 
neſſes to that, and ſeveral Matters which the 
King's Counſel have enter'd upon: For though 
you have permitted them to examine Witneſſes 
to ſeveral Things quite out of the Bill; yet, I 
hope, you are not come to any Reſolution, That 
theſe Matters ſhall be thought fatal to Sir Fob» 
Fenwick, that are not ſo much as alledged againſt 
him, We do not therefore think we are bound, 
or ought to follow them in thoſe Things that are 
totally out of the Bill ; and therefore his being 
guilty, is not now the Queſtion, becauſe tis not 
a Charge upon him. 

The firſt Thing that is alledged in the Bill is, 
That Sir John Fenwick was indicted at the Seſſions, 
for that which is laid in the Indictment to be 
Treaſon (which by and by I ſhall crave leave to 
be heard to) and, I think, no Body will fay this 
alone does require any Anſwer, further than to 
own the Fact or todeny it : And we do admit that 
he was ſo indicted. I need not labour much to 
clear him of the Conſequence of that alone; 
for very often innocent Perſons have been indict- 
ed and accuſed (for an Indictment is no more 


than an Accuſation ; ) and this Bill, as I have ob- 


M 2 ſerved, 


ſerved, doth not ſay he is guilty. When the Bill 
hath recited that Matter, it proceeds to take No- 
tice, That they, by ſome unfair Prevarications 
(for ſo I agree they were, if the Facts alledged in 
the Bill are true, which by the way hath not been 
yet proved, by producing any one Witneſs) did 
obtain the King's Clemency to put off his Trial, 
in Expectation of an ingenuous Confeſſion, which 
the Bill takes for granted he hath prevaricated in, 
by charging ſeveral Perſons of Honour and Fide- 
lity with Matters of a high Nature, only by hear- 
ſay ; and by uſing other unfair Artifices to put off 
his Trial. How far it is made out, that I muſt 
ſubmit to youz we think at preſent there is no 
Proof of it, and by Conſequence we are not con- 
cerned to anſwer it.: But had they proved it as 
fully as it is laid (though far be it from me to ex- 
cuſe ſuch a Behaviourz) yet when a Criminal is 
to be tried for that which will be of fatal Conſe- 

uence to him if he be convicted, no Body can 
27 it comes near Treaſon, by unfair Means, to 
contrive to put off his Trial. 

The next thing the Bill recites is, That one of 
the Witneſſes, who might have been produced a- 
gainſt him upon his Trial, if it had proceeded as 
was intended, is ſince withdrawn, I cannot ſay, 
but Goodman is withdrawn : But as the Bill does 
not ſo much as alledge, that it was by the Means 
or Procurement, no nor Privity, of Sir Jobn Fen- 
wick; ſo from thence that Part of the Bill charges 
no Offence home to Sir Jobn Fenwick: For in caſe 
the ſame Witneſs had happen'd to have died by the 
Act of God, it would not have been ſaid to have 
been a good Reaſon for this Bill of Attainder 
againſt Sir 7obn Fenwick, unleſs he had contri- 
buted to it. 

From theſe Premiſes follows the enacting Part, 
That Sir Fobn Fenwick be attainted of High-Trea- 
ſon; and in future Times the Act mult be ſup- 
poſed to be grounded upon the Inducement to it. 
And I humbly ſubmit it to you, Whether 
this Bill condemning him for High-Treaſon, 
upon ſuch Recitals, will be thought to be rea- 
ſonable ? 

Theſe being the Allegations of the Bill, I will 
now, with your Favour, come to that, which they 
on the other Side do call Proofs ; and I mult 
humbly obſerve to you, and ſubmit it to your 
Judgment, Whether in the Caſe where a Man's 
Life is to be taken away, by a ſubſequent Law 
made on Purpoſe for him, the Proofs in that Caſe 
ought not to be much more evident, than if he 
were to be tried by a Law already in being ? In 
my poor Apprehenſion (I ſpeak it with all Sub- 
miſſion to you, Sir,) it would be too much at 
once, to make a ſubſequent Law to condemn a 

Man to Death, and to do it upon doubtful and 
uncertain Evidence, or rather upon no Proof at 
all. Nothing could excuſe ſuch a Law, but an 
undeniable Proof of the Fact. And therefore 
ſurely the Poſition we find of Mr. St. Fobn's, in 
my Lord S'raſford's Caſe, is of moſt dangerous 
Conſequence. I am afraid none are ſafe, if that 

be admitted, I hat a ſubſequent Law may take 

away a Man's Life without any Evidence, other 
than the private Opinion or Conſcience of every 
particular Law-maker, He is pleaſed fo to aſſert, 

That it may be done, as in Ry/aworth's Hiſtory of 

chat Trial, fol. 677. I am ure if this be ſo, no 

Man knows how long his Life is his own : I hope 

this Doctrine ſhall never be followed or approved. 

Sir, we have the Happineſs tolive under an Eſta- 
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bliſhment that every Man does, or may know the 


Law he is to go by: Every one is bound at his 


Peril to take Notice of the Laws, and to act ac- 
cordingly, becauſe they may be known: But at 
this Rate none but Prophets can live amongſt 
us. a 

In the next Place, I would obſerve what Courſe 
they have taken in their Evidence who are the 
King's Counſel. 

Firſt, They have betaken themſelves to that 
which is not alledged in the Bill; and we 
think that this is not agreeable to a Courſe of 
Juſtice. 

In the next Place, to make out what they inſiſt 

on, they have produced but one Perſon that comes 
hither viva voce to ſpeak to it; and I muſt take 
Norice to you, That he is not upon Oath. I 
know very well it isnot your Courſe in this Houſe 
to adminiſter an Oath ; but I know very well, 
though it is not your Courſe in this Houſe to ad- 
miniſter an Oath, yet, I hope, that is ſo far from 
being a Reaſon why this Bill ſhould paſs here 
without an Oath, that it is a good Reaſon why 
ſuch a Bill ſhould not begin here : There is no 
Place in the World, where a Perſon is ſentenced 
to Death without an Oath. In the Caſe of my 
Lord Strafford, the Proceeding firſt was by way 
of Impeachment, and the Witneſſes had been firit 
examined upon Oath in the Houſe of Peers; and 
that Bill of Attainder takes notice of it, reciting 
that it had been fully proved; and, by Conſe- 
quence, we may ſuppoſe, that they would not 
otherwiſe have paſſed it, that being the Ground of 
their Proceeding upon that Bill of Attainder: But 
for the Bill to begin originally in this Place, to 
form ſuch a Judgment, the heavieſt that can be 
pronounced againſt a Man, a Judgment of Death, 
corrupting of his Blood, and forfeiting all he has 
in the World; and this upon bare Allegations, 
without ſo much as the Sanction of an Oath, is 
extreamly hard, Mr. Porter is ſuch a Perſon, that 
I know not how he hath gained ſo much Credit, 
that this Act ſhould paſs upon his Parole to take 
away the Life of a Man, He was lately of that 
horrid Conſpiracy of the Aſſaſſination of the King z 
and ſhall that Man, who was ſo lately of that vil- 
lainous Diſpoſition, to be engaged in a Crime of 
that black- Nature, and not convicted by his own 
Conſcience, butby the Danger he had run himſelf 
into, not ſo much as pardoned his Crime, but at 
this time, if I may without Offence uſe that 
Expreſſion, Drudging for his Pardon; I ſay, 
ſhall this Perſon's Life be taken away by his 
Parole ? 

Sir, The next Thing I would go to, is that 
(which likewiſe they call Evidence) which is an 
Examination, as they term it, of Goodman, taken 
before a Juſtice of Peace : But he was not exami- 
ned, and I muſt inſiſt upon it, that though you 
permitted it to be read, yet I did obſerve you did 
not declare it to be Evidence; but you were, I 
preſume, willing to hear all Things, ard then 
judge what would be the Evidence. And, Ithink, 
the King's Counſel did not preſs it further. Sir, 
as this is not Evidence that would be allowed in an 


inferiour Court, ſo, I hope, you will not allow 


it to be Evidence here; for then it is like to be 
followed by other Courts, who obſcrve the Pro- 
ceedings here astheir great Rule, *Tis only what 


Mr. Goodman thought fit to write down without 
being examined, | 


; + Sir, 
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Sir, the next Thing they reſort to is, What 


* Goodman (wore upon his Examination in another 


Cauſe, where Sir Jobn Fenwick was neither Party 
nor preſent. Sir, there are, I ſuppoſe, ſuch Rea- 
ſons againſt that ſort of Evidenge from natural 
Juſtice, that it is not admitted in any Court; 
becauſe there may be a weak Defence, or the Per- 
{on that ſwears it againſt one, perhaps may not, 


when Face to Face, bave the Confidence to perſiſt 


in it, in Caſe it be falſe againſt another; or at 
leaſt that Perſon, who was not a Party before, 
when he comes upon his Trial, may think of 


Z ſuch Queſtions as may go a great way to diſcover 


the Truth, may produce ſuch Evidence againſt 


his Credit as may overthrow it. 


Bur if what is ſworn at one Time againſt one 


4 Man muſt be always taken for Truth againſt all 
others, the Trial of one of the Company is the 


Trial and Condemnation of all the reſt: And 
how contrary is this to a fundamental Rule in our 
Law, That no Evidence ſhall be given againſt a 
Man, when he is upon Trial for his Life, but in 
the Preſence of the Priſoner ; becauſe he may 
croſ;-examine him who gives ſuch Evidence; and 
that is due to every Man in juſtice. 

But I would with Submiſſion inquire, how they 


are ſure that Goodman would have ſwore this Mat- 


ter again, if he was now forth-coming? Becauſe he 


did twcar ſo in Cys Cauſe, is it neceſſary that he 


> would ſwear fo again now, if Face to Face, with 


Sir John Fenwick? No Body can ſay fo poſitively 


and abſolutely; they only can imagine it, becauſe 


> he once ſwore it, therefore it is poſſible that he 


would do ſo again: Whereas we may as well ſay, 


he did then ſwear to fave his own Life; and ha- 


ving done that, and found an Opportunity to get 


out of the Way, his own Conſcience might put 


him upon flight, to prevent his doing of it again; 


and that might be the Reaſon for the withdrawing 
of himſelf. However, I inſiſt upon it, That 


25 


4 


j there is no Proof that it was by the Procurement 
of Sir John Fenwick: The Bill does not alledge 


it, and the Prools do not come up to it: Nay, 
there is nothing offered to ſuch Purpoſe, ſave on- 
ly that Mr. Porter was pleaſed to ſay, That ano- 

ther Man told him, that the 300 Guineas he was 


offered, and zoo more he was to have received, 


were to have come from Sir Jobn Fenwick : But 
| hearſay Evidence is to be rejected, eſpecially 

againſt a Man for his Life z becauſe every Man is 
dt liberty to talk at large: But God forbid that 


that ſhould be allowed for Evidence! 


The next Thing they went upon was what Mr. 


; Roe ſaid; That Mr Digbton, who by your Per- 
+, miſſion 1s Solicitor for Sir Fobu Fenwick, was inqui- 
ring of him what he could ſay to take off Good- 


1 man's Evidence: The Words I think he uſed were, 
What he could ſay to diſcredit Goodmar's Evi- 
= dence; and, I hope, that does no way affect 


Ju Jeb Fenwick: For it does not appear that he 
had any Authority from him; but 'tis only ſuſpe- 


leg, becauſe he is now Solicitor for him, which 


2 he was admitted to after the Time ſpoken of. But 


4 take the Word, to be nothing relating to Good- 
3 ans withdrawing of himſelf z but to inquire 


what he could ſay to diſcredit his Teſtimony, 
X which ſuppoſeth he would appear, and imports the 


quite contrary of withdrawing himſelf: And if 


he had gone no further, I think, there had been 
no fault in that; for any Solicitor may enquire 
up and down for the Advantage of his Client 


and the Word Solicitor imports his Employment, 
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As to the Offer Mr. Roe ſays he made him of a 
very great Recompence, how far he is guilty of 
that, I ſuppoſe, he can give ſome Account, if you 
ſhould pleaſe to enter into an Examination of it ; 
and as I find he does not doubt to clear himſelf: 
So that Sir Fobn Fenwick is in no ſort proved to 
be privy to Mr. Goodman's withdrawing himſelf, 
much leſs to be proved to have had a Hand in 
it. oe | | 

There is one Thing more I would offer, and 
that is grounded upon the Bill of Indictment pre- 
ferred at the Old- Bailey againſt Sir Fobn Fenwick: 
That the Matter in the very Indictment that they 
have read on the other Side, as it is there laid, and 


as far as it hath been offered to be here proved, 


does not amount to Treaſon; or, at leaſt, it hath 
been made a very great doubt, and by ſome with- 
in theſe Walls: But this J offer, with all Sub- 
miſſion; I have the Author in my Hand, who is 
a Perſon of Note of the King's Counſel; he hath 
furniſhed me with ſuch Arguments as, I hope, I 
may be admitted to put you in mind of without 
Offence, | 

The Indictment lays, That there was a Conſpi- 
racy and Agreement to call in Foreign Power, 
and to that Purpoſe to ſend Charnock to France 
but the Indictment does not ſay, That Charnock 
was ſent, only that there was a Meeting, and an 
Agreement, and a Conſpiracy, to ſend him : So 
the Indictment does not lay it as a Thing done, 
nor does the Bill charge it ſo; but only takes No- 
tice, That he, I mean Sir Jobn Fenwick, was in- 
dicted for Conſpiring, and Agreeing to call in a 
foreign Force; ſo that this Bill does not ſay that 
Charnock was ſent. And Iappeal to you, Whether 
it be proved that he was ſent: For Mr. Porter ſays 
no more, but that there was a Meeting at the 
King*s Head, and he named Sir Fobn Fenwick to be 
one who was preſent ; and there it was, he ſays, 
agreed, That Charnock ſhould be ſent into France. 
Now, if there was nothing more than an Agree- 
ment and Conſpiracy to do it, and no further Act, 
but ſuch a Meeting to do it, but the Perſon was 
not actually ſent, or, at leaſt, not proved to be 
ſent; then, from this learned Author's Opinion, 
I inſiſt upon it, that this is not a ſufficient Overt- 
Act of Treaſon. In the late Caſe of my Lord 
Ruſſel, whoſe Innocency is vindicated by this Au- 
thor, he takes notice, That a Conſpiracy or Agree- 
ment to levy War is not Treaſon, without actual 
levying War; and of that Opinion was my Lord 
Coke, and my Lord Chief-Juſtice Hales. A Con- 
ſpiracy or Agreement to call in foreign Forces, 
unleſs actually done, or a Perſon, at leaſt, actual- 
ly ſent, or ſomething more than a bare Agree- 
ment for that Purpoſe, is the ſame as a Conſpiracy 
to levy War. And in the Caſe of my Lord Ruſſel, 
the Proof being only, That he, and others, met 
together, and agreed to ſeize upon the Guards, 
and levy War which he never actually did, 
it is inſiſted upon by this Author, that that was 
not Treaſon ; for that Indictment went no fur- 
ther. And therefore my Author ſays, * Show me 
* where ſuch an Accuſation was ever agreed to be 
more than a Conſpiracy to levy War; and that 
* ſucha Conſpiracy was ever agreed to be Treaſon 
* within the Statute of Edward III. till within theſe 
* few Years. 

Sir, now I muſt humbly ſubmit it to you, whe- 
ther this be any thing more: And for the Pur- 
poſe you will pleaſe to conſider, What this pre- 
lent Bill, and what that Bill of Inditmentis; For ĩt 

. 1 
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is not, for that Charnock was ſent into France to 
ſolicite foreign Forces; but only that Sir Jobn 
Fenwick was at a Meeting, where they did agree 
ſo to do. Calling in foreign Forces is levying 
War, but Conſpiracy to levy War is not Treaſon, 
unleſs it be actually done: A Conſpiracy to call in 
foreign Forces is nothing more. And therefore [ 
humbly inſiſt upon it, That neither by this Bill, 
or by the Indictment recited in it, or the Proofs 
offered before you, any thing ischarged, but only 
an Agreement at that Meeting mentioned by Cap- 
tain Porter, a ſingle Perſon, and he not upon 
Oath, to call in foreign Forces. For he only 
295 That Charnock told him he had been in 

rance. I ſhall not trouble you any further; we 
have not thought fit to produce Witneſſes, for the 
Reaſons I have offered: For that we do not find, 
that Sir Jobn Fenwick throughout the Bill is 
charged with being guilty of Treaſon; and we 
are not willing to enter upon the Defence of a 
Matter not charged upon him. I hope, Sir, you 
will not make a Precedent, That where a Perſon 
is indicted, and ready to abide his Trial, in the 
ordinary Courſe of Juſtice, as Sir Fobn Fenwick 
now is, that he might be taken out of the Hands 
of the ordinary Judges, and be brought to this 
Bar, to receive his Trial here. 

A Matter of this Nature may be of very great 
Conſequence : We know at preſent upon what 
Ground we ſtand ; for by the Statute of Edward 
III. we know what is Treaſon ; by the two Statutes 
of Edward VI. and the late Act of Treaſon, we 
know what is Proof ; by the Statute of Magna 
Charta, we know how we are to be tried, per legem 
terre & per judicium parium; That is, a Peer by 
his Peers, and a Commoner by a Jury: But if 
Bills of Attainder come into Faſhion, we ſhall 
neither know what is Treaſon, what is Evidence, 

nor how, nor where we are to be tried. Sir, I 
ſubmit it to you, and hope this Bill ſhall not paſs. 

Sir Bartholomew Shower. Mr. Speaker, I am of 
Counſel for Sir Jobn Fenwick, the Priſoner at the 
Bar; and firſt, I am humbly for to thank you for 
your Candour, of which I have had frequent Ex. 
perience z and humbly beg for my ſelf, That if I 
offer any Words that are indecent, or, unfit for 
me, that you will interrupt me; for it is furtheſt 
from my Intention ſo to do. | | 

The Bill that is brought into this Houſe againſt 
Sir Jobn Fenwick, is that whereby every one of 
you (with Submiſſion) are to declare and pro- 
nounce, That he ſhall be drawn, hanged, and 
' quartered, as a Traitor. And the Queſtion be- 

Has you is, Whether you will do this in this 

Caſe? - 
Sir, I ſhall not pretend to queſtion, nor enter 
into any Debate or Argument in this Thing con- 
cerning the Power of Parliaments : No queſtion, 
but in all Governments, there is ſome ſupreme 
Power; and by our Conſtitution, it is lodged in 
the King, Lords and Commons. 

There are Precedents of Attainders, and that 
many; but can they ſhew me, where there hath 
been any Attainder by Parliament, for High- 
Treaſon, upon one ſingle Act, which if Treaſon, 
was determinable at Common Law; there have 
been Bills of Attainder for flagrant Treaſons, and 
for great Miniſters of State; ſome topping Sin- 
ners, who have been above Judges and Jury, and 
whom inferiour Courts could not tell what to ſay 
to: Bur I believe I may ſay this, That for a ſingle 
Conſult or Agreement between four or five pri- 


vate Gentlemen, in a private Room, in which 
there was no Danger, but by the Conſequence of 
the Reſolution, if it was put in Practice, no Man 
can ſhew any Precedent for attainting any Perſon 
in Parliament. 

If you pleaſe to obſerve, the 25 Edw. III, re- 
ſerves the Power to Parliament, to proceed in 
Treaſon nor expreſſed within the Statute ; but as 


to the Compaſſing the King's Death, Adhering 


to the King's Enemies, and thoſe Things that are 
there particularly ſpecified, it ſeems the Senſe of 
the Parliament to leave them to the Rules of the 
Common Law. So 1 Hen. IV. No. 144. upon the 
Roll it is at large complained of Accuſations in 
Parliament for Treaſons and Felonies, and de. 
clares for the future, they ſhould be determined 
in the inferiour Courts. 

1. This was occaſioned by Sir Raz, Harray ; 
Cotton's Abridgment, 189. | 

There is a melancholy Precedent or two of 
ſingle Acts of Attainder; but they are moſt of 
them reverſed, Sir Thomas Haxey in Richard the 
IId's Time, was Attainted for bringing in a Bill 
into the Commons Houſe againſt the Prerogative; 
but 1 Hen. IV. it was reverſed with great Cenſure, 
Cott.  Abridg. 362, 363. There are others in 
Hen. VIII. Time, but they were for Acts in that 
Reign, which were queſtionable, whether or no 
within the Statute of Edw. III. and were for ſuch 
Actions, as perhaps were not for the Honour of 
the Prince, or Good of the Government, to dif. 
cloſe by publick Trial, as the Attainder of the 
Queen, and others concerned. 

I beg leave to repeat the Words of a great Au- 
thor, the Biſhop of Saliſbury, in the Hiſtory of the 
Reformation, which I crave leave rather to do 
becauſe it hath been approved of by this Houſe. 
for he had Thanks of the Parliament for it; Fol. 
359, 360. where ſpeaking of theſe ſort of At. 
tainders, he ſays, After theſe Executions, followes 
the Parliament in 14.39. in which theſe Attainder; 
were not only confirmed, but divers others were mad: 
of Perſons. in Cuſtody, without bringing them to Tri. 
al z (and he ſays) which can't be enough condemned 
as a Breach of the moſt ſacred and unalterable Rules 
of Juſtice. | 

That of the Marchioneſs of Exeter, &c. I ſhall 
make no Paraphraſe upon it: There is no queſti- 
on but you will agree, and I muſt admit, Sal 
Populi to be Suprema Lex; but for an Act, not 
the laſt of May, but laſt May was twelve Months 
the Danger paſſed, the Perſons executed that 
were concerned in the great Treaſon, and all Dan- 
ger that might have been from that Act gone 
and no Fear now concerning it; I hope you wil 
not uſe the extraordinary Power of the Legiſlative 
to puniſh for that Fact which may be puniſhed by 
the ordinary Rules of Law, 


The Reaſon ſuggeſted in the Bill is, That 'tis . 


Impoſſible to, have this Gentleman tried 

Rules of 2 2 Law; for 9 Av 
1s none: For you will not waſte your Time 

if the Doctrine that was . here Teſterday 
be true, there is no Occaſion to trouble you now; 
for according to their Doctrine, there is legal Evi- 
dence, and there is no need of a Bill of Attainder : 
but taking that for granted, that we muſt do; 
otherwiſe there is no Reaſon for this Bill Then 
the Bill ſays, That Goodman was an Evidence, and 
that he is withdrawn; which I muſt obſerve, is 
neither laid, nor proved to be by the Privity Con- 
ſent, or Procurement of Sir John Femwick, There 
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is no Pretence of it in the Bill z no Inſinuation of 
it, nor any Evidence to that Purpoſe. Then ſup- 
ſe Goodnian is withdrawn, we may preſume you 
will not paſs a Bill to put Sir Fobn Fenwick in a 
worſe Condition than if Goodman was preſent, 
if he had been ready to have ſworn the fame 
hing. : 
In Caſe you do paſs this Bill, youdo put Sir Fobn 
Fenwick in a worſe Condition than he would have 
been if Goodman were here: Perhaps it might have 
been reaſonable to have an Act paſſed, that Good- 


; | man's Depoſitions ſhould be read at the Trial, if 


Goodman was withdrawn; but we hope it can't be 
a Reaſon to condemn Sir Fobn Fenwick of High- 


5 Treaſon without Trial; for the Conſequence of 
cis is (if it were by his Means) that he is puniſh- 
ced greater than 


the Thing requires. For if Good- 


man was here, Sir Jobn Fenwick would have had 


his Trial by a Jury, the Benefit of challenges, Ex- 
ceptions to the Array, might have challenged up- 
> on Account of Favour, if any of the Grand- Jury 
had been impanelled, had his legal Exceptions to 
the Teſtimony of the Witneſſes, might have theſe 


Witneſſes examined upon Oath, might give Evi- 
dence upon Oath to it; and all this he is deprived 
of: So that now he is in a worſe Condition, by 
Goodman's Abſence, than if he was preſent. We 
inſiſt upon it therefore, and ſubmit it to you, whe- 
ther any Puniſhment can be impoſed by the Legi- 
ſlative Power, but only to ſupply that Defect, 
and put the Caſe in the ſame Circumſtances it 
would have been, if ſuch a Miſcarriage had not 
been committed, But this Bill is to condemn him 
to Death upon the Oath of one Witneſs, though 


there was your Act of Parliament laſt Year requires 
two. With ſubmiſſion to their Judgment, it was 


the Law of the Land before that; and in all Caſes, 
where Trials are per Teſtes ; and *tis the Law of 


| 1 God, and the Law of the whole World; and no 
Law allows a Man to be condemned but by two 


> Witneſſes; and the Reaſon that here one Witneſs 
is admitted, is, becauſe he hath the Benefit of a 


Jury, and Challenges to them, who the Law 
ſuppoſes are privy to the Fact, and therefore are 
to come from the Vicinage, from the Neighbour- 
hood of the Place where the Party dwells; and 
for that Reaſon, in Caſes of Feloay, where no 
> Statute interpoſes, the Law allows but one Wit- 
- neſs, Natural Reaſon requires two Witneſſes in 


= caſe of ſo great Crimes, becauſe that one Wit- 


* neſs can be no Rule to guide your Judgments; 
one affirms, the other denies, this is equal; and 
Preſumption oughcto be on the Side of Innocency, 


rather than otherwiſe; but we hope, in this Caſe, 


it will not be thought reaſonable to paſs the Bill 


to condemn Sir John Fenwick for Treaſon, and to 


= neſs, 


> condemn him to the baſeſt of Executions, upon 
the Teſtimony, nay, upon the Parole of one Wit- 
( And *tis no more than if Goodman had been 
dead, then you would not have done it. If Good. 
man and Porter had both come to this Bar, you 
vould not have done it, but have referred him to 
his Trial at the Common Law. Now what is 


there pretended by them to induce you to judge 


the contrary, or at leaſt without ſo much as an 
Allegation in the Bill, that Sir Joon Fenwick pro- 
cured his withdrawing, I propoſe it to your Con- 
ſideration, Whether there be any Proof that Good- 


nan is withdrawn? He was once in Cuſtody, let 


out upon Bail, the Proſecutors approved the Bail, 
© never yet called upon his Recognizance nay, 


chere is not one tittle of Evidence, but that Good- 


. 
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man may be in the ſame Lodging where he was: 
And then, ſuppoſe when you have paſſed this Bill, 
Goodman ſhould appear again, arid contradict his 
Teſtimony he has given before; then it may be 
too late for you to do Right to Sir Fobn Fenwick. 
*T is not ſo much as offered that Goodman could not 
be found; they offered printed Proclamation, 
which I am ſure the King's Serjeant will not allow 
to be any Evidence, Whether it paſſed the Great- 
Seal before it was printed, or whether it paſſed it 
at all, nan conſtat z for it was not read z they waved 
it, It does not appear Sir Jobn Femoick conſent- 
ed, or procured Goodman's withdrawing z he could 
not procure it, for he was a Priſoner, and ſo not 
likely to affect it, being a Priſoner, eſpecially for 
his Life. 

As for my Lady Fenwick, whether ſhe did ſoo r 
not, I am ſure you'll be of Opinion, it ought not 
to affect Sir Fobn Fenwick : Suppole Clancy a Stran- 
ger to Sir Jobn Fenwick, and in Truth he never ſaw 
him: Or ſuppoſe him a Friend, and he officiouſly 
did what he did; he ought to anſwer for it, and I 
think he hath undergone the Puniſhment the Law 
thought fit to inflict in that Caſe; *tis his own 
Crime, and by the Rules of Juſtice, no Man's 
Crime ought to tend to the Puniſhment or Misfor- 
tune of another Man: The Act of one Crimi- 
nal, thought to be a Party, or Acquaintance, or 
a Friend of Sir Jobn Fenwick's, ought not to affect 
him, nor no Body but the Actor; tis he that hath 
ſuffered for it. Z 

And what hath been ſaid in that Matter ought 
not to influence your Judgments ;; for tis not im- 
probable, but what Clancy told Porter is falſe; you 
will never allow Hearſay, not permit your Judg- 
ment to be governed by any Thing but what is 
certain, and hath all the moral Rules of Perſwa- 
ſion: Hearſay was never, by any Law in any 
Court of the World, allowed, nor indeed believed 
in private Converſation. | 

As to my Lady Fenwick, there is this further, 
That Huſband and Wife, in reſpect of Crimes, 
are diſtinct Perſons ; and what one does cannot 
affect the other, no more than ſhe deſerves to be 
executed for what Sir Fobn Fenwick did: And as to 
what Porter ſays concerning it, it only relates to 
himſelf ; it proves no Suggeſtion of the Bill, which 
is, That Goodman is withdrawn, becauſe a Stran- 
ger to Sir Jabn Fenwick, (and it mult be fo in Con- 
ſtruction of Law) made an Attempt upon Cap- 
tain Porter z therefore Goodman being withdrawn, 
there was an Attempt upon him, and by the ſame 
Perſon, and by the ſame Means : This is no Evi- 
dence z it carries no Logick in it, and won't pre- 
vail upon your Judgment. 

We offer another Thing to your Conſideration : 
Tis ſaid, that one Roe was ſpoke to by a Solicitor 
of Sir Fobn Fenwick's, Whether or no he could ſay 
any Thing to the Diſcredit of Goodman, as to his 
Robbing or Clipping. The aſking of that Que- 
ftion was lawful; and to deſire him to teſtify it 
was lawful : I muſt agree, to offer too great a Sum 
of Money, may ſubject him to an Information in 
the King's Bench; (but Mr. Attorney knows that 
beſt) but God forbid it ſhould affect Sir Jobn Fen- 
wick! Mr. Dighton was not his Solicitor at that 
Time, not appointed,nor had any Liberty to come 
to him; beſides, it can't be an Evidence, nor 
can't induce you to believe, That the ſame Per- 
ſon was inſtrumental to get away Goodman, be- 
cauſe he aſked Roe if he knew Goodman to be 
guilty of thoſe Crimes; for there is n „ 
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that he aſked him to perſwade him to withdraw 
himſelf. | | | 

There's another Thing we could offer to yon: 
There's no Proof of that, which, upon the firſt 
Reading of this Bill, was aimed at, to be puniſhed 
with greater Pains than the Common Law inflicts, 
and that is, the giving of falſe Papers and Accu- 
ſations againſt great Perſons ; they have not at- 
tempted any Thing like it; ſo that That is to be 
taken as if there was no ſuch Thing. Neither is 
there any Proof of protracting his Trial, by any 
Promiſes of Confeſſion or Diſcovery ; they open- 


ed it, but did not attempt the Proof of it, but 
waved it. 


But take it to be ſo; I hope you will not paſs an 


Act to attaint a Man for making a falſe Accuſa- 
tion, which only incurs an Action of Scandalum 
Magnatum, or Fine and Impriſonment upon an In- 
dictment; and, I hope, you'll not condemn him 
to a greater Puniſhment, when, at the Time he 
did it, he had no Notice of that Puniſhment. The 
Deſign of the Law, is to influence Men by Fear of 
Penalty; and how can that be, when Penalties are 
not known at the Time the Fact was com mitted ? 
I ſpeak with Submiſſion ſtill; it ſeems not juſt, 
that I ſhould forbear with ſo much Caution, from 
an Action that expoſes me to the Penalty of 20/. 
as from an Action for which the Law ſays, I ſhall 
forfeit my Life : Now, Sir, in this Caſe it might 
be expected that he ſhould incur the Penalty of 
Fine, Pillory, and Impriſonment; but not that he 
could incur the Penalty of Death. - 

Then, Sir, as to the protracting of his Trial by 
ſuch Promiſes'of Confeſſion. Certainly the put- 
ting off his Trial, in it ſelf, is ſo far from being 
a Crime, that it can't be thought but lawful : tis 
every Man's Duty, upon the Principle of Self-pre- 
ſervation ; and it was at the Liberty of the Go- 
vernment and Miniſters, to do as they thought fit 
In it. 

In the next place we do inſiſt, That there is no 
Treaſon alledged nor proved in this Caſe : There 
is no Pretence of Truth nor Charge, in reſpect of 
the Aſſaſſination; nor of buying of Arms or Hor- 
ſes, though mentioned in the Indictment: And if 
Sir Jobn Fenwick had been to have been tried upon 
this Indictment, and they had had both theſe Wit- 
neſſes there, all that could have been proved, muſt 
be of the Conſult ; as to the reſt, he muſt have 
been found not guilty: And I believe *tis moſt 
notorious, that the whole Company there, could 
not have raiſed what was talked of, Now as to 
this ſingle Act, it hath been ſaid, that a Conſpi- 
racy to levy War is not Treaſon: My Lord Ruſſel 
was attainted for it, and that Attainder was rever- 
ſed upon this very Account, and the Act declares 
the Reaſon of it, he being deny'd his lawful Chal- 
lenges, and by itrained Conſtruction of Treaſons 
he was unlaw fully convicted of Treaſon. Now the 
Overt- Act in the Indictment was this, That m 


Lord Ruſſel, and others, did conſult and conſpire. 


to ſeize the King's Guards : The Proof of it went 
further, That they ſent Sir Thomas Armſtrong to 
view them and ſeize them: But then the Queſtion 
is, Whether the Conſulting to ſend a Man to in- 
vite foreign Forces, is any more than a Conſult to 
ſeize the King's Guards? We ſay each are levy- 
ing of War, and *tis not within the Clauſe of ad- 
hearing to the King's Enemies; for they mult be 
eicher preſent aiding and abetting of them, or ſend- 
ing them Money, Arms, and Ammunition, and 


the like; and I think, for chat, I may appeal to 
7. 1 


— | 


your Act made againſt correſponding with the 
King's Enemies; which, I ſuppoſe, if the Law 
before was otherwiſe, it needed not to have been 
made. Now here is only a Conſult and Agreement 
to do this Act. 

It hath been queſtione:l, Whether Scrivere t 
agere. But here it is only mi/tere; nay, it is not 
ſo much, *tis only agreare mittere; ſix Men had be- 
tween them a little private Diſcourſe, and at laſt 
one of them did agree to ſend Charnock to France: 
The Queſtion is, Whether the Law of the Land 
will warrant this to be Treaſon? And if not, then 
you mult not paſs this Act upon ſuch a ſingle Point. 
Dr. Story's Caſe is deny'd to be Law; this Caſe 
is no more than that in my Lord Dyer, for wri- 
ting a Letter to invite the Shi King to invade 
England; and it was a Time of great Fear of them, 
as it is of the French King now; and he was attaint- 
ed upon that, but that Judgment hath been que- 
ſtioned and deny*d to be Law. My Lord Hates 
expreſly, in his Pleas of the Crown, ſays, That a 
Conſpiracy to levy War, is not an Overt-Act of 
the King's Death; and that attempting to levy 
War, is not Treaſon. Now the Sorts of Trea- 
ſons are theſe Three; Compaſſing the King's 
Death; Levying War; or, Adheringto the King's 
Enemies. Now for compaſſing or agreeing to le- 
vy War, to apply that to be an Overt - Act of com- 
paſſing the King's Death, hath been always com- 
plained of as a Strain of the Law. 

Upon theſe Reaſons, we think this would not 
have been an Act ofcompaſſing the King's Death, 
as laid in the Indictment; and then if it be but a 
Queſtion, Whether it be or no? We hope you 
will not proceed in your Legiſlative, eſpecially 
when he is deprived of the Advantage of inſiſting 
on this at his Trial at Common Law: Witneſſes 
are there upon their Oaths; he might have had a 
Challenge to the Jury; he might move in Arreſt 
of Judgment, Now the Queltion 1s, Whether 
you will pronounce Sentence of Death upon him 
for High-Treaſon, upon one ſingle Act, a Year 
and a half ago, juſt after the Act of Parliament 
for regulating Trials in Caſes of High-Treaſon; 
and if we had had a Trial at Law, we ſhould have 
canvaled theſe Things, if we had Witneſſes upon 
their Oaths; for the Pardon reached the 29th of 
April, they could ſwear no new Diſcourſe but uſt 


in May; and now they ſay it was in the Middle of 


May ; it it had been before, the King's Grace 
would have exempted Sir Jabs Fenwick from Pu- 
niſnment; and theſe Things we ſhould have had 
the Advantage of, if we had had the Liberty of a 
Trial, 

There's another Confideration; Sir Fob Ferwick 
hath pleaded, and hath ſo pleaded to Iſſue, and 
Iſſue is joined, and a YVerire Facias is awarded. Now 
we ſubmit it to you, whether you will think fit to 
take it out of the Hands of the Common Law, 
when there is no extraordinary Neceſſity? And 
the Conſideration we have to offer to you, if you 
do not caſt out this Bill, if we ſhould have the 
good Fortune, as we hope for in another Place, 
Sir John Fenwick ſtands (till liable, and mult ſub- 
mit to his Trial, if the King's Counſel think fit 
to proſecute him, and we think it hard to undergo 
your Cenſure, to be condemned in this Place; and 
if (perhaps) he be acquitted here, to undergo the 
like Danger in another, and then to be tried ina 
Third: And tor theſe Reaſons, we hope, you will 
reject this Bill. 


Mr. 
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. Gould, May it pleaſe you, Mr. Speaker, 
I — — to ri. theſe Gentlemen have 
objected, and could not be aware of all they have 
ſaid : They have enlarged upon ſeveral Topicks 3 
I ſhall recolle& them as well as I can, and anſwer 
them in the Method they have taken, I never did 
think, that the Parliament would take Things out 
of the ordinary Courſe of Juſtice, nor attaint any 


of Treaſon, unleſs in Caſes extraordinary; and 


theſe Gentlemen have agreed, That in Caſes ex- 
traordinary they have done it. They likewiſe 
have agreed, and Sir Bartholomew Shower has told 
you, That there are ſome Treaſons, by the Sta- 
tute of 25 Ed. III. reſerved by that Act, to be 
declared by Parliament. Sir Thomas Porays ſays, 


This is taken out of the ordinary Courſe of Ju- 


© ſtice : So ſays Sir Bartholomew Shower ;, ſays he, 
Here is an Indictment before you, the Party hath 
+ pleaded not Guilty z and they ſay he may be tried 
in the ordinary Courſe of the Law; and therefore 


4 they look upon it as improper to bring it here. 


+ The Gentlemen are miſtaken very much, to 
think that I did ſay, That the Examination that I 
© ſaid was Evidence here, would be allowed below. 
If I had thought fo, I ſhould have thought at the 
* ſame Time, this Houſe would not have meddled 
with it: But Ido diſagree with them in this; and 
take it, That where a Caſe is extraordinary, you 
will come and meddle with the Matter. Here is 
an abominable Treaſon, that is agreed on all 
Hands. Here is Plot upon Plot; here hath been 
a Plot now to take away the King's Evidence 
there was two Witneſſes in the beginning, and 'ris 
very plain that one of them is not here; for that 
here was a Proclamation produced, and I did look 
upon that Matter as taken for granted, That Good- 
man was withdrawn, and for that Matter they may 
be eaſily ſatisfied. They ſay, we have not proved 
the Suggeſtions of the Bill; but we think we 
have: For firſt of all, Captain Porter hath here 
Z ſworn it expreſly; it is not a Thing of looſe, bare 
talking, but he hath proved a deliberate and form- 


80 


ed Conſpiracy; he hath proved, that it was actu- 


ally agreed upon, a firſt, and at a ſecond Time; 
and that Charnock was ſent in order to the Execu- 


tion of it: And what was it for? It was plainly 


to depoſe the King. He tells you, for that Pur- 
poſe, they had deſired 8000 Foot, 1000 Horle, 


dens. 


and 1000 Dragoons from the French King; and 


= theſe Gentlemen agreed to join them. Now, can 
there be a greater Evidence of depoſing the King, 
and conſequently of imagining his Death? *Tis 
an Evidence of the Imagination of the Death of 
the King, as well as of the Rebellion; it being ſo 
in the neceſſary Conſequence of it. Now, I 
think, he hath fully proved that. Then we offer 
to you, how far you will allow of this Examina- 
tion: Why? Becauſe upon a ſecond Contrivance 
here is a Witneſs withdrawn; and can we give you 
greater Evidence of that than we have given? We 


have proved that there was tampering, let the 
Thing run as far as it will. 


| Captain Porter was 
dealt with, had 300 Guineas in Hand, and 300 
more he was to have remitted to him; and was 
to have 300. a Year, whereof Sir John Fenwick 
Was to pay one, It does follow after, that he is 


withdrawn: We muſt leave it to this honourable 
*X Houſe, what Conſtruction you will make of that; 
Whether here is not a ſecond Plot ? | 
Now this Matter is brought before this honour- 
able Houſe, we have gone lo far in it, as to pro- 
duce 9 Examination that was taken before 
9. V. 
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a Juſtice of Peace : We have ſhewed you the Evi- 
dence that he hath given upon a former Trial; 
and now he is gone, ſure no Body but muſt juſtly 
infer, 'tis by Sir Fobn Fenwick's Means: So that 
here they have taken away the Evidence that is 
neceſſary in the ordinary Courſe of Proceedings. 
In ſuch an extraordinary Caſe I think it hath been 
uſual for the Parliament to interpoſe: Therefore, 
what they pretended, under Favour, that this 
ſhould not be Evidence, is all taken off, For now 
we are in Parliament, you will make uſe of ſuch 


Informations as can give you any Light into the 


Matter, and may obviate and cure the Diſtemper 
that 15 upon us z and you are Judges of your own 
Methods, and how far Sir Jobn Fenwick hath been 
concerned upon the Inſtances we have given you, 
that is in your Judgments. As for what Sir Thomas 
Powys tells you; ſays he, This Power hath not 
been executed by Parliaments very frequently, but 
it hath generally been done where Perſons are 
withdrawn from Juſtice, and can't be come at in 
the ordinary Courſe. Why, we are in the like 
Caſe ; if ſo be we can't come at Juſtice in the or- 
dinary Courſe, and that by our Evidence having 
been tampered with, and drawn away; then, Sir, 
under Favour, by their own Arguments, 'tis pro- 
per to come before this honourable Houſe ; fo 
that notwithſtanding what hath been ſaid, we da 
think we have given you Evidence. 

And as for what they ſaid, That we have not 
given any Account that Sir Fobu Fenwick, by giving 
Aſſurance of his Confeſſion, had protracted his 
Trial; for that I did apply my ſelf, That Mr. Ver- 
non might give you an Account of it: So that upon 
the whole Matter, we muſt leave it to your Con- 
ſideration, and hope we have given you good Sa- 
tis faction, that there hath been a great Plot againſt 
the Government; and there was no Evidence of 
any other Matter before the Judges, and they al- 
lowed it to be High-Treaſon. Here is the ſame 
Evidence, only we have not one of them viva voce. 

Mr. Serj. Level. Mr. Speaker, I ſhall not trou- 
ble you nor the Houſe very long; but I humbly 
hope, with a little Pains, to ſatisfy the Houſe, 
that moſt that hath been ſaid on the other Side is, 
not much to the Purpoſe. Sir, I will conſider, 
with the Leave of this Houſe, what the Common 
Law was before 25 Edw. III. and how the Law 
does now ſtand 3 and draw ſome Conſequences 
from thence, and the Neceſſity of this Cale. 

The Statute of 25 Edw. III. I muſt obſerve it, 
is not an enacting Law, it is only a Law declara- 
tory ; for all thoſe particular Inſtances of Trea- 
ſons that are mentioned there, were T reaſons be- 
fore that Law was made; and fo, by the Preamble 
of it, plainly appears: But the Judges had a great- 
er Liberty upon conſtructive Treaſon, and upon ac- 
cumulative Treaſons; and that was left too much 
at the*'Diſcretion and Liberty of the Judges be- 
low, and the executive Power of the Law. Then 
that Statute comes and reſtrains the Judges in that 
Point; and ſays, That they ſhall not give Judg- 
ment in any Caſes of Treaton, but only in theſe 
Caſes particularly mentioned there: And that 
Statute ſays, That if any other Matter which ſhall 
be thought Treaſon, ſhould come before them, 
they ſhall not proceed to Judgment, but acquaint 
the King in Parliament with it, Ionly make uſe 
of it, to prove how Tregſons ſtood before that 
Act, and how it come to be altered from the 
Common Law: And I am ſure it is not to be de. 
nied, but that one Witneſs was ſufficient at the 

: N Com- 
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For what was a Crime in one, was the ſame in 42 


reſſion, ty 


Common Law: But then comes 1 Edw. VI. c. 12. 
and that, for the Security of the Subject, does or- 
dain, That in Caſes of High-Treaſon there ſhall 
be two Witneſſes of the Fact: But that Statute 
does not alter, but was made for the more Securi- 
ty of the Subject in Point of Proof. But in that 
Statute of 1 Ede. VI. c. 12. that does provide there 
ſhall be two Witneſſes in Caſes of High-Treaſon, 
there is an Exception of Treaſon for counterfeiting 
and forging of the Coin z and that 1s the Reaſon 
that the Law is taken now, that though there 
muſt be two Witneſſes in the Caſes of other Trea- 
ſons, yet in the Caſe of Coining, there needs but 
one. The Offence or Crime is never the greater, 
becauſe there are to be two Witneſſes to prove it. 
In this Caſe that is here before you, we come to 
deſire your Help, becauſe one of the Witneſſes is 
by Art and fraudulent Means withdrawn: Does 
that purge the Crime at all, or leſſen it? No Man 
will ſay the Crime is leſs, but it does prevent a re- 
gular Trial before the Courts below; and that is 
the Reaſon why we did come here; and we hope 
this Defect ſhall be ſupplied by a ſpecial Law. 
But, ſay they, *tis very hard a Law ſhould be made 
ex poſt facto to take away a Man's Life. It would 
be very hard, if the Caſe was as they have ſtated 
it, to make a Crime ex poſt facto, that was not ſo 
before: Bur I do not take it to be hard for a Law 
to be made to repeal another, to make a Matter 
triable that was not triable before, 2 So 

Suppoſe a Law ſhould be made, That all Trea- 
ſons from and after ſuch a Time, ſuppoſe from a 
Time before the Fact is here ſuppoſed to be com- 
mitted, as May was twelve Months, ſhould be 
triable as at the Common Law; no doubt the 
Parliament may repeal a Law in part, or in all. 
No Man can ſay but Sir John Fenwick might be 
tried at the Common Law by one Witneſs, be- 
fore the Statute of 1 Edw. VI. ſo that Ido obſerve, 
and humbly ſubmit it to you, That this Law, by 
the Act, is not changed as to the Crime; the 
Crime is as it was before, it is only changed as to 
the Number of Witneſſes. The Inſtances that 
have been obſerved on the other Side, with hum- 
ble Submiſſion, I think, do not reach our Caſe. 
We do not inſiſt that there are two legal Wit- 
neſſes; we do confeſs the Information that hath 
been read is not a legal Proof; but this Houſe, in 
their legiſlative Capacity, is not to be confined to 
the Evidence that a Jury muſt have below, This 
Houſe may take what Ways and Methods they 
pleaſe to ſatisfy themſelves. Say they, Here 1s 
the Life of a Gentleman that is concerned. I 
know all good Men will be tender of the Life of 
a Man; but here is the Life of the King, and 
the Safety of the Kingdom, the Peace and Safety 
of us all, that is concerned in the ſame Caſe ; 
and let them put theſe Things into the Balance, 
and conſider which ought to weigh moſt. 

You have a Record before you of the Convicti- 


on of Peter Cook, who was indicted by the ſame - 


Witneſs. 

A learned Gentleman, that is of Counſel for 
the Priſoner at the Bar, did make the ſame Ob- 
jections, as are made now, at the Old Bailey; (it 
may be there are ſome other Particulars now) 
and after all the Debates and Arguments that 

could be uſed at that Time, it was unanimouſly 

reſolved, That the Crime was High-Treaſon : 

And if it was High-Treaſon in Peter Cook, tis 

no leſs in Sir Jobn Fenwick, who was preſent at the 

ſame Time, and engaged in the ſame Buſineſs : 
3 


both. 
I think *tis too diminutive an E 


ſay, This was nothing but alittle Twittle-Twattle. 
They did there meet upon a ſolemn Conſultation; 
and not only once, but they did meet a ſecond 
time; and what was it to do? It was to invite a 


foreign Power to invade this Land, and to make 


War with the King and Kingdom; and they did 
promiſe, and ſolemnly engage to aſſiſt them with 
armed Forces and it was proved, That they did 
agree with Charnock to go into France; and Char- 
nock was not willing to go the firſt Time he was 
deſired, till he found they were ſtanch and ſteady 
in their Reſolutions; and upon a ſecond Meet. 
ing, they were all found fo, and then he would 
go: I think that is an Overt-A&t of Treaſon, if 
there be any. And when he came back, he ſaid, 
he had been in France, and brought an Anſwer 
to the Meſſage he went about: This is all now 
laid before you, But, ſay they, this is an extra- 
ordinary Caſe: I do agree it; but becauſe it is 
an extraordinary Caſe, and for the Safety of the 
King and Kingdom, it is fit there ſhould be an 
extraordinary Remedy. 

They aſk, What Miſchief it would be if this 
Gentleman ſhould be left to the ordinary Courſe 
of Law? It hath been the Wiſdom of all Ages 
to make a Law, to puniſh ſuch as by their Arti- 
fice would evade the Law. Here is this Gentle- 
man, as we ſay, guilty of High-Treaſon ; but 
that we ſubmit to you. 

This Gentleman was in the Proſecution of the 
Law, and might have been tried in the regular 
Way, and had the Witneſſes upon their Oaths ; 
(the Grand Jury have found Billa Vera upon their 
Oaths; ) but we muſt appeal to a worthy Mem- 
ber of the Houſe (who becauſe he was a Member 
we did not call upon him) to give you an Account 
how he did delay and protract his Trial; and 
now they know he can't be tried at all, they 
pretend he is willing to be tried : And becauſe 
he can't be tried, they would have it as an Ar- 
gument that he ſhould not be puniſhed by any 
other Means. 

Sir, It ſo notorious a Crime as this is, ſhould 
be committed againſt the Body of a Nation, and 
go unpuniſhed, either in the common Courſe, or 
by ſome extraordinary Methods, the Nation would 
be in a doubtful and dangerous Caſe. 

When this Houſe hath paſſed their Judgments 
in this Matter, it will go to another Place, where 
it will have another Examination; and it will 
have that regular Conſideration that all other Acts 
have. We are in an extraordinary Caſe, and do 
think, That this extraordinary Caſe does deſerve 
an 8 Puniſhment, 

ir Barth. Shower, I beg Pardon but fo 
Word : No Man does — ſuch Conſults wh as 
than my ſelf; but I do not think, that Diſcourſes 
are ſuch an Overt- Act of High-Treaſon, as de- 
ſerves the Puniſhment of Death, ; 


Sir John Fenwick and the Counſel withdrew. And 


being withdrawn, 


Admiral Ruſſel. I think this may be a 
Time toaſk Queſtions : If ſo, 1 think oft! 
my ſelf enough concerned to trouble 


f O tre Meaning Fen- 
you with one or two. I think in the wick": Ifir. 
Paper that hath been read, I am . 


mentioned twice, Theſe are the 


Que- 
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Oueſtions I deſire to have aſked, What Proof he 
— of this? Whether ever he ſaw—. And, 
what Proof he has that I ſent Captain Zloyd over, 
and chat I gave him a Liſt of the Ships? And 
that I faid, we could not fit out thirty Ships in 
May? And whether or no, ſince this Revolution, 
he hath had any Converſation with me? 
Colonel Crawford, What that honourable Perſon 
fays, calls me up; my Name is mentioned in Sir 
bn Fenwitk's Paper; I deſire you would aſł him, 
hy he mentioned me in his Paper, as he hath 
done? And tliat you would require him to make 
Proof of what he fays in relation to me. 

Colonel Godfrey. I defire ſome Queſtions may 
be aſked him. in relation to a noble Lord, my 
Lord Marlborough: If he be guilty, I would have 
it known, and I would as willingly have it known 
if he be innocent, as I believe it will ſo appear. I 
would have him aſked, Whether, ſince the Begin- 
ning of this War, or from the Time of this King's 
Landing, Sir Jobn Fenwick didever ſpeak to him, 
in publick or private? Or ever did write to him, 
or receive any Meſſage by Word of Mouth, or 
Letter, from my Lord Marlborough ? He ſays, 
That ſome Service he had promiſed King James, 
inclined him to promiſe him his Pardon: I would 
know what that Service was? And in relation to 
his ſending Lloyd into France, Whether he can, by 
any Body elſe, make that appear? 

Colonel Crawford. That Gentleman hath put 
me in mind of one ſhort Queſtion ; Whether ever 
he converſed or ſpake with me in his Life? 

Mr. Bridges. Whether Sir Fobn Fenwick hath any 
Body but himſelf, to ſupport the Hearſay he bath 
given an Accountof? And Ideſire a Queſtion may 
be aſked him on behalf of the Duke of Shrewſbury z 
What Proof he has that the Duke of Shrewſbury 
came into the Office of Secretary of State again, 
by the Operation and Conſent of King James? 

Nr. Vernon. I defire a Queſtion may be aſked 
previous to that, becauſe *tis ſo in Time; How 
he knows that noble Lord was in Treaty with 
King James, beſore he went out of the Secretary's 
OFfice, when he firſt came there? 

Colonel Crauvil. Idefire he may be aſked, What 
Proof he can give, that my Lord Bath was to be- 

ray Plymouth into the Hands of King James, or 
the King of France; and whatever elſe my Father 
is accuſed of in that Paper? f 

Mr, Harley. I humbly propoſe it to you for the 
Method of your Proceedings, ſince you take this 
Method, Whether it will fave you Time for you 
to look upon that Paper, and aſk him as to the 


' ſeveral Parts of it, what Proof he can make 


of it. 

Mr. How. I do not oppoſe Sir Jobn 
Fenwick's being examined to this Pa- 
per; but it might have been more to 
your Credit, if you had examined 
him before your Vote: But here 
are a great many Gentlemen riſe, 
to aſk a Man to that which he does not pre- 
tend to any Proof of. The beſt Way for ſaving 
your Time is, I conceive, to have the ſeveral 
Parts of the Paper that does concern theſe Gentle- 
men read to him: and to aſk him upon what 
Grounds he gave the King that Information. This 
will lead him into all that he knows of the 
Matter, 

Mr. Becaren. T am not againſt the Queſtion 
that is propoſed laſt; but you may aſk him that 
at * But there is a noble Lord chat is reflect- 

OL. V. 


A Fate made 

a little before, 

by which that 

aper TC 4 
condemned, 


1696. Fal upon # Bil of kind, far High-Treaſo0, . 


ed on in that Paper, and that is. my Lord: Gad 
pbin; I deſite you wauld — to aſk the ſamg 
Queſtions as to him. * 95 

Lord Coning/by, I did intend to take care of my 
Lord 2 z, there is a hard Reflection upon 
that noble Perſon; but under favour, you ma 
I think, let him know you have ſuch a aper; an 
then afk him in general, What Proof he has to 
the Particulars of that Paper? And then you will 
do Injuſtice to no body. | 

Mr. Norris. There have been ſeveral 
moved by ſeveral worthy Members; and, I think, 
the Queſtions ought to be aſked : But, I 124 
there is one previous Queſtion to all theſe; and 
that is, when you tell him that you have ſuch a 
Paper, I think the firſt Queſtion ſhould: be, Whe- 
ther ever he delivered thoſe Papers to the King? 

Sir R. Delaval. I find I am named in that Pape 
that Sir Jahn Fenwick hath given; I deſire 
Part that relates to me nk, read to him; 
that he may give a Reaſon why he hath ſaid ſo 
me and Mr, Klligrew, oy 

Lord Walden. There is another mentioned, and 
that is Commiſſary Crawford; I deſire he may be 
aſked, What Proof he hath, that he gave Mr. 
a Liſt of the Army ? 

Mr. Chanc. of the Exchequer. I can't blame Gen- 
tlemen for aſking Queſtions that concern them or 
their Friends : — are for reading of it to him, 
I am againſt that; But yet I would have you to 
enquire into this Paper. And being you intendeq 
to do it, it might have been as well enquired into 
before Mr, Dighton came laſt to him. Ithink you 
may put your ſelf into an eaſy Method, and avoid 
all leading Queſtions; and aſk him upon every 
Name in that Paper, as you come to it, What he 
knows of that Gentleman? And aſk him no othet 
Queſtion, | 

Mr. Smith. I was ſtanding up to the fame Pur- 

ſe: I would not have you to put Words into 

is Mouth, nor let him know by any Queſtion 
what Anſwer he is to make. | 

Mr. Speaker. Gentlemen, I am willing to do you 
any Service I can: but hereare long Informations, 
and I never read them, nor know the Contents of 
them, but as they were read at the Table, 

Mr. Att. Gen. I think the Method lately pro- 
poſed will ſave you a great deal of Time, and is 


proper for the Diſcovery of the Truth; that you 


will name the Perſons to him in order as they 
are in the Paper, and aſk him in general, What 
he knows of thoſe Perſons? But when you call 
him in, I am not for aſking him to the particular 
Things he hath ſaid againſt them in that Paper; 
becauſe that Paper, though it is under his own 
Hand, is not his own; and if he knew it then, 
he knows it ſtill, 

Colonel Mordaunt. I won't pretend to propoſe 
any Thing, only for the ſhortning of your Time: 
It after you have informed him thereis ſuch a Pa- 
per, that you ſhould aſk him, Whether he will 
own it? And then, What Sort of Proof he will 
bring to prove it? You will find he will either tell 
you, he will adviſe with Counſel, or whether he 
will give any Anſwer art all. 

Lord Cutts. Ihave only one Queſtion to be aſk'd 
Sir Fobn Fenwick z tis not a Queſtion that relates 
to any Perſon named in that Paper. I think there 
is no one Perſon that he hath named, but is emi- 
nently known or believed to be in the Intereſt of 
this Government; and none but what are in ſome 
Poſt of Truſt, and Employment in it. Then, 4 

N 2 think 


to paſs that he hath had ſo much Converſation 
with Perſons of that Character, and none with 
thoſe People that he hath been ſeen daily to con- 
verſe with ? And if he hath, Why he hath not 
diſcovered them, as he hath done the reſt? 
Mr. Speaker, Is it your Pleaſure I inform him 
we have the Informations? —_ 
Mr. Palmer. If I am not miſtaken, when you 
firſt called Sir Jahn Fenwick before you, he referred 
Himſelf to what he had informed the King ; and 


referred himſelf to that Paper, as cften as you 


aſked him any Queſtions. And if you aſk him 
neral Queſtions, I preſume he will give you the 
me Anſwer : Therefore, Ithink, it may be pro- 
per toaſk him, Whether this is the Paper that he 
delivered in, or not? Or otherwiſe, I doubt, he 
will tell you, He knows nothing but what is in 
that Paper. Now, if he refers to that Paper, you 
may alk him, if he knows it again, if it be ſhewed 
to him ? | 
Mr. Sloane. What this Gentleman has ſaid, has 
partly interrupted what I was going to offer; but 
as to what he ſays, That when he was here before, 
he referred to his Confeſſion delivered in to the 
King; we did not tell him we knew of that: But 
he put it further, That he was not hound to ac- 
cuſe himſelf, and that what he ſaid might be gi- 
ven in Evidence againſt him; and ſo far he was in 
the Right : For if he knew of any Body that was 
concerned in a Conſpiracy againſt the Govern- 
ment, that was Miſpriſion of Treaſon at leaſt in 
him. I don't queſtion but it was a very miſchie- 
vous Contrivance; but if he ſnould confeſs it, with- 
out ſome Aſſurance of being indemnified, he 
proves himſelf to be guilty of it. 

Mr. Yice-Chamberlain. You ate now upon the 
Method of your Proceedings. There is great Su- 
ſpicion whether this Paper be Sir John Fencvich's 
own or no. If you will tell Sir Jobn Fencvict, that 
in the Paper in your Hand he hath laid Things to 
the Charge of Perſons of Truſt, whom this Houſe 
hath a good Opinion of; and that this Houſe de- 
fires to know, WhatGround he hath for it? If he 
does not think fit to give you an Account of it, 
there 1s an End of your Enquiry. 

Mr. James Montagu. The Houſe ſeems to 
agree, that they will have Sir John Fenwick ſent 
for in: I ſuppoſe you will not have the Counſel, 
nor Solicitor by; and when he withdraws, I deſire 
he may be kept private, from his Counſel and So- 
licitor, 


Lord Cutts. By Sir Jobn Fenwick's Behaviour, 


when he firſt appeared at the Bar, and by what he 
ſaid then, I believe Sir John Fenwick did tell you 
to this Senſe, That he had Affurance from a noble 
Perſon, that what he then ſaid, ſhould not riſe 
againit him in judgment; and I think he was 
rold, If he dealt ingenuouſly, he might expect 
Favour, or to that Effect. I do, for the ſaving 
of Time, mention it to you, to conſider how far 
the Houſe may give him Security, that what he 
here ſays ſhall not riſe up in Judgment againſt 
him; and that if he dealt ingenuoufly he might 
expect ſome Favour from this Houle. 

Mr Harley. Vou are upon the niceſt Thing, in 
its Nature, that poſſibly can come before you. I 
think before you call him in, it ought to be un- 
derſtood that the Queſtions be very plain, 

Mr. Manley. Ithink you have been well moved 
from the other Side, That we ſhould g ot read this 
Paper to Sir John Fenwick: And I am of that Opt- 


nion from this Conſideration, beſides what hath 
been mentioned: We are here ina, Judicial Capa- 
city as well as a Legillative; and this Paper I take 
to be an Examination made upon Sir Jom Fenwick z 
and as my Memory ſerves me, ſome Things he 
ſpeaks of as Matters of Fact, which he does poſi- 
tively aſſert z which being contained 1n the ſame 
Paper with other Matters of Hcarſay, if you 
ſhould read that Paper to him, and aſk him a 
Queſtion, Whether that be his Paper ? That, I 
doubt will be contrary to the Rules of Law : For 
itwill beaſking, Whether this Information againſt 
himſelf be true or falſe? And I think it docs not 
become the Dignity and Honour of this great 
Aſſembly, to aſk him any Queſtions that may 
make him accuſe himſelf, 

Mr. Vernon. I would obſerve to you, that he 
has not conſidered theſe two Papers : The firlt of 
theſe Papers I think the Bill refers to, and that is 
under Sir Jobn Fenwick's Hand: and there he does 
charge nothing at all upon himſelf, but it is an Ac- 
cuſation upon the Perſons named, In the firſt Pa- 
per he does ſay, There was a ſclect Number to 
manage the Affairs of King James, and ——- 
was ſent over, but they are not named ; and af- 
terwards he went about to explain it in the ſe- 
cond ; and the Bill referring only to the firlt, I 
ſuppoſe you wall confine your ſelves only to the 
firſt Paper. 

Mr. Chancellor of th: Exchequer, T would think of 
ſome Way to reconcile theſe Things you are go- 
ing upon: For though Gentlemen are in the Right 
to preſs for theſe Queſtions z yet I do not think it 
the Buſineſs before you. Therefore I think you 
ſhould acquaint Sir Jon Fenwick, that this Paper 
hath been preſented to you, whichthis Houſe hath 
thought falſe and ſcandalous: But before he goes 
away, this Houle has a Mind to hear what he 
would fay to it; and let him fay what he would 
upon that, then you would not lead him by any 
Queſtion. The firſt Perſon that is named I have 
a great Reſpect for, and am as willing he ſhould 
be vindicated as any. The firit Queſtion that you 
aſk him is, What he kaows of my Lord Gods!- 
phin ? But that you ſhould literally aſk him Que- 
ſtions, as the Paper ſtates it, I don't think it pro- 
per for this Aſſembly to aſſæ; for there are Facts 
beyond the Act of Indemnity, many of them. Af- 
ter you have done with the Paper, I have ſome 
Queſtions to aſk him : I take theſe Matters to be 
falſe ; but I ſhall have ſome Queſtionsto aſk him 
which I believe will prove truc, 

Mr. Bridges. Before you call in Sir I h PFenwict, 
I would offer one Thing to your Coullderation : I 
think that Paper you are upon is written with 
Sir Jobn Fenwick's own Hand, Why may it not 
be fit for you to aſk Sir Fobn Fenwick, it that be his 
Hand ? 

Memiers, No, no. | 

Mr. Speaker. Is it your Pleaſure that Sir Ibn 
Fenwick be called in? 


Wrich Queſtion being put, it paſſed in the Afir- 
malive. And be was brought in <ithout bis 
Counſel, 


Mr. Speaker, Sir John Fentvick, this Houſe does 
underſtand that you have given in Informations 
againſt ſeveral Perſons of great Quality, that have 
been in the Government; and they do expect 
from you, that you ſhould deal clearly and can- 
didly with them, and give them an Account of 

2 | what 
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what you know in relation to thoſe Perſons. 1 
am commanded in the firſt Place, to alk you, 
What you know of my Lord Gadolphin, in rela- 
tion to this Matter? 

Sir Jobn Fenwick, I am under a double Proſe- 
cution for my Life : I know not but what I ſay 
may turn to my own Prejudice: I hope the Houle 
will not think it Obſtinacy in me; and ſince this 
Houſe have done me the Favour to hear me by 
my Counſel, I hope they will pleaſe to conſider 
what they have ſaid, 

Mr. Speaker. No doubt the Houſe will conſider 
what you have ſaid by your Counſel, that is, in 
reference to your own Defence; but they do ex- 
pect from you, as I told you before, That you do 
deal candidly with them in what you know of this 
Matter. f 

Sir Fobn Fenwick, Sir, I am under Proſecution 
for my Life: and, I hope, the Houſe will pleaſe 
to conſider, That I know not what Inconveniency 
may come upon me by itz and, I hope, the Houſe 
will excuſe me, for I do it not out of Obſtinacy, 
but for my own Preſervation, 

Mr. Speaker. You would do well to adviſe your 
ſelf well in this Matter; *tis of great Concern- 
ment; the Favour of this Houſe, if you deſerve 
it, may be of great kindneſs to you. I have only 
in Command to tell you, what the Houſe expect, 
and you are to conſider how to anſwer it. 

Sir Jobn Fenwick. J hope the Houſe will not put 
me upon apy thing that will hurt my ſelf: I 
ſhould be ſorry to incur the Diſpleaſure of this 
Houſe, but I hope they will confider my Con- 
dition; and I am ſure the Juſtice and Honour of 
the Houſe is ſuch, That they will not preſs any 
Man to do any Thing that may hurt himſelf. 

Mr. Speaker. Sir, if you pleaſe to withdraw. 


Accordingly Sir John Fenwick withdrew. 


Lord Cats, I would humbly propoſe ſomething. 


to you to ſave your Time, and remove this Incon- 
veniency. The Houſe have heard what Sir Jobn 
Fenwick ſays; I can't but ſay, that in Mattets of 
Blood we can't be too tender; but that I would 
propoſe to you, if this Houle approve of it, is 
this; Suppoſe you wave the whole Matter to the 
laſt Moment of paſting your Bill, and then I ſhall 
have ſomething more to ſay to you in the Mat- 
ter. 

Mr. Clert. Now I think it very proper for you 
to proceed in your legiſlative Capacity. I am 
glad the Houſe have taken ſo much Pains in the 
Examination of the Matter; and it is no ſmall 
Satisfaction to me, That che Gentleman was 
brought to the Bar upon this Enquiry; very 
probable, another Time may induce him more 
to comply than he does at preſent; though, if 
I may ſpeak my Opinion, there is little hope 
of the Gentleman's anſwering your Expectation 
here : And I think the firſt thing you are to do 
now, is to Read your Bill. | 
Mr. Pultney. One of the Allegations of the Bill 
is, That his Trial was put off upon ſeveral repea- 
ted Pretences of making a Confeſſion. The Coun- 
ſel for the Priſoner took notice, That that Alle- 
gition was not proved: The Counſel for the Bill 
told you, They muſt refer to a worthy Member of 
this Houſe, who could prove it 3 the worthy 
Member is Mr. Vernon. I ſuppoſe, before you en- 
ter intoa Debate, as there will be after the ſecond 
Readir g of the Bill, Gentlemen will deſite to have 
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all the Evidence. And I find your Orders is, That 
Mr. Vernon do give in his Evidence while Sir Fobn 
Fenwick is at the Bar; and therefore I humbly 
move, That Sir Jabn Fenwick may be called in 
while Mr. Vernon gives his Evidence. 

Mr. Speaker. I ſuppoſe if Mr. Vernon gives Evi- 
dence, you will call in the Counſel. | 4 

Members. Yes, yes. 

Mr. Speaker. Pray then hear the Motion that 
hath been made. Shall I put the Queſtion, That 
Sir John Fenwick and the Counſel be called in, 
while Mr. Vernon does give his Evidence? 


Which Queſtion paſſed in the Affirmative z and Sir 
John Fenwick, and the Counſel on both Sides, 
were brought in, | 


Mr. Speaker. Gentlemen, you that are of Coun- 
ſel of both Sides, the Houſe, before.they proceed 
any further, was willing to hear the Teſtimony 
of a worthy Member of this Houſe, which has not 
yet been given; and they are willing that Sir Jobn 
Fenwick, and you, ſhould be preſent while it is 
given. Mr. Vernon, will you pleaſe to acquaint 
the Houſe, Sc. 

Mr. Vernon. If I underſtand the Counſel for the 
Bill aright, that which they did appeal to me for, 
was about the protracting of Sir 7abn Fenwick's 
Trial, and upon. what Pretence it was. The Ac- 
count, Sir, that I can give of it, is this: That 
Sir Jobn Fenwick's Trial was put off, will appear 
beſt from the frequent Adjournments of the Seſ- 
ſions at the Old- Bailey for. ſix or ſeven Weeks to- 
gether, For when Sir 7obn Fenwick was commit- 
ted to the Tower (which was, as I take it) on the 
19th of June, there was, I believe, a Seſſions to 
be held ſoon after ; for, as I remember it, the firſt 
Application that Lady Mary Fenwick made for 
putting off Sir John Fenwick's Trial was upon the 
zoth of June; and the Petition was, That he 
might have ſome Friends come to him to adviſe 
him how to make his Application to the King : 
On the goth of June, or about that time, my La- 
dy Mary Fenwick did firſt propoſe, That ſomebo- 
dy ſhould be ſent over from Sir Jobn Fenwick to the 
King upon ſome Matters of Importance, but did 
not declare what they were; but only that ſhe 
was told there was ſuch Matters, and ſhe had a 
proper Perſon to fend, and would acquaint the 
Lords Juſtices with the Man, if he might have 
leave to go to: But afterwards my Lady Mary Fen- 
wick ſaid ſhe could not provide a Perſon fo foon ; 
and, I think, the 2d of July, ſhe came and offered 
to go her ſelf, and faid, if it was not as much 
for the King's Service, as Sir John Fenwick's Bene- 
fit, ſne would not undertake the Journey. She 
had leave to go, and would have capitulated, that 
the Trial ſhould be put off till ſne returned; but 
the Lords ſaid, when ſhe ſhould return, would de- 
pend upon her Pleaſure; but they would write 
to the King at the ſame time, and give notice of 
her Intention, and that the Trial ſhould not go on 
till they had an Anſwer of their own Letter. 

There was a Paſſage inthe Tranſport-Ship going 
to Hlalland, and my Lady Mary Fentvicł deſired to 
ſpeak with Sir Jabn in private, in Order to her 
Journey; the ſame Night ſhe came back again, 
and ſaid, ſhe had conſidered of it, and faid, the 
would not go; and ſeveral Reaſons ſhe gave. 
Upon the 7th of Fuly there was a noble Lord that 
was in the Commiſſion for the Adminiſtration of 
the Government, ſaid, he had had an Application 

made 
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made to him from another noble Peer, my Lord 
Carliſle, who deſired that he would go to ii ders 
Fenwick, for he had been very earneſt to ſpeak 
with him. That noble Lord did acquaint the 
Lords Juſtices with it, who acquieſced in what he 
thought fit to do in the Matter. 
He went the ſame Day to Sir Jobn Fenwick, and 
th* next Day the Lords Juſtices met again; he 
then told he had been with Sir Jabn Fenwick, and 
thar __ Fenwick had told him, he had ſent 
to the King; for he did not allow it ſhould be 
otherwifecommunicated. My Lords then thought 
it was fit to ſtay for che King's Anſwer. This 
was the 7th of July; and by what Accident Iknow 
not, but no manner of Account came till the 7th 
of Auguſt, that the Letter was received; but the 
7th of Auguſt, the Letter was acknowledged to 
be received ; and the Anſwer that then came to 
it, was, That the King had not received any great 
Satisfaction by the Meſſage ; (I know not what it 
was) but that Sir Jobn Fenwick ſhould be tried; 
but withal, that noble Lord acquainted my Lords 
2 That the King was pleaſed to write to 
im, That what Sir Jobn Fenwick had to ſay ſhould 
be ſent him in Writing. It happened at that time, 
that the Judges were upon their Circuit : and 
there being the King's Directions to receive what 
Sir Jobn Fenwick had to ſay in Writing; that 
noble Lord did undertake to go again to Sir Jobn 
Fenwick; and, I ſuppoſe, he did receive ſomething 
from Sir John Fenwick, which he ſent to the King: 
When the Anſwer to that came it was in Septem- 
ber, and that noble Lqrd was at the Bath; and fo 
it required a little time Why then itappeared, 
That the King's Direction was, That what Sir 
Jobn Fenwick had ſent to the King, he ſhould prove 
it; and he ſhould likewiſe ſhew his Ingenuity in 
Confeſſing what he knew of any other Deſigns 
againſt the Government: And the 1oth of Septem- 
ber, as I take it, I was directed to goto Sir Jobn 
Fenwick, who was then in the Tower, and to 
acquaint him with this Meſſage from my Lords 
uſtices. Sir John Fenwick's Anſwer was, That he 
no more to ſay, or ſome words to that effect; 
and then he mult prepare for his Defence as well 
as he could; but if he could ſpeak with that no- 
ble Lord, he ſhould be glad to do it; but he was 
not come from the Bath, and Direction was then 
iven for his Trial. Again in the mean time that 
noble Lord did come, and he did go to Sir Fobn 
Fenwick, and he brought an Account from him, 
That Sir Jobn Fenwick would prove to the King, 
and make out what he had ſaid ; and was ready 
to give the Lords Juſtices Satisfaction: And upon 


that, I was ſent to Sir Jobn Fenwick; I carry'd the 


Meſſage in Writing, which you may ſee when you 
pleaſe; and it was to aſk him, Whether he was 
willing to make outby Proof, what he had already 
ſaid to the King; and whether he was ready, in 
Compliance with the King's Directions, to give the 
Lords an Account of what he knew of any Deſign 
againſt the Government? I carry'd Sir Jobn Fen- 
wick this Meſſage, and he returned an Anſwer in 
Writing, That he was ready to make out to the 
King what he ſaid, and — acquaint the Lords 
withall the Matter, that he had not obſerved to the 
King (his Arraignment was then to have come 
on the 17th) but he did dictate a Paper which was 
brought to the Lords, which they thought fit to 
be ſent to the King; and the Trial was put off as 
to that time; And before an Anſwer from the 
King came, it was (I belicve) the beginning of 
2 


Ofober : And this is the Account I have to give 

ou. 
f Mr. Speaker. Gentlemen, you conſider that this 
Evidence is given, with Relation to that part of 


the Bill, that ſecs forth, how Sir Jobn Ferwick had 


delay'd his Trial by Offers of Confeffion. You 
have heard what the Evidence is ; if you have any 
thing to obſerve as to that Point, you may fpeak 
before you withdraw. 

Sir Tho. Powys. As to this Matter, I can only 
ſay, That in it ſelf at leaſt, according to our 


Rules of Law, it is not, in any degree, Trea- 


ſon: What you will conſtrue it to be, I can't 
tell. We think it is only what is very uſual 
when Perſons are under an Accufation ; they 
will put off their Trial as long as they can: 
Perhaps their Witneſſes may be out of the way, 
or ſomething elſe may be the Reaſon · of it, and 
it does not carry any Crime in it ſelf; at leaft, 
not of the Nature that this Bill is of, 

Sir Barth. Shower. Wedo think, with Submiſ- 
ſion, that, conſidering the Nature of the Bill, and 
the particular Caſe of Sir Jobn Fenwick, will (in 
ſome meaſure) anſwer this Fact: I take this 
ſingly in it ſelf, as it hath been obſerved, not 
to conſiſt with Honour; but it does not import 
a Crime, for any Man to uſe little Inſinuations 
to put off his Trial. But, ſuppoſe it was un- 
lawful, or that which they call prevaricating g 
I hope it is far from making him guilty of 
High-Treaſon, which is the greateſt Crime this 
Bill deſigns to paſs Sentence for; and, I hope, 
you will conſider, if it be an Offence, *tis fo 
at Common Law; and the ſame Evidence will 
prevail to bring Sir Jobn Fenwick to condi 
Puniſhment by the common Methods. And if 
it be no Offence, I hope you will not by a 
Law make it an Offence, ſo as to infli& the 
greateſt Puniſhment for this Artifice. 

Mr. Speaker. Mr. Serjeant Geuld, Have you 
any thing to ſay ? x 
Mr. Serj. Gould. No, Mr. Speaker, 

Mr. Speaker. Then withdraw. 


And being withdrawn, 


Mr. Sloane. I propoſe it to you, Whether, if the 
Paper be Evidence, it ſhould not be read in the 
Preſence of the Priſoner? 


Members, No, no. 


Then the Queſtion was put for Candles, which poſed 
in the Afirmitive, and they were brought in. 


Ordered, That the Counſel be diſcharged any fur- 
ther Attendance at this time. e 


Mr. Methwen, There can be no Debate previ- | 


ous to the reading of your Bill, I deſire the Or- 
der of the Day may be read. 


Accordingly the Order of the Day fer reading of 
the Bill a ſecond Time, was read by the Clerk. 


Then the Bill was read a ſecond Time by the Clerk. 


And being afterward; opened by Mir. Speaker, and 
Mr. Speaker having expected for ſome Time, 
and no Member riſing up to ſpeak : 


Mr, Speaker. 


Shall I put you th eſtion of 
Commitment? ö 


Sir 
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you to exert that Power? And u 
me leave to obſerve the Nature of the Crime of 


Sir T9. Dyke. Sir, I hope you will not put the 

neſtion of Commitment till ſome Exception is 
made to the Bill; I am ſure it is as liable to Ex- 
ceptions as any Bill that hath been brought in a 
great while: Tis a tender Subject to ſpeak of, 
the Pretence of the Bill being for the Preſervati- 
on. of the King and Government: And if I 
thought it was really ſo, I ſhould be heartily for 
itz for I think there is no Compariſon between 


te Value of the King's Life, and that of private 
*® Perſons : But that hath been often ſaid, but not 


proved z therefore, I think, I may tell you my 


Reaſons why 1 am againſt the Bill. That the 
* Parliament hath a Power to make ſuch a Law, 
is agreed ; but I think it ought not to be uſed 
but upon extraordinary Occaſions, when Great 
> Perſons are concerned, that can't be otherwiſe 
© brought to Juſtice, and when Crimes do not fall 
under the Denomination of the Law, which is 


not the preſent Caſe. This Caſe 1s, That a 
Gentleman is charged with Treaſon z and 'tis 


proved but by one Witneſs; though the Counſel 
= did ſay, That a Conſult to levy War was not 
* Treaſon. 
that is alledged, or it is not proved. Here you 
are Judges, Proſecutors; Witneſſes and Jury: I 
would know in what Country it is fo ? Beſides, 
the Witneſſes are produced here, and not ſworn 
and upon the whole, there is but one Witneſs, 


Now cither it will not be the Crime 


Sir, I am againſt the Bill, and againſt it, as being 
of dangerous Conſequence, 
Mr. Putney. This Matter before you is of ſuch 


a2 Nature, that as a Debate is riſing upon it, I 
hope all Gentlemen will hear one another with 
the greateſt Attention that may be. 


The worthy Member admits you have a Pow- 
er to paſs the Bill, and I do not find that con- 


- teſted by any Body; though (with Submiſſion) 
the latter Part of what he ſaid, contradicted what 
he admitted at firſt ; but ſince that is ſo much 


agreed, I ſhall ſay but little to it, and that is 


* this, That without ſuch a Power as this, any 
Government would be imperfect, and would want 


a ſufficient Power for its own Preſervation, upon 
extraordinary Occaſions. You have been told, 
this hath been an untrodden Path; but, I believe, 
Gentlemen are pretty well ſatisfied it hath not 
been ſo untrodden, and many Precedents of that 
kind have been quoted ; and the Counſel againſt 
the Bill have admitted, That there have been 
frequent Precedents. An Objection hath been 
made to ſome of them, That they were made 
in ill Reigns ; but I take it to be no Objection, 


That the Precedent was made at one Time or 
another, ſince *tis agreed, that we have ſuch a 
Power, and that that Power hath been executed. 


The chict Matter before you is, Whether in 
the preſent Caſe, there is ſufficient Ground for 
n that, give 


this Gentleman, and the Evidence that hath been 
brought to prove him guilty of that Crime. 
* His Crime is High-Treaſon, the higheſt Crime 
in the Law: *Tis for conſpiring the Deſtruction 
4 of the King, and the Overthrowing of the Go- 
> vernment, The Overt-A& which the Bill tells 


vou (and which is mentioned in the Indictment) 
his inviting in a French Force, in order to ac- 
compliſh his Deſign. If this Crime would admit 
of Aggravation, ſome other Parts of the Bill 
z vould aggravate it; but I think it will admit of 
none. The Counſel at the Bar made a Doubt, 
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Whether or no, that which was laid in the In- 
dictment, did amount to a ſufficient Overt- Act of 
High- Treaſon; and his Argument he drew from 
a Book that hath been put out by a learned Gentle- 
man of the Houſe ; but the Gentleman could ea- 
ſily have anſwered himſelf; and, I preſume, did 
not ſpeak his own Opinion, For that Gentleman 
did write a Book, called, His Majeſty and Go- 
vernment vindicated : By which he endeavoured to 
overthrow the Arguments in the other Book of 
the other Gentleman. | 

As to the Proof before you, you have had the 
Teſtimony of Mr. Porter, whoſe Evidence hath 
been juſtified by the ſeveral Convictions grounded 
upon it; and by the Confeſſion of ſeveral Gentle- 
men, that have owned the Fact at the very Time 


when they have been going out of the World : 


And there hath been no Evidence brought by the 
Priſoner at the Bar, that ſhould invalidate the 
Teſtimony of this Gentleman. And fo (with 
Submiſſion) you have one undoubted Evidence, 
that does charge the Priſoner with the Fact men- 
tioned in the Bill: You have other Proof that 
does not come up within the Letter of the Law; 
but you have ſtrong circumſtantial Proof, that 
every Gentleman will apply to his Conſcience in 
the Judgment he ſhall give in this Matter, One 
of the Allegations in the Bill is, That he did, by 
repeated Promiſes of making a Confeſſion, from 
Time to Time, gain a Delay of his Trial. It is 
a great Preſumption, that That was in order to a 
Deſign that he had of ſeducing Mr. Goodman, that 
was one of the Witneſſes ; for it was obſerved to 
you, what Practice there was in the Caſe, with 
the other Evidence, Mr. Porter. 

Sir, Gentlemen have objected the Conſequences 
of making a Precedent : You were very well told 
by a worthy Gentleman that ſpoke the other Day, 
near the Place where I am, That in the Caſe of 
a good Parliament, *tis not to be imagined that 
they will make uſe of this Precedent, but upon as 
good a Ground as you have now; and an ill Par- 
lament, they will have the ſame Reaſon, for they 
will copy after the ſame Precedents that have been 
made before, and will not ſtick at doing of it. 

Beſides, let Gentlemen conſider the Way of 
Arguing: I have a Power to do ſuch a Thing, 
and yet if I have ſuch a Ground as is ſufficient, I 
ſhall not make uſe of it: To ſay you havea Pow- 
er, but ſhall not exert it, is as good as to ſay, 
you have no Power at all. 

There were ſome Precedents cited by a learned 
Gentleman that ſpoke againſt the Bill, and he 
particularly quoted that of my Lord Straford ; 
and the Act of Parliament that repeals that At- 
tainder, was in Part read to you: But, Sir, the 
Reaſons given in that Bill of Repeal of my Lord 
Strafford's Atcainder, are, That it was obtained 
in a tumultuous Manner, which influenced the 
Parliament in doing of it; and that it paſſed in 
the Houſe of Lords, when moſt of the Lords 
were abſent: And at laſt, the King, when he 
gave his Conſent, by Commiſſion, to the Paſſing 
of the Bill, it was with great Reluctancy. 'Tis 
certain, all theſe are Reaſons that are given; but 
there is not One that queſtions the Parliament's 
Power of doing itz though upon the Trial, 
Gentlemen may remember, there was a Doubr in 
the Law, Whether the Evidence was ſufficient. 

Sir, It hath been urged to you, of what ill Con- 
ſequence it would be, and how much Injuſtice, to 
make a Law to puniſh a * 
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of Goodman, taken before a Juſtice of Peace; for 


that the Parliament may declare That to be a 
Crime, which was not ſo before, no Body doubts ; 
and without that, the Clauſe in the 25th of 
Edw, III. ſignifies _— ; and I don't imagine 
it isa greater Injuſtice to ſupply in Point of Form, 
as to Matter of Evidence, when the Fact com- 
mitted by the Priſoner, was againſt a known Law, 
at the Time when it was committed : And the 
rather, if I think that Defe&t of Form in the 
Courts below, was occaſioned by the Priſoner. 
»Tis a Matter of Blood, tis true; but I do not 
aim at this Genleman's Life in it; but any Man 
muſt believe he muſt be concerned in great Mat- 
ters, to bring to paſs this great Deſign ; therefore, 
all J propoſe by it, is to get his Confeſſion, which 
in all Probability we might have had, if the other 
Witneſs had remained here. 
Sir, upon the whole Matter, I do think we 
have Power to do this : I do think here is good 
Evidence (I ſpeak with reſpe& to my felt) to 
think him guilty of this Crime. I do think, if 
this Bill does miſcarry, there is the greateſt Blow 
that can be given to your Conſtitution. And give 
me leave to uſe this Expreſſion z I think, if this 
Bill miſcarry, it not only turns this Plot upon you, 
but makes it impoſſible ever to come to the Depth 
of any other; and for theſe Reaſons, I am for 
committing of this Bill, 

Mr, Newport. Sir, I am unwilling to trouble 
you at any Time, but more eſpecially at this 


Time, when am afraid I am like to ſpeak againſt 


the Opinion of the Majority of the Houſe ; for I 
ſee Gentlemen are in great haſte for the Commit- 
ment of this Bill. 

Sir, in this Matter I look upon my ſelf, as every 
Gentleman here, to be a judge; and therefore, 
I will in this Caſe, as in all others, go according 
to the Dictates of my own Conſcience : I muſt 
be ſaved by my own Faith, and never will pin 
my Faith upon another Man's Sleeve: Perhaps it 
may be a Weakneſs in my Nature, that I am 
very tender in the Matter of Blood; but I hope 
Gentlemen will not be in ſo much haſte to com- 
mit the Bill; for De morte hominis, nulla eſt cuncta- 
tio longa. A Gentleman below ſaid, the other 
Day, it was poſlible in his own private Opinion, 
he might believe the Priſoner guilty z and ſome 
notice was taken of thoſe Words: But, Sir, I 
would put a Caſe for Argument's ſake, and 
would have it taken no otherwiſe ; and I would 
go a little farther than that honourable Gentle- 
man, and ſuppoſe that I knew, of my own pri- 
vate Knowledge, that Sir John Fenwick was guil- 
ty ; yet, Sir, with humble Submiſſion, as a 
Judge, I do not think it ought to weigh one Way 
or another with me; and will give you my Rea- 
ſon for it; for as a Judge, I am to go according 
to my judicial Knowledge, and not according to 
my private Knowledge. Tis a Maxim, Nil re- 
fert quid notat Judex, fi non nota forma judicii; and 
it puts me in mind of a Caſe in Hen. IV's Reign: 
Two Men travelled together, and one killed the 
other, and the Judge ſaw it: Afterwards that 
Judge went the ſame Circuit, and an innocent 
Man came to be tried before him for it; and yet 
the Judge, in that Caſe, was obliged to go ac- 
cording to his judicial Knowledge; all the Judge 
could do (the Man being found guilty) in that 
Caſe, ſays the Book, was, to reſpite the Judg- 
ment and Execution, and to make Application 


to the King for the poor Man's Pardon. 


The Evidence that is produced, is firſt a living 


that, truly I did not think Yeſterday, it was a 
legal Evidence: I am ſure in a Court of Law, it 
would not be admitted ; but the Houſe was pleaſed 
to read it, and Gentlemen, when they preſſed it, 
told us, Read it, valeat quantum valere poteſ, 
Then if you ſtrike this Paper out of the Caſe, 
with humble Submiſſion, there is nothing left but 
the Teſtimony of Captain Porter; and fo then in 
that Caſe, you have but one Witneſs, It would 
ſeem a little ſtrange, that the Commons of Ex- 
gland, that lately were fo very careful of the Lives 
of the Subject, and were ſo deſirous of paſſing a 
Bill, that did provide, That where there were 
two Species of Treaſon in one Indictment, and 
one Witneſs to one Species, and another Witneſs 
to another Species, that That ſhould not be good 
Evidence to convict a Perſon of High-Treaſon; 
that they ſhould be atrainting a Man for Treaſon 
upon one ſingle Evidence! Surely they will ſay, 
we have mightily changed our Opinions ſince laſt 
Seſſions. I ſpeak not this upon the Account of 
Sir Jobn Fenwick ; I know him not, though I 
am not a Stranger to his Character, and I hear 
that is none of the beſt: I ſpeak it as it may be 
my Caſe, or any Man's whatſoever. God knows, 
we live in an unſettled Time, and how ſoon a Pre- 
cedent of this Nature may turn upon any Man 
* whatſoever. 

Amongſt the great Irregularities committed in 
the late Reign, I thought that of Mr. Agernoon 
Sidney, one of the greateſt Strains I ſaw in Mal- 
minſter-Hall ; for there was my Lord Howard a 
Witneſs againſt him, and the next Evidence was a 
Book that he had wrote againſt Sir Robert Filmore, 
which, I think, is printed ſince this Revolution, 
and I have it in my Study; and I hope, I ſhall not 
be hanged for it. That was conſtrued to be cal- 
culated for a Treaſon that hath not been com- 
mitted above two Months, and was the ſecond 
Witneſs to convict him; but that Attainder was 
reverſed, and it was fit it ſhould be ſo; forl 
thought it a hard Strain to convict him upon that 
Evidence, 

I am very ſorry this Bill is brought into this 
Houſe ; nor can I imagine, after all that hath been 
ſaid by the learned Gentleman, why this Man was 
not tried when there were two poſitive Witneſſes 
againſt him. All the Reaſon this Gentleman has 
told you, is, That he promiſed to make an inge- 
nuous Confeſſion : But any Man might have eaſi- 
ly ſeen through this Confeſſion, That it was on- 
ly an Artifice to abuſe the King's beſt Friends; 
nay, the rather, when this Gentleman's Brother 
had ſerved this very Government, but two or 
three Years ago, the ſame Trick. We know my 
Lord Preſton was attainted of High-Treaſon, and 
then he muſt do ſomething for his Pardon; and 
he made an ingenuous Confeſſion, as he called it, 
whereby he accuſed moſt of the Great Men; and 
when he had a Pardon, though his Confe Non was 
under his own Hand, and delivered to the King, 
he denied every Word of it; and what he told, 
was to fave his own Life. My Neighbour cited 
you ſeveral Precedents; I have looked into a great 
many of them, they are mentioned in Ruſhworth's 
Cullections, in the great Argument that Mr. St. Job 


made for paſſing the Bill againſt my Lord Siraf- + 


ford; and as to thoſe Precedents, all I can ſay, is, 
[ could not have come up to them, if I had lived 
in thoſe Times, The laſt Precedent was of a 

2 Cook 
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„ol that put Poiſon into the Pot of the Biſhop 
7 Re: And what did they do? They did 
enact, that he ſhould be boiled alive. I have 2 
great Honour for the preſent Biſhop 3 but if it had 
happened in his Family, I ſhould hardly have con- 
ſented to the like. Judicandum eſt legibus non Ex- 
& 2mplis. I ſhould be glad this Gentleman might 
X (fer his due Puniſhment z but I am not, by any 
means, ſatisfied in the paſſing of this Bill: And 
as to what Gentlemen ſay is the Reaſon why this 
Man was not tried, becauſe it was thought he 
would have made an ingenuous Confeſſion Sir, 
if they have made any Miſtake, I will not help 
it by the paſſing this Bill of Attainder. I aſk your 
Pardon for troubling you ſo long: I ama Judge 
in this Matter, and ought to deliver my Opinion. 
I hope no Man doubts but I am as zealous for this 
Government as any Man whatſoever; but let 
what will come of it, I can't give my Vote for 
paſſing of this Bill. 7 
* Mr. $9! Gen. This is a Bill for Attainting Sir 
bi Fenwick of High- Treaſon: Tis the greateſt 
| Crime we know in the Law; and, I think, the 
| * greateſt Crime known in a Government. It is 
much greater than Murder, or any thing elſe; be- 
> cauſe it ſubverts the Government, and the Law 
© whereby theſe Crimes are puniſhed z and Perſons 
ſhould be deterred from committing theſe Crimes, 
g It hath been made a Queſtion by the Gentle- 
men at the Bar (1 think Two of them) Whether 


. * 
A E ** 


this Matter that Sir John Fenwick is indicted and 
, accuſed of, is High-Treaſon or not? I muſt con- 
f ſeſs I heard ſomething of it without Doors; and 
. that they would make it out, That if he was 
, guilty of the Matter charged, it was not High- 
, : Treaſon, I thought it ſomewhat a bold Matter, 
, but did not think they would have undertaken it 
C in this Place, though they might have pretended 
* ſome Flaw in the Indictment: But it ſeems they 
* have the Authority of a good Lawyer in it; and 
d they have quoted one learned Author, as they 
3 * pleaſe to call him, though I take that for a great 
1 = Compliment : I believe they may mean my {elf ; 
* anch they have done me ſome Honour; for they 
; ſay, my Lord Chief-Juſtice Hales was of the ſame 
18 Opinion; and then ſaid ſomething of Dyer. Now 
n he hath read ſomething at large out of that Au- 
15 thor he ſpeaks of, and challenges any one to ſhew 
es any Opinion, That ever a Conſpiracy to levy 
as War was High-Treaſon within the Statute of 
8 25 Edw. III. Now, I would give a Challenge on 
li- the other Side, That he would ſhew me any Opi- 
n- nĩon before tliat Time, or ſince, That a Deſign to 
3 3 depoſe the King is not High-Treaſon within that 
er * Statute, The Author that he ſpeaks of, ſays that 
or = expreſly in the Matter of my Lord Ruſſel, and tells 
1y you particularly; and in The Government vindi- 
nd © cated, which was only an Anſwer as to the Pro- 
ad » lecution of my Lord Ruſſel, there are ſeveral 
it, Caſes cited, That a Deſign to depoſe the King 
nd was High-Treafon, and agreed to by that very 
as Perſon; and it always was agreed to be High- 


g. © treaſon, Then take the State of this Caſe, and 


d, — of my Lord Ruſſel: The great Matter was, 
ed That he ſent ſome Perſons to view the Guards 
at (it was faid, in order to ſeize the King) z this was 
b's REvidence againſt my Lord Ruſſel, for a Conſpiracy 
bn to levy War: But it was ſaid, That this was not 
af- * $49 much a Conſpiracy to levy War againſt the 
Ss, King, as againſt the Guards. But this is of a quite 
ed different Nature: Captain Porter hath given you 
fa an Account of it, (and I think Goodman 's Exami- 
ok F024; 
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nation is to the ſame Purpoſe) ; That they met in 
Leadenhall-ftreet, and conſulted how to bring King 
James back again; and the only Method they 
could think of, was to ſend Charnock over to King 
James, that he might prevail with the French King 
to ſend them r0000 Men, and they would meet 
him here with 2000 Horſe: And for what Pur- 
poſe was this? It was to bring back King Fames 
again. I would be glad to hear if thoſe Gentle- 
men that were at the Bar, or any Body elſe, could 
ſay this was any thing elſe but a Deſign to de- 
poſe King William : And they can't ſhew me one 
Lawyer's Opinion, but that deſigning to depoſe 
the King, was ever called imagining the Death 
of the King, within the Statute of 25 Edw. III. 
The firſt Reſolution of this Matter was pr 
early; I think it was Hen. IVth's Time, and that 
was pretending Richard II. was alive, and that 
he was the lawful King : So that the Matter is 
Treaſon, as it is charged in the Indiftment. 
Then, as to the Precedent, That'tis an ill Pre- 
cedent; I muſt confeſs I am not afraid of a Pre- 
cedent of this Kind: k ſhould be glad if theſe 
Gentlemen ſhould turn back, and ſee how many 
Attainders have been by Act of Parliament. But 
I dare ſay, there have been more Men deſtroy'd 


a. 3 


by the irregular Judgment of a Commiſſion of . 


Ozer and Terminer, than by all the Acts of Par- 
liament, whether legal or illegal. | 

As to what they ſay of my Lord Coke, who 
mentions the Attainder of my Lord Cromwell 
and Sir J. Mortimer; the Gentleman pretends to 
repeat my Lord Cote's Words at large; but he 
did not deal ſo well as he ought to do by you 
for he ſhould have told 'you all my Lord Coke 
tells you; That Cromwell was never brought to 
anſwer, never permitted to ſay any thing for him- 
ſelf; neither in Parliament, nor where he was. 
Now, pray Sir, is this the preſent Caſe? Hath 
not Sir John Fenwick been heard by you? I would 
be glad that Gentleman, or any Body could ſhew 
me, that any Perſon hath ſo fair an Hearing be- 
fore Commiſſioners of Oyer and Terminer, as Sir 
Jobn Fenwick hath had before you. As to Sir 
John Mortimer, *tis much of the ſame Nature: 
My Lord Coke ſays, there was a Jealouſy of Sir 
Jobn Mortimer*s pretending to the Crown; and 
becauſe they ſuſpected him, they did give out, 
that he ſaid, That the Earl of March was Heir 
to the Crown; and if he did not, he would pre- 
tend to it himſelf, c. Now, fays my Lord 
Coke, this was but a bare Pretence, and nothing 
elſe : He ſpeaks as if he did not ever think him 
guilty of thoſe Words, and fays; having indicted 


him, they not being able to proceed that Way, 


they made it good by Act of Parliament, and he 


was condemned: So that what my Lord Coke com- 


plains of, is, That theſe Perſons ſo condemned 
were never heard; and if this be the Truth of the 
Matter, theſe Precedents (with Submiſſion) have 
no Affinity with yours. But I believe this may 
be ſaid in this Caſe, Sir Jobn Fenwick hath been 


heard, and that more than ever any one in Par- 


liament was before; iti a capital Matter. 


As to the Caſe of my Lord Stafford; he had | 


Counſel aſſigned him to ſtand by and hear, but 
not to prompt him. If there aroſe any Point of 


Law, he was to propoſe' the Matter to the Lords, 


and the Counſel was to aſſiſt him by their Di- 
rection. And in the Caſe here before you, you' 
have allowed Sir John Fenwict Counſel, not only 
to aſſiſt him in Point 1 "rs bur to aſſiſt him in 
Point 
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guilty: I do own, if any Gentleman think he ig bk 


ointof Fact too. They have made Anſwer for 
um; ſo that I ſay, be hath been tried fairer than 
any Man ever was in Parliament, be it upon Bill 
or Impeachment, that is, as to the Matter 
of dent. Then it hath been ſaid, This 
would not be good before the Judges. I muſt 
confeſs it; but the Evidence Captain Porter gave 
of his own Knowledge of Sir Jobn Fenwick, eve- 
ry body will agree is what the Law will allow. 
But he is but a ſingle Witneſs, and you ought 
not to proceed upon the Evidence of a ſingle 
Witneſs, Let us ſee how the Law ſtands upon 
the whole Matter: You have made an Act of 
Parliament laſt Seſſions, and I own the Law was 
before that, That there ſhould be two Witneſſes 
in Caſe of Treaſon ; but all that goes no farther 
than to Trials in the King's Bench, and Commiſſi- 
ons of Oyer and Terminer, and Goal- Delivery. 
And if you look upon thoſe Acts, tis very plain; 
for they refer moſtly unto the Judges, what they 
ſhall do in ſuch and ſuch Caſes : But then you will 
ſee what is the Reaſon of making thoſe Rules; I 
think there was good Reaſon that you ſhould not 
put that Power in Perſons below, that you have 
in your ſelves: You give them Rules to proceed 
by, and they are to keep up ſtrictly to them ; 
you may act by other Rules. Tis one Thing 
when I command my Servant to do ſuch a thing, 
and another thing when I act my ſelf. And there 
is a Difference when a Judicature is by few, and 
when *tis by many; the Law puts a greater Con- 
fidence in many than in a few. The ordinary Tri- 
al is by twelve Jurors; but if it be a Matter of 
an high Nature, as an Attaint, then it ſhall be by 
Twenty - four; and you do prefer a greater Number 
in every thing to a few. Tis ſaid, Though a 
Judge do think in his Conſcience a Perſon guilty, 
yet he oughtnot to make uſe of that private Know- 
ledge; and a Caſe was quoted out of Hen. IV. 
but I think that Judge might have behaved him- 
ſelf ſomething better than he did; and ſure I am, 
now he would be blamed. I do not ſay, that a 
Judge upon his private Knowledge ought to judge; 
he ought not; but if a Judge upon the Bench 
knows any thing, whereby the Priſoner might be 
acquitted or convicted (not generally known) then 
I do ſay, he ought to be called from the Place 
where he ſate, and go to the Bar and give Evidence 
of his Knowledge; and ſo the Judge in Hen, IV's 
Time ought to have done, and not to have ſuffered 

the Priſoner to have been convicted, and then get a 
Pardon for him; for a Pardon will not always do 
the Buſineſs, for there may be a Forfeiture that the 
King's Pardon doth not reſtore, But though we 
act as Judges here, do we act only as Judges? I 
thought we were as well Triers of the Fact as 
Judges. There is this Difference between the Ju- 
dicature of Weſtminſter-Hall and this Court; they 
are to judge upon a Fact found by a Jury ; but we 
act both the Part of a Jury in trying, and alſo of 
Judges in judging what the Fact amounts to: So 
that if a Jury-Man may make uſe of his private 
Knowledge to acquit a Priſoner, as (Ithink) no body 
doubts but tis his Duty to do, then every Gentle- 
man in this Houſe may make uſe of his private 
Knowledge to acquit the Priſoner, or convict him. 

I confeſs, for my part, I am ſatisfied, that Sir 
Jobn Fenwick is guilty of this Crime for which he 
ſtands accuſed. I do think this Crime is High- 
Treaſon; I think there is no danger of a Precedent 
in this Caſe, if you convict him, being convinced 
upon the Evidence you have heard, that he is 


not guilty of Meeting at the King's Head in 
Leadenball. ſtreet, or at Mrs. Mountjoy's, for the 
Purpoſe given in Evidence, he ought to be againſt 
the Bill; but I think, every Man that is of that 
Opinion ought to be for the Bill, I am one of 
thoſe that think he is guilty, and therefore am 
for Committing the Bill, 

Mr. Harcourt. I can readily agree with the 
Gentleman that ſpoke laſt, that High-Treaſon is 
the higheſt Crime in the Law; and further, That 
the Matter of the Indictment that is mentioned 
in the Recital of the Act is undoubtedly High- 
Treaſon; and I am ſure he will agree with me in 
one Thing alſo, That the greater the Crime is 
that any Perſon is accuſed of, the clearer the Proof 
ought to be by which he is convicted, 

Some Gentlemen have begun their Diſcourſe 
in relation to the Power; but ſure 'tis no Argu- 
ment, becauſe I can do a Thing, therefore I will 
do it; becauſe we have Power to repeal Magna 
Charta, and all other ſubſequent Laws, which 
have been made in favour of Life and Liberty, 
and Property, by the ſame Conſequence we ought 
to do it: A better Reaſon mult be given me be- 
fore I conſent to this Bill. 

Then for the Precedents, *tis ſaid, There have 
been many, and many have been mentioned ; 
and if I thought it worth while, I would mention 
many more you have not heard of, As for Pre- 
cedents in general, they are ſo far imitable as 
they are grounded upon true Reaſon, and agree- 
able to Juſtice ; but I don't remember any one 
Precedent of this Nature, for a Perſon in Cuſto- 
dy, forth coming, to be tried, yet to be Attainted 
without a Trial at Law, but what has been uni- 
verſally branded ; and they all ſeem to be Re- 
proaches even to thoſe 11] Reigns in which they 
were uſually made; and rather to be marked out 
as Rocks for us to avoid, than Patterns for our 
Imitation, 

Before I particularly mention the Facts how 
they ſtand before you, I would beg leave to ob- 
ſerve upon the general Method of your Proceed- 
ings, and tell you what ſtaggers me in it. 

I have often heard this called a Trial, and that 
we are the Judges ; the Gentleman that ſpoke laſt 
gave us another Title, and told us we were the 
Jury alſo. I know no Trial for Treaſon but what 
is confirmed by Magna Charta, per Judicium Pa- 
rium, by a Jury, which is every Exgliſbman's 
Birth-right, and is always eſteemed one of our 
darling Privileges ; or per Legem Terre, which in- 
cludes Impeachments in Parliament ; but if it be 
a Trial, *tis a pretty ſtrange one, where the Per- 
ſon that ſtands upon his Trial hath a Chance to 
be hanged, but none to be ſaved. 
under what Character to conſider our ſelves, whe- 
ther we are Judges or Jury-Men : I never heard 
of a Judge, I am ſure not of a Jury-Man, before, 
but he was always upon his Oath : I never heard 
yet of a Judge, but had Power to examine Wit- 
neſſes upon Oath, to come to a clear Sight and 
Knowledge of the Fact : I never heard of a Judge, 
but if a Priſoner came before him, the Priſoner 
was always told, hc ſtood upon his Deliverance, 
and had not only a Power to condemn the Guilty, 
but to ſave the Innocent. Have we this Power! 
rr upon ſuch a Trial as this (if it muſt be 
called ſo) it may ſo happen, that a Perſon that comes 
before us, ſhould be the innocenteſt Man in the 
World ; what Judgmeat is-it that we can give, 

for 


inſt 


I can't tell 
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for ſo much as ſuch a Perſon hath made his Inno- 
cency fully appear? Is the Speaker, by his War- 
rant, to ſend him back again to Newgate? You 
can't diſpoſe of him otherwiſe, though you were 
ſatisfied of his Innocency : But in ſuch a Caſe, the 
Party muſt undergo a double Trial, which is con- 
trary to all the Rules I have heard of. If I am 
a Judge in the Caſe, I beg leave to tell you, for 
my own Juſtification only, whata Definition I have 
met with of a Judge's Diſcretion : My Lord Chiet- 
Juſtice Coke ſays, *tis diſcernere per Legem ; and 
by that Diſcretion I beg leave to conſider this Caſe : 
It Judges make the Law their Rule, they can ne- 
ver err; but if the uncertain arbitrary Dictates 
of their own Fancies, which my Lord Coke calls 
the crooked Cord of Diſcretion, be the Rules they 
go by, endleſs Errors muſt be the Effect of ſuch 
Judgments. : 

As to this particular Caſe, I did expect from 
the Gentleman that ſpoke laſt, that he would have 
told you there was a plain Evidence, why you 
ſhould go on to the Paſſing of this Bill ; but in- 
ſtead of that, I am ſurprized to hear a Thing 
mentioned, That in Parliamentary Proceedings a 
Man may be hanged by one Witneſs ; certainly 
that is not to be taken for granted. 

As to this particular Caſe, I would take Cap- 
tain Porter as upon his Oath, for Suppoſition: You 
have one Witneſs againſt Sir Fobhn Fenwick of High- 
Treaſon; and, with your leave, I deſire to examine 
what you have more in this Caſe. 

Yeſterday you voted a Paper to be read, Good- 
man's Narrative or Examination; tis a different 
Caſe now you have it before you to determine 
upon. Yeſterdry the Queſtion was only for hear- 
ing z but Centlemen now conſider how far they 
ought to believe it, and the other Evidence we 
heard, And firſt, there is ſome Evidence that 
Clancy tampered w.th Porter, and gave him a Sum 
of 300 J. and ſo they wouid infer, becauſe Porter 
was tampered with to be gone, therefore Good- 
man was, It was told us further (and I deſire I 
may be informed if I am miſtaken) That Clancy 
ſaid, he came from Sir Fobx Fenwick, and after- 
wards my Lady Mary Fenwick ſaid ſhe would make 
good what Clancy had ſaid; and from theſe Ar- 
guments they preſume, that Sir Fobn Fenwick knew 
of it. Give me leave to tell you a Rule I never 
heard contradicted, That Preſumption is to be 
made in favour of Life; but to preſume a Man guil- 
ty becauſe Porter was tampered with by another, 
becauſe he ſaid it was by Sir Jobn Fenwick's Order 
ſhall we preſume Sir Jahn Fenwick did it? Is Hear- 
ſay to be Evidence? Or is a Man to be had to the 
Gallows upon Preſumption? How often, and with 
how much Reafon have we heard Exclamations 


againſt Judgments upon Preſumptions, Innuendoes, 


conſtruetive and accumulative Treaſon ? Sc. 
Gentlemen, there is ſome further Evidence ; 
and that is, of what was ſworn at Coot's Trial, 
and tome Gentlemen thought fit to have the Re- 
cord read, and an Examination of what was ſworn 


| there, I can never go ſo far as to think it rea- 


lonable, That what Evidence hath been given in 
one Cafe ſhould affect another Man; but all this 


s to be anſwer'd, by calling it Parliamentary 
Proceedings. We doubt 'tis no Evidence in the 
Courts below, but they are mentioned with ſome 


kind of Diſdain, as very inconſiderable. In this 
Caſe, I beg leave to ſay this in their Vindication, 
That whatever the Rules in Meſtminſter Hall are, 


*tis not 2 Reaſon becauſe *tis a Rule; but 
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becauſe 'tis Reaſon, and Reaſon approved of by 
long Experience, therefore 'tis a Rule; and if 
they make their Rules for that Cauſe, I hope 
that is a Cauſe why we ſhould imitate them: But 
I would not have thoſe Rules thought Matters of 
Form, but Subſtance, or more properly Part of 
the Law it ſelf. | EXE 

Upon the whole Matter; if no Gentleman will 
give us a Reaſon why this is Evidence, but one 
Witneſs, and that nor upon Oath; and if we are 
to come to our Parliamentary Diſcretion to ſupply 
that Defect, the Want of the other, tis a Diſcre- 
tion I will diſclaim all the Days of my Life. And 
I hope you will reject the Bill. 

Lord Cutts. If, Sir, the Gentleman that ſpake 
laſt had been ſpeaking to Yeſtminſter-Hall, I 
ſhould think that he had ſhewed a great deal of 
Reaſon, and ſpoke with a great deal of Judgment; 
but ſince I think you are here upon a quite dif- 
ferent Foot; I ſhall not follow him (becauſe I will 
not unneceſſarily detain you) to anſwer every Par- 
ticular. 

I remember, when the Counſel for the Priſoner 
firſt ſpake, they took notice to you, That Prece- 
dents were procreative, and one begat another, and 
they are apt to multiply; therefore I do think, - 
tis of the higheſt Moment to you, what Prece- 
dent you make toNight: And if any Gentleman 
can be ſatisfied, That the Precedent of paſſing 
this Bill, will be of worſe Conſequence than the 
Precedent of not paſſing it, I ſhall humbly ſubmit. 
I do think, Sir, the Matter before you is of the 
higheſt Importance; and I muſt confeſs, tis with 
a great deal of Satisfaction to my ſelf, that I do 
ſee Gentlemen ſeem to apply themſelves with a 
great deal of Seriouſneſs to this Debate. Sir, I 
ſhall not pretend to make a particular Anſwer to 
what the Counſel for the Priſoner did ſay; as to 
the Precedents of Acts of Parliament, I think this 
Anſwer is ſufficient at preſent for that, That it 
we have no Precedent we are under a Neceſſity of 
making one. It is told us, That of all the Prece- 
dents none will juſtify us in this Proceeding ; but 
at the ſame Time it muſt be conſidered, That we 
are in a Caſe, the like to which never yet happen- 
ed in England, 

The firſt Thing I ſhall apply my ſelf to, is the 
Juriſdiction of Parliaments ; and truly, I think, 
it will be very neceſſary to ſay a little upon that. 
I have heard none call this Power in quettion, the 
Thing ſpeaks it ſelf ; 'tis the Legiſlative Power, 
and the Etymology of the Word tells you what 
it is: *Tis a Power that can make Laws, and abo- 
liſh them; a Power that is ſuperiour to all other 
Powers whatſoever, and we are part of that Legi- 
ſlative Power; and therefore I ſhall ſay no more 
to that, it being a Matter agreed, That we have a 
Power to proceed in this Matter. Now I will 
take leave to obſerve ſomething as to the particu- 
lar Cafe before you. 

Though a Gentleman that ſpoke ſome Time 
ſince, did ſpeak to you of the Nature of the 
Crime; yet, with Submiſſion, I think there remains 
ſomething to be added to what he ſaid. The 
Conſpiracy of which Sir Jabn Fenwick to me ap- 
pears guilty, is not only againſt the Life of the 
King, not only to depoſe the King, not only a2 
Conſpiracy to raiſe a Rebellion, bur at the ſame 
Time to contrive an Invaſion from France, and 
bring in a foreign Power. I know not what bet- 
ter Expreſſion to tell my Thoughts in, than by 
uling a Term which Phyſicians ule in ſom deſpe- 
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rate Caſes they tell you, there is a Complication 
of Diſtempers; and Ithink this ĩs a Complication of 
Treaſons: This is the higheſt Crime, and it is 
attended with all the aggravating Circumſtances 
this Crime can admit of. Now, in giving our 
Opinion, and paſſing our Judgment upon this Mat- 
ter, I think there are two Conſiderations ought 
to guide us: There is a Conſideration we owe to 
the Priſoner that is brought before us; and ano- 
ther Conſideration which we owe to the common 
Security. As to the Firſt of theſe, it being a 
Matter of Blood, wherein the Life of an Eugliſb- 
man, the Life of a Man of his Quality and Figure 
is at ſtake, we ought to proceed with all the 
Calmneſs that is poſſible ; and I do agree, if there 
was nothing but Preſumption, that ought to be in 
favour of Life. But pray let us conſider how this 
Matter ſtands: Let me deſire thoſe Gentlemen 
that are of Opinion we ought to have ſo much 
Tenderneſs for the Priſoner, to lay before them 
another Scene, and Sort of Conſideration, at the 
fame Time. I do conſider the Hardſhip (if I may 
uſe that Expreſſion) of paſſing this Sentence; l 
do conſider what a Condition we had been in, if 
the Contrivance that was laid had taken Effect; 
that is the weightieſt Part of the Matter before 
you: And tho' it was diſappointed then, I know 
not how far off *tis at preſent z this ought really 
to weigh with you. And I hope I may take leave, 
upon this Occaſion, to obſerve to you, what one 
of the wiſeſt and beſt of the Romans ſaid upon an 
Occaſion of this Nature ; he tells you, That a 
Man that would conſider his Duty aright, muſt 
conſider the Matter in all its Parts and Circum- 
ſtances; and when that isdone, mult act adequate, 
as well to the Community, as to himſelf and his 
Neighbour. I would apply that to the preſent 
Caſe ; and would deſire 4 Gentlemen that ex- 
preſs ſo much Tenderneſs in this Caſe, to have 
ſome for the Government, and themſelves. 
It was told you, That the Priſoner before you 
does not ſtand convicted of any Crime: It was 
told you at the Bar, That the moſt we ought to 
pretend to, is no further than to leave him in the 
Condition we found him: I think, with Submil- 
ſion, the Priſoner ſtands Convicted of High-Trea- 
ſon, with the higheſt Conviction upon Earth, and 
that is, the general Conſent of all Mankind; for 
I will be bold to ſay, Ido verily believe, that there 
is not one Gentleman within theſe Walls, nor that 
walks the Streets, not a living Soul, that doubts 
of his Crime, But, Sir, I would put this Matter 
yet further; I am not only ſatisfied in my own 
Conſcience and Reaſon, of the Juſtice of your Pro- 
ceedings, which ought indeed to be the Founda- 
tion of every Man's Opinion; but I am ſatisfied, 
that in this Way, there is no Hardſhip impoſed 
upon Sir Jobn Fenwick, if he will be his own Friend: 
For I doubt not, upon what hath paſſed in this 
Proceeding, that beſore Things are brought to 
the Raſt Extremity, if Sir Jobn Fenwick be his own 
Friend, if he be ſo much a Penitent and Friend 
to the Government, and to Poſterity, to tell 
Truth, and leave off his Diſſembling, and be plain; 
I doubt not but he will find Favour. Now, Sir, 
I would beg leave only to anſwer one or two Ob- 
jections; for ſome Things that have been ſaid 
againſt the Paſſing of this Bill, I do not think 
material, 
One Objection that ſeems to me to carry the 
greateſt Appearance of Weight, was made by one 
of the Counſel for the Priſoner ; He ſaid, It would 


look ſtrange in after Ages, that the ſame Parlia- 
ment ſhould paſs the Bill for regulating of Trials 
in Treaſon, and this Bill of Attainder. Sir, I 
deſire you will pleaſe to obſerve how this Matter 
ſtands; and in the firſt Place, as previous to that, 


I take leave toobſerve a few Things: *Tis a Pro- 


poſition generally agreed to. and not to be denied, 
that That which is deſigned for the Preſervation of 
any Creature, ought not to be made uſe of to their 
Deſtruction. Now this Treaſon- Bill was deſigned 
for your Preſervation, to fkreen you againſt the 
Danger of arbitrary Power, and the Malice of 
falſe Witneſſes z and this Bill of Attainder is 
brought to ſkreen both you and the Government 
from your Enemies, both abroad and at home. 


And I think the Treaſon- Bill is no Object ion upon 


theſe Conſiderations: Beſides, the Treaſon-Bill 
was only made to be a Rule to inferior Courts. 
The learned Gentleman that ſpake laſt, told you, 
The Rules of F/eftminſter- Hall were not Rules, be- 
cauſe they were obſerved there, but becauſe they 
were grounded upon Reaſon. Why, Sir, in an- 
ſwer to that, I will only take leave to tell him, 


that That which is Reaſon in W/eſtmirfter- Hall, does 


not carry the ſame Weight here. I think that 
Matter was ſo well explained by the learned Gentle - 
man at the Bar, that there need nothing be added 
to it, He told you very well, *Tis one Thing 
what I truſt to do by my Servant, and another 
Thing what Ido by my ſelf. It is very obvious to 
any Man's Underltanding, if this Power were 
lodged inthe Judges, what Uſe they might make 
of this unlimited Power; but no Gentleman can 
miſtruſt any Thing that ſhall be done by this 
Houſe, 

Another Objection that was made by the Coun- 
ſel for the Priſoner, was; ſays he, This is Evi- 
dence, or it is no Evidence; if it be Evidence, 
then, ſays he, Why do you not try him at Law? 
If it be no Evidence, Why do you admit it here? 
Now, Sir, with Submiſſion, this carries the Face 
and Form of an Argument, but if you take it to 
pieces, I think there is no convincing Weight in 
it: For, Sir, the Reaſon why this Matter comes 


before you, is, becauſe by the Abſence of one of 


the Witneſſes, according to the formal Part of the 
Law, Sir Jobn Fenwick will be acquitted; but it is 
generally agreed, that the Conſequence of ſo great 
a Crime going unpuniſhed, may be dangerous to 
your Poſterity. This Bill of Attainder is brought 
into the Houſe, that you may ſupply that Want 


of Form, you being convinced of the Reality of 
his Crime, 


Another Objection made by the Counſel at the 


Bar, was as to Capt. Porter, whom he reflected 


upon; ſays he, Shall a Man that hath owned 
himſelf guilty of ſuch a Villany as the Murder 
of the King, of a ſudden have ſuch Credit as to 
ſway with you? I would take leave upon this Oc- 
caſion, to repeat to you what my Lord Chieſ- Ju- 
ſtice upon the Bench did obſerve at Charnoct's Trial: 
This ſame Thing was urged and preſſed home by 
Charnock; and my Lord Chiet-Juſtice was pleaſed 
to take notice, That it conſiſted with the Wiſ- 
dom and Juftice of all States and Governments 
to allow of ſuch Evidence, becauſe without it 
they could never come to the Knowledge of any 
Tm ” — moos For he added, Whom 
111 you have an Account of t 
but the Actors of them? ee 
And therefore when they are penitent, and 
willing to attone for their Crime, by doing all 
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the Service they can to the State, and Juſtice to 
Mankind, we ought not only to receive, but en- 
courage them. | 

When the Danger the Government would be 
in, if you did not paſs this Bill, was urged; it 
was anſwered, But what Danger will you and 
your Poſterity run in not paſſing of it? Ithink the 
Matter appears ſo plain and clear before you, 
that when all the other Parts of the Queſtion 
are paſſed over, I ſhould think it a RefleCti- 
on upon the Houſe, to enter upon a particular 
Anſwer to it. I had not ſaid what I have ſaid, 
that I think any Part deciſive, but to clear my 
ſelf to the World for the Opinion I am going 
to give; and perhaps what have ſaid, may give 


- occaſion to ſome others to ſay ſomething that 


may be much more to the purpoſe ; but for the 
Reaſons I have given, I am for the Bill. 

Mr. Sloane. Sir, I as little care for meddling 
in Matters of Blood, as any Man, and ſhould 
be glad to avoid giving my Opinion in this Caſe; 
but I think *tis incumbent upon every Gentleman 
that hath the Honour to fit here, in Point of 
Truſt; I think *tis his Duty to them whom he 
repreſents, to the King and Kingdom in gene- 
ral, to give his Opinion when he is clear and 
ſatisficd in it; and if 1 was in the leaſt diſſatiſ- 
fied, I ſhould venture the Diſpleaſure of the Houſe 
to abſent; but upon the whole Caſe, and the 
Proof that hath been given, I am very clear that 
Sir Jobn Fenwick is guilty of this Treaſon that he 
is accuſed of; and that it is Treaſon without any 
ſtrain, and well warranted by Precedents. 

I would firſt take notice of what is ſaid to your 
Juriſdiction in general; I remember it was ſaid 
this was an Incroachment upon Magna Charta; for 
by that, no Perſon is to be tried for his Life, 
but by the Judgment of his Peers. Thoſe Gentle- 
men that have made that Object ion, have intirely 
forgot the other part, which is the next Sen- 
tence; Nec ſuper ibimus, nec ſuper eum mit- 
timus, niſi per regulare Judicium parium ſuorum vel 
ter Legem Terre, What do they make that to 
be? *T15 true, in the ordinary Courſe of Jultice, 
Perſons mult be tried, a Commoner by a Com- 
moner, and a Peer by a Peer; but there are 
leveral forts of Trials and Laws in the Land: 
And when you come to conſider what is meant 
by per Legem Terre, you have the Commons Lex 
Terre; you have the Statute Law, and Lex Loci,the 
Laws of particular Manors: And there are ſe- 
veral ſorts of Trials deſides that by Jury; there 
are Trials by Battle: The Defendant in Caſe of 
Appeal may try it by Battle, and he that is kil- 
led loſes the Cauſe. Then there is a Law above 
all theſe Laws, and that is the Law of Parlia- 
ment, which my Lord Cote calls Lex Parliamenti, 
and Lex Parliamentaria in another Place, which he 
lays is, ab omnibus inguirenda, but a paucis nota ; 
and *tis nor fit it ſhould be known how far they 
can go (and fo 'tis in Chancery) and that is a 
Law that is unlimited, and that is one of the 
Laws ſaved by Magna Charta. I fay, therefore, 
that without any Incroachment upon Magna Char- 
ia, or any Law whatſoever, you enter regularly 
upon his Trial, 

[ would anſwer another Thing that was ſaid 
againſt a Trial in Parliament; and I muſt con- 
teſs, I did wonder to hear it from that Honour- 
able ancient Member, That if he was to be tri- 
ed, he ſhould rather chuſe to be tried in Mat- 
minſter-Hall, Why, Sir, before I ſhould have gi- 


1 
1 


* 1696. Parl. pot a Bill of Attainder for High- Treaſon. 1or 


ven ſo ſudden a Judgment as that, I would have 
conſidered what my Caſe was : If I had had ſuch 
a Caſe as Count Conningſmark, a bad Cauſe and 2 
great deal of Money, I would rather be tried 
there; or if I could be tried as Sir George Wake- 
man was; but if I had a good Cauſe, and would 
uſe no Corruption, inſtead of twelve Men' that 
might be corrupted, I had rather be tried by 
four or five hundred Gentlemen that are beyond 
it, You ſee how Trials went below, the Trial 
of my Lady Liſe, that could neither ſee nor 
hear; and there came a Perſon to her Houſe 
that was proved to be in Monmouth's Rebellion, 
and ſhe was burned for it. | 
Then as to the Caſe before you, I would offer 
my Reaſons why I believe this Gentleman to be 
guilty ; here is Capt. Porter, he hath poſitively 
ſworn, that he had another Meeting at Mrs. 
Mountjoy's, and there they did conſult, and agree 
to ſend Charnock over to France; and Charnock 
was directed to go with a Meſſage to invite a 
foreign Power over here, Now the Queſtion is, 
Whether he is to be believed? And I would go 
upon the ſame Reaſons for believing a Witneſs, 
as they do in Weſtminſter- Hall; and will go as 
far along with thoſe Gentlemen, as to the Credi- 
bility of a Witneſs: But if he be to be credited 
in Weſtminſter- Hall, why is he not ſo here? And 
therefore, if they had brought any Teſtimony 
againſt his Credit, as made him guilty of Perju- 
ry, or Forgery, it had been an Objection againſt 
his Teſtimony z but it was ſo far from that, 
That they did not offer to prove one Word of 
that; but what was faid was ſaid from the 
Counſel, and that is to go for no Evidence. The 
Counſel did indeed alledge againſt his Credit ſe- 
veral Things, but did not prove any; and if they 
had, they would not have taken away his Teſti- 
mony in Heſtminſter-Hall; That is, that he was 
concerned in the late intended Aſſaſſination, and 
Treaſon: This was the ſame Objection that was 
made below; and they brought Witneſſes to prove 
that and ſome other Things, but they did not 
weigh any Thing; for if it ſnould be an Objecti- 
on that he was in the Conſpiracy, then you can 
have no Evidence of any Villany, for they will 
never truſt honeſt Men with it. Therefore I do 
take it, That Porter ſtands before you as a very 
credible good Witneſs, without any Imputation 
whatſoever. Then, Sir, ſay they, he is not upon 
his Oath; that is an Objection to your Juriſdicti- 
on; and though they ſay they own your Juriſ- 
diction, yet when they ſay ſo, they ſpeak againſt 
your Juriſdiction ; and by the ſame Reaſon you 
can go upon no Impeachment whatſoever ; for 
you can in no Caſe give an Oath. Then, Sir, 
they tell you, he is but one Witneſs, and that 
'tis in the Caſe of Treaſon, and there ought to be 
two Witneſſes; and therefore tho? you have Juriſdi- 
ction to do any Thing whatſoever, yet you have 
no Juriſdiction to go upon this Cauſe. Now, 
Sir, becauſe this ſeems to be the moſt formidable 
Objection that is inſiſted on againſt the Proceed- 
ings in this Caſe, I beg your leave that I may 


fully anſwer it. _ 


And taking it to be true, that the Fact is pro- 
ved but by one Witneſs, I conceive we may pro- 
ceed in this Cauſe though they can't in Weſtmin- 


ſter-Hall; and I do take it, that there is a great 


deal of difference between one and the other ; and 
I do not take your Proceedings upon this Bill, 
being there is but one Witneſe, to be any Strain, 

but 


but what you may extend the Legiſlative to, 
without going beyond what hath been done. 1 
therefore beg you to conſider what the Law ori- 
ginally was as to Treaſon, and how it came to 
be altered. Before the Statute of 25 Ed. III. it 
was certain what was Treaſon, and what was 
not; then the Statute came and reduced it, that 
as to all inferior Courts, theſe are your Treaſons, 
and no other ſhall be adjudged ſoz but the Par- 
liament reſerved to themſelves a Power, that if 
any Caſe ſhould happen like them, they were 
to determine it themſelves. So, Sir, that at that 
Time, and after that Time, one Witneſs was 
good in Caſe of Treaſon z as now 'tis at this Day 
for Robbery, Felony, or any other Fact but 
Treaſon. And till 1 Edw. VI. one Witneſs was 
good in all Treaſons: Then comes twoStatutes in 
Ed. VI's Time, and the firſt takes notice, That 
ſince the 25 Ed. III. by ſeveral Statutes Treaſons 
had been made which were unſeaſonable, and 
therefore repeals them, and makes ſeveral new 
Treaſons : Then comes a Proviſo at the end of 
it z Provided always, that no Perſon whatſoever, 
after the Firſt of February then next coming, ſhall 
be indicted, arraigned, condemned or convicted 
for any Offence of Treaſon, Sc. unleſs the Offen- 
der be accuſed by two ſufficient and lawful Wit- 
neſſes, or ſhall willingly, without Violence, con- 
feſs the ſame. Now that Proviſo relates only to 
the Treaſons particularly mentioned in that Statute. 
Then comes the next Statute 5 Ed. VI. and purſues 
the ſame Words: But now this did not mean any 
Facts whatſoever that were left to the Judgment 
of the Parliament, becauſe theſe Facts were not 
within their Cognizance. They are not parlia- 
mentary Words; indicted, arraigned, convicted, 
but only uſed by the Courts below. Why, Sir, 
if it be ſo that one Witneſs is ſufficient, here you 
have not only one credible Witneſs, but he is 
propt up extremely well by collateral Circum- 
ſtances; and though I do not allow that below 
they can procecd upon one Witneſs with pregnant 
Circumſtances ; yet for the Reaſons given, con- 
ſidering how this Evidence is propt up, I think 
it is ſufficient before you : For there was another 
Witneſs againſt him, and it hath been proved 
what that Witneſs could have ſaid if he was here ; 
and ' tis plain that Men have died upon the ſame 
Teſtimony. I muſt confeſs, when I was for read- 
ing of Goodman's Examination, &c. I was not for 
reading them as concluſive Evidence, nor do I 
think them ſo in any ſort, either the Conviction 
of Cook, or Goodman's Examination before a Juſ- 
tice of Peace; but it is a ſtronger Evidence in 
this Caſe than any other, becauſe the Witneſs is 
not dead, nor is he withdrawn by the means of 
any Body but the Priſoner, or his Friends 
which, as I take it, appears upon the Evidence : 
and if fo, I think it comes to the Caſe, That if 
any one gets my Deeds, if he will not produce 
them, they ſhall be preſumed to be what I ſay 
they are, I muſt confeſs, the Acting of his Wife 
or any Agent might not be Evidence, if it appear- 
ed they did it officiouſly without his Knowledge ; 
but being Clancy ſaid he came from Sir John Fen- 
wick, and it was for Sir Jobn Fenwick's Advan- 
tage, I will believe it was by his Privity: And 
for my ſelf, I think it no Strain, if in this Caſe 
we take him to be a good Second to Captain Por- 
ter, though it ought not to be admitted in f 
minſter- Hall. 
Then 'tis ſaid, That you have no Juriſdiction 
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to proceed by Attainder in this Caſe, where the 
Perſon does appear, and he is in the Hands of the 
Law, and ready to take his Trial: I quoted you 
an Inſtance the other Day, 12 Car. II. where they 
attainted Perſons that were dead, without examin- 
ing one Witneſs ; and I have viewed all the Books 
ſince, and there's nothing appears, but the Bill 
ordered to be brought in, one Reading, and an- 
other, and ſome Petitions for making of Savings: 
There is one Rank of People that were dead; a ſe- 
cond Rank, which, as you were told from the 
Bar, were the King's Judges: ſome of which, it 
is true, were tried by the Law; but how? Not 
by the Direction of the Parliament: It was before 
they came into the Hands of the Parliament; and 
the Parliament takes notice they had been tried. 
There was another Sort that was never tried, but 
abſented; and though they might have come into 
the Hands of the Law and been Out- law'd, the 
Parliament took cognizance of them, and attaint- 
ed them of Treaſon. Sir, I do take notice, that 
there was a forth Sort of People convicted at that 
Time (for if we were confined to the Rules of 
Weſtminſter-Hall, no doubt we could not give a leſ- 
ſer Judgment than that for Treaſon ;; there were 
the Lord Monunſon, Sir Jobn D'anvers, and others; 
and the Statute recites, That they were concerned 
in the Murder of the King z yet in regard ſo many 
had actually ſuffered, they did not give them the 
Judgment of Treaſon, but to forteit their Eſtates, 
Sc. 

This is to ſhew you the Juriſdiction the Par- 
liament have over Offences, and how they can al- 
leviate the Puniſhment according to the Circum- 
ſtances as they appear before them; therefore I 
think this is a plain Proof that we have a Juriſdi- 
ction to go on with the Bill; and at the ſame 
Time, I ſay this, I would put it out of the Caſe, 
whether the Priſoner be a little Man or a great 
Man, that is now in Judgment before us; and I 
would put it out of the Caſe, what a good Thing 
his Dilcovery would be; I do not think that a 
good Argument; neither do l think it any Argu- 
ment if this Man eſcape, what Danger we ſhall 
be in: But I do give my Judgment from the Ar- 
gument of his Guilt, and our Juriſdiction, 

Mr. Pelbam Sir, the learned Gentleman that 
ſpeak laſt, ſeemed fo very clear in his Opinion, 
when he began to ſpeak, that I was in hopes he 
would have given me and every Body Satisfaction 
in this great Point, eſpecially when he began 
with Magna Charta, which ſays, That every 
Man ſhall be tried by his Peers, or by the Law of 
the Land: I do take it to be Part of the Law of 
the Land, that no Man ſhould be condemned fer 
Treaſon without two Witneſſes ; but after that 
he did lay his Finger upon the Sore, he told you, 
the great Objection was, That the Courts of Meſt- 
minger- Hall are fo govern'd and ty*'d down, that 
they can't paſs any Sentence for Treaſon, but up- 
on two Witneſſes; and he told you, they ought to 
be ty'd ſo: Indeed he did ſay we were not ty'd fo: 
But I own to you, he did not give me any ſatisſac- 
tory Reaſon why he ſhould not be ty'd fo, *Tis 
ſaid, we are not ty'd, and 'tis impoſſible we 
ſhould, for no Act can tie the Legiſlative Power; 
and ſeveral Gentlemen have ſaid, That though 
there are ſeveral Statutes that declarethere ſhall be 
two Witneſſes in Caſes of Treaſon, yet they do 
ſay, that in Caſe of Attainder by Parliament, one 
Witneſs may be ſufficient. V hy may it not be 


thought, that theſe Acts extend to the Le ziſtative, 
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is well as the Statute of Edw. III. by which it is 
preſumed, That the Parliament ma proceed up- 
on one Witnels ? And I take it, T at there > 
ing no ſuch Hint, tis a Preſumption that the 
Lex Terre does crave an Obſervation of it by the 
iſlative Power. | 
1 400 preſume ary 7 tell N 
Mr. Aleernoon Sidney did ſtand upon na- 
= Right, that they could not proceed againſt _ 
im, there being but one Witneſs : I did not 
— huis Caſe as parallel to this, or think that 
his Authority ſhould influence you z but he was 
1 Man that had that Love to Liberty, and the 
Good of his Country, that he would not have ſaid 
ſo. even to ſave his Life, if he had thought it 
inconſiſtent with either of them: But I have look- 
ed upon his Trial ſince, and there he does declare, 
That the being condemned by two Witneſſes, is 
the Law of God, and the Law of Man; the jult 
Law that is obſerved by all Men, and in all 
Places; *tis certain he reached even by theſe 
Words, the Power of Parliament: When I do 
ſay Power, I do not mean, but that when ſuch a 
Law is paſſed, all are bound by it; but in ſome 
Senſe we may ſay, you cannot do what is not juſt 
for you to do: You can do but what is juſt 
and agreeable to the Truſt repoſed in you. a 
The Gentleman ſays, he thinks it a ſtrange Opi- 
nion of him that ſaid, He had rather be try'd by 
a Jury than the Houſe of Commons: Indeed, if 
he could be ſure of ſuch a Houſe of Commons as 
this, he might retract what he had ſaid: But I 
have ſeen that done in the Houſe of Commons, 
which hath not made me extreamly fond of that 
Trial. I have ſat here when fix or ſeven Noble- 


men have been declared Enemies to the Kingdom 


without any Evidence at all, and the Reaſon was 
ſomewhat like what it is now. The Power of 
Parliaments was brought in as an Argument then 
and it was ſaid, it was only in order to an Im- 
peachment, but no Impeachment followed ; yet 
theſe Noblemen went with that Brand in their 
Foreheads ; and if any Diſturbance had been, they 
had been expoſed to the Fury of the People : 
And though we are ſure of this Houſe of Com- 
mons, and may be of all in this Reign, yet I 
know not how Facts may ariſe, and what Parlia- 
ments we may have, and upon that Account I 
am very unwilling a Precedent ſhould be made, 
at leaſt contrary to the Uſage in all manner of 
Courts whatſoever, | 

Sir Thomas Littleton. Sir, I ſhall not trouble you 
long in this Debate, that hath taken up ſo much 
of your Time already, in the Conſideration of 
{ome Matters we have been upon; though I did 
think your Time not very regularly ſpent, till 
this Occaſion offered it ſelf: I hope therefore, 
now it will take up leſs of your Time. I ſee the 
great Matter that was inſiſted on before, is inſiſt- 
ed upon ſtill; and I do think we may ſay it 
among our ſelves, though we would not let the 
Counſel, That we are ty'd up in this Caſe by the 
Rules of et minſter- Hall; but I believe if that 
was the Caſe, and the Queſtion was no otherwiſe, 


chan, Whether or no we ate ty'd up by the Rules of 


Maſtminſter-Ilall? I believe itwouldreceivea Deter- 
mination, that we are not bound up to thoſe Rules; 
But I will take leave to tell you what I think is 


; proper for us to ground our Judgment on: I think 


the great Reaſon, even of thoſe who are againſt 


the Precedent, why they did admit Sir Jabn Fen- 


wick to have Counſel, and to examine Witneſſes, if 


he had any, and to croſs- examine the Witneſſes, 
and why they were willing to hear Evidence on 
both Sides in the Nature of a Trial; the great 
Reaſon was, becauſe that in a Caſe of ſo great 
Conſequence as this is, they would have the beſt 
Information they could obtain. Why did they 
deſire to be informed, but that afterwards they 
could lay their Hands upon their Hearts, and 
give their Judgment upon their private Opinion, 
Whether he was guilty or no? They ſay, we are 
not to give our Judgment upon our private Opi- 
nion; I always will. (It was not long ago we 
were not to have our Religion upon our private 
Opinion neither): And when I am juſtified in 
that, I will rely upon it. Whether this be ſtrictly 

legal Evidence, I do not lay ſo much Weight up- 

on it, as whether it hath ſatisfied my Conſcience ; 

and I believe there is not a Man in the Houſe but 

is ſo (upon what he hath heard) and doth believe 

that Sir Jobn Fenwick is guilty ; and if we believe 

he is guilty, I would be glad to know by what 

Rules in the World any Man can give his Vote 

againſt this Bill, being of that Belief. And I tell 

you why 1 think every Man believes ſo; becauſe 

every Man in the Kingdom that hath not heard 

ſo much as we have heard, does believe him to be 

ſo; and I can't think that their Repreſentatives 

only ſhould be of another Opinion. 

What Evidence have you had ? You have had 
Captain Porter's Evidence, and that would be good 
even in inferior Courts; and beſides that, you 
have the Evidence of what Goodman did ſwear 
before the Grand- Jury ; you have heard what he 
did ſwear, and the Grand- Jury did believe him ; 
you have heard likewiſe what he did ſwear in an- 
other Cauſe to the Petit-Jury, and they believed 
him, and convicted the Priſoner upon it : And 
though this be not legal Proof, ſtrictly ſpeaking, 
will any Body ſay that I haveReaſon to Fidelievs 


this Man, and think he hath ſworn falſe ? 


Ay, but here is but one Witneſs, Gentlemen 
tell you. I will put you a Caſe where I believe 
this Houſe would attaint a Man without any Wit- 
neſs. Suppoſe two Perſons had ſeen Sir Fobn 
Fenwick kill the King; (I believe we ſhould not 
have pulled him in Pieces in a barbarous Manner, 
but he would have had a Trial) ; and ſuppoſe be- 
fore his Trial they had been conveyed away, if 
before they had ſworn this to a Grand- Jury, and 
they had found the Bill, I believe this Houſe 
would have attainted him for it. 

Sir, I do not think that we ſhould ſtand 
theſe little Niceties, nor be bound by the little 
formal Proceedings of other Courts, when the 
Government is at Stake, We are ſent hither to 
take care that the publick Safety do not ſuffer an 
Miſchief from the Enemies of it: We have hat 
Plot upon Plot; and I have heard ſo much ſaid on 
behalf of the Lancaſbire Plot without Doors, that 
I wiſh we do not get an ill Name upon our ſelves 
before we have done. We have thisPower to 
exert upon extraordinary Occaſions; and here is a 
Man that hath endeavoured to ſubvert the Go- 
vernment, and Well-being of them that ſent you 
hither, Ihope you will uſe it now; and if they knew 
who were not of that Opinion, I believe thoſe that 
ſent them would hardly ſend them any more. 

Mr. How. Sir, as to the Argument, that if it 
was known how we gave our Opinion, thoſe that 
are againſt this Bill, the People would not chuſe 
them again: I am not afraid of that; I have 
been told ſo often, and yet I find the ate 
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live amongſt, uſe me better and better every Day; 
and I believe, Sir, they will deſire to uſe me, 
when they will lay other Men aſide. I muſt in 
ſome meaſure ſupport what ſeemed to be reflected 
on an honourable Gentleman, in that he ſaid, he 
had rather be tried by 12 than 400. I am of 
his Opinion, and this is my Reaſon for it;; I 
have my lawful Challenge in caſe of the 12 ; and 
if there be any on the Pannel I have offended, I 
can defire they may be withdrawn, and that can't 
be done in any Caſe here. 

But Gentlemen put the Streſs cf their Argu- 
ment upon that which no Body denies, and prove 
it handſomely and well they may; for it is ſelt- 
evident, the Power of Parliament they inſiſt on, 
when no Body pretends but we have a Power to 
do what we pleaſe: But I muſt ſay of their 
Power what Brafton ſays of the King's Power, 
Hoc tamen non poteſt facere, quod non poteſt juſte 
facere. It is ſaid, We are not ty'd up to the 
Rules of Meſtminſter-Hall; we are not ſo; but I 
beg leave to tell them, That what is Reaſon and 
Juſtice in Weſtminſter-Hall, is ſo every where. 
And I do take theſe particular Points we ſpeak 
of, to be grounded upon Reaſon and Juſtice, and 
ſo far we are to purſue them. 

Two Evidences was not given as a Reſtraint 

upon Weſtminſter-Hall, for fear they ſhould do 
ſomething that is ill, for they are anſwerable for 
every thing they do ill; but they were allowed 
to the People of England, that they might have 
a fair Trial; and it was thought conformable to 
the Laws of God, the Law of Reaſon, and the 
Law of all Countries, That no Man's Life ſhall 
be taken away upon any particular Occaſion. 
And for to ſay, Fhat a Man's Life may be taken 
away by two Witneſſes in one Place, and by one 
in another, is to ſay, That there is no certain 
Rule to prove a Man guilty of a Crime that may 
forteit his Life, which is not admitted in any 
Country whatever, 
But truly, Sir, we are going a little further; 
for the Gentleman before told you, there was no 
need of two Witneſſes, one would ſerve ; but 
now they go a little further, for they tel] you, 
there needs never a one at all: For I do ſay, if 
every Gentleman here is to be guided by his pri- 
vate Opinion, there is no Man but before he 
heard this Cauſe did conceive in their Opinion 
ſome Judgment of his Guilt. And, Sir, I think 
no Man but would have told you, that would 
have been an unjuſt Judgment. 

But they do ſay, That the Bill of Treafon that 
was made laſt Seſſions of Parliament was to limit 
Weſtminſter- Hall ; and that I will truſt that with 
my ſelf, which I will not truſt with my Servant. 
Why truly, if I, or my Servant, was to commit 
an Error, or a great Crime, I had rather my Ser- 
vant did it, than my ſelf: But I do not think that 
my Servant ſhould be bound up from doing an 
unjuſt Thing, and my ſelf ſhould have the Li- 
berty to do it. Another Thing that Law pro- 
vided againſt was, that People ſhould not be hang- 
ed without ſufficient Evidence, and theſe Things 
have been long complained of : Bur I never 
thought that the Evidence of one Witneſs, and 
no Witneſs would be ſupported in theſe Days. 

But, Sir, what have you done ? We have pre- 
vented People being executed by an arbitrary 
Power, and in an unlawful Way in Yeſtminſter- 
Hall; but if you give this Example, you have 
brought the ſame Proceedings into this Houſe, and 


3 


that they may be perpetually executed here, and 
ſo the Subject will be never the ſafer for the Bill 
of Treaſon. 

And I do believe likewiſe; That it is better 
that a very heinous Fault, or a Miſtake, ſhould be 
committed in Wetminſter-Hall for ten Years to. 
gether, than once perpetrated in this Houſe : And 
my Reaſon is this, Becauſe J/etminſter- Hall have 
a Law to be tried by, if they tranſgreſs that 
Law; and there is a Way by turning out of 
Judges, and other Things; and this Houſe hath 
no ſuperior Powerz and when they do a Thing, 
they make it a Law: So that this Houſe (as it hath 
often been obſerved) can make this Nation unhap- 
py, becauſe this Houſe can only eſtabliſh arbitra- 
ry Power and Miſery upon this Nation by a Law, 

Sir, as to the Evidence, to ſay ſomething to 
it, ſince every Body hath ſpoke to it; for my 
Part, I do confeſs to you, the longer I fit here, 
and the more I have heard of this IJ rial, the leſs 
I have been convinced within my ſelf, that theſe 
Witneſſes can know any thing of Sir Jobn Fen- 
wick's Guilt. I have heard Captain Porter give 
his Evidence ; but that is no ſufficient Proof to 
me: I have heard what Evidence Goodman did 
give to the Grand- Jury ; but whether they did 
aſk ſuch Queſtions as I ſhould, if I had been of 
the Grand- Jury; or whether they did confront 
him with Evidence, I can't tell. Therefore tho? 
the Grand- Jury was convinced by it, it is no Rea- 


ſon to convince us; becauſe we might not be 


convinced by the faine Evidence. 

But to go further: There is very great Rea- 
ſon to believe that Goodman was not then at this 
Place, and that not one Word that Goodman ſays 
is true. I have ſuch Reaſon for what I ſay, that 
if Cook's Trial had been before this Houſe, (not to 
arraign Heſtminſter- Hall, though I think we are 
a ſuperior Power, and I may fay what I pleaſe 
of that Trial); I ſay, if Cos Trial had been 
before this Houſe, and what I have heard be 
true, I do think they would hardly have found 
Cook guilty upon Goodman's Evidence: For there 
were three as poſitive Evidence as could be, that 
he was not at the Place when he twore he was, 
And I obſerve a little Failure in Captain Porter's 
Evidence in that Point; for don't think it proved 
by Captain Porter, that Goodman was by when 
this Diſcourſe was: For he ſays, he ſpake of this 
Thing at Mrs. Mountjoy's, and dined there, 

Members. No, no; It was at the King's Head, 
Mr. How. Well, there was but one Place where 
it was. Now whether Captain Porter heard them 
talk of it before Goodman came in, or whether 
Goodman be a good Witneſs, he having been there 
but the latter Part of the Time, which ſeemed 
to me to be the Time they ſhould have given 
over their Talk of the Buſineſs, they having 
been ſo long together before: But it does not ap- 
pear to me that Goodman can be 2 good Witneſs. 

But I take it, That it is not juſt nor reaſona- 
ble to find a Man guilty upon one Witneſs, and 
circumſtantial Evidence, I did mention a Caſe 
where there was a poſitive Witneſs, and a cir- 
cumſtantial Witneſs, it. was in my Lord Dela- 
mere's Trial; and yet that was not thought a 
convincing Argument by the Lords to find him 
guilty 3 and I hope no Conſideration will oblige 
vs to do that, which I am ſure we ſhould blame 
them for doing, 

The Conſequence of this, Gentlemen ſay the 
do not fear, I believe, if Sir Fohn Tanui. had 

been 
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teen told, when he was Major-General of King 
James's Army, that I ſhould come here to fit up- 
on his Life, he would have laughed at it, and 
thought it impoſſible ; but the contrary has hap- 

ned: And I have ſeen Parties hang one another 
with ſuch Violence, I pray God we may keep 
from it: I do not know; we are al] concerned 
in ſome Meaſure, it having been the Unhappt- 
neſs of this Nation, that at one Time or another 
every Body hath been concerned, that they may 
have a Proceeding of this Sort againſt them; and 
this ſurmounts all that at preſent Gentlemen can 
do ; for it extends beyond all Pardons, and will 
reach beyond the Act of Indemnity. God knows 
who may be ſerved fo, notwithſtanding all the 
Act of Indemnity. 

Sir, there is one Thing that is ſaid further, 
which the Gentlemen at the Bar conclude with 
2s a ſubſtantial Argument, That we do not aim 
at Sir John Fenwick's Blood, (God forbid we 
ſhould) but at his Confeſſion : You will here read 
the Bill once, and twice, will commit and paſs 
the Bill, (Sir Jabn Fenwick not confeſſing) and 
ſtill this is not to aim at his Blood: But it hap- 
pens perhaps that this Man knows no more of this 


Matter; and this Man is racked in a manner to 


Death, from Reading to Reading, becauſe he 
does not confeſs; and at laſt he comes to be 
hanged, drawn and quartered (inſtead of High- 
Treaſon) for not conteſling it. 

This I take to be the dangerouſeſt Part of all 
the Arguments that have been urged : For this 
I muſt tell you, That according to my private 
Opinion, I do believe that Sir Fobn Fenwick does 
know of no more Perſons concerned (nor do I 
believe that he knows all that he ſays) than he 
tells you. He hath not been a Man that hath 


kept Company with Great Men: He hath gene- 


rally relieved the poor Jacobite Officers: There 
are Five People, as I take it, he hath told you he 
* did converſe with: I would fain know in what 


Plot any Man converſes with above Five of the 
Plotters? There may be a Plot that may be moſt 
dangerous, and yet a Perſon that knows of this 
Plot, may not know above two or three others 


that are concerned in it. 


But the great Argument is, Take care of your 
Government. In the firſt Place, they muſt ſup- 


5 poſe the Safety of the Government depends upon 


huis Execution, or why do they uſe it as an Ar- 


gument? But I wiſh they would ſhew me the 


Government would be one Penny the worſe, if 
this Bill does not paſs. Do you want Examples 
of Puniſhment to deter Men? No; you have 
had lawful Proof againſt four or five Perſons, 
and they have been executed : Here are Exam- 
ples made, that no Body for the future may pre- 
lume to plot together, and not to be executed. 
What is the Reaſon of this Bill then? Why, 
there is a Plot going on; Sir John Fenwick hath 
been inipriſoned this fix Months or more; and will 


> you hang him becauſe there is a Plot now going 


on? What Conſequence is that? Do you think 
that he knows any thing of it, or that he can diſ- 
cover it? It hath been ſtarted ſince his Confine- 
ment, it may be, and he knows nothing of it: 
So that as to what is preſſed of his Confeſſion, I 
know no one Thing would be gained by it, that 
could be uſeful to the Government; for ] believe 
all hath been diſcovered already that he knows, 
and that Plot hath been utterly diſappointed, and 


| they have been fain to make a new one, Will 
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you proceed in a Bill of Attainder, unleſs the 
Matter be of the greateſt Conſequence ? The 
Preamble of the Bill for Attainting the Duke of 
Monmouth, gave a ſubſtantial Reaſon for it ; 
That he was in Arms, and could not be brought 
to Juſtice, That implied, That if he could have 
been brought to Juſtice, they would not have At- 
tainted him, 

I think I need not give you more Arguments 
in this Matter; I with I could hear thoſe that 
have been given, well anſwered. I ſhall ſay no 
more; but I know this, that my private Opi- 
nion ſhall never guide me in this Caſe. Tis not 
the ſame Thing with the Cafe my worthy Coun- 
tryman put : In the Caſe of Religion, my pri- 
vate Opinion does not affect other Perſons ; in- 
deed it does the Papiſts, where they will murder 
others that are not of that Religion. 

Mr. Norris. This is a very ſolemn Debate, and 
'tis upon a very ſolemn Occaſion. Tis a Caſe 
of Blood; *tis a Caſe that in my Life-time, I 
thank God, I never had todo with yet; and in 
this Matter wherein I am now to be a Judge, 1 
will uſe as much Caution as any Gentlemaa with- 
in theſe Walls, 

I am fo conſcious to my own Inability in what 
I have to ſay, that I can't expect to convince any 
Body ; but what 1 ſay, is to diſcharge my own 
Duty, and ſatisfy my Conſcience in that. 

I doubt not, but every Gentleman conſiders the 
Station that he is in, and the Truſt repoſed in him 
by thoſe that ſent him hither : We are iatruited 
with the Lives, Liberties, and Properties of 
every Man in England; and we are anſwerable for 
them to thoſe that ſent us hither, to our Poſteri- 
ty, and to our ſelves. 

In this Matter, many Things of great Weight 
and Importance are before you here is the Life 
of a Man, the Preſervation of the King and Go- 
vernment, and the Power of Parliaments to be 
conſidered. Sir, as I ſhall be cautious of taking 
away the Life of a Man, ſo I ſhall be careful of 
the Preſervation of the King and Government, 
and the Power of Parliaments; and though I 
do not think it requiſite, nor never will give my 
Conſent to ſupport the Government, or Honour 
of this Houſe, at the Expence of innocent Blood; 
yet I ſhall not be afraid of giving my Opinion 
in this Matter, to bring a Criminal to Puniſh- 
ment: Beſides, the Treaſon he hath committed, 
he hath Crimes of a Nature almoſt equal to 
Treaſon ; and for which, becauſe he hath evaded 
the Cognizance of Weſtminſter-Hall, he is now 
brought before you ; and there are ſeveral In- 
ſtances, where this Houſe hath taken notice of 
Offences of a leſs Nature, and for a leſs Reaſon, 
than this is brought before you. | 

To quote Precedents, is a little dry Subject ; 
but however, I will inſtance in one, that (I think) 
does aſſert the Power of Parliaments in this Caſe, 
which has not been mentioned yet ; and that was 
(as I remember) in the 3 Rich. II. of an Agent 
that came from Genoua, who was, by a Misfor- 
tune, killed upon a Quarrel that happened in 
the Streets; he that killed him was brought to 
his Trial; it could not be brought within the 
Statute of 25 Ed. III. but he was brought to his 
Trial, and it was found only /e defendendo ; but 
he being a Publick Miniſter, it was thought fit 
that the Nation ſhould take more Notice of it 
and he was Attainted afterwards by Parliament, 
and there is a Record of it: They did net 
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think fit to make a general Law, but they 
made an Example of the Man that committed 
this Fact. | : 

A great many Gentlemen have ſuppoſed this, 
and ſuppoſed that, and what ought not to be 
ſuppoſed ; but I will make an eaſy Suppoſition 3 
[ will ſuppoſe that we are the Commons of Eu- 
land in Parliament aſſembled; and if ſo, Sir, 
we have a diſcretionary Power to do whatſoever 
we ſee is for the Good of the Kingdom; and if 
we are to be circumſcribed by the Rules of Meſt- 
minſter-Hall, and we are to do nothing but what 
they would do, to what Purppoſe do we fit here ? 
If we are entruſted with this Power, and may 
exert it, I think here is a fit Occaſion for you to 
exert this Authority, 

Sir, give me leave to take notice, That the 
Strain of Argument that was uſed ſome Years 
ago, is very much altered by the ſame Gentle- 
men; (I will mention it) I think it was in 78, 
when the Bill of Excluſion was brought within 
theſe Walls ; the Arguments ran then (for I have 
ſeen them in Print) thoſe that were againſt that 
Bill; What will you do? ſay they; Will you do 
this Thing? Pals a Judgment againſt a Man 
without hea. *ng of him? Hath he been brought 
to your Bar, to aniwer what you have to lay 
againſt him ? How do you underſtand that he is 
guilty of the Crimes you accuſe him of? And 
they did not uſe thoſe Arguments againſt them 
that were for diſinheriting the Duke of Terk : 
But the Anſwer then was, Do you diſpute the 


Power of Parliaments 2? Is there not a diſcretiona- 


ry Power 1a the Parliament? I do take notice, 
That thoſe Gentlemen that uſed that Argument 
for the Bill of Excluſion, now uſe it a quite con- 
trary Way. Sir, I think the Power of Parlia- 
ments is not to be irifled with. 

It hath been urged and ſaid, a little while 
ago, by a Gentleman, That he does not believe 
Captain Porter is a good Witneſs. I will give 
you a good Reaſon why I do think he is a very 
good one, and they at the Bar think ſo too, be- 
cauſe they would have given a great Reward to 
have taken him off; and for the ſame Reaſon, I 
believe, Goodman to be a good Witneſs too: Sir 
Jobn Fenwick was ſatisfied, that Goodman did know 
how far he was concerned, and he hath been pre- 
vailed with to be out of the Way, 

Sir, here are a great many Circumſtances that 
agree ſo well together, thar (I think) no Perſon 
can doubt of Sir John Fenwick's Guilt z and (I 
think} *tis in this Caſe in the Body politick, as in 


the Body natural, when a Man is almoſt paſt the 


Cure of Phyſicians, when a Man hath a Gan- 
greene, a rotten Member, which the Phyſicians 
by the ordinary Means can't cure, the Remedy, 
the College of Phyſicians themſelves in that 
Caſe would uſe, is, they would ſay, Inimedica- 
bile vuinus enſe recidendum eſt, 

Jam of Opinion, that the Legiſlative hath 
this Power, and that this is a proper Occaſion to 
exert itz and to compare ſmall Tings with great, 
*tis like Thunder and Vengeance in the Hands 
of Providence, that is not uſed but upon extra- 
ordinary Occaſions; and then it cught not to 
tail, for that makes a Man trifle with and de- 
ſpiſe that Power that is not effectually able 
to exert it ſelf ; and if the Sword of Juſtice be 
drawn, if they find it ruſty, and will not cut, 
they will have a mean Opinion of your Power 


for the future, 


a} 
- 


Gentlemen are afraid of Precedents in this Cafe; 
for that Reaſon I am for committing this Bill, be. 


cauſe I would make this a Precedent ; and ] will 


tell you why ; Becauſe it may happen in future 
Ages, that Miniſters of State, and Perſons con- 
cerned in the Government, may be faulty ([ 
think I may ſuppoſe that) and as the Law ſtands 
now, he is but a bungling Politician that can't 
ruin the Government, and yet not come within 
the Bill of Treaſon to be hanged for it: And 
therefore for the keeping an Awe upon Miniſters 
of State, and becauſe I would have this Houſe 
always have it in their Power to puniſh future 
Offenders, as they ſhall ſee Cauſe, as well as this 
unfortunate Gentleman at the Bar, I am for com- 
mitting this Bill, : 

Mr. Finch. Sir, the Queſtion now before you, 
ariſes upon a Caſe wherein you have a Man ac- 
cuſed of High-Treaſon, and for that there is but 
one Witneſs, which by the Rules of Weſtminſter- 
Hall, is confeſſed by every Gentleman, is not le- 
gal Evidence. 

I remember the other Day, when this Evi. 
dence was offered, and an Objection made to it, 
the Anſwer was, That we ought to hear it 
(though in Weſtminſter-Hall, they could not do it) 
becauſe we fit here as Judges, and we can diſtin- 
guiſh what is legal Evidence, and what is not 
legal Evidence, and can give its juſt Weight to 
every Part of it. I do obſerve now, in this De- 
bate, ſome Part of the Evidence, which no Man 
can ſay could have been given according to the 
Rules of Law, is inſiſted upon, and Weight laid 
upon it. 

And here they have taken into Conſideration 
the Power of Parliaments; and the Method of 


Parliaments has been inſiſted upon. As to the 


Power of Parliament, Whether the Parliament 
can do it? And whether if the Parliament plea- 
ſes to do it, they are tied up (as Gentlemen are 
pleaſed to expreſs it) to the Rules of VMeſtminſter- 
Hall ? That the Parliament can do it, *tis a 
hard Matter to gainſay, That any thing is out 
of the reach of the ſupreme Power of a Na- 
tion ; the Legiſlative Authority can do every 
thing : Yet, though Gentlemen have ſaid this, 
and others have obſerved, That there wanted 
no Authority to prove this, being ſelf-evident ; 
yet give me leave to inſtance in ſome Particu- 
lars in this Caſe, with the Authority of the 
Judges upon it, where the Parliament have pro- 
— according to the Rules of Weſtminſter- 
all. 

We read in Hen. VIIIch's Time, that the Lord 
Cromwell, Earl of Eſſex, was Attainted in Parlia- 
ment ; and Hiſtory tells us, That he was Attaint- 
ed by a Law of his own making. Now, ſays, 
my Lord Cote, That ſeems ſtrange; but enqui- 
ring of an ancient Perſon that lived in thoſe 
Days, he told him the Meaning of it; That Lord 
had conſulted with the Judges, Whether or no, 
if a Man was Attainted by Parliament, and was 
not brought to be heard, ſuch Attainder would 
be good in Law ? The Judges ſtarted at the Que- 
ſtion, but could give no other Anſwer than this; 
Truly, if ſuch Attainder be made, we know no 
Law to find Fault with it, for 'tis done by the 


Legiſlative Authority. It fell out, That the In- 


ance of condemning a Perſon in Parliament (not 
according to the Rules in V minſter- Hall) fell 
out to be the Nobleman's Caſe ; for he himſelf 
as fo Attainted immediately after. 
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Give me leave to inſtance in another kind of 
Authority, the Authority of Parliament touch- 
ing theſe Attainders, and what has been the Con- 
ſequence of them + If you will look into the Re- 
cord of Rich. II's Time, I do not mean the Re- 
cord that hath been quoted, nor the Caſe of Jabn 
Imperiall, for killing theGenouaA mbaſſador, which 
was declared Treaton in Parliament, Ten Years 
after the Man had been tried in Meſtminſter- Hall 
for it; but I mean the 11 Rich. II. how many 
were attainted by the Proceedings of thoſe 
Times ; I do not mean by Acts of Parliament, 
but thoſe Attainders were in an extraordinary 
Manner, not according to the Rules of Weſtmin- 
ſter- Hall: And 21 Rich. II. the whole Parliament, 
and its whole Proceedings were reverſed, and 
the Parliament annulled: In that Year were the 
Proſecutors of the 11th Year themſelves attaint- 
ed: And 21ſt Year of Rich. II. the Act that re- 
pealed that Parliament, repealed the Pardon too; 
but in order to come to the Attainder of thoſe 
Perſons: That being done, was not enough; 
for the Lord Arundel had a Pardon the 17th of 
Rich, II. Upon that they made a Law to repeal 
his Pardon by Patent, that they might come to 
the Attainder of that Lord; and that Lord was 
Attainted by Act of Parliament, But I mutt 
obſerve one Thing a little further, That that ve- 
ry Parliament, that doubtleſs knew their own 
Power well enough, and that their Attainders 
were firm, being made by the Legiſlative Pow- 
er, yet they had a little Jealouſy themſelves of 
their Proceedings; for they paſſed an Act to make 
it capital to go about to reverſe any of thoſe 
Laws; and another Act, that all the Lords and 
Biſhops ſhould be ſworn. Now fee what fell out 
after; Rich. II. was depoſed, for conſenting to 
thoſe Laws; and Henry IVth, in the firſt Year 
of his Reign, abrogated the whole Parliament, 
and repealed all thoſe Laws. Theſe Turns have 
been upon theſe extraordinary Proceedings of 
Parliaments. 

Give me leave to give you another Inſtance, 
and that in another Caſe, as odious as poſſible 
could be. In the Murder of Ev. II. there was 
Roger Mortimer attainted in the firſt Year of 
Edward III. and the Record ſays, That it was 
notorious to them all: And what then? They ad- 
judged him to be attainted in Parliament. When 
Time had a little worn off that extraordinary 
Zeal (which truly was commendable, though it 
had tranſported them a little too far beyond the 
Rules of Juſtice) and they came to conſider 
what Precedent they had made for Poſterity, it 
had another Face; for in 28 Edw. III. was that 
Attainder reverſed, becauſe he was not brought 
to anſwer as he ought to have been. There was 
alſo an Act for attainting the Earl of Arundel, 
which in the ſame 28 Edo. III. was reverſed, be- 
cauſe he was not brought to Judgment by due 
Proceſs of Law. | 

But now we are told, we are not tied here to 
the Rules of Meſtminſter Hall. Gentlemen do not 
enough diſtinguiſh in this Matter; the Forms of 
I/ejtminſter- Hell, ſay ſome ; the Rules, ſay others; 
and others ſay, there is no Difference between the 
Form of Proceedings, and the Rules, of Weſtmin- 
/er-Hall : But I hope no Gentlemen do think but 


= the Parliament, though they have a Power to 
= at as they think fit (as Inſtances have been given) 


yet the Parliament it ſelf are tied by the Rules 


of common Juſtice. Now I would have Gentle- 
Vol. V. 
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men that ſay we are not tied by the Rules of 
Weſtminſter-Hall, a little to conſider the Matter. 
Are the Rules of Veſtminſter-Hall no other than 
what are neceſſary for the executing of Juſtice? 
It they are no other, how can we be ſaid to go 
according to Juſtice, when we go beſide- thoſe 
Rules? I defire them to conſider of the Conſe- 
quence of this Proceeding ; there is no danger, 
I hope, of this Parliament: But if we ſhall tay, 
that the Rules of Weſtminſter- Hall are not ſuch 
as are neceſſary for the Proceedings in a Courſe 
of Juſtice, we ſhall ſhake thoſe Barriers of our 
Liberty and Property, I am afraid, a little more, 
than Gentlemen think of at preſent ; And ſhall 
we declare they are not neceſſary, when our An- 
celtors have thought them ſo, and their Wit- 
dom hath derived them to us, and the Wiſdom 
of the Nation in Parliament hath eſtabliſhed theſe 
Rules? 

I can't ſay what Conſequence may follow upon 
this. This Parliament can never do any Thing to 
endanger the Lives of the People of England but 
heretofore Parliaments have been damned with 
ſeveral Brands, ſet upon them by ſucceeding Par- 
liaments : As for Inſtance z One, I think, in the 
38 H. VI. 39. That Parliament was wholly re- 
pealed, as packed, and paſling Laws through 
Rancour and Malice, and having paſſed no good 
ones. Now, ſuppoſe a Parliament ſhould come, 
that ſhould not be ſo tender of the Liberties of 
the People as this; and they ſhould be ſo bold 
as to ſhake thoſe Laws that are made for the 
Rules of Juſtice, if they have ſo good a Parlia- 
ment to guide them in it; Will not this be an 
Inducement to ſuch a Parliament as that, to ſhake 
all our Laws and Liberties? But I can't trouble 
you any longer, my Head will not give me leave. 
I am againſt the Bill, and have offered you my 
Reaſons. 

Col. Wharton. I hope Gentlemen, in a Matter 
of this Moment, will have Patience to hear one 
another; and ſince every Gentleman is to give 
his Vote in this Matter, I defire to give my Rea- 
ſons for my Vote: I am of the Opinion of ano- 
ther Gentleman, That we have not touched the 
Sore yet; yet I do not think, that the Rules for 
Weſtminſter-Hall, are Rules for us. The Gentle. 
man that ſpake laſt, as he always does, made a 
very florid and elegant Speech, and brought you 
ſeveral Examples of Attainders that have been 
condemned from one Parliament to another, in 
ſeveral Reigns: But I do not wonder at that, 
when the Crown went from one to another, An 
Inſtance was given in the Caſe of the Lord Crom- 
well, which was ſpoke too from the Bar; and Sir 
Thomas Powys laid a great Streſs upon it, That 
this was condemned as a wrong Judgment, be- 
cauſe he was not heard: I believe that may be a 
Reaſon why many of thoſe Attainders were con- 
demned ; perhaps it might be a Cuſtom of our An- 
ceſtors to paſs Bills of Attainder without hearing 
the Party. This Perſon hath been heard, and 
fully heard; and I believe no Perſon, that hath 
been attainted, hath had fo fair a Trial; and 
therefore Parliaments having condemned Bills 
of Attainder, becauſe the Perſons have not been 
heard, that will be no Reaſon why any Parliament 
ſhould condemn us. A Gentleman told you, 
That the Law of God and Man was not to 

condemn a Man, but upon two Witneſſes; but 
there are many Inſtances to the contrary, 
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It is told you, That Porter, here before you, 1s 
not a good Evidence, becauſe he is not ſworn z 
and that you are to go by the Rules of M minſter- 
Hall. Says the Gentleman that ſpake laſt, you 
are to go by their Rules, but not by their Forms : 
I muſt confeſs there is a great Difference between 


them two; for a Form is only the Manner and Me- 


thod by which we proceed in doing of any Thing; 
but the Rule is the Foundation we are not to err 
from; but I can't agree we are upon the ſame 
Rules as Weſtminſter- Hall is: The Rules of Mat- 
minſter- Hall are, when a Man is brought upon his 
Trial, the Jury are all to be upon their Oaths 
by which Oath they are to make a true Judgment 
according to Law. This is not the Caſe here; if 
I was a Jury-Man, and was to try a Man, and. 
one Witneſs ſwore againſt this Man, and no other 
Witneſs, though 1 did in my Conſcience believe 
him to be guilty, yet in that Caſe my Conſcience 
is diſcharged, and I muſt find him not guilty : But 
no Man can ſay this is the Caſe here. 

What are we now a doing? Here is a Bill ro 
attaint Sir Fobn Fenwick of High-Treaſon : If I 
reject the Bill, I do declare him not guilty z and 
if I do think him guilty, I do declare againſt my 
own Judgment; for my Judgment here, 1s not 
bound up as a Man's Judgment upon a Jury ; tor 
his Judgment is bound up to Proof, according to 
Law; and my Judgment is bound up by my own 
Belief: This is the Proof I muſt go by; and I 
think every Man is bound in Juſtice and Duty to 
his Country, as he bglieves Sir John Fenwick to be 
guilty, to be for the Commitment of this Bill; 
and till any Gentleman will convince me, that 
this is not a Rule I am to go by, I muſt continue 
in this Opinion. 

Mr. Boyle. The Diſorder that worthy Gentle- 
man was in, makes me the more concerned for 
fear of falling into it my ſelf, ? 

I hope in this Debate, Gentlemen will be very 
cautious of uſing it as an Argument, what Ap- 
plication our Votes ſhall have without Doors, and 
with thoſe we repreſent, when we are to give 
Judgment, as far as in us lies, for the Life and 
Death of a Man : And therefore I mult obſerve, 
that the Eagerneſs that is juſtifiable upon Impeach- 
ments, may not look ſo well now we are Judges 
upon a Bill of Attainder. You have gone over 
the whole Courſe of the Evidence, and I believe 
that this Debate will ſhew you pretty plainly, what 
is to be the Fate of this Bill; for ] believe all the 
Arguments will now be uſed that can be : As to 
what hath been ſaid of extorting a Confeſſion, I 
take it to be quite out of the Caſc. 

I am ſorry to be engaged one way or another: 
would not, if I could help it, out of the Houſe, 
be upon a Jury of Life and Death ; yer in that 
Caſe, I ſhould know the Law, or be told it by the 
Judges: But in this Caſe, we are both Jury-Men, 
and Judges, and know not what Rules we are to 
go by; but ſet up a Court of Equity which hath 
no Bounds but our own Conſciences, 

As to Sir Jobn Fenwick, I know him not; as to 
his Cauſe, I am ſure, I am againſt it; but how 
far I think him guilty or not, I think is not the 
lingle Point to be conſidered: I muſt confeſs, there 
have been ſeveral People accuſed of this Conſpira- 
cy, and have been named by the Evidence at the 
Trials; and I believe they are much alike guilty, 
being upon the ſame Evidence ; but as to all that 
hath been opened before you, and proved, it can 
amount to no more than this; There is but one 


Evidence, which by the Law would not be a good 
Evidence to convict him in another Place; and 
therefore I do agree with the Gentleman that ſpake 


under the Gallery, that this is a very extraordinary 


'Caſe; for one Witneſs is not ſufficient at Law to 
convict him, and the Law would be very differ- 
ent hereof. I am to judge according to my own 
Opinion, and not by the Rules preſcribed by the 
Law; but though this Proceeding is not ſtrictly 
according to the Law of the Land, yet if it was 
ſuch an extraordinary Caſe that required you to 
diſpenſe with thoſe Forms, and come to this ex- 
traordinary Manner of Proceeding ; I think, for 


my own Part, it might be ſupported by the Ne- 


ceſſity of it; for *tis impoſſible that it ſhould be 
otherwiſe in Practice : T hus when the Government 
is at Stake, and nothing will preſerve it, but the 
breaking through the ſettled Forms, then the Go- 
vernment will break through them; and whatever 
Rule you preſcribe, it will always happen ſo. 

There is a very extraordinary Caſe, and that 
was in the Conſpiracy of the State of Venice, above 
a hundred Years ago, I think, ſet on foot by the 
Spaniards: Then the State, to get the whole Matter 
out, promiſed a Pardon to as many as were con- 
cerned in it; and after they had promiſed it, and 
treated with them about it, they thought it necel- 
ſary, for the Preſervation of the Whole, to break 
their Faith, and they were all put to Death. This 
was upon Point of Preſervation of the Government. 

Bur, Sir, as to Precedents, give me leave to 
ſay, I do not give that Authority to them unleſs 
I know all the Springs and ſecret Hiſtories and 
Tranſactions that were their Guide in making 
thoſe Precedents ; and as to Precedents that have 
been quoted, when the Parliament has declared 
what was Treaſon, and what was not Treaſon, 
or have declared Conſtructive Treaſon, they may 
be grounded upon the Statute of 25 Ed. III. But 
I think there is no Statute upon which they can 
ground the Condemnation of a Man upon one 
Witneſs. 

In the Caſe of my Lord Strafford, upon con- 
ſtructive Treaſons, it was there laid, That it was 
a Fire that had lain hid for 240 Ycars, and that 
it never broke out before, but to conſume him, 
and his Poſterity. It was anſwered by Pym, It 
that was the Cale, it was not for want of Law to 
Juſtity ſuch a Proceeding, but all that Time had 
not produced ſuch an Offender. 

I do not doubt, but if any one will conſider the 
late Conſpiracy ; and it that was the Queſtion, but 
it was as extraordinary as any Thing can happen; 
for it was to ſubject their Country to a foreign 
Power, which is very extraordinary, and ſeveral 
Perſons were concerned in it : But there is one ex- 
traordinary Part which I do not remember this 
Gentleman is accuſed of; and that is, the Aſſaſſi- 
nation, Treaſon it ſelf is a very extraordinary 
Crime; but give me leave to ſay, that extraordi- 
nary Part is not alledged againſt this Gentleman, 
and this Bill does not ſeem to be brought in for 
that, wherein he is concerned in common with 
ſome others, but for the ſubſequent Matter al- 

ledged in the Bill. This Bill is grounded not ſo 
much upon that he is guilty, as a great many more 
are, as upon ſeveral Circumſtances which have hap- 
pened to no Body elſe. Give me leave to inſtance 
in a Cafe, now in my Head (I beg your Pardon 
that I ramble, 'tis from the Awe I have upon me 
from this Aſſembly) in Cataline's Conſpiracy; and 
if that was our Cafe, no doubt there would be ano- 
ther 


«<L 


r ſort of Argument for it; there they con- 
rel what rs, with Cethegus, and the other 
Conſpiratorsz he was at the Head of an Army, 
which only expected his Orders to lay Rome in 
Aſhes ; the Queſtion was, Whether they ſhould 
break the Porcian Law; and for the Safety of the 
Senate they were put to Death before the Aſſem- 
bly roſe. : ? a 

Now to come to this part of it: Though Sir Jan 
Fenwick is a great Offender, yet I think his Cale is 


not ſo extraordinary, as to make you proceed up- 


on this Bill. I do take his living or dy ing not to 
be of that Conſequence as this Bill of Attainder. 
I know not how he comes to be fo conſiderable 
when in Hold; for when he walked about Town, 
| never heard he was feared or regarded at that 
Time. | | 

But to come to the Allegations in your Bill, up- 
on which they are to ground your Judgment: The 
firſt Part is a new Conſpiracy, that is, for intend- 
ing to create a Jealouſy between the King and 
theſe noble Perſons. As to them, you have alrea- 
dy paſſed a Vote in their Juſtification; and I think 
their Actions may juſtify them to the World, as 
much as any Vote of the Houſe of Commons; but 
whatever that may be, I think it was a fooliſh 
piece of Conſpiracy, as well as an ill one; for 
one, when he was in danger of being hang'd for 
one Plot, to venture upon another; and I think, 
there was at that Time two Witneſſes to bring him 
to his Trial, and that is an Allegation in the Bill. 
And as to the Protracting of his Trial, *tis 
natural, and fo juſtifiable, whether innocent or 
no, and what every Body attempts z and no 
Body can wonder at it; but in one Caſe or the 
other it can be no ſuſficient Ground to attaint 
him, 

The next Thing that is ſaid is, That he hath 
been the Occaſion of the withdrawing of the Evi- 
dence, Now I muſt obſerve, that is not alledged 
in the Bill, and is proved but by Hear- ſay: But 
ſuppoſe it was true, and alledged; if any Man 
concerned in Treaſon ſhall endeavour, by Friends, 
or other wiſe, to get off an Evidence, can that 
amount to that which is deſigned to be puniſhed 
by this Bill, to High-Treaſon? *Tis the Part of 
thoſe that are intruſted with thoſe Matters, to be 
in Expectation of ſuch Practices. What are 
Goals tor, but to Keep them in Cuſtody ? And the 

*cople employed in thoſe Buſineſſes are to take care 


; of it. Are we to ſupply a Detect of what ought 
x to have been done in another Place? 
: So that I do ſay, That a Precedent in an extra- 
. ordinary Caſe is no Precedent to be uſed in a 
1 little Cale, It may be urged, but *tis but a Pre- 
. tence, when you have paſſed this Bill, which is 
8 * the Record, the Matter will appear no otherwiſe 
6 than are the Suggeſtions of your Bill. A Man 
| * hath alperſed great Perſons, which is a great Fault 
y indeed, for he 15 not charged with the withdraw- 
* ing of the Evidence, thercſore attaiat him upon 
* = one Evidence, I think hy this Bill you will open 
en | a Door lor a Precedent of all Treaſons of the ſame 
1. Nature. Sir, there have been many Precedents 
0 mentioned z I will trouble you with none, becauſe 
_ moſt Gentlemen have read the Argument of Mr. 
St. Jaba's in this Caſe. I muſt confeſs, unleſs 
. tere was that Neceſſity as is pretended, which! 
do not ſce, I do not ſce how you can jullify paſ- 
wa ling this Bill of Attainder, either by the Law of 
: 1 God or Man, in any Nation allowed. 
= I muſt confeſs, i have no manner of Concern 
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how this Queſtion goes; what have ſaid is more 
to ſatisfy my own Judgment, than work upon 
other People. I am not ſatisfied there is that 
Neceſſity that is pretended ; and therefore as my 
Judgment is now informed, I can't give my Vote 
for Committing of this Bill. | 

Mr. Smith, Sir, I own my ſelf to be very unfic 
to ſpeak in this Argument; but ſince I am to give 
my Vote in a Matter of this Conſequence, I beg 
leave to give my Reaſon why I give my Vote, as I 
intend to do. I know the Matter before us, both 
in the Nature of the Crime and Puniſhment, as 
well as the Conſequence of it, requires a very 
deliberate Conſideration ; but at the ſame Time, 
I do take the Hazard and Danger of this Go- 
vernment to be a Matter of great Conſequence 
too. N 

Though there have been ſeveral Precedents in- 
ſtanced in relation to Attainders; and though I 
have obſerved, that moſt have acknowledged, 
That they might be juſtified upon extraordinary 
Occaſions; yet when they have aſſerted that, they 
have told you, they were upon a wrong Founda- 
tion, and ſo were laid aſide. Now I think it no 
great Matter to ſay, That thoſe Attainders that 
were made in Rancour upon contended Titles, 
were reverſed when the oppoſite Party got the 
Power, no more than if any Action, be it never 


ſo juſtifiable, ſhould be reverſed when King James 


comes again, which I hope will never be. Is it any 
Argument, that when H. IV. came to the Crown, 
and depoſed King Richard, that he reverſed all the 
Attainders in his Time? There might be Reaſons 
might ſway with Perſons for reverſing particular 
Acts of Parliament, which might be very good, 
or might be not ſo, there was ſuch a Change of 
Government at that Time; but they take notice 
it was madea particular Article againſt Richard II. 
as if when the Power was come to other Hands, 
they would not have depoſed him if they had not 
had that Argument: Neither do I take that 
Argument to beof any weightz That Attainders 
have been reverſed, becauſe the People have not 
been heard; when this Gentleman hath had as full 
a Hearing as ever any Perſon had upon any Bill of 
Attainder, or Impeachment whatſoever ; and he 
hath had the Advantage of Counſel in this Caſe 
(which, as has been told you, was excepted out of 
the late Act of Parliament) and of the moſt able 
Counſel too, 

"Tis faid this is a Matter of no great Conſe- 
quence, becauſe it concerns Sir Jabn Fenwick's Life 
ſingly; and he is not thought to be ſo conſider- 
able, as by his Eſcape to bring the Publick in dan- 
ger. Now it hath been always one Principle I 
have laid down, That if a Plot bediſcovered, and 
not thoroughly proſecuted, it ſtrengthens and grows 
upon you, and ten to one if it does not ſubvert the 
Gevernment. 

Now, God be thanked, that we have prevent- 
ed the Deſign upon the King's Perſon, and ſeve- 
ral have been puniſhed for it; but I think we are 
not got to the Bottom of it, and that we ought 
to provide againſt it in a much other Manner. 
Can any one think that Sir William Parkyns, or 
Sir Jobn Freind, and the reſt that are diſcovered, 
were the only Perſons concerned in this Conſpi- 
racy; I take it, that there have been much greater 
Men in it; and when I ſce ſuch a Struggle both to 
get People out of Gaol, and ſend People out of 
the Way, and all Arts uſed that can be, I muſt 
ſuppolic, when ſuch extraordinary Courſes _ ta- 

en, 


1Þ0 163. Proceedings againſt Sir J. Fenwick, Bar. 8 Will. III. 


ken, that there is ſomething extraordinary ſtill to 
be done; and I would not have Men by bribing of 
Witneſſes think to ſecure themſelves: It hath 
been uſed as an Argument to lefſen the Matter, 
That this was a little after the Act of Indemnity. 
Can any Thing aggravate a thing more? Sir, 
theſe very Arguments turn againſt them. 

We are told here, that we muſt not conſult our 
own private Judgments in the Matter; and we 
are told at the ſame Time, if there were two 
Witneſſes that we did not believe, we muſt not 
find him guilty. We are told of a Judge, that 
though he knew a Perſon to be not guilty, yet it 
was a commendable Action in him, that he con- 
demned the Man: But that hath been very well 
anſwered already, and I ſhall not meddle with it 
further; only this I will ſay, that I never will 
in any Caſe be a Jury-Man or a Judge, where the 
Convictions of my own Conſcience ſhall not go- 
vern me, but an Evidence that I do not believe. 
And becauſe that Story was told you, I will tell you 
another, that I think more commendable : And 
that wasz a Man was try'd for a Murder, and 
there was poſitive Evidence againſt him. The Ju- 
ry went out, and ſtay'd a great while: There was 
Eleven againſt One for finding him guilty z but 
at laſt the One almoſt ſtarved them, and they 
brought the Man in not Guilty. The judge 
ſent for the Gentleman, and deſired to know 
his Reaſons for differing with the reſt: And at 
laſt, upon Aſſurance that nothing ſhould be done 
to him, Why, ſays he, Would you have me find 
the Man guilty, when I was he that killed the Man, 
and he was innocent ? | 

Then, Sir, if you take the Evidence as it is; 
I think, firſt, here is Capt. Porter; I do not 
find any Body excepts to him; and his Evidence 
hath been approved of by ſeveral Juries, and ſe- 
veral Perſons executed upon it, and nothing ma- 
terial hath been objected againſt it. I will not 
ſay, That Sir John Fenwick hath owned a great 
deal of this himſelf; he hath given every body 
Satisfaction how far he ſtands guilty in his Opi- 
nion; but it is brought ſo far home, that there 
was Sir Jobn Fenwick's own Letter was to convey 
him abroad. Here hath been Attempts upon 
other Perſons; you hear what hath been done by 
the Solicitor, They ſay, hewas not his Solicitor 
at that Time, Here are very pregnant Circum- 
itances, One Gentleman ſaid, you ought not to 
make uſe of Goodman's Evidence here; and yet he 
could make uſe of every Thing to diſparage him ; 
for he could ſy, there were three poſitive Wit- 
neſſes againſt um. 

Now when 'tis ſo notorious what Parties there 
are for King James, and we find Perſons plot- 
ting in every Part of the Kingdom: When you 
Have an open Invaſion before you, and when De- 

ſigns are laid againſt the King's Life every Day; 
if this be not a Time to exert an extraordinary 
Power, I ſubmit it to you. 
Sir Rich. Temple. Sir, I ſhall not trouble you 
with any Thing that hath been offered to Day. 
That which calls me up, is the Danger of the 
Precedent you are about to make, and the Ar- 
guments that have been uſed to ſupport it; 
which, I think, are more dangerous than that. 
I muſt confeſs *ts a new Doctrine to me, That 
the Laws that are made by the Parliament, are 
to be no Rule and Guide to this Houſe, Sir, the 
Birth- right we have is in our Laws; and I did 
ever think till now, that the Laws were not onl 
3 . 


made for Weſtminſter Hall, but for all the Subjects 
of England; and eſpecially, that they were to be 
a Rule to the Parliament that made them, till 
they ſhould think fit to alter them. 

Here have been great Miſtakes between the 
Power of Parliament and the Juriſdiction of it; 
the Power of Parliament is to make any Law, 
but the Juriſdiction of Parliament 1s to govern 
it ſelf by the Law and this, give me leave to 
fay it to you, hath been the Opinion of all your 
Anceſtors, and the Method they ever uſed, Shall 
we make a Law here in a particular Caſe againſt 
all the Laws of England? *Tis ultimum remedium 
& peſimum; you may ule it in a Caſe of abſolute 
Neceſſity, but otherwiſe it may be a Precedent to 
overturn all. : 

There are ſeveral Things in making this Pre- 
cedent, that overthrow all the Laws and Liber- 
ties of England: Firſt, you are paſſing Judgment 
upon a Man upon one Witneſs, I have heard a 
ſtrange Debate to Day, That there was but one 
Witneſs in Treaſon, before the Statute of Edto. VI. 
You know, that in Caſe of Treaſon, there was 
by the Common Law required two Witneſſes ; for 
if there was but one, the Party might demand 
Trial by Battle, and that was the Common Law 
of England. 

There is another Thing that 1s extraordinary: 
Here you are going to paſs an Act without an 
Trial at all: For to ſay this is a Trial before 
you, the Commons, is a Miſtake z you never did 
aſſume a Juriſdiction of trying any Perſon, nor 
can you: You may for your own Information 
hear what can be offered, but *tis not a Trial, 
where Witneſſes are not upon their Oaths, 
There is no manner of Power or Juriſdiction can 
be pretended for you to try; in that is a ſecond 
Thing. All the Bills of Attainder you have had, 
have been in three Caſes, where the Perſons have 


been either dead, or fled, or have bcen without 


the Compaſs of the Law, and could not be brought 
to anſwer: And you have had ſome Bills of 
Attainder after Trials had in Weſtminſter- Hall ; 
but never a one of thoſe have been called Trials, 
but they have been generally reverſed ; and for 
what? They tell you, That they have been re- 
verſed by one Party and another Party: It was in 
the ſame King's Reign, in Rich. IId's Reign, they 
were forward. and backward, as the Court Party 
or the Country Party were uppermoſt. 

There is another Thing in this, that I think of 
a moſt dangerous Conſequence and that is, that 
you are for making way, for what I know, by 
this Precedent, for a Rack, for fo 'tis ſaid ; this 
is to force a Man to be an Evidence. Why, give 
me leave to ſay to you, *tis a new Way not 
known in England, that you will hang a Man un- 
leſs he will confeſs or give Evidence; but] think 
tis ſomething more than a Rack, for here is hang- 


ing, drawing and quartering in the Caſe; and I do # 


not think this Proceeding will make him an Evi- 
dence with any Credit or Reputation to this Houſe; 
nor am I of Opinion, that he can diſcover any 
Thing worth ſuch a Precedent. 

Now give me leave to ſay one Thing as to 
the Juriſdiction of Parliament. It hath paſſed 
here for current, That the Parliament hath 2 
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Power to declare what they will Treafon, though I 


ſo by no other Law: *Tis the greateſt Miſtake 
in the World : I heard a great Debate upon this, 


upon my Lord Clarendon's Caſe and *tis plain, that f 


Statute relates only to Caſes brought from inferi- 
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our Courts to Parliament; for it ſays, That if any 
other Caſe ſuppoſed Treaſon, which is not in that 
Statute ſpecified, doth happen before any Juſtices, 
the Juſtices ſhall carry, without going to Judgment 
of the Treaſon, *till the Cauſe be ſhewed and de- 
clared before the King and his Parliament, Whe- 
ther it ought to be judged Treaſon, or other Fe- 
lony. I {peak to the Juriſdiction that the Parlia- 
ment has by that Statute: Tis, that if the like 
Treaſon (for at Common Law there was a great 
many Treaſons) ſhould fall out, and be brought 
before inferiour Courts, of which they doubted, 
whether they were Treaſons or no; then they 
ſhould be brought before the Parliament, to judge 
whether they were Treaſons or Felony : But how 
ſhall they judge? By the Laws in being. And 
who is this Judgment in? Not in the Parliament 
by Bill, but only in the Houſe of Lords: Much 
leſs is it, That you may judge that to be Treafon 
in this Houſe, that was not ſo by the Common 
Law before. So that, give me leave to ſay, there- 
fore there is no ſuch Power reſerved to the Parlia- 
ment, to declare any thing Treaſon that is not 
Treaſon before. 

I muſt ſay, *tis of the laſt Conſequence, that 
we ſhould make a Law in a particular Caſe, to 
take away from him all the Liberty that belongs 
to a Subject. Some Gentlemen talk of the great 
Favour he hath had at this Bar: I know not 
what to think of it; I am ſure you allowed the 
King's Counſel ſuch Privileges as I never ſaw be- 
fore, and that was to offer that for Evidence that 
every body acknowledged was not ſo; and I do 
not think any body would think it a great Fa- 
vour to be heard in this manner, eſpecially to 
Things not in the Bill. 


Tis ſaid, every Man muſt go according to his 


private Opinion, tis not ſaid Judgment neither; 
the Inſtances that have been given are of a quite 
different Nature: A Man is not to give his Judg- 
ment againſt his Knowledge : I think that Judge 
ought rather not to have try'd the Cauſe at all; 
but if we ſit here to judge, we ſit to judge him 
according to the Law of England, and then we 
mult judge him according to legal Proof, Will 
you fit upon a Judgment that is not only not 
tied to the Rules of Meſtmiuſter- Hall, but is not 
tied to the Laws of the Land; and Attaint a 
Man without a legal Trial, without legal Evi- 
dence, and upon One Witneſs, when the Law 
ſays, you ſhall have Two; and after all, ſay 'tis 
a reaſonable Proceeding ? I know not how it came 
about, that the Act of Grace was paſſed; it did 
not riſe from this Houſe : If it hath any ill Con- 
ſequence, let them anſwer for it that were the 
Cauſe of it. 

They ſay the Government is at ſtake, becauſe 
the Plot hath not been found out to the Bottom. 
That is not our Fault: This Man hath been long 
enough in Cuſtody; if he hath trifled with the 
Government, I am ſorry he hath impoſed upon 
them; but it it be ſo, I think there is nothing 
in this Caſe, of that Conſequence, as to make you 
make this Precedent. 

Sir Mill. Strickland. Mr. Speaker, I would not 
make uſe of any ill Precedent : And yet if the 
preſent Occaſion, and the Neceſſity of the King- 
dom required it, I would make a Precedent: 1 
am glad the ſeveral ill Precedents are avoided in 
this Caſe, and I would be bold to ſay, whether 
this Gentleman ſuſſers or no, no Man can lay that 
he hath been hared to Death by Counſel. 
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Sir, I ſnould be as tender in Point of Blood as 
any Man; but I do think, if the Safety of the 
King and Kingdom is concerned, tis not one pri- 
vate Man that we muſt have reſpect for, ſo as to 
let the Publick ſuffer by it. I do think, that up- 
on this Occaſion there have ſo extraordinary Things 
happened as have hardly happened in former Ages; 
that one who is known to be in a Conſpiracy to 
bring over a French Power with a Popiſb Army, 
to deſtroy our Lives and Liberties, after his Trial 
has been deferred by his Equivocations and Pre- 
tences to make a great Diſcovery ; when he comes 
to make it out, he accuſes the beſt of your Friends ; 
and this is only an Artifice to get Time till they 
could get the Evidence out of the Way; I think, 
if you do not take notice of it, and let the Le- 
giſlative ſupply that Defect, it may be of ill Con- 
ſequence, and may encourage any one to commit 
the worſt of Miſchiefs, upon hopes, that if they 
can get the Evidence out of the Way, they ſhall 
go unpuniſhed. | 

Sir Francis Winnington. I ſhall trouble you but 
a little while, it being late; but Gentlemen ſaying 
tis an extraordinary Caſe, I ſhall give my Rea- 
ſons why this Bill ought not to be committed ; for 
every Member here now is a Judge; and he muſt 
take the Blood of this Gentleman upon him in 
Judgment, either to condemn or acquit him; and 
I muſt confeſs, I have very much admired, to hear 
that Doctrine preach'd, That every Man, as he is 
ſatisfied in his private Conſcience, ought to judge 
this Man guilty. I deſire to know by what Au- 
thority we ſit here? We ſit here and have a Legi- 
ſlative Authority, and tis by the King's Command 
we come together ; but at this Time we are judi- 
cially trying this Man for his Life; and therefore 
I humbly conceive, That we ought to proceed /z- 
cundum allegata & probata; and for any Man in 
his private Opinion to ſay he is guilty, he does 
not act by the Commiſſion he fits here. For to 
tell you of the Lancaſhire Plot, or that a Man ſhall 
not be choſen hereafter, ſeems to be Arguments 
to enflame, but nothing to the „ ang 

Now, Sir, I will humbly ofter to your Con- 
ſideration, and the Judgment of the Houle, why 
I think we cannot judicially condemn this Man; 
for I think the Queſtion of Commitment to be 
the ſame as of his Life and Death. | 

I do agree upon all the Precedents good and bad 
that have been cited, and doubt not but in extraor- 
dinary Caſes, *tis in the Legiſlative Power of the 
Parliament to look aſter theSafety of the Kingdom; 
but I ſhall offer why this does not come to that Caſe. 

I humbly conceive in this Caſe, for I will not 
ſpeak to the Rules of Weſtminſter-Hall, but upon 
the right Reaſon of the Thing ; for if it be Rea- 
ſon in Weſtminſter- Hall, it may be ſo here, and 
that ought to overcome every thing ; But where- 
as Gentlemen ſay you have one Witneſs, I do 
not apprehend you have one good Witneſs, and I 
will give you my Reaſon for it; for you muſt take 
Capt. Perier upon his Parole, and conſider what 


he ſays upon his Word; and then I do appeal, if 


you take what he ſays upon his Word, whether 
ever they did know that a Bill of Attainder pro- 
ceeded againſt any Man upon bare Affirmation? 
No; in that Caſe you ſhould have turned it into 
an Impeachment, if the Thing looked probable, 
and then you had the Witneſs upon Oath ; and 
the ancient Method of Bills of Attainder uſed to 
be firſt by the Impeachment of the Perſon, and 
then to turn it into a Bill of Attainder. | 
Then 
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Then ſee what it is that is inſiſted on by the 
King's Counſel, and recited in the Bill, That 
there was a Bill of Indictment found by the Oath 
of two Witneſſes, that is, Porter and Goodman: 
Under Favour, I think they are not to be count- 
ed as Witneſſes in the Point ; and I offer this as. 
a Reaſon ; and, I think, 'tis natural Juſtice in all 
Courts of the World, That if a Man be accuſed 
as a Malefactor, he hath the Liberty to croſs ex- 
amine the Perſon that accuſes him. Now we 
very well know, that in Caſe of Bills of Indict- 
ment, when they are found by the Grand-Jury, 
they never admit the Priſoner to put Croſs-Queſt1- 
ons, becauſe the Bill of Indictment is but the Ac- 
cuſation; and if an Accuſation be enough, who 
can be Innocent? Why, then if it be fo, then 
this Oath that was given to the Grand-Jury, 1s 
not ſuch an Oath upon which you can put ſuch 
a Value, | 

Then, Sir, go to the Paper of Goodman, which 
you would read, and conſider the Validity of that; 
Goodman being now abſent, the Priſoner hath no 
Opportunity to croſs-examine him; and I beſcech 
the Houſe to conſider the ill Conſequence of it: 
Any Miniſter of State may come and get an 
Examination before a Juſtice of Peace, or Secre- 
tary of State, and the Man is conveyed away, 
and a Bill of Attainder is clapp'd upon his Back, 
and this ſhall be read as Evidence againſt him: 
He is but half a Witneſs, and a Witneſs upon 
an Accuſation, not upon a Trial. 

Then come to Sir Jobn Fenwick's particular Caſe; 
Sir John Fenwick is indicted, Iſſue is joined, and 
he hath Notice of his Trial; and one of the Wit- 
neſſes goes away, no Man can tell upon what Ac- 
count he went; I may believe why, in my pri- 
vate Opinion, but that is not our judicial Know- 
ledge : Then if that be ſo, was it ever known, 
that when any Man was indicted, and Iſſue join- 
ed, becauſe his Trial was deferred, therefore a 
Bill of Attainder mult be brought againſt him? 


Here are Plots againit the Government, and it may 
be Forty may be taken up for it; and as to Twenty, 


there may be two Witneſſes, and the others may 
have the good luck to have but a ſingle Witneſs 
againſt them; will you have Acts of Attainder 
againſt all the reſt? If this had been an extraor- 
dinary Caſe, wherein the Government had been 
particularly concerned, it might have weighed 
with you; for no Man can ſhew me any Prece- 
dent of a Bill of Attainder, but where there was 
open Act of Hoſtility, or Men of great Relation 
and Power were concerned ro ſubvert the Govern- 
ment. But what is Sir Fobn Fenwick's Caſe? He 
is in Cuſtody, and the Plot is detected; if he was 
run away, you might ſtill ſuppoſe he was plotting 
againſt the Government, becauſe he was fled from 
Juſtice, Gentlemen ſay the Government is con- 
cerned ; ſo it is in every Felony and particular 
Treaſon ; but muſt there therefore be a Bill of 
Attainder to puniſh it? When there is a Bill of 
Attainder, it muſt be from an immediate Danger 
that threatens the Governmenteſtabliſhed, that ſuch 
a Man is Attainted. But I do not ſee that Sir 


Jobn Fenwick hath any of theſe Circumſtances, All 
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And, under Favour, a Precedent, when *tis once 
made, I know not what Time may produce from 
it: It may be, after the Death of his Majeſty, that 


came to reſtore our Liberties, we may have wicked 


Members, and Members choſen as in Hen. VIth's 
Time. It may be the Condition of every Sub- 
ject in England, The Power of Parliament we muſt 
govern by Reaſon and common Juſtice ; and if 
there be not ſo urgent Neceſſity to uſe this extra- 
ordinary Remedy, becauſe it may be dangerous 
to Poſterity, therefore 1 am againſt this Bill. 

Sir Tho. Litiletan. The worthy Gentleman took 
notice, That the Lancaſhire Plot, and ſome Words 
I uſcd, were uſed only to inflame : I can't ſo well 
gueſs at his Thoughts, but I have heard him ſe- 
veral Times bring his Wife and Children into his 
Speeches, to no Purpoſe at all. 

Sir Francis Miunington. ] have a Wife and Chil. 
dren, and that Gentleman none; therefore I think 
| may make uſe of that Expreſſion, 

Sir Tho. Seymour, Mr. Speaker, I have attended 
your Debate with the beſt Attention I can; and I 
have heard a great many Arguments, and ſome 
very wild ones too. I hope, how frightful ſoever 
"Things have been opened, they will not lead your 
Underitanding out of the Methods and Rules of 
Juſtice. I will not take upon me to tell you, what 
is nothing to the Queſtion, as, that Treaſon is a 
very great Crime, or, that the Parliament hath an 
unbounded or unlimited Power, and are not tied 
to the Rules of Weſtminſter-Hall ;, I think that is 
no Part of the Subject Matter before you. 

That nothing bounds or can limit the Parlia- 
ment, is what every Body does admit; but tis the 
right Application of that Power which is now to be 
conſidered of: For you may judge the Priſoner, 
and others will judge you. The World will judge 
you, if you do not apply that Power aright. 

For my part, I ſhall avoid as much as can be, 
the ſaying of any thing that hath been ſaid ; and 
therefore I hope you will believe that my Diſcourſe 
muſt be very ſhort : But that which does move me 
in this Queſtion, is in ſhort this, That I do not 
give my Judgment to condemn any Man other- 
wife than the Law dire&s how, and upon what 
Terms I muſt give it. If the Law hath ſaid, That 
Treaſon is not to be Treaſon, unleſs it be proved 
by two Witneſſes, I am never to give my Judg- 
ment in that Caſe, when there appears but one. 

And this I take to be the State of the Caſe, not 
to enter into Matters of Precedent of Attainders z 
for thoſe are only Inſtances of ſo many Facts that 
have been done, And in all thoſe Inſtances that 
have been urged and quoted, when Times have 
been ſedate and quiet, Marks have been put upon 
them, as was hinted by a Gentleman that ſpake 
very ingeniouſly upon this Subject at the begin- 
ning of this Debate; I ſay, Marks have been put 
upon them for you to avoid, but not to imitate. 
I take it, that the Law hath determined that there 
ſhall be two Witneſſes to the Proof of Treaſon, 
and there is no Treaſon that hath not two Wit- 
neſſes to it. There is but one Attainder that we 
meet withal in ſacred Hiſtory, and that is the At- 
tainder of Naboth ; he was Attainted, and we 


Men agree, That this is an extraordinary Way of know what induced that Attainder 3 he had no- 


Proceeding: Then the Queſtion is, Whether Sir 
Jobn Fenwick's Caſe be extraordinary? or, Whe- 
ther he be more than a common Malefactor that 
is in a wicked Conſpiracy ? I do not ſee that this 
Caſc of Sir Fobn Fenwick's is fo extraordinary, that 
if he be not hanged, the Government muſt fail. 


thing to object as tothe Formality of the Proceed- 
ings there was ſet up againſt him: And though 
Jexabel's Letter had diſpoſed the Rulers to deal 
by him as they did, yet there were two Witneſſes 
that did appear againſt him, 
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I cake it, that two Witneſſes are requi 


ifite for 
the Knowledge of the Truth, that you may make 
a right Judgment whether they ſwear right or no. 
I will give you but one ſmall Inſtance more: I muſt 
tell you, Suſaxnab had been but in a bad Condition, 
if one Witneſs or circumſtantial Evidence would 
have made her guilty. 

A Gentleman here ſays, *tis Apocrypha: But 
that which weighs with me is, that there may be 
Inconveniencies on one Side, and there are no In- 
conveniencies on the other. I know not what may 
be the Conſequence of this Precedent, nor where 
it may bring you: I know the Conſequence, if Sir 
Jobn Fenwick be not executed upon a Bill of At- 
tainder; for no Body will believe there is a Neceſ- 
ſity for this extraordinary Remedy to be applied 
tor an Offence, a Year and half after he hath 
been indicted and arraigned for it, and they might 
have proceeded to his Trial; and I know not 
whether *tis his Fault that they did not for it was 
not in his Power to prevent it: And if you, upon 
every Occaſion, come to ſupply the Defects of 
them that are remiſs in the Government, it will 
make them more ſo. 

As to the Matter of Precedents ; Why, it may 
fall out, that by this Precedent an innocent Man 
may be puniſhed, and then we that make this 
Precedent are guilty of his Blood; and if he ſuffer 
never ſo remotely, it will be required of us, if 
they proceed from this Precedent. Now, if Sir 
John Fenwick be not executed, unleſs in a l 
Way, what is the Conſequence of that? Is it t 
Sir 2 Fenwick ſhall go unpuniſned? Though 
they are deprived of one Eyidence, that would 
make it Treaſon, he may be puniſhed for a Miſ- 
demeanour, and impriſoned for his Life; and I had 
much rather he did languiſh in that Condition, 
and I am ſure it is much ſafer for you, for no 
Inconveniency can ariſe that Way; and I take 
it, that when thoſe that are our Guides diſpute 
which is the Way, we are to take that which is 
lafeſt, ] 

The Learned have diſputed, Whether this Mat- 
ter, as now it is charged upon Sir Jobn Fenwick, be 
Treafon : I will not take upon me to determine 
it; they differ about it; and when they can't de- 
termine it, will you by a Quellion determine it 
abſolutely ? 

Upon the whole, there hath been ſo much ſaid 
by the Counlel tor the Priſoner, and fo little ſaid 
by the Counſel againſt him, and fo few Argu- 
ments urged againſt him, that I muſt till retain 
the Opinion I had, That there is not Evidence 
enough tor you to proceed upon this Bill of At- 
Linder, | 
Mr. Boſcat en. Sir, I defire to give my Reaſons 
tur my Opinion in this Matter, I have no per- 
ſonal Diſguſt againſt Sir Fabz Fenwick, The great 
Argument tor Sir Toba Fenwick againſt this Bill 
Is, 1 hat this is an extraordinary Proceeding, and 
therefore ſhould be againſt an extraordinary Per- 
lon; and in the next Place, that it is againſt the 
Rules of Law. The Rule of the Law is, That 
there mult be two living Witneſſes : As to that 
Matter, Gentlemen generally agree, that *tis 
within the Law of Parliament to attaint People 
by Bill of Attainder z but they ſay, they have been 
olten miſappliedʒ which I do eaſily believe, becauſe 
lome have been attainted, and have not been 
heard z and ſome have been in tumultuous Times: 
But this Gentleman hath had a fair Trial, and a 


D-bate in this Houle : But I would fain know, 
Vol. V. 
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though they confefs Bills of Attginder may be, 
how it can poſſibly be, if the Lawyets at the Bar 


ſay true, That it muft be upon Oath, and you 
give no O aß ot 
To ſay it may begin in the Houſe of Lord: 
Under Fayour, I take it, that à Bill againſt a 
Commoner can't begin in the Houſe of Lords. 
And if you can't have: Witneſſes upon Qath, you 
muſt have as muctv Evidence as the Nature of the 
Thing will afford; that is, you muſt have Wir- 
neſſes to oonvince your Conſciences in the Thing; 
for if all this Aſſembly are fatisfied in 
Conſciences, that he is guilty of inviting an Army 
of French to come into England, Iam aſtoniſhed to 
think, that you ſhould: not paſs this Bill againſt 
him. I think, as to this Witneſs Porter, they have 
not endeavoured to blemifh him 3 but their Ar- 
gument ſeems to run more upon Goodman's not 
being preſent. I would know, if there are two 
Witneſſes, and I do not believe them in my Con- 
ſcience, whether I can paſs this Bill? But I ap- 
peal in this Caſe, res ipſa loquitur ; the Thing is 
ſo plain. How many have been attainted and fuf- 
fered for the ſame Crime, that have acknowledg- 
ed Sir Jobn Fenwick to have been preſent? There 
were ſeveral Members of the Houſe ſent to ena - 
mine Sir Jobn Freind and Sir William Parkyns in 
Newgate; and were ſent with this Intention, 
That the Houſe would intercede with the ay | 
for a Pardon for them, if they diſcovered the ful 

of the Plot (it was not the Death of Sir William 
Parkyns and Sir Fobn Freind that was aimed at, but 
the Preſervation of the Publick); and when they 
were examined, they did acknowledge, that they 
were privy to the calling in of :the French, and 
that Sir William Parkyns was to have a Troop of 
Horſe z there was to be 2000 Horſe; but he 
would not redeem his own Life with the Blood of 
others. Now I do take it, that there is Evidence 
againſt Sir Jobn Fenwick ſufficient, in a Parliamen- 
tary Way, to attaint him. . 

The Gentleman ſays, the Conſequence of throw- 
ing out this Bill, would be nothing, and that 
Sir Jobn Fenwick is a little Man: I agree he is, but 
tis the Conſequence of bringing in a French Army 
that is to be conſidered. Would you pave the Way 
for them to come over, and wr their Entrance 
eaſy ? I hope the People of England are concerned 
in the Caſe, as well as their Wives and Children. 
If you let him go, what will be ſaid? I have not 
heard one ſay, that he believes he is not guilty z 
there is none but think him guilty z and yet will 
you let him eſcape? What Encouragement wall 
this be to your Enemies ? He hath not denied the 
Matter himſelf: Nay, he hath not brought one 
Gentleman to vindicate him, that he is a Man 
of a Behaviour not to be believed to be guilty of 
ſuch a Thing, which was done in other Trials. 

I defire you would conſider what the French 
King ſaid of his Brother King James; How could 
he think to bring in Popery with a Proteſtant Ar- 
my ? I am ſure the bringing in of a French Army 
muſt be for the Deſtruction of the People of Ex- 
gland, and the Proteſtant Religion, and will bring 
your People to go in wooden Shoes. Tis the Ex- 
ample of this Thing you are to conſider. It was 
ſaid at the Deſtruction of Cartbage, That the 
Commonwealth was always to be minded, I 
think you ought always to be mindful for the 
Preſervation of England; and I believe he is 
guilty, and I am therefore for the Bill. 


Q Lord 


Lord Digby. I ſnall trouble you but with a Word 
or two. I ſuppoſe as long as we act by the known 
Rules of Jultice, and the Laws of our Land, we 
ſhall not need to fear any Cenſure ih our own 
Kingdom, or any where elſe; but tis a very un- 
certain Thing for Gentlemen to be Judges in the 
Caſe of Life and Death. without any Rule to walk 
by; a great many will not allow us any Rule at 
all: I always took our Rule to be the Law of the 
Land, and that even our ſelyes are bound by the 
Las our Anceſtors have made, till we think fit 
to repeal them: and I am confirmed in this Caſe 
by one particular Argument fram the Bill of Trea- 
ſon that paſſed laſt Seſſions, in Which there is a 
Clauſe, That it ſhould not extend to future Par- 
liaments. The only Argument for excrciſing of 
this Power, is the extraordinary Caſe of this 
Gentleman. When a Gentleman ſpeaks of the 
Power of Parliament, I take it to be the Juſt 
Power of Parliament: I think a Man may ſay, a 
Parliamenticah't do what they can't juſtly do. But 
all Gentlemen allow, that this Power ought not to 
be exerciſed but in an extraordinary Caſe, where- 
in the Government is nearly concerned. I believe 
very few but think, that if it had not been for 
the Vindication of ſome particular Gentlemen, we 
never had had this Matter before us; and then I 
will leave it to Gentlemen to conſider, if the Go- 
vernment can be in ſo much Danger it Sir Jobn 
Fenwick does eſcape. 
Mr. Brotherton, Mr. Speaker, I perceive the 
Queſtion, whether this Bill ſhall be committed, 
ariſes very much upon a Suppoſition that ſeems to 
be granted, That there is no other Law to try 
this Perſon by ; and it hath been hinted, That 
before the Statute of Edw. VI. one Witneſs was 
ſufficient ; Now, if I ſhew you that here is a Law 
in being, and hath continued for ſeveral hundred 
Years, whereby, a Man may be tried, and that 
by one Witneſs, I think it is ſomething that hath 
not been ſpoke to yet. | 
Sir, I ground my Reaſon and Opinion upon the 
Authority of the Law, and upon the Hiſtorians 
of all Times, who agree in the Thing, and come 
down to my Lord Coke, which is printed by Au- 
thority; and he is expreſs, That where there is 
but one Witneſs, (he treats of what Witneſſes are 
neceſſary, and he tells you two Witneſſes were re- 
quired by the Common Law for Treaſon, if the 
Perſon was tried by a Jury); but, ſays he, if there 
be but one Witneſs in caſe of Treaſon, he ſhall 
be tried before the Conſtable and Marſhal. And in 
treating of theStatute of Hen. VIII. which does ap- 
point how Treaſon beyond Sea ſhall be tried; ſays 
he, that is only where there are only two Witneſ- 
ſes ; but if there is but one Witneſs, he ſhall be 
tried before the Conſtable and Marſhal ; becauſe, 
ſays he, the Statute of Hen. VIII. does not take 
away that Trial before the Conſtable and Marſhal ; 
and for that, Sir, there are ſeveral Precedents in 
this Caſe, of Perſons that have been Artainted by 
a Court-Marſhal; and if the Accuſer was van- 
quiſhed, he was to ſuffer the ſame Judgment the 
Defendant was if he was found guilty. I am upon 
a Gentleman's Life, and never was ſo before, and 
deſire to be never ſo again; there have been ſeve- 
ral Precedents, I ſay, in this Caſe, and my Lord 
Coke isexpreſs in the Point; and I defireany Gentle- 
man to ſhew me any Law that bath repealed this. 
In caſe of Murder ; ſuppoſe a Man be wounded 
upon the Land, and die upon the Sez, and I could 
ſhew ſeveral Caſes where the Common Law can't 
' 2 


try a Man 


Law ſhould fail, yet they need not come with a 
Bill in this Caſe. If two Engliſhmen beyond Sen 
fight, and one kill the other, it can't be tried by 


the Common Law; How then ſhall it be tried > 


It muſt be tried by the Court-Marſhal. It was 
Sir Jabn Ameſley's Caſe in Rich. IId's Time; and 
Wells's Caſe, and Lord Herbert's Caſe, in I. VIch's 
Time, who (there being but one Witneſs) waz 
accuſed before the Conſtable and Marſhal, 


Memorandum, [Mr. Brotherton was here inter. 


rupted by the great Noiſe the Houſe made upon 


the Novelty f the Argument, and did not go 


on further with it.] 


Mr. Paget. Sir, I attended to the Debate of 
this Day, and have not hitherto troubled you 


my ſelf, becauſe I did expect to be better inform- 


ed by this Debate. 

I think the Subſtance of the Debate of this Day 
hath been, not ſo much to ſhew us by what Rule 
we are to go, as to ſhew us that we have no Rule 
to go by but our Judgments. Sir, I never had 
the Honour to fit in Parliament before this Time, 
and therefore can't quote Precedents of what hath 
been done in former Parliaments; others have 
taken a great deal of Pains to ſhew you, that it 
is in the Diſcretion of Gentlemen, and they are 
only to be ſatisfied in their Conſciences. 
not fond to hear my ſelf ſpeak, and therefore | 
hope I ſhall be favourably heard at this Time, 
and I do think I have the more Reaſon to ſpeak 
at this Time, from ſomething that fell from a 
very honovrable Gentleman at the Bar: If I do 
miſrepeat him, I hope he will excuſe me, for [ 
do not do it with an ill Defign : But I think his 
Words were to this Effect; That he did not 
know, but if it was known in the Country, that 
Gentlemen did give their Judgment againſt paſting 
of this Bill, it might hinder their Election in fu- 
ture Parliaments. Sir, ſince there ſeems to be fo 
great Streſs upon our Determination in this Matter, 
I hope I may at this Time ſhew you my Reaſons 
why I can't come up to agree in this Bill; and I 
ſhall ſubmit it to them, whether they will do me 
the Honour to chuſe me again. I muſt confeſs, 
I do think this is as nice a Cafe as I can pretend 
to give my Opinion in; and as it is fo, I ſhall deſire 
the beſt Aſſurance of the Truth of this Matter, be- 
fore I give my Opinion for the paſſing of this Bill. 

Sir, you have had before you one Evidence: I 
will admit him to be as much as a ſingle Evidence 
can be: As to the Paper of Goodmar's Examination, 
I have heard that and other Matters too, which ! 
ſnall not repeat. But I do remember, that in the 
Debate of Leſterday, it was not inſiſted on to be Evi- 
dence: And if not fo, I ſhall only rake the Matter 
as depending before you upon one Evidence orly. 

Sir, it is true, I believe this Houſe, as to its 
Legiſlative Proceeding, is not tied by the Methods 
of interior Courts: But! hope I ſhall be excuſed, 
if in the Methods of Proſecution and Conviction 
of Offenders, after they have becn preſcribed by 
the Wiſdom of the Parliament, 1 hope I ſhall 
be excuſed, if I believe this Houſe can't rake 


away any Perſon's Life upon leſs Evi | 
inferior Courts could do pon Jets Evidence than 


And, 
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; by Jury, but he ſhall be tried by the ll 
Cuſtom of Merchants before the Statute of E4,V1 
If a Man was wounded in one Country, and died 
in another, he could not be tried. That which 1 
aim at;'is to ſhew you, that though the Common 
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And, Sir, I ſhall not enter into any very lon 
Vindication of my ſelf, and my Zeal * Wil- 
lingneſs to ſerve the Government 3 I never was 
employed in any other Government; and I think 
my Actions have been ſuch, that no Body can 
inſtance in any one Thing that hath looked other- 
wiſe ; and when I have ſaid this, I ſhall trou- 
ble you no further about that : But there hath 
been ſo much ſtreſs laid upon this Bill, that who- 
ſoever ſpeaks againſt it, ſeems to ſpeak againſt the 
Government; becauſe it is ſaid, the paſſing of it 
is ſo neceſſary for the Support of the Government. 
And I was the more willing to offer you my Rea- 
ſons, becauſe, as the Nature of this Debate has 
been, I can't ſatisfy my ſelf where my Judgment 
and Opinion ſhall reſt ; For if it be ſo, that you 
are not tied to have as much Evidence as inferior 
Courts, and, as they ſay, one Evidence is enough, 
and my Judgment is to be guided by Papers; then 
they, without any Evidence, may be enough to 


' fatisfy : And if you take up with leſs Evidence 


than inferior Courts, I can't come to declare 
how little Evidence may take away a Man's 
Life. 
As to the Priſoner, I know him not; but I think 
this Bill is for all that he hath to loſe, and is for all 
the beſt Engli/bman can loſe upon the like Occaſion. 

Sir, I ſhall be very tender in giving my Opi- 
nion for the Bill, unleſs it was very clear to me 
that it was reaſonable. Truly I have heard very 
little of the whole Plot, or of this Matter that 
hath been examined, or for which others have 
been executed z my Life has been generally in 
the Country, and I have not had the Curioſity to 
buy the Trials; and as this is the firſt Perſon 
that hath been called before me, to give my 
Judgment on, I hope I may be excuſed for ta- 

ing this Liberty, upon ſuch Evidence as appears 
before us, to tell you, I can't give my Conſent 
to this Bill, 

Sir William Lowther. Sir, you have had a very 
long Debate in this Houſe, and long Diſcourſe from 
the Bar; and though the Counſel was directed 
that they ſhould not diſpute the Privileges and 
Authority of this Houſe, yet, as far as my Judg- 
ment carries me, their whole Diſcourſe was againſt 
it: And moſt of the Gentlemen that have ſpoke 
againſt the Bill, it hath been, becauſe it hath not 
been adequate to the Proceedings in Weſtminſter- 
Hall, becauſe there hath been but one Witneſs. 
Sir, if there had been two Witneſſes, this Houſe 
had not been troubled with it: It is a Caſe of a 
very extraordinary Nature, and fo required an 
extraordinary Proceeding, 

It hath been queſtioned by ſome Gentlemen, 
Whether one Witneſs be ſufficient in this Caſe, or 
no ? Which I wonder at, ſince a great many have 
been convicted upon his Evidence, and every one 
of them has confeſſed ; which ſhews it to be a 
notorious Truth, 

There is another Inference they draw from the 
Proceedings here ; Becauſe a great many of thoſe 
Precedents of Attainders haue been reverſed, and 
thoſe with Notes of Ignominy. If they did con- 
ſider the Times they were made in, and the Times 
they were reverſed in, there might be a great deal 
of. Cauſe for it: We find, that it was contrary 
Factions that reverſed them, and that makes it 
never the worſe. And truly, Sir, Ldo not know 
but where Circumſtances, are ſo notorious, but 
they are tantamount to à ſecond Witneſs, as 
I woe in Weſtminſter-Hall, and in Caſes of 

os, V. | 
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Life too. If a Man be murdered, and two in a 
Room, and one comes out with a bloody Sword, 
the Law does preſume that Man murdered him, 
though there is no particular Evidence that he 
murdered him, but only this Circumſtance; 
and yet the Man's Life is concerned in that 
Caſe. So that upon the whole, it appears to me 
* he is guilty, and, I think, nothing can be 
iner. | 
E There is another Circumſtance, That he fled for 
itz and that is a Preſumption of a Man's Guilt : 
_ a Man loſes his Goods, if he flies for Fe- 
ony. 

Mr. Harley. It would be very unreaſonable and 
impertinent to trouble you long after ſuch a De- 
bate; I ſhall avoid Repetition of what hath been 
ſuggeſted to you much better from other Perſons, 
than would have been from me. 

I own *tis a Caſe of great Concern, aad *tis 
my Misfortune that I ſhould ever fit upon a 
Thing of this Nature; but I will diſcharge my 
Conſcience always, and give what Arguments 
occur to me, why I am againſt this Bill. 

Gentlemen have been pleaſed in their Argu- 
ments to enter upon the Debate of your Power and 
Authority, and have made that a part of their Ar- 
gument z but I think, with Submiſſion, we need 
not diſpute that at all: It is admitted, that there 
have been Bills of Attainder paſſed formerly, and 
your Authority is not under diſpute z for the Le- 
giſlative in all Nations have a Power lodged in 
them, for the Safety of the Whole. | 

But your proper Enquiry is, Whether this is 
ſuch a Caſe as you ought to exerciſe this extraor- 
dinary Power; omne regnum ſub graviore regno : 
Though you have this abſolute Authority, yet 'tis 
to be executed by the Rules of Reaſon, and by the 
Rules (for ſuch there are) of eternal Juſtice z and 
I look upon this as one that is inviolable, That no 
Man can forfeit his Life, in ſuch a Caſe as this is, 
without two Witneſſes. I muſt adhere to that, 
becauſe I have heard nothing in this Debate that 
can make me quit that Maxim: And tis ſuch an 
ancient Land-mark, that I will never draw a Curſe 
upon me, and my Poſterity, for removing of it. 
I beg leave that I ſpeak with this Earn to 

* 


Gentiemen have been pleaſed to make it part of 
their Arguments, The great Danger the Govern- 
ment is in, if this Bill does not ſucceed. I will 
not uſe many Words; but I think that Argument 
ought not to be taken in the groſs, hut to be ex- 
amined, Whether this Argument, of the Hazard 
of the Government, is of equal Poize for you to 
break the eternal Rules of Juſtice. I won't quote 
the Caſe before; every Gentleman knows it, 
(though there was two Witneſſes in that Caſe to 
put an innocent Perſon to Death) where it is 
urged, the Romans will come and take our State 
and Nation : But with how much Reaſon that was 
urged, everyBody knows; and how far the Govern- 
ment is now in Danger, Let us conſider, Is this 
Gentleman out of your Power? Is the Government 
in Danger of a Man that is your Priſoner? Is be 
in open Rebellion againſt you? If this Law does 
not paſs, if you have not your Hands in his 
Blood, is he not under the Power of the Law? 

Did not he tell you ſo himſelf? _ | 
Every Gentleman ought to have a Zeal for the 
Government, and I wiſh it was viſible in every 
Thing elſe; but if that be ſo, give us leave alſo to 
ſpeak: with Zeal for our Liberty, and ancient Con- 
Qz2 ſtitution. 
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ſtitution. The Argument is turned two Ways: 
On one Side you are told, That this prohably may 
make him confeſs ſomething; and by others, he 
is to be made an Example of Puniſhment, This 


is the firſt beginning of a Bill of this Nature: But 


the ſame Reaſon that leads you to this, muſt lead 
you to all the reſt: The ſame Reaſon that is urged 
for this Bill to make him confeſs, will lead you to 
bring in aBill tomake him a good Evidence: This 
every Body muſt allow to be the Conſequence 
of it. 

How does this Bill come before you ? It comes 
before you upon a villainous, ſcandalous Aſper- 
ſion of ſome great Men; though I know them not 
all, yet Thavea great Value for them, and I would 
make their Caſe my own: But if they were the 
neareſt Relations I had, I would be againſt this Bill 
upon their Account; and let any one examine the 
Reaſon of it. 

Sir, I won't run into Precedents; but only be- 
cauſe it hath been told you, That the Precedents 
were made in one Reign by one Faction, and then 
the Attainders were reverſed in another Reign 
by another Faction: There is one occurs to my 
Mind, which hath been touched at, and is atleaſt 
of Inſtruction to me. There was a Caſe in Ed. IIId's 
Time; there was the Depoſition of a King, a King 
barbarouſly murdered, and his Son upon the 
Throne; and there was the Notoriety of the Fact, 
for which a great Man was attainted in his Son's 
Reign, and no different Title: and four Vears after, 
a Bill was brought in againſt the Earl of March: 
And one of the Articles againſt him was, That he 
had procured that Attainder of that noble Lord, 
under Pretence of ſome Letter, or Paper, that was 
ſigned hy him; which, if it was ſo, ſays the Re- 
cord, was no Evidence, 

I ſay this before, Gentlemen, to ſhew them 


how Things have turned, and Precedents that 


have been made very unanimouſly ; but in bad 
Times have been turned to ſhed the beſt Blood 
in England. It grieves me to my Soul to hear of 
Mr. Corniſh, whoſe Attainder you have reverſed, 
to hear that quoted as a Precedent in this Houſe : 
Tis not whether two Witneſſes be the Rule of 
Weſtminſter-Hall, tis the Rule of right Reaſon ; 
and *tis a Maxim in your Law, Make what Law 
you will againſt the Law of God, *tis void : And 
this is the Law of God, and right Reaſon. 

You muſt provide for the Government; and 
when you can't do it by Courſe of Law, then Ar- 
mies muſt do it, when the Courts are ſhut. I hope 
Gentlemen will not put a hard Conſtruction upon 
what I have ſaid; 1 have done it to diſcharge a 

Conſcience. | 

Mr. Chancellor of the Exchequer. Sir, I am for the 
Commitment of this Bill, becauſe in my Conſci- 
ence I think Sir John Fenwick is guilty z and be- 
cauſe I think the Power of Parliaments may in- 
terpoſe in this Matter: And if they have ſuch a 
Power, I think they may juſtly exerciſe it in this 
Caſ | | 


e. 

Gentlemen ſay, they will not diſpute the Pow- 
er of Parliament; and yet in their Arguments they 
tell us, we are not to proceed otherwiſe than ac- 
cording to the Forms of inferior Courts. And if 
the Parliament is not to proceed without two 
Witneſſes in the Caſe of Treaſon, give me leave 
to ſay, there is no room left for a Bill of Attain- 
der, unleſs you will take the Buſineſs of inferior 


Courts upon your ſelves: And I am confident, 
ſeveral Gentlemen, if there were two Wirneſſes, 


* 


would uſe it as an Argument, What have you to 
do with it? Refer it to the ordinary Courts of Ju. 
ſtice ; and I am ſure that would be very reaſonable, 
But I dothink that Parliaments have that Power, 


and they have always uſed it; and I believe tis for 


the Advantageof your Conſtitution, The inferior 
Courts are to go by the Letter of the Law ; and 
whoever can avoid that, is to eſcape Puniſhment 
there; but the Legiſlative is not to be dallied with: 
And if the Offence be of that Nature, that inferior 
Courts can't reach it, they can go beyond all Forms 
to preſerve the Government. This they have done, 
and upon that Principle you ſit here. Was it by 
the Forms of common Juſtice below, that you de- 
clared the Throne to be vacant, and King William 
to be lawful King? Is it upon the ordinary Rules 
of Weſtminſter-Hall, that his Title doesdepend ? No, 
it depends upon this Maxim, That the Parliament 
of England are intruſted for the Whole, and may 
conſtitute a Government for the Preſervation of 
the Whole. And upon the fame right Principle 
that I gave my Vote to declare him rightful and 
lawful King, by the ſame Principles I declare his 
Enemies to be Traitors. 3 

You are told here, *tis according to the Law 
of God and Nature, that there muſt be two Wit- 
neſſes in Caſes of Treaſon: I do not pretend 
much Skill in other Parts of the World, I think 
tis our particular Happineſs to have this Way 
of Trial: I think in any other Part of the World, 
if he had dealt thus with the Government, he 
would have had another manner of Proceeding 
againſt him, than to be condemned by King, 
Lords, and Commons: But that is your Conſti- 
tution, but it does not hold in other Parts of the 
World. 23 

Some Gentlemen lay the Streſs of their Argu- 
ment upon the ill Conſequence it may have in ano- 
ther Reign: I would avoid ill Conſequences in 
another Reign as much as I could, but our imme- 
diate Care is the preſerving of the preſent Conſti- 
tution. | 

But if Gentlemen are apprehenſive, that by ſuch 
an Example, if King James ſhould return, others 
may be puniſhed if we may judge what he would 
do, by what he hath done, he would go another 
Way to work; if he came to London, he would pro- 
ceed as his Party did at Dublin, and attaint all the 
Proteſtants in one common Bill; that is the Pre- 
cedent he hath ſet, and he will follow. And 
therefore in order to prevent that, and in order to 
puniſh our Enemies, and to preſerve our Conſti- 
tution and Prerogative of Parliament in all Points; 
and becauſe I am convinced in my Conſcience he is 
guilty, I ſhall give my Concurrence for Commit- 
ment of this Bill, | 1 

Col. Granvil. Sir, I would not preſume to trou- 
ble you at this Time of Night, was the Debate 
upon a leſs Subject than it is; but ſince you are 
going to pronounce Judgment in a Caſe of Life 
and Death, and that this Houſe is above any Rules, 
and we have no Precedent for it, but every Gen- 
tleman isto find out private Rules to walk by ; the 
Rule that I ſhall take to is, That I would deal with 
Sir John Fenwick as I would have Mankind todeal 
with me, if I was in Sir Jobn Fenwick's Place, and 
were indicted of High-Treaſon, and were not al- 
lowed any Trial, nor the Benefit of making my 
Defence, according to the known Laws of the 


Land; I ſhould think my Blood unjuſtly ſpilt, 


let me be never ſo guilty. 


» 
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The Laws are whatare ſet up for the Defence of 

of every Man; and when once we break through 

them, whatever our End may be at that Time, 

& and tho” it may in 

us, becauſe tis to come at an ill Man; yet pray 

conſider, the beſt of Men may be come at as eaſily 

as the worſt of Men, And what makes me cau- 

tious is, That my Hands are guiltleſs of Blood 

yet, and I will take care how I begin to dip them 

in it. And that which will make me cautious in 

any Caſe of this Nature is, what I read in the Story 

bolt the late Time, That when once a Set of People 

had begun to dip their Hands in the Blood of my 

Lord Hralford, nothing would quiet them till 

they had ſtained their Hands with Royal Blood. 

The Laws are the common Defence between the 

EKing and the People z but the King is ſafeſt when 
the Laws are molt ſtritly obſerved. 

I ſhall not pretend to talk of your Power, which 

* hath no other Bounds but your Juſtice and Diſ- 

| cretion; and what you think fo, will, I hope, 

met with Approbation abroad. And in this 

| Cale I ſhall always be againſt what is called a 

? Trial ro Day: But I do not think it any; for 1 

do think we are an unfit Court to determine this 

Matter. We fit in ſo many Capacities, *tis hard 

to diſtinguiſh in what Capacity we are here: Some 

are accuſed ; *tis hard to be accuſed, and to be a 

Judge at the ſame Time, I am ſure | am as much 

© concerned as if I was accuſed my ſelf ; and *tis 

for my Innocence and Honour that I think my 

* ſelf bound to ſpeak againſt this Bill, For as no 

= Reſentment ſhall make me do any Thing that is 

> unjuſt, ſo I fear nothing that he can ſay z and 

I will never go about to ſtop his Evidence, 

by cramming a Bill of Attainder down his 

Throat. 

> Beſides, tis an unfit Thing for any Gentleman 

| V ho is obliged to be of Counſel for the King; tis 

: hard for him to be ſo, and fit here as a Judge: I 

think alſo to proceed in this Manner, is a diſre- 

' ſpectful Thing to the King himſelf, for in this 


net tr 


Caſe you turn the Throne of Mercy into the Seat 
5 of Judgment. The King, who ſhould have all 
| the Ways to 1ngratiate himſelf with his Subjects; 
T you make him, by this Proceeding, to pronounce 
i the Sentence himſelf upon the Life of a Subject; 
e and *tis hard to offer a Bill to the King in ſuch a 
5 Manner, by which you oblige him either to re- 
1 + ject it (which was always look*d upon as an Hard- 
o , © ſhip) or to paſs Sentence upon this Gentleman, 
— which perhaps his gracious Temper, and his Mercy 
3 make him averſe to. | 
IS Sir, 'tis too late to give you other Arguments; 
_ yau have heard a great many better than I can 
© give: But I think this Bill is unjuſt in it ſelf, and 
* dangerous in its Conſequence; and therefore 1 
te 2 hope you will not commit it. 
'C Sir [lerbert Crofts, Sir, I did not think to trou- 
te " ble you in this Debate, but only for the Argu- 
Sy ments that have been uſed by ſome that ſpake 
N- lately, who ſeem to lay a great Load upon Men, 
ae according as they give their Vote in this Matter, 
th becauſe tis in relation to the Blood of a Man, 1 
al have conſidered the Point, I hope, with as much 
1d Caution as any Man within theſe Walls, and hope 
i- to act with as ſtrict a Conſcience as any Man 
* 3 whatſoever; and ſhall be glad to be informed from 
he thoſe Gentlemen, that have laid the Streſs fo hard 
It, upon Religion, how they can ſhew. me, that I do 
bot as ſtrictly, as to all Points of Religion, give 
e my Vote for paſũng of this Bill, as they would ex- 


ſome manner ſeem to jultify | 
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cuſe themſelves from it. I muſt agree with thoſe 
Gentlemen, That you are no ways bound or li- 
mited to the Rules of Y/eſtminſter-Hall ; and 
therefore what was ſaid upon that, I did not think 
worth taking notice of; but when we are told, 
we are bound up by the Laws of Nature and Re- 
ligion, and the Law of God, in this Matter, this 
touches me ſo nearly, that I muſt deſire thoſe 
Gentlemen to ſhew me in Scripture the Law that 
they quote. 

If it be the Law of Nature, and the Law of 
God, that every Man that dies muſt be convict- 
ed by two Witneſſes, as an honourable Perſon 
obſerved, I wonder it is not obſerved by all Chriſti- 
an Nations and Governments, That they are not 
all governed by this Law]; if there be any Directi- 
on from the Law of God, that no Man is to die for 
Treaſon without two Witneſſes, but he may ſuffer 
for Murder and Felony with one Witneſs. Now, 
I ſay, I muſt deſire the Gentleman that aſſerts it, 
that he would be pleaſed to ſhew me it in Scrip- 
ture, and I will be entirely of his Opinion: But 
till I hear that very plainly proved, tis not within 
my Reading or Remembrance, and therefore I 
deſire it may have no weight, And now I am 
up, I ſhall give my Reaſons, why I ſhall give my 
Vote for this Bill. | 

The Reaſon that governs me, is the Preſerva- 
tion of the Government, and the Common-wealth 
under which I live; and which I think I am in 
the Station wherein I ſtand bound to preſerve, by 
all the Rules of Juſtice imaginable. = if your” 
Law hath bounded inferior Courts, but hath not 
bounded you in this Matter, you have ſaid 
inferior Courts ſhall not determine and give Judg- 


ment in ſuch a Caſe ;z yet, I think, you are not 


bound up ſo here: But if the Matter be proved to 
my Satisfadtion, I may give my Judgment accord- 
ing to the Evidence that comes me, with-- 
out that Reſtriction, a 

But, Sir, this ought not to be done, 'tis ſaid, 
but upon extraordinary Occaſions. You were told, 
ſome Time ſince, of the Caſe of the Duke of Mon- 
mouth; but it was ſaid, that he was attainted be- 
cauſe he was in Arms, and could not be come at 
otherwiſe : But I think this is a parallel Caſe to. 
that, if not much ſtronger : for here is a Perſon. 
that hath been accuſed, and fully proved to have 
been in Rebellion, and in treaſonable Practices 
with your Enemies, to bring an Invaſion upon 
ou, and to ſubvert your Government; and tho“ 
| hath not been proved to have been in that ſin- 
gle Act of the Aſſaſſination, yet there is ſuch a 
Correſpondency between one and the other, that 
do look upon him as equally guilty of both. 
Therefore this having been ſo fully proved, and 
the Perſon that ſtands accuſed being out of the; 
reach of the common Courſe of the Law z what 
Remedy have you, but to fly to your Legiſla- 
tive Power, to attaint him upon the Grounds and 
Allegations of your Bill, that one. Witneſs, is. 
withdrawn? And I am very well fatisfied, and I 
think we. may preſume *tis by his own, or his: 
Friends Encouragement and Procurement, And 
do take this to be as reaſonable, a Ground for. 
your Bill, as any Thing in the other Caſe z and 
know not what is an extraordinary Caſe, if this 
be not one: Is it not an extraordinary Caſe, for 
a Plot to be laid for the total Subverſion of this 
Conſtitution, and our Religion for ever, and we 
can't come at it to puniſh it another Way? But 
it hath been ſaid, the Safety of 9 
: Oe 
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does not depend him: If we acquit him, we 
are to * — one alike; I hope the Go- 
vernment does not depend upon him alone z but 
if you clear him, there is the ſame Right to clear 
any Criminal whatſoever. Sir, ſince I am brought 
up upon giving my Judgment in this Matter, 
(though I come as unwillingly as any body to it) 
I muſt go according to my Conſcience 3 and till I 
can fee ſomething of the Law of God, that has 
been hinted at, made out, I muſt go according 
to the Law of my Reaſon; and that is, that I 
muſt be for the Bill, 

Lord Norreys. I will not pretend to tell you 
what the Authority of this Houſe is, tis what 
they pleaſe to make it; but I am ſure they will 
ground it upon good Reaſon ; but I think the Rea- 
ſon chiefly given for the Commitment of this 
Bill, leaves you a Latitude to do what you pleaſe, 
and give no Reaſon at all; for it is only to ſay, 
Jam convinced in my Conſcience this Man is 
guilty ; no matter upon what Proof, no matter 
whether any Proof or not, you may believe 1t 
from his Life and Converſation, and the Com- 
pany he keeps, or from his Intereſt; and that 
may be Argument enough to find a Man guilty. 
But till 1 know a Reaſon better grounded than 
this, I cannot be for the Commitment of this 
Bill. | 

Sir Chriſtopher Muſgrave. I am ſure at this 
Time of Night I am unfit to ſpeak in ſo great a 
Matter : I muſt confeſs I ſhould not have troubled 
you, if it had not been in the Caſe of Blood. 

Lou have had a great Debate before you of the 
Power of Parliaments, and that hath been ſuffi- 
ciently argued ; and I have not Learning enough 
to give you any Precedents that have not been al- 
ready quoted : But every body does agree in this, 
That what Power you have of this kind, is not 
to be exerciſed but upon extraordinary Occaſions. 
Now I would be E know, What this extra- 
ordinary Occaſion is? 

Every body allows, That Treaſon is the great- 
eſt Crime a Man can be guilty of; and the Charge 
of this Gentleman is High- Treaſon: But there - 
fore in this Caſe, muſt you exerciſe this Autho- 


rity? Pray wherein does this Caſe differ from any 


other Caſe of High- Treaſon, that any other Per- 
ſon will be practiſing againſt the Government? 
All the Difference I can make of it, conſiſts in 
two Points ; the one is, that he hath prevarica- 
ted with the Government ; and the other, That 
Gentlemen ſay he hath been a Means of Procraſti- 
nating his Trial, in which Time an Evidence 
hath made his Eſcape, I will allow you, that 'tis 
a very great Crime for any one to aſperſe ſo great 
Men as he hath done; but I would be glad to 


| know, whether there being ſuch an Ingredient, it 


be ſufficient to attaint him upon High-Treaſon 
n that Account. 

Then as to that of a Witneſs being gone, Gen- 
tlemen have ſaid, They are apt to believe, and 
there is great Preſumption that he hath been the 
Occaſion of this Witneſs being gone. Is that an 
Ingredient ſufficient, h ar preſent it hath 
not been proved to you? if it had been pro- 


ved, I ſhould not however think that is Treaſon. 


Then if this be the only Difference between this 
Gentleman, and any other Perſon that ſhall be 

nr to ſubvert the Government, I would 
N if there be but one Witneſs againſt any 


may not have to this Precedent, to pro- 


Man, for 2938 the King, if they 
"i 


ceed againſt him by a Bill of Attainder? For the 
Argument is, Whoſoever is endeavouring to ſub. 
vert the Government, provided there be but 
one Witneſs, you are obliged, by virtue of your 
Legiſlative Power, to bring a Bill of Attainder 
againſt him. And what then? Of what Uſe is 
the great Care and Wiſdom of your Anceſtors, 
and your ſelves, that where a Crime is ſo great, 
and the Puniſhment ſo great, there ſhould be 
two Witneſſes? 

I was mightily ſurprized to hear Gentlemen 
tell you, That two Witneſſes is a Form in your 


Law, and a Form in inferiour Courts, I never 


could believe that was a Form; for according 
to your Law, no Man ſhall be declared guilty 
of Treaſon , unleſs there be two Witneſſes a- 
gainſt him; ſo that it gives, in a manner, a De- 
termination to the Crime; that I take to be the 
Caſe. 

A Gentleman told you, That he was fully ſa- 
tisfied by the Proof, that this Gentleman is guil- 


ty: But how can a Man ſatisfy his own Conſcience, 


to condemn any Man by a Law that is ſubſequent 
to the Fact? For that is the Caſe 3 and pray ſee 
the Danger of Precedents: It now will appear 
upon your Journals, that you have cauſed to be 
read a Depoſition of a Perſon that was abſent, 
taken before a Juſtice of Peace, when the Perſon 
accuſed had no Opportunity to interrogate him ; 
and likewiſe, that you have heard a Witneſs as to 
what a Man ſwore in the Trial of another Man: 
All this will appear upon your Books. 

And truly, I would be glad ro know, if another 
Age may not be apt to think, that you took theſe 
to make good the Deſect of another Witneſs 
and then I muſt appeal to you, if you have not 
admitted of a Teſtimony, which according to no 
Law is admitted. 

They ſay you are not tied to the Rules of Met. 
minſter- Hall, not their Forms, Is there any Law 
in being, that ſays, a Judge may hear a Witneſs 
as to what was ſworn upon the Trial of another 
Perſon, to condemn him that was not Party to 
that Trial? If there be no ſuch Law, then the 
Rule is founded upon Juſtice and common Right, 
that nothing ſhall be brought againſt a Man 
when a Man was not a Party when the Oath was 
_ and he had no Opportunity to examine 

im. 

I thought it my Duty to tell you, That when 
mu have made this Precedent, if any Perſon ſhall 

accuſed of Treaſon but by one Witneſs, there 


will be the ſame Reaſon to proceed thus againſt 


him. 


Then (being a little before Eleven a- Cloct at Night) 
the Queſtion was put, Whether the Bill ſhould be 
Committed ? And the Houſe divided : 

Ayes, 182, Noes, 128. 


So it paſſed in the Affirmative, and the Bill was com- 
mitted to a Committee of the whole Houſe, 


Veneris 20 die Novembris, 1696. 


The Houſe reſolved into a Committee of the whole © 


Houſe upon the ſaid Bill, and ſeveral Words be- 
ing offered as an Amendment to the ſaid Bill, 10 
import Sir John Fenwick“ being Guilty ; at 
laſt the Words that were agreed on, were theſe 


[Of which Treaſon the faid Sir Fobn Fenwick tft 
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is guilty): It wwas alſo propoſed to the Conſidera- 
4 of 1 ſaid G Whether the Lords 
Spiritual ſhould ſtand in tbe enafting. Part? But 
upon looking into the ſeveral Ats of Attainder, 
it appeared they were unconcerned in all thoſe Ar 
of Attainder, in the enatting Part ; and fo the 
Committee was ſatisfied in that Point, and they 
were left to ſtand in the Bill by general Conſent 3 
and the Bill was ordered to be reported to the 
Houſe ; and afterwards, upon the Report, the 
Houſe agreed with the Committee in the afore- 
ſaid Amendment of the Words, importing Sir 
John Fenwick's being guilty. 


Merturii 25 die Novembris, 1696. 


The ſaid Bill againſt Sir John Fenwick was read 
the third Time. 


Reaſons why the Nation does proſecute him in 
ſo extraordinary Manner; and 1 do think one of 


= theſe is not ſufficient alone. 


If between the Indictment and Arraignment, 


1696. Parl. upon a Bill of Attainder for High- Treaſon. 119 


had from him, for that he could. have contri- 
buted to your Safety, hath made uſe of that to 
= off his Trial; and at laſt, has made ſuch a 

aper, as does ſhew an Inclination to do you all 
the Prejudice he can, and tended to the creating 
of new Dangers, and by this Means Sir Jobn 
Fenwick, againſt whom there was two Witneſſes 


when he was indicted, hath delayed his Trial, 


ſo that now there is but one; and there is a 
violent Preſumption, That this Perſon is with- 
drawn by the Practice of Sir Foby PFenwick's 
Friends. . 

There remains yet with me as great a Conſide- 
ration as any of theſe; the publick Reſentment 
of the Nation for ſuch his Behaviour, is the only 
Means his Practice has left you; and it ſeems ne- 
ceſſary for your Safety, to come the next belt 
Way to what he could have done. 


2 Againſt the Evidence that hath been given 
TY Mr. Methwen. Mr. Speaker, I have not trou- there have been great Doubts raiſed ; not ſo much 
” bled you in any of this long Debate, and do it whether it be ſuch Evidence as may inclitie us 
” unwillingly now; but I do think it every Man's to believe him to be guilty ; but whether it be 
5 Duty, in a Caſe of this great Importance, free- ſuch as you ſhould hear in the Capacity you 
£ ly to own his Opinion, and give his Reaſons for are in; and, whether after it is found, ſuch as 
ie. it is, that is not ſuch as would convict him up- 
> The greateſt part of the Debate hath run upon on another Trial, Whether you ought to cre- 
two Things; The Inconveniency of Bills of At- dit it, and that ſhould influence you to give 
tainder, and the having them too frequent; that your Vote for this Bill of Attainder; this is a 
it is neceſſary to have them ſometimes, that any Doubt that I find weighs generally with them 
© Perſon might not think they are not out of reach, that differ from me in Opinion about this Bill; 
if they could evade the Laws that were made to and therefore I deſire leave to ſpeak to that Par- 
© protect the People. ticular. | 
I think, in general, that this Bill, as every *Tis ſaid, That you are trying of Sir Jobx 
bother, ought to have its Fate upon the particular Fenwick ; that you are Judges; and that you are 
= Circumſtances before you; and whoever gives both Judges and Jury; and that you are obliged 
his Affirmative to this Bill, ought to be convin- to proceed according to the fame Rule, though 
> ced, That Sir Jobn Fenwick is guilty of High- not the Methods, of Vaſtminſter-Hall; Secundum 
= Treaſon, and alſo, That there are extraordinary allegata & probata. 


But the State of the Matter, as it appears to 
me, is, That you are here in your Legiſlative 
Power, making a new Law for the Attainting of 


| 
7 Sir Jobn Fenwick z and for exempting his particular 
or Trial, Goodman ſhould have died, and there Cafe, and trying of it (if you will uſe that 
) had been no other Reaſon for Attainting Sir Fobu Word, though improperly); in which Caſe the 
. Fenwick, only the Defect of his Evidence, I ſhould Methods differ from what the Law requires in 
; not have thought it a ſufficient Reaſon, though other Caſes ; for this is never to be a Law for 
\ we ſhould have had an Opportunity of being in- any other afterwards. 
3 formed of his particular Evidence, and believed Methinks this being the State of the Caſe, it 
6 him guilty ; and if Sir 7obn Fenwick does not ap- quite puts us out of the Method of Trials, and 
Pear guilty, I do not think any Reaſon of State, all the Laws that are for limiting Rules for 
" though he hath prevaricated, and behaved him- Evidence at Trials in Weſtminſter-Hall, and 
N ſelf to the Diſſitisfaction of every Body; there- other Judicatures; for it muſt be agreed, the 
e fore, I think, there mult be both theſe. ſame Rule of Evidence muſt be obſerved in 
| > You have heard the Evidence; I ſhall not re- other Places as well as /Veftminſter-Hall, I mean 
| > peat it, bur rather come to theſe Things that di- in Impeachments, and it has always been fo 
ſtinguiſh Sir John Fenwick's Caſe ; only thus, you taken. 
t) have received the Evidence againſt Sir b This Notion of two Witneſſes has ſo much 
bo Fenwick, and given him Liberty to make his De- gained upon ſome Gentlemen, that we have had 
+ tence, and have fully heard him; which I think ſome Gentlemen ſay, That this is required by the 
+ bath altered the Reaſon of a great many Prece- Law of Nature, the univerſal Law of Nature, 
dents cited from my Lord Cote, and other Au- nay, by the Law of God: And, 1 think, if it 
3 thors. 3 was ſo, there would be no doubt but it will 
* ko That which diſtinguiſhes this Caſe, is, the great oblige us. : 
Danger the Nation was in from this Conſpiracy, But therefore I go to the Bottom of the Mat- 
and the Senſe the Nation hath had of it; and I ter: That any Man deſerves to be puniſhed, is 
find, by the general Opinion of all Perſons, this becauſe he is Criminal: That this or that Man 
4 Danger is not at an end. ; deſerves it, is becauſe he is guilty of a Crime, 
* I here ſeems likewiſe io be an Opinion as gene- let his Crime be made evident any Way what- 
be- al, That Sir 7 Fenwick could have contributed ſoever; for whatſoever makes the Truth evi- 
to 0 your Safety by a Diſcovery, dent, is, and is accounted in all Laws to be Evi- 


The nex t C ircumſtance. That Sir Fobn Fenwick 
owing of this, and the Expectation the Nation 


"= Now 


dence, 
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Now as tothe Rules for rn «np Perſon, 
whether he is guilty or not, and the Evidence that 
is allowed in all Nations, no two Nations agree 1n 
the ſame Evidence for the Trial of Criminals, 
nor in the Manner of giving the Evidence againſt 
them. . 

Your Trials differ from all other Nations; 
not only that you are tried by a i 
is particular to you, but that the Witneſſes 
are to be produced Face to Face before the Of- 
fender; and you have made Laws, that there 
ſhall be two Witneſſes in Caſes of High-Trea- 
ſon ; and herein you are the Envy of all other 
Nations. ; 

Sir, the Evidence that is to be given againſt 
Criminals, differs in the ſame Nation where the 

Offences differ; there is a Difference between 
the Evidence that will convict a Man of Felo- 
ny, and the Evidence that is to convict a Man 
of Treaſon ; and the Evidence to convict a Man 
of the ſame Crime, hath been different in the 
ſame Nation, according to the Reaſon of the 
Law. No doubt, by the Common Law of Eng- 
land, that Evidence was ſufficient, which was 
ſufficient to incline the Jury to believe the Per- 
ſon guilty. This before the Statute of Edward VI. 
though that was made upon great Reaſon, and 
appears to be for the publick Good, by the ge- 
neral Approbation it hath received; but I don't 
think in your Proceedings here, you are bound 
by it. | 

ah Sir, it is ſaid, Shall we that are the Su- 
pream Authority (as we are part of it) go up- 
on leſs Evidence to ſatisfy our ſelves of Sir John 
Fenwick's Guilt, than the other Courts? And 
ſhall we reſort to this extraordinary Way in this 
Caſe ? 

Truly, if it did ſhake the Manner of Trials be- 

low, I ſhould be very unwilling to do it; but I do 
take it clearly, that it cannot; but on the con- 
trary, I think there is no ſtronger Argument for 
your reſorting to this extraordinary Way, like to 
that of the Caution which your Law hath provi- 
ded for the Innocency of all Perſons. For if 
we conſider all thoſe Laws that have been made, 
"tis plain it muſt be in the View of our Anceſtors, 
that Criminals might not eſcape; and the Laws 
are made for your ordinary Trials, and for thoſe 
Things that happen uſually z and your Govern- 
ment hath this Advantage, That they can keep to 
that which others cannot : For in a very wiſe Go- 
vernment (as was obſerved by a Perſon that fat 
in this Houſe the laſt Time this was debated) 
the Ways of puniſhing Crimes of this Nature 
are extraordinary, when Perſons are condemned : 
They are not only unheard, but they are con- 
demned before they are accuſed z and that is 
thought neceſſary there, which will not beendured 
here; and yet that Government hath continued 
ſo long, and no Endeavours have been to alter it, 
though ſo many noble Families have ſuffered by 
it, becauſe they are convinced, as to their Conſti- 
wition, 'tis neceſſary, 

The next Argument is from the Precedent we 
are about to make; and whatever the other Pre- 
cedents have been, what you do now will be a Pre- 
cedent for you and your Poſterity ; and whilſt that 
is uſed to make you cautious, and tends to make 
you conſider well, whether it is according to the 
Duty to your Country to paſs this Vote (which 
no doubt is the only Queſtion before you) *tis a 
good Argument, | 


Sir, if this Precedent ſhall appear to Poſterity 
to be a Precedent concerning an innocent Man, or 
a Perſon whoſe Guilt was doubted of, or one 
whoſe Guilt did not a „ and this Bill ſhould 
be carried by a prevailing Party, I do agree it 
was a very ill Precedent : But if the Caſe be, that 
this Precedent will appear to Poſterity, upon the 
Truth of the Thing, to be a Precedent made of 
a Man notoriouſly guilty z of a Man that had de. 
ſerved this extraordinary Way of Proceeding, this 
extraordinary Reſentment of the Nation; and that 
nothing could have hindered this Man from the 
common Juſtice of the Nation, but his having 
endeavoured to elude it in this Matter; and if it 
appears, that you would not be put off ſo, but 
made an Example of this Man, I ſhall not be ſorry 
it ſhould appear to Poſterity z but I believe Poſte. 
rity will (as I think they ought) thank. you for it, 

Sir, I do ſay for my own Particular, while I am 


Innocent, I ſhould not think my Life in danger 


to be judged by 400 Engliſh Gentlemen, and the 
Peerage of England, with the Royal Aſſent; and 
when I reflect, I can't be of Opinion, That the 
Government could have procured a Parliament to 
have paſſed a Bill of Attainder againſt my Lord 
Ruſſel, or Mr. Corniſh, or Mr. Colledge, I don't 
think all the Power of the Government could have 
prevailed with the Parliament to have done it ; 
and here I ſee that a great many Gentlemen have 
oppoſed every Step of this Bill, tor fear of making 
an ill Precedent ; yet thoſe Gentlemen do believe 
in their own private Conſciences, that he is guilty 
and I can't think that any Perſon can be in danger 
by ſuch a Bill, when Gentlemen oppoſe this Bill 
only upon the prudential Part, though they till 
confeſs him to be guilty. 

All the Concluſion I make to my ſelf is, That I 
do believe, I am convinced in my Conſcience 
(which I think is ſufficient, when I act in the Ca- 
pacity I now do) that Sir Jobn Fenwick is guilty : 
But there are Reaſons ſo extraordinary to ſupport 
this Bill of Attainder, that I do not ſee how any 
Perſon, that is ſo convinced, can refuſe to give his 
Affirmative to this Bill. 

Sir Godfrey Copley, Sir, I am very ſenſible a 
great deal hath been ſaid upon this Subject z but 
I think there is ſomething in Duty incumbent 
upon every Man, eſpecially upon me, who can't 
concur with the general Senſe of the Houſe, to 
give my Reaſons for my Diſagreement z and | 
will make no uſe of Arguments but ſuch as 
can't anſwer my ſelf. A great deal hath been 
ſaid upon this Debate by Gentlemen learned 
in the Law; and many of theſe, though they 
have faid they would not ſpeak as to the Power 
of Parliaments, yet the greateſt Part of their 
Arguments have touched upon your Method of 
Proceedings, and to ſhew you how they inter- 
fere with the Rules of Yetminjter- Hall ; ſo great is 
the Force of Cuſtom and Education : But I ac- 
knowledge ſome have brought us Arguments quite 
of another ſtrain. 8 

This is a Matter of ſo extraordinary Impor- 
tance, that I think it proper to conſider what 
Rules we have to go by; but I take the Puniſh- 
ment of Offenders and Criminals to be the ne- 
ceſſary Support of all Governments whatſoever, 
without which no Government can continue; but 
all Societies of Men have ſuppoſed to themſelves 


ſome Rules, whereby it may be known, whether 
Offenders are guilty or no. 


It 
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It is the Cuſtom of our Nation, to have two 
poſitive Witneſſes to prove Treaſon. Now it may 
be imagined, that I make uſe of this as an Ar- 
gument, that we are tied up to theſe Rules : No, 
[ am not of that Opinion, that we are bound by 
the Rules of any Society whatſoever. The Par- 
liament have a Power to abrogate all Laws that 
they have paſſed, if they think good; and fo cer- 
rainly cannot be tied up by any Rules now in 
being. But, Sir, there are the eternal Rules of 
Equity, and Juſtice, and Right Reaſon, and Con- 
ſcience; and theſe, I think, are unalterable, and 


never to be ſwerv'd from; and therefore I ſhall. 


take the Liberty to ſee how far agreeable our 
Proceedings are to theſe Rules, | 
Sir, I do look upon it, that *tis a Rule agree- 
able to what I ſpeak of, That no Man ſhall be accu- 
ſed by he knows not whom; and that no Man ſhall 
be accuſed, but that the Evidence againſt him, and 
he, ſhould be confronted, and brought Face to Face. 
I am one of thoſe that believe Sir Jobn Fenwick 
to be guilty ; and there is clear Proof of it by one 
Witneſs and you have added to this an Indictment 
that is found: But I muſt needs own, that I. 
think that to be ſo far from giving any Addition 
or Strength to the Evidence, that when that is 
brought in, I look upon the Scales to be lighter 
than they were before; for if any Record or Wri- 
ting that is ſworn to behind a Man's Back, ſhall 
be brought here to ſupply another Part of the 
Evidence (and if not ſo, why is it brought here?) 
And if that be to be interpreted to make up a 
Part of the Evidence, I do, by parallel Reaſon, 
argue, that the like may make up the Whole at 
one Time or another; and may be ſo far made 
uſe of, that any profligate Knave, that gives 
Information before a Juſtice.of Peace, or a Secre- 
tary of State, this may riſe againſt any Man 
whatſoever, when he is obnoxious to the Govern- 
ment z or a Perſon may be accuſed for his good 
Service in this Reign, and this may be ſet up 
againſt him, and he run the Hazard of his Life. 
Then, Sir, as to the Neceſſity of this Matter, 
I muſt confeſs, that thoſe that brought this Mat- 
ter before us, are much wiſer than I; and there- 
tore I will not examine what Reaſon they had to 
do it : But it 1s fo little agreeable to me, I wiſh 
it had not come here. But is it to be ſuppoſed, 


that your Government is in hazard of any Man 


that is faſt in Newgate? Can any Man think, that 
Sir abu Fenwick can do any Thing in his Condi- 
tion to hazard it? Can you expect that a Man that 
hath been Six Months in Priſon, and no Body came 
at him, that he may make ſuch a Diſcovery as 
may be worth your while? But ſuppoſe you had 
a Man of Invention and Practice, what a Spur do 
zou put to it? May not a Man of Parts, when he 
bath no other Way to fave himſelf, may not he 
name tuch a Plot, as may make the beſt Subjects 
in Egland tremble ? 

Way then, Sir, 1 do ſay, by this you are in a 
very dangerous Way to ſuffer by the Invention of 
any Man: And ſyppoſe he ſhould be ſo ignorant, 
as to know nothing; or ſo great a Blockhead, to 
be able to invent nothing, would you hang him 


either for Ignorance or Intufficiency ? I mult con- 


els, [ dread the Conſequence of this for the Nation 
in general, and for our Poſterity. *Tis not Sir 
John Fenwict's Life I argue for; I do not think it 
worth a Debate in this Houſe, nor the Conſidera- 
uon of ſo great an Aſſembly ; but I do ſay, if 


this Method of Proceeding be warranted by an 
Vor. V. | 
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Engliſh Parliament, there is an End to the Defence 
of any Man living, be he never ſo innocent. 

Sir, I remember I heard it mentioned on the 
other Side of the Way, by an honourable Perſon, 
who never lets any Argument want its Weight ; 
That King James attainted a great Number 
of Perſons in a Catalogue, in a Lump. Sir, . 
I am not afraid of what arbitrary Princes do, 
nor an 1rifþ Parliament; but I am afraid of 
what ſhall be done here: I am concerned for 
the Honour of your Proceedings, that it may not 
be a Precedent to a future Parliament in an ill 
Reign, which I am fatisfied you would not do. 
I had ſome other Thoughts, which I cannot re- 
collect, Sc. 

Mr. Foley, the Speaker”s Son. Sir, the worthy Gen- 
tleman that ſpake firſt upon this Debate, calls me 
up: He ſaid, that he thought in this Matter, eve- 
ry one ought to give the Reaſons of his Opinion : 
And in giving the Reaſons of my Opinion, I do ſo- 
lemny on I do it with the ſame Sincerity as 
I would do, if I was upon my Oath, and of a Jury. 

The worthy Gentleman ſaid, That if there could 
be any Danger from this Precedent, that an in- 
nocent Man might loſe his Life, he would not be 
for it. I defire that he would conſider, whether 
there be almoſt any Inſtances of any innocent Men 
that have loſt their Lives, but what has proceeded 
from Precedents that have begun upon guilty Men. 
The ſame Gentleman told you, that if we did not 
believe Sir Jobn Fenwick to be guilty, no other Con- 
ſideration ought to move us to be for this Bill. 

Now the Reaſon I am againſt this Bill is, becauſe 
it does not appear to me, from the Evidence that 
hath been given at the Bar, that Sir John Fenwick 
is guilty. And I do think, that which is not le- 
gal Evidence is no Evidence; and I do think, 
that all the Lawyers that have ſpoke in this 
Matter, have allowed it to be no legal Evidence. 
And I deſire Gentlemen will conſider, if it has 
not been thought reaſonable, that Men ſhould be 
convicted upon ſuch Evidence, why now it ſhould 
be ſaid to be neceſſary ? I think the Saying of my 
Lord Strafford upon his Trial was this: It the Pi- 
lot was to direct a Ship in a dangerous Sea, and 
there was no Buoy to direct his Courſe, if he 
there ſplit his Ship, it was excuſable ; but if there 
was a Buoy up, then he was accountable for it. 

Now, comparing our Government to the Sea, 
there have been many Rocks and Sands, and many 
Men have loſt their Lives by them; but the Trea- 
ſon Bill ſeems to be ſet as a Buoy to avoid that 
Miſchief for the future. Now if we ſplit upon 
theſe Rocks, I ſhall think we are but ill Pilots. 

Upon a former Debate we were told, we are 
not tied up to the Rules of Weſtminſter-Hall, and 
it was ſufficient to juſtify a Man in giving his Vote 
for this Bill, that he was ſatisfied that Sir Jobn 
Fenwick was guilty : See the Conſequence of that, 
in Things that I have as much believed as I do this, 
I have found my ſelf miſtaken, 

When a Jury acts according to legal Evidence, 
that they have no Reaſon to miſtruſt : When a 
Jury finds according to legal Evidence, they are 
in no manner of blame: And if this Man be inno- 
cent, when you have taken away his Life, and his 
Eſtate, and ruined his Family, all that you have 
to ſay for it, is, That you have acted according to 
the beſt of your own Underſtandings, guided by 
your own private Opinion. 

Were this the Caſe of Sir John Fenwick only, 
and I not to give my Vote, 1 reckon him ſo de- 
R ſpicable, 


| ſpicable, and becauſe I believe him to be a Traitor, 
and I think the worſe of him for the Part he 
hath acted ſince he was in Cuſtody, I ſhould not 
concern my ſelf about it. But when I ſpeak 
againſt this Bill, I ſpeak on the Behalf of all thoſe 
that may hereafter ſuffer by ſuch a Precedent as 
this. Thoſe Precedents that have been urged, 
don't come near this Point. And though the 
Power of the Parliament is aboye that of other 
Courts, yet there hath been no Precedent that 
comes up to this, That we ſhould pals a Bill to 
attaint Sir John Fenwick, becauſe he will not give 
Evidence, or there is no Evidence againſt him, 
If Sir Jobn Fenwick be to be hanged, becauſe there 
is but one Evidence againſt him, any Man in the 
World may; and then I think every Man's Life 
depends upon it, whether this Houſe do like him 
or not. Conſider what a Reverſe of Opinion this 
will be, to what former Parliaments have given 
in Caſes of the like Nature. I think if this Bill 
does paſs, every Man's Life will be as precarious 
as his Election. 

We have been told, how much Danger the Go- 
vernment will be in, if this Bill does not paſs. I 
have as much Zeal for this Government as any 
Man; but all the Government is concerned, is, 

That a Man that you think a Traitor ſhould live. 
And I do think the Government is no more con- 
cerned in this Life, than in the Living of any Ja- 
cobite in England. But on the other hand, I 
think the Lives and Liberties of the Subjects of 
Enzland are concerned; and, by this Bill, you 
will make all their Lives and Liberties preca- 
rious. 5 

I am not for bringing the Blood of Sir Joh 
Fenwick upon me, or my Poſterity 3 nor can I 
conſent for to make a Precedent, that a Man may 
be hanged without Evidence, 

Lord Cutts. The worthy Member that ſpake 
laſt but one, told you, That he thought the Life 
of Sir Jobn Fenwick was not worth the Conſiderati- 
on of this Aſſembly : I do differ from him in that. 
If the Scripture tells us, That the moſt inſignifi- 
cant Creature does not fall without God Almigh- 
ty's Conſideration, I think the Lite of a Gentle- 
man may be thought worth ours, 

The worthy Gentleman that ſpake laſt, told 
us, That he did believe in his Conſcience Sir Joby 
Fenwick to be guilty : But becauſe he hath found 
himſelf miſtaken formerly, when he believed 
Things with the ſame appearing Certainty, there- 
fore he may be miſtaken now. 1 hope Gentlemen 
will not preſs an Argument upon our Judgments, 
from Precedents that are only Miſtakes: I doagree, 
That any Man 5 in a Thing which 
at that Time he thinks himſelf moſt certain of; 
but till that Miſtake appears, I fay, it ought not 
to make him doubt of any Thing that he does 
clearly and diſtinly perceive: If otherwiſe, there 
is an End of all Religion and Law; and it ſhakes 
the Foundation of the moſt certain Belief a Man 
can entertain. h | 

As it appears to me, ſome Gentlemen ſeem to 
lay a greater Streſs on ſome T hings than they de- 
ſerve, and are not pleaſed to anſwer ſome Argu- 
ments; and therefore I deſire leave to ſpeak to two 
or three Points in ſhort. I ſhall not ſay any Thing 
of the Authority of Parliaments, it ſpeaks itſelf; 
nor of the different Conſideration of our Proceed- 
ings, and that of inferior Courts; that ſeems to be 
agreed : But I ſhall apply myſelf particularly to 
mention ſome Thingsupon Sir John Fenwick's Caſe, 
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and in that take Care, as near as I can, not to 
trouble you with any Thing I have ſaid upon this 
Subject. 114 | 

I can't but obſerve, That every Gentleman that 
ſpeaks againſt thisBill, begins with anIntroduction, 
that he believes him Criminal; which does ſome- 
what aſtoniſh me: I hope they will explain them- 
ſelves a little. But to che Point: As to Sir Jahn 
Fenwick's Caſe, I did take the Liberty in a former 
Debate to obſerve, That it was not only a Conſpi- 
racy againſt the lawful King of Zng/ang, and had 
ſach Parts in it, but alſo in bringing in a tytanni- 
cal and foreign Power upon you. But chere is one 
Conſideration I did not mention then, becauſe [ 
thought what I ſaid carried ſo great weight, it need. 
ed it not; I do ſay, not only as a Chriltian, as an 
Engliſhman, and as a Subject of this Government, 
againſt which he hath commirted a Crime of the 
higheſt Nature; but I will ſay, as a Man of Ho- 
nour, that he hath acted contrary to the Rules of 
Honour. I think Sir John Fenwick had made a 


much better Figure, it he had appeared in Arms 


in Flanders, where he might have charged this 
Prince at the Head of his Troops, than baſcly 
have contrived his Death in this Manner, 

Sir, I have only one I hing more that I deſire to 
ſpeak to; for what I ſay is more for my own In- 
formation than to defire any Man's Opinion fur- 
ther than he agrees with it : I ſay, moſt Gentle- 
men have likewiſe owned, That if they thought 
this an extraordinary Caſe, they would. be for this 
Bill. I do ſay, as it appears to me, I do think, it 
ever there was an extraordinary Cafe, this is one; 
and if ever any Government was in Danger, this is, 
or may be, upon your Reſolution to Day. A great 
deal of Streſs hath been laid upon this Argument, 
That Sir hn Fenvick is in Hold; I take that to 
be nothing, for they keep a Combination together 
ſtill. Tis by Rewards and Puniſhments that all 
Governments are ſupported. Robberies, that 
were ſo common in France, that you could not 
walk after it was dark, by Puniſhments they have 
been brought to that, that you may ride from one 
end of it to another with a Purſe of Gold in your 
hand. And if you think it a trifling Matter, that 
wicked Men that have ſuch Inclinations ſhould 
eſcape, I don't doubt but you may have Plots 
every Day. 

don't doubt but this Gentleman knows a great 
deal that he hath never laid before you. I would 
not be thought to preſs it as an Argum-nt that he 
ſhould be condemned, becauſe he won't confeſs ; 
but I will bebold to fay, if he does know of a great 
many Perſons that have been concerned in this Bu- 
ſineſs; it he knows of a Riſing that was deſigned, 
when this Conſpiracy was to be executed (and it 
may be executed till, if Things ſhall be ripe for 
it); I ſay, though you keep him in Hold, it will be 
an Encouragement to them to go on in the Ca- 
bals, in buying of Arms, Sc. I think the Matter 
before you is no leſs than the Fate of England, and 
the Fate of Europe, and of all your Poſterity 3 I am 
ſure it is: And give me leave to ſay to you one 
Thing that is Matterof Fact, There are thoſe Sto- 
ries inſinuated abroad, and thoſe Matters of Fact 
aſſerted, with relation to a Conſpiracy, and re- 
viling this Houſe, that are not fit for me to repeat. 
Bur your Enemies laſt Year, before the breaking 
out of this Conſpiracy, had the fame ſort of Meet- 
ings, and the ſame fort of Diſcourſe, as they have 
now. J will end with proteſting to you, That! 
deal with Sir Jahn Fenwick with the ſame Candour 
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and Honour, as I ſhall always deſire to be dealt 
with my ſelf. 

Sir Godfrey Copley. That noble Lord miſunder- 
ſlood what I ſaid, as to the ſmall Value I put up- 
on Sir Jobn Fenwick: 1 did ſay, That Sir Jobn 
Fenwick, conſidered in his ſingle Capacity, I did 
not think it was worth the while of this Houſe to 
act in their Legiſlative Capacity upon him. 

Sir Charles Cartwright. I think this Bill is of very 
great Moment, and ought well to be conſidered 
be fore it paſſes; for when it is paſſed, it will be too 
late to retrieve the ill Conſequence which may at- 
tend it: There is ſo much Roguery in the World, 
I think it a hard Matter to arrive at the Truth. 
"Tis not long ago there was a Plot contrived by 
one Young, and others, againſt the Biſhop of Ko- 
cheſter; and ſo cunning]y contrived, That if a Bill 
of Attainder had been brought in againſt the Bi- 
ſhop of Rocheſter, before the Truth had been diſco- 
vered, J do not know what might have been the 
Conſcquence of it. I ſuppoſe no body queſtions 
the Truth of this Plot; but God fordid that every 
body that hath been named for it ſhould be guilty. 
It may be true, That there was ſuch a Meeting 
that Sir Jobn Fenwick is accuſed of being at, and 
yet Sir Jobn Fenzick might not be there; and I do 
not think it ſufficiently proved, and therefore 1 
can't give my Conſent to this Bill. 

Mr. Manley. Sir, I have, as well as I could, at- 
tended to this Debate in this Matter; and I did not 
trouble you in the laſt Debate, becauſe I was wil- 
ling to take all the Opportunities I could to inform 
my ſelf. 

"Tis to me an extraordinary Thing, not only 
for the Matter, but Manner of your Proceedings ; 
which, conſidering all Circumſtances, appears to 
me to be not only not common but unprecedent- 
ed; and as we are all in this Matter Judges, fol 
hope we ſhall apply our ſelves to conſider of it 
with that Temper, as may lead us to give a right 
Judgment. And if I had never ſo great Obligations 
upon me, and Dependencies, though from the 
Crown, I would lay them by, at leaſt they 
ſhould not influence my Judgment in this Matter. 
We are to pals Judgment in a Matter of Life and 
Death upon this Perſon; and tis urged we ſhould 
do it, becauſe the common Courſe of Juſtice will 
not reach him for the Crime objected againſt 
him, which is High-Treaſon; and the Species 
of that Treaſon, as it is laid in the Indictment, 
IS, Sc. | 

Sir, the Evidence that hath been given to ſup- 
port it, hath been the Affirmation of a ſingle 
Witneſs at the Bar: Indeed other Things have 
been alledged in the Bill; but, as hath been ſaid in 
Weſtminſter Ilall upon another Occaſion, They look 
like Pepper and Salt to me; for in themſelves they 
are not Crimes (I ſpeak with Submiſſion to your 
Judgments) at leaſt to bear Company with an Ac- 
cuſation of High- Treaſon. | 

As to the Evidence; firſt, Captain Porter tells 
you, That Sir Jahn Fenwick was at a Meeting at 
the Aing's Head, andat Mrs. Mountjoy's afterwards, 
when there were treaſonable Dilcourſes amongſt 
them, and Charnock was directed to go into France z 


but the End of that is not proved ; for the Wit- - 


neſs that told you of thoſe Meetings, did not tell 
you, asTobſerved, that Charnock did go to France; 


and what he ſaid upon other Occaſions, is no Evi- 


dence to me. And though we are not tied up to 

the Rules of Wiſlmia/ter-Hall, I am fo young a 

8 ak I * not what Methods are obſerved 
O L. V. a 
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in Parliament, that I may in ſome meaſure make 
them a Rule to me. 

The Law of England requires two Witneſſes 
upon the greateſt Reaſon; and *tis not only the 
Policy of England, but the general Conſent (in this 
Caſe) of the whole World, and it is grounded up- 
on the Law of God. Ir was objected by an ho- 
nourable Gentleman the other Day, to a Gentle- 
man, that he ſaid the Law of God required two 
Witneſſes. A Gentleman who is very near al- 
lied to one, from whom he might have early 
informed himſelf, made us a Challenge, to ſhew 
him where it was to be found: If he will look 
into Numbers and Deuteronomy, there are three 
particular Texts very plain in it. The Reaſon 
of this is illuſtrated in the Story of Saſannab; her 
Safety depended upon it: And the Jets, when 
they prolecuted our Saviour, though they wanted 
no Malice, nor nothing to animate them, to put 
him to Death, yet St. Matthew tells us, at laſt 
there was two Witneſſes found againſt him: And 
this being the Law of the Land, and the Law of 
God, muſt be my Rule; I muit have this Matter 
proved againſt Sir Jobn Fenwick, as full as the Law 
of the Land, and the Law of God requires. The 
other Evidence brought to maintain this Bill, is 
what is {worn by Go9dman before a Juſtice of Peace, 
and the Account of the Evidence given by Goad- 
man to the Grand- Jury, which I muſt confeſs Ide- 
clace I am very far from being convinced ought 
to have weight with us: But, I think, they muſt 
lay a great weight upon it, who give their Vote 
for this Bill; or otherwiſe they muſt give their 
Vote upon the Teſtimony of one Witneſs. 

The Reaſon for this extraordinary Proceeding 
is, 'tis urged, There is a Neceſſity for it; the 
Plot will be loſt elſe, ſay ſome z Sir Fobn Fenwick, 
ſays others, will eſcape elſe. As for the Plot, I 
wiſh to God there was no ſuch Thing; but tis 
probable the beſt Way of ending this Plot would 
be, if his Majeſty in his Wiſdom thought fit to 
interpoſe with his Mercy and Grace at this Time; 
and better than for the Legiſlative Power, in an ex- 
traordinary Manner, to take off a Perſon againſt 
whom there is not a legal Evidence. Gentlemen 
ſay, they are convinced in their Conſciences; but I 
will appeal to their Conſciences, whether there 
be legal Proof againſt him; and ſhall we then in- 
terpoſe, in an extraordinary Manner, to take away 
his Life? 

No Man pretends to anſwer, but that this Pro- 
ceeding may be dangerous to Poſterity : If he had 
any Security this might be done without that Dan- 
ger, it might be ſome Encouragement toGentlemen 
to come into it; but ſince it may be dangerous, 
are not we, who are intruſted by the People, to 
have an equal Care of the Liberty of the People? 
We are to take Care of his Majeſty's Life and 
Government; and the Reaſon is, becauſe upon 
him, and his Government, the publick Safety does 
depend. *Tis Salus Populi, is the great Reaſon 
that the Law takes ſuch Care of the King; and 
as we are to do nothing to the Detriment of the 
King, ſo we are to do nothing for the King, that 
may be of Detriment to the People. 

An honourable Lord hath been pleaſed to ſay, 
We are not yet out of Danger: I am ſorry to hear 
it, and could not think it, when ſo noble a Lord 
is ſo near the King, and hath fo great a Share in 
taking Care of the publick Safety. But ſure, no- 
thing can happen from th's Perſon; there hath 
been Care taken he ſhould have no Converſaion 
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with any body : If I thought there was a Hazard 
to the Government, or tothe King, and no Way 
to ſecure us, but taking away this Gentleman's 
Life ; ſuch a Reaſon as that would make me go 
counter to my own Reaſon and Judgment. But 
I can't be of Opinion, that a Man of Sir Jobn 
Fenwick's ſize, who in his beſt Circumſtances in- 
deed, is a Gentleman by Birth, and hath a Gentle- 
man's Fortune, but is now in a great meaſure 
without his Eſtate ; ſo his Fortune can't do any 
hurt, and his Alliance I ſuppoſe is not conſiderable 
enough to do any neither. 

Then as his Circumſtances do not make him ſo 
conſiderable as to do us any hurt, let us take 
care, that we do not in any caſe, by his Blood, 
wound our ſelves. 

Gentlemen lay but little Streſs upon the Dan- 
gerouſneſs of the Precedent z I do lay more; and 
tis chiefly upon that Reaſon I can't come up to be 
for this Bill. I would not that ſo good a Parlia- 
ment ſhould lay the Foundation of any, by which, 
in after Ages, the beſt Men in England may ſuf- 
fer. Tis ſaid, an ill Parliament will not want a 
Precedent, but will make uſe of their Power; but 
they will fall ſooner into, if led by a good Par- 
lament. 

Sir, This is a Matter I would not have preſumed 
to have troubled you in; tor I can't think any 
Thing I can ſay, will have any weight with any 
one that is not of my Opinion: But as an Engli/h- 
man, and as | have the Honour to be of this Houſe, 
when a Thing of this Nature comes befort us, and 
I am to give my Opinion as a Judge in it, I was 
willing to give my Reaſons for my Opinion, I 
think this Bill is unprecedented ; and you will 
give me leave to ſay, it appears to me to be un- 
reaſonable, I think it contrary to the fundamen- 
tal Rules of Reaſon and Juſtice; I doubt it may 
be dangerous to our Conſtitution ; and I fear fu- 
ture Ages may have Reaſon to repent what we do; 
and therefore I am againſt this Bill, and I hope it 
will not paſs. 

Sir William S!rickland. Sir, I do aſſure you I 
ſhall notin any Thing of this Bill, or any Thing 
elſe, run counter to my Conſcience or Judgment ; 
but I do think, and I think fewdeny it, Ido think 
in my Conſcience that Sir Jahn Fenwick is guilty ; 
and thinking ſo, I ought to condemn him. I 
do think, if we ſhould ſpare this Gentleman for 
want of Form, as they call it, now we are in 
our Legiſlative Capacity, and there ſhould be any 

ill Effects of it; and other People, by thinking 
they might avoid Puniſhment by the Forms of 
Weſtminjter-Heall, ſhould have the like Imaginations 
againſt his Majeſty, and they ſhould take Effect; 
I ſhould think my ſelf in a great meaſure guilty of 
that Misfortune. I think the Kingdom is concern- 
ed, and the King's Preſervation, in this Bill; and 
I hope you will pals it. 

Mr. Dolben. Mr. Speaker, Iam againſt paſſing 
of this Bill; and I ſhall, with as much brevity as I 
can, lay before you my Reaſons, why Iam againſt 
itz and probably I ſhould not have troubled the 
Houſe with them, but that I think it neceſſary to 
juſtify my Opinion in a Caſe of this importance. 

I do admit that the Fact that is charged upon 


Sir John Fenwick is an Overt- Act of High- Treaſon, 
within the 25th of Ed. III. though I muſt take 
leave to ſay, That a Judgment upon a Caſe, at 
leaſt as — as this, has lately been very much 
arraigned and controverted : But 'tis not my in- tempt the procuring of that 4 

tent to diſpute the Nature of this Fact; for I am condemn — This ers og 


2 


perſuaded, That to conſult how to procure an In. 
vaſion of this Kingdom with foreign Forces, is an 
Overt- Act of Compaſſing the Death of the King; 
and I do think this Charge does amount to ſuch 
an Overt-A&, But I beg leave to reflect, How 
far Overt- Acts of this Nature, which fall directly 
within any Species of Treaſon mentioned in the 
25th of Edo. III. how far ſuch Treaſons are cog- 
nizable in Parliament, and within the Intention 
of that Statute: Indeed, that they are cognizable 
by the abſolute Power of Parliament, there is no 
doubt. | 
Sir, That Statute doth firſt enumerate ſeveral 
Species or Branches of Facts, which it ſays ſhall be 
adjudged Treaſon, that is, in the Courts of Judi- 
cature; and then afterwards it goes on, and ſays, 
If any other Caſe, ſuppoſed Treaſon, not ſpecified iu 
that Ad, doth happen before any Fiſtice, the Ju- 
flices ſhall tarry without any going to Fudgment of !the 
Treaſon, till the Cauſe be ſhewed and declared before 
the King and his Parliament, whether it ough! to be 
judged Treaſon or Felony, Now, Sir, with Submil- 
ſion, this is a great Argument, that the Intention ot. 
thoſe that made this Law, was, That theſe Trea- 
ſons, which were directly under any of theſe Par- 
ticulars enumerated by the Statute, that they 
ſhould be left and be appropriated to the Deci- 
ſion of the inferior Courts; but that Facts of 
another Nature, which did not come under the 
Particulars enumerated inthe Act, as extraordinary 
Offences, and Miſhehaviour of Magittrates and 
great Men, and the like; theſe indeed ſhould be 
reſerved for the Conſideration and Judgment of 
the Parliament, who are only a Match for power- 
ful Offenders, whom the common Juſtice of the 
Kingdom can't grapple with. And as this ſeems 
to be the Intention of the Makers of the Act, fo 
think the Inſtances generally have been purſu- 


ant to that Inſtitution; for I know of but one 


ſingle Inſtance of any one that ever was attaint- 
ed by Bill for any Treaſon that is contained un- 
ber any Species enumerated in the 2 5th Ed. III. 
Tis true, where Perſons have been out of the reach 
of the Law, in open Rebellion, or fled from Ju- 
ſtice z in theſe Cafes the Parliament have thought 
fit to attaint them; as in the Caſe of Sir Fobn 
Mortimer, and others who made an Eſcape out ot 
the Toter; and the Caſe of the Regicides; and 
likewiſe the Caſe of the Duke of AMonmonth, who 
was in open Rebellion. But I ſay, that I have not 
found in my Reading, upon the beſt Search I could 
make, where any that were in Cuſtody were attainted 
by Bill for any Treaſon within 25 Edw. III. and that 
was the Caſe of Ferbam; but I think there is no 
Precedent of any Man, who is not only in Cuſto- 
dy, but hath been indicted, arraigned, and Iſſue 
joined, and he hath put himſelf upon his Country 
tor his Trial; and the Perſon accuſed, was to Le 
convicted, or acquitted, by the Verdict of twelve 
Men; I never heard of any Inſtance, when after 
all this Proceeding a Perſon was taken off trom 
this Trial, and debarr'd the Benefit of the Judg- 
ment of his Peers, and the Benefit of his Challen- 
ges, and deſtroyed, and cut off extrajudicially 
by an Act made on purpoſe, c e fas : I never 
met with any Inſtance like it, unlets it be that of 
my Lord Strafford ; and I believe no body will cite 
that, if they refle&t upon the Preamble of the 
Act for reverling his Attainder: For in the Pre- 
amble, tis faid, That the turbulent Party did at- 
on purpoſe to 
pinion of our 
Pre- 
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predeceſſors in relation to Proceedings of this ſort; 
they eſteem it contrary to the fundamental Rules 
of Juſtice and Right, which Parliaments, as well 
as other Courts, muſt be governed by. 

Roger Mortimer was attainted, and afterwards 
his Attainder was reverſed ; and the Reaſon de- 
clared, becauſe he was attainted againſt the good 
Laws and Cuſtoms of the Kingdom. 

F-rbam's, that I mentioned before; and decla- 
red for the future, That it ſhould be, &c. 

Another Attainder there was of Sir Thomas 
[1:rxey ; but that was reverſed, and declared to be 
againſt all Law. Then there are the Attainders 
of I. VIPs Time; I ſhall not particularize them; 


Y but beſides that, all the Hiſtory of thoſe Times, 


and Law- Books, condemned them, as Proceedings 
againſt all Law and Juſtice, There 1s the Statute 


* of 1 £4.VL. c. 12. ſcems directly levelled againft 


thoſe Attainders in the preceding Reign; for it 
ſays, That the Proceedings in King H. VIIIch's 
Time, were grounded upon Laws that were ex- 


tream and terrible; and therefore, that there might 


be no Proceedings of that kind for the future, it 
reduces all Treaſons to the ancient Standard of 25 


Edv. III. and goes on, and enacts, That no Man 
* ſhall be convicted or condemned for Treaſon, but 


upon the Teſtimony of two lawtul Witneſſes. 


Now I take that to be a general Law, and to 
extend to all Convictions and Condemnations for 


Treaſon; and can't but declare my Opinion of it, 


That it muſt extend to Bills of Attainder, ſince 
theſe are the principal and moſt powerful Con- 


- victions and Condemnat ions; and if that Statute 


does extend to Bills of Attainder, then pray con- 
ſider, whether this Bill of Attainder now be ſup- 


ported by ſuch Evidence as the Statute requires? 


There was indeed one lawful Witneſs produced ; 
but inſtead of the other, they have only produced 
a Record between Parties not concerned in this 


Bill, and the Depoſitions of a Perſon, whether 


living or dead non conſtat; and I believe no Body 
will ſay theſe Depofitions will be equivalent to a 
ſecond Witnels. 

I do believe a great many Gentlemen are of 
Opinion, T hat thoſe Rules of Evidence are not 
to guide you here : But I beg Pardon that I can't 


+ pollibly be of that Opinion; I rather incline to 


my Lord Chief. Juſtice Vaugban's Notion, That 
though we are not bound by the Forms of Law, 
yet we are bound by the Rules of Law; every 
Body allows we are bound as to the Nature of 
the Fact; every Body wilt take himſelf bound by 


the Statute of 25 £d:v. III. to form his Judgment 
as to the Fact: Why are not we then bound by 


theſe Acts? Likewiſe as to the Evidence, and the 


> Proof of the Fact; if 25 Edt. III. be binding to 
us, lo as to preſcribe us a Rule to judge the Fact 


by, Why are not the Statutes of Edw. VI. bind- 
ing to us as to the Evidence of that Fact? 

But ſay ſome Gentlemen, if there be not two 
Witneſſes, that is from Sir Jobn Fenwick or his 
Agents. Sir, no Gentlemen will ſay, that there 
hach been any Proof of that; the very Bill does 
not charge him with it: But taking it for granted, 
what ſhall follow upon that? Shall it therefore 


follow, that Sir on Fenzick ſhall immediately be 
© put to Death? No, God forbid ! ] think there is 
vo Parity between the Crime of ſeducing away a 
2 Wuncſs, and the Judgment of Death: But I think 


this a more reatonavle and natural Inference to be 


made, That becauſe Sir Jahn Fenwick hath ſeduced 


wa 4 Witnels, theretore it is juſt to make a 
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Law, that the Depoſitions of that Witneſs ſhould 
be of as good Force and Effect, as if Goodman 
was here, to give it viva voce; for then you will 
not take from him the Benefit of his Trial, nor 
the Benefit of his Challenges, which is the Birth- 
right of every Exgliſhman. 

And one Thing I will fay further: Theſe Bills 
of Attainder are like S;/yphus's Stone, they have 


rolled back upon thoſe that have heen the Promo- 


ters of them. *T'is known, that my Lord Crom- 
7well was the firſt Man that promoted them in H. 
VIIFs Time; and the Advice that he gave his Ma- 
ſter for the Ruin of others, proved fatal to himſelf. 
Sir, this is the laſt Time we ſhall have the 
Opportunity of conſidering this Matter : I muſt 
take leave to declare, That my Opinion is, That 
if I conſent to the paſſing of this Bill againſt Sir 
John Fenwick's Life, upon any other Grounds than 
ſuch as are entirely agreeable, and juſtifiable by 
the Laws of God and Man, I am guilty of the 
Death of Sir John Fenwick. I am not ſatisfied that 
I can give my Conſent to this Bill upon thoſe 
Grounds, and therefore I beg leave to be againſt it. 
Sir Edev. Seymour. Mr. Speaker, you all know I 
have born my Teſtimony againſt this Bill, being 
not perſuaded that it is juſt : Now we are come 
to the finiſhing Part of it; and I ſhall lay before 
you thoſe Reaſons that prevail with me, and ſub- 
mit them to the Judgment of the Houſe; and it 
I am more tedious than I uſed to be, I hope the 
Occaſion is fuch, that you will pardon me; for I 
will endeavour to contract my ſelf into as near a 
Compaſs as I can. | 
I ſhall not trouble you with any Arguments that 
have been laid before you already; nor ſhall I en- 
ter into the Examination of Precedents ; a great 
many have been laid before you, and a great ma- 
ny of them have been reverſed, moſt of them; 


and the Reaſons why they have been reverſed, be- 


cauſe the Perſons condemned have not had the due 
Benefit of the Law : And if that be a good Reaſon 
for reverſing of ſuch an Attainder, *tis a good 
Reaſon why you ſhould not do it. 

I can't but take Notice, That the Beginning of 
this Bill in the Houſe of Commons is the firſt Step 
of this kind, that hath been made in Parliament, 
except that of the Duke of Monmouth; and the 
Reaſon of it, I take to be this, becauſe you hear 
not upon Oath ; you condemn not upon Oath : 
You, nor the Party under Accuſation have that 
Advantage againſt a forſworn Evidence, as there 
is in the other Houſe ; the Method has been to 
paſs ſuch Bills in the Houſe of Lords, and tranſ- 
mit them hither, upon which you then judge. 

I think, in this Caſe you have no Evidence 
and inſtead of two Witneſſes, you have no Wit- 
neſs at all; for as to Goodman, De non apparentibus 
& non exiſtentibus eadem eft ratio. As to Porter, 
he hath been examined: But when you conſider, 
that he was a Perſon engaged in this Conſpiracy, 
and that he had no Repentance of his Crime till he 
was diſcovered, and then he comes to be an Evi- 
dence; how far that ſhall ſway, every Man muſt 
allow, that I muſt ſubmit to you: But thus much 1 
may ſay, every Man muſt allow me, that in far leſs 


Cafes no Min that does ſwear for himſelf, or upon 


his own Account, is to be admitted as an Evidence. 
If a Robbery be committed in an Hundred, 
though a Man be but to pay a Groat towards it, 
he ſhall not be an Evidence; how much more 
then in a Cafe, when a Man cqmes to ſwear to take 
away another Man's Life to fave his own; for he 

is 
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is not in the Condition of a Freeman, who gives 
his Evidence without check or controle, but he is 
drudging on for his Pardon, as the Counſcl told 
you, which depends according to the Evidence he 
does give or not give. 

For my Part, I can't go ſo far as ſome Gentle- 
men have done, to ſay Sir John Fenwick is guilty : 
For where there is no Law, there is no Tranſ- 
greſſion ; a Man that is guilty, muſt be guilty 
according to the Law : And the Law hath requi- 
red and ſaid, That there ſhall be no Treaſon but 
what is proved by two Witneſſes, and here it 
appears that you have not one. The fame Law 
that calls it Treaſon, ſays it ſhall be ſo proved: 
Then if you paſs this Bill, you make that I reaſon 
which before was not Treaſon. 

Sir, the Law does require two Witneſſes, and 
there is divine Authority for it too: It hath been 
hinted at, the Place in Numbers, No Man is to die 
upon ſingle Evidence; and it ſays, Theſe are the Sta- 
tutes you ſhall obſerve throughout your Generations and 
Dwellings. But I will go a little further, becauſe 
a worthy Gentleman declared, there was no ſuch 
Law of God. He will find in the 19th of Deute- 
ronomy, a Caſe juſt as 'tis here; for the Caſe of 
High-Treaſon was Idolatry at that Time; and the 
Law ſays, Whoſocver ſhall ſet up Idols, ſhall be ſtoned 
to Death ; but it ſays, No Man ſhall be condemned 
to die by the Mouth of one Witneſs, but by too or 
three Witneſſes be ſhall ſuffer : I think this is poſi- 

tive enough. I ſhall not trouble you with more 
Inſtances, though I could repeat ſeveral. 

Sir, the Law enjoins Forms ſtrictly, even to the 
leaſt Circumſtance: If a Man be condemned to die, 
and after he is condemned to die, another take 
away the Life of that Man, *tis Murder, I will 
go further: If the Officer that is to do Execution, 
if a Man be condemned to be hanged, drawn and 
quartered ; if the Officer ſhot him, it is Murder 
in him; ſo that Men are not left to a diſcretionary 
Power to act according to their Conſciences. 

I take the Reaſon by which this Bill is ſupport- 
ed, to be deſtructive to all human Society; for 
if that be admitted, that a Man ſhall act accord- 
ing to his Conſcience, and not according to the 
Rules that are preſcribed him, I know not who 
is ſafe; For how canan innocent Man make his 
Defence upon that Principle? It is a ſafe Conſi- 
deration for them that take upon them that Way 
of judging, becauſe they are bound by no Rules 
but what hath not that done almoſt within Me- 
mory z Felton, that killed the Duke of Buckingham, 
what was his Juſtification, but he was perſuaded 
in Conſcience he did well in ſo doing. Ravillac, 
that killed H. IV. in France, he juſtified the ſame 
by his Conſcience, and ſaid he had done a good 
Thing; and I may ſay this Argument of Con- 
ſcience hath acted all the Villainy of the laſt Age, 
and I am afraid hath gone a great Way to diſturb 
the Happineſs of this. 

For if this be a Rule to this Houſe, How is the 
King bound ? I thought he had been bound by 
Law ; butif this ſhall be admitted as an Argument, 
*tis enough to ſay, it this Houſe be arbitrary, the 
King is. I do not reflect upon this Reign; but it 
will be enough to ſay, tho” he act againſt Law, 
and turn twenty Colleges out of Doors, his Con- 
ſcience perſuades him to it. We ſee how unboun- 
ded Liberty the Lords take, is, they are become 
Maſters of all our Eſtates z and I would be very 
loath for my Eitate to depend upon the feeble 
Tenure of a Lord's Conſcience. 


If then this be the Caſe, as it is, according to 
this Method, I deſire to know into what Conditi. 
on we ſhall bring our ſelves ? 

You have been told, it is expected from you by 
your Country, that you ſhould exert this Autho- 
rity and Power : Sir, 1 would have been glad that 
in Caſes more reaſonable we had exerted this 
Authority and Power of Parliament ; I wiſh it 
had gone to the preventing the debaſing and abu- 
ſing your Coin ; I wiſh it could be exerted, that 
we might not ſee our ſelves cheated under Counte. 
nance of an Act of Parliament; but contrary to 
that, you are fond of being ſpripkled with the 
Blood of Sir J Fenwicz. As long as the Govern. 
ment is not in danger, I believe the Country 
would be glad that their Blood might run ſecure 
in their Veins, and not be tapt upon every Oc. 
cal:on to ſerve a T urn; for if you break the Laws, 

what Man can promiſe himſelf Security? 

We know the Conſequence, if this Bill does 
not paſs; Sir Fobn Fenwick may live in Miſery all 

is Time, | 

But what this Precedent may make, no Man can 
forelce. 
againſt the Law of the Land ; it does contribute 
to the Subverſion of the Conſtitution, and to the 
Subverſion of all Government ; for if there be 
Rules to be obſerved in all Governments, and no 
Government can be without them, if you ſubvert 
thoſe Rules, you deſtroy the Government; and 
therefore for theſe Conliderations, no Body will 
think it ſtrange, if I give my Negative to this Bill, 

Mr. Chance. of the Excheq. Sir, the Gentleman 
that ſpake laſt, hath carried the Reaſon againſt this 
Bill a little further than ſome others; for it ſeems 
now, we are not to reject the Bill for want of one 
Witneſs that is legal in J/eſtiminſter-{lall, but it 
ſeems there is no Evidence at all; and by Capt. 
Porter's not being pardoned, and yet drudging tor 
his Pardon; as to all that have been condemned 
upon his Teſtimony, he hath arraigned the Evi- 
dence as not ſufficient, and hopes that will be the 
Judgment of the Houſe upon this Bill. I think 
it the Houſe reject this Bill upon that Argument, 
it will go further than many mean that oppoſe it. 

Another Thing he ſays, He compares the Con- 
victions that I have upon my Judgment, and of 
every Body elſe that ſpeaks from the Proofs that 
are made, that he is guilty, to the Whimſy of two 
or three mad Men; whereas we go according to 
the Evidence brought at the Bar ; we don't go 
upon the Whimſies of Ravillac nor Felton, but 
upon the Proofs that have been made here; and 


though there are not two Witneſſes, yet upon - 


what appears in Proof, I am convinced that he is 
guilty ; and upon that Conviction, I think, accord- 
ing to the Duty I owe my Country, and the Conſti- 
tution of England, when a Bill does come to puniſh 
the Man whom I think guilty, I think I ought to 
be for the Bill. As to what is ſaid out of De#t-- 
ronomy, That the Law of God was againſt it, if 
you will argue d Fortiori, *tis literally true in the 
Caſe of Murder; but whether Murder or Tres 
ſon, there is the Life of a Man concerned z and 
tis not the Puniſhment, whether to be hanged, 
or hanged, drawn, and quartered, that makes any 
great Difference; and give me leave to ſay, if you 
go to make Precedents from the Jewiſh Law, then 
I ſay, the Law of England is againſt that Law, in 
Caſe of Murder ; and by the ſame Reaſon you 


may deſire leave to bring i 
— pin ing in a Bill to _ all 
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This Bill is againſt the Law of God; 


* The. 


Sir, if this was the eternal Law of God and Man, 

where was this eternal Law in England before Ed- 

ward VIch Time? Tf it be the eternal Law, that 
there mult be two Witneſſes, why does it not hold 
in England even in ſome Caſes of Treaſon to this 

Day z I mean the Treaſon of Clipping and Coin- 

ing? So that if Gentlemen will argue, the Nature 

of theſe Faults are what the Law of every Coun- 
try ordains, and that is the Law. 

And the Way of Evidence and Proof too differs 
in every Country; and I may affirm, That there 
© never was any Government in which there was 
not a Power lodged ſomewhere to be exerted upon 
extraordinary Occaſions, beyond the legal Way of 
=. Proſecution, _ 

I don't care to travel into the ſeveral Countries 
to ſce how their Conſtitution is, but I believe there 
is not one Place in Europe in which it is ſtrictly 
” neceſſary there ſhould be two Witneſſes to take 
away the Life of a Man; but it is generally fo 
as it is here in all ordinary Caſes, but in this very 
Law; this laſt Law does not go upon two Witnel- 

* ſes, but you have a Proviſo in it does abſolutely 

exempt Proceedings in Parliament: I do not in- 

fer from thence, that you ſhould not have two 

Witneſſes, if you proceed by way of Impeach- 

ment, I think you ought z and fo for having Wit- 

neſſes upon Oath, Sc. When theſe Proceedings 
are in Parliament, there is a direct Proviſo, by 


r 
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| © 2 which the Parliament is exempted from thoſe 
| Rules. Upon the whole Matter, I think this Man 
is guilty; I think the Precedent would be more 
| fatal, to ſay, that a Parliament can't proceed in 
5 = ſucha Caſe, than that a guilty Man ſhould ſuffer, 
I think this Bill comes before you with more Cir- 
: cumſtances and Reaſon to juſtify it, than any 
t that hath been brought here before; here is a Bill 
| = found againſt him by his Country, the Evidence 
r of his Friends having tampered with one of the 
d = Witneſſes, confirmed by a Jury, &c. 

- A learned Gentleman ſays, He would come up 
eto make this Paper Evidence; but can't come up 
K to make ſuch a Law, by which every Man that is 
t, concerned in that Depoſition would be affected: 
. But here is ſomething particular in this Caſe, a 
N- Man that hath been abroad, and hath not uſed 
of the like Artifice, I think you ought not to uſe the 
at like Power to puniſh him that is not guilty of the 
50 like Crime. And therefore I ſhall conclude; but 
to I mult take notice of one Thing: It was ſaid, 
70 That this was the firſt Precedent of this kind be- 
ut gun in this Houſe, but that of the Duke of Mon- 
1d > mth : But I believe, if this Bill of Attainder is 
on 2 notto be begun in this Houſe, 'tis not to be brought 
13 in at all; for I believe there is a Statute, That 
d- the Life of a Commoner is never to be meddled 
ti with by the Lords originally. Iwill not trouble 
ſh you any further: I do in my Conſcience think that 
to 3 7 — Fenwick is guilty, and therefore I am for 
te- = NS BI, | 


if Mr. Pelbam. I did not think to have troubled 
you this Day: I did rather intend to have left it 
en to others that can ſpeak better, or have not ſpo- 


nd ken upon this Subject ; but that which hath been 
ed, gmentioned by ſeveral, as if they did think that we 
ny who mentioned the Law of God upon this Occaſi- 
ou n, qid it as if we did think the Law of God was 
en pindling to you at this Day: I never thought any 
in uch Thing otherwiſe than as to the Morality of 
7ou F ſo tar forth as it is grounded upon Reaſon and 
all Puſtice, and tends to the clearing of an innocent 
an; and ſo far we and all Mankind are bound 
Bir, , 
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by it; and that Law having been afterwards con- 
firmed in the New-Teftament by our Saviour and 
his Apoſtles, at leaſt approved of by them; and 
this having been confirmed by the Law of Eng- 
land likewiſe; I do not think this a fit Occaſion 
for you to paſs by fo fundamental a Law as that 
is: And I conclude with this, That I can't ſatisfy 
my ſelf in my Conſcience, and ſhould think ſome 
Misfortune might follow me and my Poſterity, 
if I paſſed Sentence upon Sir Jobs Fenwick's Life, 
upon leſs Evidence than the Law of England re- 
uires. 

Sir H. Crofts, I ſhall endeavour as much as I 
can, to give you little trouble in this Matter: 
But becauſe it hath been hinted and remarked ſo 
particularly upon me, I muſt beg leave to diſ- 
charge my Duty, as well as my Conſcience, as to 
what I ſaid here the other Day. 

Sir, I do very much forget my ſelf, if I did 
aſſert, That there was no ſuch Place in Scripture 
that required two Witneſſes : The Thing that I 
ſaid, was this, That if any Gentleman could ſhew 
me any Rule from Scripture that required two 
Witneſſes, more in the Caſe of Treafbn than in 
the Caſe of Murder and Felony, I ſhould be glad 
to ſee it. I do fay that the Scripture ſhall be a 
Rule to me, as far as the Scripture requires z but 
I do take the Few: Law not to be ſo abſolutely 
literally binding upon us here. And as to the 
Text out of Numbers, that very Textof Scripture 
is particularly and literally applicable to Murder; 
and if that be binding now, we have been very 
much miſguided by our Predeceffors and I think 
we are bound to take it in hand, to repeal all Laws 
that are againſt it. 

Sir, he is pleaſed to deny us, in ſome meaſure, 
the Liberty of being guided by our Conſciences: 
Truly, I don't know what he would have Gentle- 
men go by: Truly, let him go by what Rules he 
pleaſes, I will go by the Rule of my Conſcience, 
and will not do any thing againſt it upon any 
Conſideration or Conſequence whatſoever z nor 
will I part from the Liberty and Power of Par- 
liaments, for any Rule or Law of inferior Courts 
whatſoever. 

Sir, you are told, You ought to be guided by 
the Rules of Law, that is not the Forms of Law, 
but the Rules of Law. Sir, I ſay, if theſe Rules 
were made to bind Parliaments, it was reaſonable 
they ſhould be bound by them; but if they were 
made only to bind inferior Courts, they were far 


enough from being intended to put a Cramp upon 


the Proceedings of Parliament; and if you ſhall 
ſubject your ſelves to them, you give the Law- 
yers ſuch a Power, that I don't doubt, but their 
Books will be of greater Authority than your 
Journals: Therefore in Conſideration of that, and 
becauſe I would leave that which is the Right of 
Parliaments to my Succeſſors, I ſhall not ſubmit 
to that, 

Therefore, I ſay, I comeclear to the Point, Whe- 
ther Sir John Fenwick be guilty or not; H I muſt 
obſerve a little back, That as to thoſe Initances 
that the worthy Member was pleaſed to make uſe 
of, of Ravillac, and of Felton; ſhall thoſe extra- 
ordinary Cafes, that which Men did in heat of 
Blood and private Malice, ſhall theſe be brought 
to bear a Parallel with what is done in Parliament 
for the Juſtice of the Nation? I don't doubt but 
there are Men enough, in their Conſciences, at 
leaſt with pretence of it, will juſtify the Deſtructi- 
on of your Government and Religion, and every 

| Thing 
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Thing elſe: All thoſe Men that deny the Right of 
your Government, have Conſcience and Juſtice 
enough to ſubvert it, if they could ; and therefore 
I do not ſo much wonder, that many Men with- 
out Doors have argued in that Nature. 

But I ſay, my Conſcience is the Rule I muſt go 
by; and to me the Queſtion is, only whether 
Sir Jobn Fenwick be guilty, or not guilty, and 

m called to give my Judgment in it; and I think 
[ am bound by the Law of Nature, by the Law 
of the Nation, and I ſee nothing in the Law of 
God that prohibits me, to give my Judgment ac- 
cording to the Evidence, and the Opinion I have 
in my Conſcience of the Truth of it. ; 

If there be no ſuch Rule, that requires two Wit- 
neſſes binding upon me; if I may go upon one 
Witneſs, if I believe he ſpeaks true, and that the 
Perſon is guilty ; then I am bound to act for the 
Preſervation of the Nation, and all our Poſteri- 
ty: They that made this Attempt, made it upon 
you and your Poſterity for ever: Tis not ſo ſmall 
a Matter as ſome repreſent it; *tis not the Perſon, 
ſo much as the Nature of the Fact we are to con- 
ſider ; and we are not to let Men eſcape Pu- 
niſhment according to their Greatneſs or their 
Smallneſs, but according to the Nature of the 
Fact, and their Guilt, I think I have that Free- 
dom, and I am fo little bound by thoſe Rules that 
have been urged, that if both Witneſſes were here, 
and gave Teſtimony againſt him, if I did not be- 
lieve him to be guilty, I would loſe my Life ra- 
ther than vote him ſo; but on the contrary, if here 
be ſufficient Evidence to convince me, though not 
according to the Rules of inferior Courts, I will not 
ſubje& the Freedom of Parliaments to thoſe Rules. 

Sir, you have been told formerly, and I think 
it a Matter of that Weight, I beg leave to urge 
it again, becauſe 'tis a great Reaſon that guides 
me in this Matter; if you lay it down for a Doc- 
trine in this Houſe (for a Reſolution here taken 
is as much a Rule as a Law, for it ſhall be 
brought as a Precedent) z and therefore, if it ſhall 
be laid down as a Rule here, that you will never 
attaint any Man, or find him guilty, but upon 
two Witneſſes, I think the Government, and all 
you have, ſtands upon a tottering Foundation: 
He muſt be a very ordinary Stateſman, that can't 
lay his Plot fo, as you ſhan't reach him by two 
Witneſſes. 

Therefore, I ſay, I think it becomes the Wiſdom 
of Parliament, not to declare themſelves bound in 
that reſpect; I would have them bound by Jultice, 
but not by the common Rule of the Law. 

Sir Robert Cotton. Sir, I do find that Gentlemen 
do very much inſiſt in this Caſe, That if a Gen- 
tleman does believe that Sir John Fenwick is guilty, 
he muſt give his Vote for the paſſing of this Bill: 
If that be ſo, I am glad that Opinion did not 
take Place in the laſt Reign; if it had, I am of 
Opinion I ſhould not have been here now, and I 
believe my Lord Warrington, who was very inſtru- 
mental in promoting this Revolution, would not 
have died in his Bed, My Lord and I were accu- 
ted of a Crime, which I believe, if proved by two 

Witneſſes, had been Treaſon. I have heard ſome 
Gentlemen ſay in this Houle, they did believe my 
Lord Warrington was guilty (though he was not 
guilty of the Fact as it was laid.) There was a 
Man ſwore, Sc. and there was ſome corrobora- 
ting Evidence; but as to Mr. Fey, and my ſelf, 
there was none but this particular Perſon, and 
they indicted us of Miſdemeanor though it would 
L 


have been Treaſon, if there had been two Witneſ. 
ſes. Now if the ſame Fact was Treaſon when 
proved by two Witneſſes, and but Miſdemeanor 
when proved by one, methinks we are doing an 


— Sage. we are going, after the Fact 7 
committed, to make that which is but a Miſde- 


meanor, to be Treaſon. And for theſe and 


Bill. 
Lord Norreys. Sir, though I had always an Ap. 


prehenſion of the ill Conſequence of this Bill, yet 1 


never ſo much as now; for this Gentleman hath 
given Arguments that ſhake me more than all that 
I have heard before; for he ſays, there are a great 
many Men, if they may proceed according to 
their Conſciences, will ſubvert this Government, 
and bring in King James and arbitrary Power 
And he tells you, that every Precedent in this 
Houſe, is equal to a Law, and will juſtify the like 
for the future. I am ſure I am very unwilling to 
make a Precedent that ſhall juſtify Men in ſuch 
ill Actions, in ſaying their Conſciences prompted 
them to it. 


Then a Queſtion was put for bringing in Candles, 
which paſſed in the Affirmative, and they were 
brought in. 


Mr. Hamond. I don't think the Power of Par- 
liaments in Queſtion in this Caſe z but then, as all 
other Powers, it mult be founded upon Juſtice, 
and never uſed but upon extraordinary Occaſions, 


and when Criminals are not to be met with other- 


wiſe. The Power of Parliament is not leſſened, if 
this Bill does not paſs : But the Queſtion is, Whe- 


ther this Power ſhall be exerted in this Caſe? 


What Gentlemen ſay of being guided by Conſci- 
ence, hath no Weight with me, further than that 
is governed by the Law of the Land : If it be to 
be admitted in the Caſe of Life and Blood, why 
not in Meum & Tuum ? Why was he brought to 
the Bar then, if, according to our private Judg- 


ment, we are to determine this Matter? No Man 


thought but he was guilty, 


I beg leave to mention one Thing that is come 


to my Knowledge : After the Trial and Condem- 
nation of Mr. Cock, I had an Order ſent me, that 
I might ſee him; and I went to him by Virtue of 
that Order; and the greateſt Part of the Time | 
ipent with him, he took up in declaring againſt 


the Evidence of Goodman, and that he would re- 


ceive the Sacrament upon it, and give it in Writing, 

as his dying Words. I ſaw alſo three poſitive 

Witneſſes confront him at his Trial ; and when 

I heard him ſay this, it weighed ſo much with 

me, that I have very great Ground of Suſpi- 

on. that Goodman was perjured in the Caſe of 
ook, 

Here hath been popular Expreſſions of Plots, 
and Jacobites, that no Man can, apply to this par- 
ticular Caſe, or ſay, this is a Caſe wherein we 
ought to uſe this extraordinary Power: He was 


in the Hands of the Law, and no Body can ſay, | | : 


other Reaſons, I can't agree to the paſſing of this 


that the Government muſt ſink, if he dos 


not die. If we go from the Rules of Juſtice, | 
believe it will give a great Blow to the Govern 
ment. 

Mr. Vernon, Sir, I riſe up only upon what that 
worthy Gentleman hath offered unto you; for | 
did not think to trouble you with any Thing of that | 
Nature. But if you will give me leave to acquaint | 


you with what I believe, who have been later wit 


him 
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him than this Gentleman, and much oftner. Sir, 
he does tell me, that he is very far from denying 
what hath been ſworn againſt Sir Jabn Fenwick and 
himſelf, concerning the Conſultation to bring over 
the French; for he hath a very particular Remem- 
brance of it: And if that Gentleman was to ſpeak 
with him now, he would ſatisfy him, I believe, 
in that Point. And ſince I am up, I think every 
Man that ſpeaks upon this Occaſion, ſhould like- 
wiſe give ſome Account of himſelf, in what Man- 


a ner, and for what Reaſon, he diſcharges his Con- 


ſcience here: I hope I may uſe that Word, ſince 
Gentlemen make uſe of Conſcience for his Ac- 
quittal; and a Man ought to have a very good 
Conſcience for his Condemnation. 

As to Sir Jobn Fenwick's Innocence, I with he 


had given no Occaſion to have it called in ueſti- 
on: And ſince he did fall under this Accuſation, 
I wiſh he, or his Counſel for him, would have 
taken ſome Pains to have made his Innocency ap- 


pear: But I don't find the Queſtion is, Whether 


. Sir Johm Fenwick is guilty ? But whether there be 
any Evidence of his Guilt ? And I ſhall tell you, 


in ſhort, my Opinion of that: I take the Proof 


of the Fact to be, in general, ſuch a Demonſtra- 


tion, as the Nature of the Thing is capable of; 
and that is ſufficient, and capable to convince a 
reaſonable, honeſt, unprejudiced Man, of the 


Truth of what is aſſerted. And there is no man- 
ner of Doubt left, Whether it is ſo or no; nor 
55 2 of any Poſſibility, that it could be 
ot 


erwiſe. I think there hath been that Proof in 


this Caſe, and nothing attempted to diſprove it, 
and nothing hath been proved on Sir John Fenwick”s 
& Behalf, that any Wrong hath been done him: 
And therefore in ſhorr, my Senſe is, That whereas 
= ſome Gentlemen think him guilty, but the Mat- 
ter not proved, I think him guilty, becauſe *tis 


proved; and there hath been no Offer made to 
diſprove 1t. 

Mr. Bromley Warr. Some Gentlemen have ſpoke 
of the Power of Parliaments; but I ſhall ſay no- 
thing to their Power, which, I have learned from 
my Lord Coke, 1s fo tranſcendent and abſolute, 
that it cannot be confined within any Bounds : 
But the more Jult and Honourable it ought to be 
in its Proceedings, to give an Example to infe- 
rior Courts. And though their Power cannot be 
deny'd, yet the Exerciſe of it, hath been often 


| 
F- 
1 cenſured and condemned; and Acts that have 


paſſed in one Parliament, have been in the ſame 
Reign repealed, and ſometimes ſeverely branded, 


1 


= 14 poſſumus, quod jure poſſumus. Tis certain, here 

is a Deſect of legal Evidence : We are not tied 

here to the Forms of Weſtminſter- Hall; but cer- 
= tainly, with Submiſſion, we ought to tie our 
= ſelves up to the Rules of Meſtminſter-Hall, eſpe- 
= cially when they are founded upon common ju- 
= ſlice, which is the ſame, is not mutable, and 
& ought to be univerſal. 


By the Law of the Land, no Perſon ought to 


8 be convicted in Caſes of Treaſon, but upon two 
Witneſſes; the Law of God is the ſame, How- 


ever, if you will paſs this Bill, all Perſons muſt 


IX :cquieſcez and there is no diſputing of your 


Power afterwards. 


It hath been an Argument 


uſed ro Day, That the Security of the Govern- 


ment requires the Paſſing of this Bill; which I 
think to be a good one too, if they can make it 


© *Ppear, that unleſs you proceed in this Way, the 


Government is in Danger : Though I mult ob- 


ſerve, it was not that Conſideration, but the Vin- 
eie. a 
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dication of an honourable Perſon's Reputation, 
that brought this Matter firſt before you. 

It does not appear to me, that Sir John Fenwick's 
Life or Death can endanger the Government. 
You have been told of a Deſign that he hath 
been engaged in, and is carried on at this Time 
That an Invaſion from France ſeems to threar-n 
us: The former Deſign hath been happily dis- 
covered and defeated ; and *tis not probable, tliat 
Sir Jobn Fenwick ſhould have any great Share 
in any that is carrying on at preſent: And as 
far as I can learn, he is not fo conſiderable a 
Man, in his own Perſon or Intereſt, that we need 
fear him. 

An honourable Perſon ſaid, If we do not paſs 
this Bill, they that ſent us here, would give us 
no Thanks. *Tis not a good Way of arguing z 
but, I believe, if thoſe look forward, they will 
thank us. Sir, in the Act for declaring the 
Rights and Liberties of the People, you have it 
ſaid, That the late King James, by the Aſſiſtance 
of divers evil Counſellors, Sc. How comes it to 
paſs, that we have never Attainted any of them? 
And if we are for proceeding in this Way of At- 
tainder, becauſe it pleaſes them that ſent us hi- 
ther, I dare ſay, the Attainting one of thoſe 
Men, would gratify thoſe that ſent us hither, more 
than the Artainting twenty ſuch as Sir Jobn 
Fenwick. It was pretty well known what Share 
ſome Gentlemen had in bringing in of Popery 
and Arbitrary Power; and I will take the Liberty 
to ſay, That there is never a Gentleman in this 
Houſe, but believes them to be the worſt of Cri- 
minals, | 

Upon the whole Matter, I do not think you 
have any Occaſion to exert a Power, that no bo- 
dy denies: I ſee no Security this will be to the 
Government, and conſequently, no Neceſſity of 
it. I think you are making a moſt dange- 
rous Precedent, and that it will be of ill Con- 
ſequence to you; and therefore I am againſt this 
Bill. . 

Mr. Smith, Sir, I will be as ſhort as I can; 
and if it had not been for ſomething in this 
Day's Debate, I ſhould not have troubled you. 
As to what was ſaid by the Gentleman that ſpake 
laſt, of making Examples of ſome that had 
been Criminal in the laſt Reign: How that came 
to happen, that no ſuch Examples were made, 
I ſhall not now entertain you; but I believe 
moſt of the Gentlemen in the Houſe know pret- 

well. 
is But I take theMatter before you is, What Evi- 
dence you have to prove Sir Jobn Fenwick to be 
guilty? and Whether there be not an extraordi- 
nary Occaſion at this Time to exert the Legi- 
ſlative Power. 

I ſhall not enter into the Matter of Prece- 
dents, thoſe are out of my Province, but I have 
read ſome: However, it ſhall not paſs upon me 
for a Rule, becauſe ſome Bills have been rever- 
ſed, no others ſhall be brought in; it is poſſible, 
that the reverſing of them, may be worſe than 
the firſt bringing of them in. 

But to apply my ſelf to the Evidence; I cannot 
but obſerve one Thing, that ſeems this Day ex- 
traordinary: We are told by ſome Gentlemen, they 
are againſt our Proceeding upon this Bill, be- 
cauſe it does not quadrate to the Rules of Mſt- 
minſter- Hall; and at the ſame Time, Gentlemen 
take Liberty to make Exceptions here againſt that 
Evidence that 9 has allowed: _ 

they 
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they ſhould take Exceptions to that Evidence 
which the Law of England allows to be good! 
For it is notorious, it hath been admitted in Weſt- 
minſter-Hall ; and Gentlemen might as well have 
told you, That thoſe Men that ſuffered, died in- 
nocent, as to have denied it. And I think there 
is a further ſtrengthening of his Evidence; for 
there is not one Man, who hath died upon his 
Evidence, but hath acknowledged himſelf guilty 
of what he hath charged him with. 

As to the Matter of the other Evidence, Sir, 
I do not ſay, that it is Evidence that will come at 
Weſtminſter- Hall; but at the ſame time, give me 
leave to tell you, they ſeem to lay a little ſtreſs 
upon it, when they tell you, they believe it was 
falſe Evidence, and inſtance in what Cook ſaid 
to a Gentleman of this Houſe, after his Condem- 
nation; but I think thus far I may ſay, That 
when you ſent ſome of your Members to examine 
Sir John Freind, he did own all thoſe Perſons to 
be at that Place; and that is a much better Argu- 
ment for the Validity of Goodman's Teſtimony. 
But as to the Matter before you, ſome Gentle. 
men have made it a Queſtion, Whether Sir John 
Fenwick be ſo conſiderable a Man, as you ſhould 
proceed in this extraordinary Manner with : 
Though they all ſay, you may do it, yet at 
the ſame Time they tell you, this was never put 
in Execution, but they were in the Wrong that 
did it. 

Nou, Sir, the Queſtion is, Whether you ſhould 
make uſe of this Power at this Time? Say ſome, 
The Plot is over : I wiſh it was: But when a 
Conſpiracy hath been laid ſo deep and general 
as this was, tis not the hanging of one or two 
that will make us ſafe; when tis apparent to 
you, here is all the Artifice in the World, all the 
Endeavours in the World, by Sir John Fenwick's 
Friends, to remove Goodman out of the Way; 
tis ſome Argument that he had ſomething to ſay 
to him: And when we ſee Priſons broke open 
daily; we have known Perſons murdered in 
the Streets for giving Evidence, Very notori- 
ous is the Caſe of Dodſworth : You have Plots 
all about you; and yet can you think there is 
no Occaſion to make uſe of this extraordinary 
Power ? 

I would have as great a Conviction upon my 
Conſcience as I could; but tis very hard a Man 
muſt throw his Conſcience aſide in the Caſe: 
Tis very hard to believe, That if there be two 
Witneſſes produced, though I don't believe the 
Witneſſes, yet I am ſafe if I condemn the Man; 
and if there be but one Witneſs, I am to acquit 
the Man, though I believe him to be guilty. 

And though they go to Scripture, to tell you 
there muſt be two Witneſſes, yet they don't go 
ſo far as to tell you there have been very extraor- 
dinary Things done, even by God himſelf, for 
the preſerving a Community, 

And there is the Reaſon of it, that one Wit- 
neſs may take away a Man's Life in one Caſe, and 
not in another. There was a Thing ſaid, that 
was one Thing that occaſioned my ſtanding up: 
A Gentleman ſaid, truly, it ſeemed to him to 
be a better Way to put an End to the Plot, 
to have an Act of Indemnity, than the Con- 
viction of Sir Jobn Fenwick would be. Sir, there 
ſeems my 0s Reaſon for Acts of Indemnity, 
when we have ſeen an Act paſſed ſo lately, which 
has not reſtrained Perſons, nor brought them 
to a Senſe of their Duty ; and we have heard 


that Sir Joby Fenwick is in admit of any Danger 


Perſons own at your Bar, That the Fact was 
committed juſt after the Act of Indemnity. Sir, 2 
I do heartily, according to my Conſcience, vote 
for this Bill. 7 

Mr. Harcourt. Sir, I am ſenſible it is very diff. 
cult to ſay any thing, and not ſeem tedious aa 
this Time of Night; but I take it to be my Du- 
ty not to be ſilent in this Matter, 

All the Arguments, that I remember have 
been made uſe of in any former Debate, or in 
this Day's, may be reduced, in ſhort, to theſe 
two Heads ; The Danger of the Government, and 
Gentlemens private Opinion. 

Sir, as to the Danger of the Government, if 
any Body will convince me there 1s ſuch Danger, 
(I promiſe him, if it be worth his while ſo todo) 
I will be his Proſelyte, and vote for this Bill: > 
But, to tell me the Government is in Danger, and 15 
that the Fate of England and Europe depends up. 5 
on this Bill, is certainly rather offered to amuſe, 
than to convince, 


It hath been aſked, Can the Circumſtances 


to the Government, which hath Power over his 
Liberty every Day, and may reſtrain him of his 
Liberty during his Lite? A Man, by the Ac- 
count I have had of him, of little Intereſt, not 
worth Ninepence. (I have no Acquaintance with 
him, and ſo I may eaſily miſtake his Circum- 
ſtances.) But, Sir, whatever his Circumſtances ; 
are, he is in ſafe Cuſtody, and no doubt there he 
will be kept; and to ſay the Government is in a7 
Danger by ſuch a Man, ſure, that cannot be : 
thought by any Man living : And God forbid this : 
ſhould be the Caſe of the Government, that it | 
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cannot ſupport it ſelf without taking away this 
unfortunate Gentleman's Life, contrary to the 
Rules of Law! 

For the Argument of private Opinion, 'tis al- 
moſt as dangerous as the Precedent you are mak- 
ing. I will not argue it from the Caſe of the 
People, Enibuſiaſis and Madmen; but I will urge 
It. in the Caſe of Men that ſat in Judgment. It 
Opinion is to juſtify the Condemning of a Man, 7 
let us never more call the Verdicts againſt Mr. 
Corniſh, Mr. Sidney, Lord Ruſſel, and others, 
Murders, - Aſk the Jury, no doubt none of them 
are ſo filly, but in his Opinion, they were guil- 
ty. But if Opinion may condemn a Man with- 
out Proof, why not acquit him as well, where 
there is Proof? Such a Practice, I am ſure, would 
never be endured, 

The propereſt Method, I think, was propoſed 
by the Gentleman that began the Debate; and I 
beg Leave to follow the ſame Steps, to conſider 
his Guile, how it appears to us, and whether there | 
be any Reaſon for this extraordinary Manner of 54 
Proceeding. | x 
The Recital of that Bill are the Arguments for 
it, and thoſe we ſend up to the Houſe of Lords 
for the Paſſing of this Bill: And firſt, it ſays, 

That Sir Jobn Fenwick was indicted by the Teſti- 
mony of Porter and Goodman, &c. It ſays, that 
ſeveral Days were appointed for his Trial; and 
at one of thoſe Days the Trial had come on, if 
it had not been for the Diſcovery that he pretend- 
ed to make; but it does not ſay it was put off at 
any other Days or Times, for that Reaſon : But : 
it goes on, and ſays, He hath made ſeveral R-. 
flections, Sc. inſtead of making an ingenuous 
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Diſcovery ; and then it recites how that Goodman 


3 2 4M 


is withdrawn. 
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I would beg leave to put Gentlemen in mind 
of what was 4 great Inducement to bring this Bill 
in: It was ſaid, That Sir Jobn Fenwick and his 
Relations had done it; that they would prove 
that Goodman was withdrawn by his Means, Give 


me leave to ſay, That there was no Proof of it, 


unleſs the Hearſay of Clancy, and the Actions of 
my Lady Fenwick, are to be Evidence, contrary 
to the known Laws of England, to effect this un- 
happy Gentleman in the Caſe of his Life : | lay, 
if any Gentleman had been of another Opinion, 
no doubt, he would have offered that Amend- 
ment to the Committee. 

As to the Diſcovery that Sir Fobn Fenwick hath 
made, it does not appear to me, whether it be 
true or falſe: It is one Thing to give a Vote to 
clear a Gentleman's Reputation, and another 
Thing to carry it ſo far, as to give Judgment, 
That the Perſon that made thoſe Reflections ſhall 
die, and that before any Proof of their Falſhood, 

Here is an Indictment found, and here is an 
Evidence withdrawn; that is all I am fatisfied in: 
And ſuppoſing the Perſon guilty, it is no manner 
of Inducement trom theſe Arguments, to proceed 
in this extraordinary Manner. 

But I would conſider the Matter of the Amend- 
ment made at the Committee [ Of which Treaſons 
he the ſaid Sir Jobn Fenwick is guilty. ] I can't ſay 
that; and therefore I can't vote for the Bill. If 
he be guilty, it does not appear fo by legal Evi- 
dence z and therefore I am to judge him, as he ap- 
pears to me, an innocent Man. The Law re- 
quires two Witneſſes to convict a Man of this 
Crime. *Tis the greateſt Crime, and the Law 
is ſo merciful, that it won't expoſe a Man to 
ſuch great Penalties, without demonſtrative 
Evidence. 

The firſt Act of Parliament that requires two 
Witneſſes is, 1 Edward VI. The next is 5 Ed- 
ward VI. And upon that Act, give me leave to 
take notice, that Act goes a little further than the 
firſt; for the 5 Edward VI. does not only ſay there 
ſhall be two Witneſſes, but it goes on, and ſays, 
——- which two Witneſſes (they are there called 
Accuſers, but mean the ſame Thing) ſhall be 
produced in Perſon before the Party at his Ar- 
raignment, and ſhall there, before his Face, main- 
tain and avow what they have to ſay. So the 
Parliament particularly provided, That there 
ſhould not only be two Witneſſes, but that they 
ſhould appear in proper Perſon, in open Court. 

I beg leave to obſerve, That after the making 
of the firit Act, in the 2 or 3 Year of Edward VI. 
there was an Attainder of Sir Thomas Seymour, in 
Parliament, without hearing of him ; and that ve- 
ry ſelf-ſame Parliament, within two Years after- 
wards, ſcems fo to have refented that Matter, 
that they made that Proviſion, I have mentioned, 
it the 5 Edward VI. and to fecure, that that ill 
Precedent ſhould do no harm, they put in that 
Clauſe, If this Act paſſes, I wiſh we do not re- 
pent it in leſs Time than that Parliament did the 
Attainder of Sir Thomas Seymour. Let us be gui- 
ded by the Reaſon, the Jultice, and the Diſcretion 
ot that Act, though we are not Hound in our 
Legiſlative Capacity, by the Power of ir. I can't 
bit obſerve, that from the making of that Act, no 
Perſon has been attainted in any other manner, till 
the Duke of Monmouth: So great a Veneration has 
that Law always had in all Reigns, though a multi- 
tude of Conſpiracies have happened in them all. 


do nor think it ſo material, that there ſhould be 
Vol. V. 


two Witneſſes, as that theſe Witneſſes ſhould be 
heard Face to Face, and croſs- examined. It hath 
been told you, That ' tis natural Juſtice and Reaſon 
that there ſhould be two Witneſſes. A Gentleman 
aſked you, where that natural Juſtice was before 
the Statute of Ed. VI? Sir, the Statute of2 5 Ed. III. 
lays, That every Perſon that is attainted, ſhall be 
Provablement attaint ; and ſomewhat may be from 
thence inferr'd more than that the Crime ſhould be 
prov'd, for ſo muſt every Crime, But as to the 
Proof required by that Act, and the Acts of Ed. 
VI. all thoſe Acts, by very learned Opinions, have 
been thought declarative of the Common Law : 
But that's ſcarce worth the Enquiry, ſince *tis 
certain how the Law ſtands at this Day. 

An honourable Gentleman took notice, That 
ſuch Evidence as we have had, and ſuch Proceed- 
ings as theſe, would not be reaſonable inCaſe of 
Impeachment; but diſtinguiſhed between that 
Proceeding and this. But certainly, the Reaſon 
is the ſame. *Tis true, the ſame Perſons that ac- 
cuſe in one Caſe, give their Judgment in the 
other; but in each Caſe, ſuch Privileges as are 
Juſt and reaſonable, ought to be allowed to the 
Party accuſed, 

I ſhall add no more, but that we are making a 
Precedent, which can't be made without breaking 
through all the Fences of the Law; and when tis 
made, we know not who may ſuffer by it. 

Sir Rich, Temple. As tothe Evidence you have 
before you, I appeal to any Man, Whether at the 
Common Law, if there was butone Witneſs againſt 
a Man, whether he was not at Liberty of demand- 
ing Trial by Battle? Thoſe Acts that have been 
made ſince, are made certainly to provide, That 
in no Caſe whatſoever, a Man ſhould be ſo much as 
accuſed without two Witneſſes of the Treaſon. 

As to what hath been ſaid of the particular Evi- 
dence before you; what hath been obſerved here, 
is a good Objection in the Courts below. I do 
not ſay it does diſable a Man from being an Evi- 
dence, becauſe he is not pardoned; but he is not 
fo good an Evidence as if he was pardoned : But 
that I ſtand upon is this: Shall you come here, 
and make a Precedent in this Place to condemn a 
Man to the higheſt Penalties, upon leſs Evidence 
than you will allow any Body elſe to do it? That is 
what was never done in Parliament before. Will 
you make a Precedent in Parliament, that at any 
Time they may bring in a Bill here, and judge a 
Man to Death for Treaſon upon no Evidence? 

As to this Bill it ſelf, conſider what a Prece- 
dent you will make : There is nothing that any 
Bill was condemned for in Parliament, that is not 
in this Bill. All Mankind muſt perceive, that you 
have but one Evidence, and ſuch a one as I have 
told you : And whatever any Man's private Per- 
ſuaſion is, *tis the Proof muſt govern you. Then 
this is a Law ex poſt Fats, and that hath always 
been condemned; you make that Evidence, that 
was not ſo before. Sir, this is, beſides making a 
Law in a particular Cale, againſt the Common 
Law of England, and the Right that every Subject 
has: It is making a Law to hang a Man without 
a Trial ; *tis makinga Law here, that was intro- 
duced here upon a Pretence to make him an Evi- 
dence. Every one ſaid, That they did not ſeek 
his Blood; and if that be the ſecret Inducement in 
this Caſe, *tis a dangerous Precedent. The Ear! 
of Exeter, when he brought the Rack into the 
Tower, every Body knows the Fate that came 
upon him afterwards, 
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Leet any body ſhew me there was any Reaſon 
for reverſing any Act of Parliament; they are all 
againſt this Bill. 4A 

Then to the Neceſſity of it ; I can't imagine any 
Thing that hath been ſaid to you upon that, is a 
ground for this Bill. Pray conſider firſt how this 
Matter came before you; it was for an honourable 
Perſon's Vindication, and it was not tranſmitted to 
you by the King, but by the honourable Secretary : 
He told you, That if you had a mind to ſee theſe 
Papers, and required it, he had Leave tolet you 
have them ; but if it had been a Thing of this con- 
ſequence, that the Government had been in the 
utmoſt Danger, would it have been tranſmitted 
only at the Requeſtofa private Gentleman, and left 
unto you, whether you would proceed upon it or no? 

But ' tis obſerved, That the Plot may goon ſtill: 
Pray if this Gentleman be cut off, does that cure 
it? You are ſecure of him now, that he can't act 
in it; ſo that I have not heard the leaſt Ground to 
convince me, that the Governmeat would be in 
leſs Danger if this Gentleman was cut off. 

Sir, we are told here of going according to our 
Conſciences; give me leave to ſay to you what 
was inſtanced in the other Day; That in the worſt 
of Times, when they did not ſtick at murdering of 
the King, yet they ſtuck at thisz they would not al- 
low any Man to ſuffer upon one Witneſs; and they 
did not admit of Depoſitions againſt my Lord Mor- 
daunt, and my Lord Mordaun! ſaved his Life by it, 

You have depoſed King James for breaking in 
upon the Law and did any body believe that Mr, 
Hampden was not guilty of the Treaſon he was 
charged with ? He owned it before this Houle 
and yet he was tried only for Miſdemeanor, there 
being but one Witneſs againſt him z and they that 
ſtrained all other Laws, ſtuck at this, and would 
not violate this Law; fo that I think there is no 
Neceſſity for making ſuch a Precedent, and I think 
it would be the worlt of Precedents. 

Mr Boſcazven. I have obſerved upon this Debate, 
that ſome Perſons deny that *tis juſtifiable at any 
Time, to proceed upon Bills of Attainder, and 
yet they don't diſpute the Power of Parliaments 
but ar the ſame I ime ſay, they ought to go ac- 
cording to the Rules of Weſtminjter- Hall, 

Another ſays, itis the ſame Thing whether we 
proceed by Way of Impeachment, or Bill of At- 
tainder : I think him much out of the Way; for 
in that Caſe, the Lords only are Judges, and you 
are the Proſecutors; and you don't ule yout Le- 
giſlative Power in that. 

A worthy Friend of mine ſaid, He had often 
been miſtaken in his own Conſcience, when he 
thought himſelf very much in the Right. That 
might be fo; and it there was any room rationally 
to ſuppoſe, that Sir 7obn Fenwick was not guilty, 
I ſhould be of Opinion to be of the more favour- 
able Side; but I take it, there is no room for 
any Man to believe but he is guilty. 

Now I would examine what Grounds we have 
to believe him guilty, Upon Trials, when they 
charge a Jury with a Prifoner, one Part of their 
Charge is to enquire, whether he fled for it or 
no. *Tis notorious, that Sir Jobn Fenwick fled for 
this, which is no ſmall Argument of his Guilt. 

Another is, that he was hear at the Bar, and did 
not deny the Fact; if he had confeſſed it, no doubt 
but you would have concluded him guilty z and 
when he does not deny it, this is next door to it. 

It hath been told you, many Bills of Attainder 
have been reverſed as unjuſt ; it hath been asnoto- 


rious, that the Verdicts of twelve Men, and when 
Men have been tried by their Peers, have been re. 
verſed too, I will inſtance in two or three, The 


firſt I begin with, was that of the Duke of Somer- 2 


ſet ; but no body could ſay but he was guilty of 
the Fact, for he confeſſed it; but there was a pow- 
erful Enemy, the Duke of Northumberland. The 
next is, the Duke of Norfolk, who was attainted 
in Queen Elizabeth's Time; and they were nat by 
Parliament, and yet both were reverſed, And] 
think, as this Matter ſtands now, ſome Gentle. 
men are of Opinion, by the Evidence they have 
heard, that he is guilty; but I think no body 
hath ſaid, that it appears to him, by the Evidence 
he hath heard, that he is innocent. Now | de. 
fire to know, whether every Man muſt not uſe his 
Conſcience to judge, whether there be ſufficient 
Evidence? I acknowledge there is not ſufficient 
Evidence to convict him in Weſtminſter-Hall ; but 
there is more to ſatisfy my Conſcience, and the 
World abroad, than if Goodman was here; beſides 
his not denying it, you have the Evidence of the 
Perſons that died, who owned the ſame Thing: 
And I mention that the rather, becauſe they con- 
feſſed it to Perſons ſent from this Houſe ;z and did 
not only confeſs themſelves to be guilty, but ac- 
knowledged, that there was ſuch a Conſpiracy : 
and SutWilliamParktyns acknowledg'din particular, 
that he was to raiſe a Troop of Horſe, and that 
the French were to be invited over: Is this no- 
thing for the Legiſlative Power, that is to ſecure 
the Peace and Welfare of the Government? 

Gentlemen ſay, there is a great deal of Danger 
in this Matter: Some, if you acquit him; others, 
if you condemn him. If you are ſatisfy'd he is 
guilty, by this Bill you ſet up a Land-mark, that 
others may take Care they do not come into this 
Predicament : On the other hand, if you reject 
this Bill, you will give Advantage to your Ene- 
mies; when they ſhall ſee a Man that is ſo notori- 
oully concerned in calling in a French Army, the 
worlt of your Enemies, to be Scot-free. It he be 
guilty, what Danger is there of the Precedent ? 
When a Perſon in the like Nature, that hath fled 
for it, that does not deny it; when living Perſons 
contels it, and dying Perſons confirm it, then there 
will be Danger in ſuch a Perſon, 

Upon the whole Matter, I think there is no Man 
that ever I heard, that does not believe him to be 
guilty ; and*tis ſtrange you ſhould want Evidence, 
and yet every one think him guilty z and I think 
no Man mult be acquitted or condemned, but ac- 
cording to a Man's Conſcience. 

An honourable Perſon ſaid, Porter was no good 
Witneſs: If Goodman was here, he would not be 
ſo much; and yet we muſt acquit him becauſe 
Goodman is not here: And therefore, upon the 
whole, 1 think you will give your Enemies a great 
Advantage, if you acquit him; and if you con- 
demn him, you will do your ſelves Right. 

Mr. Cowper. Sir, being concerned in Proſecuti— 
ons of this Nature without Doors, I have hitherto 
declined concerning my ſelf in any Debate of this 
Evidence, though unconcern'd in the Conduct of 
the Evidence againlt Sir John Fenwick ; but being 
to give my Opinion and Vote as a Judge, I ſhall 
Crave Leave to give my Senle of this Matter. 

would beg Leave, in the firſt Place, to make 
uſe of a Diſtinction, which, I think, will ſerve to 
anſwer ſeveral of the Arguments that have been 
made ule of; I think there are two Things to be 
conſider'd; Firſt, his Crime and the Proof of 
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that Crime, and then the other Matters done by 
im ſubſequent, c. 

4 The Crime and Proof of it that hath been given 
againſt him at your Bar, is the Ground by which, 
I think, before God and Man I ought to give 
my Affirmative to this Bill, by which you judge him 
to die. What he hath done ſubſequent, convinces 
me in my Judgment, that we are here in a pro- 
per Method and Courſe of Proceeding againſt him; 
therefore let no Man ſay, That you have condemn- 
ed him becauſe he hath protracted his Trial: No, 
vou have condemned him for having been guilty 
of High- Treaſon, manifeſtly proved againſt him: 
Then let them not ſay on the other hand, Will 
you condemn any Man that is at any Time guilty 
of High- Treaſon? No; but when a Man is guilty 
of the worſt of Treaſons, and this would have 
bcen manifeſtly proved againſt him in the ordinary 
Courſe of Proceedings, but that he undertaking 
to attone for his Crime, and ſerve his Country, 
hath protracted his Trial till one of the Eviden- 
ces is gone; and then, though he pretended to 
have a Reſerve, which he would make known to 
the King's Perſon, yet when he thinks he is out 
of the ordinary Reach of Juſtice, he ſets the Juſ- 
® tice of his Country at defiance, Theſe are 
=> Grounds, not why he is to die, but to juſtify 
our Proceeding in this Manner. 

Sir, I would beg leave, in a few Words, to take 
notice of a few Things ſaid in this Matter: Gen- 
tlemen are afraid, that this will be made uſe of 
by Poſterity to the Diſadvantage of honeſt Men: 
And you have been told, That Precedents have 

q begun with the Puniſhment of the Guilty, and 
then have been carried on to the Puniſhment of 
thoſe that have not been ſo. *Tis true, there 
hath been a very bad uſe made of very juſt Acts 
in relation to the Publick : But what do Gentle- 
men infer from that? Muſt we have no ſuch 
Thing as Juſtice ? Muſt not the Guilty be pu- 
niſhed, becauſe the ſame Methods may be made 
uſe of for the puniſhing of honeſt Men ? 

1 am not afraid of what uſe Poſterity will make 
of it; if there come Times of Violence when 
there are no Parliaments, they will not want this 
Precedent z there are others that have been cited, 
that will much more juſtify thoſe Proceedings z 
nay, this may protect the Innocent. If a Bill 
come to be proceeded in againſt another, he may 
lay, Sir 7obn Fenwick was heard perſonally, and 
by his Counſel ; that the Evidence was produced 
before him, and confronted with him. An inno- 
cent Man may ſay, There was that extraordinary 
in his Crime, which is rot in mine; he would 
have introduced a foreign Army, and atterwards 
have aggravated his Crime, by endeavouring to 
abuſe the King, and creating a Jealouſy berween 
the King and his Miniſters, 

Sir, in the next place it is ſaid, That here is 
not legal Evidence; which I think is a Miſtake : 
4 And, lay ſome, Though here is an Evidence, that 
4 really convinces them in their Conſciences (I am 
not aſhamed to make uſe of that Word) yer they 
are not for pafling this Bill, becauſe there is not a 
legal Evidence, With ſubmiſſion, that is a Mi- 
ſtake ; before 1 Ed. VI. one Witneſs was a good 
Evidence in High- Treaſon; but there was Varicty 
of Opinions touching Treaſon before that Time; 
but neither the 1ſt nor 5th Ed. VI. in the penning 
or wording of them, nor in the Realon of them, 
were intended to extend to the High Court of Par- 
liament z ſo that, for ought that hath been ſaid, 
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though one Witneſs corroborated by Circum- 
ſtances, as this Caſe is, and the Confeſſion of the 
Party, would not be legal Evidence below; yet, 
with ſubmiſſion, it is a legal Evidence in Parlia- 
ment, even according to the ſtrict Rules of Law; 
becauſe no Law hath made two Witneſſes requiſite 
in this Caſe ; ſo that tis a convincing Evidence: 1 
think it may be juſtified to be a legal Evidence; 
and as it convinces me, that I can't reſiſt the Belief 
of it, I muſt be for this Bill, notwithſtanding 
what ſome Gentlemen have ſaid, by way of en- 
deavouring to explode Conſcience as a Rule not 
to walk by in this Caſe. One Inſtance given againſt 
it was, becauſe a Hangman has not a diſcretionary 
Power to execute a Man according to his Conſci- 
ence, and put him to what ſort of Deati he 
pleaſes ; as if we had nota better, and more legal, 
and diſcretionary Power in the High Court of 
Parliament than the Hangman has. 

But we are told of ſeveral Inſtances, where mad, 
and hair-brain*d Men have made uſe of their Con- 
ſcience to palliate their Extravagancies. No doubt 
it hath; and let me tell you, Religion hath been 
made uſe of as a pretence to the worſt of Villanies 


in all Ages; and yet I hope they will not argue, 


that there ought to be no Religion neither, for a 
Guide to Mens Actions. | 

When Men come to be Judges, T would know 
what Rule they can have better than a ſedate, 
well-informed Conſcience ? Below, when a legal 
Evidence is given, yet the Jury are not bound to 
go by that legal Evidence; they are, when they 
have heard it, Judges of the Fact, and are to go 
by no other Rule, than what is ridiculed here, 
even the Rule of their own Conſcience. 

It was faid early in the Debate by a Member of 
great Reputation, that this (except Monmouth's- 


Caſe) is the firſt Precedent of a Bill of Attainder 


that began in this Houſe. It ſeems the ancient 
Way was, for the Lords to give the Witneſſes 
their Oaths, and when they thought fit, they ſent 
down a Bill, and the Commons were to proceed 
upon it : But I think, with ſubmiſſion, this is a 
much better Way; and I had much rather give 
my Conſent upon hearing convincing Evidence, 
and that the Party has nothing to ſay for himſelf, 
than upon any Bill tranſmitted from the Lords, 
and no other Evidence, than that they thought 
fit to paſs it. | 
Some Gentlemen have ſet a great Weight, or 
rather miſtaken the Argument: Say they, Sir Jobn 
Fenwick1s not a Man ſo conſiderable as to endanger 
the Government, Admit that thoſe that have 
ſpoke for the Bill, have not made that uſe of the 
Argument ; but this is that I lay my Finger upon 
in particular ; *tis plain he was to be General, and 
knew a great many of the Officers. I am ſatisfied 
he hath not made that Attonement to his injured 
Country, that he ought to have done. I am ſatiſ- 
hed, that unleſs this Bill proceed fteadily againſt 


him, you wilt have none of that Diſcovery 


[ Here be was interrupted by the Noiſe of ſome 
Gentlemen, ſhewing Diſſati faction at that May 
of arguing. ] ; 


Mr. Cowper proceeds. Don't let Gentlemen per- 
vert this Argument, and ſay, Will you hang a 
Man 1t he don't confeſs? No; but when I have 
heard Proof, that he is guilty of the worſt of 
Treafons, and hath aggravated his Crime in that 
manner which he hath done, he deſcrves to die; 

unleſs 
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unleſs he will merit his Life by a Diſcovery of 
what he knows. I think it of the higheſt Im- 
portance to you, that can be, that you ſhould 
come to the further Knowledge of the other 
Branch of the Conſpiracy ; the Meeting of the 
French King's Forces in England. I think you 
are in a proper Method, and perhaps may have 
a better Iflue of this Bill than his Death: Bur if 
not, he will but pay the Debt, which he owes 
to the Juſtice of his Country. 

Mr. Paget. Sir, I can't believe but I ſhall be 
heard, as to the little I have to ſay, with ſome 
uneaſineſs, after ſo long a Debate, But, Sir, ſince 
I did take the Liberty to give my Opinion, why I 
was againſt this Bill before; I think it as reaſon- 
able to give you my Reaſons, why I don't ſtand 
convinced by the Arguments I have yer heard. 
And that I may the better give you my Reaſons, 
I ſhall, as well as I can remember, repeat ſome of 
the Arguments that have becn urged for the Paſ- 
ſing of it. 

If I miſtake not, ſome of the Arguments have 
run upon the Power and Prerogative of Parlia- 
ments ; ſome upon what was proper Evidence in 
this High Court of Parliament, other than what 
would be in other Places; others upon the Ex- 
traordinarineſs of the Occaſion, 

As to the firſt of theſe Arguments; ſince Gen- 
tlemen much more experienced in Rules of Parlia- 
ment, do not think fit to deliver their private 
Opinion, what Rules Parliaments may in Reaſon 
be ſuppoſed to have, I ſhall not ſay any Thing to 
that. 

As to the Arguments, of what Evidence ſhall be 
ſufficient to adjudge a Man to Death in this Houſe 
I confeſs, I ſhall at all Times be very careful, how 
I give my Opinion in Matters of Life and Death ; 
becauſe I think the greateſt Caution 1s to be uſed 
in that Caſe : And for this Reaſon, I can't conſent 
to give my Opinion in one Caſe, that I ſhall think 
fit to retract in any Caſe afterwards. 


If I underſtand the Meaning of the Houſe, tis 


not in favour to Sir Jobn Fenwick himſelf, that 
Gentlemen oppoſe this Bill, but for fear of uſher- 
ing in a Precedent, that may be made uſe of 
againſt a better Man. 

I confeſs, here is a worthy Member that ſpake 
laſt, ſaid ſomething in his Argument that hath 
ſome Weight with me. I did apprehend by the 
general Debate of the Houſe, That the Parliament 
had no Rules at all, but what they would fix to 
themſelves ; but I have a great Regard for his 
Opinion : But if he ſays true, the Evidence before 
you is not legal Evidence in Weſtminſter-1Hall ; 
but *tis legal Evidence according to the Rules of 
Proceeding in the High Court of Parliament: But 
I think, truly, if they may be preſumed to have 
any Rules to go by, nothing is ſo plain to me, as 
that a Rule of their own of ſo late Date, as the 
Act for regulating Trials in Caſes of "Treaſon, 
ſhould be a Rule to them : And *tis ſaid in that 
Act, That after ſuch a Day no Perſon ſhall be 
brought to Trial in any Cate of Treaſon, &c. but 
he ſhall be condemned upon the Evidence of two 
Winnetles z and I muſt needs ſay, that Act that 
was paſſed laſt Seſſions, is ſo much for the Liberty 
of the People of England, that I think it will be 
very hard to repeal that ſubſtantial Part of the 
Law ſo ſoon after it was made. 

As to the Extraordinarineſs of the Caſe, I am 
ſenſible what Streſs hath been laid on that Argu- 
ment, as if the Strength of this Government did 


in ſome meaſure depend upon your Diſpoſal o 4 


this Matter one Way or the other: And ſince that 
is the Caſe, I ſhall ſpeak tenderly of it; for Ido 
much abhor Acts of Treaſon againſt the Govern. 
ment, as any Man that hath ſpoke for this Bill 


I think, as the Crime is to be diſtinguiſhed from 
all others, as being a more than ordinary Crime, 
ſo I think the Perſon that is concerned, muſt be 


extraordinary: And I think, with ſubmiſſion, there 
is ſome difference between Principals and Seconds 
in an Act of Treaſon. When you can't come at a 
Man being at the Head of a Rebellion, it may be 
reaſonable to proceed by Bill of Attainder; but! 
think 'tis not to be uſed upon all Occaſions, or 
when you may come at a Perſon another Way; 
which, I think, is the Caſe of this Gentleman. 1 


am of Opinion, that there does not depend more 


upon Sir John Fenwick now, than when he was firſt 
taken. Why he was not tried, I ſhall not ex- 
amine the Reaſon I ſuppoſe it was becauſe he gave 
ſome Aſſurance of his Conteſſion : Truly, I have 
heard no other Reaſon for proceeding againſt 
him now, but thoſe Papers which have been ad- 


judged ſcandalous, and are ſo to all Intents and 


Purpoſes, I do think truly : But the Liberty of 
the People of England is very much concerned in 
the Revocation of that Act, which was promoted 
for the Liberty of the People; and none of the 
Arguments that have been uſed can convince me, 
T hat I ought to give Judgment upon leſs Evidence 
than is provided by that Act. 

Mr. Sloane. Sir, I hardly thought I ſhould have 
needed to have troubled you with my Thoughts 
in this Matter, but that this honourable Gentle- 
man that ſpake laſt, has gone ſo far in his Reaſon, 
as to ſpeak to Matter of Law: He ſeems to exte- 
nuate the Fault of Sir John Fenwick ; and gives it 
as a Reaſon why he ſhould not be attainted by this 
Bill, for that he was none of the Principals, but 
only an Acceſſary: There is no Gentleman of the 
Gown but will tell you, that there is no Acceſla- 
ries in Caſes of Treaſon, but they are all Princi- 
pals, and equally guilty z and there is no Evidence 
in this Caſe to make him Acceſſary, but he is either 
Principal or nothing, 

W hen I have made this Obſervation, give me 
leave to tell you my own Thoughts : As every 
Man is to be ſaved by his own Faith, ſo may niy 
Salvation depend upon my Opinion, according 
to my Conſcience in this Matter, which is for 
paſſing this Bill. 

The laſt Time, I gave you my Reaſons why! 
was for this Bill; and yet I have not heard them 
anſwered, though a Gentleman ſaid I anſwered my 


ſelt: But I will ſtate the Caſe, and defire him to 


reply to me. I did fay then, Sir, and do fo 
again, That I do not think thoſe ſcandalous Papers 
any Reaſon to provoke you to paſs this Bill; and 
I do think, if he ſhould be threaten'd, it would 
be a Blemiſh upon his Confeſſion. Another Thing 
| put out of the Caſe, That he is a Man ſo 
dangerous to the Government, that if he eſcape, 
we are all undone, I do take him, that in hi 
Perſon, Intereſt and Friends, he is not 10 ; and 
would not have that be a Motive for the paſſing 
of this Bill : But take it upon the Evidence that 18 
betore us, and in the Nature of our Proceedings: 
then I will ſay, we have great Reaſon to proceed 
upon this Bill, for the Preſervation of the Govern» 
ment, and lor this Reafon z Whereas it is inſiſted 
on one ſide, that here are the Laws and Liber- 
ties of England at ſtake, and no Body knows 
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i be next. Sir, 
wo ron and Reaſons, that we don" 
fear any Body's following, God forbid we ſhould 
make this a Precedent! But pray turn the Tables 
on the other ſide, and ſee what the Caſe will be; 
that here is a Gentleman that every Body of the 
Houſe does believe guilty 3 that he hath been in 
a Conſpiracy to bring in the French, and depoſe 
the King; and the Man came before us, and we 
had no Power to reach him; What will be the 
Precedent on the other Side ? It will be eaſy to 
take off one of the Witneſſes by Men of great 
® Eſtates, and then there is no coming at them, 
even by the Parliament themſelves : This Parlia- 
ment was of Opinion, That they could not come 
at Sir Jobn Fenwick, though they were of Opini- 
on that he was guilty, 
But now, Sir, to that which is the 8 
| 0 "Tis allowed by every Body, you may do what 
you pleaſe z but without ſtraining your Legiſla- 
= tive Power, I ſhall offer my Thoughts and Rea- 
® ſons for it, upon cheſe three Points; That the Fact 
is Treaſon z That he is plainly guilty; and That 
we have a plain Juriſdiction in this Caſe, in the 
ordinary Methods and Proceedings of Parliament. 
Sir, the Fact is Treaſon, the Meeting at ſeve- 
ral Times, and conſpiring, and conſulting to 

bring in a French Power to depoſe the King. 
Lou have been told by ſeveral Perſons, and the 
> Counſel at the Bar, That ſuch Meetings without 
* ſome other Overt-Act, is not Treaſon ; but I 

affirm the contrary, for that is an Overt- Act of 
compaſſing the Death of the King: And Sir 
> Bartholomew Shower, who did inſiſt upon it at the 
Bar, did otherwiſe act his Part upon it at the 
Trial of Mr. Cook ; for he offered it at firſt, but 
afterwards he deſerted, it as a Thing he could not 
> ſtand upon; for 'tis the Opinion of all the Judges, 

upon a late Reſolution. 

Then, Sir, the Fact being Treaſon, is no Act 
ex poſt facto. We are not making that Treaſon 
which was not ſo, but we are only judging of 
the Fact that was Treaſon before; though if it 

was a Doubt whether it was Treaſon or no, the 

Parliament hath a Power, by 25 Edw. III. to 
judge that Treaſon, that the Courts below have 

no Power of. : 

The next Thing is, Whether there be ſufh#i- 
ent Evidence of his Treaſon before us? I Will 

put it out of the Caſe, as no concluſive Evidence 
at all, what Goodman hath ſaid upon his Oath (fur- 
ther than that there was ſuch a Witneſs that did 
and could ſwear ſuch a Thing, and that he was 
examined before the Jury) ; and this I will take 
upon me to ſay (and I will give my Reaſon for 
my Opinion) That the Parliament is not obliged 
to Two Witneſſes by any Law now in being, 

| Tt hath been told you, That from the Time of 
Ed. III. one Witneſs was ſufficient till the Statute 
of Ed. VI. Now I will prove to you, from the 
Statute of Phil. and Mary, That by the Common 
Law, and all the Time between the Reign of 
Ea. III. and Ed. VI. one Witneſs was ſufficient for 
8 this Treaſon. For that Statute of Phil. and Mary 
* does fay, that any Perſon that ſhall bring from be- 
= yond Sea, any falſe and counterfeit Coin, or be 
d accuſed or impeached of any. Offence concerning 
the Impairing, Counterfeiting, or Forging of 
any Coin current within this Realm, ſhall, and 
may be indicted, arraigned, convicted, or attaint- 
ae by ſuch like Evidence, and in ſuch-like Man- 
er as was accuſtomed before the firſt Year of K. 


if we don't go 
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Ed. VI. Now, what was the Reaſon of that Statute 
before the Statute of Ed. VI? Thoſe Counterfeits 
were to be tried by one Witneſs ; and therefore at 
this Day all the Counterfeiters, and Utterers of 
falſe Coin, have been Attainted by one Witneſs. 

Tis ſaid again, That there is the Law of Na- 
tions, and the Law of God, to the contrary. Gentle- 
men have faid ſeveral times already, That in 
Murder and Felony, one Witneſs is ſufficient ; 
which, ſaving ſome little Parts of the Judgment 
as to the Forfeiture and Attainting of the Blood, 
1s the ſame Penalties. We are not in the Land 
where that Law was in Force; for by that Law, 
as to common Felons, there was a Reſtitution on- 
ly: But I would put a Gentleman that fits by the 
Bar this Caſe z By the ſame Law of Deuteronomy 
and Numbers, that he hath quoted, Adultery is 
Death : Will you be contented that that ſhould 
be ſo here? They are either all of them in Force, 
or none of them in Force. 

I do ſay, That by the Statute of Ed. III. and 
ever after, till the Statute of Ed. VI. one Witneſs 
was ſufficient to convict any Man of Treaſon. 
And I do ſay, That the Statutes of Ed. VI. do 
not preclude the Parliament from any Method 
of Proceedings. 

The Statute ſays, That no Man ſhall be indict- 
ed, &c. nor ſhall they proceed upon ſuch Indict- 
ment. From which Words in the Statute, I do 
plainly make it appear to any Gentleman that will 
read it, *tis confined only to the Courts of W:t- 
minſter-Hall : For certainly, you can't call a Bill 
of Attainder, to be a Proceeding upon an Indict- 
ment. What I ſay, is only to diſcharge my own 
Conſcience, and to ſalve the tender Conſciences 
of them that hear me; and therefore, I deſire 
them never to ſay, That there ought to be two 
Witneſſes, before they anſwer what I have ſaid 
upon that Statute. 

Then, Sir, you have need but of one Witnels, 
and you have had Captain Porter before you ; who, 
I think, notwithſtanding all that hath been ſaid, 
is a credible Witneſs. A Gentleman made ſome 
Objections to his Credit, and told you, he was 
not to be believed, becauſe he was in the ſame 
Conſpiracy, and had been in ſuch a villainous 
Action: But, Sir, the ſame Gentleman hath often 
confined you tothe Rules of Weſtminſter-Hall; and 
he hath told you, *Tis a wrong Place here, and 
that a Man has not ſo good a Trial here, as in 
Weſtminſter-Hall, Why? the Thing that was 
ſpoke of, of his being concerned in the Aſſaſſi- 
nation, and of his being a Fellow- Con ſpirator 
with them, which is now urged as an Objection 
before you, is no Objection in Veminſter- Hall. 

I would only take notice of another Objection 
this Gentleman made to the Witneſs, which he 
ſaid he had from the Bar; which was, That 
Captain Porter was not pardoned, and he was 
now drudging for his Pardon: But that is ſo far 
from what ought to be quoted, that he that ſaid 
it, ought to be reprimanded for it. 

He made another Objection againſt his being a 
good Witneſs, and compared it to the Caſe of an 
Hundredor; but he did not remember, that the 
Man that was robbed is a good Witneſs; and the 
Reaſon is, becauſe of the Neceſſity of the Thing, 
and that no others can be; and the Defendans 
in an Hundred can't be a Witneſs, becauſe there 
— be others; and that is the Reaſon of this 


And 
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And for the Precedents in Richard IIId's and 
Henry IVth's Time, no Gentleman can inſiſt upon 
them, conſidering the Differences of the Crown, 
and the one Attainted the other; and they were not 
reverſed upon the Point of Juriſdiction, but be- 
cauſe of the different Rights of the Kings; and no 
body had pretended to anſwer the Caſe of the Re- 
gicides z they were not left to the Law, 1 mean 
ſuch as were actually tried before the Parliament; 
but the Parliament paſſed different Judgments on 
them; and ſome of them were in Cuſtody. What 
was told you of Cromwel!'s Caſe and others, they 
go upon the ſame Reaſon, that they were not 
heard, though they were in Cuſtody. 

Col. Wharton. A Gentleman lately told you, We 
had lately paſſed an A& for Trials in Caſes of 
Treaſon, and how we are in this Proceeding, a- 
bout doing ſomething that is contrary to it: That 
is a Thing that would ſtick with me, if I could 
not anſwer it; but I appeal to every Gentleman 
in this Houſe, whether that Act hath any ſort of 
relation to Trials in Parliament; for that is on- 
ly to direct the Courts in W:ſtminſter-Hall. 

I have only this to ſay ; I think the Evidence 
very full before you. I think you have had one 
very good Witneſs, and the Counſel for the Pri- 
ſoner had Liberty to confront him: If he had 
not been guilty, the Priſoner at the Bar would 
have deny d it: I am convinced of the Truth of 
it, and my Conſcience is to make a Judgment 
upon it, and that is all we can go by here. 

Mr. Fefferys. A worthy Gentleman of the Long 
Robe hath taken Pains to find out Precedents to 
Juſtify our Proceedings ; and another ſays, there is 
no Act to circumſcribe our Proceedings. But ſince 
Gentlemen differ ſo much, it gives me a great deal 


of Caution: This I know, there is a Law of the 


Land, by which Perſons ought to be governed : 
I take this to be an extraordinary Method of Pro- 
ceeding, and I hope the Lords will take more 
Care of the Matter than the Commons. 

Mr. Edward Harley. Sir, I can't ſatisfy my ſelf 
to be for this Bill; and in in a few Words, I ſhall 
give my Reaſon for it. It hath been faid, That 
the Parliament is unlimited. I do agree, that we 
are not tied to the Rules of Weſtminſter-Hall. I 
ſhall only mention the Reaſon why two Witneſſes 
are required in Cafes of High- Treaſon. If any 
will look into the Hiſtory of England, they will 
find it hath been often the Deſign of the Crown 
to trump up Plots upon the Subject; and the 
fore theſe Acts took particular Care there hook 
be two Witneſſes to prove the Fact: This is the 
Reaſon of the Law, and, I think, upon it the Li- 
berty of the Subject is founded; and therefore I 
can't be for this Bill. 


Then the Queſtion for paſſing this Bill was put, and 
the Houſe divided. 
Ayes, 189. Noes, 156. 
The Writ for Executing Sir John Fenwick, 
being under the whole Broad-Scal, and 


incloſed in it. 


Ulielmus tertius Dei Gratia, Angliz, Scotiæ, 
Franciæ & Hiberniz, Rex, Fidei Def. &c. 

Vic. Com. London, & Vic. Com. Midx. Salutem : 
Cum Johannes Fenwick, Bar. per quendam attum 


ad ſeſſionem preſentis noſtri Parliamenti apud Weſt- 


minſt, ſuper vice/imum liem Octobris, Anno Reæen 
noſtri otavo, per proregalionem tent. Edit. de alla 
proditione per ipſum perpetrat. & commif]. altinddi 
fuit, & executio ſuper inde adbuc reſtat faciend, & 

uia pro certis cauſis & confiderationibits nos ſpecii. 
— moventibus, letum executionem Abus attinyrs 
prædict. ſuper dict. Johannem Fenwick, fræter am. 


putationem Capitis ſui, omitti volumus; ideo pro. 


Nn n 1 
e 5 


pimus vobis & per præſentes firmiter injus gendo nau. 
damus, quod in & ſuper viceſimum terlium diem in. 


ſtantis menſis Januar. inter horas nonam & undati. 
mam ante meridiem ejuſdem diei dictum Johannem 
Fenwick in Goala noſtra de Newgate ſub Cuſted;; 
veſtra nunc exijtent. à Goala prædidt. uſque ad Tower. 
Hill, ducatis, & Caput if/ius Johannis Fenwick 
ad tunc & ibidem amputari & a Corpore ſuo omning 
ſeparari faciatis. Teſte me ipſo apud Weſtmonaſt, de. 
cimo octavo die Januar. Anno Regui noſtri oftave, 
ens 
The Label. 
Vic. Com. Lond. & Midx. de executione 
faciend. John Fenwick, Bar. autho- 
ritate Parl. Attinf. CHUTE. 


All the Puniſhment being remitted but Beheading, l. 
was brought to a Scaffold erected on Lower- Hill, 
where he delivered this Paper to the Sheriffs. 


Peaking nor Writing was never my Talent: 

[ ſhall therefore give a very ſhort, but faith- 

fu! Account, firſt, of my Religion, and next, 

what I ſuffer moſt innocently for, to avoid the 

Calumnies I may reaſonably expect my Enemies 

will caſt upon me when dead; ſince they have 

moſt falſly and waliciouſly aſperſed me, whilſt 
under my Misfortunes. 

As for my Religion, I was brought up in the 
Church of England, as it is eſtabliſh'd by Law, 
and have ever profeſſed it; though I confeſs 1 
have been an unworthy Member of it, in not 
living up to the ſtrict and excellent Rules there- 
of; for which I take Shame to my ſelf, and 
humbly aſk Forgiveneſs of God. I come now 
to die in that Communion, truſting, as an hum- 
ble and hearty Penitent, to be receiv'd by the 
Mercy of God, through the Merits of Jeſus 
Chriſt my Saviour. 

My Religion taught me my Loyalty, which 
I bleſs God is untainted ; and I have ever en- 
deavoured in the Station wherein I have been 
placed, to the utmoſt of my Power, to ſup- 

dort the Crown of England in the true and 
ineal Courſe of Deſcent, without Interrupti- 
on. PET. 

As for what I am now to die, I call God 
to witneſs, | went not to that Meeting in Leaden- 
ball-ftreet with any ſuch Intention as to invite 
King James by Force to invade this Nation; 
nor was I my ſelf provided with either Horſe 
or Arms, or engaged for any Number of 
Men, or gave particular Conſent for any 
_ Invaſion, as is moſt falſly ſworn again: 

e. 

I do alſo declare, in the Preſence of God, 
That I knew nothing of King James's coming. 
to Calais, nor of any Invaſion intended from 
thence, till it was publickly known : And the 
only Notion I had, that ſomething might be at- 


tempred, was from the Thowlon Fleet coming io | | 


Breſt. 
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[ alſo call God to witneſs that I receiv'd the 
Knowledge of what is contain'd in thoſe Papers 
that 1 gave to a great Man, that came to me 
in the Tower, both from Letters and Meſſages 
that came from France; and he told me, when 
I read them to him, that the Prince of Orange 
had been acquainted with moſt of thoſe Things 
3 have expected Mercy from that Prince, 
becauſe I was Inſtrumental in ſaving his Life: 
For when, about April, 1695, an Attempt form- 
ed againſt him came to my Knowledge, I did, 
partly by Diſſuaſions, and partly by Delays, pre- 
vent that Deſign z which, I ſuppoſe, was the 
Reaſon that the -laſt villainous Project was con- 

ed from me. 

"I there be any Perſons whom I have in- 
jur'd in Word or Deed, I heartily pray their 
Pardon, and beg of God to pardon thoſe who 
have injur*d me; particularly thoſe who with 
great Zcal have ſought my Lite, and brought the 
Guilt of my innocent Blood upon this Nation, 
no Treaſon being proved upon me. 


„ * 
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I return my moſt hearty Thanks to thoſe noble 
and worthy Perſons who gave me their Aſlita:ice, 
by oppoſing this Bill of Attainder, without which, 
it had been impoſſible I could have fallen under the 
Sentence of Death. God bleſs them and their Poſ- 
terity; though I am fully ſatisfy'd they pleaded 
their own Cauſe, while they defended mine. 

I pray God to bleſs my true and lawful Sove- 
reign King James, the Queen, and Prince of 
Wales, and reſtore him and his Poſterity co this 
Throne again, for the Peace and Proſperity of 
this Nation; which is impoſſible to proſper till 
the Government is ſettled upon a righe Foot. 


And now, O God ! I do with all humble Devotion 
commend my Soul into thy Hands, the great Maker 
and Preſerver of Men, and Lover of Souls; beſeech- 
ing thee that it may be always dear and precious in 
thy Sight, through the Merits of my Saviour Feſus 
Chriſt. Amen. 

Jonxn Fenwick. 


Then he ſubmitted to the Block, and the Exe- 
cutioner ſever*d his Head from his Body. 
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CLXIV. The TRI AL of 


Edward Earl of Warwick and 


Holland, hefore the Houſe of Lords, for the Murder of Richard 


Coote, Ei; March 28, 1699. 


£3Je\8BOU T Eleven of the Clock the 
Lords came from their own Houſe 
into the Court erected in Weſtminſter- 
a, for the Trials of Edward Earl 
of Warwick and Holland, and Charles Lord Mo- 
hun, in the Manner following. 

The Lord High Steward's Gentlemen Atten- 
dants, two and two. | 

The Clerks of the Houſe of Lords, with two 
Clerks of the Crown in the Courts of Chancery and 
King's Bench, 

The Maſters in Chancery, two and two. 

Then the Judges. 

The Peers eldeſt Sons, and Peers Minors, two 
and two. 

Four Serjeants at Arms with their Maces, two 
and two. | 

The Yeoman Uſher of the Houſe. 

Then the Peers, two and two, beginning with 
the youngeſt Barons. 

Then four Serjeants at Arms, with their 
Maces. 

Then one of the Heralds, attending in the 
Room of Garter, who by Reaſon of his Infirmity 
could not be preſent, : 

And the Gentleman Uſher of the Black-Rod, 
cari'ying the White-Staff before the Lord High 
Stevvard, 

Then the Lord Chancellor, Lord High Stew- 
ard Of England alone. 

When the Lords were ſeated on their proper 
Benches, and the Lord High Steward upon the 
Wooll-Pack ; 

The two Clerks of the Crown in the Courts of 
Chancery and King's Bench, ſtanding before the 


Clerk's Table with their Faces towards the State ; 
Vo. V 


II WIII. III. 


The Clerk of the Crown in Chancery having his 
Majeſty's Commiſſion to the Lord High Steward 
in his Hands, made three Reverences towards the 
Lord High Steward, and the Clerk of the Crown 
in Chancery on his Knees preſented the Commiſſion 
to the Lord High Steward, who delivered it to 
the Clerk of the Crown in the King*s Bench, (then 
likewiſe kneeling before his Grace) in order to be 
opened and read; and then the two Clerks of the 
Crown making three Reverences, went down to 
the Table; and the Clerk of the Crown in the 
Court of King's Bench commanded the Serjeant at 
Arms to make Proclamation of Silence ; which 
he did in this Manner. 

Serjeant at Arms. O Yes, O Yes, O Yes, My 
Lord High Steward his Grace does ſtraitly charge 
and command all manner of Perſons here preſent, 
to keep Silence, and hear the King's Majeity's 
Commiſſion to his Grace my Lord High Steward 
of England directed, openly read, upon Pain of 
Impriſonment. 


Then the Lord High Steward flood up, and ſpoke to 
the Peers. 


Lord High Steward“. Your Lord- 
ſhips will be pleaſed to ſtand up, and Lord Se 
be uncovered, while the King's Com- *. 


_ miſſion is reading, 


All the Peers ſtood up, and were uncovered, 
while the Commiſſion was read. 


Clerk of the &1Ulielmus Tertius Dei Gratia Augl. 
Crown. I Scot. Franc. & Hibern. Rex, Fi- 
dei Defenſor, &c. Prædilecto & fideli Conjiliar. noſtro 
T Jobanni 


— — > ,4 


—— — 
—— 


- ——— eat ns, 


uppermoſt Step of t 


ohanni Domino Somers, Cancellar. noſtro Angl. Sciatis 
—. cum Edrus. Comes Warwic. & Holland nuper de 
paroch. Sti. Martini in Campis in Com. Middleſex. 
Carolus Dnus. Mohun, nuper de paroch. predic, 
in Com. prædict. coram dilettis & fidelib. naſtris Carolo 
Lee, Mil. Samuel. Buck, Willielmo Withers & Fran- 
ciſco Tyſſon, Armigeris, & aliis ſocits ſuis Fuſticiar. 


noſtris ad inquirend. per Sacramentum, probor. & le- 


galium bominum de Com. noſtro Middleſex. predift. ac 
aliis viis modis & mediis quibus melius ſciverint aut 
poterint, tam inf#a libertat. quam extra, per quos rei 
veritas melius ſciri poterit & inquiri de quibuſcunque 
Proditionibus Miſpriſionibus prodition. Inſurrectionib. 
Rebellionib. Controfatt. tonſur. lotur. falſis fabricati- 
onib, & aliis falſitat. Monet. bujus Regni naſtri 
Angl. & alior. Regnor. frve Dominior. quorumcunque 
ac de quibuſcunque Murdris Feloniis Homicid. Inter- 
fettionibus Burglar. Raptib. Mulier. Congregationib. 
S Conventicul. illicit. verbor. prolationib. Coaduna- 
tionib. Miſpriſionib. Confederationibus falſis Allegan- 
ciis Tranſgreſſionibus, Riotis, Routts, Retentionib. E- 
ſeapiis Contempt. Falſitat. Negligentiis, Concelament. 
Manutenent. Oppreſſionibus, Cambiparciis, Deceptio- 
nib. & aliis Malefattis Offenc. & Injur. quibuſcun- 
zue; necnon Accelſar. eorundem infra Com. preditt. 
tam infra libertat. quam extra, per quoſcunque & qua- 
litercunque habit. fact. perpetrat. frve commiſ. & per 
quos vel per quem cui vel quibus quando qualiter & 
quomodo & de aliis Articul. & Circumſtanc. premiſs. 
ſeu eor. alicij us vel aliquor. qualitercunque concernen. 
Plenius veritat. & ad eaſdem proditiones & al. præ- 
miſſ. audiend. & terminand. ſecundum legem & con ſue- 
tud. Regni noſtri Angl. nuper affignat. de Felonia & 
Murdro per ipſos Edrum. Comitem. Warwic. & Hol- 
land, & Carolum Dominum Mobun, Commiſſ. & Per- 
petrat. per ſacrament. probor. & legal. hominum Com. 
noſtri Middleſex. preditt. Indictat. exiſtunt. Nos con- 


. fiderantes quod Juſtitia eſt virtus excellens & altiſſimo 


complacens, volenteſque quod predift. Edrus. Comes 
Warwic, & Holland, & Carolus Dominus Mohun, 
de & pro Felonia & Murdro unde ipſi ut prefertur 
Indiftat. exiſtunt. coram nob. in preſenti Parliament. 
noſtro ſecundum leg. & conſuetud. Regni noſtri Angl. 
Audiantur, Examinentur, Sententientur & Adjudi- 
centur, ceteraque omnia que in hac parte pertinent 
debo. modo exerceantur & exequantur; ac pro eo quod 
Officium Seneſchalli, Angl. (cujus preſentia in hac 
parte requiritur ut accepimus) jam vacat, Nos de Fi- 
delitate Prudentia provida Circumſpectione & In- 
doftria veſtris plurimum confidentes Ordinavimus & 
Conſtituimus vos ex hac cauſa Seneſchallum, Angl. ad 
Officium illud cum omnibus eidem Officio in hac parte 
debit. & pertinen. (hac vice) gerend. occupand. & ex- 
ercend. Ft ideo vob. Mandamus quod circa premiſ. 
diligenter intendatis & ea omnia que in hac parte 
ad Officium Seneſchal. Angl. pertinent & requirun- 
tur (bac vice) faciatis exerceatis & exequamini cum 
effetlu. In ctjus rei Teſtimonium has Literas noſtras 
fieri fecimus Patentes, Teſte meipſo apud Weſtmonaſ- 
terium viceſimo quinto die Martii, Anno Regni noſtri 
Undecimo. 


Per ipſum Regem propria Manu Signat. 
Serjeant at Arms. God fave the King. 


Then the Herald and the Gentleman-Uſher of 
the Black Rod, after three Reverences, kneeling, 
preſented the White Staff to his Grace, and his 
Grace removed from the Wooll-pack to the Chair, 
which was placed upon an Aſcent juſt before the 

be Throne, and ſeated himſelf 
in the Chair, 
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Clerk of the Crown. Serjeant at Arms, make 
Proclamation. 

Serjeant at Arms. O yes, O yes, O yes, My 
Lord High Steward of England, his Grace, does 
ſtraitly Charge and Command all manner of Per- 
ſons here preſent, to be uncovered upon pain of 
Impriſonment. : 

Then the Judges and Maſters in Chancery fat 
down in their Places upon the Wooll-packs, un- 
covered. | 

Then the Clerk of the Crown read the Return 
of the Certiorari in hec verba. 3 LY 


Gulielmus Tertius, Dei gratia, Angl. Scot. Franc, 
& Hibern. Rex, Fidei Defenſ. &c. Juſtic. nofiris per 
Literas naſtras Paten. confett. ad inquirend. per 
Sacrm. probor. & legal. hom. Com. noſtri Midd. ac 
aliis viis mod. & med. quibus melius ſciverint aut po- 
terint de quibuſcunque prodic. miſpriſ. prodic. inſur- 
rection. rebellion. controfact. tonſur. lotur. falfis fa- 
bricat. & aliis falſitat. monet. hujus Regni Angl. & 
alior. Regnorum five Dominiorum 323 ac de 
quibuſcunq; murdris, felon. homicid. interfection. Bur- 
glar. raptibus mulierum, congregacon. & conventicul, 
illicit. verborum prolationibus, coadunat. miſpriſion. 
confederat. falſis alleganc. tranſgreſ. riot. rout. reten- 
tion. eſcapits contempt. negligenc. concelament. manu- 
tenen. oppreſſion. deception. & aliis malefatis of- 
fenſ. & inyur. quibuſcunq; necnon acceſſariis eorun- 
dem infra Com. prædict. tam infra libertates quam 
extra per quoſcung; & qualitercunq; habit. fact. per- 
petrat. five commiſſ. ac de aliis articulis & circum- 
ſtanciis premiſſ. & eorum quodlibet ſeu eorum aliqued 
vel aliqua qualitercung; concernen. plenius veritat. & 
ad eaſdem prodition. & al. premiſſ. audiend. & ter- 
minand. aſſign. Necron Juſtic. noſtris ad Gaol. no- 
ſtram de Newgate de Priſonar. in ea exiſten. delibe- 
rand. aſſign. & eorum cuilibet Salim. volen. certis de 
cauſis omnia & fingula Indittamen. & Inquiſition. de 
quibuſcunq; felon. & murdris, unde Edrus. Comes 
Warwic. & Holland, & Carolus Dominus Mobun, & 
al. coram vobis Indiftat. ſunt; necnon Record. con- 
viction. Rici. French, Rogeri James & Georgii Dock- 
tra, pro felon. & bomicid. unde indiftat. ſunt. Et 
ſuperinde per quandam. Jur. Prie. inde inter nos & 
Præfat. Richardum French, Rogerum James & Geor- 
* Deockwra, capt. convict. exiſt. ut dicitur coram no- 

is & non alibi terminari vobis & cuilibet vcſtrum 
mandamus quod omnia & ſingula in Indiftament. & 
Record. convit. predift. cum omnibus ea tangen. qui- 
buſcunq; nominibus iidem Edrus. Comes Warwic. & 
Holland, Carolus Dominus Mobun, Richardus, Roge- 
rus & Georgius nuncupentur in eiſdem coram nobis 
ſub figillis veſtris aut unius veſtrum in oftab. Sti. Hil- 
larii ubicunq; tunc fuerimus in Angl. miltat. ſeu unus 
veſtrum mittat una cum hoc brevi ut ulterius inde 
Feri fac. quod de jure ac ſecundum legem & conf. 
Regni neſtri Angl. fore viderimus faciend. 7. eſte 
F. Holt, Mil. apud Weſtm. xxviii die Novembris, 
Anno Regni noſtri decimo. 

per Cur. | Aftry. 


Ad inftanc. proſecutor. quoad duos Def. & ad. inflauc. 
celerorum Def. | 
F. Holt. 


Virtute cujus brevis mihi & aliis direct. Indifta- 
ment. & Inquiſition. infra mentionat. necnon Record. 
conviction. infra nominat. Rici. French, Rogeri James 
& Georgii Dockwra, pro felon. & homicid. unde in- 
diclat. & ſuperinde per quandam Jur. prie. convitt. 
exiſt. cum omnibus ea tangen, coram Dom, Rege in 
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quibuſdam Sched. buic brevi annex. mitto prout inte- 
rius pricipilur. 


Reſponſ. Fra. Child. Mil. Major. Civit. 
Lond. un. Tuſtic. infra ſcript. 


Had. . Memorandum quod ad deliberation. Gaol. 
Domini 15 de Newgate tent. pro. Com. Middleſex. 
apud Juſtice-Hall in le Old Bailey in Suburbits Civit. 
London. die veneris (ſcilt.) decimo tertio die Janua- 
rii Anno Regni Dom. noſtri. Gulielmi tertii Dei gra. 
nunc Regis Angl. &c. decimo, coram Fran. Child, 
Mil. Majore Civit. London. Edro. Ward, Mil. Ca- 
pital. Boron. Sccii. dict. Dom. Regis, Henrico Hat ſel, 
Milit. un Baron. Sccii. difti Domini Regis, Thoma 
Stamp, Mil. Edro. Clarke, Mil. Aldris dict. Civit. 
London. Salathiel. Lovell, Mil. ſervien. dict. Dom. 
Regis ad legem ac Recordator. dict. Civit. London. 
& aliis ſociis ſuis Juſtic. dict. Dom. Regis ad Geol. 
ius Dom. Regis de Newgate prædict. de Priſonar. 
in eadem exiſten, deliberand. affign. ven. hic in Cur. 
Carclus Lee, Mil. Samuel Buck, Will. Withers, & 
Fran. Tyſſon, Ar. Juſtic. dict. Dom. Regis per Literes 
patent. ipſius Dom. Regis eiſdem Tuſtic. prenommet. 
& aliis ac quibuſcunq; quatuor vel plur. eorum ſub 
magno Sigillo dict. Dom. Regis Angl. confect. ad in- 
quirend. per Sacrament. probor. & legal. bom. de Com. 
Midd. pred. ac aliis viis modis & mediis quibus meli- 
us ſciverint aut poterint tam infra libertat. quam ex- 
tra, per quos rei veritas ſciri poterit de quibuſcung, 
prodition, miſprifion. prodition. inſurrection. rebellion. 
controfractur. tonſur. lotur. falſis fabrication. & al. 
falſilat. monetæ hujus Regni dict. Dom. Regis Angl. 
& al. Regnorum ſive Demin. quorumcunq; ac de qui- 
buſcunq; murdris, felon. homicid. interfeccon. burglar. 
Rapt. mulier. congregac. & conventicul. illicit. ver- 
borum prolation. Coadunac, miſpriſion. Confederac. fal- 

i Alleganc. tranſg. Riot. Rout. Retention. eſcapiis 
contemp. negligenc. concelamen. manutenen. oppreſſion. 
Cambiparciis Deception. & aliis Malefact. & Offenc. 
quibuſcung; nec non acceſſar. eorund. infra Com. pred. 
tam infra Libertat. pr edift. quan extra, per guoſcunq: 


S qualitercung; habit. fact. perpetrat. five commilſ. 


ac de aliis articul. & Circumſtan. premiſſa & eorum 
quoalibet ſeu eorum aliquod vel aligua qualitercung; 
concer nen. plenius veritat. & ad eaſdem proditi:n. & 
al. . audiend. & lerminand. ſecundum legem & 
conſuetud. hujus Regni dict. Dom. Kegis Angl. Aſſign. 
& per manus ſuas propr. deliberaver. bic in Cur. dit. 
Dom. Regis quoddam Record. Indidament. coram eis 
& aliis ſociis ſuis nuper preantea preſent. & capt. 
verſus Edrum. Comit. Warwic. & Holland, Carolum 
Domi num Mobun, de Oakehampton in Com. Devon. 
Ricum. French, Rogerum James & Georgium Dockwra, 
pro murdro cjuſdam Rici. Coote, Ar. in forma juris 
terminend. Sc. (eiſdem Nico. French, Rogero James 
& Georgio Docteera, priſonar. in dict. Gaol. dif. 
Dom. Regis de Newgate, cauſa in eodem Indiftament. 
content. adtunc. exiſten.) Record. cujus quidem In- 
diftament. patet in quibuſdam Schedul. buic annex. 
Midd. I.. Mecmcrandum quod ad Sefſionem de Oyer 
& Terminer Domini Regis tent. pro Com. Middleſex. 
apu? Hicks-Hall in St. Jobn-Street, in Com. prad. 
die Mercurii ſcil. ſeptimo die Decembris, Anno Regni 
Domini naſiri Gulielmi tertii, Dei gratia, nunc R- 214 
Alis, Sc. decimo, coram Carolo Lee, Mil. Samuele 
Buck, Willielmo Withcrs, Franciſco Tyſſon, Armige- 
ris, & aliis ſociis ſuis Fuſtic. dick. Dom. Regis per 
Literas Paten. ius Dom. Regis, eiſdem Fuſtic. præ- 
nominat. & al. ac quibuſcunque quatuor vel pluribus 
eorum ſub maguo Sigillo ditt. Domini Regis Anglie 
* ad * per ſacrament. probor. & lega- 
OL. V. 


1699. Hl. L. for the Murder of Richard Cote, Ef, 139 


lirm hom. Com. Middleſex. pred. ac aliis viis mod. & 
med. quibus melius ſciverint aut poterint tam infra 
libertat. quam extra per quos rei veritas melius ſciri 
poterit de quibuſcunque prodit ion. miſpriſion. prodition. 


inſurreftion. rebellion. controfattur. tonſur. latur. fal- 


is fabrication. & aliis falſitat. monet. hujus Regni 
dict. Dom. Regis Angl. & al. Regnor. ſive Dominior. 
quorumcungque ac de quibuſcunq; muraris, felon. homi- 
cid. interfefion. burglar. rapt. Mulier. congregat. & 
conventicul. illicit. verborum prolation. coadunat. miſ- 
priſion. confederat. falſis allegan. tranſgr. riot. rout. 
retention. eſcapiis contempt. negligen. concelamen. ma- 
nutenen. oppreſſion. cambiparciis deception. & aliis ma- 
2 & effenſis quibuſcunq; necnon Acceſſar. ecrun- 
em infra Com. pred. tam infra libertat. quam extra, 
per quoſcunque & qualitercunque habit. fact. perpe- 
tret. frve commiſſ. ac de aliis articulis & circumſtan- 
tiis præmiſſa & eor. quodlibet vel aliqua qualitercun- 
que concernen. plenius veritat. & ad eaſdem prodition. 
& al. premiſſ. audiend. & terminand. ſecund. legem 
& conſ. hujus Regni difti Dom. Regis Angl. affign. 
per ſacrm. Ægidii Riddle, Ricbardi Reed, Robert: 
Leg, Jaſeper Partherich, Fobannis Marriott, fona- 
than Hall, Nicolai Baker, Roberti Teague, Thome 
Briggs, Willielmi Brace, Thome Williams, Ceorgii 
Biſhop, Thome Hodges, Jobannis Lynn, Samuelis 
Lee, Richardi Rogers, Joſephi Rogers, Fohannis 
Cheney, Fohannis Fowler, & Roberti Nicholſon, pro- 
bor. & legalium hominum Com. pred. adtunc & ibidem 
Jurat. & onerat. ad inquirend. pro difto Dom. Rege 
& corpor? Com. pred. preſentat. exiſtit. qd. Billa 
Indiftament. huic Schedul. annex. eſt vera. 

Miad. . Furater. pro Domino Rege ſuper ſacrum. 
ſuum prefentent quad Edwardus Comes Martoic. & 
Holland, nuper de paroch. S. Martini in Campis in Com. 
Middleſex. Carolus Dominus Mohun, Baro Mobun de 
Okebampton, in Com. Devon. nnder de parech. pred. 
in Com. Middleſex. pred. Richardus French, nuper de 
paroch. pred. in Com. Middleſex. pred. Gen. Rogerus 
James, nuper de parocb. pred. in Com. Middleſex. pred. 
Gen. & Georgius Dockwro, nuper de parach. pred. in 
Com. Middleſex. pred. Gen. Deum pre occulis ſuis non 
habentes, ſed inſtigationediabolica mati & ſeducti trice- 
ſimo die Oftobris, Anno Regni Domini Gulielmi tertii, 
Dei gra. Angl. Scoc. Franc. & Hibern. Regis, fideidefenſ. 
Sc. decimo, vi & arms, Sc. apud parach. pred. in 
Com. Middleſex. pred. in & ſuper quendam Richardum 
Coole, Ar. in pace Dei & dicti Domini Regis, nunc 
adtunc & ibidem exiſten. felonice voluntarie & ex ma- 
litiis ſuis precogitat. inſult. fecer. & qd. pred. Ed- 
wardus Comes Warcwic. & Holland, cum gdm. gladio. 
(Anglice a Sword) de ferro & chalibe confect. valor. 
quinque 1 ipſe idem Edwardus Comes Mur- 
wic. & Holland, in nanu ſua dextra adtunc & ibidem 
extract. habuit & tenuit, præfat. Ricardum Coote in 
& ſuper ſiniſtram part. pectoris ipſius Ricordi Coole 
prope Os Collar, (Anglice the Collar Bone) iſius Ri- 
chardi Coote adtunc & ibidem felonice voluntarie & ex 
malitia ſua precogitat. percuſſit pupugit & inforavit 
(Anglice did ſtrike, ſtab, and thruſt in) dans eidem 
Richards Coote, adtunc & ibidem cum gladio extract. 
pred. in & ſuper ditt. ſiniftram partem pectoris ipfins 
Kict, Coote, prope Os Collar, (Anglice the Collar 
Bone) ipfins Rici, Coote unum vulnus mortal. ( Anglice 
one mortal Wound) /atitud. dimidii unius pollicis & 
profund. quing; pollicium; de quo quidem vulnere mor- 
tal. pred. Ricus. Coote adtunc & ibm. inftanter. obiit. 
Et'qd. pred. Carolus Dnus. Mobun, Ricus. French, 
Rogerus James & Georgius Dockwre, adtunc & ibm. 
felonice voluntarie & ex maliciis ſuis precogitat. fuer. 
preſen. auxilian. abettan confortan. aſſiſten. & manu- 
tenen. prefat. Edrum. Comit. Warzic. & Holland, ad 
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præfat. Ricum. Coote, modo & forma pred. felonice 


volunlarie & ex malicia ſua præcog. interficiend. & 
murdrand. Ei fic Jur. pred. ſuper ſacrm. ſuum pred. 
dic. qd. pred. Edrus. Comes Warwici & Holland, Ca- 
rolus Dnus. Mohun, Ricus. French, Rogerus James & 
Georgius Dockwra, prefat. Ricum. Coote, modo S 
forma pred. felonice voluntarie & ex malicits ſuis pri- 
cogitat. interfecer. & murdraver. contra pacem act. 
Domini Regis nunc Coron. & Dignitat. ſuas, Ec. 


Ricus. French, 13 Januar. 98. pon. ſe Cul. de Felon. 
& Homicid. tent. Nen cul. de Muraro. catalla 
nulla. Pet. Librum. Legit ut Clericus, Crematio 


reſp:ttuatur quouſq;, Cc. 


Rogers James, 13 Jan. 98. pon. ſe cul. de Felon. 
& Heomicid. tant. Non. cul de. Murdro. catalla 
nulla. Petit Librum. Legit ut Clericus, Crema- 
tio reſpectuatur quouſq; &c. 


Billa vera. Samuel Cowthorne de paroch. ſti. Martini 
in Campis in Com. Midd. Joman, 

Willus. Cripps de paroch pred. in Com. pred. Joman, 

Henricus Pomfret de paroch. pred. in Com. pred. 
Zomuen, 

Willus. Salon de paroch. pred. in Com. pred. Chi- 
T, 

Rebius. Applegate de paroch. pred. in Com. pred. 
Tomean. | 

Jur. in Cur. 


Midd. C. Alemcrand. qd. ad. Deliberation. Gaole 
Dni, Regis de Newgate tent. pro Com. Midd. apud 
Fuſtice-llall in le Old-Bailey in Suburbiis Civitat. 
London. die Mercurii ſcilt. Septimo die Septembris, 
Anno Regai Dri. ri. Gulielmi tertit Det grat. Angl. 
Scot. Franc. & Hibernice Regis, Fidei Defenſ. &c. de- 
cimo corum Franco Child, Mil. Majore Crouat, Lon- 
don. Georgio Treby, Mil. Capital. Fuſtic. dci. Dni. 
Regis de Banco, Littleton Powis, Mil. uno Baron. 
Fecti. diet. Dni. Regis, Themas Stamp, Mil. Edro. 
Clarle, Mil. Alaris. dict. Civitat. London. Salathiel 
Lovell, Mil. Servien. dci. Dni. Regis ad Legem ac 
Recordatore dift. Civitat. London. & aliis Sociis ſuis 
Juſtic. dci. Dni. Regis ad Gaolam ipſius Dni. Regis 
de Newgate prad. de Priſonar. in eadem exiſten. deli- 
berand. aſſign. ven. Robertus White, gen. Coronator dci. 
Dni. Regis infra libertat. Deconi & Capituli Rccliæ. 
Collegiat. Vi. Petri Weſtm. Civitat. Burgi & Ville 
Il Aim. in Com. Midd. pred. Et per monus ſuas pro- 
prias deliberavit hic in Cur. quandam Inquiſition. de 
morle Rici. Coote, Ar. coram eo nuper capt. in Cur. 
hic de Recordo in forma juris terminand. Que quidem 
Inquiſitio buic Schedule annex. eſt, 


pon. ſe 
Civitas, Burgus Nyuiſitio indentat. capt. pro 
& Villa. I eim. . 1 Dio. Kege apud parocb. jti. 
in Com. Mi dd. Martini in Campis infra Liber- 
tat. Decani & Capitli, Eccliſi Collegiat. bti. Petri 
Weſtm. Civitat. Burgi & VilleVWejtm. in Com Midd,. 
triceſumo die Ottobris, Anno Regni Dui. uri. Gulielmi 
tertii Dei gra. Angl. Scoc. Franc. & Iliberniæ Regis 
Fidei defenſoris, Ec. decimo, coram Roverto White, 
gen. Coronatore dei. Dui. Regis Libertat. pred ſuper 
viſum Corporis cujuſdam Nici. Coote, Ar. ibm. jacen. 
mort. per ſacrm. Jobis. Harris, Petri Solomon, Rici. 
Newgent, Willi. Fryer, Samnelis Thomſon, Jacobi 
Timberlick, ſen. Jacobi Timberlick, jun. Nici. Fackſon, 
Jobis. Finch, Samuelis Powell, Samuelis Dimont, Robti. 
Giltrick, Jobis. Paulin, Joſephi Vernon, Thome Smith- 
ſon, Andrei Rogers & David Jones, proborum & le- 
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glium. homin. Libertat. pred. jurat. & onerat. ad in- 
quirend. pro dto. Dno. Rage quando qualiter & quo- 
modo prafat. Ricus. Coole ad mortem ſuam devenit 
dicunt ſuper ſacrm. ſuum pred. qd. Edrus. Comes 
Warwic. & Holland, nuper de paroch. ſti. Martini 
in Campis infra Libertat. prad. in Com. pred Ca- 
rolus Dnus. Mohun, nuper de faroch. pred. infra 
Libertat. pred. in Com. pred. Ricus. French, nuper 
de paroch. præd. infra Libertat. pred. in Com. pred. 
gen. Rogerus James nuper de pa och. pred. infra Li- 
bertat. pred. in Com. præd gen. & Georgius Doc l- 
dora nuper de paroch. pred. infra Libertat. fred. in 
Com. pred. gen. Deum. pre cculis ſuis non bentes, 
ſed Inſtigatrone diabolica moti & fi duct i aco. triceſime 
die Ottebris Anno decimo ſupradicto, vi & armis, 
Sc. apud paroch. pred. infra Libemat. pred in Com. 
pred. in & ſuper prefat. Ricum. Cole, in pace Det 
dci. Dni. Regis, nunc adtunc & ibm. exiſten, fe- 
lonice voluntarie & ex maliciis ſuis precogit. inſult. 
fecer. & qd. pred. Ricus. French, cum quodam Gla- 
dio ( Anglice, a Rapier) de ferro & <-libe confef. 
valoris quing; ſolid. quem ipſe idem Ricus. French, in 
manu ſua dex/ra adtunc & ibm. extract. huit. & te- 
nuit prefat. Ricum. Coote, in & ſupcr firiſlram par- 
tem pectoris iſſius Rid. Coote, prope Os Collar, (An- 
glice, the Collar Bone) uu Nici. Coole, adtunc & 
ibm, felonice voluntarie & ex malicia ſua precegitat. 
pereiiſſit & pupngit dans eidem Rico Coole, adiunc & 
ihm. cum gladio fred. extract. in & ſuper pred ſi i- 
ſtram partem pectoris ipſius Rici. Coote, prope dict. 
Os Collar ipſius Rici. Coole, unum vulnus mortale 
longitudinis dimid. unius pollicis & profunditatis 
quing; pollicium, de quo quidem vulnere mortali pred. 
Ricus. Coole, apud paroch. pred. infra Libertat. pred. 
in Com. præd. inſtanter obiit. Et qd. prædicti Edrus. 
Comes Warwic. & Holland, Carolus Dnus. Mohun, 
Rogerus Fames, & Ceorgius Dockwora, adtunc & 
ibm. felonice voluntarie & ex maliciis ſuis precogitat. 
fuer. preſentes auxiliantes abettantes conferiantes ag 
Iſtentes & m-nutentes prefat. Kicum. French, ad 
predictum Ricum. Coote, in forma pred. felonice vo- 
luntarie & ex malicia ſua pra cogitat. interficiend. 
murdrand. Et fic Jur. pred. dicunt ſuper ſacrm. 
ſuum pred. quod pred. Edrus. Comes Warwici & 
Holland, Carolus Dnus. Mobun, Ricus. French, 
Rogers James & Georgius Dockwra, prefat. Ri- 
cum. Coote, modo & forma predit. felonice volunta- 
rie & ex malicits ſuis precogitat. interfecer. & mur- 
draver. contra pacem dei. Dni. Regis nunc Coron. & 
Dignitot. ſuas, &c. Et ulterius Fur. pred. dicunt 
ſuper ſacrum. ſuum pred. qd. immediate poſt Fels- 
niam & Aliurdrum. pred. per ipſos modo & forma 
pred. fact. & perpetrat. apud paroch. pred. infra 


Libertat. pred. in Com. pred. fugam. fecer. Que + 


bona & catalla terras ſroe tenementa pred. Edrus 
Comes Warwici Holland, Carolus Duus. Mohun, Ri- 
cus. French, Rogerus James & Georgius Dockiere, 
tempore Felonie & Murdri prædict. per ipſos modo 
& forma pred. fact. & perpetrat. five aliquo tempore 
pojtea uſque diem Captionis bujus Inquifittonis hab: e- 
run Jur. pred. penitus ignorant. In cujus Rei Toſti- 
montum tam prefat. Coronator quam Jur. pred. buic 
Inquifitioni Sigilla ſua alternatin appoſuerunt die 
anno & loco, primo ſupra dcis. g 


Ricus. French, 13 Jan 

ench, . 98. pon. ſe cul. de felon. 
& hemicidio tant. Non = * — Os 
tal. nulla. : 


Fudicium ſuper Indittamentum. 


Rogerus James, 13 Jan. 98. pon l 
& bomicid, tent. Nos at — 8 


lalla nulla. Judicium ſuper Indifiamentum. 
Georgius 
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Georvius Dockwra 13 Jan. 98. pon. ſe cul. de felon. 
7 homicid. tantum. Non cul, pro Murdro. Ca- 
talla nulla, Judicium ſuper Indictamentum. 


Midd. . Memorandum gd. ad Seſſionem de Oyer 
& Terminer Domini Regis tent. pro Com. Middleſex. 
apud Hicks-Hall in S. Jobn ſtreet in Com. pred. die 
Mercurii ſcilt. ſeptimo die Decembris Anno Reg ni 
Domini nojtri Gulielmi Tertii Dei gratia nunc Regis 
Anglice, Ec. decimo, coram Carolo Lee, Mil. Samucie 
Buck, Willielmo Withers, FranciſcoTyſſon, Armigerts, 
& aliis Sociis ſuis Juſtic. dict. Dom. Regis per 
Literas Patent. ipfius Dom. Regis eiſdem Juſtic. pre- 
nominat. & el. ac quibuſcunque quatuor vel pluribus 
eorum ſub magno Sigillo dict. Dm. Regis Angliæ con- 
fect. ad Inquirend. per Jacrm. probor. & legalium 
hom. de Com. Mliddleſex. præd. ac alits viis mod. & 
med. quibus melius ſciverint aut poterint, tam infra 
Libertates quam extra, per quos rei veritas melius ci. 
ri poterit & inquiri de quibuſcunque Prodicion. Miſ- 
prifion. Predition. Inſurrettion.Rebellion.C enirefaciur. 
Tonſur. Lotur. & falſis Fabrication. & aliis faiſuat. 
Monet. bujus Regni dict. Dom. Regis Angliæ & ali- 
orum Hag herum five Dominior. quorumcungue ac de 
quibuſcunque Murarts Feloniis Homicidiis Iuterfecli. 
on. Burglar. Rapt. Mulier. Congregat. & Conventicul. 
illicit. Verborum frolation. coadunat . Miſpriſion. Con- 
federat. feiſis li ganc. Tranſgr. Riot, Rout, Reten- 
tion. Eſcapiis Contempt. Negligen. Concelamen. Manu- 
tenen. Oppr fionibus Cambiparcits Deception. iis 
Malefatlis & Offenſis quibuſcunque, necnon Acceſſar. 
eorundem infra Com. pred. tam infra Libertat. quam 
extra, per quoſcunque & qualitercunque habit. fatt. 
Perpetrat. froe commiſſ. Ac. de aliis Articulis & Cir- 
cumſtaniiis premiſſa & eorum guodlibet ſeu eorum a- 
liquod vel aliqua qualitercunque concernen. plenius 
wveriiat, Et ad eaſdem Preditiones & alia Præmiſſa 


audiend. & terminand. ſcdm. Legem & Conſ. bij us 


Kegni dei. Dni. Regis Anglie aſſig n. per ſacrm. MAgi- 
dii Riddle, Rici. Read, Roberti Legg, Foſephi Par- 
therich, Fobis. Marriot, Fonathan Hall, Micbolai 
Barker, Reberti Teague, Thome Briggs, Willi. Brace, 
Thome HW illiams,Georgit Biſhop, Thome Hodges, Jebis. 
Lyun, Samuelis Lee, Rici, Kogers, Jobis. Cheney, 
Jobis. Fetel . & Roberti Nicholſon, proborum & lega- 
lium Ilominum Com. pred. & tunc & ibm. jurat. & 
onerat. ad ingul rend. pro des Duo. Rege & corpore Cam. 


pred. praſentat. exiſtit gd. Edrus. Comes Marwici &. Juris terminand. &c. Super quo pal 


Holland. nuper de parcch. S. Martini in campis in Com. 
pred. Carolus Duus. Mohun, Baro Mobun de Oake- 
hampton, in Com. Devon. nuper de Paroch. pred. in 
Com. Midd. pred. Kicus French,nuper de paroch. prad. 
in Com. Midd. pred. gen. Rogerus James, nuper de pa- 
roch. pred. in Com. Midd. pred gen. & Georgius Dock- 
wra, nuper de paroch. pred. in Com. Midd. prad. gen. 
Deum pre oculis ſuis non hentes, ſed inſtigationediaboli- 
ca mot. & ſedutt. 39 die Ottobri Anno Regni Gulielmi 
tertit Dei Gratia Augl. Scoc. Franc. & Hiberni.e Regis 
Fiaci defenſoris, Cc. decimo, vi & armis, Sc. apud 
faroch. Prad. in Com. Midd. pred. in & ſuperquendem 
Hicum. Coote, Ar. in pace. Dei & dei. Dui. Regis 
nunc adtunc S ibidem. exiſten. felonice voluntarie & ex 
maliciis ſuis precogitat. inſult. fecer. Et gd. pred. 
Comes Werxici & Holland, cum quodam Gladio (an- 
glice, a Sword) de ferro & Chalibe cenfect. valoris 
quing; ſolid. quem ige idem Edrus. Comes Martvici & 
Holland, in manu ſua dextra adtunc & ibd. extract. 
buit & tenuit, prefat. Ricum. Coote, in & ſuper ſini- 
ſtram partem pectoris ipſius Rici. Coote, prope Os Col- 
lar (anglice, the Collar Bone) igfus Nici. Coote, ad- 
tunc & il m. felonice voluntarie & exmalicia ſua præco- 


Zitat. ſercilſit pupugit & inferavit (anglice, did ſtrike, 
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ſtab, and thruſt in.) Dans eidem Rico. Coote, ad- 
tunc & ibm. cum gladio extract. pred. in & ſuper dicl. 
ſiniſtram partem pectoris itſius Rici. Coote, prope Os 
Collar, (anglice, the Collar Bone) ius Rici. Coote, 
unum Vulnus mortale (anglice, one mortal Wound) 
latitudinis dimidii pollicts & profunditatisquing, polli- 
cium, de quo quidem Vulnere mortali pred. Ricus.Coote, 
adtunc & ibm. inſtanter cbiit. Et qd. pred. Carolus 
Dnus. Mohun, Ricus. French, Rogerus James & 
Georgius Dockwwra, adtunc & ibm. felonice voluntarie 
& ex maliciis ſuis precogitat. fuer. preſentes auxili- 
antes abettantes confortantes alſitentes & manutenen- 
tes prefat. Edrum. Comitem Warwici & Holland, ad 
prefai. Ricum. Coote modo & forma pred. felonice 
voluntarie & ex malicia ſua precogitata interficiend. 

& Murdrand. Et fic Fur. pred. ſuper ſacrn. ſum 
pred. dicunt. qd. preditt. Edrus. Comes ii urteici & 
Holland, Carolus Dnus. Mobun, Kicus. French, Ra- 
gerus James, & Georgius Dockwra, prefat. Nicum. 
Coote, modo & forma pred. felonice voluntarie & ex 
maliciis ſuis precogitatis interfecer. & murdreverunt 
contra pacem dci. Dui Regis nunc Caron. & Dig nitat. 
ſuas, Sc. Per quod Præceptum eft vic. Midil. qd. 
non omitteret, Sc. quin caperet predittos Halrum. Co- 
mitem ii arwici & Holland, Carclum Duum. Mecbun, 
Ricum. French, Rogerum James & Ccergium Deck- 
wra, ad reſpondend. Sc. Quad quidem Inilictamen- 
tum prefat. Juſtic. dci. Dni. Kegis (per dcas. Literas 
pal en. ipſius Dni. Regis eiſſlem Fuſtic. prenmminat. S 
aliis ac quibuſcunq; quatuer vel fluribus eorum [45 
magno Sigillo dei. Domini Regis Angliæ ut prafertur 
conſect.) pojeca ſeilt. ad Deliberatianem Geo dci. 
Dmi. Regis de Newgate tent. pro Com. Midd. pred. 
apud Juſtice-Ilall in le Old- Baily in Suburbiis Civi- 
zat. Lond. deo. die Mercurii ſcilt. ſcptimo die ejuſclem 
Menſis Decembris Anno Regni dei. Dai. Regis nunc 
decimo ſupradicto coram Franciſco Child, Mil. Ma- 
jore Givitat. Lond:n. Georgio Trey, Mil. Capital. 
Juſtic. dci. Dni. Regis de Banco, Littleton Paws, 
Mil. uno Baronum Sccii. dei. Dui. Regis, 1 hema 
Stempe, Mil. Edro. Clarke, Mil. Aldris. dci. Ci vi- 
tat. London. Salat biel Lovell, Mil. Servien. dci. Dni. 
Regis ad Legem ac Recordatore dew. Civitatis London. 
& alits Sociis ſuis Fuſtic. dci. Dni. Regis ad Gaolam 
dci. Dui. Regis de Newgate, pred. de Priſonar. in ea- 
dem exiſten. deliberand. afſizn. per manus ſuas pro- 
prias aeliberaverunt hic in Car. de Recordo in forma 
ea ſcilt. ad deli- 
beraiionem Gacle dci. Dni. Regis de Newgate pred. die 
Veneris ſcilt. 13 die Jan. Anno Regni dc. Dui. Revis 
nunc decimo ſupraditto coram Franciſco Child, Mil. 
Majore Civitat, London. Edro. IWard, Mil. Capital. 
Baron. Sccii. dei. Dni. Regis Henrico Ilalſall, Mil. 
uno Baron. Sccii. dei. Dni. Regis Thoma Stam d, Mil. 
Edro. Clarke, Mil. Aldris. dee. Civitat. London. Fa- 
lathiel Lovell, Mil. Servien. dei. Dai. Regis ad Loyem 
ac Recordatore ditt, Civitat. Lond. & alits {ociis 
ſuis Fuſtic. dci. Dui. Regis ad Gaolam inſſus Dui. Re- 
gis de Newgate predict. de Priſmar. in eadem exi/- 
ten. deliberaud. afſizn. vener. predif. Ric us. French, 
Rogecrus fames & Georgius Deckwora, ſus cuſtod. 
Milli. Geare, Militis, & Feſepbi Smart, Mililis, vic. 
Com. pred. (in cuſtod. cujus ex cauſa pred. in Gaolam. 
de Newgate pred. preantea commijſi fuer.) Al Bar- 
ram hic aut. in propriis perſonis ſuis & ſtatim de 
træmiſſis in Indiftamento prad. ſuperius [pecificat. cis 
ſuperins ſeperatim impeſit. jeparatim allacut. qualiter 
ſe veint tude acquietari iidei Ricus. French, Ko. erts 
James & Georgius Deckwra, feparatim dicunt gd. ip- 
fi non ſunt inde culpabiles nec aliquis eorum eft inde cul- 
pabilis & inde de bono & malo ſeparatim. pon. ſe ſu- 
per priam, Sc. Jo. immediate ven. inde Tura. coram 
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fræfat. Juſtic. dei. Dui. Regis ult. noiat. hic, Cc. 
Et qui nec, &c. Ad recogn. Sc. Et Jur. Fure. ill. 
per prefat. Vic. ad hoc impanelial. (ſcilt.) Chrus. Red- 
nap, Thomas Moody, Thomas Dunck, Sime. Smith, 
obes. Smith, Michael Miles, Thomas Rewell, Natha- 
niel Lee, Jeſephus Deveniſh, Henricus Bradbury, 
Willus. Giles & Johes. Burgoyne, exucti vener. qui 
ad veritat. de & ſuper premiſſs pred. dicend. electi 
triati & jurali dicunt ſuper ſacrm. ſuum qd. pred. 
Ricus. French, Rogerus James & Georgius Dockwra, 
ſunt culpabiles, & quilibet eorum eft culpabilis de Ho- 
micidio & Fclonica Interfettione præfat. Rici. Coote, 
in Indiitemento fred. ſuperius nominat. Et qd. iidem 
Ricus. French, Regtrus James & Georgius Dockwra, 
tempore Feloniæ & Hemicidii pred. per ipſos Ricum. 
French, Kogeram James & Georgium Dockwra, in 
forma pred. commiſſ. ſeu unquam poſtea non huer, nec 
aliquis eorum huit. nec hent. nec aliquis eorum het. 
aliqua bona ſeu catalla terras ſive tenementa ad no- 
ticiam Jur. pred. ſed. iidem Fur. ulterius dicunt ſu- 
per ſacrum. ſuum pred. qd. pred. Ricus, French, Ro- 
gerus James & Georgius Dockwra, non ſunt culpa- 
biles nec eorum aliquis eft culpabilis de Murdro pred. 
in Indifamento pred. ſuperius ſpecificat. eis ſuperius 
ſeparatim impoit. prout iidem Ricus. French, Rogerus 
James & Georgins Dockiora pro ſeipſis ſuperius pli- 
tando. aliegaver. nec ſeiſ ſos ea occone. unquam retrax- 
er. nec corum aliquis ſe ea occone. unquam retraxit. 
Super quo viſis & per cur. hic intellettis omnibus & 
fingulis triemiſſis Conf. eſt per cur. hic qd. pred. Ricus. 
French, Rogirus James & Georgius Dockwra, quoad 
Murdrum pred. in Indiilamento pred. ſuperius ſpec. 
eis ſuperius ſepara!im impoit. ſint quiet. Ei eant & 
quilibet corum fit quiet. & eat inde fine die, c. Et 
ſuperinde ftatim ſe parat im per cur. hic queſit. eſt de 
prefat. Rico. French, Rogero James & Georgios Dock- 
wra, fi quid pro ſe habeant vel diſcere ſciant vel a- 
liguis eorum aliquid pro ſe habeat vel diſcere ſciat 
quare cur. hic ad Judicium & Executionem de eis & 
eorum quolibet ſupcr Vereditto pred. quoad Homici- 
dium & Felonicam Inter fectionem præfat. Rici. Coote, 
Procedere non debet, qui ſet aratim dicunt gd. ifft ſunt 
Clerici & quilibet eorum eft Clericus & ſeparatim pe- 
tunt Beneficium Clericale eis & cuilibet eorum in bac 
parte allocari & ſuper hec (tradito eiſdem Rico. French, 
Rogero James & Georgio Deckwra ſeparatim per cur. 
hic Libro) iidem Ricus, French, Rogerus James & 
Georgius Dockwra, ſeperatim legunt ut Cerici & qui- 
libet eorum legit ut Clericus, fed quia cur. dei. Dni. 
Regis hic & prefat. Fujtic. dei. Dni, Regis ult. noiat. 
de Fudicio ſuo de & ſuper Premiſſis pred. quoad Ho- 
micidium pred. & Felonicam Inter fectionem præfat. 
Nici. Conte reddend nondum adviſantur, Ideo dies 
inde dat. eft prafat. Rico. French, Rogero James & 
Georgio Dockwwra, in ſtatu quo nunc, &c. uſq; prox, 
Gaole deliberationem aci. Uni. Regis de Newgate, 
fred. fro Cem. Midd. pred. tenend. de Fudicio ſuo 
de & ſuper pramiſſis ilis aud. Ec. Eo qd. præ- 
fat. Judic. dei. Dui. Regis ult. noiat. & cur. hic in- 
de nondum, Se. 


Lord High Steward. Is it your Lordſhips Plea- 
lure that the Judges may be covered? 
Lords, Ay, ay. | 


Then the Judges put on their Caps. 


Clerk of the Croton. Scrjrant at Arms, make Pro- 
clamation. 


Serjeaut at Arms. O yes, O yes, O yes, chief 


Governor of the Tower of London, bring torth 
the Body of Eatard Earl of Werwick and Holland, 
your Prifoner, forthwith, on Pain and Peril will 
tall thercon. | 


[Then the Earl of Warwick was brought to the 
Bar ly the Deputy-Governor of the Tower e 
London, having the Ax carried before him 
the Gentleman Jaylor, who ſtood with it at the 
Bar, on the Right Hand of the Priſoner, turn- 
ing the Edge from him ; the Priſoner at his Ap- 
proach to the Bar making three Bows, one to 
his Grace the Lord High Steward, the other 
to the Peers on each Hand; and his Grace and 
the Peers returned the Salute. }] 


Lord High Steward. My Lord of Warwick, your 
Lordſhip 1s brought before this great Judicature, 
in order to your Trial. You ſtand indicted by 
the grard Inqueſt for the County of Middleſex, as 
guilty of the Murder of one of the King's Sub- 
jects, for whoſe Blood Juſtice requires a ſtrict In- 
quiſition ſhould be made. 

Your Lor&ſhip is call'd to anſwer this Charge 
before the whole Body of the Houſe of Peers aſ- 
ſembled in Parliament. It is a great Misfortune 
to. be accuſed of ſo heinous an Offence, and it is 
an Addition to that Misfortune, to be brought to 
anſwer as a Criminal before ſuch an Aſſembly, in 
Defence of your Eſtate, your Life, and Honour. 
But it ought to be a Support to your Mind, ſuffi- 
cient to keep you from ſinking under the Weight 
of ſuch an Accuſation, that you are to be try'd be- 
fore ſo noble, diſcerning, and equal Judges, that 
nothing but your own Guilt can hurt you. No 
Evidence will be received, but what is warranted 
by Law; no Weight will be laid upon the Evi- 
dence, but what is agreeable to Juſtice ; no Ad- 
vantage will be taken of your Lordſhip's little Ex- 

rience in Proceedings of this Nature; nor will 
it turn to your Prejudice, that you have not the 
Aſſiſtance of Counſel in your Defence, as to the 
Fact, (which cannot be allowed by Law) and 
their Lordſhips have already aſſigned you Coun- 
ſel, if any Matters of Law ſhould ariie. 

Your Lordſhip, throughout your whole Trial, 
may aſſuredly promiſe your ſclt, to find all the 
Candor and Compaſſion which is conſiſtent with 
impartial Juſtice ; beyond that nothing is to be 
expected: Their Lordſhips can never ſo far for- 
get themſelves, as to depart from what is right, 
and to draw the Guilt of Blood upon their own 
3 but if your Lordſhip is innocent you are 

afe. 

My Lord, It will be requiſite for you to recol- 
lect yourſelf upon this Occaſion, in the beſt man- 
ner you can. You ought to hear with Temper, 
what the King's Counſel have to ſay, without in- 
terrupting them, and to hearken carefully to the 
Witneſſes produced againſt you, that you may 
be ready to croſs-examine them if you find Cauſe, 
and to make your Obſervations upon the Evidence 
when the proper Time comes for your Lordſhip 
to make your Defence ; of which I will not fail 
to give you Notice; and when that Time does 


come, your Lordſhip may be aſſured, your ſelf 


and your Witneſſes will be heard with great Pa- 
tience and Attention ; and when my Lords have 
heard and conſidered the whole Matter, the Judg- 
ment will unqueſtionably be according to the Rules 


of Jultice, and ſuch as will 
of this high Court, ee 


Read the Indictment to my Lord. 


Earl of Warwick. My Lord be 
the Uſe of Pen, Ink, os ray 1 2Þ 


Lord High Steward. Will your Lordſhips pleaſe 
to allow my Lord Warwick Pen, Ink, — Paper? 


g Lords. 
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ds. Ay, ay. | | 
2 Hi 4 want Carry Pen, Ink, and Pa- 

to my Lord. ( bich was done by the Clerk.) 
F High Steward, My Lord, your Lordſhip 
will do well to give Attention while the Indictment 


is read to you. Read it to my Lord in Engliſh. 


of the 7 Our Lordſhip ftands indifted by the 
E Name of Edward Earl of War- 
wick and Holland, late of the Pariſh of St. Martin in 
the Fields in the County of Middleſex ; for that your 
Lordſhip, together with Charles Lord Mohun, Baron 
Mohun of -Oakehampton in the County of Devon, 
late of the Pariſh aforeſaid in the County of Middle- 


| ſex aforeſaid, Richard French, late of the Pariſh 


oreſaid in the Couuty of Middleſex aforeſaid, Gent. 
1 James, of the Pariſh aforeſaid in the County 
of Middleſex aforeſaid, Gent. and George Dockwra, 
late of the Pariſh aforeſaid in the County of Middle- 
ſex aforeſaid, Gent. not having the Fear of God be- 


e your Eyes, hut being moved and ſeduced by the In- 
rake of the Devil, "the 30th Day of October, in 


the tenth Year of the Reign of our Sovereign Lord 
William the Third by the Grace of God King of 
England, Scotland, France, and Ireland, Defender 
of the Faith, &c. with Force and Arms, &c. at the 
Pariſh aforeſaid, in the County of Middleſex afore- 
ſaid, in and upon one Richard Coote, Ei; in the 
Peace of God, and of our ſaid Sovereign Lord the 
King, then and there being, felomoufly, voluntarily, 
and of your Malice afore-thought, did make an Af- 
ſault ; and that your Lordſhip, the ſaid Edward Earl 
of Warwick and Holland, with à certain Sword 
made of Iron and Steel of the Value of Five Shillings, 
which you the ſaid Edward Earl of Warwick and 
Holland, in your Right Hand then and there had 


and beld drawn, the aforeſaid Richard Coote, in and 


upon the left Part of the Breaſt of bim the ſaid 


Richard Coote, near the Collar Bone of him the ſaid 


Richard Coote, then and there feloniouſly, volunta- 
rily, and of your Malice afore-thought, did ftrike, ſtab, 
and thruſt in, giving to the ſaid Richard Coote, then 
and there with the Sword drawn aforeſaid, in and up- 
on the left Part of the Breaſt of bim the ſaid Richard 
Coote, near the Collar Bone of him the ſaid Richard 
Coote, one mortal Wound of the Breadth of half an 
Inch, and of the Depth of five Inches, of which ſaid 
mortal Wound the afereſaid Richard Coote then and 
there inſtantly died : And that the aforeſaid Charles 
Lord Mohun, Richard French, Roger James, and 
George Dockwra, then and there feloniouſly, volun- 
tarily, and of their Malice aforethought, were pre- 
ſent, aiding, abetting, comforting, aſſiſting, and main- 
taining you the ſaid Edward Earl of Warwick and 
Holland, the ſaid Richard Coote, in Manner and 
Form aforeſaid, feloniouſly, wilfully, and of your Ma- 
lice afore-thought, to kill and murder; and ſo you the 
faid Edward Earl of Warwick and Holland, and 
the ſaid Charles Lord Mohun, Richard French, 
Roger James, and George Dockwra, the aforeſaid 
Richard Coote, in Manner and Form aforeſaid, fe- 
loniouſly, voluntarily, and of your Malice afore- 
thought, did kill and murder, againſt the Peace of 
our Sovereign Lord the King, that now is, bis Crown 
and Dignity, &c. 


How ſay you, Edward Earl of Warwick and 
Holland, are you guilty of this Felony and Murder 
whereof you ſtand indicted, or not guilty ? 

Earl of Warwick. Not guilty. 

Clerk of the Crown. Culprit, How will your 
Lordſhip be tried ? | 

Earl of Warwick, By God, and my Peers, 


n 
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Clerk of the Crown. God ſend your Lordſhip 
a good Deliverance. 


Then at the Motion of ſome Lords who ſate towards 
the upper End of the Houſe, and by _ of the 
Diſtance could not diftinitly bear the Clerk, the 
Indiftment was read again, the Clerk ſtanding 
near the upper End of the Houſe. | 


EW Crown. Serjeant at Arms, make an O 
es. | 
Serjeant at Arms. O Yes, O Yes, O Yes, If 
any one will give Evidence on behalf of our Sove- 
reign Lord the King, againſt Edward Earl of War- 
wick and Holland, of the Felony and Murder where- 
of he ſtands indicted, let them come forth, and 
they ſhall be heard; for now he ſtands at the Bar 

upon his Deliverance. | 
L. H. St. Will your Lordſhips give me leave 
to go down to the Wooll- pack, that I may hear 
the better. 
Lords. Ay, ay. 


Then his Grace removed to the Woolpack, and deli- 
vered the White Staff to be held by the Gentle- 
man Uſher of the Black Rod, wwho during the 
whole Trial always received and delivered back 
the White Staff upon his Knees. 


& vs St. Mr. Attorney, are you ready to pro- 
ce 

Mr. At. Gen. Yes, my Lord. 

L. H. St. Then begin, Sir. ®* gi Thomas 

Mr. Serj. Wright, May it pleaſe Trevor. 
your Lordſhips. 

L. H. St. Pray, Mr. Serjeant, raiſe your Voice 
as much as poſſible you can, that my Lords to- 
wards the upper end of the Houſe may hear. 

Mr. Serj. Wright. May it pleaſe your Lordſhips, 
this noble Lord Edward Earl of Warwick and Hol- 
land, the Priſoner at the Bar, ſtands indicted for 
the felonious Killing and Murder of one Richard 
Coote, Eſq; and the Indictment ſets forth, That 
upon the zoth Day of October, in the tenth Year of 
his Majeſty's Reign, at the Pariſh of St. Martin 
in the Fields, in the County of Middleſex, the Pri- 
ſoner at the Bar, the Earl of Warwick, together 
with Charles Lord Mobun Baron of Oakebampton, 
Richard French, Roger Fames, and George Dockwra, 
Gent. feloniouſly, voluntarily, and of their Ma- 
lice afore-thought, did make an Aſſault upon the 
ſaid Richard Coote, in the Indictment named; and 
the Indictment chargeth, that the Earl of War- 
wick, at the ſame Time and Place, with a Sword, 
feloniouſly, voluntarily, and of his Malice afore- 
thought, did give unto the ſaid Richard Coote, in 
or upon the left Part of the Breaſt of him the 
ſaid Richard Coote, near his Collar Bone, one mor- 
tal Wound of the Breadth of half an Inch, and of 
the Depth of five Inches, of which ſaid Wound 
the ſaid Richard Coote then and there inſtantly died; 
and the Indictment further charges, that the ſaid 
Charles Lord Mohbun, Richard French, Roger 
James, and George Dockwra, the Earl of Warwick, 
to commit the Felony and Murder aforeſaid, were 
then and there aiding, aſſiſting, comforting, and 
abetting ; and fo the Jurors charge, that he the 
ſaid Edvard Earl of Warwick and Holland, Charles 


Lord Mobun, Richard French, Roger James, and 

George Dockwra, the ſaid Richard Coote, feloni- 

ouſly, voluntarily, and of their Malice afore- 

thought, at the Pariſh aforeſaid, in * 
ore 


A * 


144 164. The Trial of Edward E. of Warwick, 11 Will. III. 


aforeſaid, did kill and murder, againſt the Peace of 
our ſovereign Lord the King, his Crown and Dig- 
nity. To this Indictment this noble Lord the 
Priſoner at the Bar, Edward Earl of Warwick and 
Holland, has pleaded not guilty, and for his Trial 
hath put himſclf upon my noble Lords his Peers 
here preſent : We ſhall call our Evidence, and if 
we prove this Fact for the King, we do not doubr 
but your Lordſhips will give ſuch Judgment for 
the lame as ſhall be juſt. ; 
Mr. Att. Gen. May it pleaſe your Lordſhips, 
I am of Counſel in this Cauſe for the King againſt 
this noble Lord Edward Earl of Warwick and Hol- 
land, the Priſoner at the Bar, who ſtands indict- 


ed by the grand Jury of the County of Middleſex, 


has been arraigned, and is now to be tried before 
your Lordſhips for the felonious killing and mur- 
dering of Mr. Coote, in the Indictment named; 
the Evidence to make good this Charge againſt 
this noble Lord, it comes to my turn to open to 
your Loruſhips. : 
My Lords, the Caſe, as to the Fact, according 
to my Inſtructions, is this: Upon Saturday the 
29th of Oober laſt, at Night, my Lord of War- 
wick, my Lord Mobun, Mr. French, Mr. Dockwora, 
and Mr. Coote, the unfortunate Gentleman who 
was killed, met together at one Locket*s, who kept 
the Greyhound Tavern in the Strand, and there they 
ſtayed till it was very late; about twelve of the 


Clock at Night, or thereabouts, a Meſſenger was 


ſent by the Company to fetch another Gentleman, 
Mr. James; and Mr. James coming to them, in 
what Condition your Lordſhips will be told by the 
Wuncſſes; about one of the Clock in the Morn- 
ing, on Sunday the zoth of Oober, they all came 
down out of the Room where they had been fo 
late, to tue Bar of the Houſe, and there, as the 
Witneſſes will tell your Lordſhips, Swords were 
drawn, and Chairs were called tor, and two Chairs 
which were neareſt at hand came, and two of the 
Company went into thoſe Chairs; who they 
were, and what paſt at that Time, the Witneſſes 
will tell your La thoſe that got in- 
to thoſe Chairs came out again, and more Chairs 
were called for. But I muſt acquaint your 
Lordſhips, that my Lord Mohun, when the two 
Gentlemen that went into the Chairs ordered the 
Chairmen to take them up, and carry them away, 
ſpoke to them to ſtop and go no further, for there 
ſhould be no quarreling that Night, and that he 
would ſend for the Guards and ſecure them ; and 
after this they came out of the Chairs again; it 
will appear there were Swords drawn amongſt all 
of them, and ſome Wounds given: More Chairs 
being called for, andb rought, this noble Lord 
that 1s here at the Bar, my Lord of Warwick, my 
Lord Mobun, and the other tour Gentlemen, went 
all into the Chairs, and gave the Chairmen Direc- 
tions whither they ſhould carry them, at leaſtwiſe 
the Foremoſt had Directions given them, and the 
reſt were to follow them; it was a very dark Night, 
but at laſt they came all to Leiceſter Square; and 
they were ſet down a little on this Side the Rails 
of the Square, and when the Chairmen had ſet 
them down they went away; but immediately 
ſome of them heard my Lord of Warwick calling 
for a Chair again, who came towards the Rails, 
and there they found two of the Gentlemen that 
had been carried in ſome of the other Chairs, hold- 
ing up Mr. Coote between them, and would have 
had the Chairmen carried him away to a Surgeon's, 
but they found he was dying, and ſo would not 


and my Lord of Warwick had given Orders for the 


7 ; ",, 
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meddle with him; afterwards my Lord of War. 
wick and Mr. French were carried by two of the 
Chairs to Mr. Amy's, the Surgeon at the Bagnio in 
Long-acre, where Mr, French being wounded, was 
taken care of particularly by the Recommenda. 
tion of my Lord of Warwick, and the Maſter of 
the Houſe was called up, it being very late, Mr, 
Coote's Sword was brought to that Place, but by 
whom it was brought we cannot exactly ſay. While 
my Lord of Warwick and Capt. French were there, 


denying of himſelf, and forbid che opening ot the 
Door ; there came the other two Gentlemen, 
Mr. "cram and Mr. Dactwra, and upon their 
knocking at the Door they were let in by my 
Lord's Order, after he had diſcovered who they 
were, looking through the Wicket. Mr. James 
had his Sword drawn, but it was broken. My 
Lord of Varwicł's Hand was lightly wounded, 
and his Sword bloody up to the Hilt when he came 
in, as will be proved by the Teſtimony of the Ser- 
vants in the Houſe. There was a Diſcourſe be- 
tween my Lord, Mr. James, and Mr. Dockwra, 


about going into the Country; but before they 


went, the Swords were all called tor to be brought # 
to them, and upon Enquiry, there was no Blood : 
found upon Mr. French's Sword, but a great deal 
upon my Lord of Warwick's, of which great no- q 
tice was taken at that Time. Mr. Coote, who was 5 
killed, had received one Wound in the left Side 1 
of his Breaſt, half an Inch wide, and five deep, LY 
near the Collar Bone; he had likewiſe another 0 
Wound upon the left Side of his Body; both which 
your Lordſhips will hear, in the Judgment of the 
Surgeon, were mortal Wounds, and the Evidence 
will declare the Nature of them. 

My Lords, the Evidence does chiefly conſiſt of, 
and depend on Circumſtances, the Fact being done 
in the Night, and none but the Parties concerned 
being preſent at it; we ſhall lay the Evidence be- 
fore your Lordſhips, as it is, for your Judgment, ry 
and call what Witneſſes we have on behalf of the 3 
King, againſt this noble Peer the Priſoner at the 
Bar, and take up your Lordſhips Time no further 
in opening; and we ſhall begin with Samuel Cau- 
thorne ; he is a Drawer at the Tavern where thoſe 
Lords and Gentlemen were together, and he'll 
give you an Account of the Time they came there, 
how long they ſtaid, what happen'd in the Houſe 
during their being there, and what Time they 
went away. 

L. H. Si. Give him his Oath. (J/bichthe Clerk did.) 

Mr. Att. Gen. My Lords, I doubt the Witneſs 
is fo far off, that it will be difficult for him to hear 
the Queſtions that we are to aſk him, unleſs we 
could have him nearer to us. 

L. H. St. Mr. Attorney, My Lords ſeem to be 
of Opinion, that it will be more for your Advan- 
tage and theirs, that the Witneſſes ſtand at the | 
Diltance they do; which will oblige you to raiſe W 
your Voice ſo loud, that they may hear the Wit- = + 
neſſes and you too. * 

Mr. Att. Gen. Is your Name Samuel Catotborn?? 

Cawthorne. Yes, my Lord. £ 2 | 

Mr. Att. Gen. Where do you live ? — 

Cawthorne. With Mr. Locket at C varing-Croſs. | 

Mr. Att, Gen. Did you live with him at the 
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Greyhound Tavern in the $ 4 
1 brand the latter End of 3 | 
Cawthorne. Yes, I did. 4 
Mr. Att. Gen. Well, pray will you acquaint my = 


Lords with the Time when my Lord of arwick, 
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rd Mobun and Mr. Coote were at that Houſe, 
_— they ſtayed, what happen'd while they 
were they, and when they went away ? 

Cawthorne. It was Saturday Night the 29th of 

laſt, | 

% 1 Att. Gen. Pray 1 Lords the Whole of 
Knowledge in the Matter. 5 
—— There came my Lord of Warwick, 
my Lord Mehun, Capt. Coote, Capt. French, and 
Capt. Dockeora, the 29th of Oober laſt, in the 
Evening, to my Maſter's Houſe at the Grey-hound 
Tavern in the S rand. 

Mr. Att. Gen, How long were on there, and 

at time of Night came they in N 
3 Alon Eight a Clock at Night, my 
Lord Werwick, my Lord Mobun, Capt. French, 
and Capt. Cote, came in. ; 

Mr. Att. Gen. What Day do you ſay it was? 

Cawthorne. Saturday, the nine and twentieth 
Day of O#ober laſt. ; : 

Mr. Att. Gen. How long did they continue 
there ? 

Cawthorne. It was between One and Two the 
next Morning before they went away, 

Mr. Att. Gen. Was any Body ſent for to come 
to them there ? 

Cawtherne. Yes, Mr. James. 

Mr. Att. Gen. What Time was that? 

Catotborne. About Twelve of the Clock. 

Mr. Att. Gen. Did he ſtay with them till they 
went away ? | 

Cawthorne. Yes. 

Mr. Ats. Gen. What did you obſerve paſt in the 
Company while they were there ? 

Cawihorne. I did not obſerve any Thing of 
Quarrel, not ſo much as an angry Word amongſt 
them, till they came down to the Bar and were 
going away; when they came down to the Bar 
they order'd me to call them Chairs, or Coaches, 
and there were no Coaches to be had, and ſo I 
went for Chairs, and two Chairs came; for the 
Porter that went to call the Coaches was a great 
while before he came back; and as I ſaid, I go- 
ing for Chairs, there came two, but that they ſaid 
was not enough; ſo more Chairs were called for, 
and at length there were more Chairs gotten ; in 
the firſt three Chairs, my Lord of Warwick, my 


Lord Mohan, and Capt. Coote went away in; and 


my Lord Warwick and my Lord Mohun bid the 
Chairmen carry them home. | 

Mr. Att, Gen, Were there then any other Chairs 
at the Door ? 

Cawthorne. There were two more Chairs at the 
Door, and another was called for. 

Mr. Att. Gen. Did you hear any Directions gi- 
ven where they ſhould carry them ? 

Caw!thorne. My Lord Warwick and my Lord 
Mobun bid them carry them home. 

Mr. Att. Gen. Did you hear my Lord Marticł 
or my Lord Mobun particularly, and which, ſay 
whither they would be carried ? 

Catvi horne. I did hear my Lord Mobun ſay 
Capt. Coote ſhould go and lie with him, or he 
would go and lie with Capt. Coote that Night, for 
there ſhould be no quarrelling. 

Mr. At. Gen. Did they upon that go away? 

Catothorne. Mr. French and Mr. Coote were in 
Chairs before my Lord Mabun or my Lord Mar- 
wick, or any of the reſt. 

Mr. Att. Gen, What then happen'd upon their 
going into the Chairs ? 


Cawthorne. My Lord Mobun came out to them 
Yor. V. 


and ſwore there ſhould be no Quarrel that Night, 
but he would ſend for the Guards and ſecure 
them. 

Mr. Att. Gen. What happen'd then? _ ; 

Cawtherne. Upon that, both of them came out 
of their Chairs and came into the Houſe, and 
there they came to the Bar, three of them in the 
Paſſage by the Bar, and three of them behind that 
Paſſage. 

Mr. Att. Gen. Pray will you tell what did really 
pals throughout the whole Tranſaction ? What was 
done after they came in again into the Houſe ? 

Cawthorne. After that, I was bid to call for fix 
Chairs, if I could get no Coaches, and fo I did, 
and when I had brought what Chairs I could get, 
and returned to the Bar, I heard the Swords clath ; 
when the Swords were drawn, I cannot ſay, nor - 
by whom, it might be by all the fix, for ought I 
know, becauſe I was in the Street to call the Chairs, 
and when I came back to the Houſe, I was in 
hopes all had been quieted, for their Swords were 
putting up: And when they went away ia the 
Chairs, I did hope they went away friendly, 

Mr. Att. Gen. Pray how did they go away, 
who went together ? 

Cawthorne, My Lord of Warwick, my Lord Mo- 
hun, and Capt. Coote went in the firſt three Chairs, 
them three together, and bid the Chair-men go 
home; the ſixth Chair was not then come. 

Mr. Att. Gen. When that Chair came, pray what 
Directions were given to it ? | 

Cawthorne. I did not hear them give the Chair- 
men any Directions at all. 

Mr. Att. Gen. Do you know any thing more 
that was done after this Time ? 

Cawthorne. No, my Lord, not after they went 
away; after I return'd with the Chairs, it was in 
two Minutes time that they went away. 


Mr. Att. Gen. My Lords, I ſuppoſe he knows 


no more of. the matter. 

L. H. St. Will you then aſk him no more Queſ- 
tions, Mr. Attorney ? 

Mr. Att. Gen. No, my Lords, unleſs this noble 
Lord ſhall aſk him any Queſtions, upon which we 
ſhall have occaſion to examine him. 

L. H. St. My Lord, has your Lordſhip any 
Queſtions to aſk this Witneſs? For now is your 
Time, the King's Counſel having done examin- 
ing him. 

E. of War. I deſire to aſk him whether I did 
not bid the Chair-men go home? 

L. H. St. If your Lordſhip pleaſe to propoſe 
your Queſtion to me, I will require an Anſwer to 
it from the Witneſs, and it will be the better 
heard by my Lords. 

Earl of Warwick, My Lord, I defire to know 
of this Man, whether, when I went away in the 
Chair from his Maſter's Houſe, I did not bid the 
Chair-men go home. 

L. H. St. Witneſs, you hear my Lord's Queſ- 
tion, What ſay you to it? 

Catotborne. Les: My Lord of Warwick did 
bid the Chair-men go home, 

E. of Warwick. My Lord, I have another 
Queſtion to aſk him, Whether he knows of any 
Quarrel there was between me and Mr. Coote at 
that Time, or any other Time, becauſe we both 
uſed to frequent that Houſe ? 

Cawiborne. No, my Lords, I never heard any 


angry Words between my Lord J/arwick and Mr. 
Coote in my Lite. 


U [Then 
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[Then the Lords towards the upper End of the 
Houſe complaining that they did not hear bis 
Grace, the Lord High Steward was pleaſed to 
repeat the Queſtion thus ;] 


L. H. St. When my Lord of Warwick bid the 
Chairmen go home, or at any other time, did 
you obſerve that there had been any Quarrel be- 
tween his Lordſhip and Mr. Coole? 

E. of Warwick. My Lord, I deſire he may be 
aſked, ſince we both uſed that Houſe, Whether 
that Night when I went away, or before or after, 
I had any Quarrel with Mr. Coote ? 

L. II. St. The Queſtion my Lord deſires you 
that are the Witneſs to anſwer, is, Whether you 
did hear any quarrelling or angry Words to paſs 
between my Lord Warwick and Mr. Coote that 
Night before or after they came down, or when 
they went away, or at any other time? 

Cawtihorne. No, my Lord, I never heard any 
angry Words paſs between them then, nor ever 
at any time before in all my Life, but I always 
looked upon them to be very good Friends. 

E. of Warwick. I defire he may be aſked, 
Whether Mr. Coote did not come to that Houſe in 
my Company, and whether he did not frequently 
come to that Houſe? 

Cawthorne. Yes, they uſed to be there every 
Day almoſt, aad they came that Night together 
in Compan- i | 

E. of Warwick, I deſire he may be aſked, Whe- 
ther I have not been frequently in his Company 
there ? 

Cawthorne. Yes, I ſay very frequently, every 
Day almoſt, ſometimes twice a Day. 

L. H. St. Would your Lordſhip aſk him any 
other Queſtion ? 

E. of Warwick. My Lord, I deſire he may be 
aſked this Queſtion, Whether he knows of any 
particular Kindneſs between Mr. Coote and me ? 

L. H. St. Do you know of any particular Kind- 
neſs between my Lord Warwick and Mr. Coote, 
the Gentleman that was killed ? 

Cawthorne. Yes, my Lord, there was always a 
great Kindneſs between them as I obſerved, it ever 
was ſo, and I never heard angry Words paſs be- 
tween them, but they were very good Friends 
conſtantly ; I waited upon them generally when 
they were at my Maſter's Houſe, which was eve- 
ry Day almoſt. 

E. of Harwick. I deſire to know of this Wit- 
neſs, Whether he does not remember, or can 
name ſome particular K indneſſes that paſſed be- 
tween Mr. Coote and me? 

L. H. St. Can you ſpecify any particular In- 
ſtances of Kindneſs that paſſed between my Lord 
Warwick and Mr. Coote ? 

Cawthorne. Yes, my Lord of Warwick uſed ge- 
nerally to pay the Reckoning for Mr. Coote, and 
he did ſo at this Time. 

E. of Warwick. My Lord, I defire he may be 
aſked, between whom he apprehended the Quar- 
rel to be at this Time. 

L. H. St. You ſay, Friend, there were Swords 
drawn, and a Quarrelling at the Bar; Can you 
tell between whom the Quarrel was ? 

Cawthorne. My Lord Warwick, my Lord Mo- 
hun, and Capt. Coote, were all on one Side, and 
the other three were on the other Side. 

E. of Warwick, Who were the two Perſons that 
it was appreFfended the Quarrel-was berwcen? J 
deſire he may be aſked. 


L. H. St. You ſay, there were Three on the 
one Side, and Three on the other ; pray, between 
whom did you apprehend the Quarrel to be ? 

Cawthorne. I — the Quarrel was between 
Mr. Coote and Mr. French. 

E. of Warwick. My Lord, I deſire to know of 
this Witneſs, what Words he heard Mr. Coole 
ſay, after he and Mr. French returned into the 
Houſe and came out of the Chairs. | 

L. H. St. What do you ſay to the Queſtion 
my Lord propoſes ? 

Cawthorne. I heard Mr. Coote ſay, He would 
laugh when he pleaſed, and he would frown when 
he pleaſed, damn him. 

F. of Warwick. My Lord, I deſire to know why 
he thinks thoſe Words were addreſſed to. 

L. H. St. To whom did Mr. Coote ſpeak theſe 
Words ? 

Cawthorne. Whether he ſpoke them particular. 
ly to Mr. French, or to the other two Gentlemen 
who were on the other Side of the Bar, I cannot 
directly tell. 

E. of Warwick, I deſire to know of him, Whe- 
ther Mr. Coote was not One of the Three that was 
on the outſide of the Bar? 

Cawthorne. Yes, my Lord of Warwick, my Lor 
Mobun, and Capt. Cote, were of the outſide of 
the Bar. 

E. of Warwick, Was Capt. Ceote with me in the 
beginning of the Night at that Houle ? 

Cauiborne. Yes, he came at the beginning of 
the Night with my Lord of Warwick. 

E. of Peterb, My Lords, I deſire to aſk this Wit- 
neſs one Queſtion. 

L. H. St. I think it is proper, my Lords, in 
Point of Method, to let both Sides have done be- 
fore any Queltions be aſked by any of my nobls 
Lords. 

E. of Peterb. I did apprehend my Lord of I ar 
wick had done. 

L. II. St. No, my Lord, not as yet? pray, my 
Lord Warwick, what other Queſtions has your 
Lordſhip to aſk of this Witneſs ? 

E. of Warwick, My Lord, I deſire he may be 
aſked particularly this Queſtion, Whether he per- 
ceived any o__ particularly between me and 
Capt. Coote when we went out of the Houſe ? 

J. H. St. You hear the Queſtion, Did you per- 
ceive any Quarrel between my Lord Warwick and 
Mr. Coote before they went out of the Houſe ? 

Cawthorne, No, I did not, nor ever ſaw any 
Quarrel between them in my Life. 

E. of Warwick. I deſire to know who paid the 
Reckoning that Night ? 

Cawthorne, The Reckoning was called for be- 
fore I came in to take it; and tho' I think my 
Lord of Warwick paid for Mr. Coote, yet I cannct 
ſo directly tell, becauſe it was collected before 1 
om _ on e to receive it. 

H. &. rd, have f 
to aſk this Witneſs? my Cog 


E. of Warwick. No, 
I think of. o, my Lord, at preſent, that 


L. H. St. My Lord Peterborough, your Lord- 


ſhip deſired to aſk a Queſtion, will you pleaſe to 


propoſe it now ? 


E. of Peterb. My Lord, this Witneſs ſeems to 
take notice of two Sides, who were on the onc 


. Side, and who were on the other, and that Mr. 


Cote and my Lord of /arwick were on one Side ; 

I defire to know one Thing of him, what reaſon 

he had to apprehend that they two were of a Side 
L. 
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8. Friend, you hear that noble Lord's 
* . you ſeem 4 ſay, there were three and 
three of a Side. What reaſon had you to appre- 
hend, that my Lord Maric and Mr. Coote were 
of one Side? You mult explain to my Lords how 
ou come to ＋ that Judgment, what Reaſon 
to think ſo. 
9 They three my Lord Mobun, my 
Lord Warwick, and Mr. Coote, were on the one 
Side of the Bar; and Capt. James, Capt. French, 
and Capt. Dockwrd, were on the other Side of the 
"— ZI. St. So you ſaid before; but the ueſtion 
which my noble Lord defires to be ſatisfied in, is 
this, How you come to ſpeak as if there was a 
uarrel between three and three? What Reaſon 
had you to think, that three were on one Side, 
anc. chree on the other? 


they ſtood three on one Side of the Bar, and three 
on the other. : 

. of Rocheſter. My Lords, I deſire to aſk this 
Witneſs one Queſlion ; I think he told your Lord- 
ſhips at firſt, that he did not perceive any angry 
Words among them; afterwards he comes to talk 
of Swords drawn amongſt them all, three on the 
outſide, and three on the inſide of the Bar; I de- 
fire to know what was the Occaſion of thoſe 
Swords being drawn on the one Side or the 
other ? | 

Cawthorne. Whatſoever Quarrel there was, was 
amongſt themſelves above Stairs, and I know no 
angry Words that paſſed between them when they 
came down to the Bar. 

L. H. St. See what you ſay? How conſiſtent 
one Part of it is with another! You faid at firſt, 
you did not hear of any angry Words that paſſed 
between them, and yer you ſay, all their Swords 
were drawn, and three were on the one Side and 


three on the other: And when you were examined 


upon the Motion of that noble Lord, what you 
meant by three on the one Side, and three on the 
other, you ſaid, my Lord Mchun, my Lord War- 
wick, and Mr. Coote, were on the one Side; Mr. 
James, Mr. French, and Mr. Dockwra, were on 
the other Side: How could there be two Sides, 
unleſs there was a Quarrel ? 

Cawthorne. I ſaid, I did not hear any angry 
Words paſs between them before they came to 
the Bar, or while they were above Stairs; but 
there were three on the one Side of the Bar, and 
three on the other. | 

L. H. St. But you have not given a ſatisfactory 
Anſwer to that Queſtion which the noble Lord, 
my Lord Peterborough, aſked you, What Reaſon 
you had to apprehend, that the noble Lord, the 
2 at the Bar, and Capt. Coote were of a 

ide! 

Cawthorne. My Lord Mabun came to the Chair 
ſide, when Capt. Ceote and Capt. French were got 
into the two firſt Chairs, and told Capt. Coote, 
that there ſhould be no Quarrel that Night, but 
that they three, my Lord /orwick, my Lord Mo- 
bun, and he, ſhould go home together; and I took 
them three to be of a Side, becauſe they were on 
the outſide of che Bar together, and when they 
all went away, their three Chairs went away firſt, 
all three together. 

L. H. St. Is that all the Reaſon you can give 
by you lay, they were three and three of a 

Ic £ 


Corythorne, Yes, my Lord, Ididapprehend it ſo. 
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Mr. Att. Gen. If my noble Lords have done 
with their N I defire to afk this Witnefs 
another Queſtion; my Lords, I think this Perſon 
ſays, That there was a Quarrel at the Bar of the 
Houſe, and Swords drawn, and as he apprehended, 
three were on the one Side, and three on the 
other; but if I take him right, I do not ſee that 
he has given your Lordſhips any Manner of Satis- 
faction, what Reaſon he had to apprehend there 
were three and three of a Side, or, which will be 
very material in this Caſe, if your Lordſhips can 
get to the Knowledge: of it, which three were on 
the one Side, and which three were on the other ; 
or indeed, whether there were three and three of a 
Side, as your Lordſhips will have reaſon by and by 
to enquire a little further into that Matter. My 
Lords I defire he may be aſked this plain Queſti- 
on, What Words or other Paſſages he did per- 


Cawthorne. Their Swords were all drawn, and ceive, that made him apprehend there was a 


Quarrel between them, and they were three and 
three of a Side ? 

Cawthorne. I apprehended it from the Words 
that Mr. Coe faid, That he would laugh when 
he pleaſed, and frown when he pleaſed. 

Mr. Att. Gen. Pray, my Lord, I deſire he may 
be aſked, Who thoſe Words were ſpoke to, and 
who they were applied to? 

Cawthorne. They were ſpoke to Mr. James, 
Mr. French, and Mr. Dockwra, who were within 
ſide of the Bar. 

Mr. Att. Gen. Did he apply thoſe Words to all 
thoſe particular Perſons ? | 

Cawthorne. Yes, as I thought, for they three 
were within the Bar; my Lord Warwick, my Lord 
Mobun, and Mr. Coote, were without the Bar. 

Mr. Att, Gen. Pray, my Lord, I deſire he may 
be aſked this Queſtion, Was that before the Swords 
were drawn, or afterwards ? X 

Cawthorne. It was beiore. 

Mr. Att. Gen. Then I deſire he may be aſked, 
Whether the Swords were drawn upon thoſe 
Words ? | 

Cawthorne, No, my Lord, the Time of draw- 
ing the Swords was when I went out to call Chairs 
and Coaches and I know not who drew the Swords 
firſt, or when they were drawn ; but when I came 
back I tound them all drawn, and I heard them 
claſhing. 

Mr. Att. Gen. Upon the Oath you have taken, 
Was thoſe Words that you ſpeak of Mr. Czote's, 
That he would laugh when he pleaſed, and frown 
when he pleaſed, before the Swords were drawn, 
or after the Swords were drawn ? 

Cawthorne. Before the Swords were drawn; for 
I did not ſee the Swords drawn till I came back. 

L. H. St. Does either Side deſire to aſk this 
Witneſs any Queſtions; if not, then you may 
withdraw, and you may proceed, Mr. Attorney, 
to examine ſome other Witneſs. 

Lord Wharton. My Lord, there was a Queſtion 
aſked at the Bar about the Hindring of the Quar- 
rel, and my Lord Mohus's Deſire to part them, 
and make them Friends; I defire the Witneſs, 
before he goes away, may be aſked what he knows 
of that Matter, 

L. H. St. It has been obſerved by my Lord, that 
you ſaid, when they came down to the Bar, and 
the Quarrel happened, ſome Body would have 
prevented it; pray repeat that Matter again, 
Did you obſerve any of the Company were dil- 
poſed to take up the Quarrel, and make them 
Friends, and who tacy were ? 
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Catothorne. My Lord Mobun and my Lord War- the Quarrel was between, nor when the Endea- 
wick ſaid they would ſend for a File of Muſque- your was made by my Lord Warwick to pacify 
teers, and my Lord Mobun did all he could to it. 5 
quiet and pacify them till the Quarrel was over; Cawthorne. My Lord of Warwick did ſay he 


5 and my Lord Mobun particularly had his Finger would have the Guards ſent for. 


prick'd with endeavouring to croſs their Swords, L. H. St. What Time was that, before or aſter 
and keeping them from fighting; which was all my Lord Meohun ſaid to ? 


he got by it. Catotborne. Truly, my Lord, I do not know 


L. H. $t. Do you know that of your own Know- but that it was at the lame Time. 
ledge ? L. H. St. Was it when the Swords were drawn, 
 Cawthorne. His Hand was bloody and he ſaid or before? Do. 
ſo at the Bar; but I was juſt coming in again Cawthorne. They ſpoke it both before and after 
when I heard him ſay ſo; but I cannot ſay that the Swords were drawn, as I remember; tor the 
Iſaw him hurt, for I was without the Houſe at the Swords were not drawn while I was in the Houle, 
Time when that was done. till | came back. ; 

Lord Gedolphin. My Lords, I deſire to aſk this L. H. St. Were the Swords drawn when my 
Witneſs on Queſtion; I obſcrve he has told my Lord //arwick ſpoke of ſending for the Guards? 
Lords, there was not an angry Word paſs'd be- Catotlorne. Surely, my Lord, it was before 
tween them before they came down to the Bar; the Swords were drawn, when I was ſent for the 
1 would fain aſk him this Queſtion, Whether he Chairs. 
was in the Room all the Time till they did come I. H. St. You ſaid there was no angry Words 


down to ihe Bur? or Quarrel between them, 
Cato horne. I reccived the Reckoning juſt be- Catot horne. Not above Stairs, my Lord: But I 
fore they came down to the Bar. apprehended when they came down tothe Bar, there 


Lord Go dolphin. And I defire he may be aſk- were three on one Side, and three on the other. 
ed, How long ac ſtaid in the Room when he re- Mr. Att. Gen. Pray, my Lord, let him be aſked 


ceived the Reckoning ? , this Queſt ion, Was it after they were three on the 
Cawthorne, It was about two or three Minutes one Side, and three on the other, that my Lord 
that I ſtaid in the Room, and not longer. Mechun and my Lord Warwick ſpoke thoſe 


Earl of Warmick. My Lord, this Witneſs that Words? | wo 
has been examined, told you, That when we firſt Catothorne. I apprehend the Words were ſpoke 
came down to the Bar there were two Chairs by Mr. Corte, That he would laugh when he 
call'd for; and when they came, Mr. Coote and pleaſed, and trown when he pleaſed, before the 
the other Gentleman, Mr. French, went into the Swords were drawn, 
Chairs, and afterwards they came out again, and I. H. St. But that which my Lords deſire to 
Mr. Coote ſaid ſome Words; I deſire the Witneſs know is, What the Time was when my Lord 
may be aſked again, when it was Mr. Coote ſpoke Jarwick and my Lord Mobun declared their De- 
thoſe Words; whether it was before or after the ſire to part them and make them Friends; whe— 
Time that he came out of the Chair; for I take ther before or after the Swords drawn? 
it to be very material. Cawthorne, Before and after; for I was abſent 
Cawthorne. It was after Mr. Coote came out of when the Swords were drawn, 
the Chair, for the Chairmen heard the Words as Earl Rivers. He fays, That after my Lord Mo- 
[ verily believe. hun and my Lord Warwick threaten'd ro ſend for 
Mr. A:t. Gen, My Lord, I deſire he may be the Muſquctcers, they promiſed to be quiet: I 
aſk*d, Was there any Reply made to thoſe Words deſire to know who he means by they. 
by any of thoſe Perſons he ſays he apprehends Carzthorne. Mr, James call'd to me and ſaid, I 


were on the other Side ? | need not go and call for the Guards, for the Quar- 
Cawthorne, No, not one Word that I know rel was over. There is one Thing more that I 
of, forgot, my Lord: After my Lord Mobun and my 
Ear! of Werwick., My Lord, Fmuſt beg the Lord Warwick were gone away in their Chairs, 


Favour to have the Queſtion aſked again of him, and Mr. Coote, I heard Mr. Dockwra ſay to Cap- 
Whether I did not at that Time endeavour to pre- tain James and Captain French, they did not care 
vent any Quarrelling, and did not ſay I would call a Farthing for them, they would fight them at 
tor the Guard if they did? any Time. 
Cacelborne. Yes; my Lord of Warwick did fay L. H. St. Who were together then? 
ſo, and ſo did my Lord Mebun, and ſo I think Cawthorne, Captain James, Mr. French, and 
did Mr. James. Mr. Doctora, after my Lond Mohun and my Lord 
L. I. St. How came you not to ſay ſo when Warwick were gone with Captain Coote. 
you were aſked that Queſtion particularly before? CL. H. St. Then Mr, French was with them 
Then you laid my Lord Alobun endeavoured to Mr. Dockwra ſaid fo? 
prevent the Quarrelling, and make them Friends, Cowthorne, Yes, my Lord. 
Cawthorne. Yes, my Lord Warwick did ſo, Lord Jharton. If I apprehend him aright, as 


and fo did Mr. James. to what he ſays now, my Lord of I/arwick 
L. H. St. I cannot tel] whether any Body elle Lord Meobyn, and Cows Coote, why — * 
deſires to aſ him any Queſtions. at that Lime. | 


Mr. Att. Gen. My Lord, he ſpeaks of what this Cawthorne. Yes, they we 
noble Lord, my Lord of Warwick faid ; but he three firſt Chairs, which — Lond Mobun bi g 
does not tell you the particular Expreſſions, nor home. 
the Time when my Lord ſaid them. Lord Wharton. Who d 

L. H. Sg. You ſay, my Lord the Priſoner at Words? deen ee eee 
the Bur endeavoured to pacify the Quarrel be- I. II. St. You h 


ea , 
tween/them 3 but you do not tell my Lords who Who ſpoke thoſe r my noble Lord's Queſtion, 


Words ? Repeat them again. 
Ca- 
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Cawthorne. When my Lork Warwick, my Lord 
Mobun, and Captain Coote were gone, I heard 
Mr. Dockwra ſay to Mr. French and Mr. James, 
we don't care a Farthing for them, we will tight 

time. 
1 Gen. I deſire to know whether this 
Witneſs teſtified any Thing of this Matter, when 
he was examiaed before the Coroner ? 

Camwthorne, No, I forgot thoſe Words when I 
was examined before the Coroner. : 

Mr. tt. Gen. How ſoon after your Examina- 
tion did you recolle& yourſelf as to what you now 
ſpeak ? | 

Cawihorne. The next Day after. 

Mr. At. Gen. I pray my Lords, that he may be 
aſked, Whether he did in gzaczal give the lame 
Evidence before the Coroner that he now does? 

Cawthorne. Yes, as to all but only thoſe Words 
of Mr. Deckwra's declaring: te did not care a Far- 
thing for them, they would figut chem at any 
time. 

Mr. Att. Gen. My Lord, I beg he may be aſk*d 
how long it was after the Fact was done, that he 
was examined betore the Coroner. 

Cnrwthorne. It was the next Day in the After- 

noon. | | 
- Mr. Att. Gen. Then I have this Queſtion fur- 
ther to aſk, it your Loruſhips pleaſe, Was he at 
the Trial of Mr. Dockwrs, Mr. fames, and Mr. 
Fr.ach ? 

Cawthorne. Yes, I was. 

Mr. Att. Gen. Did he then give any Evidence 
of tuole Words of Mr. Dockwr's, atter when my 
Lord Warwick, my Lord Mobiyn, and Captain 
Coote were gone ? 

Catot horne. No, I did not. | 

Mr. Att. Gen. My Lord, I have one Queſtion 
to aſk him then more, How he came not to ſwear 
this Matter at that Trial? 

Cawthorne. It was out of my Mind at that Time, 
and I had like to have forgot it now. 

Mr. Att. Cen. My Lord we have 
this Wicneſs: Is it your Lordſhips Pleaſure that 
we go on to call our other Witneſſes ? 

Lerds. Ay, Ay. 

Mr. Att. Cen. Then our next Witneſſes, my 
Lords, will be che Chairmen that carried my Lord 
AMohun, my Lord of Warwick, and Captain Cote : 
We {hall begin with Themas Browne and John Gib- 


fon, one of chem carried Mr. Coote, the other my 


Lord of Warwick. 
Thomas Browne was ſeworn.] 


L. H. St. What Queſtion do you aſk this Wit- 
nels, Mr. Attorney ? 

Mr. Att. Gen. That he would acquaint your 
Lordſhips, whether he carried Mr. Richard Coote, 
the Perſon thac was ſlain, upon the 29th or zoth 
of October, from the Greyhound Tavern in the 
Strand, and to what Place he carried him? 

J. H. St. You hear the Queſtion; pray ſpeak 
lo loud that my Lords may all hear what you tay. 

Browne, My Lords, I was between the Hours of 
One and Two in the Morning, on Sunday the 3oth 
ot O#9ber laſt, with my Fellow and our Chair, at 
the Buffler*s-Head Tavern at Charing-Crofs, and I 
heard tome People at Locket*s, at the Greyhound in 
the Strand, calling Coach, Coach, a pretty while; 
but there were no Coaches in the Street, nor that 
came to them; when they could not get Coaches, 
then they called out for Chairs; and we coming to 
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the Door with our Chair, there were four other 
Chairs there, and fix Gentlemen ſtood in the Paſ- 
ſage z and then it was faid, There was not Chairs 
enough, and there wanted one more, and they 
ſtood diſcourſing; and the firſt Man came into my 
Chair, who was Captain Coote; and my Lord of 
Warwick he got into another : When the Door of 
the Chair was ſhut up, we aſked them whither we 
ſhould go; but my Lord Mohun came and bid open 
the Chair again, and we did fo, and he returned 
into the Houſe, and there was ſome Diſcourſe be- 
tween them ſtanding atthe Bar in the Entry. Mr. 
Coote came out again and came into my Chair, and 
my Lord Mobun and my Lord of Warwick went 
into two others; Mr Coote bid me carry him into 
Leiceſter fields, and to make all the haſte I could; 
my Lord of Warwick and my Lord Mobun being in 
the next Chairs, aſk*d him, #/hither are you a going, 
and called out twice, and he ſaid, To Leiceſter- 
fields; Pray do not, ſays my Lord of Warwick, but 
come along with us, and let it alone till To-morrow z 
but he bid us go on; and as we were turning up 
St. Martin's: lane, by the Croſs-Keys Tavern, my 
Lord Mabun, and my Lord J/arwick called out to 
us to itop, and their Chairs came up to the Back- 
door of the Cro/5-keys Tavern, and there all the 
three Chairs were ſet on a- breſt in St. Martin lane, 
and while they were talking together, there came 
by three Chairs of the other Side of the Way; and 
Mr. Coote bid us take up and make all the haſte we 
could before them into Leiceſter fields; ſo taking up 
the Chair again, Mr. Coote bid us make haſte, and 
if we could go no faſter, he ſwore, Damn him, he 
would run his Sword in one of our Bodies: There 
were two Chairs before me, and my Lord Mobun 
and my Lord//arwi followed in two Chairs after 
me; and when we came to the Corner of Leiceſter- 
fields at Green-ſjtreet end, ali the three Chairs were 
ſet down a-vreſt again, and Mr, Cote put his Hand 
in his Pocket, and took out nalf a Guinea to pay, 
and ſaid he had no Silver; and my Lord of War- 
wick ipoke to my Lord Mabun, who cook out three 
Shillings out of his Pocket, nd {ail thcre was for 
my Lord Warwick, Capt. Coote, and himſelf; and 
when they were gone out, I cook my Box and my 
Pipe, and filled my Pipe, and took the Lanthorn 
and lighted it, and by that time I hid lighted my 
Pipe, I heard a calling out, Chair, Chair, in, 
towards the upper End of the Square; ſo Itook my 
Chair, and there was one of the Chairs that was 
not gone; and ſo we came up to the upper End of 
the Fields, and they called to us to bring the Chairs 
over the Rails; we told them we did not know how 
to do that, for we ſhould not be able to get them 
back again; at laſt we did get over the Rails, and 
made up cloſe to the Place where we heard the 
Noiſe, for we could ſee nothing, it being a very 
dark Night; and when we came up cloſe to them, 
by our Lanthorn there were two Gentlemen hold- 
ing up Mr. Coote under their Arms, and crying out, 
My dear Coote, My dear Coote ! 

Mr. Att. Gen. Pray who were thoſe two Gen- 
tlemen ? 

Browne. I did not know them, one was in Red 
Cloaths, and the other had Gold Lace, and they 
would have had me have taken Mr. Coote into my 
Chair; but ſeeing him bloody, and not able to 
help himſelf, I ſaid I would not ſpoil my Chair, 
and ſo would not meddle with him; but they ſaid 
they would make me any Satisfaction for my Chair, 
and deſired me to take him in, but he gave him- 
ſelf a ſpring from them, and we found he was too 


\ heavy 
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heavy for us to lift over the Rails, and all we 
could do could not make him ſit in the Chair, but 
the Chair was broken with endeavouring to place 
him there; and they ſaid, if we would carry him 
to a Surgeon's, they would give us a Hundred 
Pound Security; but we finding it impoſſible, the 
Watch was called for, but no Body would come 
near, for they ſaid it was out of their Ward, and 
ſo they would not come anigh me; and I ſtaid a- 
bout half an Hour with my Chair broken, and 
afterwards I was laid hold _ both I and my 
Partner, and we were kept till next Night Eleven 
a Clock; and that is all the Satisfaction that I 
have had for my Chair and every Thing. 

Mr. Att. Gen. Pray, my Lord, I deſire he may 
recolle& himſelf ; for we do apprehend it is very 
material, who it was that deſired to take Mr. Coote 
into the Chair. 

Browne. I cannot tell who they were, it was ſo 
very dark I could only ſee their Cloaths. 

Mr. Att. Gen. Did you ſee the Earl of Warwick 
there ? 

Brotone. No, Sir, he was not there; one of them, 
I tell you, had Officers Cloaths on, Red lined with 
Blue, and the other had Gold Lace on; there was 
no Body there that held him up but them two. 


M. of Norm. He ſays he ſaw two Perſons hold- 


ing up Mr. Coote; it would be very well to have 


that Matter very well ſettled, who thoſe two Per- 


ſons were; I dclire to know how he is ſure my 
Lord of Warwick was not one of them two ? 

Browne. I know my Lord of Warwick very well, 
and I am ſure he was neither of the two. 

D. of Leeds. I would know what Light he had 
to diſcern it ſo well by, that he can be ſure my 
Lord of Warwick was not there; for he ſays, it 
was a very dark Night, and yet he deſcribes the 
particular Perſons that held Mr. Coote up. 

Browne. Yes, my Lord, I am ſure my Lord 
of Warwick was none of them. 

D. of Leeds. How could you diſtinguiſh in fo 
dark a Night, the Colours of People's Cloaths ? 

Browne. With the Candle that I had lighted in 
my Lanthorn. 

D. of Leeds. He could not know any of the 
Perſons unleſs he held a Lanthorn to their Faces, 
or knew them very well before. 

L. Ii. St. My Lord Warwick, Will your Lord- 
ſhip aſk this Witneſs any Queſtions ? 

E. of Warwick. My Lord, I deſire he may be 
aſk*d, Whether I did not bid him ſtop at Sr. Mar- 
tins-lane end, and do all that I could to hinder 
Mr. Cote from going any further, but to go 
home ? 

Browne. The Earl of Warwick, and my Lord 
Mobun, as they turned up the Lane, aſked Mr. 
Coote, Whither he was going? and when he ſaid 
to Leiceſter fields, they deſired him to let it alone 
till To- morrow; and my Lord Mobun ſaid he 
ſhould go home with him; but the other bid us 
go on, and ſaid he would not go to his Lodgings, 
but that they would make an End of it that 
Night; ſtill they called to him again, dear Coote, 
let's ſpeak a Word with you; and as the Chairs 
came to the Back-door of the Croſ5-keys Tavern, 
there they ſtood all of a-breſt, and they both of 
them ſpoke to him, and ſtood a pretty while there, 
and in the mean time three Chairs paſſed by on 
the other Side; he commanded us to take up, and 
carry him away to Leicefter-fields immediately, 
and overtake the other Chairs, or he would run 
one ot us into the Body. 
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L. H. St. Would your Lordſhip aſk him any 
more Queſtions ? 

E. of Warwick. No, my Lord. 

Mr. Att. Gen. My Lord, I obſerve, he ſays 
they diſcourſed ſome Time _— while they 
ſtopped in St. Martins-lane; I deſire that he may 
be aſked, whether he can tell what that Diſcourſe 
was. 
Browne. I could not well hear, they whiſper- 
ed together, but I could hear my Lord Mohun, 
and my Lord of Warwick, deſire Captain Coole 
to go home and let the Buſineſs alone till another 
Time. 

Mr. Att. Gen. I deſire he may explain himſelf, 
what that Buſineſs was that they would have put 
off till To-morrow. 

Browne. I know not what it was, I heard of no 
Anger betwixt them, but they were as good 
Friends for any Thing I know to the contrary, 
as ever they were in their Lives, or as ever I ſce 
any Men. 

L. Zefferys. He ſays there were Two went into 
Chairs at the Door of the Houſe, and afterwards 
went out again, and went into the Houſe, and 
there was Diſcourſe at the Bar of the Houſe, I 
would deſire to know what that was? 

Browne. I did not hear the Diſcourſe that was in 
the Houſe, I was at the Door of the Houſe. 

Mr. Att. Gen. Our next Witneſs is William 
Crippes. (who was ſworn.) | 

L. H. St. What do you aſk this Man, Mr, 
Attorney ? 

Mr. Att. Gen. Pray will you give my Lords 
here an Account who you carried to Leiceſter-fields 
the 29th or 3oth of UFober, and what happened 
in your Knowledge at that Time ? 

Crippes. Captain Coote was the firſt Man that 
went into the Chair when we came to the Grey- 
bound Tavern, afterwards he came out again, and 
when we took him up the ſecond Time, he was 
the firſt Man that ſet out; and he bid us carry him 
to Leiceſter-fields; and when he came to the Cor- 
ner of S. Martins-lane, we turned up that Way; 
and my Lord of Warwick, and my Lord Mobun, 
called to us, being in Chairs behind, to know 
whither we were going, and deſired to ſpeak with 
Captain-Coote, and he ſaid he was going to Lei- 
cefter-fields ; and when they aſk'd, What to do? 
he ſaid, to end the Buſineſs : They deſired him to 
put it off till To-morrow and while they were 
diſcourſing about it in St. Martins lane, there paſſ- 
ed by other three Chairs, which, when Captain 
Coote ſaw, he bid us take up and overtake them, 
and go faſter, or he would run one of us into the 
Body: So we went on, and at the lower End of 
Leiceſter: fields we ſet him down; and the other 
two Gentlemen, my Lord Warwick, and my Lord 
Mobun, were there ſet down, and went lovingly 
together, for any thing that I ſaw, up the Pave- 
ment of the Square, towards the upper End ; and 
in a little time we heard a Noiſe of calling for 
Chairs towards the upper End, and when we came 
there with the Chair, we were bid to lift over the 
Chair within the Rails; and when we ſaid it was 
hard to be done, they inſiſted upon it, and we did 
come in; and when we came there we ſaw two 
Gentlemen holding up Captain Coote, and would 
have had us taken him into the Chair; we ſaw 
there was a great deal of Blood, but I never heard 
how it came, and they would have had us car- 
ried him to a French Surgeon's, and protter'd any 
Money. 

Mr. 
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Mr. Att. Gen. My Lord, I deſire to know, who 
they were that defired him to be carried to the 
Surgeon. f 

J. H. St. You hear the Queſtion, What ſay you? 

Crippes. I cannot tell, my Lord; one ot them 
had ſomething of Lace upon him, but it was fo 
dark that I could hardly fee my Hand, and there- 
fore I cannot tell who they were; and when 
there was an Objection made, that the Chairs 
would be ſpoiled, they ſaid, We need not que- 


ſtion our Chair, they would give us 100 J. Sccu- 


rity to anſwer any Damages, if we would but 
carry him; fo we endeavoured to put him into the 
Chair, but could not; and fo we called out to 
the Watch, to have had ſome help, but they ſaid 
it was none of their Ward, and ſo they would not 
come to us; fo the Gentlemen went away, and 
we left them, and went and *alled a Surgeon, 
who, when he came, ſaid, he was a dead Man, 
and we were ſecured till the next Day. 

Mr. Att. Gen. Pray, my Lord, I deſire he may 
be aſked, Were there not other Chairs in that 
Place at that Time? 

Cripnes. There was one in the Field beſides, 
and oe that I could fee, they all went away 
but us t. 

Mr. 4:7. Cen. What Diſtance of Time was there 
berwerr h(ir ſetting down in Leiceſter-fields, and 
their c the Chairs again? 

Ci, Nor a quarter of an Hour. 

Mr. A, Cen. What became of the three Chairs 
that paſſ-4 iy you in St. Martins-lane ? 

Ci c. They got before us; but what became 
of them afterwards I cannot tell. 

Mr. tt. Gen. Did they come from the ſame 
Place, the Tavern in the Strand that you were at? 

Crippes. Yes, I believe they did, my Lord, for 
Captain Coote bid us follow them, and threatened 
us it we did not make greater haſte. 

Mr. Att. Gen. Do you know my Lord of Warwick? 

Crippes. Ves, he had whitiſh Cloaths on, and 
none but he had ſuch Cloaths on as thoſe were. 

L. H. St. Will your Lordſhip aſk this Witneſs 
any Queſtions ? | 

E. ol Warwick. My Lord, I defire he may be 
aſked, Whether I did not bid him ſtop? and, 
whether I did not fay, they ſhould not go to quar- 
rel that Night? 

Crippes. Yes, both he and my Lord Mobun 
would not have had Captain Coote gone any where, 
but home to his Lodgings. 

Mr. Att. Gen. My Lord, I defire to know of 
him, dire&ly and downright, Whether my Lord 
of Warwick was not one of them that held him 
when he was within the Rails in the Fields? 

Crippes. No, he was not, he was neither of them, 
for the one of them was too big for him, and the 
other was too little for my Lord Mobun ? 

Mr. Att. Gen. Now we ſhall call the Chairman 
that carried the Earl of Warwick into Leiceſter- 
fields, James Cratile. (Ile was ſworn.) 

Mr. At. Gen, Will you tell my Lords what 
you know of any Perſon that you carried the 29th 
or zoth of October laſt, from the Greyhound Ta- 
vern in the $/rand, and who it was, and whither 
you carried him? 

Crattle. I was going along Charing-Croſs, be- 
tween One and Two in the Morning the 3oth of 
. Oztober laſt, and I heard a Chair called for at 
Locket's at the Dog Tavern, and thither I and my 
Partner went, and we took up the Gentleman, 
and carried him to Leicefter-fields. 


I 5 1 
Mr. Att. Gen. Who was that Gentleman? 
Cratile. It was my Lord of Warwick. 

Mr. Att. Gen. What Time of Night do you ſay 
it was? | = 

Crattle. It was about One or Two in the Morning. 

Mr. Att. Gen. What Day of the Week was it? 
Cattle. It was Saturday Night and Sunday Morn- 
ing. 
Mr. Att. Gen. Whither did you carry him ? 

Crattle. Into Green-ftreet, towards the lower end 
of Leiceſter-ſquare. 

Mr. Alt. Gen. What Chairs were there more 
there ? 

Crattle, There was one that Captain Coote was 
in, and another that my Lord Mabun was in, and 
we went away all together, 

Mr. Att. Gen. Were there no other Chairs? 

Cratile. I did not know who went in the other 
Chairs, but there were three other Chairs that 
paſſed by us at S. Martins-lane, and we followed 
after them to Lyiceſter-fields. 

Mr. Ait. Gen. Pray what became of you after 
you had ſet down your Fare? 

Crattle. We were diſcharged and paid; the 
other three went u p towards my Lord of Leiceſter*s, 
but we were coming away, and in a little Time 
we heard the Noiſe of calling Chairs, Chairs, again, 
and there were two Chairs did come up, Thomas 
Brxone's and ours; my Lord of Warwick called 
our Chair, and we took him into it, and he bid us 
carry him to the Bagnio in Long-Acre, and when 
we came there we knocked at the Door, and his 
Hand was bloody, and he aſked us if we had any 
Handkerchief to bind up his Hand. 

Mr. Att, Gen. Was there any other Chairs at 
the Door of the Bagnio, at the ſame Time when 
you came there? 

Cratile. Yes, there was another Chair there at 
the Door at the ſame Time, and we ſet down both 
together. | 

Mr. Att. Gen. Pray whence came that Chair ? 

Crettle. Indeed I do not know. 

Mr. Att. Gen. Who were the Chair-men that 
carried that Chair? 

Cratile. Indeed my Lord Mabun, and my Lord 
Warwick, were the only Perſons that I knew of 
all the Company. 

Mr. Att. Gen. What Sort of Gentleman was the 
other that went out of the other Chair into the 
Houle ? 

Crattle, He was a pretty tall Man ; when he 
was in we went away; I only can ſay I ſaw my 
Lord of Warwick go into the Houſe. 

Mr. Att. Gen. Did you take any Notice of any 
Sword that my Lord of //arwick had in his Hand 
at that Time? 

Crattle, No, I cannot ſay I did take any Notice 


of any Sword, only that there was a Handkerchicf 


deſired. 

Mr. At. Gen. Pray, did you hear no Noiſe at 
all in the Field, till you heard Chairs called for 

ain? 

Crattle. No, I cannot Tay I heard any Noiſe in 
the Field. 

Mr. Att. Gen. Did you apprehend there was any 
Fighting ? 

Crattle. No, I knew nothing at all of it, but 
upon the calling of Chairs again, and my Lord 
Warwick coming along, we took him in, and he 
bid us go to the Bagnio, and thither we went. 

Mr. Att. Cen. My Lord, we have done with this 
Witneſs. * | 
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L. H. St. My Lord Warwick, will you aſk this 
Witneſs any Queſtions ? 

Earl of Warwick. No, my Lord. 

Mr. Att. Gen. Then, my Lord, our next Wit- 
neſs is John Gibſon, he was another of thoſe Chair- 
men that carried my Lord of J/arwick to the 
Bagnio afterwards. Pray will you give my Lords 
an Account what you know, who you carricd the 
29th and zoth of Ocfeber laſt, and whither you 
carried them? (who was ſcorn.) : 

Gibſon, My Lord, I was at Charing-Croſs with 
my Partner the 29th of October laſt, at Night, 
and about One or Two a Clock in the Morning 
Chairs were called for to the Greyhound Tavern in 
the Strand; and when we came there, my Lord of 
Warw%k, my Lord Mohun, and Mr. Coote, got 
into the three firſt Chairs, and we got my Lord 
Warwick into our Chair; and when we had him 
there, we were bid to go towards Leiceſter-fields, 
as I apprehended, for thither the Chairs that went 
" firſt was to go; and indeed my Lord Mabun. and 
my Lord I/arwick, did call to ſtop at the End of 
St. Martins-lane, and aſked Mr, Coote whither he 
was going? and he ſaid he was going to make an 
End of the Bulineſs, and they ſaid it ſhould not 
be Te- night; but preſently after three other Chairs 
coming alcng, and paſling before us, the Chair 
that Captain Cocte was in, was bid to go on, and 
we were ordered to follow, which was done ac- 
cording]y ; juſt at the Turning of Green-ftreet we 

ſer down our three Chairs, and, I think, uſt a- 
bout the Turning of Green-ftreet End we ſtayed 
till there came another Chair again, and we and 
the other Chair, upon my Lord J/arwick's coming 
into us, went away from thence, and carried him 
to the Bagnio in Long-acre. f 

Mr. Alt. Gen. You talk of another Chair, pray, 
Whoſe Chair was that? 

Gibſon. There was another Chair that was got 
there juſt before us, but indeed I do not know 
whole it was, nor indeed can I ſay who it was that 
was in it; but this I am ſure, we went to the ſame 
Place, and we met and lit juſt at the ſame Time, 
and my Lord of J/orwwick aſked for a Handker- 
chief to bind about his Hand, which was bloody, 
which was given him. 

Mr. Att. Gen. Did you not know who was in 
the other Chair at that time? | 

Gibſon. No, indeed, I did not know, I will 
aſſure you. 

Mr. At. Gen. Pray did you not know where 
that other Chair took the other Gentleman up ? 

Gibſon. No, indeed, Sir, I did not. 

Mr. Att. Gen. Pray, What Time ot the Night 
was it? 

Gibſon. It was between One and T'wo of the 
Clock in the Morning. 

Mr. At. Gen. You talk of his Hand being hurt, 
and that he called for a Handkerchief; Did you 
ſce his Hand bleed ? and, pray, in what Nature 
was his Wound ? 

Gibſon. My Lord, all I can ſay is, there was 
Blood, and he wanted a Hlandkerchief, and had 
one, for he ſaid his Hand was hurt, but in truth 


I did not take any Notice what that Hurt was, I 


did not fee it, if my Partner took Notice of it, ſo, 
but elſe I can ſay nothing to it, but the Handker- 
chict was afterwards aſked again, and could not 
be had. 

L. I. Ss. Would my Lord of Werwick aſk this 
Witneſs any Queſtions ? 

Eatl of / arwick. No, my Lord. 


Mr. Att. Gen, Then, my Lord, our next Wit- 
neſſes are Robert Applegate, and Peter Catro, who 
will give your Lordſhip an Account who they 
carried at this Time. 

L. I. St. Whom do you call firſt ? 

Mr. Att. Gen. Robert Applegate. (v bo was ſworn.) 

L. H. St. What Queſtions do you aſk him, Mr, 
Attorney ? 

Mr. Att. Gen. I deſire that he would acquaiĩnt 
your Lordſhip, what he knows of what paſſed at 
the Greyhound Tavern in the Strand the 29th of 
October laſt, whom he carried, and whither he 
carried them? | 

Applegate. My Lord, about One or Two a 
Clock in the Morning, a Sunday Morning, the 
29th or zoth of Oober laſt, I was going home 
with my Partner and my Chair, and I heard them 
calling at the Greyhound Tavern in the Strand, Mr. 
Locket's, for Coaches and Chairs; there was no 
Coach to be had that could be heard of, but com- 

ing up to the Door, they ſaid they wanted fix 
Chairs, and when we were there at the Door, 
there came out firſt my Lord Warwick, Captain 
Coole, and my Lord Mobun; Captain Coole got in- 
to the firſt Chair, and what Directions he gave 
them I cannot tell; my Lord of J/arwick got in- 
to the next; and into ours, which was the Third, 
my Lord Mabun came in, and bid us take him up 
and carry him towards Weſtminſter, and he ordered 
us to follow the Chairs before: Juſt as they turned 
at St. Martins-lane, my Lord Mobun called our, 
and deſired to ſtop, and at the Croſ5s-Keys-Tavern 
Back- door, all the three Chairs came up together, 
and then my Lord of Warwick, and Captain Coole, 
and my Lord Miobun talked together, and I could 
hear my Lord Mobun and my Lord of Warwick de- 
fire Captain Coote to defer it, and put it by till 
another Day; what it was, indeed J cannot tell: 
But while they were talking there, three Chairs 
more came up on the other Side of the Way, and 
Captain Cooze would needs go forward, and my 
Lord Mobun and my Lord of Warwick went with 
him, and ſo they were all ſet down at the lower 
End of Leiceſter-fields at Green-ſtreet End. But in 
Truth I did not fee where the other three Chairs 
ſet down thoſe they carried. 

Mr. Att. Gen, What then happencd afterwards, 
can you tell ? 

Applegate. I cannot tell whether I had lighted 
my Pipe, or juſt lighting it, when I heard Chairs 
called again; upon which we run up with our Chair 
towards the upper End of the Fields, and there d 
did ſee my Lord of Warwick within the Rails, who 
bid us put over our Chair into the Fields; but we 
told him, if we did, we could not get it over 
again, and ſo we went with our Chair to the Cor- 
ner of the Fields, and when we came there, there 
came out Captain French, who bid us open out 
Chair, and let him in, for he did believe he was 
a dead Man; and upon that we did take him in, 
and he bid us carry him with all the Speed we 
could to the Bagnio in Long-acre, and my Lord of 
Warcvick got into another Chair behind; ſo we 
went to Long-acre, and when we came to the Door 
of the Bagnio, and Captain French came out of the 
Chair, he was ſo weak that he fell down upon his 
Knees; and when he came out, I aſked who ſhould 
pay me, and deſired to be diſcharged ; and the 
Earl of Warwick ſaid, Damm ye, call for your Mo- 
ney to Morrow ; lo they both went in at the Bag nie 
Door together. , 
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Mr. Att. Gen. Ptay, who called for the Chair 
firſt, Captain French, or my Lord of Warwick, in 
the Fields? 

Applegate. 1 cannot tell, but when I brought up 
my Chair, I firſt aw my Lord of Warwick, and he 
would have had me lifted the Chair over the Rails, 
and I told him we could not get it over again, 
and ſo went up to the upper End of the Fields. 

Mr. Att. Gen. If you firſt ſpoke with my Lord 
of Warwick, why did you not carry my Lord of 
Warwick ? 

Applegate. Indeed I cannot tell, but I — — 
it was becauſe he did not come ſo ſoon out of the 
Fields as Captain French, or did not come the ſame 
Way. ; 

Mr. Att. Gen. Pray, do you remember any 
Thing that happened juſt at their carrying Capt. 
French away ? : 

legate. Before he went into the Chair, he 
ſtopped, and would have pulled off his Cloaths, 
but we would not let him. 

Mr. Att. Gen. Did you ſee any Sword Captain 
French had ? 

Applegate. I did ſee no Sword that I can ſay di- 
rectly was a Sword; but Captain French had ſome- 
thing in his Hand, but what it was I cannot tell. 

Mr. Att. Gen. What was it that he ſaid to you, 
when he firſt went into the Chair? 

Applegate. He deſired to be carried to the Bag- 
io; for he ſaid he believ'd he was a dead Man. 

Mr. Att. Gen. Pray, Friend, recollect yourſelf, 
if you heard him ſay any Thing at all when he firſt 
went into the Chair at the Greyhound Tavern? 

Applegate, I did not hear him mention any 
Thing at all. 

Mr. Att. Gen. Pray what did you hear my 
Lord of Warwick ſay at that Time? 

Applegate. Truly, I cannot ſay I heard him men- 
tion any Thing at all neither; but I did hear my 
Lord Mohun ſay, when he could not prevail, in 
St. Martins-lane, with Captain Coote to go home, 
that it they did go he would go and fee it. 

Mr. Att. Gen. It they did go; who did he mean 
by they ? 

Applegate. My Lord Warwick and Captain Coote 
that were in the other Chairs; there was no Body 
_ elſe to ſpeak to. x 
Mr. Att. Gen. Was there any talk of Fighting 
or Quarrelling ? 

Applegate. No indeed, I do not know of any 
Difference there was between them. 

L. H. St. My Lord Warwick, Will your Lord- 
ſhip aſk this Witneſs any Queſtions ? 

rl of Warwick. My Lord, I deſire he may 
be aſked, Whether I did not endeavour to put off 
the going into Leiceſter-fields, and to have all 
Things let alone till To-morrow. 

Applegate, My Lord, I cannot ſay any Thing of 
that z but I did hear my Lord Mobun beg hearti! 
of Captain Coote to go home, and let the Buſineſs 
alone till another Time; and indeed I think, I ne- 
ver heard a Man beg more heartily for an Alms at 
a Door, than he did, that they might not go into 
the Fields then z but I cannot ſay that I heard any 
Thing that my Lord of Warwick faid about it. 

L. H. St. Will your Lordſhip aſk him any 
other Queſtions ? | 

Earl of Warwick. No, my Lord. 

L. H. St. Did my Lord of Warwick expreſs any 
Inelination to go on? 

Applegate. Indeed 
Way or other. | 

Vol. V. 


I know not any Thing one 
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L. Feffreys. My Lords, if I am not miſtaken, he 
did ſay, that he did not ſee any Thing of Incline: 
tion in my Lord of Warwick to go on; but I de- 
fire, if your Lordſhips pleaſe, that he may be aſk- 
ed this Queſtion, Whether he did ſee any Thing 
in my Lord of Warwick that ſhewed any Inclina- 
tion to the contrary. | 

1 — All that I can ſay is, I heard my Lord 
Mobun ſay, Pray let's go home and lie all toge- 
ther, and let us put off this Buſineſs to another 
Time; but indeed I do not remember that my 
Lord of Warwick faid one Word of going any 
Way backward or forward. 

Mr. Att. Gen. Pray, who did my Lord Mobux 
ſpeak theſe Words to? | 

Applegate. My Lord Mobun ſpoke them to my 
Lord of Warwick and Captain Coote, both. 

2. H. St. Mr. Attorney, who is your next Wit- 
neſs * | 

Mr. Att. Gen. Peter Catro. (Who was fworn.) 

L. H. St. What do you aſk him, Sir? 

Mr. Att. Gen. He was the other Chair-man that 
cartied my Lord Mobun , Pray, will you give my 
Lords an Account what you know paſſed at the 
Time when you carried my Lord Mobun to Lei- 
cefter-fields ? 

Catro. I and my Fellow carried my Lord A- 
hun from the Greyhound Tavern in the Strand, till 
we came to the Turning up of St. Martins-lane, 
where my Lord Mobun deſired that our three 
Chairs might ſtop, and that they might go down 
to Weſtminſter, and that my Lord Warwick and 
Capt. Coote would go thither, and he would wait 
upon them to their Lodging; Capt. Cote made 
Anſwet again ſomething, but what I cannot tell, 
and his Chair went on; and my Lord Mabun did 
ſay, if they went forward, he would follow them, 
and fee what would come of it. 

Mr. Att. Gen. What did you ſee happen while 
you were in St. Martins-lane ? 

Catro. There were other three Chairs that went 
by while we ſtood at the Croſs-Keys Tavern Door, 
and Captain Coote's Chair going forward, we fol- 
lowed and went to the End of Leiceſfter-fields, at 
Green: ſtreet End; and there all three went out of 
their Chairs and walked up the paved Stones of 
the Square; my Lord of Warwick aſked my Lord 
Mobun if he had any Silver, and three Shillings 
were given for the three Chairs, and they went 
from us, and bid us go about our Buſineſs; and in 
a little while after we heard a Noiſe from the up- 
per End of the Fields, calling Chairs, again, 

Mr. Att. Gen. Did you obſerve any Thing of 
Quarrel or Difference between them, or any 
claſhiag of Swords? 

Catro. Indeed I heard nothing of any Quarrel, 
for we were at the lower End of the Square, at 
Green-ſtreet End; and when we heard them call 
for Chairs again, we went up towards the upper 
End of the Fields; and when we came there, we 
heard one bid us bring up the Chair over the Rails. 

Mr. Att. Gen. Who was that? 

Catro. Indeed, my Lord, I cannot tell, for I 
was behind the Chair, and could not ſee who it 
was ; but we ſaying that we could not get it over 
again if we did, we went up to the upper End of 
the Fields, and there was Captain French, I think 
it was, for I did not perfectly ſee him, being at 
the hind-part of the Chair ; and we went on to 
the Bagnio in Long-Acre; and I did ſee my Lord 
Warwick come out of his Chait at the Baguio 
Door, for there they _ ſet down, * 
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Mr. Att. Cen. You ſay you ſaw my Lord of 
Warwick at the Bagnio Door; Did you ſee any 
Sword as my Lord of Warwick had, or Captain 
French ? 

Cairo. No, I did not ſee any Sword at all of 
either of them. | 

Mr. Att. Gen. What do you know of Captain 
French his declaring he was wounded ? 

Catro. I think it was either when he went into 
the Chair, or in Newport-ftreet End, he called out 
to have the Chair opened; tor, ſays he, I think I 
am a dead Man, and would have pulled off his 
Cloaths; and when we were at the Bagnio Door, 
we tarried a pretty while till they got them up 
to let them in; and aſking if we ſhould wait, my 
Lord of Warwick bid us come to that Houſe To- 


morrow Morning for our Money ; and they went 


in together into the Houſe, but I never heard any 
one Word of Quarrcl or Diſſatisfaction paſſed be- 
tween them. | 

Mr. Alt. Gen. This Witneſs ſpeaks to the ſame 
Purpoſe as the other did; and I think we need not 
trouble your Lordſhip any further as to that. 

I. II. St. Would my Lord of Warwick aſk him 

any Queſtions ? 

E. of Warwick, No, my Lord. 

Mr. Alt. Gen. Then our next Witneſs is one 
John Palmer. (Who was ſworn.) 

Mr. Att. Gen. Pray, will you give my Lords an 
Account, who it was you did carry in your Chair 


the 29th or goth of OZober laſt, and whither you 


carried him ? | 
Palmer. About one a Clock in the Morning, the 
zoth of Oftober, we were called to the Greyhyund 
Tavern in the rand to Mr. Locket's, and there we 
rook up a Gentleman, one Captain French. 

Mr. Att. Gen. Whither did you carry him? 

Palmer. He bid us go to Leiceſter-fields. 

Mr. Att. Gen. What did he particularly ſay to 

ou ? 

Palmer. There were three other Chairs that 
were juſt gone before from the fame Door, and he 
bid us get before all thoſe Chairs; and juſt as we 
came to St. Martins laue End, we ſaw there were 
three other Chairs ſet down before us over- againſt 
the Croſs-keys Tavern Back-door. | 

Mr. Att. Gen. Well, what did you do then? 

Palmer. So we went before, according as we 
were bid, unto Leicefter-fields, and at the upper 
End of the Fields, by Lercefter-bouſe, we opened 
the Door, and Captain Fren:h came out, and he 
gave us a Shilling, and we went away about our 

Buſineſs, 

Mr. Att. Gen. Were there any more Chairs there 
that went with you? | 

Palmer. There were two more Chairs that ſet 
down two other Gentlemen by Leiceſter-houſe, and 
we came away when we were paid; that is all I 
know. 

Mr. Alt. Gen, Did you ſee any other Chairs be- 
ſides your three when you came down again, or 
any other Gentlemen ? 

Palmer; We did fee ſome Gentlemen walking 
up about the Middle of the Square when we came 
down, but we made what Haſte we could away 
home, it being late, on Sunday Morning, 

Mr. At. Gen. Did you oblerve any Fighting 
when you were in the Field? 

Palmer. I did not hear or diſcern any Fighting 
while I was there. 

Mr. t. Cen. Did you hear of any Quarrel, or 
any Thiag between any of them, and whom be- 
fuic ! 


Palmer. No, I did not know of any Quarrel, 
or hear of any Thing at all, I do aſſure you. 

Mr. Att. Gen. All that he ſays then, my Lord, 
is, That he carried Captain French to the up 
End of Leicefter-fields, and there he left him. 

L. H. St. Would my Lord Warwick aſk this 
Witneſs any Queſtions ? | 

E. of Warwick. I deſire he may be aſked, whe- 
ther he knows who were in the Chairs that were in 
St. Martins-lane, when they paſſed by? 

L. II. St. You hear the Queſtions, What ſay 

ou to it? 

Palmer, There were three Chairs, but who they 
were that were in them I cannot tell directly; but 
as they ſaid, when they ſet them down at Leiceſter- 
ficlds, they were my Lord // arwict, my Lord 
Mohan, and Mr. Cote. 

Mr. Att. Gen. Who was it that ſaid ſo? 

Palmer. Some of the other Chaic-men when I 
came by 

L. H. St. Mr. Attorney, who is your next Wit⸗ 
nels# 

Mr. Att. Gen. We ſhall call next the Chair-men 
that carried Mr, Dockwra and Mr. James: Call 
Fackſon the Chair-man. (Abo was ſworn.) 

Mr. Att. Gen. This Man carried Cap. James: 
Pray acquaint my Lords, who you did take up 
at Lockes's in the S rand on the 29th or zoth of 
Octeler laſt, and whither you carricd him. 

Fackſen. I carried Captain James from Locket's 
in the rand into Leiceſter-fields. 5 

Mr. Att. Gen. How many Chairs were you that 
went? 

Fackſon. There were two more that went when 
I went, there were fix in all that took up Gentle- 
men there, and we were the laſt but one. 

Mr. Att. Gen, Can you tell who were in the 
other three firſt Chairs? 

Fackſon. I do not know who were in the other 
Chairs, but I heard my Lord Mohbun at the Door 
of the Houſe deſire, That the Buſineſs might be 
deferred till To-morrow Morning: There were 
{x Gentlemen at the Door, but truly who they 
all were I cannot tell, 

Mr. Att. Gen, Who did my Lord Mohun ſpake 
that co? | 
Jaclſon. Indeed, I do not know who he ſpoke 
it to. 

Mr. Att. Gen. What Anſwer was made to my 
Lord Mohun ? | 

Fackſon. Truly, there was no Anſwer that 1 
heard, but we all went away ſoon after that, and 
we were bid to go to Leiceſter-fields to follow the 
othcr Chairs, and when we came to the other 
End of Leiceſter-fields, we ſet down Captain James 
by the Standard Tavern, and he gave us a Shil- 
ling, and bid us go our Ways; ſo we went our 
Way, and I heard nothing afterwards, but came 
away down the Fields, and there were three Chairs 
that ſtood at the Bottom of the Fields; and we 
aſked them, what they ſtayed there for? And 
they ſaid, To fill a Pipe of Tobacco: And pre- 
ſently after, we heard call Chairs again; but it 
was late, and it was Sunday Morning, and my 
Partner ſaid, Let us go away home, and we did 
ſo, we went directly home. 

Mr. Att. Gen. Did you carry no Body back ? 

Jackſon. No, we carried no Body back. 

Mr. Att, Gen. My Lord, we have done with 
this Witneſs, our next Witneſs is one Richard Ed- 
wards, and he was one of the Chairmen that car- 
ried Mr. Dockwra, (He was fworn,) 
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Mr. Att. Gen. _ will you acquaint my Lords, 
Whether you carried any Body from Locket?'s the 
29th of OFober, and who it was, and whither you 
carried him ? 

Edwards. I do not know who I carried, but they 
were calling Coaches at the Greyhound Tavern in 
the Strand, and no Coaches coming, they called 
for Chairs, and ſo our Chair was brought up. 

Mr. Att. Gen. When you came there, who did 

ou ſee there? 

Edwards. Indeed I did not know my Lord of 
Warwick, nor my Lord Mobun, nor any of 
them. 

Mr. Att. Gen. Well, What do you know? Tell 
my Lords what happened. 

Edwards. When we were there, there went two 
into two Chairs; and my Lord Mobun laid, or ano- 
ther Gentleman, I cannot tell which, that the 
Chairs ſhould not go away, that they would kill any 
Man that ſhould go away; and they went out of 
the Chairs, and went into the Houſe again. 

Mr: Att. Gen. And what happened after they 
went into the Houſe again ? 

Edwards. After they went out of the Chairs in- 
to the Houſe again, as I was told, my Lord of 
Warwick, my Lord Mobun, and Mr. Coote, went 
into three Chairs, and went away from the Door; 
and there were three Chairs of us that went laſt. 

Mr. Att. Cen. Whither did you go with your 
Chair ? 

Edwerds. We went to the Standard Tavern at 
the End of Leicefter-fields, and when we came to 
the Tavern Door, we aſked him if we ſhould 


knock at the Door; he ſaid no, but he gave us a 


Shilling, and bid us go about our Buſineſs ; and 
ſo we did, for we went ſheer away to Charing-Croſs. 

Mr. At. Gen. Pray can you tell who were in the 
other Chairs ? 

Edwards, Truly I cannot tell any Man that was 
in our three Chairs, for I was the hind-Chairman, 
and did not know any of them. 

Mr. Att. Gen. My Lord, I deſire to know what 
he means by hind-Chairman. 

Edwards. My Lord, ours was the laſt Chair 
that went to Leiceſter feld, and I was behind the 
Chair, and never could fee any of them, it being 
lo very dark after they took the Chairs, till we 
came to Charing-Croſs, at St. Martins-lane ; and 
then I could not ſee who the particular Perſons 
were that were ip the Chairs; nor indeed, whoſe 
the Chairs ea carried them. 

Mr. At. Ge What Hour was it? 

Edwards, It was very late, between one and 
two in the Morning; it was paſt one before we 
were called out. 

Mr. Att. Gen. You ſay you went to the upper 
End of Leiceſter- fields, with two other Chairs 
Pray did you ſee any other Chairs afterwards, and 
where ? 

Edwards. We ſaw three Chairs at the lower End 
of the Square, as we came down by Green-ſtreet 
End, and we aſked them, What they ſtay'd 
there for, and they ſaid, to light a Pipe of To- 
bacco. 

Mr. Att. Gen. Pray, Who had been carried in 
thoſe Chairs, Can you tell ? 

Edwards. I did not ſee them ſet down any Body, 
and I cannot tell who they carried; and as for the 
Perſon that we carried, I did not ſo much as ſee 
him to know him, nor know who he was; but we 
went away as ſoon as ever we were paid. 


Mr. Att. Gen. I have one Queſtion more to aſk 
Vor, V. 


— 


you; you ſay, That my Lord of Warwick at the 
Tavern Door bid you ſtay, and that none ſhould 
go away, and {wore he would run any Man thro? 
that ſhould go away ? 

Edwards. It was my Lord Mobun; and then 
two that had gone into the Chairs, went into the 
Houſe again. 

Mr. Att. Gen. Did not yqu ſay, that there was 
ſome Talk of going to Weſtminſter? 

Edwards. My Lord Mobun did talk of going to 
Weſtminſter, when they went into the Chairs the 
ſecond time; and I think I heard Mr. Coote ſay, he 
would make an end of it then, and he would kill 
any Man that would not go forwards to Leiceſter- 


fields. 


L. H. St. My Lord Warwick, will you aſk this 
Witneſs any more Queſtions ? 

Earl of Warwick, No, my Lord. 

L. H. St. Mr. Attorney, have you any more 
Evidence to call? 

Mr. Att. Gen. My Lord, the next Piece of E- 
vidence that we ſhould apply our ſelves to, will be 
to what happened at the Bagnio in Long-acre, after 
my Lord Warwick and Captain French came there : 
And the Witneſs that we ſhall call is Pomfret, and 
he is a Servant at the Bagnio in Long-acre, and he 
will acquaint your Lordſhips who came thither 
the zoth of Oober laſt, and what happened 
there, 

L. II. St. What is his Name? 

Mr, Att. Gen. Henry Pomfret. 

L. H. St. Is he ſworn? | 

Mr. Att. Gen. Yes, my Lord. 

L. H. St. What is it that you examine him a- 
bout ? What Queſtions do you aſk him, Mr. At- 
torney ? | 

Mr. Att. Gen. Who came to his Maſter's Houſe 
and at what Time they came. 

Pomfret. My Lord, on Sunday the 3oth of Ocko- 
ber laſt, between Two and Three in the Morning, 
there came to my Maſter's Door the Earl of Mar. 
wick, and knocked at the Door, and there was 
Captain French with him; and when they were let 
in, my Lord of Warwick told me that Captain 
French was wounded, and he himſelf had a Wound, 
and he defired that my Maſter might be called up 
for to dreſs the Wounds ; eſpecially, becauſe Cap- 
tain French was very much wounded, which ac- 
cordingly was done in about a quarter of an Hour 
after they were brought in. | 

Mr. Att. Gen. Did he deſire to be concealed 
when he was come in ? | 

L. H. St. Of whom do you ſpeak, Mr. Attor- 
ney ? 

Mr. Att. Gen. My Lord of Warwick. 

Pomfret. He did deſire, that if any Body aſked 
for him, it ſhould be ſaid he was not there. 

Mr. Att. Gen. Pray in what Condition did my 
Lord of Warwick ſeem to be 1n at that Time ? 

Pomfret. He ſeemed to be very much concern- 
ed at that Time, and his Right Hand, in which 
he had his Sword, and which was drawn, was 
very much bloody. 

Mr. Att. Gen. Was the Swotd bloody that he 
had in his Hand? | 

Pomfret. The Blade was bloody z but whether 
it was all over bloody, I cannot tell; there was 
beſides ſome Blood upon the Shell; it was very 
near all over bloody, as I remember. 

Mr. Att. Gen. Pray, Friend, conſider what you 
ſwore at the Coroner's Inqueſt about the Blood 


upon the Sword, | 
" X 2 Pomfreti 
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Pomfret. Indeed I cannot ſay it was bloody all 
along the Blade; but there was Blood upon the 
Shell, and there was Blood upon the Inſide, it was 
ſo to the beſt of my Remembrance, 

Mr. Att. Gen. What Condition was Mr. French's 
Sword in ? 3 

Pomfret. He had a drawn Sword in his Hand, 
but I did not perceive it had any Blood upon it: 
it was a large Blade. 

Mr. Att. Gen. How do you know what Sort of 
Sword Mr. French's was, and in what Condition it 
was? 3 
Pomfret. He deſired me to take Notice of it 
next Morning, and I did ſo; and there was no 
Blood upon it. 

Mr. Att. Gen. How came you to be deſired to 
take Notice of what paſſed there about the 
Swords ? : 

Pomfret. My Lord, there was three of them 
the next Day, and one, it was ſaid, was Mr. Coote's, 
and another of them was my Lord of Warwick”s, 
which I do believe was bloody from the Point 
upwards, very near; but I cannot directly ſay but 
that was afterwards. 

Mr. Att. Gen. Who brought in that Sword that 
you ſay was Mr. Coote's ? 

Pomfret. To the beſt of my Remembrance Cap- 
tain Dockwra brought it in; it was almoſt half an 
Hour after my Lord J/arwick and Captain French 
came into the Houſe, when they came thither, 

Mr. Att. Gen. They, Who do you mean ? 

Pomfret. Captain James and he. 

Mr. Att. Gen. Were they let in preſently ? 

Pomfret. No, My Lord of Warwick had defired 
that they might be private there; but when they 
knocked at the Door, my Lord of J/Varwick deſired 
to know who they were; and when it was under- 
ſtood that they were Mr. James and Mr. Dockewra, 
they were let in by my Lord's Order. 

Mr. Att. Gen. Pray, which of all the Four 
brought in any Sword in a Scabbard t 

Ponifret. It was Captain Dockwra, 

Mr. Att. Gen. Pray did they appear to be all of 
a Party ? 

Pomfret. They were glad to ſee one another; 
and they talked a pretty while together, but in- 
deed I cannot ſay I heard what they talked. 

Mr. Att. Gen. Pray, do you remember my Lord 
of Warwick's Sword, and what there was upon 
it ? | 

Pemfret. It was a Stee] Sword, Water-gilt, arid 
as near as I can remember, there was Blood upon 
it for the moſt Part from the Point upward. | 

Mr. Att. Gen. And what did appear upon Mr. 
French's Sword ? : 

Pomfret. There was Water and Dirt, but there 
was no Blood at all. 

Mr. Att. Gen. How long did they ſtay there ? 

Pomfret. They all continued about half an Hour, 
and then went away, all but Mr. French, who ſtaid 
there. | 
Mr. Att. Gen. What then became of the others ? 
Pomfret. Mr. James, Mr. Dockwra, and my 
Lord of Warwick, went away; and my Lord of 
Warwick deſired particularly, that we would all 

take care of Mr, French, for he was his particular 
Friend; and Mr. French continued there till Sun- 
day about One of the Clock. 

Mr. Att. Gen. Was there any Diſcourſe at that 
Time about Mr. Coote ? 

Pomfret. Not, that T heard of, one Word. 

Mr. Att. Gen. Was there any Notice taken of 

2 


Sword was it? 


F * 


any Quarrel that happened between any Body, 
and who? ö 

Pomfret. No, indeed, I did not hear them take 
Notice of any Quarrel at all between any Body. 

M. Att. Gen. Lou ſay Mr. French, when he 
came into your Houſe, was wounded, and there 
was Care particularly taken of him becauſe he was 
wounded. 

Pomfret. Yes, my Lord of Warwick deſired to 
take care of him, 

Mr. Att. Gen. Then pray, was there no Diſ- 
courſe how he came to be wounded ? 

Pomfret. Indeed I do not know how he came 
to be wounded ; nor did I hear one Word of 
Diſcourſe about it; indeed I cannot ſay any thing 
who wounded him. 

Mr. Att. Gen. Pray will you recolle& yourſelf, 
and tell my Lords what fort of Handle had my 
Lord of Warwick's Sword when you ſaw it. 

Pomfret. It had a Steel Handle. 

Mr. Att. Gen. Pray can you tell whether the 
Shell was open or cloſe ? 

Pomfret. I cannot tell juſtly ; I ſaw it, and that 
was all. 

Mr. Att. Gen. If T apprehend you, you ſay my 
Lord had a Wound in his Hand. 

Pomfret. Yes, my Lord, he had fo. 

Mr. At. Gen. Pray, in what Hand was it that 
he was wounded ? 

Pomfret. To the beſt of my Remembrance, it 
was in his Right Hand. 

Mr. Att. Gen. Pray did there appear much Blood 
there ? 

Pomfret. Yes, my Lord, indeed there did. 

Mr. Serj. Wright. You talk of Mr. James and 
Mr. Dockwra's Swords; pray in what Condition 
were they ? 

Pomfret, Mr, Dockwora's Sword was by his Side, 
and not drawn. 

Mr. Serj. Wright. What did you obſerve of 
8 Fames's Sword ? 

omfret. His Sword was naked, and he had loſt 
his Scabbard ; but how that came I cannot tell ; 
and there was Dirt on one Side of the Sword ; and 
he. ſaid he had left his Scabbard behind him. 

Mr. At. Gen. Was there any Blood upon his 
Sword ? 

Pomfret. No, there was no Blood that I did ſee 
upon it. 

Mr. Att. Gen. Pray did you ſee any Blood upon 
Mr. Dockwra's Sword ? 

Pomfret. No, indeed, I did not ſee Mr. Dockzora's 


Sword, ir was in the Scabbard by his Side. 


D. of Leeds. My Lords, there has been Notice 
here taken of ſeveral Swords that this Witneſs 
ſaw ; and he takes ſo far Notice of my Lord of 
Warwick's Sword, that he tells you what Sort of 
Hilt it had, and how it was bloody from the Point 
to the Hilt; I deſire he would give you an Ac- 
count of the Length and Breadth of the other 
Mens Swords, Mr. French, Mr. Fames, and Mr. 
Dockwra's, _ 

IL. H. St. You ſaid juſt now, that you took No- 
tice of my Lord of Warwick's Sword, that it was 
bloody from the Point to the Hilt ; What ſort of 

Pomfret. It was a pretty broad Sword. 

L. H. St. Did you take Notice of the other 
CR what Breadth or Length they were 
of! 


Pemfret. No, my Lord, I did not. 
Mr. 
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Mr. Att. Gen. Which was that Sword that was 
dirty, as you ſay? 

. That was Captain Frencb's. 

Mr. Att. Gen. Was that a broad Sword or 
not ? 

Pomfret. No, it was not. 

Mr. Att. Gen. Pray was it over Night or next 
Morning that you ſaw the Swords ? 

Pomfret. It was in the Morning about Three a 
Clock. 

Mr. Att. Gen. What time did my Lord of Mar- 
wick, and Mr. James, and Mr. Deckwra go away? 

Pomfret. My Lord of Warwick and they were 

ne ſeveral Hours before Mr. French; and to 
the beſt of my Remembrance, Mr. James broke 
his Sword upon the Floor after he came in. 

Mr. Att. Gen. Pray, what Swords were there 
in all that you ſaw there ? 

Pomfret. There was Captain French's, Captain 
James's, my Lord of Warwick's, and one Mr. 
Coote*s, as Mr. French ſaid when it was brought in. 

L. I. St. Have you done with this Witneſs, 
Mr Attorney ? 

Mr. Att. Gen. Yes, my Lord, we have. 

L. H. St. My Lord Warwick, Will you aſk 
him any Queſtions ? 

E. of Warwick. No, my Lord. 

L. H. S. Then, Mr. Attorney, call your next 
Witneſs. 

Mr. Att. Gen. Our next Witnels is Thomas Good- 
all, who is a Servant at the Bagnio in Long- Acre, 
as well as this Man that was latt. (He was fworn.) 

L. H. St. What Queſtions do you aſk him, 
Mr. Attorney ? 

Mr. At. Gen. My Lord, I deſire he would ac- 
quaint your Lordſhips, what Time it was my 
Lord of J/arwick and Capt. French came to his 


Maſter's Houſe ? 


Goodall. It was between One and Two of the 
Clock in the Morning. | 

Mr. At. Gen. My Lord, I deſire he would ac- 
quaint your Lordſhips what he faw and knows, 
that paſſed at that Time ? 

Goodall, All that I can ſay is, That I did fee 
my Lord of J/arwick's Sword bloody, and it was 
naked in his Hand, and I did ſee a Wound on his 
Hand: Indeed I did not fee him when he firſt 
came in, for he had been there a pretty while be- 
fore I law him. 

Mr. At. Gen, Pray, in what Condition was my 
Lord when you ſaw him? 

Goodall, He had his Sword in one Hand, and 
it was bloody at the Blade, and at the Hilt; but 
whether it was bloody all over, indeed I did not 
take notice of it, and ſo cannot give an Ac- 
count. 

: * Att. Gen. Pray, what ſort of Sword was 
it? : 

Goodall. Indeed I cannot give an Account what 
ſort of Sword it was, but it was either Steel or 
Zilver gilt, as I remember ; but I did take notice 
that there was Blood upon the Hilt, that is, upon 
the Shell. | 

Mr. Att. Gen. Was it an open Shell, or a cloſe 
one ? * 

Goodall. I think it was a cloſe one. 

. Mr. Att. Gen. Pray, did my Lord of Warwick 
give any Order to be denied in the Houſe, or for 
any Concealment there ? 

| Goodall. Indeed I did not hear of any Orders 
given for. Concealing of any Body there ; but 
my 1 walk'd up and down very much con- 
cerned. 
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Mr. Att. Gen. Did not Mr. French come in 
with him? Wd 

Goodall. I do believe he might: But I cannot 
ſay I ſaw him when he came in. 

Mr. Att. Cen. Can you tell when Mr. James 
and Mr. Dockwra came in? How long was that af- 
ter my Lord of Warwick was there, and 'Mr. 
French ? LES 

Goodall, to the beſt of \my Remembrance and 
Knowledge, it was half an Hour after my Lord 
of Warwick and Mr. French came, that Mr. James 


and Mr. Dockwra came: I am ſure it was fo before 


I faw them in the Houſe; but indeed I cannot ſay 

directly when they came in, or when they went 

out. 

" Mr. Att. Gen. Pray, which Hand of my Lord 

- N was it that was hurt, the Right or the 
t? 

Goodall. Indeed, I cannot poſitively ſay; but 
I think it was the Right Hand. 

Mr. Att. Gen. Lou talk of my Lord of Warwick's 
Sword; Did you take any notice of Mr. Freucb's 
Sword ? 

Goodall. No, indeed; I was buſy about the Af- 
fairs of the Houſe; 1 did fee my Lord of War- 
wick”s Sword, but that was by Chance, and it was 
bloody at the Hilt, and upon the Blade; but 
whether it were all over bloody, indeed I cannot 
tell. 

Mr. Att. Gen. I deſire to aſk him, Whether he 
can tell who brought in Mr. Coote's Sword thi- 
ther ? 

Goodall. Indeed I cannot. FED 

L. I. St. Mr. Attorney General, Have you 
any more Queſtions to aſk him? 

Mr. Att. Gen. No, my Lord, not I. 

L. H. St. My Lord of Warwick, Will you aſk 
him any Queſtions ? 

Earl of Warwick. No, my Lord. 

I. H. St. Mr. Attorney, Who is your next 
Witneſs ? 

Mr. Att. Gen. My Lord, our next Witneſs is 
Mrs. A. Goodall, this Man's Wife, (Who was 

orn ) 

L. H. St. What Queſtions do you aſk this 
Gentlewoman ? 

Mr. Att. Gen. I deſire that ſhe would acquaint 
your Lordſhips, Whether ſhe was at the Bagnio 
in Long-acre when my Lord of J/arwick and Cap- 
tain French came in? | 

A. Goodall. I was there when my Lord of War- 
wick came in. | 

Mr. Att. Gen. Was Captain French with him ? 

A. Goodall. Yes, Captain French was with him. 

Mr. Att. Gen. About what a Clock was it that 
they came there ? 

A. Goodall. It was about Two a Clock, as near 
as I can remember, 

Mr. Att. Gen, In what Condition were they 
when they came in, pray ? 

A. Goodall. Mr. French was very much wound- 


Mr. Att. Gen. Pray, how was my Lord of 
Warwick ? 

A. Goodall. My Lord had his Sword in his 
Hand, and it was very bloody, both at the Hilt, 
and upon the Blade. mart 

Mr. Att. Gen. Did you obſerve any Wound that 
my Lord had? g 

A. Goodall. I think, to the beſt of my Remem- 
brance, my Lord had his Hand wrapped up ina 
Handkerchief, which was bloody; but I was buſy 
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and down in the Houſe, and I cannot ſo well 
tell what Hand it was; I was indeed up and down 
there while they were there. 

Mr. Att. Gen. Do you know of any Orders that 
were given by my Lord of Warwick to be con- 
cealed while he was there ? 

A. Goodall. He did deſire the Door might not 
be opened to any Body that aſked for him, and 
that it might not be ſaid that he was there; and 
when the other two Gentlemen came to the 
Door, he went to the Door himſelf, and when 
he ſaw who they were, he ordered them to be 
let in. 

Mr. Att. Gen. What was the Occaſion of his 
going to the Door himſelf? 

A. Goodall. There was a knocking at the Door, 
and he hada mind to know who it was; and when 
it did appear it was Mr. James and Mr. Dockwra, 
he himſelf ordered them to be let in. 

Mr. Att. Gen. How came the Door to be open 
to them ? | : 

2 Gobdall, Indeed I think he opened it him- 
ſelf. 

Mr. Att. Gen. How long was that after he and 


Capt. French came in? 


A. Goodall. It was about half an Hour. 

Mr. Att. Gen. When they firſt came in, what 
Poſture were they in? Had they any Swords in 
their Hands ? 

A. Goodall. Idid not poſitively take notice, whe- 
ther they had any Swords in their Hands, nor 
what they had when they came 1n. 

Mr. Att. Gea, What became of them after- 
wards ? 

A. Goodall, My Lord of Warwick, Mr. James, 
and Mr. Dockwra, went away within a little while, 
and my Lord of J/arwick ordered 2 Care 
to be taken of Mr. French, as his Friend, and he 
was put to Bed after his Wounds were dreſſed; 
but I cannot tell what afterwards became of my 
Lord Warwick, and the other Gentlemen. 

Mr. Att. Gen. I think you were ſaying, that my 
Lord of Warwick was wounded in the Hand ; 
which Hand was it ? | 

A. Goodall. I cannot poſitively ſay, whether it 
was the Right or the Left. 

L. H. St. Will you who are of the King's Coun- 
ſel, aſk this Witneſs any further Queſtions ? 

Mr. Att. Gen. No, my Lord, we ſhall aſk her 
no other Queſtions. 

E. of Warwick. No, my Lord, nor I. 

Mr. Att. Gen. Then our next Witneſs is Henry 
Amy, who is a Surgeon, and lives at the Bagnio in 
Long-acre; and he will give your Lordſhip an Ac- 
count what paſſed within his Knowledge at this 
time within his Houſe, and who came thither 
wounded, and what particular Care was ordered 
to be taken of Mr. French, and by whom. 


(Mr. Amy was ſworn.) 


Mr. Att. Gen. I deſire you will give an Account 
to my Lords what happened at your Houle carly 
in the Morning, the goth of OFober laſt. 

Amy. The 3oth of Oober laſt, about Two of 
the Clock, I was knock'd up out of my Bed to at- 
tend two Gentlemen, my Lord Warwick and Cap- 
tain French, who came then into my Houle. 

Mr. Att. Gen. In what Condition were they? 

Amy. They were both wounded ; Mr. French 


very much, and my Lord of Warwick in his 
Hand, ; | 
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Mr. Att. Gen., Did you fee any Swords? 

Amy. Yes; they had both Swords in their 
Hands, and my Lord of Warwick's Sword was 
very bloody, , 

Mr. Att. Gen. Well, Sir, when they came in- 
to your Houſe, what Directions was given by my 
Lord Warwick ? 

Amy. He gave Directions, if any Body ſhould 
aſk for him, they ſhould ſay he was not there. 

Mr. Att. Gen. Did any Body come and aſk for 
him ? | 

Amy. While we were taking care of Mr. French, 
and dreſſing his Wound, there were ſome Perſons 
came and knocked at the Door, and my Lord 
of Warwick did order, that no Body ſhould be 
let in; but he himſelf went to the Door, and 
when he found that it was Mr. Dockwra and 
Mr. James, my Lord Warwick ordered that they 
ſhould be let in. 

Mr. Att. Gen, Pray tell my Lords what follow- 
ed after that? 

Amy. After we had dreſſed Mr. French —— 

Mr. Att. Gen. By the Way, was there any par- 


ticular Directions, and by whom, to take care of 


Mr. French ? 

Amy. Yes, my Lord Warwick deſired me to 
take care of him, as his particular Friend. 

Mr. Att. Gen. Well then, after you had dreſſed 
Mr. French's Wound, what happened? 

Amy. I dreſſed my Lord Warwick's Wound. 

Mr. Att. Gen. Pray, whereabouts was my Lord 
of Warwick's Wound? 

Amy. It was near the firſt Joint of his Fore- 
finger, 

Mr. Att. Gen. Pray how long did they ſtay 
there ? 

Amy. After Mr. Deckwra and Mr, James came 
in, and my Lord's Hand was dreſſed, they ſtayed 
a little while, and they Three went away. 

Mr. Att. Gen. What was ſaid when they went 
away? 

Amy. My Lord of Warwick deſired to have 
great care taken of Mr. French; and they ſaid, 
Now let us go away, and they went away. 

Mr. Att. Gen. Pray, what Time did they ſtay 
in your Houſe ? 

Amy. When they went away, I think it was 
about half an Hour after they firſt came in. 

Mr. Att. Gen. Did you take notice of no Sword 
but my Lord of Warwick's? . 

Amy. No, not then. 

Mr. Ati. Gen. Did you afterwards ? 

Amy. Afterwards in the Morning, Mr. #:nch 
called for his Sword, and I looked upom it. 


Mr. Att. Gen. Pray, in what Condition was 


his Sword ? Was it bloody ? 
Amy. It was without Blood, only a little 
dirty. | 
Mr. Att. Gen. Pray, did you obſerve that 
they talked of any Quarrel that had been between 
Captain French and my Lord, when they came 
in! 
Amy. No. 
Mr. Att. Gen. Did you aſk them any Queſtions 
about it, the one or the other of — * 
Amy. No, I did not. 
Mr. 4t. Gen. Did you hear them ſay, how 
they came by their Wounds ? 
2 I did not. 
r. Att. Gen, Did you hear them talk of any 
Body being killed, particularly Mr. Coote ? 


2 s 
2 Amy. 
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Amy. I did not know of any Body being killed 
till next Day. _ f i 

Mr. Att. Gen. Did you take any notice of James's 
and Dockwra's Swords? : 

Amy. Truly, I took no notice of any Swords 
but my Lord Warwick's, while my Lord Warwick 
was there in the Houſe ; but the next Morning 
Mr. French gave me his Sword, and there was an- 
other Sword there, which Mr. French told me was 
Capt. Coote's Sword. 

Mr. Att. Gen. When was that ; how long after 
my Lord of Warwick, and James, and Dockwra, 
were gone away ? 

Amy. It was ſome Hours after. 

Mr. Att. Gen. When did you hear of Mr. Coote”s 
being killed ? : 

Amy. About Nine a Clock next Morning! heard 
of Mr. Coote's being killed. 

Mr. Att. Gen. Whom did you hear it from ? 

Amy. From Pomfret my Servant. 

Mr. Att. Gen. Did you hear no Diſcourſe be- 
tween my Lord of Warwick, Capt. French, Mr. 
James, and Mr. Dockwra about it? 

Amy. No, I did not. 

Mr. Att. Gen. Did they not talk how thoſe 
Wounds came they had, nor did not you aſk who 
gave them ? : : 

Amy. No, I did aſk no Queſtion of either of 
them: And in half an Hour after they came in, 
my Lord of Werwick and the other two Gentle- 
men went away. 

Mr. A:t. Gen. When they left French there, 
what Orders were left about him? 

Amy. Oniy to take care of him, my Lord of 
Warwick deſired that. 

Mr Att. Gen. What Reaſon did my Lord give 
for that ? 

Amy. I heard nothing of Reaſon, only that he 
was his particular Friend. 

Mr. Alt. Gen. Did you hear them talk any 
Thing, whither they would go, when they went 
away. 

Ap. I did hear ſome Talk about going into 
the Country. 

Mr. Att. Gen. Do you know whither they went, 
when they went away from your Houſe ? 

Amy. No, indeed I did not. 

Mr. Att. Gen. My Lord, we have done with 
him. | 

L. H. St, My Lord Warwick, Will your Lord- 
ſhip aſk this Witneſs any Queſtions ? 

Earl of Warwick, I defire to have him aſked, 
Whether I was not wounded in the Hand. 

Amy. His Hand was very bloody, the Handker- 
chief that was about it was wet with the Blood. 

Earl of Warwick. I deſire to aſk him, when it 
was that he ſaw Capt. French's Sword? 

Amy. It was not before the Morning; it was 
abour Nine a Clock, as I remember. 

M. of Norm. Before this Witneſs goes away, I 
deſire he may be aſked one Queſtion, Whether 
he can tell the Size of Mr. French's Sword? 

L. H. St. Here is a noble Lord that deſires to 


know, if you can tell about Capt. French's Sword, + 


what fort of Sword it was ? 

Amy. As to the Blade, it was a middle-fiz'd 
Sword. | 

M. of Norm. Was it a broad Blade or no ? 

Amy. No, my Lord, it was not a broad Blade. 

5 H. St. Mr. Attorney, Who is your next Wit- 
nels 

Mr. Att. Gen. Capt. Loftus Duckinfield. (Who 
was ſworn.) - 


Mr. Att, Gen. This Gentleman will acquaint 


| your Lordſhips what Diſcourſe paſt between theſe 


Gentlemen the next Day ; pray Sir, acquaint my 
Lords what you heard about Mr. Coote's Death, 
and when, and where. 

Capt. Duck. Early in the Morning I was told 
of this Accident. | 

Mr. Att. Gen. By whom? | 

Capt. Duck. One of the Company, I cannot tell 
who, I think they were all together then, my 
Lord of Warwick, Captain James, Captain Dack- 
wra, and no Body ak. 

Mr. Att. Gen. What was their Diſcourſe ? 

Capt. Duck, They ſaid, they believed Captain 


 Coote was killed. 


Mr. Att. Gen. Did they tell you by whom? 

Capt. Duck. By Mr. French, every Body did ſay 
he was his Adverſary. | 

Mr. Att. Gen. What Account was given of the 
Action ? 

Capt. Duck. They ſaid it was done in the Dark, 
and Capt. French was his Adverſary. 

Mr. Att. Gen. Was there any notice taken of 
any Duel ? | 

Capt. Duck. Yes, there was, between thoſe two, 
and the other Perſons on both Sides; and it was 
ſaid my Lord of Warwick was Friend to Mr. Coote, 
and my Lord Mobun. 

Mr. Att. Gen. Who were on the other Side? 

Capt. Duck. Mr. Doctura and Mr. James. 

Mr. Att. Gen. Was there any Diſcourſe, who 
actually fought ? 

Capt. Duck. It was ſaid, that Captain French 
fought with Captain Coote, as they believed, and 
Mr. James with my Lord of Warwick. 

Mr. Att. Gen. Did you fee my Lord of War- 
wick's Sword ? 

Capt. Duck. Some Time of the Day I did, but 
I cannot tell whether it was in the Morning, or 
no. | 
Mr. Att. Gen. In what Condition was it, was it 
bloody or not ? 

Capt. Duck. It was a Steel Sword. 

Mr. Att. Gen. How long did they ſtay with 

ou ? 
F Capt. Duck. About half an Hour. 

Mr. Att. Gen. Did they come publickly ? 

Capt. Duck. We went away in a Hackney Coach 
together. 

Mr. Att. Gen. Pray, what Diſcourſe was there 
about conſulting to go into the Country toge- 
ther ? 

Capt. Duck. That might be diſcourſed, but by 
whom I cannot tel], 

Mr. Att. Gen. Did my Lord of Warwick talk of 
going into the Country ? 

Capt. Duck. Whether the Company talked of 
it, or my Lord of Warwick in particular, and the 
reſt aſſented to it, I cannot well tell. 

Mr. Att. Gen. Whither did they go? 

Capt. Duck. I cannot directly tell. 

Mr. Att. Gen. What Time of the Day was it? 

Capt. Duck. It was about fix of the Clock. 

Mr. Att. Gen. Cannot you tell whither they 
went ? g 

Capt. Duck. Capt. James, and Capt. Dockwra 
went co the Ship and Caſtle in Cornhill about five a 
Clock or (ix, as near as I can remember. | 
Mr. Att. Gen. Can you tell what Time my 
Lord of Warwick went away ? 

Capt. Duck. No, I cannot tell what Time he 
went away, not directly. 5 

gets 1 


160 

Mr. Att. Gen. Can you tell of any Agreement 
amongft them, whither they were to go? : 

pt. Duck. No, I cannot. | 

TH Att. Gen. What Diſcourſe or Concern did 
you obſerve paſt betwcen them, concerning Cap- 
tain Coote ? 

Capt. Duck. My Lord of Warwick ſhewed a 

t deal of Concern for his Friend Mr. Coote. 

Mr. At. Cen. Had you any Notice of Mr. Coote's 
Death amongſt you / 
Capt. Duck. We had Notice before we went 
away, but I cannot tell whether it was before my 
Lord of Warwick was gone. | 

Mr. Att. Gen. Was it after the Diſcourſe of go- 
ing into the Country, or before? 

Capt. Dutk. Indeed, I cannot directly ſay 
when it was. 

Mr. Att. Gen. Pray, what Reaſon was there 
for their going into the Country before he was 


Capt. Duck. They believed he was dead. 

Mr. Att. Gen. Cannot you tell the Reaſon why 
they would go into the Country ? 

Capt. Duck. No, indeed, [ 4annct tell the 
Reaſon. | 

Mr. Att. Gen. Did you obſerve 'my Lord of 
Warwick's Sword? Was there any Blood upon it? 

Capt. Duck. I cannot ſay his Sword was bloody 
at the Point; the whole Blade and Shell was 
bloody to the beſt of my Remembrance. 

Mr. Att. Gen. What Sort of Sword was it ? 
Capt. Duck. It was a pretty broad Blade, a 
hollow Blade, and a hollow open Shell 

Mr. Att. Gen. Was there any Diſcourſe con- 
cerning Captain French ? 

Capt. Duck. Yes, they thought he was very ill 
wounded. : 

Mr. Att. Gen. Was there any, and what Diſ- 
courſe, who ſhould give my Lord of Warwick his 
Wound ? : 

Capt. Duck. It was faid, they believed Capt. 
James gave my Lord his Wound. | 

Mr. Att, Gen. Pray, was there any Blood upon 
Mr. James's Sword, or was he wounded ? 

Capt. Duck. I ſa no Wound upon Capt. James, 
that I know of. + 

L. H. St. Do you believe that my Lord War- 
wick's Sword was bloodied with the Hurt of his 
own Hand, or any otherwiſe ? IE 

Capt. Duck. I cannot tell; it was a Cut-ſhell, 
and the Outſide bloody as well as the In. 

L. H. St. My Lord Warwick, Will your Lord- 
ſkip aſk this Witneſs any Queſtions ? 

Earl of Warwick, No, my Lord. 

L. H. St. Mr. Attorney, if you have any othe 
Witneſſes, pray call them. 


Another Witneſs was produced, that belonged to the 
Ship and Caſtle in Cornhill. 


Mr. Att. Gen. This Man will give you an Ac- 


count what paſſed at his Houſe at that Time, and 


between whom; Pray will you rell my Lords 
who was at your Houle the zoth of Oober laſt, 
and what paſt there then? : 

_ Witneſs. My Lord of Warwick, Capt. James, and 
Captain Doctwra; and when my Lord of Warwick 
came in, I thought my Lord was in a very great 
Concern, and called for Pen, Ink, and Paper, and 
I feared there was ſome Quarrel in hand, but they 
ſaid no, the Quarrel was over, and ſays my Lord 
of Warwick, I am afraid poor Coote is killed. 
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Mr. Att. Cen. Did you obſerve any Defire to 
be private? 

Name. No indeed, I cannot tell that. 

Mr. Att. Gen, How long did they continue 
there? | 

Witneſs. About ſix a Clock my Lord of War- 
wick, and Capt. James, and Capt. Dockwra, and 
Captain Duckinfield went away. 

r. Att. Gen. Can you tell who went with my 
Lord Warwick ? 

Witneſs. No indeed, I cannot tell who went 
with my Lord Warwick; there came in a Gentle- 
man in black, whom I knew to be my Lord of 
Warwick's Steward, and he came and [poke fome 
Words to my Lord of J/orwick, about a Quar- 
ter of an Hour after they came in, and then they 
went away, for after that I did not hear any far- 
ther Diſcourle. 

Mr. Att. Gen. What became of the reſt of the 
Company ? 

Witneſs, They went away; I do not know 
what became of them, nor whither they went; 
ſome of them went in and out of one Room ints 
another ſeveral Times, two or three Times, and 


came out again. 


Mr. Att. Gen. My Lord, we have done with this 
Witneſs. | 

L. H. St. My Lord Warwick, Will you aſk 
him any — ? 

E. of Warw. No, my Lord. | 

L. H. St. Mr. Attorney, who is your next 
Witneſs ? | 

Mr. Att. Gen. Mr. Salmon the Surgeon, who 
by the Coroner's Order ſearched the Wound. ( 
was ſworn.) 

Mr. Att. Gen. Pray, Sir, was you ordered by 
the Coroner to view the Body of Mr. Coote ? 

Salm. Yes, I was ordered by the Coroner to 
inſpe& the Body of Capt. Cote, and to give the 
Jury an Account of the Nature of the Wounds. 

Mr. Att. Gen. Pray, upon the View of the Bo- 
dy, what Wounds had he? 

Salm. There was two Wounds ; one on the 
Breaſt near the Collar-bone, running downwards 
very Deep. 

Mr. Att. Gen. Pray, what Part of the Breaſt 
was it, and how deep was it? 

Salm. It was on the left Part of the Breaſt near 
the Collar-bone, and it penetrated four or five 


Inches. 


Mr. Att. Gen. Can you gueſs at what Sort of 


Sword it was that made the Wound ? 

Salm. No indeed, Sir, I cannot. 

Mr. Art, Gen. Was it a broad Sword, or a lit- 
tle Sword? 

Salm. The Orifice was about the length of half 
an Inch, and about the depth of five Inches. 

Mr. Att. Gen. Was that made with a broad 
Sword, or with a narrow Sword ? 

Salm. Indeed, I cannnqt tell. 


Mr. Att. Gen. You ſay he had another Wound; 


where was that ? 
Salm. That was on his left Side too, near unto 
the ſhort Ribs, under the laſt Rib; which was 
about the length of an Inch, and of the depth of 
ſix Inches, and it run through the Diaphragma. 

Mr. Att. Gen. Did you take one of thoſe 
Wounds, or both of them to be mortal? 

Salm. I did look upon eithenof them to be mor- 
* * — * Occaſion of his Death. 

r. At. Cen. Can you tell, whether they were 

both made with one and the ſame Sword 0 


Saln. 
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Salm. Indeed I cannot tell that, whether they 


pere made with one Sword, or two. 


Mr. Att. Gen. Cannot you tell how they ap- 

red to be? I ſuppoſe you probed them. 

Salm. Yes, I probed them both; one was 
quite through the Diaphragma. 

Mr. Att. Gen. What Time was it that you view- 
ed the Body by the Order of the Coroner ? 

Salm. I ſaw the Body at Ig a-Clock on Sun- 


day Night. 


Mr. Att. Gen. If my Lord of Warwick deſire 
to aſk him any Queſtions, he may. 

E. of Warw. My Lord, I defire to aſk him, 
whether any of the Wounds were large enough 
to be made by a Sword run up to the Hilt ? 

Salm. No, my Lord, ſure they were not. 

E. of Warw. My Lord, I deſire to know of 
him, whether both theſe Wounds were given be- 
fore or behind ? 

Salm. I can only tell you the Length and Depth 
by following of the Probe : the one was down- 
wards, and the other upwards. 

Mr. Att. Gen. Do you ſuppoſe both thoſe 
Wounds were given when the Perſon was ſtanding, 
backward or forward ? 

Salm. *Tis impoſſible to tell how they were 
given, becauſe of the Variety of the Poſtures of 
the Body in the divers Capacities thereby of re- 
ceiving the Wounds ? | 

Mr. Att. Gen. Pray, can you tell whether they 
were given by one and the ſame Sword or no ? 

Salm. Indeed I cannot tell, 

Mr. . Gen. Do you know any Thing to 
the contrary ? 

Salm. I cannot ſay any Thing for it, or againſt 

t. — 
n E. of Kinzfton. My Lords, this Witneſs, if I 
apprehend him right, ſays, the Wound on his Side 
was a large Wound. | 

Salm. Yes, a very large Wound, of the Length 
of about three quarters of an Inch at the Orifice, 
and five or fix Inches deep. 

E. of Kingſton. I deſire he may tell whether 
that Wound could be given by any other than a 
broad Sword ? 

Salm. I cannot tell that. 

E. of Rocheſter. Indeed, my Lords, I would 
have him aſked this Queſtion again; I know not 
whether he can anſwer it orno; but I cannot but 
think it is proper to have ſome Account of this 
Matter. In all Enquiries before the Coroner, 
there is a Judgment to be made of the Nature of 
the Wound, in order to form the Indictments, 
and that the Jury may know with what ſort of 


Weapon it was made; and it is his Profeſſion, as 


a Surgeon, to know ſuch Matters, 

L. H. St. Mr. Salmon, you hear what is requi- 
red of you by my noble Lords, and the Obſerva- 
tion which is made. You are the Surgeon ſent 
for by the Coroner on Purpoſe to inſpect this Bo- 
dy z and when you did ſo, it was incumbent upon 
you to conſider and give Information, as well with 
what ſort of Inſtrument the Wound was given, 
as the Length and Depth of the Wound, that the 
Jury might conſider upon all the Circumſtances 
of the Occaſion, and Manner of the Party's Death: 
And my Lords would know, whether by the Ori- 


fices of the Wounds, when you inſpected them, 


you can make a Judgment, it they were made by 
ſeveral Swords, or the ſame Sword. 
Salm. I cannot ſay that I ſaw any Difference 
between the Orifices, as to the Nature of the In- 
Vor. V. 
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ſtrument they were given with, nor whether they 
were made by one and the ſame Sword or no; on- 


ly the one Orifice was bigger than the other; that 


own. Side was bigger than that at the Collar- 


L. E. Sr. Then ſo far we have Light (if I ap- 


pops you rightly) the Orifice of the upper 
ound was not near ſo wide as that of the lower; 


but it ſeems to be much, in one of your Profeſſion, 


not to be able to judge whether the Wounds were 
given with the ſame fort of Sword, when there 
was ſuch a Difference in the Orifices. 

Salm. That below was a deeper Wound; and 
there was a conſiderable Difference between the 
Largeneſs of one and the other. 

Lord Audley. My Lords, I defire he may tell 
your Lordſhips how far backward the Wound in 
the Side lay. | 

Salm. It was directly on the left Side, immedi- 
ately under the two laſt Ribs, and paſt through 
the Diaphragma. 

M. of Normanby. Pray, ay Lords, let him point 
with his Finger whereabouts it was. 

L. H. St. My Lords would have you ſhew them 
with your Finger whereabouts it was. (Mbich 
he did.) | 

E. of Warw. It is a very material Queſtion for 
me, that he ſhould anſwer, whether he did be- 
lieve that one and the ſame Sword might not give 
both Wounds. 

Salm. ] cannot fay any Thing of it one Way 
or other ; but one Wound went much further 
than the other, becauſe it was in a fleſhy Part; 
and in ſuch a Caſe, the further the Sword goes 
in, it makes the Wound larger. 

Mr. Att. Gen. Then our next Witneſs is Ste- 
phen Turner, who was Mr. Coote's Man; and he 
will give you an Account what Sword his Maſter 
had, and where he found it. N 


[ He was ſworn, a Sword was ſh:wn him.] 


Turner. This was my Maſter's Sword, Mr. 
Coote's, and I never ſaw it after he went out in.the 
Morning, till I ſaw it in the Hands of the Conſta- 
ble, and afterwards before the Coroner. 

Mr. Atr. Gen. What Time did you hear of your 


Maſter's Death ? 


Turner, It was about nine a Clock next Morn- 

ing that I heard he was dead. | 
Nr. Ast. Cen. Where was your Maſter's Body? 

Turner. It was in St. Martin's-Lane. 

Earl of Tankerville. I would defire he might 
be, aſked one Queſtion, Whether his Maſter uſed 
his Left-hand or his Right? 

Turner. I do believe he was a right- handed 
Man. I did never ſee him fence. It was on the 
Sunday Morning that I went to the Round-houſe, 
where I found my Maſter dead. | 

Earl of Warwick. I deſire he may be aſked, 
Whether he has not obſerved a particular Kind- 
neſs and Friendſhip between his Maſter and me? 

Turner. Yes, my Lord : I have ſeveral Times 
waited upon my Maſter, when my Lord and he 
was together, and they were always very civil 
and kind one to another ; and I never heard one 
Word of any Unkindneſs between them. . 

| Earl of Warwich.. Whether he knows of any 
Quarrel that was between us ? 
Turner. No, I never did. 
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Earl of Warwick. I deſire he may be aſked, 

Whether he did not uſe to lie at my Lodgings 
imes ? 

T7 St. You hear my Lord's Queſtion ; What 
ſay you, Did your Maſter uſe to lie at my Lord 
of Warwick's Lodgings at any Time? 

Turner. Les; very often. | 

Mr. Att. Gen. Pray call Pomfret again, and let 
him ſee the Sword. | 


[Then he came in, and two Swords were ſbetn 
bim.] . 


Mr. Att. Gen, I defire he may acquaint your 
Lordſhips what he knows of thoſe two Swords. 

Pomfret. Theſe two Swords were brought in 
by ſome of the Company that came to my Ma- 
fter's Houſe, and when they were ſhewn to Cap- 
tain French in the Morning, he owned this to be 
his, and the other to be Mr. Coote's; and he deſired 
that Notice might be taken that his Sword was 
dirty, but not bloody; and there was ſome Blood 
upon the other. 

Mr. Att. Gen. Who brought in Mr. Coote's 
Sword? 

Pomfret. Indeed I cannot tell. | 

Mr. Att. Gen. Then our laſt Piece of Evidence, 
my Lord, will be that of Mr. bite the Coroner, 


No was ſworn.) 


L. H. St. What do you aſk him, Mr, Attor- 
ney ? 
Mr. At. Cen. From whom had he theſe Swords? 


(The Swords were ſhewn him.) 
White. May it pleaſe your Grace, theſe Swords 


were delivered to me by the Conſtable. 

Mr. Att. Gen. My Lords, I defire he may be 
aſked, Whether, upon his View of the Body, he 
looked upon the Wounds 3; and, Whether he did 
apprehend they were given by one and the ſame 
Sword. | 

White. May it pleaſe your Grace, when I had 
ſworn my Inqueſt, I ſent for the Surgeon that 
was here before, and gave him Order to probe the 
Wounds, that the Jury might know the — of 
them, in order to the drawing up the Inquiſition; 
and I did expreſsly aſk him, Whether he found any 
ſuch Diſtinction between them, that they were 

iven by one and the ſame Weapon, or different 
He ſaid, as he ſays now, That he could 
not tell, Whether the Wounds were given by 
two Swords, or by one; but he did apprehend 
there was a great Difference between them, and 
ſo did I; but generally the Orifice of a Wound 
does cloſe up when the Body is cold : One of the 
Wounds were nearer the Lett Side than the other ; 
to the beſt of my Remembrance, it was almoſt 
behind him. 

Mr. Att. Gen, We have done with our Evidence, 
until we hear what my Lord of Warwick ſays 
tO It, 

L. II. St. My Lord of Warwick, will you aſk 
this Witneſs any Queſtions ? 

Earl of Warwick. No, my Lord. 

L. H. St. Make Proclamation for Silence. 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. , 

Serj. at Arms. O yes, O yes, O yes, His Grace, 
my Lord High Steward of England, does ſtritly 


and command all Manner of Perſons here 


preſent, to keep Silence, upon Pain of Impriſon. 


ment. | 

L. H. St. My Lord of Warwick, the King's 
Counſel have made an End of giving Evidence Fe 
the King ; now is the proper Time for you to 
enter upon your Defence. 

E. of Warwick. May it pleaſe your Grace, and 
you my noble Lords, my Peers, | 

I ſtand here before your Lordſhips, accuſed of 


the Murder of Mr, Coote, of which I am fo inno- 


cent, that I came and voluntarily furrender'd my 
ſelf, ſo ſoon as I heard your Lordſhips might be at 
leiſure to try me; and had ſooner done it, but 
that the King was not then here, nor your Lord- 
ſhips fitting, and had no Mind to undergo a long 
Confinement; and now I think I might well ſub- 
mit it to your Lordſhips Judgment, even on the 
Evidence that has been offered againſt me, whether 
there hath been any Thing proved of Malice pro- 
penſe, or my being any Actor therein, ſo as to ad- 
judge me guilty. And I think I may with hum- 
ble Submiſſion to your Lordſhips ſay, that my 
Innocence appeareth even from ſeveral of the Wit- 
neſſes who have been examined againſt me, which 
I will not trouble your Lordſhips to repeat, but 
ſubmit to your Memory and Obſervation. 


But, my Lords, the Safety of my Life does not 


ſo much concern me in this Caſe, as the Vindica- 
tion of my Honour and Reputation, from the 
falſe Reflections to which the Proſecutor has en- 


deavoured to expoſe me; and I ſhall therefore beg 


your Lordſhips Patience to give a fair and full Ac- 
count of this Matter; In which the Duty I owe 
to your Lordſhips, and to Jultice in general, and 
the Right I owe to my own Cauſe in particular, do 
fo oblige me, that I will not in the leaſt preva- 
ricate, neither will I conceal or deny any Thing 
that is true. 

My Lords, I muſt confeſs I was there when this 
unfortunate Accident happen'd, which muſt be a 
great Misfortune in any Caſe, but was more ſo 
to me in this, becauſe Mr. Coote was my particu- 
lar Friend, and I did all I could to hinder it, as 
your Lordſhips may obſerve by the whole Pro- 
ceedings. 

It was on the Saturday Night when my Lord 
Mohun and I, and ſeveral other Gentlemen, met 
at Locket's, where the ſame Company uſed often to 
meet; and in ſome Time after ſeveral of us had 
been there, Mr. Coote came unexpectedly, and for 
fome time he and we were very friendly, and in 
good Humour, as we uſed to be with each other; 
But then there happen'd ſome reflecting Ex- 


preſſions from Mr. Coote to Mr. French, who there- 


upon called for the Reckoning; and it being paid, 
we left the upper Room, and I propoſed to ſend 
three Bottles of Wine to my own Lodging, and 
to carry him thither to prevent the Quarrel. But 
while the Company ſtop'd to call for a Glaſs of 
Ale at the Bar below, Mr. Coote (whoſe untortu- 
nate Humour was ſometimes to be quarrelſome) 
did again provoke Mr. French to ſuch Degree, that 
they there drew their Swords, but we then pre- 
vented them of doing any Miſchief; then Mr. Coote 
ſtill inſiſting to quarrel further with Mr. French, my 
Lord Mobun and I propoſed to ſend tor the Guards 
to prevent them: But they had got Chairs to go 
towards Leicefter-fields, and my Lord Mobun and I, 
as Friends to Mr. Coote, and intending to prevent 
any hurt to him, did follow him in two other 
Chairs, and as he was going up St. Mart ins Lane, 

| ſop'd 
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ſtop'd him, and I extreamly there preſſed him to 
return and be Friends with Mr. French, or at leaſt 
defer it, for that the Night was very dark and 
wet; and while we were ſo perſwading of him, 
Mr. French in one Chair, and Mr. James and Mr. 
Dockwra in two other Chairs paſt by us, (which we 
guels'd to be them) on which Mr. Coote made his 
Chairmen take him up again, and becauſe the 
Chairmen would not follow Mr. French faſter, 
threaten'd to prick him behind, and when we 
were got to Green-ſtreet, and got out of our Chairs, 
Mr. Cote oficred halt a Guinea to be changed to 
pay for all our three Chairs, but they not having 
Change, he defired Lord Mobun to pay the three 
Shillings, which he did. And in a few Minutes 
after, Mr. Coote and Mr. French engaged in the 
Fields, whither I went for the Aſſiſtance and in 
Defence oi Mr. Cote, and received a very ill 
Wound in my right Hand; and there this fatal 
Accident befci Mr. Coote from Mr. French, whom 
Mr. Cocte had dangerouſly wounded, and I muſt 
account it a great Urhappinels to us all who were 
there: But ſo far was I from encouraging of it, 
that I will prove to your Lordſhips that I did my 
utmoſt Endeavours to prevent it; fo far from any 
Deſign upon him, that I expoſed my own Life 
to ſave his; ſo far rom propenſe Malice, that I 
will by many V itacfſes of good Quality and Cre- 
dit, prove to your Lordſhips a conſtant good and 
uninterrupted Friendſhip, from the firſt of our Ac- 
quaintance to the Time of his Deathz which will 
appear by any Iattances of my frequent Com- 
pany and Correſpondence with him, often lend- 
ing him Money, and paying his Reckonings, and 
about WO Months before his Death lent him an 
hundred Guintas towards buying him an Enſign's 
Place inthe Guards, and often, and even two Nights 
b ore this, he lodged with me, and that very 
Night I paid his Reckoning. 

Aud when I have proved theſe Things, and an- 
ſwered what has been ſaid about the Sword, and 
what other Objections they have made, I doubt 
not but chat I ſhall be acquitted to the entire Sa- 
tisfaction of your Lordſhips, and all the World 
that hear it. 

Before I go upon my Evidence, I will crave 
leave further to obſerve to your Lordſhips, that 
at the Cid Baily, when I was abſent, Mr. French, 
James and Docktora, have been all tried on the ſame 
Indictment now before your Lordſhips, and it was 
then opened and attempted, as now 1t is, to prove 
it upon me alſo; and by moſt of them the ſame 
Witneſſes who have now appeared; and they were 
thereupon convicted only o Manſlaughter, which 
could not have been, if I had been guilty of Mur- 
der, And on that Trial it plainly appeared that 
Mr. French was the Perſon with whom he quarrel- 
led, and who killed him. And now I will call 
my Witneſſes, 

L. H. $t. Will your Lordſhip pleaſe to go on 
to call your Witneſſes, for the Proof of what you 
have ſaid; that is the Method, and then you are 
to make ſuch Obſervations as you pleaſe, 

E. of War. My firſt Witneſs is Captain Edmund 
Xeling, who was with me at Locket's, but went 
away before Captain Coote or any of them came; 
and he will tell you I was with him a while, 


Then Captain Keeting ſtood up. 
L. H. St. Captain Keeting, you are not upon your 


Oath, becauſe the Law will not allow it. In Caſes 


Vol. V. 
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of this Nature the Witneſſes for the Priſoner are 
not to be upon Oath ; but you are to conſider that 
you ſpeak in God's Preſence, who does require 
the Truth ſhould be teſtified in all Cauſes before 
Courts of Judicature, and their Lordſhips do ex- 
pect that in what Evidence you give here, you 
ſhould ſpeak with the ſame Regard to Truth as if 
you were upon Oath ; you hear to what it is my 
Lord of Warwick deſires to have you examined, 
what ſay you to it ? 

＋ ms Keeting. My Lord, I will-tell your 
Lordſhip all the Matter I know of it. I met with 
my Lord of Warwick that Evening at Tom's Cof- 
fee-Houſe, and we continued there till about 
eight at Night; I went away to ſee for a Gentle- 
man that owed me Money, and afterwards I went 
to Locket's, and while I was there, the Drawer 
came up and told me my Lord of Warwick de- 
fired to ſpeak with me, and when he came up into 
the Room, he ſaid he was to meet with my Lord 
Mobun there and Captain Coote, and he aſked me 
it I knew where Captain French and Capt. Fames 
were; I told him I dined with Capt. Coote at Shut- 
tleworth's; and in a while after Capt. Coote came 
in, and about an Hour and an half, I chink, I 
continued there, and Capt. French came in ; Cap- 
tain Dockwra and we drank together for an Hour 
and an half, and they admired about ten a-Clock 
that my Lord Mobun was not come, and I payed 
my Reckoning, not being very well, and away I 
went home; Mr. James came in juſt before I went 
away, but there was no Quarrelling, nor any 
Thing like it before I went away. 

E. of Varw. My Lord, I deſire he may be 
aſked, Wherher we did not uſually meet there 
as Friends, eſpecially Capt. Coo:e and I. 

Capt. Keeting. Captain Coote and my Lord of 
Warwick uſed to be almoſt every Day together at 
that Place. 

E. of Warw. Pray, did he ever know or obſerve 
any Difference or Quarrel between Captain Coote 
and me ? 

Capt. Keeting. No, my Lord, I never ſaw 
any Thing but the greateſt Friendſhip between 
my Lord of Warwick and Captain Cote that could 
be; I was with them and ſaw them together al- 
molt every Day. 

L. H. St. Have you any Thing further to ex- 
amine this Witneſs to ? » 

E. of War. No, my Lord, I have no other 
Queſtion to aſk him. 

L. II. St. Who is your next Witneſs, my 
Lord? 

E. of War. My Lord, I ſuppoſe I ſhall not 
need to trouble you to examine the Chairmen 
over again; your Lordſhips have heard what 
they can fay : I deſire Colonel Stanhope may be 
called. 


Who it ſeems ſtood by the Chair of State, and it 
was ſome while before he could get round 
to come to the Place where the Witneſſes were 
to ſtand. 


L. H. St. While this Witneſs gets round, if 
your Lordſhip has any other Witneſs ready to 
ſtand up, pray let him be called. | 

E. of /arwick. To prove the Kindneſs between 
Captain Cooze and me, I deſire Colonel Bliſſet 
may be called. 


1 2 Who 


IWho flood up. 


L. H. $t. What is it your Lordſhip aſks this 
Witneſs, or calls him to? 

E. of Warw. To teſtify what he knows of any 
Kindneſs or Unkindneſs between Captain Coote 
and me; wherher he has not been often in our 
Company ? ; | 

L. H. St. Have you been often in Company 
with my Lord of I/arwick and Captain Coote ? 

Col. Bliſſet. Yes, my Lord, I was very well 
acquainted with both of them for a Twelve-month 
paſt before this Accident, and I have often been 
in their Company, and I always obſerved that 
there was a great deal of Friendſhip and Kindneſs 
between them. 

E. of Warwick. My Lord, I deſire he may 
tell any particular Inſtance that he knows or can 
remember. 

Col. Blifjet. Iremember when Captain Coote had 
his Commiſſion in the Regiment of Guards, he 
was complaining of the Streightneſs of his Cir- 
cumſtances ; he was to pay for his Commiſſion 
400 Guineas, and ſaid he had but 3oo for to pay 
for it, and my Lord of Warwick did then ſay to 
him, do not trouble your ſelf about that; or let 
not that diſturb you, for I'll take care you ſhall 
have 100 Guineas, and he ſaid he would give 
'Order to his Steward to pay him ſo much; and 
I was told afterwards that he did ſo. 

E. of War. I deſire he may tell, if he knows of 
any other particular Inſtances of my Friendſhip 
to Mr. Coote. 

Col. Bliſſet. Once when he was arreſted by his 
Taylor for 13. my Lord lent him five Gui- 
neas, and uſed very frequently to pay his Reck- 
oning for him. 

E. of Warw, I deſire he may tell, if he knows 
any Thing elſe ; and whether he has not lain at 
my Lodgings, and particularly but ſome ſmall 
Time betore this Accident happened. 

Col. Bliſſet. About ten Days before this unhap- 
py Accident happened, I was at my Lord of War- 
wick's Lodgings, and when I came there I found 
Captain Coote there a dreſſing himſelf; and I aſk- 
ed him how that came to paſs, and he told me 
they had been up late together, and that he had 
ſent home for his Man to dreſs himſelf there ; 
upon which I did obſerve that they had been a 
rambling together over Night; and there was a 
very great Familiarity between them. 

E. of Warw. Did you obſerve any Quarrel 
between us ? 

Col. Bliſſet. No; None at all; I never knew of 
any Quarrel between my Lord of Warwick and 
Captain Cote, but I obſerved there was a particu- 
lar Kindneſs between them, and a great deal of 
Friendſhip I know my Lord of Warwick ſhewed 
to him, in paying of Reckonings for him, and 
lending him Money when he wanted, 

E. of Var. My Lord, I deſire he may be aſked 
whether he does not know that Captain Coote was 
ſtrained for Money. | 

Col. Bliſſet. I did hear Captain Coote ſay, That 
he had not received any Thing from his Father 
for thirteen Months, and his Father was angry 
with him, and wouid not ſend him any Supply, 
becauſe he would not conſent to cut off the Ea. 
tail, and ſettle two or three hundred Pounds upon 
a Whore he had. 

Mr, Att. Gen. Pray, Sir, will you conſider with 
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Oath, anſwer the Que 
r 


as 


are not upon your 
ions truly, for you are 
obliged to ſpeak the Truth, though you are not 
ſworn, whenever you come to give your Teſti- 
mony in 'a Court of Judicature ; Pray acquaint 
my noble Lords here, Whether you did never hear 
my Lord Warwick complain of Capt. Coote ? 

Col. Blifſet. No, I never did hear him com- 
plain of him. 

Mr. Att. Gen. Did you never hear the leaſt 
Word of any Quarrel between them. 

Col. Bliſſet. No, indeed, I did never hear of any 


your ſelf, and though you 


Quarrel between them. 


Mr. Att. Gen. Did you never hear of any Un- 
kindneſs at all? 

Col. Bliſet. No, indeed, my Lord, not I: 
I never ſo much as heard of the leaſt Unkindneſs 
whatſoever. 

L. H. St. Well then, my Lord, who do you 
call next? 

Earl of I/arwick. Now Colonel Stanhope 28 
here, I defire he may be aſked the ſame Queſtion, 
Whether he does not know the particular Friend- 
ſhip that was between Captain Coe and me, and 
what Inſtances he can give of it ? 

IL. H. St. You are to conſider, Sir, though 
you are not upon your Oath, you are in a great 
Court, and under no leſs ſtrict Obligation to teſtify 
the Truth, and nothing but the Truth: You hear 
what my noble Lord aſks you. 

Col. Stanbope. My Lord, I have known my 
Lord of J/erwick and Captain Coote for about a 
Twelvemonth, and I did perceive that they did 
always profeſs a great Kindneſs for one another. 

Earl of Werwick. I deſire to know of him, 
Whether he oblerved any particular Friendſhip 
between Capt. Coote and me, much about the 
Time of this Buſineſs. 

Col. Stanhope. About eight or ten Days before 
this unhappy Accident, I went to wait upon my 
Lord of }/erwick twice at his Lodgings : Once I 
found Captain Cz27e there, one of them was in Bed, 
and the other was dreſſing of himſelf ; I thought 
they were very good Friends that were ſo fami- 
liar, and I had good Reaſon to think ſo, becauſe 
of that Familiarity : Both the Times that I was 
there, when I found them together, was within 
eight Days before the Accident happened. 

Earl of Varwick. The next Witneſs I ſhall 
call will be Mr. Diſney. 

Mr. Att. Gen. But before Colonel Stanhope goes, 
I defire to aſk him this Queſtion, Whether he 
did never hear or know of any Unkindneſs be- 
tween my Lord of Warwick and Capt. Coote ? 

Col. Stanhope. No, indeed I did not, I always 
thought them to be very good Friends. 

L. H. St. Will your Lordſhip go on to your 
next Witneſs. 

Earl of Warwick. Yes, my Lord, there he is, 
Mr. Diſney ; I deſire he may be aſked what he 
knows of any Expreſſions of Kindneſs and Friend- 
ſhip between me and Capt. Coole. 

Mr. Diſney. About the Time that Captain Coote 
was to have his Commiſſion in the Guards, my 
Lord of Warwick received a Letter from him, 
wherein he deſired him to lend him the 100 Gui- 
neas, according to his Offer, for he had but 300 
by him, and he ſaid his Father was unkind to him, 
and he could have no Money from him, and he 
would be honeſt to him, and pay it again as ſoon 


as he could ; my Lord ſent for his Steward, and 
ordered him to provide 100 Guineas for Captain 
. Coote 
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Coote while I was there; and all the Times that, 
ever Iſaw them together, which was very fre- 
ntly, 
= hat could be; and ſeveral Times I have ſeen 
my Lord of Warwick pay Captain Coote's Rec- 
koning lor him, and lent him Money when he 
ted Money. : 
"Me. Att. - if I deſire to aſk you, 3 this 
ucſtion, though you are not upon Oath, yet 
— are obliged — 9 the Truth in a Court of 
Juſtice as much as if you were upon Oath: Did 
you not know or hear any Thing of a Miſunder- 
itanding or Quarrel about the Time that this Bu- 
ſineſs happen'd ? 

Mr. D:/n-y. No, indeed: I was with them to- 
gether but the Day before, and frequently, and I 
heard nothing of any Unkindneſs between them 
in my Life, nor never knew of any Quarrel be- 
tween them, or any Reaſon for it. 

TL. H. St. My Lord, who is it you call next. 

Earl of I/arwick. Colonel Whiteman. (Who 
ſtood up.) 

L. II. ot. What do you call this Gentleman for? 

Earl of Werwick. It is to the ſame Effect, to 
acquaint your Lerdſhips with what he knows of 
the Converſation between Captain Coote and me. 

Col. Whiteman. My Lord, I know my Lord of 
Warwick und Captain Coote were conſtant Compa- 
nions together; they dined together almoſt every 
Day for half a Year's Time almoſt z and as to this 
Time, when this Buſineſs had happened, I went 
to my Lord of J/arwick, being ſent for by him, 
and found him at a private Lodging, where he 
expreſſed a great deal of Concern tor the Death of 
his dear Friend Mr. Coete, and he ſhewed me the 
Wound he had received in his Hand, and he defired 
he might be private, and he told me he believed 
People would make worſe of it than it was, be- 
cauſe he did not appear z but he did but intend to 
keep himſelf out of the Way till he could be tried; 
and I too what Care I could to get him a Conve- 
nience to go to France. f 

Mr. Ait. Gen. Pray, What Reaſon did he give 
for his going away ? 

Col. // hiteman. The King being at that Time 
out of Z#zz/and, and ſo the Parliament not Sitting, 


he ſaid he did not love Confinement, and had ra- 


ther be in France till the Parliament ſhould meet, 
and he might have a fair Trial, which he thought 
he ſhould beſt have in this Houle. 

Mr. At. Gen. But pray, Sir, conſider, You 
are bound to tell Truth, and the whole Truth, in 
ſuch a Caſe as this: Are you ſure there was no 
Unkindnefs or Quarrel, between my Lord War- 
wick and Captain Coote about this Time? 

Col. J/hiteman. No, I never knew of any Quar- 
rel or Unkindneſs between them in all my Life. 

L. H. St. My Lord, Have you any more Wit- 
neſles ? | 

Earl of Varwicł. J have a great many Witneſ- 
ſes more to the ſame Purpoſe, but I think I need 
not trouble your Lordſhip with them; only I 
would call a Perſon that has been mentioned, that 
is my Steward. 

L. H. St. What is his Name? 

Earl of Warwick. Edmund Raymund. (Who 


ſtood up. 


L. H. St. What pn do you aſk him? 
Earl of Warwick. I deſire he may tell what he 
knows of any Friendſhip between Captain Coote 
2 me, and what particular Inſtances he can give 
It. 


there was the greateſt Kindneſs between 


Raymund. My Loxd, I know that my Lord ſent 
for me, and ſaid Captain Coote had — for 
100 Guineas to pay for a Commiſſion in the Gua 
which he had not Money to make up, and I know 
that they were conſtant Companions every Day, 
did eat together, and often did lie together, and 
I did provide the 100 Guineas for him ; and I al- 
ways did obſerve that there was a very great 
Friendſhip between them, | 7 

Earl of Warwick. My Lord, the next Witneſs I 
ſhall call will be Mr. French, who, I hope, havi 
been tried, and had his Clergy allowed him, wi 
be a good Witneſs; I ſhould be ſorry to interpoſe 
any thing that would be a Hindrance to your 
Lordſhips giving Judgment in this Caſe preſent- 
ly; he is able to give your Lordſhips an Account 
of the whole Matter ; and though, I hope, I have 
no need of calling him as a Witneſs, yet I hum- 
bly offer it to your Lordſhips. | 
* . St. What ſay the Counſel on the other 

ide? 

Earl of Warwick. My Lord, I do not inſiſt up- 
on it; I think I have no need of it. 

L. H. St. Your Lordſhip muſt judge for your 
ſelf how far it is for your Advantage, to deſire 
that this Matter ſhould be debated. | 

Earl of Warwick. I donot deſire to take up your 
Lordſhip's Time, though I am very well adviſed, . 
that he is a good Witneſs in Law. | 

Earl of Roch. I apprehended it the Duty of the 
King's Counſel] to make Objection againſt any 
Witneſs that ſhould be produced by the Priſoner 
I am loth togive your Lordſhips any unneceſſary 
Trouble, yet I own, that I am not fatisfied that a 
Witneſs ſhould be offered and rejected, though the 
Objection be not made and argued, by my Lord, 
the Priſoner at the Bar: If a Witneſs be offered, 
and they think they have an Objection againſt 
him, if they do inſiſt upon it, it will occaſion a 
Debate, and then we muſt adjourn into the Houſe 
of Lords. 

L. H. St. It is not inſiſted upon by my Lord, 
as I apprehend. My Lord of Warwick, Have you 
any other Witneſs you would have called ? 

Earl of Warwick, I deſire to aſk Mrs. Amy a 
Queſtion or two. 7 


Then ſhe ſtood ap. 


L. H. St. What does your Lordſhip aſk her? 

Earl of Warwick, What ſhe remembers paſſed 
at her Houſe about my Sword, or any Thing. 

Mrs. Amy. My Lord, when I came into the 
Room where my Lord of Warwick and Captain 
French were, in our Houſe, I ſtood by Capt. French 
while his Wounds was dreſſing, and I ſaw my 
Lord of Warwick's Sword, and looked upon it, 


and the Hilt and all the Shell was full of Blood, 


and it ran down to the Bottom of the Sword Blade. 

Earl of Warwick. I deſire ſhe may be aſked, 
how ſoon that was after my coming in ? 

Mrs. Amy. It was a Quarter of an Hour after 
my Lord came in. 

Earl of Warwick. I defire ſhe may ſpeak what 
Sort of Sword it was at the Hilt, whether it were 
open or cloſe ? | 

Mrs. Amy. Indeed, I cannot ſay; but the Hilt 
was full of Blood, the Shell of ir, and it ran down 
to the Bottom of the Blade. | | 

L. H. St. Has your Lordſhip done? 

Earl of Warwick. My Lord, I will only take 
notice, that the three Gentlemen that were on the 
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other Side, were tried at the Old-Baih, and found 
guilty only of Manſlaughter z but now I being on 
his Side, and not having any Malice to him, but 
always a great deal of Friendſhip, I ſubmit it to 
your Lordſhips, whether J can be thought any 
Ways guilty of his Death; and I humbly my 
your Lordſhips will hear my Counſcl, if you make 
any doubt of that. 

L. II. St. What is it your Lordſhip would have 
Counſel heard to? 

E. of Wer. To this Caſe, my Lord, Whether 
there being ſix Perſons, Three of a Side, one is 
killed, and I being engaged on the Sideof him that 
was killed, the three on the other Side have been 
tried for the Death of that Man; whether I, who 
was of his Side be equally guilty with them, who 
were on the other Side, eſpecially, I engaging 
particularly with another of the three, that were 
of the other Side: That Queſtion J defire my 
Counſel may argue, whether I be. equally guilty 
with them that were on the other Side, and who, 
notwithſtanding Death happened in the Caſe, 
yet were found gailty only of Manſlaughter. 

L. Gedolphin. My Lords, it has been moved by 
my noble Lord at the Bar, that his Counſel ſhould 
be heard about Mr. French's being Witneſs, whe- 
ther he ſhould be a Witneſs or no; I think it would 
be much for the clearing of the Fact one Way or 
other, if the Evidence of that Witneſs could be 
heard ; but whether he can be heard, or not, 
according to Law, is a Queſtion that muſt be de- 
bated amongſt your Lordſhips, after your Lord- 
ſhips have heard the Counſel on both Sides, and 
perhaps the Opinion of the Judges upon their 
Arguments; and therefore I think we muſt ad- 
journ, to conſider whether this Matter ſhall be 
argued or no. | 

L. H. St. What ſay you to this Matter, Mr. 
Attorney ? 

Mr. Att. Gen. My Lords, I ſhould agree with 
the Motion that is made, if there were any Thing 
inſiſted upon by the Priſoner at the Bar, that 
would bear a Queſtion or Argument; but my 
Lord of Warwick himſelf has waved the Objec- 
tion, and ſo I think there is no need for any Ar- 

ument on our Side. 

L. Godol. J would agree with the Motion that 
was made for adjourning, in order to debate, but 
deſire to be thus underſtood, if he thinks it for 
his Advantage, that this Witneſs ſhould be heard 


for him, which he knows beſt, whether it be or 


be not; then I do ſuppoſe your Lordſhips will 
adjourn, to conſider of it in your own Houſe 
amongſt your ſelves ; it will not be proper to en- 
ter into the Debate here, nor there neither, till 
you know what Objection the Counſel for the 
King make againſt this Man's being an Evidence, 
and therefore we would know, it is fit to be 
known, whether my Lord's waving, or not in- 
ſiftingupon this Man's Teſtimony, be free and vo- 
luntary, and abſolute ; or whether it be only in 
reſpect to the Trouble it may put the Houſe to 
for the Debate. 

L. H. St. My Lord Warwick, ſome of my noble 
Lords obſerve you have deſired Mr. French ſhould 
be examined, and that your Counſel may be heard 
to that Point, Whether he be by law a Witneſs, or 
not; ſeveral of my Lords think it reaſonable, 


Counſel ſhould be heard, Whether he be a Wit- 


neſs or not; or at leaft, that that Queſtion ſhould 
be conſidered amongſt themſelves, if inſiſted up- 


on; therefore your Lordſhip is to declare, whe- 


ther you do inſiſt upon it, or deſire to wave it. 

E. of War. I wholly ſubmit my felt to your 
Lordſhips; but as I am adviſed by my Counlcl, I 
hope he is a good Witneſs, and 1 deſire my Coun- 
ſel may be heard to that Point. 

Mr. Att. Gen. My Lords, in Truth I acknow- 
ledge, according to the Method of Law, the Ob- 

jection ought to come of our Side, for I think we 
have very good Reaſonto oppoſe that Gentleman's 
being a Wuneſs in this Cale, even upon that Ob- 
jection which my Lord has made himiclt, upon the 
Conſideration, that he has been found guilty of 
Manſlaughter, for the Death of this very Perſon. 
It is true, upon his Prayer, Clergy was allow'd 
him, but the burning ot the Hand was reſpited, 
and he was not burnt in the Hand, and he is not 
pardoned; and how far can he be a Witneis in this 
Caſe, is the Objection 3 It a Man convicted of 
Felony, that is within Clergy, prays his Clergy, 
and it is allowed him, but he is not burned in the 
Hand, nor pardoned, we apprehcnd he is no 
Witneſs ; and that is the Objection we mike a- 
gainſt his Teſtimony to your Lordſhips. 

L. I. St. My Lord ot Warwick, you hear what 
is ſaid by way ot Objection agatult this Man's 
being a Witneſs. What lay you to it ? 

E. of Warw. For Matter of Law, my Lords, 
I am not capable of ſpeaking to it, but I deſire 
my Counlel may. 

L. H. SI. That which Mr. Attorney propoſes 
by way of Objection is Matter of Fatt, and the 
Matter of Law does not ar iſc till the Fact be ſet- 
tled, which muſt fal! within your Lordſhip's own 
Knowledge, who produce him as a Witnels, and 
—— po you mult aniwer to that Fact your 

elt. 

E. of War. I deſire to know of your Lordſhips, 
if a Man be convicted of Felony that is within 
Clergy, and prays his Clergy, and it is allowed 
him, but the burning of the Hand is reſpited, and 
there is a Warrant tor his Pardon; whether he 
cannot be a good Witneſs : That his Clergy was 
allowed, and the burning of the Hand rclpucd, 
I have the Record here to ſhew. 

L. H. St. My Lords, my noble Lord at the 
Bar, inſiſt ing upon a Warrant tor a Pardon, I 
muſt acqua int you with ſomething that hap- 
pened during your Lordſhips fitting here this 
Day; ſince I came hither a privy Seal was delive- 
red to me, in order to paſs a Pardon for the burn- 
ing in the Hand of Mr. French, for the Man- 
3 gag = 3 he was convicted at the O/d- 

aily ; ſo far I can acquaint your Lordſhi 
Matter of Fact. b ; A” EY 

Earl of Warwick. My Lord I am adviſed by 
my Counſel, that he is a good Witneſs without a 
Pardon, or without burning in the Hand. 

L. H. St. What ſay you, Mr. Attorney, to the 
aq ay Now you underitand what the Fact tru- 

y is. 

Mr. Art. Gen, Yes, my Lord; and I do appre- 
hend, with Submiſſion to your Lordſhips Judg- 
ment, That a Man convicted of Felony, tho he 
prays his 1 71 _ has it allowed him, but is 

urnt in the Han 
bas Wins, „nor has any Pardon, cad 

L. H. St. That is the Caſe upon which you 
are to form your Objections: Here is a Man pro- 
duced as a Witneſs, who has been convicted of 
Felony, within the Benefit of Clergy, has craved 


his Clergy, has had it allowed, but has n 
SY, ot 
burnt in the Hand, nor pardoned, a: 


Mr. 
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vides there ſhall be a Mark ſet u 


Mr. Att. Gen. Then, my Lords, with humble 
Submiſſion, upon the Matter of Fact ſo ſtated, 1 
make this Objection, That he is no Witneſs in 
Point of Law: He has been convicted, in one re- 
ſpect, for the very Offence for which the noble 
Lord, the Priſoner at the Bar, ſtands indicted: 
Tho not in the ſame Degree as the Indictment ſets 
t forth, yet it is for the ſame Fact. Upon this 
Indictment Mr. French was indicted at the Seſſions 
at the Old- Baily, and there he was found guilty of 
Man-flaughter, upon which, he pray'd the Benefit 
of his Clergy, which was allow'd him, but he was 
hot burnt in the Hand: Thus ſtands the Cafe in 
Fact. Now, my Lords, the Allowance of Clergy 
of it ſelf, does not diſcharge the Party from the 
Offence, ſo far as to ſet him Refus in Curia, and 
make him in all reſpe&s a Perſon fit to have the 
Benefit and Privileges of a Probus & legalis Homo, 
till he has paſſed through thoſe Methods of ſet- 
ting himſelt Right in the Eye of the Law, that the 
Law hath preſcribed; and in order to ſet this 
Matter in its true Light before your Lordſhips, 


it will be neceſſary for me to open to your Lord- 


ſhips, as far as I can, the Nature of this Benefit 
of Clergy, and what Advantage did accrue to 
the Party, by having that Benefit allow'd him, 
and likewiſe what Benefit he had by the Act that 
enacted the Burning in the Hand, which was the 
Statute of the 4th of H. VII. And by that Act the 
Burning in the Hand was to be of no more Effect, 
but only to ſhew that he had had his Clergy al- 
lowed him; and that unleſs he were within Orders 
he ſhould have it no more than once. Before 
that AQ of Parliament, a Perſon might have had 
the Benefit of Clergy ſeveral Times, but that Act 
limits it as to Time, that it ſhall be but once: And 
therefore, in order to the having of it known, 
whether a Man once had his Clergy allow'd him, 
that did not produce his Orders, that Act pro- 
n him at the 
Time of the Allowance of this Clergy, as a To- 
ken that it was allowed him, and he was never 
ro have it allowed afterwards, but even at that 
Time he was to be delivered over to the Ordi- 
nary to make his Purgation ; bur ſince that Act, 
ſeveral Statutes have been made about this Matter, 
I ſhall mention one that relates to your Lordſhips, 
and that is the Statute of Edward the VIth, which 
indeed does Enact, That in caſe where a Peer is 
convicted of Felony within the Benefit of Clergy, 
he ſhall be diſcharged without being burnt in the 
Hand, but then and thus the Law ſtood till the 
Statute of 18 Eliz. cap. 7. by which 'tis Enacted, 
That after the Burning in the Hand the Priſoner 
ſhall be delivered to the Ordinary, but he ſhall 
be diſcharged by Virtue of which Act, after burn- 
ning in the Hand, the Priſoner hath made full Sa- 
tisfaction to the Law, without that Sort of Pur- 
gation which was before requiſite to be made, but 
till he be burnt in the Hand, or has his Pardon, 


he is not to be diſcharged; it may be he may be 


bailed out by the Judge, in order to get a Pardon, 
but ſtill he remains in ſtatu quo, as to his being a 
Witneſs, or any Thing of that Nature; his Cre- 
dit is gone till it be reſtored by the King's Par- 
don, or his undergoing the Puniſhment that the 
Law requires; and no Man would ſay, that where 
one lies under a Conviction of Felony undifchar- 
ged by burning in the Hand, or Pardon, that he 
can be a Witneſs ; he remains juſt as he was be- 
fore, the Conviction remains upon him, which 
diſabled him to be a Witneſs ; and that we ſubs 


U 
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mit to your Lordſhips as the Cafe of this Perſon, 
i © French. NOR ans 
r. Sol. Gen. My Lords, if your Lordſhips 
leaſe to ſpare me one Word of the' fame Side: 
re at common Law there would be no difficulty 
at all, that a Perfon convicted of Felony within 
the Benefit of Clergy, unpardoned, and undifchar- 
ged, could be no Witnefs ; and fince thoſe ſeve- 
ral Statutes that have been mentioned by Mr. At- 
torney, unleſs there be an actual Burning in the 
Hand, or a Pardon for that Burnjng in the Hand 
fure it cannot be pretended, that one convicted of 
Felony can be admitted as a Witneſs. If my Lord 
of Warwick does infiſt upon his Evidence as Mat- 
ter of Right, we, for the King, do inſiſt upon it. 
that there is no Right at all in 2 Caſe ; for French 
muſt be taken to be one convicted of Felony, and 
notdiſcharged without either Burning in the Hand, 
or pardon, and then we are ſure it cannot be pre- 
tended in Law that he can be a Witneſs. © 
L. H. St. My Lords, the King's Counſel have 
ſtated their Objection, what is your Pleaſure to 
have done it ? | | 
Earl of Rivers. I ſuppoſe, my Lords, that it will 
be neceſſary to hear what Anſwer my Lord of 
Warwick gives to this Objection. | 
L. H. St. Is it your Lordſhips Pleaſure then, 
that the Counſel aſſigned for my Lord F/orwick be 
heard what they have to ſay to this Matter? 
© Lords. Ay, ay, ay. | 


[Then Sir Thomas Powys came to the Bar, and 
food bythe Earl of Warwick, and ſpoke thus.) 


Sir T. Powys. May it pleaſe your Lordſhips, 1 
am by the Order of this Honourable Houſe, aſ- 
figned of Counſel for this noble Lord at the Bar, 
in point of Law ; and, my Lords, as to the pre- 
ſent r that has been ſpoken to by the King's 
Counſel, I am a little ſurprized to hear it ſhould be 
wondered at, that my Lord of Warwick ſhould in- 
ſiſt upon it, that this Gentleman ſhould be examin- 
ed for him as a Witneſs, becauſe, with humble 
Submiſſion to your Lordſhips, I think the Autho- 
rities of Law will make for the Opinion on the 
other Side. Mr. Attorney General ſays true, the 
firſt Statute that was made for Burning in the 
Hand, was that in 4 H. VII. before that Time the 
Benefit of Clergy, even for Murder, was uſed to 
be allowed upon the Prayer of the Party, and he 
was thereupon delivered over to the Ordinary to 
make his Purgation, and that not only once, but 
toties quoties, let him demand it as often as he 


would, and as often as he offended it was allow. 


ed: This was thought ſuch a Privilege as ought 
to be reſtrained ; that Statute of the 4th of Hen. VII. 
takes notice that an ill Uſe was made of it, and 
therefore does Ordain, That it ſhould be allow'd 
no more than once, unleſs to Perſons within Or- 
ders: And as a Means to know, Whether it had 
been before allowed, or not, the Act does direct, 
That the Party convicted ſhall be burnt in the 
Hand, that is all the Act does appoint, it does 
no otherwiſe alter the Caſe; it does not impoſe 
it upon the Party as a Puniſhment for the Offence, 
but only as a Mark of Diſtinction, that if ever 
he came again before the Court, and being con- 
victed of the like Offence, ſhould pray the Bene- 
fit of Clergy, then upon InſpeCtion it might be 
known whether before he had been allowed his 
Clergy or not; and fo ſtood the Law without 
Alteration as to the Manner of Delivery of the 


Cri- 
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Criminal over to the Ordinary to make his Purga- 
tion, with which the temporal Law, in the Man- 
ner of doing thereof, did not intermeddle; and 
therein conſiſted, with reſpect to this Matter, the 
Benefit of Clergy. Afterwards, by the Statute of 
Edward the Vith, the Peers were exempted from 
the Burning in the Hand; and then comes the Act 
that we rely upon, which is, that of the 18th of 
E1;z. that takes notice of the former Act of the 
4th of H. VII. which only ordered the Burning of, 
the Hand for the Purpoſes aforeſaid, but left the 
Party to be deliveredover to the Ordinary to make 
his e which was found to be a Matter 
attended with many Abuſes, and upon the Refor- 
mation thought fit to be aboliſhed, and taken 
away, becauſe it was only an outward Appear- 
ance and Shew of Purgation, and was often the 
Occaſion of very great Perjuries, therefore it is 


taken totally away, and by this Act the Party 


ſhall have the Benefit of Clergy without making 
Purgation, as fully as if he had actually made it. 
But, ſay they, There is {till left ſomething that 
the Law requires, which is, that he ſhould be 
firſt burnt in the Hand, and if he be not burnt 
in the Hand, or at leaſt pardoned, he is not in 
that Condition that the Law calls for in ſuch a 
Caſe, to ſet him Rectus in Curia: If he be burnt 
in the Hand, or pardoned by the King, they 
agree on the other Side, that he may be a very 
good Witneſs. My Lords, that Act of Parlia- 
ment of Queen Eliz. does impower the Court that 
tries the Criminal, and before whom he is con- 
victed, not only to burn him in the Hand, pur- 
ſuant to the Act of Hen. VII. but alſo to detain 
him in Priſon for a Year after; but yet I think 
that doth not ſignify any Thing one Way or other 
ro reſtore him, or not reſtore him to his Cre- 
dit; for I think the Burning in the Hand, which 
is a Mark of Infamy, was never intended as a 
Means, any more than Impriſonment for a Year, 
of reſtoring a Man to his Credit it was only to 
ſhew he had his Clergy once, and ſhould have it 
no more, The Allowance of Clergy by the 
Statute of Eliz. gperates as a Pardon; only, faith 
the Statue, he Wn not be delivered out of Pri- 
ſon before he is burnt in the Hand, according to 
the Statute of Hen. VII. No body can ſay, that 
the Continuing in Priſon for a Year, which the 
Court may order, though burnt in the Hand, 
would, as to reſtoring of Credit, have operated 
one Way or other: But that we inſiſt upon is, 
That the Allowance of Clergy ſets him right in 
Court, ſince Purgation is aboliſhed, and is the 
ſame Thing as if he had undergone the ceremo- 
nial Parts of a formal Purgation. It is the Al- 
lowance of Clergy that makes the Alteration or 
Operation in this Caſe, by Virtue of this laſt Act 

the 18th of Eliz. for we take it, that he is to 


have the ſame Benefit of his Clergy, as it he had 


been delivered to the Ordinary, and Purgation 
had been made; and now the Allowance of Cler- 
gy by this AR, gives the fame Benefit to the 
Party, as Purgation would have done before the 
AR, and he is in the ſame State and Condition as 
he would have been in Caſe of a Purgation, or of 
a Pardon by the King. The Authorities are all 
with us. There is a Caſe that 1s very well known 
among the Men of the Law in the fourth Report 
of my Lord Cole, Holcroft*s Caſe, who was in- 
dicted and convicted of Manſlaughter, and he 
prayed the Benefit of his Clergy; the Judges 
thought fit to refpite their Judgment therein, but 


Pr. 


his Prayer was enter'd upon Record; and then 
an Appeal being brought againſt him, it came ta 
be a Queſtion, How far he had had bis Clergy : 
For by the Statute of the 3d of Hen. VII. an Ap- 
pers will lie notwithſtanding a Conviction, if che 
arty. have not had his Clergy; and in this Caſe 
it was adjudged, That the Party having prayed 
his Clergy, he ſhould have the ſame Benefit as if 
the Court had ordered every Thing to be actually 
executed, which ought thereupon to be done : 
And ſurely then it can be no Queſtion, Whether 
a Man ſhall be a Witneſs or no, who has had 
his Clergy allowed. It is ſo entred upon Record, 
That the Book was adminiſtred to him, and that 
he read as a Clerk; for the Party has done as 
much as he can, prayed the Benefit of his Cler- 
gy, and had it allowed, and ſo it is enter*d upon 
Record. The Reſpiting of the Burning of the 
Hand till the King's Pardon be obtained, ſhall 
not, ſure, put him in a worſe Condition than he 
would have been, if he had actually been burnt 
in the Hand. My Lords, I have in my Hand a 
Book which is of very great Eſteem, and that is, 
The Reports of my Lord Chief Juſtice Hobbart, 
wherein he declares his Opinion in this Point, 
and for whoſe Opinion every one of our Gown 
ever hath teſtified a very great Veneration and 
Reſpect ; the Caſe is that of Searle and Williams, 
wherein my Lord Hobbart has ſpoken ſo fully to 
this Matter, that I think it ought to put an End 
to the Queſtion : He ſays, the Statute of Eliz. ap- 
pointing the Burning in the Hand without Pur- 
gation, does operate as a Statute-Pardon to all 
ntents and Purpoſes, and the Party having now 
the Benefit of his Clergy allowed, is in all Re- 
ſpects in the ſame Condition as if he had been 
acquitted : That is the Opinion that he holds 
throughout that Cafe : I need not trouble your 
Lordſhips with reading all the particular Words 
that he uſes, but only thoſe which relate to the 
Thing now in Queſtion, immediately before your 
Lordſhips. He delivers his Opinion, That whoſo.ver 
ſpeaks Words of Accuſation, reflecting upon a Man 
for any Offence for which he was indicted and convitt- 
ed, and had had his Clergy allowed, an Action lies as 
if be had been totally acquitted from it; *tis not the 


Burning in the Hand, but the Allowance of Clergy, 


that ſets him right in his Credit in the Eye of the Law, 
and be is thereby in the ſame Condition in - Reſpett, 
that he would have been, if be never had bad any Con- 
viction upon him, Towards the End of the Caſe 
his very Words are theſe, Though the Statute ſaith, 
after burning in the Hand according to the Statute 
in that behalf made, he ſhall be diſcharged, and there 
is no Burning in the Hand, that makes nothing ; for 
though it be a Caſe where the Hand ought to be burnt, 
het it is not ſo eſſential but a Man may have the Be- 
nefit of the Statute, tho be be not burnt ; the King 
may pardon the Burning, for the Burning, even in an 
Appeal, is no part of the Judgment, nor ſo much as in 
the Nature of Puniſhment, but rather a Mark to no- 
tify that he may have his Clergy but once. Theſe are 
his very Words in this Caſe ; ſo that the Statute 
of Queen Elizabeth doth aboliſh Purgation, but 
gives the Party all the Benefit thereof, as if he 
had gone through it, and inſtead of delivering the 
Party to the Ordinary to make his Purgation, it 
ſays, he ſhall be deliver'd out of Priſon ; but leſt 
it might ſeem to repeal the Statute of Hen. VII. 


as to Burning in the Hand, it adds, Being burnt in 


the Hand, according to the Statute in that behal pro- 
vided : By:the Statute of Hen. VII. he was firſt to 


* OY * * 
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be burnt in the Hand, and then delivered to the 
Ordinary to make his Purgation; but by the Sta- 
tute of Eliz. he is firſt pardoned his Crime by 
being allowed the Benefit of his Clergy, without 
making his Purgation, and afterwards to be burnt 
in the Hand betore he be delivered out of Priſon; 
ſo that the Burning in the Hand is only a Con- 
dition precedent to his getting out of Priſon, not 
to his being reſtored to his Credit : The King 
may pardon the Burning 1n the Hand undoubt- 
edly, and he has gone a great Way in this Caſe, 
for he hath given a Pardon as far as the Privy- 
Seal, and that is ſufficient to ſhew his gracious 
Intention of pardoning it throughout; and if 
there be need, we hope it may pals yet forward. 


What we inſiſt on, is not only the Opinion of 


my Lord Chicf Juſtice Hobbart, but he is followed 
therein by the Opinion of a Man of very great 
Authority, one no leſs eminent than he in his 
Prof.fion, and that is my Lord Chief Juſtice Hale, 
in a Book. of his that is intituled, His Pleas of the 
Crow, which is but an Abridgment of what he 
inteacicd pon that Subject under the Title of 


Clergy  \\ hen he comes to treat of the Conſc- 
quem che Allowance of Clergy, and what 
the {+ 1.7 Efrects of Clergy allow'd, ſhall be, he 


ſays. gives lum a Capacity to purchaſe Goods, 
and ram the Profits of his Lands, and reſtores 
him tv s Credit, according to the Cafe I have 
me tioned before in Heobbart, of Searle and Wil- 
liam: ; ior that Caſe is particularly in that Book 
men ioned and reterred to: Therefore I hope 
your Luroſhips will make no Difficulty of hearing 
this Witneſs z for we think the having his Clergy 
allow'd hin, is that which reſtores him to his 
Credit. It they have any other Objections againſt 
him, I hope we ſhall hear it from the King's 
Counſel: But if this be ſtood upon in Point of 
Law as an Objection, That though Clergy was 
allowed, he was not burnt in the Hand, nor par- 
doned ; I would have obſerved to your Lord- 
ſhips, That my Lord High Steward has told you 
it is ſo far gone towards the Pardon, that the 
King has ſhewn his Intention to pardon by the 
Privy-Scal z and we hope your I ordſhips will not 
let this noble Lord at the Bar ſuffer any Preju- 
dice, by the not perfecting of the Pardon by ac- 
tual paſſing of the Great Scal. 

L. H. St. Mr. Attorney General, what ſay you 
to the Matters which have been urged ? 

Mr. Att. Gen. My Lord, we have ſtated our 
Objection ; we think there is nothing given as an 
Anſwer to it, and we ſubmit it to your Lordſhip's 
Judgment. 

Marq. of Hallifax. My Lords, I deſire that the 
Queſtion that 1s to be decided before your Lord- 
ſhips, may be ſettled truly, what it is. 

L. H. St. If there be ſix in Company, and one 
of them is killed, the other five are afterwards 
indicted, and three are tried, and found guilty of 
Manſlaughter, and upon their Prayers have their 
Clergy allowed, and the Burning in the Hand is 
reſpited, but not pardoned ; Whether any of the 
three can be a Witneſs upon the Trial of either 
of the other two. i 

Sir T. Potis. My Lords, with Submiſſion, 
though he were convicted of the Felony, yet upon 
Prayer of his Clergy, that being allowed him, 
that reſtores him to all the Capacities, we ſay, 


that he had before the Conviction, and particu- 
larly to his Credit; and tor that we ſubmit our- 
ſelves to your Lordſhips Judgment. 

Vol. V. 
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Marq. of Hallifax. I ſuppoſe your Lordſhips 
will have the Opinion of he Judges upon this 
Point; and that muſt be in the Preſence of the 
Priſoner. | 

L. H. St. It muſt certainly be in the Preſence 
of the Priſoner, if you aſk the Judges Opinions. 

Marg. of Hallifax. But in theſe Caſes, my Lords, 
it is uſual to hear the King's Counſel to make a 
Reply: I deſire to hear what they would ſay to 
what has been offered by the Counſel for the noble 
Lord the Priſoner at the Bar. | 

Mr. Serj. Wright. My Lords, I did apprehend 
that the very ſtating of the Objection would have 
ſet this Matter in its true Light: For in the firſt 
Place, it is agreed on all hands, That this Mr. 
French, that is defired to be a Witneſs, does ſtand 
convicted of Felony, and by the Law of England, 
while that Conviction remains upon him, till he be 
either purged or pardoned, he cannot be a Wir- 
neſs : By the Conviction his Credit is loſt ; and 
till he be reſtored to his firſt Condition, he ſtands 
not ſo clear in the Eye of the Law that he can be 
an Evidence. The Counſel for the Priſoner have 
objected, That if he either be pardoned, or Clergy 
allowed, he is put in the ſame Condition as if he 
had been acquitted, 

My Lords, I muſt admit a Pardon reſtores to 
Credit; and I mult likewiſe admit, That Allow- 
ance of the Benefit of Clergy, and Burning in the 
Hand upon it, amounts in Law to a Pardon, or is 
equivalent to a Pardon in this Matter: But the Fact 
here is not ſo; for here is neither actual Pardon, 
nor any Burning in the Hand: the Benefit of 
Clergy was prayed, and allowed; but that alone 
is not ſufficient; there muſt be an actual Burning 
in the Hand, or a Pardon of that Burning in the 


Hand, otherwile it cannot be a Satisfaction in Law, 


ſuch as ſhould put him in the ſame Condition as if 
he were acquitted. Your Lordſhips have heard 
what was ſaid by his Grace my Lord High Steward, 
That as to the Burning in the Hand, the King 
has been pleaſed to proceed fo far as to grant a 
Privy Seal for the Pardon of the Burning in the 
Hand: But your Lordſhips very well know, and 
it cannot be inſiſted on to the contrary, by the 
Counſel on the other Side, That it is no Pardon 
until it be paſt under the Great Scal of England : 
So that here is no actual Pardon; nor is the bare 
Allowance of Clergy, without Burning in the 
Hand, equivalent to a Pardon. My Lords, it 
muſt be agreed, That at the Common Law, Per- 
ſons that were convicted of Felony, were not re- 
ſtored to their Credit meerly by allowing the Bene- 
fit of Clergy to them ; there was ſomething fur- 
ther to be done to regain Credit ; the Party con- 
victed mult undergo another Trial before the Or- 
dinary, which was commonly called Purgation ; 
when any Man was convicted of Felony, he was, 
upon his Prayer of the Benefit of Clergy, to have 
it allowed to him, and if he could read as a Clerk, 
his Life was ſaved. He was not diſcharged of 
the Felony, and therefore was delivered over to 
the Ordinary to be kept in Priſon until he had, 
by a Sort of Trial before the Ordinary, made his 
Innocence appear, and purged himſelf of the Fact 
charged upon him; and if he could not make his 
Purgation, he was to lie perpetually in Priſon ; 
and notwithſtanding the Allowance of Clergy, and 


Delivery over to the Ordinary, yet was not the 


Credit reſtored, nor his former Capacities z he 
was not a legal Witneſs until he had purged him- 
ſelf of the Crime - It was the clearing themſelves 

of 
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of the Guilt, that reſtored ſuch Perſons to their 
R- putation and Credit, not the bare Allowance of 
Clergy: Some Criminals were delivered to the 
Ordinary generally; thoſe might make their Pur- 
e:tion: Others were ſpecially delivered, or deli- 
vered wich a ſpecial Charge to the Ordinary, not 
to admit them to Purgation, Au, purgatione fa- 
cienda : Theſe latter could never be reſtored to 
Credit, except by the King's Pardon tor the Li- 
beriy of Puręation, which was the Means of re· 
gaining their Credit, was taken from them; their 
Guilt occaſioned their loſs of Credit; taking away 
thac Guilt doth conſcquentially reſtore Credit a- 
gun; and this Benefit of Clergy was to be allow- 
cd as viten as any Man had Occaſion for it. 
Thus the Mater of Benefit of Clergy ſtood in 
Common Law, in reſpect of Purgation and re- 
ſtoring of Credit, till the Statute of 18 Eliz. c. 7. 
vhich was cited on the other Side by Sir Thomas 
Bott is; by which Statute Purgation is abſolutely 
taken away and ſet aſide : and the Party being 
puri t in the Hand, according to the Statute of 4 
ZI. VII. is appointed by this Statute 13 Eig. to be 
diſcharged, and not to be delivered over to the 
Ordinary, as was before that time uſed, The 
dclivering over to the Ordinary was in Order to 
Purgation, and that by the laſt Statute is quite 
taken away, and the Party is to have the fame 
Bun«fit by the having the Benefit of his Clergy 
and Burning in the Hand, as if he had made his 
Furgation 3 he ſhall bz diſcharged : It is not his 
reading as a Clark, and that pronounced by the 
Ordinary, that gives him the Benefit of a Diſcharge, 
as it he had bee. purged of che Crime; but there 
- muſt be the Burnirg in the Hand, that is the very 
Terms of the Statutc upon which he is to be dil- 
charged; that nuiſt actually be done before he can 
be put into the ſame Condition that he was in be- 
fore the Con viction, and conſequently make him 
capable of bring a Witneſs. As for the Caſe of 
Searle and Williams, that was cited by Sir Thomas 
Powis, that Cate doth not oppole in this Matter; 
there it was not neediul to burn the Perſon con- 
victed; he was a Clerk in holy Orders, and by 
Law exempt from Burning in the Hand: ſo it was 
not necdſui to burn him, the Statute of 18 Elz. 
not requiring any Perſon to be burned in the Hand 
that were not ſo liable before then. The moſt 
that is ſaid in that Cale by the Chief Juſtice /{ob- 
bart is, That in Caſe where the Hand ought to be 
burnt, it is not eſſential; but the Party may have 
the Benefit of the Statute, 3. e. be diſcharged with 
out Burning, and the King may pardon the Burn- 
ing; and no doubt if the King pardons the Burn- 
ing, it is as good and effectual as if the Hand had 
becn actually burnt. The King might pardoa the 
whole, and conſequently any Part; the Pardon of 
the Puniſhment ſupplies the Effect of it; no Queſ- 
tioa but a Pardon may ſupply the wantof Burning 
in the Hand. Chict ,ultice ales in his Book of 
Pleas of the Croton, Fel. 240. which Thave here, ſays 
expreſly, That Burning in the Hand is now, ſince 
the Statute, 18 Eli. the Conſequent upon the Al- 
lowance of Clergy, which hath this Effect: Firſt, 
It enables the Judges to deliver him. Secondly, It 
reſtores him to former Capacities. Thirdly, It 
reitores him to his Credit, and ſoit puts him in the 
ſame Condition as if he were acquitted. What is 
it that hath this Effect? The Allowance of Clergy, 
and Burning in the Hand: There is not to be a De- 
livery of the Criminal till all be done which is re- 
quired by Law : The Law requires that the Party 


be burnt in the Hand, or that the King do pardon 
the Burning in the Hand, before the Party be dif. 
charged; and, with humble Submiſſion, it was ne- 
ver yet pretended, that any Perſon could have the 
full Advantage of the Benefit oi Clergy, ſince the 
Statute of 4 H. VII. till he was burnt in the Hand, 
or the Burning in the Hand was pardoned, Now, 
my Lords to apply this to the Caſe in Queſtion; 
it is on all Hands admitted, That Mr. French was 
convicted of Felony and Manſlaughcer, and is nci- 
ther burat in the Hand, nor pardoned ; but he has 
prayed the Benefit of the Clergy, and has had the 
Book given to him, to try if he can read, and he 
certify'd he can read; this is all that is done. I 
think it cannot be pretended he ought to be dif. 
charged until he is burned in the Hand, or that 
Burning pardoned, as the Act requires; and it the 
Reading as a Clerk without Burning in the Hand, 
or Pardon of it, be not ſuſficient in Law to entitle 
him to be diſcharged, why ſhould it be ſufficicnt 
to reſtore his Credit? The whole together works 
the Diicharge and reſtores the Party. In the 
Caſe of Burreugis and Ilelcroft that has been citèd, 
there a Man was convicted of Manſlaughter, and 
prayed his Clergy 3 the Court did not allow his 
Clergy, but did adviſe upon it. This was led 
ſufficient to bar an Appeal; tor it Clergy had 
been allowed, it had cicarly bzen a good Bar; and 
the Act of the Court in adviſing upon the Prayer, 
and not allowing Clergy where it ought to be, 
ſhall not prejudice the Party convicted, but he ſhall 
be in the ſane State as if the Clergy had been actu- 
ally allowed: But that has no likeneis to the Caſe 
now before your Lordſhips; for here it is not pre- 
tended that Mr. French ever deſired to be burnt in 
the Hard, but that wasreſpit:d in Favour to him, 
which was donc with Intention, it ſeems, to get 
the King's Pardon for the Burning ot the Hand, 
which 1s not yet obtained, and conſequently I take 
it he is not entitled to that Benefit whici the 
Law would give him, it he was either pardoricd or 
burned in the Hand; he is not fully diſcharged 
of the Conviction, and therefore I think he 0uclt 
< — 
not to be admitted as a Witneſs. 

L. I. S. What is the Reſolution your Lord- 
ſhips pleaſe to take upon this Matter ? Is it your 
Lordihips Pleaſure to have the Opinion of my 
Lords the Judges, who are here preſent, upon 
this Point ? 

Lords. Ay, ay, by all Means have the Judges 
Opinions. 

IL. C. J. Treby. Two Things have been men- 
tioned at the Bar, which, I think, ouglit to be 
laid out of the Queſtion. 


1. The Conſideration of a Peer, with reſpect to 
burning in the Hand. 

I ſuppole it is not (I am ſure it ought not 
to be) inſinuated, that, it any of your Lord- 
ſhips Degree ſhould have the Misfortun- to fall 
into the like Condition as the Gentleman now 
produced, viz. to be once convict of a clergy- 
able Felony, there could be any Doubt of receiving 
ſuch Peer, as a Witneſs, without his having been 
burnt in the Hand. Certainly there could not; 
For the Statute of 1 E. VI. exempts the Peers from 


ſuch Penalty, and virtually repeals the Statute of 


4 H. VII. astoſo much. And the Statute of 18 Eliz. 
requires burning in the Hand only, according to 
the Statute in that Behalf (before) provided, And 
there being no Statute then or now in Force, to 
ſubject Perrs to ſuch Brand; there are, in ſuch Caſe, 
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upon the allowing the Benefit of the ſaid Statute 


of E. VI. which is as much as Clergy without 


ing or burning) freed from Diſcredit and other 
— of the long, as much as Commons are 
by having Clergy formally allowed and being 
. hath been Mention of a Pardon of the 
burning this Gentleman in the Hand; and, it 
ſeems, the Proceeding hath been fo far as to paſs 
the Privy-Seal. I do not queſtion the King's par- 
doning of the Burning's being as effectual as the 
Party's undergoing it. Bur, I ſay, Here is no 
Pardon (though great Preparation for one.) For, 
the Sign Manual, the Signet, the Privy Seal, are 
but Warrants in ſuch Caſes, and countermand- 
able. But, it is the great Seal that ſpeaks the 
King's laſt and irrevocable Intent, and paſſeth 
the des (or other Ike Thing) to be granted, 
And that hath not been obtained here. 


Now the Queſtion is cleared, I take it to be 
this ; Whether this Commoner, being convicted 
of Felony, and having his Clergy allowed, but 
being unburnt and unpardoned, ſhall be received 
and allowed to be a Witneſs ? 

I am of Opinion he ought not. 

For (whatever Quality or Credit he might per- 
ſonally be of) he is, by being and remaining a 
Felon convict, render'd infamous in the Eye of the 
Law. Upon the Conviction, he loſt, by the In- 
tendment of Law, that Credit which is neceſſary 
to a Witneſs 3 and is not reſtored to it by the 
bare allowing of Clergy ; but is in the State as 
a Felon convict would have been, before Pur- 
gation, at Common Law. 

Clergy or (more properly called) Benefit of 
Clergy, is an antient Privilege, whereby a Clerk 
charged with Felony was diſmiſſed from the Tem- 
poral Judge, and delivered in Cuſtody to his Or- 
dinary, before whom he was to purge himſelf, if 
he could, of the Offence; and it he failed in his 
Purgation, he was to remain in the Ordinary's 
Priſon. 

I mean generally ; and I think it not proper 
to this Occaſion, to diſcourſe of the ſpecial Caſes 
whercin the Delivery to the Ordinary was abſque 
Purgatione. ' 

This Privilege took its Root originally from a 
Conſtitution of the Pope, exempting the Perſons 
of the Clergy from the ſecular Juriſdiction. This 
the Canon-Law 1s full in. But that Law was 
not throughly received here in England. And this 
Matter was moulded, ordered, and altered by 
our Common and Statute- Law. 

For Inſtance. The Canon-Law gives the Pri- 
vilege only to Men in holy Orders: Our Law, in 
favour to Learning, and the Deſire of the Engliſh 
Biſhop, extended it to Lay-Clerks, as an old Sta- 
tute calls them, i. e. any Layman, that, by Rea- 
ſon of his Ability to read, was (other Circum- 
ſt: nces concurring) in a Poſſibility of being made 
a Prieſt. On the other Side; That Law would 
not ſuffer the Clergy to be tried before ſecular 
Judges : But, ours hath, for ſeveral hundred 
Years, ſubjected them to ſuch Trial. 

But the Common Law was ever clear in this, 
That when a Man was convicted of Felony, though 
by the allowing of Clergy, his Lite, Land, and 
Blood were ſaved, yet, That Conviction laid him 
under divers Penaltics and Forteitures, ſome ab- 
ſolute, others limited and determinable. 

He forfeited all his Goods and Chattels, which 
„ So | 
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he had at the Time of his Conviction, Abſolute- 
ly ; not to be reſtored by Purgation or Pardon. 

He alſo forfeited and loſt, 1. His Liberty, being 
to continue a Priſoner. 2. His Capacity of pur- 
chaſing more Goods or Chattels, and of raking 
and retaining the Iſſues and Profits of his Free- 
hold Land to his own Uſe. 3. His Credit, fo as 
not to be a Witneſs, Juror, Sc. Under theſe 
three Penalties he remained till his Purgation : 
But, by that, they were determined. As ſoon as 
he had made his Purgation, he was reftored to 
his Liberty, Capacities, and Credit. 

Purgation was the Convict's clearing himſelf of 
the Crime, by his own Oath, and the Oaths or 
Verdict of an Inqueſt of twelve Clerks (as Com- 
purgators.) The Proceeding was before the Or- 
dinary. And, for the Manner of it, old Books 
ſpeak of their making Proclamation for Perſons 
to come in againſt his Purgation, and of their 
enquiring into his Life, Converſation, and Fame, 
and of other Formalities. In all which, ſcveral other 
Statutes ſay, there were great Abuſes. But it is 
certain, that, upon his Acquittal, the Ordinary 
pronounced him innocent, and abſolved from In- 
famy. And thereupon he was diſcharged from 
the Impriſonment, Incapacities, and Diſcredit in- 
cident to the Felony. 

The Statute 4 H. VII. brings in a new Thing, 
appointing that every Perſon convict of Felony, 
ſhould be marked in the Hand by the Goaler in 
open Court, before he ſhould be delivered to the 
Ordinary. And this was partly that they might 
taſte of Corporal Puniſhment ; but, principally, 
to notify that they had had their Clergy. For, 
the ſame Statute, taking notice that Men were 
emboldned to commit Murder, Rape, Robbery, 
and other Felonies, becauſe they had the Benefir of 
Clergy toties quoties, ordains that no Perſon, who 
was once admitted to that Benefir, ſhould ever 
have it again for a following Offence, unleſs he 
were within Orders, and produced his Letters of 
his Orders, or a Certificate of them. 

For this Act, Perkin Warbeck in his Declaration 
againſt H. VII. brands him as an execrable Breat- 
er of the Liberties and Franchiſes of holy Church. 

Then-comes the Statute 13 Eliz. c. VII. which, 
for ſo much as concerns this Queſtion, I defire to 
read. 


It is in theſe Words, 


For the avoiding of ſundry Perjuries and other 
Abuſes in and about the Purgation of Clerks Convitt, 
delivered to the Ordinaries , Be it enacted, that every 
Per ſon which ſhall be admitted and allowed to have the 
Benefit or Privilege of his Clergy, ſhall not thereupon be 
delivered to the Ordinary, as hath been accuſtomed, but 
after ſuch Clergy allowed, and burning in the Hand ac- 
cording to the Statute in that behalf provided {meaning 
that of 4 Hen. VII. ] ſhall forthwith be enlarged and 
delivered out of Priſon by the Juſtices before whom ſuch 
Clergy ſhall be granted, that Clauſe notwithſtanding. 


Then there follows a Proviſo to this Effect, 
Provided nevertheleſs, and be it enacted, that the 


Fuſtices beforewhomany ſuch Allowanceof Clergy ſhall 
be had, may for the further Correction of ſuch Per- 


ſons, detain and keep them in Priſon for ſuch conve- 


nient Time as the ſame Juſtices in their Diſcretions 


ſhall think convenient, ſo as the ſame do not excecd 


one Year's Impriſonment. 
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This Statute refers to that of H. VII. and follows 
the Order of it; As that appointed that the Con- 
vict ſhould be burnt before he ſhould be delivered 
to the Ordinary to have the Benefit of Purgation, 
So this of 18 Eliz. appoints that he ſhould be burnt 
before he ſhall be diſcharged by the Juſtices, and 
have the Benefit thereby intended (inſtead of Pur- 

tion. 

The Counſel for the noble Lord at the Bar ſay, 
that the Allowance of Clergy by virtue of this 
Act, freeth this Man, and makes him Refus in 
Curia; as if he had made his Purgation: and that 
by this Statute he is firſt pardoned his Crime, by 


being allowed the Benefit of Clergy, without 


making his Purgation; and afterwards to be burnt 
in the Hand before he be delivered out of Priſon; 
and ſo the Burning is a Condition precedent to his 
getting out of Priſon, not to his being reſtored to 
his Credit. 

But I am to ſeek for any Ground for this Notion 
in this Statute. It doth not require Clergy to be 
allowed, nor give any new Virtue or Operation to 
it, when allowed. It ſuppoſeth ſuch a Thing to 
be by virtue of the Common Law: But there it 
leaves it, if there be nothing more done. It is one 


Clauſe conſiſting of two Parts; 1. Negative; He 
that is allowed his Clergy, ſhall not be delivered 


to the Ordinary. 2. Afirmative ; But after that, 

and burning in the Hand, ſhall be delivered by the 

Juſtices. | 
Now, If it had ſtopped at the firſt Part, it had 


been ſofar from pardoning or reſtoring any Clerk 


Convict, that it had put all into the ſame Condi- 
tion that thoſe were who were without Purgation, 
viz, to be perpetually imprifoned, and infamous. 
Indeed, it had not been reaſonable to take away 
ſuch a Privilege from the Subjects, without ſome 


| Recompence ; and therefore it did not ſtop there: 


But proceeds to the 2d Part, and provides that 


- thoſe who before were delivered to, and by the 


Ordinary, ſhall now be delivered by the Juſtices. 
But withal, it declares when, and upon what 
Terms, viz. After Clergy allowed, and burning 
in the Hand. And this is a Satisfaction to be given 
to the Law, before they ſhall have the Benefit of 
it. 

[ agree, if this Convict had made that Satisfaction 
to the Law, he might have been a Witneſs ; for, 
in that Caſe, he would have been freed from his 
Diſcredit by virtue of the laſt Words of the ſaid 
Clauſe. *Tis true; the Words are only [ ſhall forth- 
with be enlarged and delivered out of Priſon by the 
Fuſtices] which literally import nothing but re- 
ſtoring his Liberty. But under this prime Inſtance, 
are implied and intended all other Particulars 
which a Convict might be diſcharged of by means 
of Purgation. It was never the Intent of the Sta- 
tute merely to ſet him at Jarge, and leave him a 
Felon Convict. But when it is ſaid delivered, tis 
meant delivered free, freed from all incident fur- 
ther Penalties, as he might have been if delivered 
upon Purgation, This is a reaſonable Conſtruc- 
tion; to a Man that obſerves the Oppoſition in the 
Words, the Senſe will appear to be as if the Law- 
makers had ſaic, that inſtead of being diſcharged 


a Culpa & Pena by the Ordinary upon a tedious. 


Proceeding to Purgation, he ſhall now be ſo diſ- 
charged by the Juſtices, forthwith. : 
And this alſo is neceſſary to vindicate the Juſtice 
of this Law; for, ſince it takes from him the Means 
he had of regaining his Credit, it is but juſt it 
ſhould reſtore to him by this Way. 
; 2 


'Tis objected; that it may as well be ſaid that 
he ſhall not be reſtored to Credit till he have ſul- 
fered Impriſonment, not exceeding a Year, as that 
he ſhall not be reſtored till burnt. But that re- 
ceives an eaſy Anſwer ; for, if it were fo, it 
would not avail this Perſon. But, I take it to be 
otherwiſe. A Convict isdiſcharged from Imprifon- 
ment and all other Penalties incident to the Con- 
viction, forthwith upon the burning in the Hand: 
But if there be a Commitment made by virtue of 
the Proviſo, it is a collateral and a new Thing, 
and the Party 1s not then in Priſon by virtue of 
his Conviction, but by a freſh expreis Order of 
the Judges, made upon the Heinouſneſs of the Cir- 
cumſtances appearing on the Evidence. They 
may, and generally do, forbear to commit at all: 
And when they do, it may be for a Month or 
two, at their Diſcretion. The Proviſo calls it a 
further Correction. 

As to the Manner in which this Statute works 
this full Diſcharge, it hath been diſputed whether 
it be by Supply of Purgation, or rather by a kind 
of 9 Bur, I think, that by Force 
of the Statute the Party is purged and freed of the 
Felony, and all Penaltics incident to it, in Nature 
of a Pardon. 

In what Manner ſoever the Statute works it, 'tis 
manifeſt that it doth it not but upon a Condition 
precedent, viz, After Clergy allowed, and burning 
in the Hand, Now, this Perſon hath his Clergy 
allowed, but is not burnt in the Hand, (nor has 
any Pardon for it) and therefore is not yet inti- 
tled to the Benefit of this Statute. My Lord's 
Counſel ſay he is, becauſe he hath his Clergy al- 
lowed. - But, that is clatming the Advantage 
upon the performing of one Part of a joint Con- 
dition, which ought not to be had but upon per- 
forming both. They might as well have pretended 
to it before the Performance of either; The Statute 
ſays, after both Clergy and Burning. They fay 
alſo, that this Burning is no Part of the Judg- 


ment, as hath been held in the Caſe of an Appeal. 


Be it fo : But, I ſay, 'tis a Part of the Condition 
in this Statute. 

There is no Caſe in our Books againſt this 
Opinion. (But, on the contrary, there are Au- 
thorities for it.) 

Holcrefts's Caſe is in no ſort applicable to this 
Caſe z as was truly obſerved by the King's Ser- 
Jeant, 

The Opinion of my Lord Chief Juſtice Heb- 
bart in Searl and Williams's Caſe, rightly conſi- 
dered, confirms this. I have borrowed the Book 
from the Gent. at the Bar, and read it. He 
ſaith expreſsly, that where a Convict is liable to be 


burnt in the Hand, he is not diſcharged and re- . 


ſtored without it; becauſe the Statute ſays, After 
Burning : But from thenceforth the Statute frees 
him from all further Puniſhment. But, ke 
ſaith, that where he is not liable to Burning, he 
ſhall have the ſame Benefit immediately upon the 
Allowance of Clergy only. So it was in the Caſe be- 
fore him; which was that of a Clerk in Orders: For, 
Searl was a Clergyman, Parſon of Heydon German 
in Eſſex, and convicted of Manſlaughter. So it 
is, he ſays, in caſe where the King pardons the 
Burning. And the laſt Words in the Caſe 
ciearly ſhew his Meaning, viz. where the Sta- 
tute ſays, after Burning, it imports where Burn- 


ing ought to be, Cc. 
To me the Law is evident, A Peer ſhall have 
this Benefit, without either Clergy or Burning. 
3 : A 
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| Caſe. 


A Clerk in Orders, upon Clergy alone without 
Burning. A Lay-Clerk, not without both. | 

As I remember, there hath been but one Au- 
thority more mentioned, and that is of my Lord 
Chief Juſtice Hale, in his Summary of the Pleas f 
the Crown ; 1 have got hither that Book alſo. To 
my Underltanding, he plainly declares the ſame 
Opinion, and cites the bforementioned Caſe of 
Searl for Proof of it. His Words (fo far as they 
relate to this Matter) are theſe ; | 

What the Effect of Clergy allowed? 

In ancien Time the Conſcgquent was Delivery to the 
Ordinary, either to make Purgation, or abſque Pur- 
gatione, as the Caſe required. 


nut byStat. 18 Eliz. c. 7. Now only burnt in the 
Hand, which hath theſe Effets, 


1. It enables the Judge to deliver him out of 
Priſon. 

2. It gives him a Capacity to purchaſe Goods, and 
retain the Preis of his Lands. Foxley's Caſe, 
zth Report. 


3. I reſtores him to bis Credit, Hob. Searl's 


The Word [which] uſed here (whatever elſe it 
de, or do not refer to) doth certainly refer to 
the next Antecedent, that is, Burning inthe Hand 
and the two Books which this moſt learned Judge 
cites, are full Authorities that *tis this Burning 
which enables the Court to deliver him, and that 
that Delivering which is then due to him is, by 
good Conſtruction, in lieu of a Pardon, which re- 
ſtores him to his ſaid Capacity and Credit. 

To conclude: This Condition precedent, up- 
on which the Reſtitution of this Perſon's Credit 
depends, is not performed (by his undergoing the 
ſaid Puniſhment) nor diſcharged (by the King's 
* it;) and therefore he is not a legal 

itnels. | 


Earl of Rocheſter. If the reſt of my Lords, the 
Judges, be of the ſame Opinion, ſo; and I hope 
you will not oblige them to deliver their Opi- 
nions at large, to take up your Lordſhips Time 
with Arguments of any length ; for the Matter 
has been, I think, ſufficiently debated. 

Lord Chief Baron*. My Lords, I 
i Edward am of the ſame Opinion. 
Ward. Mr. Juſtice Vevill. And fo am I. 
L. I. St. My Lord of Warwick, 
Thing you any Thiag more to ſay to this Quel- 
tion! 

Earl of FVarwick. No, my Lord. 

L. H. St. Then what is your Lordſhips Plea- 
og Is this Man to be admitted a Witneſs, or 
not? 

Lords. No, no; we think, by Law, he can't 
te a Witneſs. 

L. H. St. My Lord Warwick, my Lords are of 
Opinion, That this Perſon cannot be admitted as 
a Witneſs for you. | 

Earl of JVarwick. My Lords, I ſubmit to your 
Lordſhips Judgment in the Matter. 

Earl of Nottinghezy. My Lords, I am very glad 
your Lordſhips have had this Matter debated by 
che Counſel, that ſoit might be ſettled : All my 


Lords the Judges that are here, it ſeems, are of 


Opinion, that this Man can be no Witneſs, and 
therefore his Teſtimony muſt be rejected. But 
there is another Propolal that I have to make to 
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your Lordſhips, of a Point that I think ought tu 
be conſidered of: My noble Lord at the Bar did 
ſuppoſe that he had proved before your Lord- 
ſnips, that he went into the Field to fight on the 
Side of the Party that was killed, but not on the 
other Side; and indeed, that he went not to fight; 
but to prevent a Quarrel; and thereupon hedid itart 
a Queſtion, Whether it ſhould not be a Preſump- 
tion in Point of Fact and Law, that he, being on 
the Side of the Party that was killed, ſhould noc 
be reputed innocent of his Death ? Now, I con- 
feſs, upon the Starting of this Objection, I doubt- 
ed of it, Whether it any one were preſent at the 
Killing of a Man, where ſeveral People were en- 
gaged in fighting, on what Sideſvever ſuch a Per- 
{on were, either on the Side of the Party that was 
killed, or on the other Side, yet whatſoever 
Crime it was in thoſe that killed him, it was the 
ſame Crime in thoſe that were preſent at the 
Action. My Lord of Warwick did defire, that his 
Counſel might be heard upon that Point; if there 
be any Queſt ion with your Lordſhips in that Cale, 
and my Lord deſires his Counſel may be heard to 
that Matter, it may occaſion a Matter of Debate, 
which cannot be in this Place openly, but mult be 
between your Lordſhips among yourſelves : In- 
deed, I think it reaſonable, that Counſel ſhould 
be heard upon the Caſe. 

L. H. $t. My Lords, I think you are not arri- 
ved at that Queſtion yet; you are not to take for 
granted any Part of the Fact, but are to debate 
among yourſelves, after the Proof is over, what 
that Proof does amount to. 

Earl of Rochefter. Indeed, my Lords, I hope 
you will not-ſuppoſe any Thing, and ſo take it tor 
granted; that may occaſion any Debate, becauſe 
that is not to be done here in this Place, but we 
muſt adjourn to another Place for it: The bare 
putting of a Caſe by a Priſoner at the Bar, does 
not make that to be the Caſe truly in Point of 
Fact; for as far as I heard and underſtood the 
noble Lord's Propoſal at the Bar, what he deſired 
to have his Counſel heard to, was, That he being 
One of Six that went into the Field, but going 
with a Deſign to part them, and not with any In- 
tention to promote the Quarrel, could not be in 
equal Degree of Guilt with thoſe that were on 
the other ſide, who killed 4he Party; but now 
my Lords, I take it, it is far from being granted 
on the other Side, that that is the State of the 
Fact; nay, my Lord himſelf owns that he was in 
the Field, and that he was engaged in the Com- 
bat with Mt. James; and then the Queſtion mult 
be that is to be debated, Whether a Party that is 
concerned in a Quarrel where a Perſon is killed, is 
in equal Degree guilty with thoſe that were on the 
other Side againſt the Perſon that was killed ? 
And then the Queſtion would be far different 
from what it would be otherwiſe, and as his 


_ Lordſhip did propoſe it; and if there be a doubt 


in Matter of Fact, that ought to be ſettled here 
in this Place, that afterwards it may be conſidered 
in another. 

| Earl of Nottingham. My Lords, I cannot but 
agree with that noble Lord, That the Matter of 
Fact ought to be ſettled, and then if any Debate 
ariſes thereupon, your Lordſhips are to return to 
your own Houſe, and there to debate what is your 
Judgment upon that Matter of Fact: But what 
ſoever Motion is made by the noble Lord at the 
Bar, wherein. he deſires to have his Counſel heard 
that I ſuppoſe may be conſidered here; and this 


Point 
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Point having been ſtarted by my noble Lord at the 
Bar, as a Point of Law, and not of Fact, I deſire 
to remind him of it, to know whether he docs 
inſiſt upon it; if he does not move to have the 
Matter argued, then there isan End. 

L. II. St. My Lords, I do not think you will 
hear Counſel upon a Matter of Fact, and therefore 
it is not ripe (till the Fact be ſettled) for you to 
hear Counſcl. 

Earl of JVarwick. My Lords, I humbly pray 
That you will hear my Counſel as to that Point. 

L. H. St. My Lord, this is a Matter of Fact 
undetermin'd, and not a Matter of Law: What 
Opinion their Lordſhips will be of, when they have 
conſidered the Proofs as to the Fact, is one Step; 
when that is over, it will be the proper Time, if 
any Doubt be remaining with their Lordſhips, in 
Point of Law, to hear Counſel ; but upon bare 
Matter of Fact Counſel is not to be allowed. 

Earl of Rocheſter, My Lords, if there be any 
Debate among the Lords, Whether it be a Matter 
of Fact, or a Matter of Law, we muſt go up to 
our own Houſe; but upon any Point of Law, 
where Counſel is to be heard, it muſt be in this 
Place, in the Preſence of the Priſoner, and after- 
wards your Lordſhips will debate it among your 
iclves. | 

Earl of Nettingham. I hope, my Lords, the 
Counſcl would not ſtate the Caſe otherwiſe than 
as it is really in Point of Fact; nor can this noble 
Lord hope, that any Thing will make an Im- 
preſſion upon my Lords, but what from the 
Fact rightly ſtated, is ſupported from the Evi- 
dence; and that which my Lord propoſes, is 
to have his Counſel heard to a Matter of Law, 
which your Lordſhips will be Judges of after you 
have heard it, whether there be any Weight in 
that which he ſuppoſes to be his Caſe, That a Per- 
ſon aſſiſt ing in a Combat on the Side of him that 


is killed, is in equal Degree of Guilt with them 


that are on the other Side; that poſſibly, if the 
Fact be agreed, may be a Point fit to hear Coun- 
ſel to, before your Lordſhips gotodebate it among 
yourſelves. | 

Duke of Devonſhire. If I am not miſtaken, my 
Lord of I/erwick owns his being one of them that 
fought, for he has offered Witneſſes to prove, 
Thar he received a Wound in his Hand by fight- 
ing: If my Lord of Warwick thinks, that there is 
a Difference between his being on Mr. Coote's Side, 
and theirs that were on the other Side, and would 
have his Counſel heard, how far it will difference 
his Guilt, and the Nature of the Crime, from 
what it was with them on the other Side, I can- 
not think that can be to any great Purpoſe to have 
that argued ; but if your Lordſhips pleaſe, you 
may hear his Counſcl what they have to ſay to 
that Matter; but otherwiſe, I cannot think, but 
that his Lordſhip will acknowledge the Matter 
of Fact, that he was engaged in the Quarrel. 

Earl of Peterborough. My Lords, I defire, if this 
be a Point, that my Lords Counſel ſhould be 
heard to, that it ſhould be ſtated as a Point of 
Law, and then your Lordſhips will conſider 
of it. 

L. II. St. As well as I could apprehend it, as it 
was offered by my Lord of Warwick, this was what 
he deſired to have his Counſel heard to: Tho? the 
Perſons engaged in the Quarrel on the oppoſite 
Party to Mr. Cogte have been tried, and found guil- 

of Manſlaughter, yet he is not in equal degree 
of Guilt withthem, he beingengaged on Mr. Coote's 


Side, and therefore his Lordſhip's Caſe differs from 
theirs who fought againſt Mr. Coote. This Point 
he would have argued by his Counſel before your 
Lordihips, as a Matter of Law founded upon the 
Fact; now the Fact of the Caſe muſt ae from 
the Evidence as it has been given, which has not 
yet been debated or ſettled by your Lordſhips, and 
till that be agreed to be the Cafe, no Qucition of 
Law does properly ariſe. 

Duke ol Leeds. My Lords, if poſſible, I would 
put this Matter into its true Method ; for indeed 
I think we have been all this while out of the Way. 
The noble Lord at the Bar has deſired to have his 
Counſcl heard; this Houſe has allow'd him Counſel 
in Matters of Law; I would defire that the Coun- 
ſel would ſtate the Caſe ſo to your Lordſhips, that 
it may appear to be a Caſe fit to be argued, that 
ſo it may receive your Lordſhips Judgment there- 
upon. My Lords own bare propoſing of ſuch a 
Thing, will not be enough to encline your Lord- 
ſhips to be of Opinion, perhaps, one Way or 
other; but I would pray your Lordſhips, That 
you would direct the Counſel that are aſſign'd for 
my noble Lord at the Bar, to propoſe that to your 
Lordſhips as a Point of Law that he ought to in- 
ſiſt upon. I think it is apparent to every Body, 
that no Point of Law can ariſe but upon Matter 
of Fact, which is agreed to be proved in any Caſe; 
now the Proofs of the Fact we have heard; now, 
that which I would propoſe to your Lordſhips is, 
That inſtead of hearing his Counſel to argue in 
point of Fact, what is not yet agreed upon to be 
the Fact, they ſhould ſtate ſuch a Point of Law as 
they would argue upon; and then whether you 
would think ita Point of Law, or not a Point of 
Law, we muſt go into another Place, where it 
may be debated, whether it be ſuch a Point of 
Law as that Counſcl ſhould be heard to it. 


Earl of Peterborough. My Lords, I hope you | 


will forgive me for interpoſing in this Matter, but 
that which I have to ſay to it is this: I am far 
from giving any Opinion as yet, as to the Matter 
of Fact, whether my Lord of Warwick was Mr. 
Coote's Friend or his Enemy; I know it is not a 
proper Place for that Matter to be debated in : 
But my noble Lord at the Bar deſires to have his 
Counſel heard upon that Point, as if the Fact was 
agreed: Truly, till the Fact be agreed, I queſ- 
tion whether we can give any Judgment or Opi- 
nion one way or other. If I obſerved aright, the 
Evidence for the King aimed at ſomewhat elſe: I 
ſhall not ſay what my Opinion now is, till we come 
to debate itamongour ſelves; but here is a Deſire 
of having Counſel heard, but there isno Queſtion 
of Law ſtated, but it depends upon a Matter of 
Fact which is not yet determined by your Lord- 
ſhips, before whom the Conſideration of both Fact 
and Law doth lie, Whether a Perſon that is en- 
gaged on the Side of the Party that's K ill'd in a 
Quarrel, where ſeveral Perſons on both Sides arc 
concerned, be as much guilty as thoſe that are con- 
cerned on the other Side. 

Marg. of Norm. My Lords, I do ſuppoſe that 
you may hear the Counſel to ſtate the Queſtion, 
without your determining any Thing upon it, as 
to your I one Way or other; for your 
hearing of Counſel, is only in order to prepare your 


Lordſhips for the Debate among your ſelves, if 
there remains any Doubt with you. It ſeems my 
noble Lord at the Bar has propoſed that his Coun- 
ſel ſhould be heard: If the Counſel will ſtate the 
Pointto be argued upon, your Lordſhips may here 
| con- 
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cunider, Whether it be ſuch a one as it is fit to 
hier Counſel to; then, no doubt, you will hear 
C a0ſel to it. This, I ſuppoſe, you will hear from 
tem, or othe: wiſe your Lordſhips will not think 
f. o give your ſelves the Trouble to go and de- 
bade hat which is no ſettled Queſtion to be deba- 
of. 

* of Rocheſter. My Lords, I am afraid, of 
Neceſſicy, you mult ac journ to your own Houle, 
for 1 fiad my Lords are here arguing one with 
ar orcr; ſome are of Opinion, That the Counſel 
. ouldd flace the Queſtion, that they ſhould be heard 
yon; others of my Lords are of Opinion, That 
it is only a Matter of Fact, not a Matter of Law, 
upon which Counſel ſhould be heard ; then it mult 
b- dchated between your Lordſhips, which is not 

roper tor todo here ; therefore I would humbly 
move your Lordſhips, that you would adjourn to 
your own Houle. 
Earl of Peterborough. I ſuppoſe your Lordſhips 
will be pleaſed to enquire of the Counſel, Whe- 
ther they do infiit upon this Point. 

L. II St. My Lord Warwick, if your Lord- 
Nip inſiſt t at your Counſel ſhould be heard upon 


the Potut which you have offered, it ſeems there is 


ſich a Difference of Opinion among my Lords, 
tat tar the Debating of what ſhall be done in the 
C, my Lords mult adjourn ; but it you do not 
1 bet upon it, they will go inthe ordinary Method, 
to conſider of the Evidence that has been given, 
aber it is ſum'd up on both Sides; tor it you have 
no more Evidence to offer, you are to make your 
OU1-1vations upon the Evidence that has been 
wen. 

Earl of J/erwick. I ſubmit it, upon the whole 

* M.xicr, to your Lordſhips, Whether my Counſel 
can be heard, or not, to that Point; how far, I 
being of Mr. Cogte's Side, can be guilty of his 
Death, | 

J. H. S.. That is a Matter of Fact which is not 
yet determin'd, and therefore the Queſtion which 
you ſuppoſe to ariſe upon it, is not yet ripe to be 
reſolved, If you have no other Witneſſes to pro- 
duce, that which remains, for I think I may pro- 
perly acquaint you with the Method of Proceed- 
ing, is, That you are now on your Part to ſum 
up the Evidence that has been given, which 1s 
your own Work, as not being allow'd Counſel as 

to Mftter of Fact; you are at Liberty to make 
ſuch Obſervations as you may think for your Ad- 
vantage upon the Evidence, and fo to clofe your 
Defence. 

Farl of Warwick. My Lord, I ſubmit it upon 
the whole Matter to your Lordſhips: 

L. II. $:. Mr. Attorney General, my Lord of 
Warwick ſubmits the Matter, as it has been prov*d, 
to their Lordſhips, without any ſumming up of the 
Evidence; you who are of the King's Counſel, if 
you think fit, will ſum up the Evidence on yours, 
11 order to their Lordſhips Conſideration of it: 
This you know is the Time for doing it. Make 
Proclamation for Silence. 


Lordſhips. 


175 
Then Mr. Sollicitor * began to ſum up 
the Evidence, but his Voice was ſo * Sir John 
low, that he could not be beard by Hawles. 
the Lords that ſat at the upper End of the Houſe. 


D. of Leeds. My Lords, I think it of ſo great 
Importance to have a true State of the Fact and 
Evidence laid before us, and that we may hear 
what the King's Counſel do ſay at the Summing 
up of the Evidence, that if my Lords be of my 
Opinion, we ſhall be very defective to know what 
Judgment we give when we come to give Judg- 
ment, unleſs we are thoroughly apprized of the 
Matter of Fact and the Proots. I confeſs I am go- 
ing to move that, which is a Thing not accord- 
ing to the Orders of the Houle, but much without 
the Rules of the Houſe, That the Counſel Gould 
be heard in any other Place but where they are, 
at the Bar of the Houſe: this is contrary indecd 
I acknowledge, to the Orders of the Houſe, and 
ſo my Motion is irregular ; but yet, in order to 
our Satisfaction, that we may be enabled to hear 
what the King's Counſel do lay to us, eſpecially in 
ſumming up the Evidence, I cannot but offer this 
to your Lordſhips; for we can no more hear the 
Counſel here, than if we were quite out of the 
Houſe: Whether therefore your Lordſhips will 
pleate to order, that any Perſon that has à ſtrone- 
er Voice ſhouid ſum up the Evidence; or whether 
you will diſpenſe with the Orders of the Houſe ſo 
tar, as that Mr. Solicitor may come to the Clerl;”s 
Table, or ſome other \ within the Houſe, with 
he may be heard by all, I muſt ſubmit it to your 
It would be a great Satisfaction for 
us to hear him, in order to our Judgment ; but I 
acknowledge in this I do make an Irregular Mo- 
tion, as to the Orders that are uſually obſerved 
by your Lordſhips : But I know not how to help 
it, in regard without hearing, it is impoſſible for 
us to form our Judgment, 

E. of Roch. My Lords, I have a very great Re- 
ſpect for every Motion that that noble Lord who 
{poke laſt does make, and I am of his Opinion, 
That it will mightily tend tothe Satisfaction of m 
Lords who are to give their Judgment in this Caſe, 
to hear both the Evidence and the Counſel, and 
what Obſervations are made on both Sides; and 
that it is a great Diſadvantage that the Counſel 
ſhould have ſo low a Voice, that all my Lords 
ſhould not be able to hear him; but yet I hope 
that may be remedied ſome other Way than what 
is propoſed by that noble Lord ; for if what he 
deſires were done, it will be obvious, that in Point 
of Precedent many Inconveniences will occur upon 
breaking the Orders of the Houſe, to comply with 
a Motion which ĩs acknowledged by the noble Lord 
himſelf to be irregular; for it would be impolli- 
ble to hear any Body, if it be permitted to make 
ſuch a great Noiſe without; and it is that which 
renders the Difficulty of hearing the greater, If 


that were quieted, your Lordſhips might hear 


this Gentleman as well as thoſe of the other Coun. 


C!. of the Crown. Serjeant at Arms, make Pro- 5 ſel: Or, if this Gentleman's Voice will not ſo well 


clamation. 

Serj. ot Arms. O Yes, O Yes, O Yes, my Lord 
Hi gh Steward of England, his Grace, does ſtraitly 
charge and command all manner of Perſons here 
preſent, to keep ſilence, upon Pain of Impriſon- 
ment. 

L. I. St. Gentlemen, you that are of the King's 
Counſel, now is your Time to ſum up the Evi- 
dence tor the King. 


reach your Hearing, then there are other Gentle- 
men of the King's. Counſel that have ſtronger 


Voices; and if any of them would ſum up the 
Evidence, I believe it would be better heard and 


conſequently better apprehended by your Lund- 
ſhips; for I had rather any Expedient Hould be 
tound out to comply with the Orders of the 
Houſe, and preſerve them, than that any irre- 
gular Thing ſhould be douc for the breaking the 
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Orders of the Houſe, upon any Account what- 


ſoever. ä : ; 
L. H. St. Make another Proclamation for Si- 


lence. 
Cl. of the Crown. Serjeant at Arms, make Pro- 


clamation. | 

Serj. at Arms. O Yes, O Yes, O Yes, my 
Lord High Steward of England, his Grace, does 
{traitly — and command all manner of Per- 
ſons here preſent to keep Silence, upon Pain of 
Impriſonment. 

E. of Bridgewater. Truly, my Lords, the 
Noiſe about the Court is ſo great, that we who 
fit much nearer to the Bar, than the noble Lord 
who made the Motion forthe Removal of the Coun- 
ſel into another Place, cannot hear Mr. Solicitor 
what he ſays; and therefore I think ſome of the 
Guard ſhould be ſent out to clear all the Paſſages 
about the Court, that there may be no Noiſe ; for 
it is the Noiſe of the People without, that makes 
it ſo difficult to hear the King's Counſel. 

L. H. St. Let ſome of the Guard without take 
care that there be not that Noiſe made ; and who- 
ſoever does make a Noiſe, let him be taken into 


Cuſtody. 


Then another Proclamation was made for Silence 
upon wwhich there was a greater Quietneſs in the 
Hall. 


L. II. St. Mr. Sollicitor, There is hopes now, 
fince there is not ſo great Noiſe as there was, that 
you may be heard by my Lords: You mult uſe 

the beſt Endeavours you can, that you may be 
heard. 

E. of Roch. If that Gentleman cannot ſpeak out 
ſo well that he can be heard, thoſe of the King's 
Counſel that have better Voices, muſt ſum up the 
Evidence. 

Mr. Sol. Gen, My Lord, I ſpeak as loud as 
lein. 

E. of Roch. There are others of the King's Coun- 
ſel, pray let them do it then; Mr. Attorney, he 
being nearer and within the Bar. 

L. I. St. Iknow not whether Mr. Attorney be 
pres for the ſumming up of the Evidence, 

cauſe he examined the Witneſſes, and the King's 
Counſel uſually allot to themſelves the particular 
Parts which they intend to take. 

E. of Roch. Then let Mr. Solicitor go on. 

Mr. Sol. Gen. I would ſhortly obſerve to your 

Lordſhips what Evidence hath been given to you 
on Behalf of the King in this Caſe, againſt that 
noble Lord, the Priſoner at the Bar, for the Of- 
fence for which he ſtands indicted. The firſt Wit- 
neſs that was produced was the Drawer at the Grey- 
hound Tavern in the Strand, where this Quarrel, 
that was the Occaſion of the Death of this Perſon 
that was ſlain, happen'd; and he tells you, that 
that Night there was at his Maſter's Houſe my 
Lord of Warwick, my Lord Mobun, Capt. French, 
Captain Coote the Perſon that was kilPd, and Mr. 
Dockwra ; and after they had been there ſome time, 
that other Perſon, that was the Sixth concerned in 
the Scuffle, Mr. James, was ſent for, and he came 
in when it was pretty late; there they continued till 
One or Two a Clock, and then they came down 
to the Bar, and Orders was given for to call 
Coaches, but it being ſo late, and Sunday Morn- 
ing, they could not find Coaches, and then there 
was Orders for the getting of Chairs; when ſome 
Chairs were brought, Mr. Coote and Mr. French 


went into two of the Chairs, but my Lord Mobun 
interpoſed, and ſaid there ſhould be nothing done 
that Night, and that if they went away he would 
call for a File of Muſqueteers from the Guard, 
and ſecore them; and thereupon they came out of 
the Chairs, and went into the Houſe, and there 
was the Noiſe of Swords claſhing heard at the 
Bar; Captain Coote ſaid he would laugh when he 
pleas'd, and frown when he pleas'd, and they part- 
ed; three were on one Side, and three on the other 
of the Bar; my Lord of Warwick, my Lord Mo. 
hun, and Captain Coote, were on one Side; Captain 
French, Captain James, and Mr. Doctwra, were on 
the other Side. Indeed he ſays my Lord Mabun and 
my Lord of Warwick did what they could to pacify 
them, and threaten'd to ſend for the Guards; but 
away they went. The next Witneſs was Thomas 
Browne, and he was the Chairman that carried Mr. 
Coote, and he ſays, that there was an Endeavour 
by my Lord of Warwick and my Lord Mobun, to 
put off the Buſineſs at that Time, and that they did 
what they could to have put it off, and that even 
after they were in their Chairs, when they were 
turned up St. Martins Lane, there they ſtop'd at the 
back Door of the C i- Keys Tavern, and that while 
they ſtood there with their three Chairs, three 
other Chairs came by, and then Captain Czote bid 
them put up, and follow after thoſe Chairs as faſt 
as they could to Leiceſter- Fields. 

The next Witneſs is William Crippes, who was 
the other Chairmanthat carried Captain Coote, and 
he gives your Lordſhips much the ſame Account 
that Browne gave before, and his Evidence was juſt 
to the ſame Purpoſe, That my Lord of Warwick 
and my Lord Mobun endeavoured to pacify the 
Matter, and that there ſhould be an End of the 
Buſineſs for that Night, and let it alone till ano- 
ther Time; and that my Lord Mobun threaten'd to 


' ſend for the Guards, and ſecure them, and would 


have had them gone home, that is, Mr. Coote ei- 
ther with him to his Lodging, or he would goto 
Mr. Coote's, but he could not prevail. Then my 
Lord Mohun ſaid, If he would goon, his Lord- 
ſhip would go and fee an End ot the Buſineſs, 
The next Witneſs was one Crattle, who was one 
of theChairmen that carried my Lord of Warwick, 


and he ſays, That my Lord Mobun and my Lord 


of Marwicł did endeavour what they could to put 
oft the Matter till the next Morning, but that they 
could not prevail; that afterwards, when he car- 
ried my Lord from Leiceſter- Fields to the Bagnio, 
my Lord borrowed a Handkerchiet of him to wrap 
his Hand in, for he ſaid he was wounded, but by 
whom that Wound was given does not appear, 
nor how he came by that Wound any otherwiſe 
than as his Lordſhip himſelf ſays, that it was 
given him by Mr. James. 

The next was the other Chairman that carried 
my Lord of Warwick, which was John Gib/on, and 
his Teſtimony need not be repeated, becauſe it did 
not differ from the others. The next Witneſs was 
Robert Applegate, who was the Chairman that car- 
ried my Lord Mohun; and he ſays, that there was 
an Endeavour uſed by my Lord upon his ſetting 
down in St. Martins Lane, to quiet Captain Coote, 
and prevent any Quarrel at that Time; but he lays, 
when they would go on, my Lord Mobun ſaid, 
he wour go and ſee the End of it; and thereupon 
they went on towards Leiceſter: fields to the End of 
Green-ftreet, which is at the lower End of the 
Square. 
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The next Witneſs was Palmer, who was one of 


the Chairmen that carried Mr. Frenchto the Bagnio - 


in Long-Acre 3 and he tells your Lordſhips what 
happen'd upon his carrying him chither, how 
immediately after his coming there, my Lord of 
Warwick came thither, and they knock'd at the 
Doorat the ſame time, and that Captain French was 
very much wounded, and they went into the Nouſe 
together, and that French would have had them 
pull off his Cloaths to ſee his Wounds, for he be- 
lie ved he was a dead Man. 

The next Witneſs was the Chairman which car- 
ried Mr. James, and he only tells your Lordſhips, 
that he carried a Gentleman into Leiceſter-fields ; 
that my Lord Mobun endeavoured to put off the 
Buſineſs for that Night; but who the Perſon was 
that he carried he cannot ſo well tell, nor give an 
Account of; but when he had ſet him down at 
the further End of the Square, there he left him, 
and he knows no further. 

Then there was the Surgeon at the Bagnio in 
Long- Acre, who gives your Lordſhips an Account, 
that about T'wo of the Clock in the Morning on 


the Sunday, my Lord of Warwickand Captain French 


came in there; Captain French was wounded in the 
Body, and my Lord Warwick was wounded in the 
Hand, and my Lord Warwick did take extraordi- 
nary Care of Captain French, and would not have 
the Door open'd to any Body, nor his Lordſhip 
known to be there; that afterwards Captain 
James and Mr. Dockwra came to the Door, and 
my Lord came to the Door himſelf, and when he 
ſaw who they were, he order'd them to be let in; 
and that there was a Diſcourſe about going into 
the Country, and that there was a Fear that Coote 
was kill'd. This is the Effect of the Teſtimony both 
of the Surgeon and his Servants; and it is to be 
obſerved, that when Captain French came in, his 
Sword was not bloody, but my Lord of Warwick's 
Sword was bloody almoſt all over, and that was 
taken notice of the next Day, and there are ſe- 
veral Witneſſes both Men and Women of that 
Houſe that give your Lordſhips an Account much 
to the ſame purpoſe z then there was Captain Duck- 
in; field, who ſays, that my Lord of Warwick came 
to his Lodgings, and they went in a Coach to- 
gether to the Tavern in Cornbill, and then there 
was a Diſcourſe of going into the Country, and 
my Lord faid that he was afraid his Friend Coote 
was killd, but that they had no abſolute News of 
his being kill'd at that Time; for it ſhould ſeem 
my Lord of Warwick ſorſook the Field as ſoon as 
the fatal Stroke was given, which, by whom it 
was given, is left to your Lordſhips Conſideration. 
Indeed it is pretended by my Lord, that the Wound 
that he had in his Hand was given him by Mr. 
James, but nothing of that is made apparent to 
your Lordſhips upon the Proofs. 

Then we came to give your Lordſhips an Ac- 
count of the Nature of the Woundsthat Mr. Coote 
hac in his Body; and for that we produced both 
the *urgeon that did probe the Wounds by the Or- 
der of the Coroner, and the Coroner himſelf. In- 
deed we could not get a poſitive Anſwer from either 
the Surgeon or the Coroner, whether the Wounds 
were given by one and the ſame Sword, or by dif- 
lerent Swords; but then your Lord ſhips have the 
Heſtimony of Mr. Turner, who was Captain Coote's 
Ser vant, and who knows his Maſter's Sword, 
and it hath been ſhewn to him, and he ſays, 
chat is his Maſter's Sword that he went out with; 


and it can be eaſily judged whether he could 
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give himſelf thoſe Wounds by that Sword. 

And your Lordſhips have likewiſe had 
brought before you another Sword, which was 
left at the Bagnio in Long- Acre, that was Captain 
Frencb's that had no Blood at all upon it, but 
my Lord of Warwick's, it ſeems by all the Evi- 
dence, had a great deal of Blood upon it. 

Then came the Witneſſes for the Priſoner at the 
Bar, this noble Lord, my Lord Warwick; and the 
Sum of the Teſtimonies that they have given, isof a 
great deal of Kindneſs between my Lord Warwick 
and Captain Cvote ; that my Lord lent him a hun- 
dred Guineas to purchaſe his Commiſſion in the 
Guards, when he had but three of four hundred 
Guineas which was neceſſary to make the Purchaſe; 
and there are ſeveral of them that do teſtify, that 
they always look*d upon Captain Coote and my 
Lord of Warwick to be very good Friends, and 
that there never was any Quarrel between them; 
and that is the Sum of what the Evidence on that 
Side did teſtify. And this, my Lords, I take to be 
the Sum of the Evidence that has been given on 
either Side; and when J have laid it thus before 
your Lordſhips, I muſt ſubmit it to your Lordſhips 
Judgment, what Opinion you will be of upon the 
— Matter; only there is this one Obſervation 
that I would make to your Lordſhips upon this 
Evidence, That there is not one Witneſs that has 
given you an Account ſatisfactory by whoſe Hand 
theſe Wounds were given to Mr. Caate; and there- 
fore, tho? it is apparent my Lord of Harwick was 
in thePlace where the mortal Wound was given, 
yet by whoſe Hand it was given is not yet known 
until that can be known, every Perſon that was 
there muſt remain under the Imputation of the 
lame Guilt, as having a Hand, and contributing 
to his Death ; it 1s certain, and cannot be denied, 
that this noble Lord, my Lord at the Bar, was in 
the Field, wherein there was actual Fighting; for 
he does not deny it himſelf, but ſays, that he was 
engaged particularly with Captain James, when 
Captain Coote was engaged with Captain French, 
between whom, as it isalledged, the Quarrel was; 
but that is no Way in Point of Fact made appear 
to your Lordſhips; and there being ſuch Suſpici- 
ons and Circumſtances of the Blood upon my Lord 
of Warwick*s Sword, and the great Concern that 
he was in when hecame to the Bagnio, and deſiring 
to be concealed, and that no Body ſhould know 
that he was there, and the Care he took of Mr. 
French, who is the pretended Perſon that did the 
Fact, is that which is to be ſubmitted to your 
Lordſhips ; and it is to be obſerved, that Mr. 
French's Sword was not bloody, but only dirty, 
but my Lord of Warwick's Sword was very bloody 
from the Hilt to the Point, and he was in a great 
Conſternation when he came into the Houſe. 

There is likewiſe a Circumſtance which your 
Lordſhips will pleaſe to obſerve, that even Mr. 
Coote's Sword was brought into the Houſe by 
ſome of the Company that were there, and what- 
ſoever this noble Lord pretends of his Friend- 
ſhip to Mr. Czote, yet, it ſeems by his Care that 
he took of Captain French, he had ks much 
Friendſhip for him. 

There is another Circumſtance that has been 
teſtified, which it will be fit for your Lordſhips to 
take into Conlideration, and make ſome Obſerva.. 
tion of; that is, the Nature of the Wound: It 
ſeems, he had twoWounds, one on the left Side of 
the Breaſt, near the Collar Bone, and that was 
downward ; and yet his Man, that was here pro- 
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duced as a Witneſs, does teſtify, that he was one 


that uſed his right Hand, and then itis a Wonder | 


that he ſhould receive ſuch a Sort of a Wound in 
that Part; and the other Wound was on the left 
Side too, but it was upward, and how that could 
be given toone that was a Right-handed Man, 1s 
certainly a very great Wonder ; and the Wounds 
being both given upon the ſame Side, it cannot but 
be concluded, that they were given by one and 
the ſame Sword. 

Another Circumſtance which relates to my Lord 
of Warwick is, that when he came into the Bagno, 
after the Fa& was over, he would have himſelf 
denied to be there, and went to the Door when 
James and Dockwra came in; and hisdeclaring his 
deſire of going into the Country; theſe, we ſay, 
are Circumſtances that do induce a Doubt, T hat 


my Lord of Warwick had a Concern upon him of 


reat Guilt of having a Hand in this Man's Death : 
Fe is indeed pretended by my Lord of Warwick, 
That Mr. Cocte was a Perſon that my Lord of War- 
wick had a Kindneſs for; but it is plain by the Evi- 
dence, that he left him dead in the Field, and did 
not take any Care of him, but took a great deal 
of Care of Captain French, who, it is pretended, 
was the Perſon that fought with Coote, when he 
came to the Bagnio; and there is nothing of Kind- 
neſs at this Time pretended, nor any Thing of a 


Defence to this Matter offer'd by my Lord of 


Warwick, but only what the Chairmen ſay, that 
he endeavoured to put it off to another Time. 
Theſe, my Lords, are all the Obſervations that 
I ſhall make upon the Evidence in this Caſe ; how 
far this Evidence, upon Conſideration, will weigh 
with your Lordſhips, I muſt ſubmit it to you. 
If my Lord of Warwick did do the Fact, as theſe 
Circumſtances, we think, may incline your Lord- 
ſhips to believe he did, it will ſurely be Murder; 


but how far the Evidence comes up to the Proof 


of that, we muſt humbly ſubmit to your Lord- 
ſhips, who are the Judges of it; and we leave it 


entirely to your Conſideration upon what you have 


heard. | 

L. H. St. Then it ſeems you have done on all 
Sides. 

Counſel, Yes, my Lords. 

Lords. Then adjourn, adjourn. 

L. H. St. Is it your Lordſhips Pleaſure to ad- 
Journ into the Houle of Lords? | 

Lords, Ay, ay. 

L. H. St. This Houſe is adjourned into the 
Houſe of Lords. | 


Then the Lords went back to their own Houſe in the 


ſame Order they came into the Court in Weſt- 
minſter-hall, and debated the Matter among 
themſelves, what Judgment to give upon the Evi- 
vidence that bad been heard; and in about Two 
Hours Time they returned again into the Court, 


erected upon a Scaffold in Weſtminſter-hall ; * 


and after they were ſeated in their Places, the 
Lord High Steward being ſeated in his Chair 
before the Throne, ſpoke to the Lords thus : 


L. H. St. Will your Lordſhips proceed to give 
your Judgment? 

Lords. Ay, a 

L. H. St. 
Laſk your Lordſhips your ſeveral Opinions, to 
take ſo much Time as to write down the Opinion 
of every Lord. 

"Lords. Ay, ay. 

1 - 


our Yood ſhips will give me leave, as 


Then the Lord High Steward aſted this Queſtion 

. every one of the Lords there preſent, beginning 

— with the puiſne Baron, which was the Lord 
Bernard. 


I. H. St. My Lord Bernard, Is Eduard Earl of 
Warwick guilty of the Felony and Murder whereof 
he ſtands indicted, or nor guilty ? 


The Lord Bernard ſtood up in bis Place uncovered, 
and laying his'Right Hand upon his Breaſt, pro- 
nounced his Fudgment thus: 


L. Bernard. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour, 


The ſame Queſtion was aſked ſeverally of all the 
Lords, tobo in the ſame Form delivered their 
Opinions, as followeth, 


L. Haverſham. Not guilty of Murder, but 
guilty of Manſlaughter, _ my Honour. 

L. Herbert of Cherbury. Not guilty of Murder, 
but guilty of Manſlaughter, upox my Honour. 

L. MWeſton. Not guilty of Murder, but guilty of 
Manſlaughter, upon my Honour. | 


L. Afpburnham. Not guilty of Murder, but 


ilty of Manſlaughter, upon my Honour. 

L. Chelmandeley. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

L. Fefferys. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Godolphin. Not guilty of Murder, but guilty 
of. Manſlaughter, upon my Honour. 

L. Guilford. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. O/ulftone. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. O/porne. Not guilcy of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Craven. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Cornwallis. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Granville. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour, 

L. Berkley. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Lexington. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Rockingham. Not guilty of Murder, but 
guilty of Manſlaughter, . my Honour. 

L. Lucas. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Culpeper. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Vaughan. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. . 

L. Byron. Not guilty of Murder, but guilty of 
Manſlaughter, upon my Honour, 

L. 7ermyn. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Leigb. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Raby. Not guilty of Murder, but guilty of 
Manſlaughter, upon my Honour. 

L. Howard of Eſcrick. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 

L. Lovelice. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Hunſdon. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 5 


L. North and Gray. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
L. - Not guilty wy Murder, bur guilty 
laughter, upon m onour. 
y; ann” airy of Murder, but guilty of 
ughter, upon m onour. 
1 % ;lloughly of Parbom. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 
I.. Dudley. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. ; 
L. Ferrers. Not guilty * but guilty 
nſlaughter, upon my Honour. 
A L. ile, of Ereſby. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 
L. Audliy. Not guilty of Murder, bur guilty of 
Manſlaughter, upon my Honour. 
L. Abergavenny. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 


L. Il Steward, My Lord Viſcount Lonſdale, Is 
Exkvard Farl of Warwick guilty, &c, ? 


L. Viſcount Lonſdale. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 

L. Viſcount Longueville. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 

L. Viſcount Tezonſhend. Not guilry of Murder, 
but guilty of Manſlaughter, upon my Honour. 


L. H. St The Earl of Grantham, Is Edward 
Earl of IVarwick guilty, Sc.? 


E. of Grentham. Not guilty of Murder, but 
guil:y of Manſlaughter, upon my Honour. 

E. of Albemarle. Not guilty of Murder, but 
of Manſlaughter, upon my Honour, 
Fol Tonkervill:. Not guilty of Murder, but 
guilty of Maiflaughter, upon my Honour. 

F. of Worriagton. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Scarborough. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Torrington. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Marlborough. Nor guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Mentogu. Not guilty of Murder, but 


- guilty of Manſlaughter, upon my Honour. 


E. of Portland. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Rocheſter. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Nottingham. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Yarmouth. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Macclesfield. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour, 
E. of Radnor. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 
F. of Feverſbam. Not guilty of Murder, but 
guil'y of Manſlaughter, upon my Honour, 
E. of Burlington. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Carlifle. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 
E. of Bath. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 
E. of Angleſea. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 
E. of Eſſex. Not guilty of Murder, but guilty 


= of Manſlaughter, upon my Honour, 
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E. of Scarſdale. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Thanet, Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour, 

E. of Cheſterfield, Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Carnarvan. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour, 

E. of King ſton. Notguilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Winche!ſea. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Stamford. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Peterborough. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. Rivers. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of Mancheſter. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Denbigh. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Leiceſter. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Bridgewater. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Dorſet and Middleſex. Not guilty of Mur- 
der, but guilty of Manſlaughter, upon my Ho- 
nour. 

E. of Suffolk. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. | 

E. of Huntingdon. Not guilty of Murder, but 
gulty of Manſlaughter, upon my Honour. 

E. of Derby. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Kent. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of Oxford, Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour.” 


Lord HighSteward. My Lord Great Chamber- 
lain, Is Edward Earl of Warwick guilty, &c.? 


E. of Lindſy. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 


| Lord High Steward, My Lord Marquiſsof Nor- 
manby, Is Edward Earl of Warwick guilty, &c. ? 


Lord Marquiſs of Normanby. Not guilty of 
Murder, but guilty of Manſlaughter, upon my 
Honour. 

L. Marquiſsof Hallifax. Not guilty of Murder, 
but guilty of ManQlaughter, upon my Honour. 


Lord High Steward. My Lord Duke of Newcaſtle, 
Is Edward Earl of Warwick guilty, &c.? 


D. of Newcaſtle. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

D. of Scomberg. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

D. of St. Albans. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

D. of Northumberland. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 

D. of Ormonde. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

D. of Southampton. Not guilty of Murder, but 
guilty of-Manſlaughter, upon my Honour. 

D. of Ric Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
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D. of Somerſet. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

D. of Devonſbire. Not guilty of Murder, but 

guilty of Manſlaughter, upon my Honour. 


Lord Higb Steward. My Lord Preſident, Is 
Edward Earl of Warwick guilty, c. 


D. of Leeds. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 


Lord High Steward. My Judgment is, Thatmy - 
Lord of Warwick is not guilty of the Murder, but 


is guilty of Manſlaughter, upon my Honour, 


Then the Lord High Steward reckoned up the Num- 
ber of the Peers that were then preſent, and the 
Opinions that were given, and afterwards ac- 
quainted their Lordſhips with the Reſolutions that 
they came to, in this manner. 


L. H. St. My Lords, your Lordſhips are 
Ninety-three in Number here preſent, and you 
haveallacquitted my Lord of arwickof the Mur- 
der whereof he ſtands indited, but you are of Opi- 
nion that he is guilty of Manſlaughter ; Is it your 
Pleaſure, that he ſhould be called to the Bar, and 
acquainted with your Lordſhips Judgment ? 

Lords. Ay, ay. 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. 

Serj. at Arms. O Yes, O Yes, O Yes; Chief Go- 
vernor of the Tower of London, bring forth the 
Body of your Priſoner, Edward Earl of Warwick, 
forthwith, upon Pain and Peril will fall thereon. 


Then the Earl of Warwick was brought to the 
Bar. 


L. I. St. My Lord of Warwick, your Lordſhip 
has been Arraigned upon an Indictment for the 
killing Mr. Coe ; you have pleaded not Guilty, 
and put your ſelf upon your Trial by your Peer; 
here preſent; my Lords have heard the Evidence 
given both againſt you and for you, and have 
conſidered of it, and are come to a Reſolution ; 
and their Judgment is, That your Lordſhip is ng; 
guilty of the Murder whereof you ſtand indicted, 
but that you are guilty of Manſlaughter, Wha: 
has your Lordſhip to ſay, why Judgment of 
Death ſhould not be pronounced againſt you ac. 
cording to the Law ? 

Earl of Warwick. My Lords, I deſire that the 
Benefit of my Peerage may be allowed me, ac- 
cording to the Statute of Edward the Sixth. 

L. H. St. My Lord, your Lordſhip has demang. 
ed the Benefit of your Peerage upon the Statute 
of Edward the Sixth, and you muſt have ir by 
Law; but I am directed by their Lordſhips to ac- 
quaint you, That you cannot have the Benefit of 
that Statute twice; therefore I am likewiſe direct. 
ed by their Lordſhips to ſay, That they hope you 
will take a more than ordinary Care of your Be. 
haviour for the future, that ſo you may never 
hereafter fall into ſuch unfortunate Circumſtances 
as you have been now under; my Lords hope this 
will be ſo ſenſible a Warning, that nothing of 
this kind will ever happen to you again; your 
Lordſhip is now to be diſcharged. 

L. H. St. Is it your Lordſhips Pleaſure to ad- 
journ to the Houſe of Lords? 

Lords. Ay, ay. 

L. H. Si. This Houſe is adjourned to the Hou: 
of Lords. | 


Then the Lords went in Proceſſion, in the ſam: 
Order that they came into the Court. 


CLXV. The T RIAL of Charles Lord Mohun, before the 
Houſe of Lords, for the Murder of Richard Coote, EJq; 
March 29, 1699. 11 Will. III. 


LS BOUT One of the Clock the 
Lords came in the ſame Order, 
as the Day before, to the Trial 
» of the Earl of Warwick, into 
FR the Court erected in WeAminſter- 


SR Hall. 
Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. 


Serj. at Arms. O Yes, O Yes, O Yes, my Lord 
High Steward, his Grace, does ſtrictly Charge 
and Command all manner of Perſons here preſent, 
to keep Silence, upon Pain of Impriſonment. 

Serj. at Arms. O Yes, O Yes, O Yes, All man- 


ner of Perſons who are obliged to give their At- 


tendance here this Day, before his Grace, my Lord 
High Steward of England, let them give their 
Attendance forthwith. 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation again. 


Serj. at Arms, O Yes, O Yes, O Yes, his Grace 


my Lord High Steward of Zygland, does ſtrait!y 
Charge and Command all manner of Perſons here 
preſent to be uncovered. 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation again, f 

Serj, at Arms. O Tes, O Yes, O Yes, Chic! 
Governor of the Tower of London, bring forth 
the Body of your Priſoner Carls Lord 3 
hun forthwith, upon Pain and Peril will fal! 
thereon. 


Then my Lord Mohun was brought to the Bar. 
L. High Steward. My Lord Mo- 


* Lord So- 


hun, your Lordſhip is now brought mor- 

upon your Trial for the Murder of 

Mr. Coote, for which you ſtand indicted by the 

Grand Jury for the County of Middleſex. Ihe 

King, who knows that Juſtice is one of the Pillars 

which ſupports a Throne, will have a ſtrict = 
coun 
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count taken of the Blood of any of his Subjects, 
without reſpect to the Quality of the Slain, or of 
the Perſon who ſtands charged with his Death. 
There is not one of the noble Peers here preſent, 
who are to be your Triers, but does heartily wiſh 
your Lord ſhip innocent; hut, on the other ſide, if 
you ſhould appear to be guilty upon the Evidence, 
you ought not to hope that any Conſideration of 
Relation, Friendſhip, or Pity, will prevail againſt 
Juſtice. And therefore ſince in your preſent Con- 
dition every Thing that is valuable in this World 
is at ſtake, it will be highly neceſſary for your 
Lordſhip to recollect your ſelf, and to have your 
beſt Thoughts about you. Facts of this Nature 
are frequently attended with ſuch unhappy Cir- 
cumſtances, that a noble Perſon may be juſtly co- 
vered with Shame to have Faults and Weakneſſes 
expoſed to ſuch an Aſſembly as this, although he 
be not conſcious to himſelf of the Guilt of Blood: 
But your Lordſhip ought not to be ſo far diſcom- 
poſed with any Thoughts of this Kind, as to neg- 
ect your Defence againſt this heavy Accuſation of 
Murder. In order to this, it is neceſſary for your 
Lordſbip to hear with Temper what will be ſaid 
againſt you, and by no means to interrupt the 
Counſel or Witneſſes. I will take care to give 
your Lordſhip notice when the proper Time comes 
for you to make your Obſervations upon the Evi- 
dence, to examine your Witneſſes, and to ſay 
what you think proper for your own Defence ; 
and when my Lords have heard, and fully and 
maturely conſidered the whole Matter, their 
Lordſhips will give ſuch a Judgment as the Law 
and Juſtice require. 


L. H. St. Read the Indictment to my Lord, 


Clerk of the Harles Lord Mohun, your Lord- 
Crown, ſhip ſtands indicted in the County of 
Middleſex Ly the Name of Charles Lord Mohun of 
Okehampton zz the Countyof Devon, late of the Pa- 
riſh ef St. Martins in the Fields in the County of Mid- 
dleſex, !oge/her with Edward Earl of Warwick 
and Holland, late of the ſame Pariſb and County, 
Richard French, late of the ſame Pariſh and County, 
Gent. Roger James, late of the ſame Pariſh and 
County, Gent, and George Dockwra, late of the 
fame Pariſh and County, Gent. not having the Fear 
of God before your Eyes, but being moved and ſeduced 
by the [nſtigation of the Devil, the 301h Day of Octo- 
ber, in the Tenth Year of the Reign of our Sovereign 
Lerd that new is, William the Third, by the Grace 
of Cod of England, Scotland, France, and Ire- 
land, King, Defender of the Faith, &c. with Force 
ond Arms, &c. at the Pariſh aforeſaid, in the Coun- 
iy of Middleſex aforeſaid, in and upon one Richard 
Coote, Eſq; in the Peace of God, and our ſaid So- 
vereign Lord the King, that now is, then and there 
being, Felonioufly, Wilfully, and of your Malice afore- 
thought, did make an Aſſault ; and that the aforeſaid 
Edward Earlof Warwick and Holland, <vith a cer- 
tam Sword made of Iron and Steel, of the Value of froe 
Shillings, which be the ſaid Edward Harl of War- 
wick and Holland, in his right Hand then and there 
bad and beld drawn, the aforeſaid Richard Coote, in 
and upon the lf. Part of the Breaſt of him the ſaid 
Richard Coote, ncor the Collar-Bone of bim the ſaid 
Richard Coote, „he and there Felonioufly, Volunta- 
Tiy, and of bis Malice afere-thought, did Strike, Stab, 
and Thruſt in, giving to the ſaid Richard Coote, then 
and there with the Sword drawn afcreſaid, in and upon 
the left Part of the Breaſt of him theſaid Richard 
Coote, near tbe Collar-Bone of him theſaid Richard 


Coote, one mortal Wound of the Breadth of half an 
Inch, and of the Depth of frue Inches, of which ſaid 
mortal Wound he the aforeſaid Richard Coote then 
and there inſtantly died : And that you the ſaid Lord 
Mohun, together with the ſaid Richard French, 

Roger James, and George Dockwra, then and 
there Feloniouſly, Wilfully, and of your Malice afore- 

thought, were preſent, aiding, abetting, comforting, 

aſhſting, and maintaining the ſaid Edward Earl of 
Warwick and Holland, the ſaid Richard Coote, 

in Manner and Form aforeſaid, Felonioufly, Wilfully, 

and of bis Malice afore-thought, to kill and murder; 

and ſa the ſaid Edward Earl of Warwick and Hol- 

land, and you the ſaid Charles Lord Mohun, Rich- 

ard French, Roger James, and George Dockwra, 

the g Richard Coote, in Manner and Form 

aforeſaid, Feloniouſſy, Wilfully, and of your Malice 
afore-thought, did kill and murder, againſt the Peace 
of our Sovereign Lord the King, that now is, his 
Crown and Dignity, 


Cl. of the Crown, How ſay you, Charles Lord 
Mobun, are you guilty of this Felony and Murder, 
whereof you ſtand indicted, or not guilty ? 

Lord Mabun. Not guilty. 

Cl. of the Crown. Culprit, How will you be tried? 

Lord Mobun. By God and my Peers. 

Cl. of the Crown, God ſend your Lordſhip good 
Deliverance. 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. 

Serj. at Arms. O Yes, O Yes, O Yes, All man- 
ner of Perſons that will give Evidence on behalf 
of our Sovereign Lord the King, againſt Charles 
Lord Mobun, the Priſoner at the Bar, let them 
come forth and give their Evidence; for now he 
ſtands at the Bar for his Deliverance. 

Lord Mohun. My Lords, I deſire I may have 
the Benefit of Pen, Ink, and Paper. 

J. II. St. Your Lordſhips are pleaſed to permit 
my Lord Mabun to have Pen, Ink and Paper ? 

Lords. Ay, ay. 


[ Pen, Ink, and Paper were carried to my Lord, 
by one of the Clerks of the Houſe.] 


Mr. Cowper. May it pleaſe your Lordſhips, my 
Lord Mobun, the Priſoner at the Bar, ſtands in- 
dicted by the Grand Jury of the County of Mid- 
dleſex, before Commiſſioners of Oyer and Terminer 
in that County; and the Indictment ſets forth, 


That Edward Earlof Warwick and Holland, Charles 


Lord Mohun, Baron Mobun of Okehampton in the 
County of Devon, Richard French, Roger Famesand 
George Doctera, the goth of October, in the Tenth 
Year of his Majeſty's Reign, with Forceand Arms 
ar the Pariſh of St. Martin in the Fields, in the 
County of Middleſex, upon one Richard Coote, Eſq; 
Feloniouſly, Wilſully, and of their Malice afore- 
thought, did make an Aſſault; and that the ſaid 
Edward Earl of Warwick and Holland, with a 
drawn Sword then in his Right Hand, the ſaid 
Richard Coote, upon the left Part of his Breaſt near 
the Collar-Bone, did Strike, Stab, and Thruſt, 
giving him thereby a mortal Wound of the 
Breadth of half an Inch, and the Depth of five 
Inches, of which Wound he inſtantly died; that 
my Lord Mobun, Mr. French, Mr. James and 
Mr. Doctwra, Feloniouſly, Wilfully, and of their 
Malice afore-thought, were preſent, aiding, and 
abetting my Lord of Warwick and Holland, the 
ſaid Richard Coote, in manner aforeſaid, to Kill 

| and 


any Murder: and then concludes, ſo that the Ear] 
of Warwick and Holland, the ſaid Lord Mobun, 
Richard French, Roger Jones, nd George Dockwra, 
the ſaid Richard Coote, in Manner and Form a- 
foreſaid, Feloniouſly, Wilfully, and of their Ma- 
lice afore-thoughr, did Kill and murder, againſt 
the Peace of the King, his Crown and Dignity. 
To this Indictment my Lord Mobun has pleaded 
not guilty, and for his Trial has put himſelf up- 
on God and your Lord ſhips, his Peers. We ſhall 
call our Witneſſes, and produce what Evidence 
we have to give to prove my Lord Mobun guilty, 
and ſo ſubmit it to you. 
£8:-Th Mr. Att. Gen.“ My Lords, This no- 
Treuen ble Lord, my Lord Alabun, the Priſo- 


Trevor. 


ner at the Bar, ſtands indicted for the 


Death of Mr. Coote, one of the King's Subjects, as 
your Lord ſhips have heard in the Caſe that was be- 
fore you Yeſterday, to which Indictment he hath 
pleaded not guilty, and for his Trial has put him- 
ſelf upon my Lords, who are his Peers; I ſhall 
very ſhortly open the Subſtance of rhe Evidence 
that we ſhall offer for the King againſt my Lord, 
the Priſoner at the Bar; we ſhall produce Evi- 
dence to prove, That at the Time laid in the In- 
dictment, the 29th of OoberatNight, and the next 
Morning, which was Sunday, my Lord the Pri- 
ſoner at the Bar, and my Lord of Warwick, (who 
has been found guilty of Manſlaughter upon this 
Indictment before your Lordſhips) and thoſe other 
Perſons that are named in the Indictment, Captain 
French, Captain James, and Mr. Doctera, and the 
Gentleman that was killed, happened to be at the 
Greyhound Tavern in the Strand, which was then 
kept by Mr. Locket, and continued there a great 
Part of the Night, indeed till the next Morning, 
about One or Iwo of the Clock in the Morning; 
there was my Lord of J/arwwice, my Lord Mod uns, 
Captain reach, Captain Cote, and Mr. Deck- 
wra, but very late in the Night the other Gen- 
tleman, Mr. James, was ſent tor: A Meſſenger 
was ſent particularly to have him come to them; 
There they continued drinking till about One or 
Two of the Clock in the Morning, then Coaches 
were ſent for; then the Drawer ot the Houſe will 
acquaint your Lordſhips, that he went for them, 
and could not get any at that Time, being a very 
dark Night; and when there could be no Coaches 
had, then there were Chairs called for, and the 
Drawer went to call Chairs; and as we ſhall make 
ir appear to your Lordſhips, when the Drawer 
came back, there did appear to be a Quarrel 
among them, for there was claſhing of, Swords, 
and they ſeem'd to be divided into two Parties; 
an the one Side were my Lord of Warwick, my 
Lord Mobun the Priſoner at the Bar, and Mr. 
Coote; On the other Side were Captain French, 
Captain James, and Mr. Dockwra ; and firſt there 
were two Chairs came to the Door, into which Mr. 
French, and Mr. Coote went, and when they were 
in the Chairs my Lord Mobun came out, and ſaid 
he would kill any of the Chairmen that went away; 
and fo they putupagain, and the Gentlemen came 
out, and came into the Houſe, but afterwards 
Mr. Coote went into the firſt Chair, and my Lord 
of Warwick into the next, and my Lord Mobun in- 
to the third, and then they went away; and the 
other three Gentlemen went into the other three 
Chairs, and followed them. Your Lordſhips will 
hear whither they were all carried. When the 

came to the End of St. Mariins-lane in the Strand, 
my Lord Mobun would indeed have endeavoured to 
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have perſwaded Mr. Cote in particular to have 
gone home for that Night, and let the Buſineſs 
alone till another Time, but Mr. Cote would go 
on; and while the three Chairs carried my 
Lord of W/arwick, my Lord Mabun, and Mr. 
Coote to St. Martins-lane End, which were the 
three firſt Chairs that went away from Locker's, 
the other three Chairs that went aſter them over. 
took them, and then by My. Cocte's Command, 
the Chairmen that carried him weat forward to. 
wards Leiceſter-fields, and then this noble Lord, 
my Lord Mobun, did ſay, If you go on, I will 
go and ſce the End of it, and ordered the Chair- 
men that carried him to go alter thoſe Chairs in 
which my Lord of J/arwick, and Mr. Coo/e went, 
and accordingly they did go till they came to the 
hither End of che Square in Leiceſter- feli, near 
Green-ftreet End, where my Lord Mzbuz got out 
of his Chair, and paid forall the three Chairs three 
Shillings. But we ſhall not be able to give to 
your Lordſhips an Account particularly as to my 
Lord Mobun, what he did afterwards, but we 
ſhall call our Witnefles to prove what we have 
opened; and when our Witneſſes are heard, we 
ſhall leave the Matter to your Lordſhips Judg- 
ment. 


Samuel Cawtherne, which was the Drawer at the 
Tavern at Locket's, was ſworn, and gave his 
Evidence to the ſame Effect that be did the 
Day bef, ore. ö 


Mr Att. Gen, Pray, Will you acquaint my 
Lords, Who were at your Houſe the 29th and ;oth 


of Octover laſt, Saturday Night and Sunday Morn- 


ing. 
e There where my Lord of J/arcwick, 
my Lord Mobun, Capt. Cocie, Capt. French, Mr. 
Deckwra, and Mr. James. 

Mr. Att. Cen. How long did they continue 
there? 

Cacotborne. Till between One and Two of the 
Clock in the Morning. 

Mr. Ait. Gen. Pray, Will you acqu int my 


Lords what happened at your Maſter's Hlouſe at 


that Time; you remember what Evidence you 
gave Veſterday; tell the whole Matter again, be- 
cauſe it relates to another noble Lord that is now 
at the Bar. 

Cawtherne, The Reckoning was called for about 
that · I ime, and I went up and took the Reckoning, 
and all the Gentlemen came down to the Bar, 
and Coaches were ſent for; I went for them, 
but no Coaches could be had; Then Chairs were 
fent for, and I called for Chairs, and there came 
two Chairs to the Door, and into thoſe two 
Chairs went Captain Coote and Captain French ; 
and my Lord Mobun and my Lord of I/arwick en- 
deavourcd to quiet them, and to put off the Bu- 
ſineſs till another Day, and thereupon they came 
our of the Chairs, and came into the Houſe again; 
My Lord Aabun did deſire there might be no 
Quarrel, and would have Mr. Coole go home with 
him to his Lodgings at Weſtminſter, or he would 
go with Mr. Crete, and ſaid there ſhould be no 
Quarrel that Night: There were then three of 
them on one Side of the Bar, and three of the 
other Side, and their Swords were all drawn. My 
Lord of IVarwick, my Lord Mobun, and Mr. Coote, 
were of one Side, and Capt. French, Capt. James, 
and Mr. Dockwra, were of the other Side: I was 
without the Houſe when the Swords were firlt 

drawn 
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drawn, but I heard my Lord Mebun ſay, I have 
got a cut Finger 7 endeavouring to part them, 
and at firſt when the Chairs came on, my Lord 
Mobun ſaid, if they did quarrel, he would fend 
to the Guards for a File of Muſqueteers, and ſe- 
cure them; ſo that he did what he could to pre- 
vent any Quarrel at all; and when he had recei- 
ved the Wound in his Hand, I helped him to a 
Napkin to wrap his Hand in upon the bleeding of 
it: Then:my Lord of Warwick, my Lord Mobun, 
and Captain Coote, went away in three Chairs, 
and my Lord Mobun gave Order to go down to 
Weſtminſter ; and there were three Chairs called 
for by the other three Perſons ; two did come, 
and Captain French and Captain James went in- 
to them; and the 6th not being come, they ſtayed 
till it did come, and then they three went away 
too; the Chairs were all ordered to go home 
with them; My Lord of Warwick, and my Lord 
NMobum gave Order to their Chairs to keep cloſe 
with Mr. Coote 3 and the other three Chairs im- 
mediately followed. | 

Mr. Att. Gen. Pray, will you conſider, and 
recollect with your ſelf, Was Mr. James there 
at firſt ? 

Cawtborne. No, I was ſent for him about Ten a 
Clock at Night, and there he continued with 
them till they went all away in the ſix Chairs, 
and he was almoſt fuddled when he came in. 

Mr. Att. Gen. When James came in, was his 
Sword drawn ? 

Cawtborne, His Sword was in the Scabbard, but 
the Scabbard was broken, and he took and broke 
his Sword ſtamping upon it. 

Mr. Att. Gen. Pray, can you tell, you being 
up and down in the Room, what was the Occaſi- 
on of the Quarrel? 

Cate lerne., Indeed I can't tell, but ſome Words 
paſt when they were below Stairs by the Bar from 
Captain Czote, That he would laugh when he 
pleaſed, and frown when he pleaſed ; and Mr.Dock- 
wo did ſay, that they would fight them when- 
ever they pleaſed when they went away; but I did 
not obſerye that there was any Quarrel between 
them while they were above, nor any Swords 
drawn till after I came from calling the Chairs. 

Mr. A:t. Gen. Were all the Swords drawn at 
once? 

Carotherne, They were all drawn when I came 
in from calling for the Coaches and the Chairs, 
and three were within the Bar, and three were 
without; T hey were putting up their Swords 
when I came in again; Indeed I do not know 
any Thing of the Quarrel. 

L. I. St. My Lord Mol un, Will you aſk this 
Witneſs any Queſtions? 

L. Mobun. Indeed I think I need not aſk him 
any Queſtion ; but yet, if your Lordſhips pleaſe, 
| would aſk him this, Whether directly or in- 
directly I was any ways concerned in the Quar- 
tel? Or, Whether I did not endeavour all that 
ever I could to quiet them? 

Cowtherne, Yes, indeed, my Lord Mehun did 
endeavour all that ever he could to prevent any 
Quarrel at that Time. 

L. Mabun. Did I fay any Thing tending to 
= promoting of a Quarrel or Fighting among 
mem:! 

Comthornue, No, my Lord Mabun did not pro- 
mote any Thing of the Quarrel between them, 
but he did ſay two or three times, that he would 


4 lend for the Guards to ſecure them, and keep 
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them from fighting, both at the Door of the Houſe, 
and at the Bar, and aſk'd for a Napkin to wrap 
up his Hand in, for the Wound which he ſaid he 
got in endeavouring to quiet and part them, and 
prevent their fighting. 

L. Mohun. That is all that I would aſk him, 
whether I did not endeavour all that I could to 
N any quarrelling or fighting at that 

ime ! | 

Cawthorne. Yes, indeed, my Lord did ſo. 

L. H. St. He has faid fo already, my Lord, 
and therefore there does not need any further 
Examination of him to that Point : If both Sides 
have done with this Witneſs, let him go down. 
(Which be did.) 

L. H. St. Then Mr. Attorney, who is your 
next Witneſs ? 

Mr Att. Gen. Our next Witneſs is Tho. Browne, 
who was one of the Chairmen that carried Mr, 
Coote into Leiceſter fields. 


Then he was ſworn. 


L. I. St. What is the Queſtion you would aſk 
him, Mr. Attorney ? 

Mr. Att. Gen. My Lords, I deſire he may be 
aſkꝰd and examin'd, and acquaint your Lordſhips, 
who it was that he carried from LockeFs the 29th 
of Other laſt to Leiceſter-fields, and what Time 
it was of the Night ? 

Browne. I carried Mr, Coote in my Chair. 

Mr. Att. Gen. Whither were you directed to 
carry him ? 

Browne, To Leiceſter- fields. 

Mr. Att. Gen. What Time of Night was it? 

Browne, It was three Quarters paſt One, as near 
as I could gueſs. | 

Mr. Att. Gen. Pray, What other Chairs were 
there that went along with you ? 

Browne. There were two other Chairs. 

Mr. Att. Gen. Who were in thoſe Chairs, pray? 

Browne. There were my Lord of Warwick in 
one, and my Lord Mobhur in the other. 

Mr. Att. Gen. Did you three go. away from 
Locke!*s together? 

Browne. Yes, we did ; and when we were bid 
to take up, we went to the End of St. Martin's- 
lane, and turning up at the End of St. Martin's- 
lane, there my Lord of Warwick and my Lord 
Mob un called out to Capt Coole to ſtay, and to 
turn down to go to Witminſter ; but Mr. Coote 
would turn up the Lane, and my Lord of War- 
wickand my Lord Mabun made a Stop at the Back- 
Door of the Cro/s-keys Tavern, and both of them 
perſwaded Mr. Coote to put it off till the next 
Morning; but he would not, he faid he would 
make an End of it that Night. 

Mr. Att. Gen. Pray, recolle& your ſelf, Did 
they name among them what their Buſineſs was 
that they would make an End of ? 

Brotone. No, they did not. 

Mr. Att. Gen. Who was it that ſtop'd at St. 
Marl in's- lane End ? 

Browne, When we were turning up at St. Mar- 
tin*s-lane End, my Lord of Varuict and my Lord 
Mobun call'd out to ſtop, and aſk*d Mr. Cote whi- 
ther he was going? And when he ſaid, to Leicefter- 

fields, my Lord Mabun called out to us to ſet 
down, which we did, at the Back-Door of the 
Croſs-keys Tavern ; They did both of them, my 
Lord Warwick, and my Lord Mobun, perſwade 
Mr. Coote to go home to Hminſter, and not to 
end 


184 165. The Trial of Charles Lord Mohun, 11 Will. III 


Browne, No, indeed I cannot tell who did call 


end the Buſineſs that Night ; but he would goon, 
and while we were there, there went three other 
Chairs up St. Martin's-lane on the other Side of 
the Way ; then Mr. Coote, who was in our Chair, 
bid us take up, and follow thoſe Chairs into the 
Fields, and ſwore, damn him he would run his 
Sword into one of us, if we did not make haſte, 
and overtake thoſe other Chairs, and go before 
them; I think his Words were, Damn me, Pl run 
my Sword into your Breech, if you do not make haſte, 
and get before that other Chair. 

Mr. Alt. Gen. You ſay then, they went all away 
together up to Leiceſter firls ? 

Browne. Yes, they did fo. 

L. Mehun. I defire he may be aſk'd, whether 
I did not deſire him to go home with me to my 
Lodging at Weſtminſter. 

Browne. Yes, you did, and begg'd of him as if 
it had been for an Alms, that he would put it off 


for that Night; but when the other Chairs paſt | 


by us at Charing-Croſs in St. Martin's-lane, he 
would have the Chair taken up, and us to make 
what haſte we could to get before them thither, 
or elſe, he ſwore, damn him he would run his 
Sword into one of us, if we did not make haſte 
to get to Leiceſter-fields before the other Chairs 
that went up the other Side of the Way. 

Mr. Att. Gen. When the other Chairs were paſt 
by, and you went away to Leiceſter-fields, pray 
tell my Lords what happened then. 

Browne. We went away to Le ceſter-fields, and 
when we came to Green-ſtreet End, and were 
entring upon the Square upon the Broad Stones, 
Mr. Coote call'd out to us, and bid us to ſet him 
down, and ſo did the other two Chairs, and when 
he put his Hand into his Pocket to diſcharge us, 
my Lord of Warwick put his Hand in his Pocket 
to pay the three Chairs, and Mr. Coote offered 
half a Guinea to diſcharge the Chairs, and my 
Lord Mobun did produce 3s. and with it dil- 
charged all the three Chairs, and they all three 
walked away together forward upon the Broad 
Stones on the Right Hand Side of the Way; Ir 
was ſo dark a Night, I could not ſee half a dozen 
Yardsfrom me; It was thedarkeſt Night, I think, 
that ever I ſaw in all my Life, and therefore I 
cannot tell what became of them after they went 
out of the Chairs. | 

Mr. Att. Gen. Pray, did you fee my Lord 
Mobhun afterwards ? | 

Browne. No, I did never fee my Lord Aal un 
afterwards till now here ar the Bar. 

Mr. Att. Gen. You ſay it was ſo dark, that you 
could not ſee three Yards from you; pray, what 
did happen afterwards when you were in the 
Field ? | 

Browne. A little while after we had ſet down 
theſe Gentlemen, I fill'd my Pipe out of my Box, 
and before I could light it, I heard a Calling of 


Chairs, Chairs, and I went up towards the End 


of the Square, where the Noiſe was, and when I 
came there, they would have had me lift the Chair 
over the Rails, and I told them, if I did I could 
not lift it over again: but they would needs have 
me lift it over, and I did fo, and by the Light 
of the Lanthorn I ſaw Capt. French and Captain 
James holding up Captain Coote, and they did 
deſire me to take him into our Chair, but he was 
in ſuch a Condition that I could not get him in- 
to the Chair; it was before I could well light my 
Pipe the Chairs were called. 

Mr. Att. Gen, Who did call, can you tell ? 


Chairs, but it was a Voice from the upper End 
of the Fields, and we lifted our Chair over the 
Rails into the Fields, and there were two Gen. 
tlemen holding up another Man; I have heard it 
ſaid it was Captain French and Captain James, 
and they cried out, Dear Coote, Dear Coote, and 
would have had him gotren into the Chair, but 
we could not; and my Lord of Hure did then 
ſay, if any Damage did come to the Chair, tho- 
it were 100 J. we ſhould be ſatisfied for the D.. 
mage; but we were not able to get him into the 
Chair, and ſo there we left him. 

Mr. Att. Gen. You ſay you ſaw two Gentlemen 
holding up Mr. Cote, and *twas a very dark 
Night, how could you tell who thoſe Gentle. 
men were ? 

Browne, I could not ſee any Thing of them 
till we came up with the Candle cloſe to them. 

Mr, Att. Gen. And what did they ſay when 
you came up cloſe to the Chair ? 

Browne. They offered me an 100 l. Satisfaction 
for any Damage to my Chair; but they could not 
get him in, for he was at that Time dead, I be- 


lieve, for we went to hale him up, and to get him 


into the Chair, but we could not do it. 

Mr. Att. Gen. Can you tell who the two Per. 
ſons were that held him up? 

Browne. No, but by the Deſcription of the 
Perſons they had ſuch Cloaths on, as that they 
muſt be Captain French and Captain James, but 
indeed I cannot ſwear directly who they were 
that were there, nor who they were that called 
for Chairs at the upper End of the Field ; but 
when our Chair was lifred over again over the 
Rails, and we came to the Corner to fee who 
ſhould be taken in, there came one to us who 
bid us carry him to the Bagnio in Long- Acre, and 
thither we did go accordingly. 

Mr. At. Gen. Pray, can you tell who the Per- 
ſons were that held up the Gentleman they would 
have to be got into the Chair ? 

Browne. No, indeed I cannot. 

Mr. Att. Gen. Pray, can you deſcribe 'em fo as 
to know them, whether my Lord of I//arwich, 
and my Lord Mobun were thoſe two Gentlemen: 

Browne. My Lord of Warwick and my Lord 
Malbun were not there I'm ſure, for I know them 
very well; I was acquainted with them before; 
and when I came up to theſe Gentlemen with 
the Candle, there was one of them was bigger 
than my Lord of IVarwick, or my Lord Mz; 
and the Elder of them had other Sort of Cloatks 
than either of them had on at that Time, as we 
could ſee when we came up cloſe with the Candle 
to them. , 

Mr. Att. Gen. Were there any Lights of the 
Lamps, that are uſually in the Strects at that 
Time, abour the Square ? 

Brewne. Yes, there were thoſe Lights; but it 
was a very dark Night, and we could not {ce 
two Yards before us, that I am ſure of, and 
there was no Body elſe that I ſaw at that Time 
at the upper End of the Field, but thoſe two 
Gentlemen, holding up of Captain Cote, whom 
we had brought up before to the Square, ard 
left him with the Earl of JYerwick and my Lord 
Mabun, at the Bottom of the Square; but whi- 
ther they all went, indeed I can't tell: We call'd 
Watch, but they ſaid it was not within their 
Ward, and therefore they would not come. 
When we ſaw how ill Mr, Cote was upon our 
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coming up, and that he could not get him into 
ne Chair, we went away, lifted our Chair over 
the Rails again, and carried a Gentleman to the 
Bagnio in Long- Acre. ; 
Lord Mabun. 1 have a Queſtion to aſk this 
Witneſs, and that is, How far the Place is whither 
he carried the Chair, that is, from Green-ftreet 
End, to the Place whither the Chairs were cal- 
ld for again, at the upper End of the Pales, 
where he ſound the rwo Gentlemen holding up 
Mr. Cote, and endeavouring to get him up into 


„ 
Browne. I believe it is about fifty Yards, as 


near as I can guels. 
Lord Mchun. I deſire to know, wherher he 
means fifty Yards from the upper End to the low- 


er End of Leiceſter-fields ? 
Browne, Yes, I believe, my Lord, it is, and 


in that Place ? 

Browne, Yes, while I was filling my Pipe out 
of my Box, three other Chairs did come by, and 
went away; but within a little while after the 
filling of my Pipe, or rather before I could well 
fill it, or light it, we heard calling for Chairs 
again towards the upper End of the Fields, and 
we carried up our Chair thither, and there we 
found, as I have told you, wo Gentlemen hold- 
ing up Mr. Coote, and crying out, My dear Coote ! 
my dear Coote! 

Mr. At; Gen. Can you tell who it was that 
called for the Chairs the ſecond T ime, when you 
were in the Fields ? | 

Broten. No, indeed, I cannot ; but they would 
have us bring our Chair over the Rails, and we 
did lift it over; and when we came up to them, 
I ſaw only two Gentlemen, whom I did not 
know who they were particularly, till we came 
up Cloſe to *em, that we could ſee their Cloaths, 
by the Light of the Candle in our Lanthorn ; 
and they would have had us put Mr, Coote into 
our Chair, and he being very much wounded, 
they would have had us carry him away; we told 
them it would ſpoil our Chair, and we could not 
beſides lift him over the Rails again; they pro- 
miſed we ſhould have any Satisfaction for Da- 
mage to our Chair, even to the Value of a hun- 
dred Pounds; we went to heave him up to put 
him into the Chair, and did all we could to have 
got him into the Chair, but we could not; fo 
ve lifted the Chair over the Rails again; and 
when we came to the Corner of the Rails, at the 
Way that goes to Long- Acre, there we took up a 
Gentleman, whom we carry'd to the Bagnio in 
Long- Acre; we called out to the Watch, but they 
laid it was not within their Ward, and they would 
not come. | 
Mr. Att. Gen, Can you tell who were the 
Perſons that were at the upper End of the 
Fields ? 

4 Brozzne. No, indeed, I cannot tell who they 
ere, | 

Mr. Att. Gen. Was my Lord Mabun and my 
Lord Werwick the two? 

Browne. No, my Lord Mobun was not there, 
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nor my Lord Warwick; I know them ſo well, 
that it could not be them; one of the Gentlemen 
was bigger then my Lord of Warwick, and the 
other of them had other Cloaths than my Lord 
Mobun. | 

Mr. Att. Gen. Wasthat the Way they walked 
up, when they came out of the Chairs, that led 
to that End of the Fields where you found Mr.Coote 
wounded ? 

Browne. Yes, it was. | : 

Mr. Att. Gen. My Lords, this is but the Re- 
petition of the Evidence that he gave to your 
Lordſhips Yeſterday. 

L. H. St. If you have done with this Witneſs, 


my Lord Mohun may aſk him any Queſtions. 


Lord Mobun. I deſire to have him aſk*'d, How 
far is the Place where he carried the Chair at firſt 
into Leiceſter-fields, from the Place where theypur 
over the Chair within the Rails, and would have 
taken in Mr. Coote ? 

Browne. It is about fifty Yards, as near I can 

guels. 
Lord Mobun. I deſire to know of him, whether 
the Place where we were ſet down, that came in 
the firſt three Chairs, from Loctet's into Leice- 
fter-fields, to the Place where he found Mr. Coote 
ſupported by the two Gentlemen, be not from 
one End of the Fields to the other ? 

Browne. The Place where we ſet down Cap- 
tain Coote is at the lower End of Green-ſtreet, and 
the Place where we found him wounded, was at 
the upper End by Leiceſter-houſe. 

L. H. Ft. I think it is underſtood, that Green- 
ſtreet, which comes out of St. Martin's-lane, is at 
one End of Leiceſter-ſquare, and Leiceſtzr-bouſe is 
at the other End. 

Mr. Att. Gen. Pray, where was it that you ſaw 
the two Gentlemen holding upCaptain Coote, and 
cry out, My dear Coote | my dear Coote 

Browne, It was on one Side of the Croſs- way, 
that leads out of the Fields towards Netwpor:- 
ſtreet, and by Leiceſter-houſe. 

Mr. Att Gen. But you ſay three Chairs did go 
up towards the upper End of the Fields? 

Browne. Yes, they did ſo; butour three Chairs 
that came away firſt from the Greyhound Tavern, 
ſer down at Green: ſtreet End, and the three Gen- 
tlemen that came in our Chairs went up the Pales 
to them; but whither they went I can't tell, bur 
ſoon after we heard calling for Chairs again, and 
ſo we went up, where we found the two Gentle- 
men holding Aware Coote, and ſaying, My dear 
Coote ! my dear Coote | 

Mr. Ait. Gen. But when you were called the ſe- 
cond Time, that is, into the Fields, where was 
the Place you ſay that you found them in? 

Browne, It was within the Rails, one Side of 
the Croſs-way towards Leiceſter-houſe. 

Lord Mabun. Pray, was that the direct Way 
that I went from the Place that I was ſer down, 
that is, the lower End of Green. ſtreet, to the 
Place that they afterwards went to, which was 
the Bagnio in Long- Acre. | 

Browne. When Captain Cate, and my Lord 
Mobun were ſet down, and walked away upon the 
Pav*d Stones of the Square, to the Place where [ 
found the two Gentlemen holding up Capt. Cote, 
was the quite contrary Way from the End of 
Green-ſtreet to the Stendard Tavern. 

L. H. St. Who is your next Witneſs, Mr. At- 


torney ? 
Bb > Mr, 


Mr. Att. Gen. The next Witneſs that we call, 
is Robert Applegate. 


Who was ſworn, 


TL. H. St. What do you aſk this Witneſs ? 

Mr. Att. Gen. My Lords, this is the Chairman 
that carried my Lord Mobun to Leiceſter-fields from 
Locket's; he will give your Lordſhipsan Account 
when he carry'd him, who he carry'd, and what 
happened afterwards, which is all but to the ſame 
Purpoſe with the Evidence that he gave Yeſter- 
day. But pray, who was that whom you car- 
ried on the Thirtieth of Ofober laſt to Leiceſter- 

Felds? : 

Applegate. I carried my Lord Mobun from Lock- 
et's, at the Greyhound Tavern in the Strand, to 
Leiceſter-fields. 

Mr. Att. Gen. Pray, How many Chairs were 
there of you that went away together ? 

Applegate. There were three of us that went a- 
way together, one carry*'d my Lord J/arwick, we 
my Lord Mobun, and the third carry'd Captain 
Coote, which was the firſt Chair that went away. 

Mr. Att. Gen. W hither did you go? 

Appl:gate, We went to the Corner of &. Mar- 
tins-lane. 

Mr. Att. Gen. Who do you ſay were in the 
other two Chairs ? 

Applegate. My Lord of Warwick, and my Lord 

' Mobun. 

Mr. Att. Gen. When they came out firſt, What 
Orders or Directions were given? | 

Applegate. My Lord Mohun ſaid, That he and 
my Lord of Warwick, and Captain Cote, would 
go all three together down to Weſtminſter, and 
there they would all lie rogether, or be together 
that N ig t. 

Mr. Att. Gen. What Anſwer was given to what 
my Lord Mehun ſaid? 

Applegate. Indeed I do not remember any An- 
ſwer that was given at all; but after that my Lord 
Meobun went into the Chair, and ordered us to fol- 
low down the other two Chairs towards Weſtmin- 

fer, and we put up the Chair and came away; 
and when we came to S. Martin*s-lane End, the 
Chair that carried Capt. Coote turn'd up the Lane, 
and we being ordered to follow the other Chairs, 
went up the Lane too; but my Lord Mobun per- 
ceiving that they were not going down to Weſt- 
minſter, call'd out to ſtop, juſt when we were entred 
into St, Martin's lane, over- againſt the Back- door 
of the Creſs-keys Tavern, and made the other 
Chairs to ſtand, and all the three Chairs were ſet 
a- hreaſt before that Place, and my Lord Mabun 
aſk'd Capt. Coote, W hither he was going? and he 
anſwered, to Leiceſter fields: He begg'd of him, as 
one would beg for an Alms, that he would not go 
that Night, for the Buſineſs could not be done 
that Night, and it was better to put it off till the 
next Morning. 

Mr. At. Gen. Did they name what the Buſineſs 
was, that was to be done? | 

Applegate. No; but my Lord Mohun did ſay, 
"twas impoſſible to be done that Night. 

Mr. At. Gen. Well, and what happened after- 
wards, while you were in that Place? 

Applegate. While we were there, three other 
Chairs pais*d by us on the other Side of the Way, 
and going forward up the Street, Capt. Coote 
order'd their Chairs to follow, and ſo we did to 
Green-fireet End, and there we ſet 'em down. 


Mr. Att. Gen, Pray, can you remember what 
was ſaid by my Lord Mabun at the Time when 
the other Chairs paſs'd by ? 

Applegate. He was then deſiring and begging of 
Capt. Coote to go home to Weſtminſter, telling him 
that it could not be done that Night; but it muſt 
be deferr*d till the next Morning; but Capt. Coe 
ſaid he would not delay it till the next Morning, 
but he would go to Leiceſter-fie/ds that Night, and 
all three Chairs were ordered to go forward, and 
we did go on forward to Leiceſter-fields ; my Lord 
Mohun, indeed, did beg and defire as heartily as, 
I fay, a Man for an Alms, that they would let i: 
alone for that Night; but Capt. Cote would not, 
and ordered his Chair to go forwards. 

Mr. Att. Gen. You ſay, my Lord Mohun bege'd 
as heartily as if it were for an Alms to deſer it jor 
that Night ? 

Applegate. Yes, he did fo; fo that I do real. 
ly think that he was not concerned in the Mat- 
ter. | 

Mr. Att. Gen. If he were ſo earneſt todefer and 
put off the Buſineſs, how came you to carry him 
thither that Night? What Expreſhons did he uſe 
particularly in S&S. Marbin's-lane, after the other 
Chairs were paſs'd by ? 

Appl-oate. He ſaid, If you muſt go, I'll go with 
you and ſee it; and he bid us take up and tollow 


the other Chairs wherein Capt. Coote and my Lord 


Warwick were; and we did go. 
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Mr. Att. Gen. And where did you ſet my Lord 


Mohun down ? 

Applegate. At the hither End of Leiceter /quare, 
at the Corner of Green-ſtreet, the lower Corner of 
the Pav'd Stones, going up to Lezceſter- Houſe. 

Mr, Att. Gen. What became of the three Gen- 
tiemen that you lex down at the End of Green- 
ſtreet ? | 

Applegate. They went all three together up the 
Stone Pavement, towards the upper End of the 
Square, towards the Standard Tavern, I think. 


Mr. Att. Gen. Did they go together, or did 


they go aſunder ? 

Applegate. They went together, I think ; I did 
not ſee them part one from another. 

Mr. Att. Gen. Pray did you fee my Lord Mi- 
bun afterwards ? 

Applegate. No, I did not. 

Mr. Att. Gen. What became of you afterwards? 

Applegate. I ſtay'd a little at the lower End of 
the Square to take a Pipe of Tobacco, and when [ 
had filled my Pipe, I heard calling Chairs, Chairs 
again, at the upper End of the Square; and when 
we brought up our Chair to the upper End of the 
Fields, the firſt Man that I did ſec was my Lord 
of JVarwick, who would have had us put over out 
Chair within the Rails; but we told him we could 
not get 1: over again if any one was put in it; 
but if they would come out into the Square, there 
we were ready to carry em any where; and when 
we came to the upper End of the Square, there 
was Captain French, and we took him into the 
Chair, and he bid us carry him to the Pagnio in 
Long-Acre ; and at Newport-ftreet End he would 
have had us ſtop and pull off his Cloaths, for be 
believed he was a dead Man. 

Mr. Att. Gen, Pray, who did you ſce there at 
the upper End of Leiceſter- fields? 

A date. No Body indeed, but my Lord of 
Var hand Mr. French. 

N gu. No Body but them two? 

„ ; no Body but them two. 


Mr. 
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Mr. Att. Gen. Where do you fay that was, that 

the Calling for Chairs was, and where you brought 
r Chair: 

Applegate. It was juſt at the upper End of Lei- 
ceſter feld, by Leiceſter Houſe, and by the S an- 
dard Tavern. | 

Mr. Att. Gen. Who was it that you there took 


ate. It was Captain French. 
. r Gen. Whither then did you carry 
3 | 

. We were order'd to go to the Bagnio 
in Long- Acre 3 and thither we, and another Chair 
chat carried my Lord Warwick, did go; and when 
we came there, wedid knock a good while before 
we could get any Body up; and when they were 
et in, we came away, and were bid to call for our 
Fare the next Morning. 

Mr. Att. Gen. Pray, where was it that you took 
up Captain French ? 

Aeplegate. It was the upper End of all of Lei- 
ceſter-fields. 

Mr. A:t. Gen. And you went away with him, 
did you ? 

Applegate. Yes, as ſoon as ever we took him up; 
ir was as ſoon as ever we could, at the outſide of 
the Rails, I was the firſt Chair that, upon the 
Calling for Chairs after they came thither, was by 
the Standard Tavern, and from thence we went 
mto Long- Acre. 

Mr. Att. Gen. W hereabout is the Standard Ta- 
vern ? 

Applegate, Tt is at the further End of the Fields 
by Leiceſtec Houſe; it is by Cronburne-lane, which 
is the Street that leads into Newport-ftreet, and fo 
into St. Martin's-lanez and then we were to go to 
the Bognio in Long- Acre. 

L. H. St. My Lord Mabun, will you aſk this 
Witneſs any Queſtions ? 

Lord Mobun. Yes, my Lord, I have a Queſti- 
on or two to aſk him; I deſire toaſk him, Whe. 
ther, when we were going along, and the Chair, 
in which Captain Coo7e was, turn'd up-. Martin's- 
lene, 1 did not call out to have him ſtop, and 


: know whither they were going ? 


Applegate. Yes, my Lord, you did. 

Lord Mobun. Pray, whither did I bid you go, 
when you firſt took me up at Locket's ? 

Applegate, My Lord Mahun bid me follow thoſe 
Chairs, but go down to Vet minſter, for he ſaid 
they all three would go together, and lie together 
that Night. | 

Lord Mobun. My Lords, I deſire this Man may 
be aſk'd, whether there were not ſeveral Ways of 
going out of the Fields, beſides thoſe of Green- 
fircet and the Standard Tavern? 

Applegate. Yes, my Lord, no doubt, there are. 

Lord Mhun. Then I'll leave it to your Lord- 
ſhips to make the Obſervation ; for there is no 
Evidence that I was even ſeen in the Field after I 
al;zzhted out of the Chair at Green ſtreet End; and 
kope your Lordſhips do obſerve, That he has 
tol{ you, J was as earneſt in begging Captain Coote 
to de fer going to Leiceſter-fields til] the next Morn- 
ing, and begg*d as heartily of him for it, as any 

gar would do for an Alms. 

L. II. Sw. My Lord, their Lordſhips no doubt, 
have made that Obſervation; ſor he did ſay ſo. 

Lord Afebun. My Lords, I have no more to 
afk him. 

L. I. St. Mr. Attorney, Who is your next 
Witnef, ? 

ai. . 


Mr. Att. Gen. Our next Witneſs is Peter Retro, 
who likewiſe wasa Chairman that carried my Lord 
Mobun into the Place where the Fact was done. 


Peter Ketro was ſworn, 


Mr. Att. Gen. Pray will you acquaint my Lords 
who you carried upon the Thirtieth of OZober 
laſt, from the Greybound Tavern to Leiceſter- 
fields ? 

Ketro. Upon the Thirtieth of OZober laſt, in 
the Morning (which was Sunday) very early, we 
were call'd to the Door of the Greyhound Tavern, 
and when we came there, there were ſeveral other 
Chairs there, for there was no Coach, it ſeems, 
to be had. 

Mr. Att. Gen, And who was in your Chair? 

Retro. My Lord Mobun; and there were two 
other Chairs that went away together, wherein 
were Captain Cote and my Lord Warwick. 

Mr. Att. Gen. And whither did you go from 
thence ? 

Retro. We went along the Strand, and when 
we came to the End of St, Mar. ins- lane, the Chair 
that Capt. Cote was in, we ſuppoſed by his Order, 
turn'd up the Lane; for my Lord Mol un had given 
us Order to go down to Meſtminſter; and then 
when we came there tothe End of &. Martiu's- lane, 
he call'd out to ſtop, and to have the other Chairs 
ſtopt, and they ſtood ſtillat the Back - door of the 
Croſs-keys Tavern, which is at the End of St. Mar- 
in's. lane, and all the three Chairs did makæ a ſtancl 
at that Place, and my Lord of Warwick, and my 
Lord Mobun, and Captain Coote talk'd together; 
and my Lord Mobun did deſire Capt. Cote to go 
down to Miſt minſter, and to put off the Buſineſs 
for that Night, ſor nothing of Buſineſs could be 
done: Then my Lord of Farwick did fay, if they 
did goon he would goon with them; but my Lord 
Mebundid endeavour to perſuade em to go down 
to Hctminſter to lodge, tor nothing could be done 
that Night; but when the other three Chairs paſs'd 
by, on the other Side of the Way, and Captain 
Coote would needs go forwards to Leiceſter- fields, 
my Lord Mchun did bid us take up and follow 
them; and he ſaid, if they would go, he would 
go and fee what came of it; ſo we took up, and 
tollowed t he other Chairs, and went up the Lane, 
and into Green-ſtreet, to the lower End of Green- 
ſtreet, next the Square, and there our three Chairs 
ſer down my Lord of Warwick, my Lord Mobun, 
and Captain Cote, and were diſcharged, | 

Mr. Ait. Gen. And what became of them after ? 

Ketro, There they went up upon the Broad- 
Stones, up towards the upper End of the Fields. 

Mr. Att. Gen. Did they go all together, or did 
they part? 

Keiro. They went together for any Thing I 
know; I ſaw no parting, and indeed it was ſo dark 
a Night, that I cannot tell what became of 'em af- 
ter they went out of the Chairs: It was one of the 
darkeſt Nights that ever I faw. 

Mr. Att. Gen. Well then, pray what happened 
after that? 2 

Ketro. I went to light my Pipe of Tobacco, and 
before we could light a Pipe of Tobacco, there 
was calling at the upper End of the Square for 
Chairs again; and ſo up we went with our Chair 
to the upper End of the Fields; and when wecame 
there, ſome Body call'd out to have us lift our 
Chair over within the Rails; but we told 'em, if 
we did fo, we could not get it over again, if any 
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Edwards. Indeed, I cannot very well tell ; be 4 


Body were put into it ; and ſo we were bid to go 
to the End of the Rails, in order to the getting 
out from that Place, and getting in of any Body 
that was to go into the Chair; and when we came 
to the End of the Rails, we took up Capt. French, 
and he bid us carry him to the Bagnio in Long- 
Acre, and we did ſo, and at Newport ſtreet End he 
would have had us have pull'd off his Cloaths, for 
he ſaid, he believ'd he was a dying Man; but we 
carried him on to the Bagnio in Long-Acre, and 
there came after us the Lord of Warwick in ano- 
ther Chair; and there we ſet them down. 

Mr. Att. Gen. I have a Queſtion to aſk you, 
Friend; Did you not ſee my Lord Mabun after you 
ſer him down at Green: ſtreet End? 

Retro. No, indeed, not I; I did not, aſter he 
went out of the Chair? 

Mr. Att. Gen. Can you tell whither he went af- 
ter he went out of the Chair. 

Ketro. No, I can't tell whither he went; they 
all three went up the Pav'd Stones together, but 
whither they went J can't tell. 

Mr, Att. Gen, Did you hear of any other Chair 
that was at that End of the Fields at that Time? 

Retro. There was another Chair at that Time, 
at the upper End of the Fields. 

Mr. Att, Gen. Did you hear 'em deſire to take 
Mr. Cote into that Chair? 

Keiro. No, I did not, 


Mr. Att. Gen. Nor do you know any Thing of 


their putting Mr. Coote into a Chair? 

Ketro, No, indeed, not I ; what they did as to 
the other Chair, that was befor2, they can beſt 
tell, for I can't. | 

L. H. St. Who is your next Witneſs, Mr. At- 
torney ? 

Mr. Att. Gen. Richard Edwards. 

L. H. St. What do you call him to? 

Mr. Alt. Gen. Becauſe we would not trouble 

your Lordſhips with the Repetition of every one 

of the Witneſſes that were here Yeſterday ; this 

: 4 Man that carry'd Mr. Doctura into the 
ield. 


Edwards was ſworn. 


L. H. St. Mr. Attorney, What do you aſk 
this Witneſs? 

Mr, Att. Gen. Pray do you acquaint my noble 
Lords here, who you carried in your Chair to 
| Leiceſtersfields ? 

Edtvards. Indeed, I can't tell; there were three 


Chairs that took up three Perſons at the Greyhound 


Tavern in the Strand, after three other Chairs were 
gone away, and every one had a Gentleman in 
**m: I, for my Part, did not know who was in 
our Chair; but when we ſhut up the Chair we 
were bid to go to the Standard Tavern in Leiceſter- 
fields, and thither we did go, and there we ſer 
down the Gentleman that was in our Chair, and 
away we went; and as we went up St. Martin's- 
lane, we paſs'd by the three other Chairs that 
turn'd up before, at the Back- Door of the Croſs- 
Keys Tavern. 

Mr. Art. Gen. Did you ſce the other three Chairs 
in Leiceſter-fields afterwards? _. 

Edwards. No, indeed, I did not; but went up 
to the Standard Tavern, and ſet down the Gentle- 
man that was in our Chair, and there we left him, 
and went away. | 

Mr. Att. Gen. Pray, Can you tell who it was 
that you carried ? 


I believe it was Captain James, or Mr. Dock. 
wia. 

Mr. Att. Gen. When you came to the Standard 
Tavern, pray, what happen'd? What paſs'd 
there ? 


Ed:vards. To the beſt of my Knowledge, I rook 


hold of the Knocker of the Door, and knock'd at 
the Door, and the Gentleman came out, and was 
ſet down there: and he gave me a Shilling, and 
away I went with my Chair. 

M. Att. Gen, When you fet him down at the 
Standard Tavern, pray, what did he ſay? 

Edwards. He gave me a Shilling, and bid me 
go about my Buſineſs ; and fo we went away 

Mr. Att. Gen. Was you there when you heard 
*em call Chairs back ? 

Edwards. No, we went away as ſoon as we had 
ſet him down at the Standerd Tavern, 

Mr. Att. Gen Did you obſerve which Way they 
went after you ſet him down ? 

Edwards. No, indeed, I did not; I never mind- 
ed which Way they went, after we fſct him 
down. ' 

Mr. Att. Gen. Which Way did you go ? 

Edwards, We went away down towards Charinge 
Croſs. | 

Mr. Att. Gen. Did you ſee any other Chairs in 
the Square when you went down ? 

Edwards. Yes, there were other Chairs at the 
other End of the Square, 

Mr. Att: Gen. Did you fee any Gentlemeh as you 
came down, walking towards the Standard Ta- 
vern, upon the Pav'd Stones? 

Edwards. No, indeed, my Lords, not that I re- 
member; but I did ſee the other three Chairs as I 
pals'd by Green-ftreet End; who were in 'em, 
or what was become of them that were 1n *em, 
that I can't tell. 

Mr. Att. Gen. What did they ſay to you any of 
'em at that Time? 

Edwards. They aſk'd us if we were going away, 
and we told them yes; we were diſcharged, 
Mr. Att, Gen. But pray, did you not meet any 
of the other Gentlemen upon the Fav*d Stones? 

Edwards. No, indeed, I did not ſce, to the beſt 
of my Remembrance, any other Geatlemen upon 
the Pav'd Stones. 

Mr. Att. Gen. What did the other Chairmen 


ſay to you? | 
Edwards. They aſk'd if we were coming away? 


and we left 'em behind us. 

L. H. St. Has my Lord Mobun any Queſtions 
to aſk him ? 

Lord Mobun. No, I have not. 

L H. S.. Mr. Attorney, who is your next Wit- 
neſs ? 

Mr. Att. Gen. Fackſon, who was the Chairman 
that carry'd Capt. James. (Ile wes fron.) 

Mr. Att. Gen. Pray, Will you acquaint my 
Lords who you carry'd away from Lycket's to 
Leiceſter-ficlls ? 
Jackſon. Captain James: There were fix Chairs 
in all: I do not know who went in the oth-: 
Chairs, but in the three Chairs that went together, 
when we went, there was Captain Dockrzid, Cay 
tain French, and Captain James. 

Mr. Att. Gen. And where did you tet him 
down ? 
Jackſon. At the Stanford Tavern in the Squate 
in Leiceſter-fields. 
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Mr. Att. Gen. What became of him after you 
t him down? i : 
Jackſon. We knock'd twice at the Tavern 
Door, and then he gave us a Shilling, and we 
went away preſently, and went down on the 
Leſt Hand upon the Pav'd Stones, towards 
— — End. : 

Mr. Alt. Gen. Did you meet any Perſons coming 
up upon the Pav'd Stones? | 

Jackſon. Yes, my Lord, I did. 

Mr. Att. Gen. Can you tell who thoſe Perſons 
were ? 

Jackſon. Indeed, I cannot tell. 

Mr. Att. Gen. How many were they in Num- 
ber? | 

Fackſon. They were two or three; but it was 
ſo dark, that I cannot tell how many they 
were. 
Mr. Att. Gen, Which Way were they walk- 
ing * 

bon They were going up towards the 
middle Street. 

Mr. Att. Gen. How far was that from the 
Standard Tavern? 

Tackſen. It might be about ſixty Yards from 
the Standard Tavern. ; 

Mr. Att. Gen. You ſay there were three Chairs 
ſtanding at the End of Green-ſtreet when you 
came by? | 

Jackſon. Yes, there were ſo. 

Mr. Att. Gen, Had you no Diſcourſe with 
them ? 

Jackſm, No, indeed, I had not. 

Mr. Alt. Gen. Did you not aſk them why they 
ſtay*d there ? 

Jackſon. No, indeed, I did not; we paſs'd by 
and went home. 

Mr. Att. Gen. You know my Lord Mobun, 
don't you ? 

Jackſon. Yes, I do, very well. 

Mr. 4:1. Cen. Was not my Lord Mobun in that 
Company ? | . 

Fackſn. He was, when the ſix Chairs were 
cal”d to Locket's, but I did not hear any Diſ- 
courſe, that I can remember, that paſs'd among 
em, nor do I know, or did hear, what became 
of my Lord Mabun afterwards. 

Mr. Att. Gen. Were thoſe the other three 
Chairs that went away from Locke?*s firſt, that 
vou faw at Green-ftreet End? 

Jaikſon. Indeed, my Lords, I believe ſo; I 
cannot {wear that they were thoſe three Chairs; 
when we had ſer down Captain James, we did not 
look back any Way at all, but went away home, 
it being ſo late and ſo dark. 

L. Ii St. My Lord Mabun, will you aſk this 
Witneſs any Queſtions? 

Lord Mahun No, my Lord. 

Mr. At. Gen, Then, my Lord, we ſhall call 
Hillam Salmon, who was the Surgeon that did 
ſearch the Wound by the Coroner's Command, 
when he took the Inquiſition upon the View of 
the Body, 


l bo was ſcvorn. 


Mr. 4. Cen. Pray, Did you view the Body 
oi Mr. Cecte after he was dead? 

Sinn. Yes, I did view his Body by the Com- 
mand of the Coroner at the Watch-houſe, where 
It lay in St. Martin's-lane. | 

Mr. Ait. Cen. Pray then, will you acquaint 
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Breadth o 


=P: Lords what Wounds you found upon the 


Salmon. There was one upon the Left Part of 
the Breaſt, near the Collar-bone ; which, upon 
probing, I found to be half an Inch in Breadth, 
and four 'or five Inches deep downward ; the 
other was a Wound that was in his Left Side, 
Juſt under the ſhort Ribs, and that was upward ; 
and upon probing of it, I found it was about the 

F an Inch at the Orifice, and about the 
Depth of five or ſix Inches, and pierced through 
the Diaphragma. 

Mr. Att. Gen. Pray, did you obſerve any 
Difference in the Wounds, or in the Orifice 
of them ? 

Salmon. That below was a large Wound, larger 
than the other. 

Mr. Att. Gen. Were theWounds, do you think, 
given with two Swords, or with one and the 
lame Sword? 

Salmon. Indeed, I can't tell. 

Mr. Att. Gen. Did you look upon either, and 
which of them to be mortal? 

Salmon. I look'd upon both to be mortal. 

L. H. $t. If you have done with him, Mr. 
Attorney, will my Lord AMzhun aſk him any 

ueſtions? 

Lord Mobun. No, I ſhall aſk him no Queſtions, 
for I think I need not; I was never prov'd to be 
in the Company, in the Place where the Fighting 
was. 

Mr. Att. Gen, We have done with calling of 
Witneſſes, till we hear what my Lord Mobun 
ſays to it. 

L. H. St. My Lord Mohan, This is the Time 
(the King's Evidence being finiſhed) for you to 
call your Witneſſes, and make your Defence. 

Lord Mobun. My Lords, I ſhall not call many 
Witneſſes, for I think there is nothing that fixes 
any thing of Guilt, as to Capt. Coote's Death, as 
to me; but I ſhall call one Witneſs that was here 
(as I underſtand) yeſterday, but not examined, 
and that is a Perſon that ſaw me afterwards, and 
knows that I had a Wound in my Finger laid 
open, and that Wound was received at Locker's, 
by endeavouring to part 'em, when they were 
quarrelling there at that Time. 


The Witneſs ſtood up. 


L. H. St. Tho? you are not upon your Oath, 
yet you are as much obliged, in Juſtice and Con- 
ſcience, to ſpeak the exact Truth, as if you was 
—_ your Oath ; therefore have a Care what 

eſtimony you give. 

Witneſs. Yes, my Lord. 

L. H. S. What is the Queſtion you would 
have this Witneſs aſk*d ? 

Lord Mobun. What he knows of my being 
wounded about this Time, and what I declared 
concerning that Wound, how I received it ? 

L. H. St. I will not refuſe to aſk the Queſtion, 
but I muſt acquaint your Lordſhip that it ſigni- 
fies nothing in Point of Evidence at Law, what 

ou your ſelf did declare after the Fa& was over. 
It is material what you did to prevent this Miſ- 
chief before it happened, but not what you faid 
or declared after the Thing was done. You hear 
my Lord's Queſtion, What ſay you to it? 

Witneſs. I was at My Lord Mobun's ſeveral Days 
after this Buſineſs happened, at the Lodging where 
he lay, and where I ſaw him; he had a _— 
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his Hand, and it was laid open, it was in the 
Finger, and that he ſaid was all he got by en- 
dea vouring to part People from fighting. 

Mr. Att. Gen. Pray, Sir, when was this? 

Witneſs, It was ſeveral Days after the Death 
of Mr. Coote. ; 

L. H. St. I told your Lordſhip before, that in 
Point of Law, ſuch Evidence would ſignify no- 
thing; becauſe your declaring any Matter, after 
the Thing was done, in relation to the Fact, could 
not be admitted as legal Evidence; if any of my 
Lords be of another Opinion, I ſuppoſe they will 
declare it. 

Lord Mobun. My Lords, I ſubmit it to your 
Lordſhips ; I only deſire he may be aſk'd, W he- 
ther he ſaw my Hand or no, and how it was? 

Witneſs. 1 ſaw my Lord's Finger, and it had 
been laid open ſome time before ; and he faid, 
he had received that Wound by endeavouring to 

rt Captain French and Captain Coote : That's all 

know of the Matter. 

Mr. Att. Gen. But, pray, When was that that 
he declared ſo? How long after the Death of 
Mr. Coote ? A 

Witneſs. It was ſeveral Days after that. 

L. II. St. You hear, in Point of Law, that can 
be no Evidence at all: If you have no other Wit- 
neſſes to call, your Lordſhip would do well to 
ſum up your Evidence, and make what Obſer- 
vations you think fit upon the Evidence which has 
been given for the King? 

Lord Mobun. My Lords, I hope I ſhall make 
my Defence, againſt this Accuſation, with all the 
Modeſty and Submiſſion to your Lordſhips, that 
becomes me. I am very much aſhamed to be 
brought before your Lordſhips upon any ſuch Ac- 
count as this again, after having been once be- 
fore your Lordſhips upon ſuch an Account be- 
fore. I may very well ſay, I am not guilty at all 
of having any hand in Mr. Coote's Death; and 1 
can aſſure your Lordſhips, I will avoid all Occa- 
ſions of giving you any T rouble of this Nature 
for the future: I do not doubt but to acquit my 
ſelf of all Guilt, in relation to this Matter; and, 
indeed, with Submiſſion to your Lordſhips, there 
has been no Evidence given, relating to me, that 
does infer any Guilt upon me, to prove that ] was 
at the Place where the Fact was done; therefore I 
ſhall only make ſome few little Remarks upon 
what has been ſaid, and leave it all to your Lord- 
ſhips Conſideration. ' 

The King's Counſel firſt have call'd the Drawer 
of the Houle, and he has ſatisfied, that I did fo far 
endeavour to part *em, that I threaten'd to ſend 
for the Guards and ſecure them, if they would not 


go home; and when they went into the Chairs, 1 


went into my Chair, on purpoſe to follow 'em 
down to W:ſtminfter, whither I would have had 
them gone. The Prick that I got in my Finger, 
of it ſelf ſpeaks, that I endeavour'd to part *em, 
and fo the. Drawer he has told you; I am ſure it 
was the Occaſion of a great deal of Pain to me, it 
being forc'd to be afterwards laid open. The 
Chairman that carry*d Mr. Coote, ſwears, That I, 
at the Door of the Tavern in St. Martin's-lane, 
did make 'em ſtand, and when I came up to them, 
I begg'd, as for an Alms, that they would go 
home; and I aſk'd Cote whither he was going? 
Which proves that I was not conſcious of any De- 
ſign of going to fight at that Time. Your Lord- 
ſhips are likewiſe told, That when we came to 


Green-ſtreet End, I was ſet down upon the Pav'd 


Stones. I was ſo, indeed, and I went upabout five 
or ſix Yards, but that is all that's prov'd; but 1 
did take the quite contrary Way to the Place 
where Mr. Coote was wounded. Then there was 
another Chairman, one Applegate, and truly what 
Uſe they make of him, I cannot imagine, as an 
Evidence againſt me; for he ſays, I was very ear. 
neſt in St. Martin's-lane to hinder any Quarrel, and 
indeed at the Tavern Door, at Locket's, I was ſo 
at firſt; and when we came to St. Martin's. lane 
End, he ſays, that I order'd *em to make them 
ſtop, and aſk Cote whither he was going? And he 
ſaying he was going to Leiceſter-fields, T endea- 
vour'd all I could to perſuade him to the contrary, 
and did entreat him that he would go no farther, 
but go down to Weſtminſter to his E or 
lodge with me; but Mr. Coote would not give 
me T ime, at that Time, the other Chairs coming 
by, to give him further Reaſons, but would go 
away: And then it is objected, that I ſhould ſay, 
that if they would go, I would go and ſee: That 
was, my Lords, I would go on till I could have 
a further Opportunity to prevent any Fighting 
among them: And the Witneſs Ketro ſays, my 
Lord of Warwick did bid the Chair to follow the 
other Chair in which Captain Coote was. My De. 
ſign was for Weſtminſter, to go to my Lodgings ; 
and when we came to the End of the Square, if 
I did go up the whole Stones, it was directly the 
contrary Way to the Place where it is provꝰ'd this 
Fact happen'd. For the next Witneſs, Edwards, 
he ſays he ſaw no Body walking upon the Pav'd 
Stones; and truly, I did go the direct Way into 
Newport-ſtreet : And for my not appearing before, 
it was for avoiding Confinement; and I muſt ſub. 
mit the whole Matter to your Lordſhips, how far 
any Guilt is fix*d upon me, not being prov'd to 
be in the Field at the Time when they tought, or 
ſeen to be in the Company when they came uy 
and found Mr. Coote wounded, and dying, or 
dead. It is a plain Caſe I could have no hand at 
all in his Death ; and ſo I think I need give no 
further Trouble to yaur Lordſhips, for I believe 
your Lord ſhips cannot but be ſatisfied, that as | 
have pleaded, I am notguilty of killing this Gen- 
tleman : Nay, it is impoſlible that I ſhould go 
into the Field to be a Second, when my own 
right Hand was wounded, for I was not able to 
hold my Sword in my Sword Hand, becauſe of 
that Wound, I ſubmit the Matter entirely to 
your Lordſhips, from whom I am ſure to mect 
with every Thing that will be ſuitable ro Honour 
and Juſtice. 

L. H. St. The King's Counſel are now to ſum 
up the Evidence for the King. 


Mr. Sollicitor General * began to ſum 
up the Evidence for the King, but 
his Voice was ſo low, and the 
Noiſe in the Hall ſo great, that he could not be 
heard ; and therefore the Lord High Steword 
moved the Houſe that be might ſtand by the Pri 
ſener at the Bar, which was ſomething nearer 
than the Place where the King's Counſel ſtcol, 


as was done the Day before ;, «nd it was order'd 
accordingly. 


Sir John 
Hawles. 


L. Il. St. Mr. Sollicitor, Pray raiſe your Voice 


as much as you can, that all my noble Lords may 
hear you, 


gere ral 


Several of the Lords did move, That one that had 
a be:ter Voice might ſum it up, and particular- 
ly Mr. Cowper 3 but it being uſually the Part 
of the Solicitor General, and he only having 
prepared himſelf, he was ordered to go on; but 
for the better Hearing of him, ſeveral of the 
Lerds toxzerds the upper End of the Honſe, re- 
med from their Seats deten, as they did the 

Jay before, 10 fit upon the Mooll. packs. 


Mr. Sel. Gen. My Lords, I am of Counſel for 
the King againlt this roble Lord, my Lord Mo- 
un, the Prifoner at the Bar, who has been upon 
his Trial this Day, and it comes to my Turn to 
ſum up the Evidence that has been given againſt 
nim, which is but a Repetition of what your 
Lordſhips, no doubt of it, have taken exact No- 
tice of; but I muſt ſhortly ſum up the Chief of 
th Particulars thereof, and make a few Remarks 
what of that Evidence ſticks particularly upon my 
Lord Mean. The firſt Witneſs was the Drawer 
of the Houſe, at the Greyhound in the Strand, who 
gives vou an Account, who were at his Maſter's 
Hoſe the Nine and twentieth of October laſt, and 
particularly, that my Lord Mo: was there in 
the ſame Company wherein this Gentleman was, 
that was unfortunately killed, and that he con- 
tinued in that Company till very late that Night, 
or rather, very early the next Morning; when, 
alter the Reckoning was paid, they came all down 
to the Bir and calPd for Coaches; and he tells 
you, that he was ſent out, and he tells you what 
he was ſent for, he was ſent for Coaches, and ſo 
cannot give any Account what paſs'd while he 
was gone; but when upon calling far Coaches, 
none could be had, there was Order for Chairs to 
be call'd, and Chairs were brought to the Door; 
and when he came in again he heard the Claſhing 
of Swords, ard there were Three on the one Side 
of the Bar, and Three of 'em on the other: In- 
deed he docs fay, he did not ſee when the Swords 
were drawn, but at that Time they were putting 
up their Swords, my Lord Mobun was in the Com- 
pany; upon which I would obſerve to your Lord- 
hips, that there had been ſome Fighting; for the 
Witnels fays, upon my Lord's Queſtion, that my 
Lord call d for a Napkin to put his Hand in, for 
his Finger was cut; and he ſaid, This is all that TI 
have got by endeavouring to part them; ſo that 
it ſhews there was a Quatrel, and my Lord Mobun 
was in it. When the Chairs were brought to the 
Door, they went into them; there went Mr. Coote 
into one, into the ſecond my Lord of Warwick, 
and into the third my Lord Mabun; fo that ſtill 
my Lord Mobun was in the Company, and they 


vent away together; and tho? it is pretended by 


my Lord, that he did all he could to prevent the 
Quarrel, yet he gave Directions to the Chairmen 
that carry*d him ro follow the other Chairs, and 
your Lordſhips perceive what the Buſineſs was that 
they went about; and the other three Chairs fol- 
lowed after preſently, ſo that they all went away 
toge her; nay, my Lord himſelf does not diſown 
his being in the Company till they came into Lei- 
ceſter-fields. Next I would obſerve what fell from 
Browne,who carry*d the very Gentleman that was 
kil'd, Mr. Coote, that my Lord Mohun was in one 
of the three firſt Chairs, and that they all went 
together, till that my Lord Mobun call'd out to 
ſtop, upon the T'urning up into St. Martin's- lane; 
and tho* they ſtop'd in St. Martin's-lane, and my 
Jord Mobundid intreat them to let it alone atthat 
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Time, yet it was only to let it alone till the Morn- 
ing; and when the other three Chairs paſs'd by 
on the other Side of the Way, and Coote would 
have them go on, my Lord Mobun ſaid, If they 
would go on, he would go with them and ſee it. 
Applegate, the Chairman, that carry'd my Lord 
Mobun, ſays the ſame : And fo it is plain my Lord 
Mobun did go on with an Intention to make one 
in the Affray; for Applegate ſays, That when my 
Lord Mobun could not prevail upon his Perſua- 
ſions, and when Coote went away, after the other 
three Chairs were paſs'd by, my Lord Mobun ſaid, 
If you dogo, I muſt go and ſee it; and they did go 
all together: And the Chairman ſays, he ſet my 
Lord Mobun down at the End of Green. ſtreet, at 
the lower End of the Fields, where the other two 
Chairs ſet down Captain Coote and my Lord of 
Warwick, and that they all three walk'd up toge- 
ther towards the Standard Tavern; ſtill all this 
proves my Lord did go there, and that he him- 
ſelf did fay he would go and ſee it: And it is 
plain that my Lord Mobun did go as far as Leice- 
feer-fields, and it is only his Declaration concern- 
ing himſelf, without any Proof, that he went 
away, and did not go into the Fields, to the Place 
where the Fact was done; and we think it. is ſuf- 
ficient Proof that he was one of them that were 
concerned, becauſe we do prove, that he was all 
along in the Company till the very Time that they 
came into the Place where the Thing was done. 
Then there is the Chairman that carry*d Mr. James, 
and he tells your Lordſhips, that the three firſt 
Chairs that went up St. Martin's- lane, went to the 
Standard Tavern, and there knock'd at the Door, 
and paid the Chairmen, and went out of their 
Chair; and fo ſays the other Chairmen that car- 
ry'd Capt. Doctmra and Capt. French; and they 
ſay alſo, that when they came down the Pav'd 
Stones again, they heard Chairs calPd for, but 
they did not interpoſe at all in the Matter, but the 
other two Chairs it ſeems did, for they went up 
to the upper End of the Square, where there were 
two Perſons holding up Mr. Cote, and after they 
put the Chair over the Rails, in order to have 
him carried away in a Chair, but they could not 
get him into the Chair. I would likewiſe obſerve 
trom the Evidence of the Surgeon, who gives you 
an Account of what Nature the Wounds were z 
one was in the Breaſt, near the Collar-Bone, on the 
left Side ; the other was under the ſhort Ribs, on 
the left Side too, which could not be given him 
by the Perſon that he was fighting with, he being 
a Right-hand Man, as was prov'd by his Servant. 
My Lord Mabun has call'd but one Witneſs, which 


is only about a little Circumſtance of his being 


wounded in the Hand, and having theWound laid 
open, but that was two Days 4 the Fact was 
done; my Lord Mobun could not but know that 
the Matters he was to anſwer, related to a Time 
before. It muſt be agreed to me, that they all 
three, my Lord of Warwick, my Lord Mobun and 
Mr. Coote, went all away together, that they were 
carried to Leiceſter. fields, that they were ſet down 
rogether, and walk'd up together upon the Stone 
Pavement, when the others were gone towards the 
upper End of the Fields; fo that in all probability, 
they all went together into the Place where the 
Fight was, and were all concern'd ; and if ſo, my 
Lord Mobun muſt be equally guilty with the reſt, 
my Lord Mohbun knowing what Buſineſs it was 
they were going about. It muſt be left to your 
Lordſhips, whether he ſhall not be preſumed ” be 
there 
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there when the Fact was done, eſpecially his ſay- 
ing, when he could not prevail in S. Martin lane, 
to put the Matter off till another Time, that if they 
did go on, he would go and ſee it; ſo that putting 
theſe two Circumſtances together, his going in one 
of the Chairs with my Lord Warwick and Coole, 
and what he ſaid after when the Chairs ſtopt in 
St. Martin's-lane, we think are Circumſtances to 
induce your Lordſhips to believe, that he was 
preſent at the Time of the Fact committed, or 
very near the Place; and if that be ſo, how far 
he is guilty muſt be ſubmitted to your Lord ſhips 


- Conſideration ; and this is all that I ſhall trouble 


your Lordſhips with, without repeating the par- 
ticular Evidence, which your Lordſhips, I am 
ſure, very well remember. 

Lord Mobun. My Lords, I deſire I may ſay one 


Word in anſwer to what Mr. Sollicitor has ob- 


ſerved. I think your Lordſhips have had no Evi- 
dence given you where Mr. Coote was kilPd ; but 
only the Chairman that was deſir'd to bring over 
his Chair within the Rails, ſays, it was towards 
Panton-ftreet, which is quite contrary to the 
Place where I was ſet down, at Green: ſtreet End 
I muſt then be at a very great Diſtance from the 
Place where the Fact was done. 

L. H. St. If all have done on both Sides, then 
your Lord ſhips have nothing left but to conſider 
of the Evidence which has been given, which I 
ſuppoſe you will do among your ſelves. 

Eras Ay, adjourn, adjourn. 

L. H. St. Is it your Pleaſure, my Lords, to 
adjourn into the Houſe of Lords? 

Lords. Ay, ay. 

L. H. St. This Houſe is adjourn'd into the 
Houſe of Lords, 


[ And the Lords went back in the ſame Order to 
the Houſe of Lords, and there they ſtaid for avout 
two Hours Time, debating the Matter among 
themſelves, and afterwards returned again into 
the Court in Weſtminſter-hall, and were ſeated 
all in their Places, as they were before, and 
the Lord High Steward was ſeated in the Chair 
before the Throne.] 


Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. 

Serj. at Arms. O Yes, O Yes, O Yes, my Lord 
High Steward of England, his Grace, does ſtrait- 
ty Charge and Command all manner of Perſons 
here preſent to be uncovered, and keep Silence, 
upon pain of Impriſonment. 

L. H. St. Is it your Lordſhips Pleaſure to go 
on now to give your Judgment ? 

Lords. Ay, ay. 

L. H. St. Then I muſt pray your Lordſhips 
to give me Time to write down your Opinions 
diſtinctly, that I may be able to acquaint you 
with Certainty of the Numbers. 

Lords. Ay, ay. 


Then the Lord High Steward ſtood up, and put 


the Queſtion to every Lord, beginning with the 
youngeſt Baron, to know what hisFudgment was ; 
and the Lord to whom he call'd, ſtood up in his 
Place uncovered, and laying his Right Hand 
upon his Breaſt, delivered his Judgment in the 
Manner following. 


7 
L. H. St. My Lord Bernard, Is Charles Lord 
Mobun guilty of the Felony and Murder where- 
of he ſtands indicted, or not guilty ? 


L. Bernard. Not guilty, upon my Honour, 


The ſame Queſtion was aſt'd ſeverally of all the 
Lords, who in the ſame Form delivered their 
Opinions, as followeth. 


L. Herbert. Not guilty, upon my Honour. 
L. Weſton. Not guilty, upon my Honour. 
L. Aſhburnham. Not guilty, upon my Honour, 
L. Cholmondeley. Not guilty, upon my Honour, 
L. Fefferys. Not guilty, upon my 5 
L. Godolphin. Not guilty, upon my Honour. 
L. Guilford. Not guilty, upon my Honour. 
L. Oſelſtone. Not guilty, upon my Honour, 
L Oftorne. Not guilty, upon my Honour. 
L. Craven. Not guilty, upon my Honour. 
L. Cornwallis. Not guilty, upon my Honour, 
L. Granville. Not guilty, upon my Honour, 
L. Berkley. Not guilty, pon my Honour, 
L. Lexington. Not guilty, upon my Honour. 
L. Rockingham, Not guilty, don y Ho- 
nour. 

L. Lucas. Not guilty, upon my Honour. 

L. Culpeper. Not guilty, upon my Honour. 

L. Byron. Not guilty, upon my Honour, 

L. Jermyn. Not guilty, upon my Honour. 

L. Leigh. Not guilty, upon my Honour. 

L. Raby. Not guilty, upon my Honour. 

L. Howard. Not guilty, upon my Honour, 

L. Lovelace, Not guilty, upon my Honour, 

'L. Hun/don. Not guilty, upon my Honour, 

L. Wharton. Not guilty, upon my Honour. 

L. Eure. Not guilty, upon my Honour. 

L. Dudley. Not guilty, upon my Honour. 

L. Fitzwalter. Not guilty, upon my Ho- 
nour. 1 
L. Willoughby. Not guilty, upon my Ho- 
nour. . 

L. Audl:y. Not guilty, upon my Honour. 

L. Abergavenny. Not guilty, upon my Ho- 
nour. 


L. I. St. My Lord Viſcount Lonſdale, Is Chari: 
Lord Mehun guilty, Sc. 


L. Viſcount Lonſdale. Not guilty, upon my 
Honour, 

L. Viſcount Townſhend. Not guilty, upon my 
Honour, 


L. H. St. The Earl of Grantham, Is Charlie, 
Lord Mehun guilty, Sc. 


E. of Grantham. Not guilty, upon my Ho- 
* of Albemarle. Not guilty, upon my Ho- 
"E. of Tankerville, Not guilty, upon my Ho- 
* of Warrington, Not guilty, upon my Ho- 


E. of Montagu, Not guilty, upon my Ho- 
nour. 


E. of Portland. Not guilty, upon my Ho- 
nour, 


E. of Rocheſter, Not guilty, upon my Ho- 


nour, 


E. of Nottingham, Not guilty, upon my Ho- 


nour, 


E. of Yarmouth, Not guilty, upon my Ho- 
nour. 
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E. of Radnor. Not 
F. of Macclesfield. 


nour. 


E. of Frverſham. Not guilty, upon my Ho- 


ilty, upon my Honour. 
ot guilty, upon my Ho- 


ur. i 
"E of Burlington. Not guilty, upon my Ho- 
E. of Carliſle. Not guilty, upon my Honour. 
E. of Bath. Not guilty, upon my Honour. 
E. of Aug eſca. Not guilty, upon my Honour. 
F. of Ejjex. Not guilty, upon my Honour. 
E. of Scerſcale. Not guilty, upon my Honour. 
E. of Manet. Not guilty, upon my Honour. 
F. of Chterfield. Not guilty, upon my Ho- 


of Carnarvan. Not guilty, upon my Ho- 


FE. of Miucbelſea. Not guilty, upon my Ho- 
E. of Stomferd. Not guilty, upon my Ho- 
. of Peterborough. Not guilty, upon my Ho- 


|". Rivers. Not guilty, upon my Honour. 
E. of Mancheſter. Not guilty, upon my Hos 


V. of Donb/gh. Not guilty, upon my Honour, 
E. of 7.cicefier. Not guilty, upon my Honour, 
I. of Pridgwater, Not guilty, upon my Ho- 
nur. 
E. of Dorſet. Not guilty, upon my Honour. 
E. of SH. Not guilty, upon my Honour. 
E. of Iuntizgaon. Not guilty, upon my Ho- 
nour. 
E. of Derby. Not guilty, upon my Honour. 
E. of Ken:. Not guilty, upon my Honour. 


Lend Ilia Sieward. My Lord Great Chamber- 


lain, 1:Ctarles Lord Mabun guilty, c.? 


Lord Chamberlain. Not guilty, upon my Ho- 
nour. 


Jar 12h Seward, My Lord Marqueſs of Nor- 
ans Charles Lord Mohun guilty, Sc.? 


Lord Marqueſs of Normanby. Not guilty, upon 
my Honour. 

Lord Marqueſs of 7allifax. Not. guilty upon 
my Honour, 


 Lird High Steward. My Lord Duke of Newca- 
ſil, Is Charles Lord Mobun guilty, Cc? 


D. of Nerraſtle. Not guilty, upon my Ho- 
nour, 

D. of Scomberg. Not guilty, upon my Honour. 

D. of St. A/bans. Not guilty, upon my Ho- 


nour 


D. of Northumberland. Not guilty, upon my 
Honour, 

D. of Ormonde. Not guilty, upon my Honour. 

D. of Southampton. Not guilty, upon my Ho- 


nour, 


D. of Richmond. Not guilty, upon my Ho- 
nour, 


D. of S:merſet. Not guilty, upon my Honour. 


| L. High Steward. My Lord Steward, Is Charles 
| Lord Mabun guilty, 82 ? 
Vol. V. 
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E. of Kingſton. Not guilty, upon my Honour. 
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Lord Steward. Not guilty, upon my Ho- 
nour. 


Lord High Steward. My Lord Preſident, Is 
Charles Lord Mobun guilty, Sc.? 


Lord Preſident. Not guilty, upon my Ho- 
nour. 


Then the Lord High Steward of England, ſtand- 
ing up uncovered, putting his right Hand upon 
his Breaſt, ſaid, My Lord Mobun is not guilty, 
upon my Honour. 


Then the Lord High Steward ſeated himſelf again 
in the Chair, to take the Number of the Peers 
who had given their Judgment. 


L. H. St. My Lords, Eighty- ſeven of your 
Lordſhips are preſent, and you are all unani- 
mouſly of Opinion, That my Lord Mobun is not 
guilty of the Felony and Murder whereof he ſtands 
indicted. 

Lords. Ay, ay. 

L. H. St. Let the Priſoner be called to the 
Bar. 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. 

Serj. at Arms. O Yes, O Yes, O Yes, my Lord 
High Steward of England, his Grace, does ſtrait- 
ly Charge and Command all manner of Perſons 
here preſent, ro keep Silence, upon Pain of Im- 
priſonment. 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. 

Serj. at Arms. O Yes, O Yes, O Yes, Chief Go- - 
vernor of the Tower of London, bring forth the 
Body of your Priſoner Charles Lord Mobun, 
whom you have committed to you, in order to be 
brought hither this Day, upon Pain and Peril will 


fall thereon. 


Then he wwas brought forth to the Bar, and the Lord 
Hizh Steward addreſs d himſelf to him in this 
Manner. 


L. II. St. My Lord Mohun, you have been in- 
dicted for the Murder of Mr. Richard Coote, upon 
which Indictment your Lordſhip has been Ar- 
raigned, and upon your 9 9 has pleaded 
not guilty, and for your Trial you have put your 
ſelf upon your Peers, my Lords here preſent; 
and they have heard the Evidence, and have 
conſidered of it, and delivered their Judgment 
upon the whole Matter; and I am to acquaint 
your Lordſhip, they are all unanimoufly of Opi- 
nion, That your Lordſhip is not guilty of the 
Felony and Murder whereof you ſtand indicted ; 
and therefore your Lordſhip is diſcharged from 
your Impriſonment, paying your Fees. 


Then the Lord Mohun made his Reverence to the 
Lords, and expreſs*d himſelf thus. 


Lord Mobun. My Lords, I do not know 
which Way to expreſs my great Thankfulneſs 
and Acknowledgment of your Lordſhips great 
Honour and Juſtice to me; but I crave leave to 
aſſure your Lordſhips, That I will endeavour to 
make it the Buſineſs of the future Part of my 


Life, ſo to behave my ſelf in my Converſation in 
the World, as to avoid 2 Things chat may bring 
C me 


| 


me under any ſuch Circumſtances, as may expoſe 
me to the giving _u Lordſhips any Trouble of 
this Nature for the | future. And then making 
his Reverences to the Lords, he went away from 
the Bar. | 


Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. 

Serj. at Arms. O Yes, O Yes, O Yes, All man- 
ner of Perſons here preſent, are commanded 
to keep Silence, by my Lord High Steward of 
England, his Grace, upon Pain of Impriſon- 
ment. 

L. H. St. My Lords, the Trial being at an 
End, there is nothing remains to be done here, 
bur the determining the Commiſſion. 

Lords. Ay, ay. 

L. II. St. Sir Samuel Aftry, let Proclamation be 
made in order to the diſſolving the Commiſſion of 
High Stewardſhip. 

Cl. of the Cron. Serjeant at Arms, make Pro- 
clamation. | 

Serj. at Arms. O Yes, O Yes, O Yes, my Lord 
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High Steward of England, his Grace, does ſtrait. 
ly Charge and Command all manner of Perſons 
here preſent, and that have here attended, to de. 
part hence in the Peace of God, and of our Sove. 
reign Lord the King; for his Grace, the Lord 
High Steward of England, intends now to difſolye 
his Commiſſien. 


And then the White Staff being delivered 10 hi; 
Grace, the Lord High Steward, he ſtood up, 
and holding it in both his Hands, broke it in dus; 
and then leaving the Chair, came down t9 the 
Wool-pack, and ſaid, Is it your Lordſhips Plea. 

. ſure to adjourn to the Houſe of Lords ? 


Lords. Ay, ay. 
L. H. St. This Houſe is adjourned to the Houſ: 
of Lords. 


And ſo they went back in the ſame Order that they 
came into the Court, and all the Aſſembly brik- 


1. 


WW... s.. 


Spencer Cow per, Eq; Ellis 


Stephens, William Rogers, aud John Marſon, at Hertiord 
Aires, for the Murder of Mrs. Sarah Stout, July 16, 1699. 


11 Will. III. 


Proclamation was made for all Perſons concerned to 
attend. 
Cl. of Arr. & O U good Men that 
1 are empannell'd to en- 
Wo quire, Sc. anſwer to 
J your Names, and fave 
your Fines. 
Then Ellis Stephens, 
x William Rogers, and 
7Zoba Marſon, being upon Bail, Proclamation was 
made for them to attend, which they accordingly 
did; and Mr. Cowper was brought into Court by 
the Under Sheriff. 


Spencer Cowper, hold up thy Hand. 


(in bich be did.) 


Jun Marſon, hold up thy Hand. 


Cl.of A (Which be did.) 


WE he did.) 


William Rogers, hold up thy Hand. 


(Which he did.) 


OU ſtand indifted by the Names of 
Spencer Cowper? late of the Pariſh 
of St. John's, in the Town of Hertford, in the County 
of Hertford, Eq; John Marſon, late of the Pariſh 
aforeſaid, in the County aforeſaid, Gent. Ellis Ste- 
phens, late of the Pariſh aſorcſaid, in the County afore- 
(aid, Gent. and William Rogers, late of the Pariſh 
aforeſaid, in the County aforeſaid, Gent. for that you 
not having the Fear of God before your Eyes, but being 
moved end ſeduced by the Inſlzgation of the Devil, on 


Cl. of Arr. 


Ellis Stephens, hold up thy Hand. 


the Thirteenth Day of March, in the Eleventh Year e 
the Reign of his preſent Majeſty, by Force and Arm, 
&c. at the Pariſh afereſaid, in the County aforeſaid, 
in and upon one Sarah Stout, Spinſter, in the Peace 
of God and our Sovereign Lord the King, then and ther: 


being, violently, felonioufly, voluntarily, and of your 


Malice afore- thought, did make an Aſſault ;, and thai 
voy the aforeſaid Spencer Cowper, John Marſon, 
Ellis Stephens, and William Rogers, à certain 
Rope of no Value, about the Neck of the ſaid Sara 
then and there felonioufly, voluntarily, and of you! 


Malice afore-thought, did put, place, fix and bind; 


and the Neck and Throat of the ſaid Sarah, then ans 


there with the Hands of you the ſaid Spencer Cow per, 


John Marſon, Ellis Stephens, aud William Ro- 
gers, felonioufly, voluntarily, and of your Malice 
afore-thought, did hold, ſqueeze, and gripe; and tha! 
you the ſaid Spencer Cowper, John Marſon, Ellis 
Stephens, aud William Rogers, *oith the aforeſaid 


Rope, by you the ſaid Spencer Cowper, John Mar-_ 


fon, Ellis Stephens, and William Rogers, hen a 
aforeſaid, about the Neck of the ſaid Sarah Stout pu. 
placed, fixed, and bound, and by the ſqueezing an 
griping of the Neck and Throat of the ſaid Sarah with 
the Hands of you the ſaid Spencer Cowper, John 
Marſon, Ellis Stephens, and William Rogers, © 
aforeſad, the ſaid Sarah Stout then and there, by 
Force and Arms, &c. feloniouſly, voluntarily, and of 
your Malice afore-thought, did choak and ftrangl:s 0 
reaſon ¶ which choaking and ſtrangling of ber the ſaid 
Sarah Stout, by you the aforeſaid Spencer Cowper, 
John Marſon, Ellis Stephens, and William Rogers, 
with the ſaid Rope abt the Neck of the ſaid Sarah 
Stout as afereſaid, placed, fixed and bound, and by tbe 


ſqueezi'g 


. 
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ſqueezing and griping of theNeck and Threat of the ſaid 
Farah, toit the Hands of you the ſaid Spencer Cow- 
per, John Marſon, Ellis Stephens and William 
Rogers, as aforeſaid, the ſaid Sarah then and there 
»n/1antly died. And ſo you the ſaid Spencer Cowper, 
Joh n Marſon, Ellis Stephens and William Rogers, 
*be ſaid Sarah Stout, an the thirteenth Day of March, 


' in the Jear aforeſaid, in the Pariſh aforeſaid, in the 


County aforeſaid, in Manner and Form aforeſaid, fe- 
[onionfly, v0/untarily,and of your Malice afore-thought, 
4% kill and murder; and the ſaid Sarah Stout, as 
ofore/aid, by you the ſaid Spencer Cowper, John 
Marſon, Ellis Stephens and William Rogers, fe- 
/eniouſly, voluntarily, and out of your Malice afore- 
thought, choaked and ſtrangled, into a certain River 
tbere, being called the Priory River, then ſecretly 
gut maliciouſly did put and caſt, to conceal and hide 
the (aid Sarah Stout ſo murdered, againſt the Peace 
of our Soverejgn Lord the King, his Crown and 
Dignity, &c. ; 


How ſayeſt thou, Spencer Cowper, art thou 
guilty of the Felony and Murder whereof thou 
ttandeſt indifted, or not guilty ? 

Mr. Coroper. Not guilty, h 

Cl. of Arr. Culprit, How wilt thou be tried ? 

Mr, Cowper. By God and my Country. 

C. of Arr. God ſend you a good Deliverance. 


Then the ether Three pleaded not guilty, and put 
themſekves upon their Country in manner afore- 


ſaid, G 


Then Proclamation was made for Information. 


Cl. of Arr. You the Priſoners at the Bar, theſe 
Men that you ſhall hear called, and perſonally 
appear, are to paſs between our Sovereign Lord 
the King and you, upon Trial of your ſeveral 
Lives and Deaths therefore if you will challenge 
them, or any of them, your Time to ſpeak is as 
they come to the Book to be ſworn, betore they 
be worn. 


Then the Panel <was called over. 


C/. of Arr. Do vou deſign to join in your 
Challenges, or to challenge leparately ? 

Mr. Cowper, It we ſhould challenge ſeparate- 
ly, there muſt be ſo many ſeparate Trials; and 
therefore to prevent the Trouble of the Court, 
3 * there ſhould be but one Challenge 
or all. 
| 5 of Arr. Gentlemen, do you all agree to 
that 


Priſoners. Yes, yes. 


Then after ſome Challenges, as well on the Part of 
the King as of the Priſoners, there not being a 
full Fury of the principal Pannel : 


Mr. Cowper. If your Lordſhip pleaſe, the 
Pannel is now gone through, I defire they may 
ew ſome legal Cauſe for their Challenges. 
Mr. 7ones. I conceive we that are retained for 
the King are not bound to ſhew any Cauſe, or 
the Caule is ſufficient if we ſay they are not good 
tor the. King, and that is allowed to be a good 
Cauſe of Challenge; for what other Cauſe can 
we ſhew in this Caſe? You are not to ſhew your 
Cauſe, you challenge peremptorily; ſo in this 

le the King does. 

Vol. V. 
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Mr. Cowper. My Lord, I ſtand at the Bar with 
ſome Diſadvantage, to encounter a Gentleman 
that hath no Concernment ; but however, I do 
take it for Law, that there muſt be a Cauſe ſhew- 
ed, and that Cauſe muſt be a legal one, aad what 
that Cauſe is they muſt certainly make out. I do 
think it ought to appear that there is ſome Rela- 
tion, or ſome notorious Affection or Friendſhip, 
or ſomething of that ſort, or otherwiſe it is not 
a legal Cauſe of Challenge; and if there ſeem to 
be any Difficulty in this Particular, I hope your 
Lordſhip will aſſign me Counſel to argue it with 
the King's Counſel. 

Mr. Baron Halſell. Mr. Cowper, you are not 
under ſuch Diſad vantage as Men uſually are that 
ſtand where you now do. Lou have been educa- 
ted in the Study of the Law, and underſtand it 
very well. I have ſeveral Times ſeen how you 
have managed your Clients Cauſes to ther Advan- 
tage. As for this Matter of Challenge, Mr. Jones, 
I think, you ſhould ſhew your Cauſe of Chal- 
lenge, tho? the Law allows the Priſoner Liberty 
to challenge twenty peremptorily. 

Mr. Jones. I don't know, in all my Practice of 
this Nature, that it was ever put upon the King 
to ſhew Cauſe; and I believe ſome of the King's 
Counſel will ſay they have not known it done. 
Mr. Cowper. In my Lord Chief Juſtice Hales's 
Pleas of the Crown, p. 259, it is wy 301 ſo, and 
in the Statute of 33 Edi. I. *tis ſaid, the King 
ſhall not challenge without Cauſe, and that mult 
be legal. 

Cl. of Arr. Call Daniel Clarke. 

Mr. Baron Hatſell. Mr. Jones, it you can ſay 
any Juryman hath ſaid any Thing concerning this 
Cauſe, and given his Verdict by way of Diſcourſe, 
or ſhewed his Affection one way or other, that 
would be good Cauſe of Challenge. 

Mr. Jones. My Lord, then we ſhould keep you 
here while to Morrow Morning. 

Mr. Baron Hlatſell. If there hath been any great 
Friendſhip between any Jury- man and the Party, 
it will look ill if he be infiſted upon. 

Mr. Cowper. My Lord, I don't inſiſt upon it, 
but I profeſs I Know of no Friendſhip, only that 
Mr. Clarke in Elections hath taken our Interett 
in Town; I know I have a juſt Cauſe, and I am 
ready to be tried before your Lordſhip and any 
fair Jury of the County; therefore I do not inſiſt 


upon it. 
Then the Jury ſworn was as follaweth : 


Evan Lloyd, Eſq; ) ( Thomas Parrot, 
William Watſon, Sam. Wallinghan, 


Jobn Prior, 4 Francis Cole, 
John Harrow, Rich. Crauch, 
George Holgate, Fohn Cock, 
Jobn Stracey, | Rich. Dickinſon, 


Mr. Cowper. My Lord, I humbly move thac 
I may have Pen, Ink and Paper. 

Mr. Baron Hatſe!/. Ay, by all means. 

Cl. of Arr. Hold up your Hand. (I bich he did.) 
And fo of the reſt. You of the Jury, look upon 
the Priſoners, and hearken to their Charge. They 
ſtand indicted by the Names of, &c. (Prout in 
the Indictment, mutatis mutandis.) 

Jury. My Lord, we deſire we may have Pen, 
Ink and Paper. 

Cl. of the Mixe. There are three of the Jury 
deſire Pen, Ink and Paper. 

Cc 2 Mr. 


2 
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Mr. Baron Hatſe!!. Let as many have it as will. 
Mr. Jones. May it pleaſe your Lordſhip, and 
you Gentlemen that are ſworn, I am of Counſel 
for the King in this Cauſe,and it is upon an Indict- 
ment by which the Gentlemen at the Bar ſtand ac- 
cuſed for one of the fouleſt and moſt wicked Crimes 
almoſt that any Age can remember: I believe in 
your County you never knew a Fact of this Na- 
ture; for here is a young Gentlewoman of this 
County ſtrangled ani murdered in the Night-time. 
The Thing was done in the Dark, therefore the 
Evidence cannot be ſo plain as otherwiſe might be. 
After ſhe was ſtrangled and murdered, ſhe was 
carried down into a River to ſtifle the Fact, and 
to make it ſuppoſed ſhe kad murdered her ſelf ; 
ſo that it was indeed, if it prove otherwiſe, a dou- 
ble Murder, a Murder accompanied with all the 
Circumſtances of Wickedneſs and Villainy that I 
remember in all my Practice, or ever read of. 
This Fact, as it was committed in the Night- 
time, ſo it was carried very ſecret, and it is very 
well we have had ſo much Light as we have to 
give ſo much Satisfaction: For we have here in a 
manner two Trials, one to acquit the Party that 
is dead, and to fatisfy the World, and vindicate 
her Reputation, that ſhe did not murder herſelf, 
but was murdered by other Hands. For my part, 


I ſhall never, as Counſel in the Caſe of Blood, 2g- 


gravate ; I will not improve or enlarge the Evi- 
dence at all, it ſhall be only my Buſineſs to ſer the 
Fact as it is, and to give the Evidence, and ſtate 
it as it ſtands here in my Inſtructions. 

My. Lord, for that Purpoſe, to lead to the 
Fact, it will be neceſſary to inform you, that up- 
on Monday the 13th of March, the firſt Day of 
the laſt Aſſizes here, Mr. Cowper, one of the Gen- 
tlemen at the Bar, came to this Town, and light- 
ed at Mr. Barefoote*'s Houſe, and ſtaid there ſome 
Time, I ſuppoſe to dry himſelf, the Weather be. 
ing dirty, but ſent his Horſe to Mrs. $tou?”s, the 
Mother of this Gentlewoman. Some Time after, 
hecame thither himſelf, and dined there, and ſtaid 
till Four in the Afternoon; and at Four, when he 
went away, he told them he would come and 
lodge there that Night, and ſup. 

According to his Word he came there, and had 
the Supper he deſired ; after Supper Mrs. Stout, 
the young Gentlewoman, and he fat together till 
nearEleven a- Clock. At Eleven a-Clock there was 
Orders given to warm his Bed, openly to warm 
his Bed, in his hearing. The Maid of the Houſe, 
Gentlemen, upon this went up Stairs to warm his 
Bed, expecting the Gentleman would have come 
ap and followed her before ſhe had done; but it 
ſcems, while ſhe was warming his Bed, ſhe heard 
the Door clap together, and the Nature of that 


Door is ſuch, that it makes a great Noiſe at the 


Clapping of it to, that any Body in the Houſe 
may be ſenſible of any one's going out. The 
Maid upon this was concerned, and wondered at 
the Meaning of it, he promiſing to lie there that 
Night 3 ſhe came down, but there was neither 
Mr. Cowper nor Mrs. Stout, ſo that we ſuppoſe, 
and for all that we can find and learn, they muſt 
go out together. After their going out, the 
Maid and Mother came into the Room; and the 
young Gentlewoman not returning, nor Mr. Cow- 
per, they fat up all Night in the Houſe, ex pect- 
ing what Time the young Gentlewoman would 
return. The next Morning, after they had fart 
up all Night, the firſt News of this Lady was, 
that ſhe lay floating and ſwimming in Water 
I 


by the Mill-dam. Upon that there was ſeveral 
Perſons call'd ; for it was a Surprize how this 
ſhould come to paſs. There ſhe lay floating 
with her Petticoats and Apron, but her Night- 
Rail and Morning-Gown were off, and one of 
them not found till ſome time alter 3 and the 
Maid will give you an Account how it came to 
be found. 

This made a great Noiſe in the Country ; for 
it was very extraordinary, it happening that from 
the Time the Maid left Mr. Cowper and this 
young Gentlewoman together, {he was not ſcen 
or heard of till next Morning, when the was 
found in this Condition, with her Eyes bro 
open, floating upon the Water. 

When her Body came to be viewed, it was ve) 
much wondered at; for in the firſt Place, it 18 
contrary to Nature, that any Perſons that drown 
themſelves ſhould float upon the Water. We 
have ſufficient Evidence that it is a Thing that 
never was; if Perſons come alive into the Water, 
then they ſink, if dead, then they ſwim, that made 
ſome more curious to look into this Matter. At 
firſt it was thought that ſuch an Accident might 
happen, though they could not imagine any Cauſe 
for this Woman to do lo, who had ſo great Pro- 
ſperity, had fo good an Eſtate, and had no Oc. 
caſion to do an Action upon her ſelf ſo wicked 
and ſo barbarous, nor cannot lcarn what Reaſon 
ſhe had to induce her to ſuch a Thing. Upon 


View of the Body it did appear there had been 


Violence uſed to the Woman, there was a Cxcaſe 
round her Neck, ſhe was bruiſed about her Far; 
ſo that it did ſeem as if ſhe had been ſtrangled 
either by Hands or a Rope. 

Gentlemen, upon the Examination of this Mat- 
ter, it was wondered how this Matter came about, 
it was dark and blind. The Coroner at that 
Time, nor theſe People, had no Evidence given, 
but the ordinary Evidence, and it pa ſo'd in a Day. 
We muſt call our Witneſſes to tliis Fact, that of 
Neceſſity you muſt conclude ſhe was ſtrang ld, 
and did not drown her felt. If we give you 2s 
ſtrong a Proof as can be upon the Nature of the 
Fact, that ſhe was ſtrangled, then the ſecond 
Matter under that Enquiry will be, ro know 


who, or what Perſons ſhould be the Men that 


did the Fact. I told you before, it was, as all 
wicked Actions are, a Matter of Darknets, and 
done in ſecret, to be kept as much from the Know- 
ledge of Men as was poſſible. 

Truly, Gentlemen, as to the Perſons at the 
Bar, the Evidence of the Fact will be very ſhort, 
and will be to this Purpoſe, 

Mr. Cowper was: the laſt Man unfortunately 
in her Company, I could with he had not been 
ſo with all my Heart, 'dis a very unfortunate 
Thing, that his Name ſhould upon this Occaſion 
be brought upon the Stage; but then, my Lord, 
it was a ſtrange Thing, here happens to be three 
Gentlemen, Mr, Maren, Mr. Rogers, and Mr. Sic. 
hens; as to theſe three Men, my Lord, I don't 
hear of any Buſineſs they had here, unleſs it was 
to do this Matter, to ſerve ſome Intereſt or Friend, 
that ſent them upon this Meſſage; for, my Lord, 
they came ro Town, (and in Things of this Na- 
ture, *tis well we have this Evidence, but if we 
had not been ſtraightned in Time it would have 
brougkt out more, theſe Things come our ſlowly) 
theſe Perſons, Mr. Stephens, Mr. Rogers, and 
Mr. Marſon, came to Town here on the 13th 0! 
March laſt, the Aſſize Day. My Lord, _ 

| they 


* | 


„ 


they came to Town, they came to an Houſe, and 
took L odgings at one Gurrey's, they took a Bed 
ſor two, and went out of their Lodging, having 
taken a Room with a large Bed in it, and after. 
wards they went to the Glove and Dolphin, and 
then about Eight a- Clock one Marſon came to them 
there; in what Company they came, your Lord- 
ſhip and the Jury will know by and by; they 
ſtaid there, my Lord, at the Glove from Eight 
a-Clock to Eleven, as they ſay. At Eleven theſe 
three Gentlemen came all into their Lodging 
together to this Gurrey's. My Lord, when they 
came in, it was very obſervable amongſt them, 
unleſs there had been a Sort of Fate in it, 
Firſt, That they ſhould happen to be in the 
Condition they were in; and, ſecondly, fall upon 
the Diſcourſe they did at that Time; for, my 
Lord, they called for Fire, and the Fire was 
made them; and while the People of the Houſe 
were going abour, they obſerved and heard theſe 
Gentlemen talk of Mrs. Sarah Stout; that hap- 
pened to be their Diſcourſe ; one ſaid to the 
other, Marſon, ſhe was an old Sweet-heart of 
yours : Ay, faith he, but ſhe caſt me off, but I 
reckon by this Time a Friend of mine has done 
her Buſineſs. Another Piece of Diſcourſe was, I 
believe a Friend of mine is even with her by this 
Time. They had a Bundle of Linnen with them, 
but what it was is not known, and one takes the 
Bundle and throws it upon the Bed; Well, faith 
he, her Buſineſs is done, Mrs. Sarah $tou!*s court- 
ing Days are over; and they ſent for Wine, my 
Lord; fo after they had drank of the Wine they 
talk'd of ir, and one pulled out a great deal of 
Money; faith one to another, what Money have 
you ſpent to Day? Saith the other, thou haſt 
had 40 or 501. for thy Share.: Saith the other, 
I will ſpend all the Money I have, for Joy the 
Buſineſs is done. 

My Lord, this Diſcourſe happened to be a- 
mong them, which made People of the Houſe 
conſider and bethink themſelves; when the next 
Day they heard of this Mrs. Steut's being found 
in the Water, this made them recolle& and call 
to mind all theſe Diſcourſes. 

My Lord, after theſe Gentlemen had ſtaid there 
all Night, next Morning, truly it was obſerved 
(and I ſuppoſe ſome Account will be given of it) 
that Mr. Cyteper and they did meet together, and 
had ſeveral Diſcourſes, and that very Day went 
out of Town, and I think as ſoon as they came 
to Heddeſdon, made it all their Diſcourſe and Bu- 
iineſs to talk of Mrs, Stout. 

My Lord, we will call our Witneſſes, and 
prove all theſe Facts that I have opened to your 
Lordſhip 3 and then I hope they will be put to 
give you ſome Account how all theſe Matters 
came about, 


Call Sarah Walker, (who was ſworn.) 


Mr. Jones. Mrs. Walker, pray give an Account 
'0 my Lord and the Jury, of Mr. Cowper's com- 
ng to your Houſe the 13th of March, and what 
was done from his coming there at Night to his 
going out. 

Sarab Malter. May it pleaſe you, my Lord, on 


Friday before the laſt Aſſizes, Mr. Cowper's Wife 


lent a Letter to Miſtreſs Stout, that ſhe might 
expect Mr. Cœteper at the Aſſize- Time; and there- 
tore we expected Mr. Coteper at that Time, and 
accordingly provided; and as he came in with 
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theJudges, ſhe aſk*d him if he would alight? He 
ſaid no, by Reaſon I come in later than uſual, I 
will go into the Town and ſhow my ſelf, bur he 
would ſend his Horſe preſently. She aſk'd him, 
how long it would be before he would come, be- 
cauſe they would ſtay for him? he ſaid, he could 
not tell, but he would ſend her Word; and ſhe 
thought he had forgot, and ſent me down to 
know, whether he would pleaſe to come ? He 
ſaid, he had Buſineſs, and he could not come juſt 
then, but he came in leſs than a Quarter of an 
Hour after, and dined there, and he went awa 
at Four a-Clock; and then my Miſtreſs aſk*d him, 
if he would lie there? and he anſwered yes, and 
he came at Night about Nine a Clock ; and he 
ſat talking about half an Hour, and then call'd 
for Pen, Ink and Paper, for that, as he ſaid, he 
was to write to his Wife; which was brought him, 
and he wrote a Letter; and then my Miftrefs 
went and aſk'd him, what he would have for 
Supper? he ſaid Milk, by Reaſon he had made a 
good Dinner; and I got him his Supper, and he 
cat it; after ſhe called me in again, and they 
were talking together, and then ſhe bid me make 
a Fire in his Chamber; and when I had done fo, 
I came and told him of it, and he looked at me, 
and made me no anſwer: I hen ſhe bid me warm 
the Bed, which accordingly I went up to do as 
the Clock ſtruck Eleven, and in abour a Quartec 
of an Hour, I heard the Door ſhut, and [| thought 
he was gone to carry the Letter, ard ſtaid about 
a eee of an Hour longer, and came down, 
and he was gone and ſhe, and Mrs Scout the-Mo- 
ther, aſk'd me the Reafon why he went out 
when I was warming his Bed? and ſhe afk'd 
me for my Miſtreſs, and I told her J leſt her 
with Mr. C:zeper, and I never ſaw her after that, 
nor did Mr. Cor per return to the Houſe. 

Mr. Janes. How long did you fit up? 

Walker. All Night. 

Mr. Jones. What Time next Morning did you 
ſee her ? 

Walker. About Seven a-Clock. 

Mr. Jones. In the Water or out? 

Walker. Out of the Water. 

Mr. Coteper. Pray will you recollect a little, 
and be very particular as to the Time when I 
went out at Night ? 

Il alter. Sir, it was a Quarter after Eleven by 
our Clock; the Difference between the Towr.- 
Clock and ours was half an Hour. 

Mr. Cowper. But you ſay by your Clock it was 
a Quarter after Eleven. 

Walker. Yes, Sir. | 

Mr. Cowper. Pray what Account did you give 
as to the I ime to the Coroner's Inqueſt ? * 

Walker. I ſaid then it was Eleven, or a Quar- 
ter after Eleven, when I heard the Door ſhut. 

Mr. Cooper. Pray was Mrs. Stout preſent with 
the Coroner's Inqueſt when you gave that Ac. 
count ? 

Walker. Yes, ſhe was. 

Mr. C:wper. Pray what Account did you give 
as to the I ime before my Lord Chief Juſlice 
Holt ? 

Waller. I gave the Account that it was Eleven, 
or a Quarter of an Hour after. 

Mr. Cowper, In her Depoſitions there is*halt 
an Hour's Difference, for then ſhe ſaid ic was 
half an Hour atter Ten. | 

Mr. Baron Hatſell. Which Clock was earlicf, 
yours or the Town- Clock * the 

Haller. 
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alter. Ours was half an Hour faſter than 
theirs. 3 

Mr. Cowper. How came you to know this? 

IValker. By reaſon that Dinner was dreſs'd at 
the Cook's, and it was ordered to be ready by 
Two a-Clock, and it was ready at T wo a-Clock 
by the Town-Clock, and half an Hour atter 
Two by ours. : 

Mr. Cowper. When you came down and miſ- 
ſed your Miſtreſs, did you enquire after her all 
that Night? | | 

Walker. No, Sir, I did not go out of the 
Doors; I thought you were with her, and ſo I 
thought ſhe would come to no Harm. 

Mr. Cowper. Here is a whole Night ſhe gives 
no Account of. Pray, Miſtreſs, why did not 
you go after her? | 

Walker. My Miſtreſs would not let me. 

Mr. Cxeper. Why would ſhe not let you? 

alter. I ſaid I would ſee for her: No, faith 
| ſhe, by Reaſon if you go and ſee for her, and do 
not find her, it will make an Alarm over the 
Town, and there may be no Occaſion. 

Mr. Cowper. Did your Miſtreſs uſe to ſtay 
out all Night? 

Walker. No, never. | 

Mr. Cooper. Have not you ſaid ſo ? 

I/alker. I never ſaid fo in my Life. 

Mr.Cowper. Pray Mrs. Valter did you never take 
notice that your Miſtreſs was under Melancholy ? 

Walker. I don't ſay but ſhe was melancholy ; 
ſhe was ill for ſome time, and I imputed it to 
her Illneſs, and I know no other Cauſe. 

Mr. Cottper. Have you not often told People 
that your Miſtreſs was a melancholy Perſon, up- 
on your Oath ? 

alter. 1 have ſaid ſhe hath been ill, and that 
made her melancholy. 

Mr. Cowper, I will aſk you this Queſtion ; 
Pray, did you ever purchaſe any Poiſon, more 
or leſs, within theſe twelve Months? 

Valter. Yes, Sir, 1 did ſo, and can tell what 
it was for. 

Mr. Cowper. By whoſe Order? 

Halter. By my own Order, 

Mr. Cowper. Did you buy Poiſon but once, 
upon your Oath ? 

Talker. I believe I might buy twice, 

Mr. Cotper, Where? 

alter. Of Mr. Ludman. 

Mr. Cote per. Both Times there? 

alter. Yes. 

Mr. Crxoper. Of him? 

IVolkker. No, of the young Man. 

Mr. Cwper. Did you ever buy any Poiſon at 
Luton ? 

Halter. No. 

Mr. Coteper. Did you ever buy any by your 
Miſtreſs's Order, or of one Mrs. Crooke, upon 
your Oath ? N 

Valter. No, I never did, : 

Mr. Cxeper. Pray at what Time was it that 
you bought this Poiſon you ſpeak of ? | 

IValker. 1 can't remember. 

Mr. Coteper. Pray recollect your ſelf ? 

Halter. It was within this halt Year, to be ſure. 


Mr. Cowper. What was the Name of the Poi- 


lon you alk*d for? 

Haller. Iaſk'd for White Mercury. 

Mr. Cooper, She faith, I paſs'd by her Miſtreſs's 
Houle, and went directly to Mr. Barefoot*s; Pray 
did not you come to Mr. Barefos/*s after me? 


Walker. Yes, Sir. 

Mr. Cowper. Pray did you give the ſame Ac. 
count before the Coroner, when this Matter was 
enquired into, that you have now done ? 

alter. Yes, I did, as near as I can tell. 

Mr. Cowper. Did you give this Account in 
Subſtance ? 

Walker. Yes, I did. 

Mr. Baron Hatſel!. Mr. Cowper, I ſuppoſe you 
don't mean in relation to the Poiſon. : 

Mr. Cowper. My Lord, I mean in relation to 
ſo much of the Evidence which the now gives, 
and particularly reſpects me. For what End 0 
Purpoſe did you buy it? 

Walker. I bought it to poifon a Dog. 

Mr. Coteper. Why thould you poiſon the Dog: 

Walker. It was a Dog that uſed to haunt our 
Houſe, that did us a great deal of Miſchict; but 
that did not do, ſo I bought it a ſecond Time, 

Mr. Cowper. Who gave it to the Dog ? 

Malter. Twas another Maid did give it the 
Dog. 

Mr. Cxoper. Why did you then ſwear it was 
given the Dog? | 

IWalker. Sir, I ſaw it given. 

Mr. Cowper. Did your Miſtreſs know of it? 

alter. Yes, ſhe did know of it afterwards, 

Mr. Cowper. How did you give it? 

Malter. In warm Milk. 

Mr. Cowper. How did the Milk look? 

Malter. It did not look diſcolour'd in the 
leaſt. 

Mr. Baron Ha!/e//, You ſaid juſt now your 
Miſtreſs was ill, and that made her mclancholy; 
what Illneſs was it? | 

alter. My Lord, ſhe had a great Pain in 
her Head. 

Mr. Baron Hatſell. How long had ſhe been 
troubled with it ? 

aller. Ever ſince laſt May was twelve Mont! 
was the beginning of it. 

Mr. Jones. Did you ever find her in the lea! 
inclined to do her ſelf a Miſchieſ : 

Walker. No, I never did. 

Mr. Cowper. You bought Poiſon twice, did 
you give all the Poiſon you bought to the Dog 

Walker. Yes. 

Mr. Cowper. The firſt and the laſt * 

Walker; Yes, the whole. 

Mr. Cowper. How much did you buy? 

Walker. I am not certain how much ! bought. 

Mr. Caper. Pray, what Miſchief did it do 
the Dog ? 

Walker. I cannot tell, he may be alive till now 
for ought I know. | 

Mr. Cawper. What Miſchief did the Dog do! 

Rer. A great deat, he threw down leveral 
Things and broke them. 

Mr. Jones. Did Mr. Cxvper, upon your Oath, 
hear Miſtreſs Stout give you Order to make hi: 
Fire, and warm his Bed ? 

Walker, He knows beſt, whether he heard i! 
or no; but he fat by her when ſhe ſpake it. 

Mr. Jones. Did ſhe ſpeak of it fo as he migli 
hear ? 

Walker. Yes ſhe did, for he was nearer than I. 

Mr. Jones. And did not he contradict it? 

Walker, Not in the leaſt. 

Mr. Jones. Was it the old or young Woman 
that gave you the Order ? | | 

Malter. The young Woman. 
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Mr. Cowper. Pray, did the Dog lap it, or did 
you put it down his Throat, upon your Oath? 

Walker. No, he lapt it, upon my Oath. 

Mr. Jones. Did Mr. Cowper ſend for his Horſe 
from your Houſe the next Day ? f 

Walker. I can't ſay that; I was not in the Way. 

Mr. Jenes. Did he come to your Houſe after- 

ds? 

"Walker. No, I am ſure he did not. 

Mr. Jones. Was the Horſe in your Stable when 
it was fent for ? 

Walker. Yes, Sir. 

Mr. Jones. And he did not come to your Houſe 
again, before he went out of Town ? 

Walker. No, Sir. | | 

Mr. Jones. Do you know which Way he went 
out of Town? 

Malter. No, Sir. 

Mr. Baron Tlatſell. Did Mr. Cowper uſe to lodge 
at your Houſe at the Aſſizes? 

Malter. No, my Lord, not ſince I came there; 
the Seſſions before, he did. | 

Mr. Cæteper. Where did you come to invite me 
to Dinner ? | 

Walker. At Mr. Barefoot's. 

Mr. Cowper, Then you knew I was to lodge 
there ? | 
Mr. Baron Hat/e/l, Who wrote the Letter on 
Fridey, that Mr. Cowper would lodge there ? 

Walker, I know not who wrote it, his Wife 
ſent it. 

Mr. Jones. Did he tell you he would lodge there 
that Night before he went away ? 

Walker. When he went from Dinner he ſaid ſo. 

Mr. Jones. Call James Berry. (Who was fworn.) 
Now, my Lord, we will give Evidence of the Man- 
ner how ſhe was found. Mr. Berry, Do you remem- 
ber when Mrs. Sicut was found by your Mill? 

Berry, No, indeed, I do not know juſt what 
Day it was. 

Mr. Jones. When you found her, do you re- 
member, how, in whar Manner ſhe was found ? 

Berry. Yes; I went out in the Morning to ſhoot 
a Fluſh of Water by Six a- Clock, and ] faw ſome- 
thing a floating in the Water, ſo I went out to 
fee what it was, and I ſaw part of her Cloaths. 

Mr, Jones. Did you ſee her Face? 

Berry. No, not then. 

Mr. Zones, Was her Face under Water, or 
above ? 

Berry. No part of her Body was above Water, 
only ſome part of her. Cloaths. 

Mr. Jenes. How many Foot deep might the 


Vater be? 


Berry Five Foot deep. 

Mr. Jones. And how much was ſhe under Wa- 
ter, do you conceive ? | 

berry, She might be under Water about five or 
ſix Inches. 
Mr. Jones. Then he whole Body was not un- 
der Water, was it? 

Berry. Les. 

Mr. Jones. Was her Face under Water? 

Berry, Yes. 

Mr. Baron /7atſel/. Did ſhe lie upon her Face, 


or her Back? 


Berry. She lay upon her Side. 
Mr. Jones. When ſhe was taken out, were her 


E yes open or ſhut ? 


Berry. Her Eyes were open. f 
Mr. Jones, Was ſhe ſwell'd with Water? 
berry. I did not perceive her ſwell'd: I was 


amaz'd at it, and did not ſo much mind it as I 
ſhould. 


Mr. Jones. Did you ſee-any Marks or Bruiſes 


about her? 


Berry. No. 

Mr. Cowper. Did you ſee her Legs? 

Berry. No, I did not. | 

Mr. Cowper. They were not above Water. 

Berry. No, 

Mr. Cxwper. Could you ſee them under Water? 

Berry. I did not ſo much mind it. 

Mr. Cowper. Did ſhe lie ſtreight or double, 
driven together by the Stream ? 

Berry. I did not obſerve, 

Mr. Cowper, Did you not obſerve the Weeds 
and Trumpery under her? | 

Berry. There was no Weeds at that Time 
thereabouts. | 

Mr. Jones. Was the Water clear? 

Berry. No, it was thick Water. 

Mr. Jones. Was there any Thing under her, in 
the Water, to prevent her ſinking? _ 

Berry. No, I do not know there was; ſhe lay 
on her right Side, and her right Arm wasdriven 
between the Stakes, which are within a Foot of 
one another. 

Mr. Jones. Did any Thing hinder her from 
ſinking ? : 

Berry. Not that I ſaw. 

Mr. Jones. Did you help to take her out from 
the Stakes ? 

Berry. No. 

Mr. Jones. Call Jabn Venables. 

Mr. Cowper. Mr. Berry, if I underſtand you 


right, you ſay her Right Arm was driven between 
the Stakes, and her Head between the Stakes; 


could you perceive her Right Arm, and where 
was her Left Arm? 

Berry. Within a ſmall Matter upon the Water. 

Mr. Baron Hatſell. Did you fee her Head and 
Arm between the Stakes ? | 

Berry. Yes, her Arm by one Stake, and her 
Head by another. wi 

Mr. Jones. Did her Arm hang down, or how? 

Berry. I did not mind fo much as I might have 
done. | 


i; Then John Venables was ſworn. 


Mr. Jones. Did you ſee Mrs. Stout, when the was 
taken out of the Water, as ſhe lay in it? 

Venables. Yes. 

: Mr. Jones. Give an Account how you found 
er. 

Venables. She was floating upon the Water. 

Mr. Jones. How? Was all her Body, or what 
Part in the Water? 

Venables. She lay upon her Right Side, and this 
Arm upon the Water, rather above the Water, 
her Ruffles were upon the Water. 

Mr. Jones. Did you help to take her out? 

Venables. No, Sir. 

M. Jones. Were her Eyes open then? 

Venables. Her Eyes were open when I ſaw her, 


but I did not ſee her when ſhe was taken out. 


Mr. Jones. Did any thing hinder her from 


ſinking ? 


Venables. I ſaw nothing to hinder her if ſhe 
would have ſunk, 
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Mr. Jones. Call Leonard Dell. (Who was ſworn.) 
Did you ſee this Mrs. Stout in the Water? 

Dell. Yes. | 

Mr. Jones. Pray tell us in what Poſture ſhe was 
found. 

Dell. I ſaw her floating in the River; I ſaw 
her Face and her Cloaths. 

Mr. Jones. Were her Cloaths all above the 


Water? 
Dell. Her Stays and her Coat that ſhe had next 


her. 

Mr. Jones. Were theſe plainly above the Water? 

Dell. Some Part of them. 

Mr. Jones. Did you ſee her Face, was that above 
the Water? 

Dell. No, Sir, it was between the Piles; ſhe 
lay on her Right Side, and her Head was between 
the Stakes, and her Right Arm. 

Mr, Jones. Did you help to take her out of the 
Water? 

Dell. Ves. 

Mr. Jones. Did any Thing hinder her from 
ſinking ? 

Dell. Neither Stakes nor any Thing there. 

Mr. Fones. Did her Arms or Neck ſtick to the 
Stakes? 

Dell. Not to my thinking. 

Mr. Jones. Was the Water clear, or weedy ? 

Dell. It was very clear. 

Mr. Zones. How many Foot deep was it? 

Dell. I know not, but it might be five Foot 
deep. : 
Mr. Jones. Did you help to take her out of the 
Water ? 

Dell. Yes, Sir, and we took her and carried her 
into the Meadow juſt by, and laid her on the 
Bank. 

Mr. Jones. Did you obſerve her Face, Neck, 
or Arms, to be bruis'd? 

Dell. I ſaw no Bruiſe at all. 

Mr. Cowper. How did you know but her Right 
Arm * reach to the Ground, ſince you did not 
ſee it! | 

Dell. We could ſee her Arm lie in this Man- 
ner between the Piles, the Right Arm was down- 
wards, for ſhe lay on one Side. 

Fury-man. Did you fee any Arm above in the 
Water? 

Dell. No. 

Mr. Baron Halſell. You ſhould propoſe your 
Queſtions to the Court. 

Jury-man. My Lord, I deſire to know where 
was her Left Arm. 

Mr. Baron Hatſell. Where was her Left Arm? 

Dell. I can't tell how it did lie; Idid not obſerve it. 

Mr. Baron Halſell. When you took her out of 
the Water, did you obſerve her Body ſwell'd? 

Dell We carried her into the Meadow, and 
laid her on the Bank- ſide, and there ſhe lay about 
an Hour, and then was ordered to be carried in- 
to the Miller's. 

Mr. Baron Hatſell. Did you obſerve that any 
Water was in her Body? 

Dell. None at all that I could ſee 3 but there 
was ſome ſmall Matter of Froth came from her 
Mouth and Noſtrils. 

Jury-man. My Lord, Ideſireto know whether 
her Stays were laced ? 

_ Yes, ſhe = laced. 

Mr. er. If I take you right, you ſay ſhe 
was — n ee 

Dell. Her Stays were laced. 


Mr. Cowper. And you ſay there was Froth and 
Foam came out of her Mouth and Noſtrils? 

Dell. Yes, Sir. 

Mr. Jones. Pray, what Quantity? 

Dell. 1 could hold it all in the Palm of my 
Hand. | 

Mr. Cotoper. How was ſhe taken out of the 
Water? 

Dell. My Lord, we ſtood upon the Bridge, 1 
and another Man, where ſhe lay, and he laid hold 
of her and took her out. 

Mr. Jones. And did you not perceive ſhe was 
hung ? 7 

Dell. No, my Lord. 

Mr. Cowper. Pray, Where was ſhe laid when 
ſhe was taken out ? 

Dell. In the Place call'd the Hoppers, juſt by. 

Mr. Cowper. How long did ſhe lie there? 

Dell. About an Hour. 

Mr. Cowper. Did you ſtay thereall that Time? 

Dell. Yes. 

Mr. Cozwper. And did the Froth continue to iſ- 
ſue from her Mouth and Noſtrils? 

Mr. Baron Hal ſell. He told you, Mr. Cowper, 
he could hold it all in the Palm of lis Hand, 

Mr. Jones. Call John Life. (Il bo was ſworn.) 
Jobn Life, Did you ſee Mrs. Seu when ſhe was 
taken out of the Water? 

Ulfe. Yes. 

Mr. Zones. Give an Account of the Condition 
ſhe was in. 

Ulfe. She lay on one Side; Ihelp'd to take her 
out. 

Mr. Jones. Did ſhe hang or ſtick to any Thing? 

Lg. There was nothing at all to hold her up; 
ſhe lay between a Couple of Stakes, but the Stakes 
could not hold her up. 

Mr. Jones. Did you ſce her after ſhe was taken 
out? | 

Ulfe. Yes. 

Mr. Jones. Did any Water come out of her? 

Ulfe. Nothing at all, only a little Froch came 
out of her Noſtrils. 

Mr. Jones. Call Katharine Dew.(WWho was ſworn.) 
Did you ſee Mrs. Stout taken out of the River? 

Dew. Yes. 

Mr. Jones. Did you ſee her in the River before? 

Dew. Yes, Sir. 

Mr. Jones. How did ſhe lie in the River? 

Dez. She lay Side-way with her Eyes open, and 
her Teeth clenched in her Head, with Water 
flowing a little from her Face, ſome Part of her 
and her Petticoats were above Water. 

Mr. Jones. Did nothing hold her from ſinking? 

Dew. Her Right Arm lay againſt the Stake. 

Mr. Jones. Did you ſec her after ſhe was taken 
out of the River ? 

Dew. Yes, Sir. 

Mr. Jones. Was ſhe ſwell'd? 

Dew. I did not perceive ſhe was ſwell'd at all. 

Mr. Jones. Did you handle her? 


Dew. No, I touch'd nothing but her Petticoat. 


Mr. Jones. Did you obſerve her Legs were in 
the Water ? 

Dew. No, I did not. 

— Cowper. Did you ſee where her Right Arm 
was ? 

Dew. I could not ſee her Right Arm, the Wa- 
ter flow*d over it. 

Mr. Cowper. Did you ſee her after this Time? 

Dew. No, Sir, I ſaw her taken out, but not 
afterward. 

| Mr. Ba- 
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Mr. Baron Harſell. Did you ſee herafter ſhe lay 
on the Ground ? 

Dew. Yes, my Lord. 

Mr. Baron Halſell. How was ſhe then? 

Dew. She purged at the Noſe and one of her 
Eyes; I did not take particular Notice after ſhe 
was out; the Notice I took was when ſhe was 
in the Water. 

Mr. Baron atſe!l. What did you ſee at her Eye? 

Dew. Froth, my Lord. 


Mr. Jones. Did you ſee her after ſhe was 
ſtripp'd naked? ä 


Dev, No, my Lord. f 

Mr. Jones. Was it a ſettled Frothing, or a 
Purging? : 

Dew. A purging Froth. ; | 
Mr. Baron Hatſell. Did any Body wipe it off? 

De», No, my Lord, I did not fee any Body 


If. 
Mr. Baron 1atſell. Then there was no new 
Froth came ? 


Dew, No, my Lord, I ſaw her froth at the 


Noſe and one of the Eyes as ſoon as ſhe was ee her lie in the 


taken out, but I did not ſtay. long. 
Mr. Coroper. Was ſhe in her Stays? 
Dew... Yes, Sir. 
Mr. Cowper. Was ſhe not laced ? 
Deto. Yes, ſhe was laced before and behind. 
Mr. Janes. Call Thomas Dew. (Who was ſworn.) 
Did you lee this Mrs. Stout in the Water? Pray 


give my Lord and the Jury an Account what 


Poſture ſhe was in. | 

Dew. I ſaw her lying in the Water floating, 
above the Water J will nor ſay, but the Water ran 
ſome ſmall Matter over her; her right Arm was 
within the Stake, and her left Arm without; ſhe 
Jay juſt upon her Side, and I ſaw her when ſhe 
was fir{t raken up, and her Shoes and Stockings 
were as clean as when they were put on, no Mud 
nor Dirt upon them, and I ſaw her Shoes and her 
Stockings, as high as her Knee almoſt ; but I 
ſaw no Dirt, 

Mr. Jones. Do you believe ſhe had been ſunk 
to the Bortom ? 

Derv. She did not look as if ſhe had, nor I 
lee no Water come from her. 

Mr. Jones. Did you obſerve that ſhe was ſwel- 
led at all ? 

Dew, No, nor ſwelPd that J perceive a bit; 
there was a little Froth that came out of her 
Note, and about her (I-can't ſay from her Eye) 
in that it was a ſmall Quantity. 

Mr. Jones. Call Mr. Edward B/ackno. (Who 
was ſworn.) Did you ſee Mrs. Steut when ſhe lay 
in the Water? 

Hlactuo. Yes, Idid ſee her lye in the Water float- 
ing; 1 was ſo ncar, that I ſaw the Miller's Man lift 
her up by one of her Arms out of the Water. 

Mr. Jones. Was the Arm bent or ſtreight? 

Hiactuo. It hung in this Manner ( ſpewing the 
Cour: bow with his own Arm.) | 

Mr. Baron Hat/e!l; The other Witneſſes ſaid, 
ſhe lay on her right Side. 

Blackno. Yes, ſhe lay on her right Side, and her 
Arm in this Manner. 

Mr. Baron Haſhell. Did you obſerve her to be 
ſwelled? 

Blackno. 1 did not ſee her taken out. 

Mr. Baron Igel. Did you obſerve any thing 
to hinder her from ſinking? 

N * I did not, nothing but the Water, 
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Mr.Cowper. I think, Sir, if I heard you right, 
ſay, that this taking by the Arm and firring ew, 
was before ſhe was taken out of the Water; then I 
would know, after ſhe was ſtirred, was ſhe let go 
again? Was you by at the taking of her up? 

Blackno, No, I was not. | 

Mr. Baron Hatſz!!. He told you ſhe was float- 
ing when he ſaw her, and that nothing hindered 
her from ſinking. ' 


Wen William Edmunds and William Page 


were ſworn. 


Mr. Jones. Edmunds, did you ſee Mrs. Stout 
when ſhe was in the Water? 

Edmunds. Yes, Sir. 

Mr, Zones. Give an Account what Poſture ſhe 
was in ? ' 

Edmunds. She lay againſt the Stake, her Head 
lay againſt the Stake in the River; we were com- 
ing in a Barge, and called to a Miller to draw 
the Water, but he ſaid he could not, for then ſhe 
would ſwim through; and then we came on, and 
ater, 

Mr. Jones. Did any thing hinder her from ſinking ? 

Edmunds. Not that I ſee. 

Mr. Jones. Did no Part of her Legs or Arms 
ſtick ? Did you ſee her taken out? 
| Edmunds. No, I did not, I was gone, I did not 
know whether they would take her out or no. 

Mr. Jones. Page, did you fee Mrs. Scout upon 
the Water? 

Page. Yes, Sir. 2 

Mr. Jones. Tell us how ſhe lay. 

Page. She lay floating on the Water on her right 
Side, with her Head between the Stakes. 

Mr. Jones. Did her Arms dr Cloaths, or any 
Thing ſtiok ? 

Page. Not that I ſaw, 

Mr. Jones. Did any Thing hinder her from 
ſinking ? 

Page. I ſaw nothing, 

Mr, Cowper. Did you ſee her Legs or Knees? 

Page. No, I could not, they were not out of 
the Water. | 

Mr. Jones. Swear Mrs. Anne Uiſe. (Which was 
done.) Did you ſee Mrs. Stout in the Water? 

Ulſe. Yes, I . to pull her out; ſhe lay on 
one Side in the Water floating, and the Water 
came over her Face. 

Mr. Jones. Did ſhe ſtick by any Thing? 

Ulſe. One of her Arms was about the Poſt, 

Mr. Jones. How? 

Ulſe: It got through the Grate. 

Mr. Jones. But it did not hang. 

De. No. | 

Mr. Jones. Did you take her out? 

Ulſe. Yes, Sir. 

Mr. Jones. Did you mind her Cloaths ? 

Lie. Yes I turn'd up her Petticoat in the Water. 

Mr. Jones. Had ſhe Gloves on? | 

Ulſe. No, Sir. 3 

Mr. Jones. How were her Shoes and Stockings? 

Ulſe. They were not muddy, her Stockings 
were rouled down, ſhe had no Garters on. | 

Mr. Cowper. You ſay, one Arm lay through 
the Grate, where lay the other ? 

Ul. The other was down in the Water. 


William How wes forn. | 
Mr. Jones, Did you fee Mrs, Stout in the 


Water? 
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Ves, Sir, I ſee her lie upon the Water; 
9s afloat, ſhe might lie three or four Inches 


in the Water. ; 

ir. Jones. Did any of her Cloaths lie above 
the Water ? | 

How. Some Part of her Coats lay above the 
Water. EY 

Mr. Jones. Did any Thing hinder her from 
ſinking ? 

How. I ſaw nothing, I ſaw them take her out, 
and did not perceive ſhe _ any Way, ſhe lay 
with one Arm, and her Head in the Grate, but 


I did not perceive ſhe hung. 
John Meager was ſcorn. 


Mr. Jones. Well, do you give an Account of 
what you know of Mrs. Saut being in the Water? 
Meager. I ſee Mrs. Sarah Stout floating in the 
Water, her right Arm in the Grate, and her left 
Arm with the Stream. | 
Mr. Jones. Did ſhe hang or ſtick by any Thing? 
Menger. No, neither hang nor ſtick, ſhe floated. 


Mr. Coreper. Did you ſee ſome Body go through 


the Blue-coat Building about Eleven a-Clock ? 

Meager. No, Sir, I was in Bed before Nine, 

Mr. Jones. Now, my Lord, we will give an 
Account how ſhe was when ſhe was ſtript, and 
they came to view the Body. Call John Dimſdale 
junior. (Mo was ſworn.) : 

Dimſdale. My Lord, I was ſent for at Night 
on Tueſday the laſt Aſſizes | 

Mr. Cowper. My Lord, if your Lordſhip pleaſes, 
I have ſome Phyſicians of Note and Eminency that 
are come down from London; I deſire they may be 
calPd into Court to hear what theſe Surgeons ſay. 

Mr. Baron Hafſell. Ay, by all means. 

Mr. Cowper. My Lord, there is Dr. Sloane, 
Dr. Garth, Dr. Morley, Dr. Gilſtrop, Dr. Harriet, 
Dr. W/elaſton, Dr. Crell, Mr. William Cotoper, 
Mr. Barilett, and Mr. Camlin. 


Who reſpectively appear'd in Court. 


Mr. Jones. Give an Account how you found 
Mrs. Stout. 

Mr. * Hat ſell. You are a Phyſician, I ſup- 

ſe, Sir! 

Dimſdale. A Surgeon, my Lord. When I was 
ſent for to Mrs. S!out*s, I was ſent for two or three 
times before I would go; for I was unwilling 
after I heard Mrs. Staus was drown'd ; for I thought 
with myſelf, what need could there be of me when 
the Perſon was dead ; but ſhe ſtill ſent ; and then 
I went with Mr. Camlin, and found a little Swel- 
ling on the Side of her Neck, and ſhe was black 
on both Sides, and more particularly on the left 
Side, and between her Breaſts up towards the 
Collar-bone, that was all I ſaw ar that time, 
only a little Mark upon one of her Arms, and I 
think upon her left Arm. 

Mr. Jones. How were her Ears? 

Dimſdale. There was a Settling of Blood on both 
Sides the Neck, that was all I ſaw at that Time. 

Mr. Jones. How do you think ſhe came by it? 


Dimſaale. Truly T only gave an Account juſt. 
as I ſay now to the Gentlemen at that Time, I ſaw 


no more of it at that Time, but about ſix Weeks 
after the Body was opened by Dr. Philips 
Mr. Cowper. My Lord, he is going to another 
Piece of Evidence, and I would aſk him 
Mr. Jones. Let us have done firſt ; how was 
her Ears? 
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Dimſdale. There was a Blackneſs on both Ears, 
a Settling of Blood. | 

Mr. Jones. Call Sarah Kimpſon. 

Mr. Bar. Haiſell. Mr. Cowper, now you may aſk 
him any Thing, they have done with him. 

Mr. Cowper. I would aſk him whether he was 


not employed to view theſe particular Spots $he/ 


mentions at the Coroner's Inqueſt ? 

Dimſdale. I was deſired to look upon the Face 
and Arms, and Breaſt, becauſe they faid there 
was a Settling of Blood there. 

Mr. Cooper. When you return'd to the Coro. 
ner's Inqueſt, What did you certify as your Oyj. 
nion ? 

Dimſdale. I did certify there was a Settling of 
Blood; but how it came I could not tell. 

Mr. Cowper. I aſk you, Sir, Did not you ſay it 
was no more than a common Stagnation uſual in 
dead Bodies ? 

Dimſaale. I do not remember a Word of it. 

Mr. Cowper. Sir, I would aſk you ; You ſay 
the Spot was about the Collar-bone ; was it above 
or below ? 

Dimſdale. From the Collar-bone downwards. 

Mr. Coteper. Had ſheany Circle about her Neck? 

Dimſdale. No; not upon my Oath. 

Mr. Jones. Swear Sarab Rimpſen. Did you ob. 
ſerve this Mrs. Sarah Stout, when ſhe was ſtrip'd 
how her Body was? 

Kimpſon. Yes. 

Mr. Zones. Pray give an Account of it. 

Kimpſon. She had a great Settlement of Blood 
behind her Ear, as much as my Hand will cover 
and more; and ſhe had a Settlement ot Blood 
under her Collar-bone, | 

Mr. Jones. Did you ſce nothing about her Neck? 

Kimpſon. Nothing round her Neck; on the 
Side of her Neck there was a Mark, 

Mr. Jones. Was there any other Part bruiſed? 

Kimpſon. Only her lett Wriſt, and her Body 
was very flat and lank. 

Mr. Cowper. Pray, what Day was it that you 
ſaw her? 

Kimpſon. It was the Day ſhe was found. 

Mr. Cowper. Was ſhe not laced? 

Kimpſon. She was laced. | 

Mr. Cowper. Did you help to ſtir her? 

Kimpſon. Yes, Sir. 

Mr. Jones. Did her Body ſeem to be ſwell'd, or 
was there any Water come from her ? 

Kimpſon. I did not obſerve the leaſt Drop of 
Water that appeared any Way. 

b Mr. Jones. Do you know what did Purge from 
er © 
 Kimpſon. Nothing that I ſaw. 

Mr. Jones. Had not you a Child drowncd 
there lately ? 

Kimpſon. Ves, about ten Weeks ago, 

Mr. Jones. And you found her? 

Kimpſon. She was drowned at Night, and we 
found her next Morning. 

Mr. Jones. Where did you find her, at the 
Top, or at the Botrom of the Water ? 

Kimpſon. At the Bottom. 

Mr. Jones. How was ſhe ? 

: 2 She was ſwell'd as much as ſhe could 
old. 

Mr. Jones. Were her Eyes ſhut or open? 

Kimp/on. Her Eyes were ſhut, and the Child 
was laced as tight as the Coat could be. 

Mr. Jones. Was the Child opened: 
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— And what was in the Body of the 


Child? 


Vinpſen. *T was very full of Water. 


. Call Sarah Peppercorn. . 
Mr — You ſay you view'd the Child; 


Had it any Settlement of Blood? 


nd ſon. I ſaw none. 
— And you view'd the Body? 


Kimpſon. Yes. 
Then Sarah Peppercorn was ſworn. 


Mr. Jones. Did you ſee the Body of Mrs. Sarah 
Stout, after it was ſtript and laid out? 

Peppercorn. | I 

Mr. Jones. In what Condition did you find her? 

Peppercorn. I did not ſee her till ſhe was brought 
home to her Mother's, and there was a Rumour 
in the Town that ſhe was with Child, and I 
was ſent for to give an account whether ſhe was 
or not, and 1 found ſhe was not; and I help'd 
to pull off her Cloaths, and ſhe was very clear as 
any I ever knew, only had a black Place on the 
Side of her Head, and in another Place about 
her Ear; but how it came I know not. 

Mr. Jones. Did you obſerve how her Body was? 

Peppercorn. Her Body was very well as any Wo- 
man's could be. 

Mr. Fones. Did you obſerve any Water, or any 
ſuch thing from her? 

Peppercorn. No. ; 

Mr. Jones. Was there any Purgingat her Mouth 
or Noſtrils? g 

Peppercorn. A little Froth as any Body might have. 

Mr. Cowper. At what Hour did you fee her? 

Peppercorn, I believe it might be Nine or Ten 
a-Clock. 

Mr. Baron Hat ſell. In the Morning? ; 

Peppercorn. Yes, Sir; but I can't give a juſt 
Account of the Time. 

Mr. Baron Hatſell. What was you ſent to for? 

Peppercorn. To know if ſhe was with Child; 
for it was reported ſhe had drowned her ſelf be- 
cauſe ſhe was with Child; and ſo her Mother de- 
red me to come to give an Account that it was 


not ſo, and I found that it was not ſo. 


Mr. Baron Hatſell. You are a Midwife, are you 
not? 


Peppercorn. Yes, my Lord. 
Then Elizabeth Huſler was feorn, 
Mr. Jones. Had you the View of the Body of 


Mrs. Sarah Stout the Day you heard ſhe was 


drowned ? 

Huſter. She was not drowned, my Lord; I went 
thither and helped to pull off her Cloaths. 

Mr. Jones. In what Condition was her Body? 

Hier. Her Body was very lank and thin, and 
ro Water appeared to be in it. 

Mr. Jones. Was there any Water about her 


Mouth and Noſe? 


Hufler. Not when I ſaw her. 

Mr. Janes. Did you mind her about her Neck 
and Head ? | 

Iller. Yes, yes, there was a Settling of Blood 
at the Top of the Collar-bone, juſt here, and 
there was a Settling of Blood upon both her Ears, 
moſt about her left Ear. 

Mr. Joner. Swear Ann Pilkington. (Il bich was done.) 
Dich you ſee the Body of Mrs. Stout after the 


Vas d rowned ? 
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1699. Aſſiz. * the Murder of Mrs. Sarah Stout. 


203 


Pilkington. Yes, Sir. 
Mr. 5 — Pray, in what Condition was ſhe 
when ſhe was ſtript? 
- Pilkington. IJ was in the Houſe when ſhe was 
brought in dead; and old Mrs. Stout defired me to 
help to lay her out; and taking a View of her, I 
did not at all perceive her Body to be ſwelled. 
Mr. Jones. Was there any Water came out up- 
on the moving of it? 
Pilkington. No, I did not perceive any; and by 


a further View, I ſaw a Redneſs on the left Side 


of her Head, and her Ear was black, and there 
was a little Mark upon her Breaſt on the left Side. 

Mr. Jones. What Colour was it of? 

Pilkington. It ſeem'd reddiſh and blackiſh: As 
to Colour it was like a Settling of Blood: I can't 
tell how to make it out very well. 

Mr. Cowper. Had ſhe any Circle round about 
her Neck? 

Pilkington. No, not that I ſee. 

Mr, Cowper. Pray, did not you make ſome De- 
poſition to that Purpoſe, that you know of? 
Pilkington, Sir, 1 never did, and dare not do 
Ic. | 

Mr. Cowper. It was read againſt me in the King's 
Bench, and I will prove it; was not Mr. Mead with 
you at the Time of your Examination? 

Pilkington. Yes. 

Mr. Cowper. Did not he put in ſome Words, 
and what were they ? 

Pilkington, Not that I know of. | 
Fa. Couper. But you never ſwore ſo, upon your 

tht 

Pilkington. No, I don't believe I did; if I did, 
it was ignorantly. 

Mr. 7ones, Here is her Examination, it is croſs 
her Neck. | 

Mr. Cowper. Was Mr. Young of Hertford, the 
Conſtable, preſent when you were examined ? 

Pilkington. Yes, he was ſo. The next Day 
Mrs. S:out ſent for me again to put on her Daugh- 
ter's Shrowd, and I was one that helped to draw 
the Sheet _ and there was not one Drop of 
Water come from her; and I laid a Cloth under 
her Chin, when I help'd her into the Coffin, but 
I did not fee the leaſt Moiſture come from her. 

Mr. Cowper. What Day was it, that you puther 
into the Coffin? 

Pilkington. The next Day after ſhe was dead. 

Mr. Cowper. Do you know nothing of her being 
convey*d into the Barn? 

Pillington. I happen'd to be in the Barn, Mrs. 
Stout deſired me to go with her, and ſhe was 
brought up in an indecent Manner, and I put a 
Sheet about her. I was in Mrs Stout Houle be- 
fore her Daughter was brought thither. 

Mr. Jones. Call Doctor Coatſworth, Doctor 
Nailer, Doctor Woodbouſe, Doctor Bide. 


Mr. Coatſworth was ſworn. 


Mr. Fones. Pray; » had you a View of 
the Body of Mrs. Stout ? 
Coatfworth. Yes, I had Sir: I am a Surgeon. 
Mr. Jones. Pray give an Accountofit, and what 
your Opinion was how ſhe came by her Death. 
Coatfworth. My Lord, in April laſt I was ſent 
for by Dr. Philips, to come to Hertford to ſee the 
Body of Mrs. Stout open'd, who had been ſix Weeks 
buried; and he told me, That there was a Suſpi- 
cion ſne was murthered, and that her Relations 
were willing to have her taken up and opened. I 
Dd 2 came 
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came down, I think on the 27th of April, and lay 
at Mrs. Stout's Houſe that Night, and by her Diſ- 
courſe, I underſtood ſhe wanted to be ſatisfied, 
whether her Daughter was with Child. 1 told her 
it was my Opinion we ſhould find the Parts con- 
tained in the Abdomen ſo rotten, that it would be 
impoſſible to diſcover the Uterus from the other 
Parts; however, if ſhe would have her opened, I 
could not diſcover whether ſhe was with Child, 
unleſs the Infant was become bony. Her Face 
and Neck, to her Shoulders, appeared black, and 
ſo much corrupted, that we were unwilling to 
any further: But, however, her Mother 
would have it done, and ſo we did open her; and 
as ſoon as ſhe was opened, we perceived the Sto- 
mach and Guts were as full of Wind as if they 
had been blown with a pair of Bellows; we put 
her Guts aſide, and came to the Uterus, and Do- 
ctor Philips ſhewed it us. in his Hand, and after- 
wards Cut it out and Jaid it on the Table, and 
— it, and we ſaw into the Cavity of it, and 
if there had been any Thing there as minute as a 
Hair, we might have ſeen it, but it was perfectly 
free and empty; and after That, we put the Inte- 
ſtines into their Places; and we bid him open the 
Stomach, and it was opened with an Inciſion- 
_ Knife, and it ſunk flat, and let out Wind, but 
no Water; afterwards we opened the Breaſt and 
Lobes of the Lungs, and there was no Water: 
Then we look'd on each Side, and took up the 
Lobes of the Lungs too, to ſee if there was no 
Water in the Diaphragm, and there was none, 
but all dry. Then I remember I ſaid, this Wo- 
man could not be drowned, for if ſhe had taken 
in Water, the Water muſt have rotted all the 
Guts: That was the Conſtruction I made of it 
then; but for any Marks about her Head and 
Neck, it was impoſlible for us to diſcover it, be- 
cauſe they were ſo rotten, 

Mr. Cowper. You ſay, this Inſpection was made 
about ſix Weeks after ſhe was dead ? 

Coatfworth. It was made on the 28th of April. 

Mr. Cowper. She was drowned on the 13th of 
March. 

Mr. Jones. Did you make an Inciſion into thoſe 
Parts of the Neck and Head. 

Coatfworth, No: I told Mrs. Stout and her Son, 
If you imagine the Skull to be injur'd, I willopen 
the Head; for if the Scalp be never ſo rotten, yet 
if the Skull has ſuffered any Impreſſion I ſhall diſ- 
cover it; they ſaid, They did not ſuſpect a bro- 
ken Skull in the Caſe, and ſo we did not examine 
Ic. 

Mr. Jones. But all her other Parts were ſound? 

Coat ſtworth. Yes, ſound to a Miracle; for I did 
not imagine we could find them ſo. 

Mr, Jones. Call John Dimſdale? 

Mr. Cowper. My Lord I would know, and Ide- 
fire to be heard to this Point: I think where the 
Coroner's Inqueſt have view'd the Body, and the 
Relations have been heard, and the Body buried, 
that It 1s not to be ſtirr'd afterwards for any pri- 
vate Inſpection of Parties, that intend to make 
themſelves Proſecutors; but if it is to be taken 
up, it is to be done by ſome legal Authority; 
tor if it ſhould beotherwiſe, any Gentleman may 
be eaſily trepan'd : For inſtance, if they ſhould 
have thought fit, after the Coroner's View, to 
have broken the Skull into a hundred Pieces, 
This was a private View altogether among 
themſelves. Certainly, if they intended to have 


proſecuted me, or any other Gentleman upon 
this Evidence, they ought to have given us nc. 
rice, that we might have had ſome Surgeons a. 
mong them, to ſuperintend their Proceedings, 
My Lord, with ſubmiſſion, this ought not to be 
given in Evidence. | 

Mr. Baron Ha:ſel!. Mr.Cowper, I think you are 
not in earneſt; there is no Colour for this Obje- 
ion: If they did take up the Bo ly without no- 
tice, Why ſhould not that be Evidence? unleſz 
you think they had a deſign to ſorſwear them. 
ſelves. 


Mr. Cowper, Had you a Melius Inguirendum, or 


any lawful Warrant for making this Inſpection? 

Coa!fworth, No, there was not. 

Mr. Baron Hatſell. Suppoſe they did an ill Thing 
in taking, up the Body without ſome Order, tho? 
don't know any more ill in taking up that Body 
than any other; but, however, Is that any Rea- 
ſon why we ſhould not hear this Evidence? 

Coatfwerth. Mr. Camblin, Sir William Cowper's 
Surgeon was there by, 

Mr. Jones. Call Mr. Dimſdale ſenior. (he was 
ſworn.) Had you a View of the Body after it was 
taken up? 

Dimſlale. Yes. 

Mr. Jones. Pray give your Opinion of it? 

Dim{/dale. On the 28th of April, as I remember, 
I was ſent for down by Mrs. Sent to view the 
Body of her Daughter. Her Daughter was juſt 
taken out of the Ground, but not opened; they 
had juſt touch'd the Body, but not opened the 
Skin when I came there—— 

Mr. Baron Hatſell. Are you a Surgeon? 

Dimſaale. Yes, my Lord. Finding her Head ſo 
much mortified, down to her Neck, we thought 
all the Parts were ſeized, and had a Conſultation, 
Whether we ſhould open her or not; but Mrs. Scout 
was very much enraged, becauſe a great Scandal 
had been raiſcd, That her Daughter was with 
Child; and ſhe ſaid, She would have her opened 
to clear her Reputation. With that we opened 
her, and found her Body as ſound as any Fleſh 
could bez no manner of Putrifaction in her Lungs 
or any other Part, but ſhe was very full of Wind, 
We ſearch'd the Stomach and the Thorax, and 
found not one Drop of Water about it, I was 
more curious than the reſt, and turn'd away her 
Legs, to ſce if the Coffin was ſoil'd, and the Coſ- 
fin and Shrowd were not wet. Her Uterys was 
taken out, and I faw no manner of Sign of Con- 
ception. After this we had a Conſultation to 
conſider, Whether ſhe was drowned or not 
drowned; and we were all of Opinion, That ſhe 
was not drowned ; only Mr. Camblin deſired he 
might be excuſed from giving his Opinion, whe- 
ther ſhe was drowned or not; but all the reſt of 
us did give our Opinions, That ſhe was not 
drowned, 

Mr. Janes. Give your Reaſons, why you be- 
liev'd ſhe was not drowned. 

Dimſadale. My Reaſon was this: Becauſe we 
found no Water in her; her Inteſtines were not 
putrified ; for if there had been Water in her, 
that would have cauſed a Fermentation, and that 
would have rotted the Lungs and Guts. 

Mr. Baron Hat/e!/. Could you tell, ſo many 
Weeks after, whether ſhe was drowned orno? 

Dimſdale. Ves, my Lord, for this Reaſon: For 
if ſhe had been drowned, there had been fom* 


Sign of Water; and if there had been a th ot 
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it would have rotted her Lights and her 
4 and that is done in a Week's Time by 
Fermentation. 8 
her 3 Fama Skill, after ſix Weeks 
Time, it's poſſible there ſhould be Water in the 
Thorax * 
| '] do believe there may be ſome ; for 
it — — out after the Body is dead, by but 
putrifaction; and there was no Putrifaction, 
but it was firm and ſound. 
Mr. Baron Hat ſell. What Parts would have been 
putrified by the Water? 
Dimſdale. The Lungs and Bowels. 
Mr. Baron Hatſell. And they were firm? 
Dimſdale. They were: And if there had been 


Mr. Jones. Call Fobn Dimſdale junior. 
2 Was her Navel ſtarted? 
Dim/aale ſen. No: I never ſaw ſuch a Body 


Life. 
f Mr. — Did you ever ſee a Body that was 


Water, they would have been 10 


drowned, opened ſix Weeks after? 


Dimſtale ſen. No, never. If a Body be drown- 
ed a Fortnight, the Bowels will be ſo rotten, there 
will be no coming near it; and I took particular 

5 not ſee one Drop of Water. 
Mr. Baron Hatſell. Was the Coffin cloſe? 
Dimſdale ſen. Ves; it was cloſe and dry as any 


Board whatſoever; and all the Parts ſound, but 


e Head and Neck, and left Arm. 
mr Jones. What do you think could be the 
Reaſon of that? 

Dimſdale ſen. The left Arm was rottener than 
the other, the Neck was rotten before. 

Mr. Jones. What did you take to be the Cauſe 


of it? 


Dimſdale ſen. I can't judge of that. 
Call John Dimſdale (junior.) Who was ſworn. 
Dimſdale jun. My Lord, the Body was opened 


before I came to ſee ir, and they were drawing 
up an Affidavit, that there was no Water in the 
Body, and they deſired me to fign it; but I de- 
ſired firſt to look into the Body; and I did look 
into it, and turn'd the Inteſtines aſide, and there 
was no Water in it; but the Head from the 
Neck was very much putrified. 

Mr. Tones. Do you believe ſhe was drowned ? 

Dimſdale jun. No, I believe not. 

Mr. Jones. Did you open the Child that was 
drowned? What Difference was there between 
the Body of that Child and this? 

Dimſdale jun. The Child was extreamly ſwell'd 
in the Belly and Stomach, and had abundance 
of Water in it. 

Mr. Jones. Was the Child lac'd that you open'd ? 

Dimſdale jun. It was laid upon the Table be- 
fore I came, 

Mr, C:wper, How long was it before the Child 
was opened ? 

Dimſdale jun. It was drowned in the After- 
noon, and opened the next Morning. 

Mr. Corper. You faid, Sir, you was aſk'd to 
ſign the Affidavit before you ſaw the Body, and 
you were honeſt, and would ſee the Body firſt; 
Pray who aſk'd you? 

Dimſdale jun. All of them did. 

Mr. Coper, Who in particular; if you pleaſe 
name them? 
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Dimſdale jun. Mr. Coatfworth, Mr. Philips, Mr. 


Camblin, Fc. they aſked me to ſet my Hand toit, 
becauſe they thought I had ſeen it before. : 


Then Dr. Dimſdale was fworn. 


Mr. Jones. Mr. Robert Dimſdale, was you at the 
opening of this Body? 

Dr. Dimſaale. I came after it was opened; my 
Brother and I came together. 

Mr. Jones. What Profeſſion are you of, a Phy- 
ſician ? 

Dr. Dimſdale. Yes: when theBody was taken up, 
they deſired us to be there, to inſpect the Body; 
but before we came, it happen*d they had opened 

the Body, and were fetting there Hands to a Paper, 
a ſort of Affidavit; and when Icame in, they would 
have had us ſet our Hands, but we would not, till 
we had look d upon the Body, and went and laid 
it open again, and we did not find the leaſt Drop 
of Water neither in the Thorax nor Abdomen. 

Mr. Coteper. Is it poſſible there ſhould be Wa- 
ter in the Thorax, according to your Skill? 

Dr. Dimſdale. Yes, we did think there would 
have been, if ſhe had been drown'd. 

Mr. Bar. Zlatſell. Could you expect to find it, fo 
long as ſix Weeks after? 

Dr. Dimſdale. We ſhould have expected that or 
a Putrifaction; but we found no Putrifaction, 
neither in the Bowels nor Inteſtines, but only. 
upon her Head and Shoulders, and one Arm. 

Mr. Cowper. Pray by what Paſſage does the 
Water go into the Thorax? 

Dr. Dimſdale. * Twill be very difficult for me to 
deſcribe the Manner here ; but we ſhould have 

found ſome in the Stomach and Inteſtines. 

Mr. Cowper. Pray, Sir, how ſhould it go into 
the Thorax ? 

Dr. Dimſdale.By the Tympbæduct, if carried by 
any Means. 

Mr. Cowper. When the Party is dead, Can any 
Water paſs intoany Part of the Body ? 

Dr. Dimſdale. We opened the Abdomen of the 
Child that was drowned, and found in the ſeve- 
ra] Cavities abundance of Water. 

Mr. Zones. When a Perſon is dead, Can they 
receive any Water after? 

Dr. Dimſdale. No; for all the Parts are cloſed 
and contracted. 

Mr. Cowper. Pray, If a dead Body be put into 
the Water, will not the Water come into the 
Wind-pipe? — 

Dr. Dimſdale. 1 queſtion whether it will or no. 

Mr. Zones. Was her Mouth ſhut? | 
Dr. Dimſdale, She was putrified about the Head 
and Shoulders, and one Arm that I ſaw was pu- 
trified; it was the left Arm, as I take it. 

Mr. Jones. What is your Opinion, as to her 
Death? | 

Dr. Dimſdale. I believe, if ſhe had been drown- 
ed, there would have been a Putrifaction of the 
Abdomen firſt; and it was her extream Parts, her 
Arm, her Head, and her Breaſt, that was putri- 
fed, but her Bowels ſeem'd firm and ſound. 

Mr. Zones. Then you don't think her Death 
was by drowning? 

Dr. Dimſdale. No. 

Mr. Cowper. Pray, did not you give ſome Cer- 
tificate or Paper, declaring the Death of this 
Gentlewoman, before you ſaw the Body at all ? 

Dr. Dim/dak. No, I did not. 

Mr. Cow- 
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Mr. Copper. Sir, I would aſk you, Was not you 

angry that Mr. Camlin would not Join with you 
in Opinion? 

Dr. Dimſdale. No. Tz 

Mr. Cowper. Did not you tell him, that you 
were a Graduate Phyſician, and was angry he 
would not join with you? 

Dr. Dimſdale. Suppoſe I did? 

Mr. Baron Hatſell. But did you ſo or no? 

Dr. Dimſdale. Yes, my Lord, we had ſome 


Words about it. 
Mr. Jones. Swear Dr. Coatſworth.(Whichwas done.) 


Now, my Lord, we call theſe Gentlemen that 


are Doctors of Skill, to know their Opinions of 
them that are found floating without Water in 
them, how they came by their Death. 

Dr. Coat ſtorib. I have not ſeen many drowned 
Bodies to make Obſervation upon; but it is my 
Opinion, That every Body that is drowned, 1s 
ſuffocated by Water paſſing down the Wind- Pipe 
into the Lungs upon Reſpiration and at the fame 
T ime, the Water preſſing upon the Gullet, there 
will be a neceſſity of ſwallowing a great Part of 
it into the Stomach : I have been in danger of be- 
ing drowned my ſelf, and I was forced to ſwal- 
low a great Quantity of Water. If a Perſon was 
drowned, and taken out immediately, as ſoon as 
the Suffocation was effected, I ſhould not won- 
der if there were but little Water in the Stomach 
and Guts; but if it lay in the Water ſeveral 
Hours, it muſt be very ſtrange if the Belly 
ſhould not be full of Water; bur I will not ſay, 
it is impoſſible it ſhould be otherwiſe. 

Mr. Coreper. I defire to know, whether this 
Gentleman attempted to drown himſelf, or was 
in danger of being drowned by Accident, 

Dr. Coa!ſworth. It was by Accident: I was 
paſſing up the Ship Side, and took hold of a 
looſe Rope inſtead of the Entring-Rope, which 
failing me, I tell into the Water. 

Mr. Cowper. But you ſtruggled to ſave your ſelf 
from drowning, ? 

Dr. Coatſworth. 1 did fo: I have ſeen ſeveral 
Perſons that have been drowned, and they have 
lain ſeveral Days, until by Fermenration they 
have been rais'd ; but I never made my Obſerva- 
tions of any Perſons that have been drowned a- 
bove ſix Hours. : 

Mr. Jones. Did you ever here of any Perſons 
that, as ſoon as they were drowned, had ſwam 
above Water ? 

Dr. Coatfwworth. J have not known ſuch a Caſe. 

Mr. Cowper. Did you ever know, Sir, a Body 
that was otherwiſe kill'd, to float upon the Water? 

Dr. Coatſworth. I never made any Obſervation 
of that. 

Mr. Baron Hatſe!l. Dr. Browne has a learned Diſ- 
courſe, in his Vulgar Errors, upon this Subject, 
concerning the floating of dead Bodies; I don't 
underſtand it my ſelf, but he hath a whole Chap- 
ter about it. 


Then Dr. Nailor was ſworn. _— 


Mr. Jones. We aſk you the ſame Queſtion that 
Doctor Coatſworth was aſked, What is your Opi- 
nion of dead Bodies? If a Body be drowned, 
will it have Water in it or no? 

Dr. Nailer. My Lord, I amof Opinion, That it 
will have a Quantity if it be drowned ; but if there 
be no Water in the Body, I believe that the Per- 
ſon was dead before it was put into the Water. 


Mr.Cowper. I would aſk the Doctor one Que. 
ſtion, my Lord, Whether he was not a con. 
ſtant Voter againſt the Intereſt of our Family 
in this Corporation ? | 

Dr. Nailor. I never did come to give a Vote, 
but Sir William Cowper, or his Son, oppos'd me, 
and faid, I had no Right to Vote. 

Mr. Cowper. I would have aſk'd the ſameQue. 
ſtion of the Dimſdales, it J had remembred It; 
they are of another Party, as this Gentleman i. 

Mr. Baron Hatſe/l. It is not all material, 3 
they are Witneſles. 


. Then call Mr. Babington. (Who was ſivorn.) 


Mr. Zones. Pray, What is your Opinion of this 
Matter? ä 

Mr. Babington. I am of Opinion, that all Bodies 
that go into the Water alive, and are drowned, 
have Water in them, and fink as ſoon as they are 
drowned, and don't riſe ſo ſoon as this Gentle. 
woman did. | 

Mr. Cewper. Pray, what is your Profeſſion, Sir? 

Mr. Babington. I am a Surgeon. 

Mr.Cowper. Becauſe Mr. Jones, call'd you Doctor. 

Mr. Baron Hatſell. Did you ever ſee any drown- 
ed Bodies? | 

Mr. Babington. Yes, my Lord, onceThad a Gen. 
tlewoman a Patient that was half an Hour under 
Water, and ſhe lived ſeveral Hours after, and 
in all that time ſhe diſcharged a great Quantity 
of Water: I never heard of any that went alive 
into the Water, and were drowned, that floated 
ſo ſoon as this Gentlewoman did; I have heard 
ſo from Phyſicians. 

Mr. Baron Hatſe!l. I have heard ſo too, and that 
they are forced to tye a Bullet to dead Bodies 
thrown intothe Sea, that they _ not riſeagain, 

Mr. Cozper. The Reaſon of that is, that they 
ſhould not riſe again, not that they will net ſink 
without it. But I would aſk Mr. Babington, whe- 
ther the Gentlewoman he ſpeaks of went into the 
Water voluntarily, or fell in by Accident? 

Mr. Babington. By Accident, but I believe 
that don't alter the Caſe. 

Mr. Jones. Swear Dr Burnet. (Which was done.) 

Dr. Burnet, You hear what is the Matter in 
queſtion ; what is your Opinion of it? 

Dr. Burnet. My Lord, Ithink that if any Perſon 
fall into the Water by Accident, or throws him- 
ſelf in, the Body will receive Water as long as 
it is alive, and there are Endeavours for Reſpi- 
ration, and after theſe Endeavours are over, 
there is no Water will come in, for all the Parts 
are clos'd; fo conſequently there muſt be Water 
in all probability found in her. 

Mr. Janes. What, do they ſwim or ſink? 

Dr. Burnet. They ſink; I never ſaw a Perſon 
drowned taken up without Water in my Life; 
but I have ſeen ſeveral full of Water. 

Mr. Cooper. I think you ſay when the Faculty 
of Reſpiration ceaſes, no Water comes in. 

Dr. Burnet. Yes, that is my Opinion. 

Mr. Cowper. But the Water does paſs into them 
while there are Endeavours for Reſpiration? 

Dr. Burnet. Yes, that is my Opinion. 


Then Dr. Woodhouſe was ſworn. 


Mr. Jones. Doctor, What is your Opinion of 
this Matter? 

Dr. Woodhouſe. My Opinion is, that no Perſon 
is ſuffocated by Water, but he muſt have a 8104 
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deal of Water within him, a great deal of Water 
in the Stomach, and ſome in the Lungs ? 

Mr. Casper. Pray, Sir, did you ever open any 
of theſe Bodies? ; 

Dr. Woodbcyſe, Yes, I have opened a Child my 
ſelf that had a great Quantity of Water im it. 

Mr. Cowper. Did you find any Quantity of 
Water in the Throat ? 

Dr. Weodbouſe, There was ſome, but a little, 
but a great deal in the Stomach, : 

Mr, Cewper, Pray, which way can it paſs into 
the Thorax? 


Dr. Mocdbouſce. While the Perſon is ſtruggling 


for Reſpiration, there may be a Relaxation of 
and the Perſon muſt ſuck in Water as well 

as Air, and ſome Water may get into the Wind- 

pipe, and ſo enter into the Lungs. 

Mr. Cowper. Is there a Paſſage from the Lungs 
to the Thorax ? 

Dr. Weodbouſe. The Thorax is the Veſſel 
whercin the Lungs lie, the Lungs in the Thorax, 
the Breaſt is the Cavity where the Lungs lie, the 
Windpipe is the Conveyance tothe Lungs, and 
a Perſon in Reſpiration takes down ſome Water 
there, but no doubt the greater Quantity will be 
in the Stomach. : 

Mr, Bar. IIatſell. Pray let meaſk you a Queſtion : 
Some of the Witneſſes faid, That if a Perſon be 
drowned, and lies dead a great while, the Inwards 
will be putrified 3 What is your Opinion of it? 

Dr. Weedbouſe. No doubt, my Lord, where 
Water gets into the Stomach, or wherever It 15, 
it will putrify very ſoon, 

Ir. Jones. Call Edward Clement. (I bo was 
ſworn.) Are not you a Seaman ? | 
E. Chment. Yes, Sir. | 

Mr. Jeucg. How long have you been ſo? 

E. Clement. Man I have writ my ſelf but fix 
Vers, but I have uſed the Sea nine or ten Years. 

Mr. Janes. Have you known of any Men that 
havebe-n kilPd, and thrown into the Sea, or who 
have fallen in and beendrowned ? Pray tell us the 
Diſerence as to their ſwimming and ſinking ? 

J Clement. In the Tear 89, or go, inBeachyFight, 
T ſaw ſeveral thrown over-board during the En- 
gagement, but one particularly I took notice of, 
that was my Friend, and kill'd by my Side; I ſaw 
him ſwim for a conſiderable Diſtance from theShip ; 
and a Ship coming under our Stern, caus'd me to 
loſe fight of him, but I ſaw ſeveral dead Bodies 
floating at the ſame time; likewiſe in another En- 
gagement, where a Man had both his Legs ſhort 
oll, and died inſtantly, they threw over his Legs; 
though they ſunk, 1 ſaw his Body float: Like- 
wiſe J have ſeen ſeveral Men who have died na- 
tura! Deaths at Seca, they have when they have 
been dead had a conſiderable Weight of Ballaſt 
and Shot made faſt to chem, and ſo were thrown 
over-board ; becauſe we hold it for a general Rule, 
that all Men ſwim if they be dead before they 
come into the Water; and on the contrary I have 
een Men when they have been drowned, that they 
have ſunk as ſoon as the Breath was out of their 
Bodies, and I could ſce no more of them. For 
Inſtance, a Man fell out of the Coruwal, and ſunk 
down to rights, and ſeven Days afterwards we 
weighed Anchor, and he was brought up graip- 
ing his Arm about the Cable; and we have ob- 
ſerved in ſeveral Caſes, that where Men fall over- 

oard, as ſoon as their Breath is out of their Bo- 
dies they fink downright, and on the contrary 
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where a dead Body is thrown over-board with- 
out Weight it will ſwim. 

Mr. Jones. You have been in a Fight; How do 
Bodies float after a Battle ? 

E. Clement. Men float with their Heads juſt 
down, and the ſmall of their Back and Buttocks 
upwards : I have ſeen a great Number of them, 
ſome hundreds in Beachy- head Fight, when we en- 
Pee the French. I was in the old Cambridge at that 

ime. I ſaw ſeveral (what Number I will not be 
poſitive, but there were a great Number, I can't 
gueſs to a Score) that did really ſwim, and 1 
could ſee them float for a conſiderable Diſtance. 

Mr. Jones. Have you ſeen a Shipwreck ? 

Z. Clement. Ves; the Coronation in September 1691, 
I was then belonging to the Dutcheſs, under the 
Command of Captain Cement; we look*d out and 
ſee them taking down their Maſts ; we ſaw the 
Men walking up and down on the right Side, 
and the Ship fink down, and they ſwam up and 
down like a Shoal of Fiſh one after another ; and 
I fee them hover one upon another, and ſee them 
drop away by Scares at a time, and there was an 
Account of about Nineteen that ſav'd themſelves, 
ſome by Boats, and others by Swimming ; but 
there were no more ſav*d out of the Ship's Com- 
plement, which was between five and fix Hundred, 
and the reſt I ſaw ſinking downright, ſome twen- 
ty at a time. There was a Fiſherman brought 
our Captain Word, that in laying in of his Nets 
he drew up ſome Men cloſe under the Rocks that 
were drowned belonging to the Coronation. We 
generally throw in Bags of Ballaſt with them. 

Mr. Zones. 1 ſuppoſe all Men that are drown- 
ed, you fink them with Weights ? 

E. Clement, Formerly Shot was allowed for 
that purpoſe ; there us'd to be threeſcore Weight 
of Iron, but now *tis a Bag of Ballaſt that is 
made faſt to them. 

Mr. Zones. Then you take it for a certain 
Rule, that thoſe that are drowned fink, but thoſe 
that are thrown over-board do not ? 

E. Clement. Yes; otherwiſe why ſhould the Go. 


_ vernment be at that vaſt Charge to allow three- 


ſcore or fourſcore Weight of Iron to ſink every 
Man, but only that their Swimming about ſhould 
not be a Diſencouragement to others? 


Then Richard Gin was fevorn, 


Mr. Jones. You hear the Queſtion ; Pray what 
do you ſay to it? 

R. Gin. I was at Sea a great while, and all the 
Men that I ſce turned over- board had a great 
Weight at their Heels to ſink them. 

Mr. Jones. Then will they en otherwiſe ? 

R. Gin. So they ſay. 

Mr. Janes. Are you a Seaman ? 

R. Gin. | went againſt my Will in two Fights. 

Mr. 7encs. Then Gentlemen of the Jury, 1 hope 
we have given you Satis faction that Mrs. $/2u7 did 
not drown herſelf, but was carried into the Water 
after ſhe was killed. That was the firſt Queſtion , 
for if it be true that all dead Bodies when they arc 
put into the Water do ſwim, and the Bodies that. 
go alive into the Water and are drowned do fink, 
this is ſufficient Evidence that ſhe came by her 
Death not by drowning, but ſome other Way. 
Now, my Lord, as to the ſecond Matter, and that 
is to give ſuch Evidence as we have againſt theſe 


Gentlemen at the Bar. Mr. Cowper, it appears, was 


the laſt Man that any one can give an Account of 
Was 
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was in her Company. What became of her after- 
wards, or where they went, no Body can tell; but 
the other Witneſſes have given you Evidence that 
he was the laſt Man that was with her, 1 ſhall 
vnly give this further Evidence as to Mr. Cowper, 
That notwithſtanding all the Civility and Kind- 
neſſes that paſsd between him and this Family, 
when the Bruit and Noiſe of this Fact was ſpread 
abroad, Mr. Cowper did not come to conſider and 
conſult with old Mrs Stout what was to bedone ; 
but he took no manner of Notice of it, and the 
next Day he rode out of Town, without further 


taking Notice of it. | 
Call George Aldridge, and John Archer. 


John Archer was ſworn. 


Mr. Fones. Do you know any thing of Mr. 
Cowper*s going out of Town about this Buſineſs 
of Mrs. $:out's being drowned ? 

J. Archer. Les, I did ſee him go out of Town 
afterwards. 

Mr. Jones. Which Way did he go? 

J. Archer. He went the Back-way from the 
Glove ;, I ſuppoſe he came that Way. 

Mr. Cowper, What Day was it I went? Is it 
not the Way that I us'd to go when I go the 
Circuit into Eſſex. 

J. Archer. Yes, I believe ſo. | 

Mr. Cowper. I lodg'd at Mr. Barefoot's, and 
he has a Back-door to the Glove, where my Horſe 
was, and I went the direct Way into Eſſex, and 
it was Wedneſday Morning: What Day was it 
you ſee me go? 

F. Archer. It was on the Wedneſday Morning. 

Mr. Couper. That was the very Day I went 
into Eſſex. 


Then George Aldridge was feerp. 


Mr. Jones, When did Mr. Cowper go out of 


Town the laſt Aſſizes? 
G. Aldridge. On Wedneſday. 
Mr. Jones. Which Way did he go? 
G. Aldridge. He went the Way to Chelmsford. 
Mr. Jones. Did you not fetch his Horſe from 
Stout's? | 
G. Aldridge. Yes, Sir. 
Mr. Jones. How often did you go for it? 
6. Aldridge. Three Times, 
Mr. Jones. When? 
C. Aldridge, On Tueſday Night I ſent once, and 
went twice my ſelf; the firſt Time there was no 


Body at home to deliver the Horſe, ſo I went to 


Mr. Steut's, and aſk'd him about the Horſe, and 
he ſaid he could not deliver him till the Maid 
went home, and then I went about Eleven of the 
Clock and had the Horſe. 

Mr. Baron atſell. Was it Eleven at Night? 

G. Aldridge. Yes, my Lord. 

Mr. Coteper. When I ſent you to fetch my 
Horſe, what Directions did I give you? 

G. Aldridge. Y ou gave me Directions to fetch your 


Horſe, becauſe you ſaid you ſhould have occaſion 


to go out next Morning betimes with the Judge. 

Mr. Cowper. The Reaſon I ſent for my Horſe 
was this; when I heard ſhe had drowned her (elf, 
I think it concern*d me in Prudence to ſend a com- 
mon Hoſtler for him, for fear the Lord of the 
Manor ſhould ſeize all that was there as forfeited. 

Mr. Baron Hatſel!. There was no Danger of 
thar, for ſhe was found Non compos mentis. 


11 Will. III. 


Mr. Cowper. No, my Lord, I ſent before the 
Verdict. 

Mr. Jones. It ſeems you did not think fit tg 
go and take Horſe there your felt, though yoy 
put your Horſe there. | 

Now, my Lord, we will go on and give the 
other Evidence that we opened concerning theſe 
three other Gentlemen that came to Town, twg 
of them took Lodgings at Gurrey's at Five in the 
Afternoon, but did not come in till between Ele. 
ven and Twelve, and then they brought another 
in with them; and though he had been in Town 
five or ſix Hours, his Feet were wet in his Shoes, 
and his Head was of a recky Sweat; he had been 
at ſome hard Labour I believe, and not drink. 
ing himſelf into ſuch a Sweat. 


Call John Gurrey, Matthew Gurrey, and Eliz. 
Gurrey. - 


John Gurrey was rn. 


Mr. Jones. Do you know any of the Gentle. 
men at the Bar? 

F. Gurrey. Yes. 

Mr. Jones. Name who you know, 

J. Gurrey. There is Mr. Stevens, Mr. Roger;, 
and Mr. Mar/on. | 

Mr. Foncs. Pray, do you remember when they 
took Lodging at your Houle ? 

J. Gurrey. The laſt Aſſi es; when they firſt came, 
there was only Mr. Stevens and Mr. Rogers, 

Mr. Jenes. At what Time did they take it? 

Gurrey. I was at Church, and can't tell that, 
they hir'd the Lodgings of my Wife. 

Mr. Jones. What can you ſay more? . 

J. Gurrey. I was in at Night when they came; 
there came three of them at Eleven at Night, 
whereof Mr, Marſon was the third Perſon, and he 
ſaid he was deſtitute of a Lodging, and he aik'd for 
a ſpare Bed; my Wife told him ſhe had one, but 
had let it; whereupon Mr. Sevens and Mr. Roger; 
ſaid he ſhould lodge with them; ſo they went up 
all together, and they call'd for a Fire to be K indled, 
and aſk*d for the Landlord, which was I, and they 
aſk'd me to fetch a Bottle of Wine, and I told 
them I would fetch a Quart, which Idid ; and then 
they aſk*d me to fit down and drink with them, 
which I did; and then they aſk*'d me if one Mrs, 
Sarah Stout did not live in Town, and whether ſhe 
was a Fortune? I ſaid yes; then they ſaid they did 
not know how to come to the Sight of her z and | 
ſaid I would ſhew them her to-morrow Morning, 
not queſtioning but I might fee her ſome time as 
ſhe was coming down the Street; ſo they aid 


- they would go to ſee her. Mr. Rogers and Mr. 


Stevens charged Mr. Marſon with being her old 
Sweetheart; ſaith Mr, Marſon, ſhe hath thrown 
me off, but a Friend of mine will be even with 
her by this Time. 

Mr. Baron Hatfe!/. What a-Clock was it then? 

J. Gurrey. I reckon Eleven of the Clock when 
they came in. 

Mr. Baron Hatſell. Did you obſerve in what 
Condition Mr. Marſon was in? 

J. Gurrey. I did not obſerve, only that he was 
hor, and put by his Wig I ſee his Head was wet, 
and he ſaid he was juſt come from London, and that 
made him in ſuch a Hear. / 
Mr. Jones. Had he Shoes or Boots on? 

J Gurrey. I did not obſerve that. 

Mr. Jones. What did they dot he next Day? 

| J. Gurrey. 
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Currey. The next Morning I heard this Par- 
ty Ut 1 the Water; I fat up all Night, and was 
fin to wait till my Daughter came down to look 


after the Shop, and then I went to ſee her, and 
ſhe was remov'd into the Barn, and they were wip- 
ing her Face, cloſing her Eyes, and putting up 
her Jaws 3 and as I came back theſe Perſons were 
walking, and I met Mr. Marſon and Mr. Stevens, 
and told them the News: Said I, this Perſon is 
come to a fad Accident: Say they, fo we hear; 
but nevertheleſs we will be as good as our Word, 
and go and ſee her. I went with them, and over- 
took Mr. Rogers; and Marſon ſaid, we are going 
to ſee Mrs. Stout. O Landlord, ſaid Rogers, you 
may take up that Rogue (pointing at Mr. Mar/on) 
for what he ſaid laſt Night; bur I did not think, 
they ſpeaking fo jocularly, that there was any 
Suſpicion of their being concern'd in the Murder, 
A ſecond time I went, the Barn-door was lock'd ; 
I knock', and they open'd it and let us in, and 
they uncover'd her Face to let me ſce her, and 1 
touch'd her; and looking about for them, they 
were gone, and I can't ſay they ſee her or touch'd 
her: 1 hen Mr. Marſon and they were conſulting 
how to ſend a Great Coat to London, and I dire- 
fed them to a Coachman at the Bell Inn; but I 
did not hear he went to enquire after the Coach- 
man; then they went to your Lordſhip's Cham- 
ber, and I went home; and about Eleven of the 
Clock I aw Mr. Mar/onand Mr. Stevens coming 
down with Mr. Spencer Cowper. 

Mr. Marſan. ] did not go out that Night after 
came in. 

Mr. Jones, No; we agree that. Did you ſee 
Mr. C:z»per and theſe Gentlemen together? 

7. Gurrey. Only at Eleven of the Clock on 
Tu, ſday Noon, Mr. Cowper, Mr. Marſon, and Mr. 
S$!eens were coming down to the Market-place. 

Mr. Jenes Did not they take their Leave of you 
when they went away from you that Forenoon ? 

J. Gurrcy. No; only in the Morning they told 
me they would ſend me Word at Noon if they 
intended to lodge there. 

Mr. Marſen. 1 deſire to know of Mr. Gurrey, if 
his Sifttr was not in the Room when we came in? 

J. Gurrey. She was in our Houſe that Day; 
but Whether when they came in, I can't tell. 

Mr. Cowper. Pray, have you not had ſome Diſ- 
courſe with your Siſter, the Widow Davis, con- 
cerning ſome Suſpicion that you had of Sarah 
Halter, that hath been produced as a Witneſs? 

J Gurrey., I don't remember any ſuch. | 

Mr.Cozper. Then did not you ſay theſe Words, 
We muſt not concern ourſelves with Sarab Walk- 
er, for ſhe is the only Witneſs againſt the Cowpers ? 

J. Currq. I can't remember any ſuch Thing. 

Mr. Baron Hatſell You may antwer according to 
the beſt of what you remember; if you ſay you 
have forgot when you have not, you are forſworn. 

Mr. Cowper. It your Lordſhip pleaſes to give 
Leaze to Mr. Gurrey to recollect himſelf. I aſk 
him, whether he did not talk with his Siſter Davis 
about ſome Suſpicion his Wife and he had about 
Sarah Walker, the Maid-ſervant of the Deceas'd ? 

J. Gurrey. I believe there might be ſome Talk 
of a Perſon that was ſeen to go into the Church- 
yard at ſome Diſtance with Sarab Walker. 

Mr. C:eper, Did your Wife ſay that ſhe did 
* that Perſon? 

. Gurrey, Yes. 

Mr. Cowper. Did your Wife ſay they behav'd 

8 . and that ſhe would have per- 
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ſuaded the Widow Blewit to have watch'd her? 

J. Gurrey. There was ſomething of that. 

Mr. Cowper. Was there not ſome ſuch Words, 
that they muſt not meddle with Sarah Walker, 
for ſhe is the Witneſs againſt the Cowpers ? 

J. Gurrey. I ſaid, Do not concern your ſelf with 
Sarah Walker, for fear of taking off her Evidence. 

Mr. Cowper. Pray, did not the Widow Davis 
warm the Sheets for theſe Gentlemen ? 

J. Gurrey. She was with my Wife, but I can't 
ſay whether ſhe warm'd the Sheets. 

Mr. Cowper. When they came home, had you 
any Lodgers that wanted to come home? Had 
not you one Gape ? 

J. Gurrey, I can't ſay whether he was in before 
or after them. 

Mr. Cowper. Did not you ſay to your Siſter Davis, 
Now theſe Gentlemen are in Bed, if Mr. Gape 
would come home, our Family would be quiet? 

J. Gurrey. I d6 not remember that. 

Mr. Cowper. Pray, did not you go to look 
for Mr. Gape ? 

J. Gurrey. Yes, I went to Hockley's. 

Mr. Cotoper. Who did you employ to ſpeak to 
Mr. Gape? * 

F. Gurrey. Mrs. Hockley. 

Mr. Cowper. When you came home to your own 
Houſe, and after you had been at Hockley's to 
ſpeak with Mr. Gape, what Account did you give 
of the Timeof Night, and other Particulars ? 

J. Gurrey. I gave no Account of the Time. 

Mr. Cooper. Not to Mrs. Davis ? 

F. Gurrey. I can't tell whether I did or no. 

Mr. Coteper. Did not you ſay Mr. Gape aſk'd 
Mrs. Hockley what a-Clock it was ? 

F. Gurrey. No, I don't remember that ; but 
Mrs. Hockl:y went in and told him what Time of 
Night it was; it was Eleven or Twelve of the 
Clock, whether I can't ſay. : 

Mr. Jones. Call Martha Gurrey. (Who was fworn,) 
Which of theſe Gentlemen do you know ? 

Mrs. Gurrey. Mr. Marſon, Mr. Rogers, and 
Mr. Stevens. 

Mr. Jones. What Time of the Night was it 
when they came to your Houſe? Give an Ac- 
count of it, and of what you heard them ſay. 

Mrs, Gurrey. It was a little after Five, or 
thereabouts, that they came 

Mr. Jones. Who came? 

Mrs. Gurrey, Mr. Stevens, and Mr. Rogers, and 
there was one Mr. Gilbert, that marricd a firſt 
Couſin of mine, he came and aſk'd me for my 
Huſband ; and I aſk'd him his Buſineſs, and he 
ſaid, he wanted to ſpeak with him 

Mr. Jones, Pray come to theſe Men ; when 
did they come to your Houſe ? 

Mrs. Gurrey. T hey hired the Lodging at Five 
of the Clock. When they firſt came to ſee them I 
was not at home: Mr. Gilbert brought them, and 
as I was coming along the Street I ſaw Mr. Gilbert 
walking off, and would not look at me. 

Mr. Jones. When did they go out? 

Mrs. Gurrey. They never ſtaid there, 

Mr. Jones. When did they come in again? 

Mrs. Gurrey Between Eleven and Twelve. 

Mr. Baron Hatſe!l. What did they do when 
they came in again ? | 

Mrs. Gurrey. I was laying on ſome Sheets two 
Pair of Stairs when they came, and then there was 
three of them; ſo they ſaw me a little after, and 

d my Excuſe for bringing in another, for they 
ſaid it was ſo late that ur could not geta Lodging 
| e any 
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any where elſe; and ſaid, {if I thought fit, the 
Gentleman ſhould he with them; and I told 
them I liked it very well. 

Mr. Jones. What Firing had they? 

Mrs. Gurrey. The Firing I laid on in the 
Morning, and they ſent for my Huſband to fetch 
them ſome Wine. 

Mr. Jones. What did you hear them talk on? 

Mrs. Gurrey. They diſcours'd with my Huſ- 
band, and aſk'd him if he knew Mrs. Sarah Stout ; 
and one of them ſaid to Mr. Marſon, I think ſhe 
was an old Sweetheart of yours; ay, ſaid he, but 
ſhe turn'd me off, but a Friend of mine is even 
with her: And Mr. Rogers ſaid he was in with 
her, and afterwards ſaid, her Buſineſs was done. 
They had a Bundle, that was wrapt in a pure 
white Cloth, like to an Apron, but I can't ſay it 
was an Apron 3 and there was a Parcel hanging 
looſe by it; and when he laid it down he aid, 
he would paſs his Word Mrs. Sarah Stoul's court- 
ing Days were over; and I ſaid, I hoped *twas 
no Hurt to the Gentlewoman ; and then I look- 
ing upon Mr, Marſon, ſaw him put his Peruke 
aſide, and his Head reek*d, and he told them he 
was but juſt come from London that Night, which 
made him diſappointed of a Lodging. 

Mr. Jones. What did you hear them ſay about 
any Money ? 

Mrs. Gurrey. Iaſk'd them how they would have 
their Bed warm'd, and Mr. Marſon anſwer'd, very 
hot: With that I went down to ſend my Daugh- 
ter up, and ſhe could not go preſently ; I told 
her then ſhe muſt go as ſoon as ſhe could. 

Mr. Baron Hlasſell. Pray don't tell us what 
paſs'd between you and your Daughter: What 
do you know of theſe Gentlemen? 

Mrs. Gurrey. I went to the next Room, to ſee 
if every thing was as it ſhould be; I hearkened, 
and they had ſome Diſcourſe about Money, and 
I heard ſome-body (I don't know who it ſhould 
be except it were Mr. Stevens) anſwer and ſay, 
the Uſe-money was paid to-night ; but what Mo- 
ney they meant, I can't tell. 

Mr. Jones. What did you find when they were 
gone? 

Mrs. Gurrey. Sir, I found a Cord at the End 
of the Trunk. 

Mr. Jones. Was it there in the Morning, or 
before they came ? 

Mrs. Gurrey. No, it could not, for I ſwept my 
Room, and wiped down the Duſt. 

Mr. Zones. Was the Cord white? 

Mrs. Gurrey. No, it was more dirty than it is 
now, for my Huſband and I have worn it in our 
Pockets. | 


Mr. Cowper. Pray, who brought the Cord 


down from above Stairs ? 

Mrs. Gurrey. My Daughter that liv'd with me, 
and ſhe laid it upon the Shelf. g 

Mr. Cowper. Did not you hear there was a 
Coroner's Inqueſt fitting ? ; 

Mrs. Gurrey. The next Day at Night I did 
hcar of it, 

Mr. Couper. Why did not you go to the Coro- 
ner's Inqueſt and give an Account of it there? 

Mrs. Gurrey. I told my Huſband of it, and I 
aſk'd my Husband if he did not hear what they 
laid concerning Mrs. Sarah Stout, and he anſwer'd, 
yes, they ought to be taken up for the Words 
they ſaid laſt Night: Why, faith . don't you take. 
notice of it? I think you ought to take them up. 
But he went out of Doors, and I ſaw no more of 


him till the Afternoon. When I heard the Words 
I thought ſome- body had ſtole away and got to 
bed to her, 

Mr. Cowper. Pray, if your Huſband heard theſe 
Words, why did not he go to the Coroner's In. 
queſt ? | 


Mrs. Gurrey. I did ſpeak to him to have them 


taken up. 5 
Mr. Cowper. Why did he not do it? A 
Mrs, Gurrey. He ſaid he would not do it; he E 

did not know but it might colt him his Life, 7 


Mr. Jones. How came you after this todiſcover it? ö 
Mrs. Guzrey. Becauſe I was fo troubled in Mind | 
I could not reſt Night nor Day; and I told kin 
if he would not tell of it, I would tell of it my 
ſelf, for I was not able to live, 


Then Elizabeth Gurrey was ſworn, 


Mr. Jones. Pray, do you know Mr, Rogers, Mr. 
Stevens, and. Mr. Marſon 7 . 

E. Gurrey. I know Mr. M:7/on, and theſe are 
the other Gentlemen I reckon. 

Mr. Jones. What Diſcourſe did you hear from 
them ? 

E. Gurrey. Mr. Marſon aſk'd the other Gentle. 
men how much Money they had ſpent ; the other 
anſwer'd, what was that to him? you have had 
forty or fifty Pougds to your Share. Then the 
other aſk*d him, whether the Buſineſs was done? 
and he anſwer' d, he believ'd it was; but if it was 
not done, it would be done to-night, Then, my 


Lord, he pulPd a handful ot Money out of his t 
Pocket, and ſwore he would ſpend it all for Joy 1 
the Buſineſs was done. Ss © 
Mr. Jones. Was Mr. Corper's Name mention'd? 
E. Gurrey. I heard them mention Mr. CG 2 


Name, but not Mrs. Sarah Steut's. 


Mr. Jones. What Condition was the Gentle K 
man's Shoes in? 

E Gurrey. I think it was Mr. Mar/on, his Shoes Ot 
were very wet and dirty; one of them was very hot, 47 
and he wiped his Head with his Handkerchict. G 

Mr. Jones. Now, my Lord, we have done ast 
our Evidence. Mr. Marſon pretended he was ju to 
then alighted and come from London, and was in th 
great Heat, and his Shoes were wet: I wonder aſl 
what Mr. Marſan had been doing; for when be ye: 
was examined, he faid, he came to Town abou: to 
Eight of the Clock, and went to the G/zve an 
Delphin Inn, and ſtay'd there till he came to kis 
Lodging. Now *tis a wonderful Thing that h: mig 
ſhould come wetſhod from a Tavern, where hc (er 


had been fitting four or five Hours together. 
¶ Then the Examination of Mr. John Marlon 


was read. 


The Examination of Joux MARson, taken 
before Me, this 27 Day of April, 1699. 


O being examin'd where he was on Monde 
the 1.3th of March laſt, ſaith, That he tas. 
the Borough of Southwark ( he being an Allos 
of the ſaid Court) till paſt Four of the Clock in the 45 
lernoon; and faith, That he ſet out from Southwats 
for Hertford ſoon after, and came 10 Hertford ad 
Eight of the Clock the ſame Afternoon, and put uß l. 
Horſe at the Sign of — an Inn there, and. be 
went to the Hand and Glove, together with Godite) 
Gimbart, %; Ellis Stevens, William Roger 
and ſome others, where they ftay'd till about Eleven © 
the Clock at Night, and then this Examinan! d 
thence direlily to the Houſe of John Gurrey, * 


1 Stevens and Rogers, who lay all together in 
7 Gurrey*'s Houſe all that Night, And being 
o/deohat he ſaid concerning the ſaidMrs.SarahStout, 
2 this Examinant ſaith, That on Sunday the 
12th of March left, this Examinant being in Compa- 
wy with one Thomas. Marſhall, and telling him that 
this Examinant intended the next Day for Hertford 
«-ith the Marſhal of the King's-Bench, the ſaid 
Thomas Marſhall defired this Examinant and the 
ſaid Stevens, who was then alſo in Company, that they 
could go and ſee the ſaid Sarah Stout (bis Sweet - 
cart). He confeſſeth, That he did aſt the ſaid Gurrey 
f be would ſpew this Examinant where the ſaid Stout 
lived, telling the ſaid Gurrey that his Name was 
Marſhall, and a/#'d him if be never heard of him 
before, and joculariy ſaid, That be would go to ſee her 
the next Morning; but doth not believe that be ſaid 
any thing that. any Friend «as even with the ſaid Sa- 
rah Stout, or to ſuch like Effect. And doth confeſs, 
That le did the next Day, upon the ſaid Gurrey's 
telling him that the ſaid Stout was drowned, ſay, that 
le <vould keep bis Mord, and would ſer her. And ſaith, 
That meeting with Mr. Cowper (who is this Exami- 
nant's Acquaintance) he believes be did talk with him 
concerning the ſaid Stout*s being drowned, this Exa- 
minant having ſeen her Body that Morning. 


Cogn. Die & Anno 
antedict. coram 
7. Holt. 


Mr. Jones. All that I obſervefrom it, is this; 
that he had been five Hours in Town, and when 
he came to his Lodging he came in wet and hot, 
and ſaid he was juſt come from London. 

Mr, Marſon. I had rid forty Miles that Day, 
and could not be ſoon cold. 

Mr. Baron Ilatſell. They have done now for the 
King; come Mr. Cowper, what do you ſay to it? 

Mr. Jones. If your Lordſhip pleaſe we will call 
one Witneſs more, Mary Richardſon. Mrs. Rich- 
ardſon, Do you know Mr. Marſan, or any of theſe 
Gentlemen ? 

Mrs. Richardſon. They came on Tueſday Night 
to the Bell at Hoddeſdon and lay there, and one of 
the Gentlemen, when I was warming the Sheets, 
aſk*d me it I knew Mrs. Sarah Stout? and I faid 
yes. He aſk'd me if I knew which Way ſhe came 
to her End? and I told him I could not tell. 

Mr. Jones. Is that all? what did they ſay more? 

Mrs. Richardſon. They did deſire and with it 
might be found out how it came about, and one 
Gentleman took no notice of her at all. They had 
a little Bundle, but what was in it I can't tell, 
but there I faw it bound up in ſome colour'd Stuff 
or other, but what it was I can't tell. 

Mr. Zones. Is that all you can ſay? 

Mrs, Richardſon. Yes, that's all. 

Mr. Jenes. Then we have done. 

Mr. Baron Hatſe/}, Come, Mr. Cowper, what 
do you fay to it; 

Mr.Coper. Now they have done on the Part of 
the Kirg, my Lord, and you Gentlemen of the 
Jury, I muſt beg your Patience for my Defence. 

contels, it was an unfortunate Accident for me 
(as Mr. Jones calls it) that I happen'd to be the 
laſt Perſon (for ought appears) in the Company 
of a melancholy Woman. The Diſcourſe occa- 
lion'd by this Accident had been a ſufficient Miſ- 
fortune to me, without any thing elſe to aggra- 
vate it ; but I did not in : leaſt imagine that fo 


itle, ſo trivial an Evidence as here is, could 
Wi. . 


John Marſon. 
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poſſibly have affected me to ſo great a Degree, as 
to bring me to this Place to anſwer for the worſt 
Fact that the worſt of Men can be guilty of. 

My Lord, your Lordſhip did juſt now obſerve, 
that I have appear'd at the Bar for my Clients; 
but I muſt ſay too, that I never appear'd for my 
ſelf under this, or the like Circumſtances, as a 
Criminal, for any Offence whatſoever. 

Mr. Fones very well faid, when he ſpoke on the 
Part of the King, That if this Gentle woman was 
murther*d, the Crime was Villainous, Baſe, Barba- 
rous, and Cruel; and for my Part I think ſo too; 
the Crime would be fo great, that it could never 
be ſufficiently condemn*d : But at the fame time 
I may aver, that to ſuppoſe a Murther without 
good Grounds for it, and afterwards to charge 
innocent Men with it knowingly and maliciouſly, 
isto a Trifle as Baſe and Barbarous as the Murther 
itſelf could be. My Lord, I ſpeak for my own 
Part; I know not at what Price other Men may 
value their Lives, but I had much'rather my ſelf 
was murther'd than my Reputation; which yet 
I am ſenſible hath ſuffer'd greatly hitherto by the 
Malice and Artifice of ſome Men, who have gone 
pretty far in making this Fact, as Barbarous as 
it is, to be credited of me. And therefore I muſt 

your Lordſhip's and rhe Jury's Patience, 
while I not only defend my Life, but juſtify 
my ſelf alſo from theſe things that have unjuſtly 
aſpers'd me, by the Conſpiracy and Artifice of 
my Accuſers. | 

My I ord, in all the Evidence that hath been 
given, I muſt obſerve, that there is no poſitive 
Evidence, with Submiſſion, to induce the Jury or 
any one to believe the General, that this Gentle- 
woman was murther*d ; but they go upon Suppo- 
ſitions and Inferences, which are contradicted by 
other Circumſtances, in the very Evidence of the 
Proſecutor, that make full as ſtrong to prove ſhe 
was not murther*d, as that ſhe was; ſo that, as 
it ſtands, it can amount only to a bare Suppoſiti- 
on that ſhe was murther*d by any Body. 

Then, asto the Evidence that particularly re- 
lates to my ſelf, or the Gentlemen who ſtand with 
me at the Bar, that they or I were concern'd in 
it (if ſhe was murther*d) there is not one Syllable 
of Proof; at moſt, it amounts but to make us 
ſuſpe& a Murther, not prov'd, but only ſuſpect- 
ed: This I obſerve upon the Evidence, as it now 
ſtands without Anſwer, as it has been given on 
the King's Part: And .how far, in the Caſe of 
Life, Men ſhall be affected with Evidence of this 
nature, which neither proves the Murther in 
general, nor that they did it in particularly, tho? 
no Defence was made, or any further Anſwer 
given, I muſt ſubmit to your Lordſhip's and the 
Jury's Judgment. 

But, my Lord, I do not doubt but I ſhall be 
able to wipe away even that remote Suſpicion by 
my Defence : They have been long in their Evi- 
dence for the King, and therefore I muſt beg your 
Patience while 1 par? peta Anſwer to eve- 
ry Part of it, in as good a Method as I am able; 
and I will waſte as little Time as may conſiſt 
with the juſtifying my Reputation; for which I 
know your Lordſhip will have as tender a Re- 

rd, to ſee it doth not ſuffer unjuſtly, as for my 
Life "3 - hs | 

And I promiſe your Lordſhip, I ſhall trouble 
you with no Evidence which is not expreſs and 
plain; no Inuendo's or Suſpicions; but I ſhall 

Ee 2 prove 
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prove fully and clearly, in the firſt place, That 
there was no Ground at all, in this Caſe, to ſup- 
ſe ſhe was murther'd by any one but herſelf. 
The firſt Fact that they inſiſted upon to infer 
a Murther from it, was, that the 4 was found 
floating: Now, my Lord, that Fact I am able by 
the Evidence I have, as well as from that of the 
Proſecutor, to deny; for the Fact was directly 
otherwiſe, that is, ſhe was not found floating. 
And whereas the Proſecutor's Witneſſes, who 
have been produced to this Point, are obſcure 
and poor Men, and, your Lordſhip obſerves, have 
been taught to ſay generally that ſhe floated ; 
which, when they are requir'd to explain, and 
deſcribe how ſhe lay, they contradict themſelves 
in, by ſhewing ſhe lay ſideways between the 
Stakes, and almoſt all under Water. Now I ſhall 
give your Lordſhip and the Jury a full and par- 
ticular Account and Deſcription from the Pariſh 
Officers, Men employ'd by the Coroner to take 
the Body out of the Water, of the very Manner 
and Poſture in which it was firſt found; which 
they are much better able to do than the Proſe- 
cutor's Witneſſes, having ſeen her before all or 
moſt of thoſe People; and theſe Officers clearly 
agree, that her Body was under Water when 
found, except ſome ſmall Appearance of her Pet- 
ticoats, near or on the Surface of the Water, 


which may be very eaſily accounted for, becauſe. 


the Stakes the Witneſſes mention, and which are 
driven into the Ground croſs the River, to pre- 
vent Weeds and Trumpery from running into the 
Mill-ſtand, as the Witneſſes have already ſaid, a- 
bout a Foot diſtant from one another, and are ſet 
with their Feet from the Mill, and their Heads 
inclining toward the Mill with the Stream. Now 


my Lord, every one knows, that tho' a drowned 


Body will at firſt ſink, yet is buoyant, and does 
not go downright and reſt in one Place like Lead ; 
for a human Body is ſeldom or never in a Stream 
found to lie where it was drown'd: A Body 
drown'd at Chelſea has been often found by Fiſher- 
men at London, and that before it came to float 
above Water. Now, if a Body is ſo buoyant, as 
that it is driven down by the impellent Force of 
the Current (tho? it do not float above Water) it 
ſeems a Conſequence, that when it comes to be 
ſtopp'd and reſiſted by the Stakes, which lie with 
their Heads downward, inclining with the Stream, 
the Stream bearing the Body againſt the Stakes, 
muſt needs raiſe it upwards to find another Paſ- 
ſage if poſſible, when the Ordinary and Natu- 
ral is obſtructed. I have ſeen, I remember, that 
where Weeds have been driven down a River, 
and have been rouled along at the Bottom, when 
they have come down to a Board or Stakes of a 
Wyer, or Turnpike, .they have been by the Force 
of the Water raiſed up againſt thoſe Boards, or 
Stakes, and forced over them, tho' without ſuch 
Obſtruction they had undoubtedly continued to 
roul under the Water. I don't know of any o- 
ther Symptom they pretend to, of her not being 
drowned, from any thing obſerv'd of her in the 
Water. Then, as to the Flatneſs of her Belly, 
when ſhe was put into her Coffin, I ſhall ſhew 
*ris a common and natural Accident; ſometimes 
drowned Bodies are ſwell'd more, ſometimes leſs, 
ſometimes not atall : I think it hardly deſerves a 
Ph ſician to jw that a Body may be drowned 
with very little Water; that a Man may bedrown- 
ed by Strangling or Suffocation, cauſed by a 


little Water in the Lungs, without any great 


quantity of Water receiv'd in the Body, is a cer- 
tain and eſtabliſh'd Truth; for I am told that 
when Reſpiration ceaſes, the Party dies, and can 
receive no more Water after that: So that no. 
thing is to be infer'd from a Body's having more 
or leſs Water found in it, eſpecially if your Lord. 
ſhip will give me Leave to obſerve this Diſtin- 
ion, where a Body is voluntarily drowned, and 
where it is drowned by Accident; for People that 
fall in by Accident do ſtruggle and ſtrive as long 
as they can; every time they riſe they drink ſome 
Water into the Stomach, to prevent its paſſing 
into the Lungs, and are drowned no ſooner than 
needs muſt ; but Perſons that voluntarily drown 
themſelves, to be ſure deſparately plunge into the 
Water, to diſpatch a miteravle Life. as ſoon as 
they can; and ſo that little quantity in the Lungs 
which cauſes Death may be the ſooner taken in; 
after which no more is receiv'd ; And I hope by 
Phyſicians it will appear there 1s good Ground 
for this Difference, 

The next is the Evidence that the Surgeon; 
have given on the other Part, relating to the ta- 
king this Gentlewoman out of her Grave after 
ſhe had been buried ſix Weeks. Whether this 
ought to have been given in Evidence, for the 
Reaſons I hinted at in a Criminal Cate, I fubmi: 
to your Lordſhip; but, as it is, I have no reaſon 
to apprehend it, being able to make appear, that 
the Gentlemen who ſpoke to this Point have de- 
liver'd themſelves in that manner, either out of 
extream Malice, or a moſt profound Ignorance; 
this will be ſo very plain upon my Evidence, that 
I muſt take the Liberty to impute one or both of 
thoſe Cauſes to the Gentlemen that have argucl 
from their Obſervations upon that Matcer. 

And now, if your Lordſhip will but pleaſe to 
conſider the Circumſtances under which they 
would accuſe me of this horrid Action, I dor't 
think they will pretend to ſay, that in the whole 
Courſe of my Life I have been guilty of any mean 
or indirect Action; and I will put it upon the worlt 
Enemy I have in the World to ſay it. Now, fora 
Man in the Condition I was in, of ſome Fortune 
in Poſſeſſion, related to a better, in a good Em- 
ployment, thriving in my Profeſſion, !iving with- 
in my Income, never in Debt (I may truly fay 
not Five Pounds at any one time thele Years paſt) 
having no Poſſibility of making any Advantage by 
her Death, void of all Malice, and, as appears by 
her own Evidence, in perfect Amity and Friend- 
ſhip with this Gentlewoman, to be guilty of the 
murthering her, to begin at the Top of all Baſe- 
neſs and Wickedneſs, certainly is incredible. 

My Lord, in this Proſecution my Enemies 
ſeeing the Neceſſity of aſſigning ſome Cauſe, have 
been ſo malicious to ſuggeſt before (tho? not now, 
when I have this Opportunity of vindicating 
my ſelf publickly) that I have been concern'd in 
the Receipt of Money for this Gentlewoman, 
had her Securities by me; and ſometimes, that 
had been her Guardian, or her Truſtee, and! 
know not what. I now ſee the Contrivers 
Promoters of that Scandal, and they know it to 
be Baſe, Falſe, and Malicious; I never was con- 
cern'd in Intereſt wich her, directly or indirect 
ly, and ſo I told them when I was before my 
Lord Chief- Juſtice : *Tis true, it was then jult 
ſuggeſted by the Proſecutors, I then denied it, 


and I deny it ſtill———— I thank God, | 
have 


; 
| 
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have not been uſed, nor have I need, to deny 
the Truth. 

My Lord, you find the Proſecutors have no- 
thing to ſay to me upon this Head, after all the 
Slanders and Stories they have publiſh'd againſt 
me, of my having Money in my hands which be- 
long'd to the Deceaſed : But tho they do not 
ſtir it, I will, and give your Lordſhip a full Ac- 
count of all that ever was in that Matter, When 


I lodg'd at Hertford, ſome time ſince, ſhe deſired 


me to recommend to her a Security for 200 J. if 
it came in my Way z my Lord, when I came to 
Town, I underſtood that one Mrs. Puller, a Client 
of mine, had a Mortgage formerly made to her by 
one Mr. Lofius, of Lambeth in Surrey, for the like 
Sum, 4nd that ſhe was willing to have in her Mo- 
ney : I wrote to this Gentlewomen, the Deceaſed, 
to acquaint her of the Security; ſhe thereupon 
did ſend up 200 l. and ſome odd Pounds for In- 


tereſt (the Account of which I produced to my 


Lord Chicf- Juſtice) ; this Money was ſent to me by 
Mr. Cramfild, as I have been inform'd, and by him 
given to Mr. Toller's Clerk, and by him brought 
publickly to me: My Lord, this Mortgage I im- 
mediately transferr'd by Aſſignment, endors'd on 
the Back of it, and Mrs. Habberfield, a T ruſtee for 
Mrs. Puller, ſign'd and ſeal'd it, and that very 100/. 
and Intereſt due, was at one and the ſame time 
paid to Mrs. Puller, and by her the Principal was 
paid to her Daughter, in Part of her Portion. 
All this was tranſacted the beginning of December 
laſt, and ſhe was not drowned till the 13th of 
Merch follow ing: And, my Lord, theſe People 
that are now the Proſecutors did own before m 
Lord Chief- Juſtice that they had found this Mort- 
gage among the Deceaſed's Writings in her Cabi- 
net at the Time of her Death. Now, my Lord, 
I ſay, that ſaving this one Service I did her, as I 
ſaid in December laſt; I never was otherwiſe con- 
cern'd with her in the receiving or diſpoſing of 
any of her Money; nor had I ever any of her Se- 
curities for Money in my keeping; and I defy” 
any Adverſary I have to ſhew the contrary. 

My Lord, as there appears no Malice, no In- 
tereſt, ſo they have prov*d for me that there was 
no Concealment of Shame, to induce me to com- 
mit ſo barbarousan Action; otherwiſe, perhaps, 
now they find they can aſſign noother Cauſe, they 
would content themſelves to give that Reaſon, 
and fling that Scandal at me: And tho? I take it 


by the Experience I have had of them, they did 


not deſign to do me any Favour, yet I thank them, 
in endeavouring to vindicate her Honour, they 
have ſecured my Reputation againſt that Calum- 
ny; and tho* J am ſatisfied, as I ſaid, they did 
not intend me Kindneſs, yet, I thank God, they 
have given me a juſt Opportunity totake Advan- 
tage of their Cunning tor the clearing of my Ia- 
nocence in that Parcicular. 

Then, my Lord, not to reſt it here, but to 


atisf / the Jury and the World how this Gentle- 


woman came to deſtroy her ſelf: I ſhall give the 
cleareſt Evidence that was ever given in any Court 
that ſhe murther*d her ſelf, When I enter upon 


this Proof, I muſt of neceſſity treſpaſs upon the 


Character of this Gentlewoman that is dead. I 
confeſs this is a tender Point, 'tis a thing I would 
willingly be excuſed from, and *tis not without a 
great deal of Reluctance and Compulſion forced 
irom me. That ſhe was melancholy the Proſe- 


cCutors themſelves have prov'd ; but I mult of ne- 
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ceſſity ſhew you the Occaſions and Reaſons of it, 
and the Witneſſes will tell 42 Lord ſhip what 


deſparate Reſolutions ſhe had been under former- 
ly, and that will lead me to near the Time of her 
Death, to ſhew why, and upon what Accidents, 
ſhe made away her ſelf. I will not enumerate Par- 
ticulars by way of opening ; only I muſt tell your 
Lordſhip, that. ſome Letters of hers muſt of neceſ- 
ſity be produced, which truly, as I faid, I ſhould 
not meddle with, if I had not theſe innocent Gen- 
tlemen here to defend as well as my ſelf. Perhaps 
it may be ſaid, that in Honour I ought to conceal 
the Weakneſs of this Gentle woman; but then in 
Honour and Juſtice to theſe Gentlemen that are 
falſly accus'd with me, I cannot do it: I hope this 
one Reaſon will excuſe me to the World, for I have 
no other that could have oblig*d me to bring theſe 
Letters upon the Stage. I ſolemnly proteſt, if I 
ſtood here ſingly in the Caſe of my own Life, up- 
on the Evidence given againſt me, I take it to 

ſo inconſiderable, I would not do it; bur I muſt 
do it, to ſhew that theſe Gentlemen alſo are inno- 
cent, and to preſerve them, becauſe I am ſatisfied 
in my own Mind they are ſo. My Lord, when I 
have done that, I ſhall ſhew your Lordſhip in 
the next Place, that it is utterly impoſſible I 
could be concern'd in this Fact, if I had had all 
the Motives and Provocations in the World to 
have done it; I ſhall ſhew your Lordſhip, in 
Point of Time it could not be. 

The Maid Sarab Walker, who is the ſingle Wit- 
neſs, I take ir, that ſays any thing in the leaſt re- 
lating to me, ſaid but now the Clock had ſtruck 
Eleven before ſhe carried up the Coals, and about 
a quarter of an Hour after, while ſhe was warm- 
ing the Bed above Stairs, ſhe heard the Door clap, 
and ſome time after that ſhe came down and found 
that J and her Miſtreſs were gone. Now in Point 
of Time I ſhall prove it utterly impoſſible I could 
be guilty of the Fact I am accus'd of, being ſeen 
to come into the Gl/ove-[nn as the Town-Clock 
ſtruck Eleven, and rays there, more than a 
quarter of an Hour, was, after ſeveral things done 
at my Lodging, in Bed before Twelve a-Clock, 
and went no more out that Night, as I ſhall prove. 
As for that little Circumſtance of ſending tor my 
Horſe, which they have made uſe of all along to 
back this Proſecution, their very telling me of 
that Matter, ſhews how much they are put to 
their Shifts to juſtify their accuſing me; I ſay, in 
Prudence I ought to have done what I did: I ſent 
for him on the Twe/day, but, as their Witneſs faith, 
I told him at the time I bid him fetch my Horſe, 
not to uſe then, nor till by the Courſe ot the Cir- 
cuig I was to go into Eſex with the Judges the 
next Morning; and *till then the Proſecutor's 
Witneſs, who is the Hoſt ler of the Glove- Inn, was 
order*d to ſet him up there, to litter him down, 
and to take care of him and feed him, and that he 
ſhould be ready for me to go to Chelmsford onthe 
Morrow, whither I went with the other Counſel 
the next Morning being Wedneſday : And this, 
my Lord, is the Whole of that Matter. 

My Lord, this Buſineſs ſlept near two Months 
after the Coroner's Inqueſt before I heard of it, or 
imagin'd my ſelf to be concern'd in it, and was 
never ſtirr*d till two Parties, differing on all other 
Occaſions, had laid their Heads together: I beg 
leave to let your Lordſhip a little into that Mat- 
ter, to ſhew you how this Proſecution came to be 
manag*d with ſo much Noiſe and Violence as it 

; : hath 
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hath been. I can make it appear, that one of the 
greateſt of the Quakers, Mr. Mead by Name, has 
very much, and indirectly too, concern'd himſelf 
in chis Matter: It ſeems they fancy the Reputati- 
on of their Sect is concern'd in it; for they think 
it a wonderful thing, nay, abſolutely impoſſible 
(however other People may be liable to ſuch Re- 
ſolutions) that one who was by her Education en- 
titled to the Light within her, ſhould run head- 
long into the Water, as if ſhe had been poſſeſs'd 
with the Devil; of this they think their Sect is 
to be clear*d, tho? by ſpilling the Blood of four 
innocent Men. The other fort of People that 
concur with the Quakers in this Proſecution, I 
ſhall mention, now I come to obſerve what the 
Witneſſes are that have been produced againſt me; 
ſome of 'em I have nothingto object to, but that 
they are extream indigent and poor, and have 
been help'd by the Proſecutor; thoſe that are ſo, 
ſay nothing as to me; others, who live in this 
Town, and give their Opinions of the Manner of 
her Death, are poſſeſt with much Prejudice againſt 
me, upon Feuds that have riſen at the Elections of 
my Father and Brother in this Town; and theſe 
with the Quaters have wholly dreſs'd up this Mat- 
ter for ſeveral Ends; the Quakers, to maintain the 
Reputation of their Sect; and the others, to de- 
ſtroy, or break at leaſt, the Intereſt of my Family 
in this Place: But however effectual theſe Deſigns 
may have been to have made a great Noiſe in the 
World out of nothing, I am ſatisfied now that I 
am in a Court of Juſtice, where no Perſon's Re- 


putation, much leſs his Life, will be ſacrificed to 


the Policy or Malice of a Party without Proof; 
and therefore I have taken up ſo much of your 
Time, to ſet the true Riſe of this Proſecution be- 
fore you in a clear Light. 

My Lord, as to my coming to this Town on 
Monday, it was the firſt Day of the Aſſizes, and 
that was the Reaſon that brought me hither: 
Before I came out of Town, I confeſs, I had a 
Deſign to take a Lodging at this Gentlewoman's 
Houſe, having been invited by Letter ſo to do; 
and the reaſon why I did not was this: My Bro- 
ther, when he went the Circuit, always favour'd 


me with the Offer of a Part of his Lodging, which 


out of good Huſbandry I always accepted: The 


laſt Circuit was in Parliament-time, and my Bro- 
ther being in the Money-Chair, could not attend 
the Circuit as he us'd to do; he had very good 
L odgings, I think one of the beſt in this Town, 
where I us'd to be with him; theſe were always 
kept for him, unleſs notice was given to the con- 
trary. The Friday before I came down to the Aſ- 
ſizes, [happen'd to be in Company with my Brother 
and another Gentleman, and then I ſhew*d them 
the Letter by which I was earneſtly invited down 
to lie at the Houſe of this Gentlewoman during 
the Aſſizes(*tis dated the gth of March laſt) ; and 
deſigning to comply with the Invitation, I there- 
upon defir*d my Brother to write to Mr. Barefoot, 
our Landlord, and get him, if he could, to diſ- 
poſe of the Lodgings; for, ſaid I, if he keeps em 
they muſt be paid for, and then I cannot well 
avoid lying there: My Brother did ſay he would 
write, if he could think on't ; and thus, if Mr. Bare. 
foot diſpoſed of the Lodgings, I own I intended 
to lie at the Deceaſed*s Houle ; but if not, Tlook'd 
on my ſelf oblig'd to lie at Mr. Barefoot's. Ac- 
cordingly I ſhall prove, as ſoon as ever I came to 
this Town, in the Morning of the firſt Day of the 


Aſſizes, I went directly to Mr. Barefoo!”s (the 
Maid and all agree in this) and the Reaſon was, 
I had not ſeen my Brother after he ſaid he would 
write, before I went out of London; and therefore 
*twas proper for me to go firſt to Mr. Barefors 
to know whether my Brother had wrote to him, 
and whether he had diſpos'd of his Lodgings or 
not. As ſoon as I came to Mr. Barefos:” eher 
was one Mr. Taylor, of this Town, came to me, 
and I in his hearing aſk*d Mr. Barefoot, his Wife, 
and Maid-ſervant, one after another, ifthey haq 
receiv'd a Letter from my Brother to unbeſpeak 
the Lodgings; they told me No, that the Room 
was kept for us; and I think they had made a 
Fire, and that the Sheets were airing. I was a 
little concern'd he had not writ; but being ſatii- 
fied that no Letter had been receiv'd, I ſaid im. 
mediately, as I ſhall prove by ſeveral Witneſſes, It 
it be ſo, I muſt ſtay with you, I will take up my 
Lodging here: Thereupon I alighted, and ſent 
for my Bag from the Coffee-houſe, and lodg'd a 
my Things at Bareſoot's, and thus I took up my 
Lodging there as uſual. I had no ſooner done this, 
but Sarab Walker came to me from her Miſtreß 
to invite me to Dinner, and accordingly I wen; 
and dined there; and when I went away, it may be 
true, that being afk*d, I ſaid I would come again 
at Night; but that I ſaid I would lie there, I dg 
poſitively deny, and knowing I could not lie there, 
tis unlikely I ſhould ſay ſo. My Lord, at Night 
I did come again, and paid her ſome Money that 
Ireceiv*d from Mr. Lofts, who is the Mortgager, 
for Intereſt of the 2007. I before mention'd (ir 
was 6/. odd Money, in Guineas and Half-gyi- 
neas): I writ a Receipt, but ſhe declined the ſign- 
ing of it, preſſing me to ſtay there that Night, 
which I refuſed, as engag'd to lie at Mr. Barefzz!s, 
and took my leave of her; and that very Money 
which I paid her was found in her Pocket, as! 
have heard, after ſhe was drowned. 

Now, my Lord, the Reaſon that I went to her 
Houſe at Night was firſt, as I ſaid, to pay her 
the Intereſt-Money ; in the next Place, twas but 
fitting, when I found my ſelf under a Neceſſity 
of diſappointing her, and lying at Barefoo!'s, to go 
to excuſe my not lying there, which I had not an 
Opportunity at Dinner-time to do, My Lord, 
I open my Defence ſhortly, referring the Parti- 
culars to the Witneſſes themſelves, in calling 
thoſe who will fully refute the Suppoſitions and 
Inferences made by the Proſecutor, whom firſt, 
my Lord, I ſhall begin with, to ſhew there is 
no Evidence of any Murther at all committed ; 
and this, I ſay again, ought to be indiſputably 
made manifeſt and prov'd before any Man can be 
ſo much as ſuſpected for it. 

Mr. Baron Hatſell. Do not flouriſh too much, 
Mr. Cowwper ; if you have open'dall your Evidence 
call your Witneſſes, and when they have ended, 
then make your Obſervations. 

Mr. Cowper. Then, my Lord, Iwill take up no 
more of your Time in opening this Matter. 


Call Robert Dew. (bo appeared.) 


When Mrs. Sarah Stout drowned her ſelf, was not 
you a Pariſh Officer ? 

R. Dew. I was———— I was next Houle to 
the Coach and Horſes, and about a Six a-Clock 
came a little Boy (Thomas Parker*sBoy) and ſaid 
there was a Woman fallen into the River I con- 


ſider*d it was not my Buſineſs, but the Coroner” * 
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ſent the Boy to the Coroner, to acquaint 
_ with it, and Hor Coroner ſent Word by the 
Boy, and defir'd ſhe might be taken out; fol 
went to the River and ſaw her taken out: ſhe lay 
in the River (as near as I could guels) half a Foot 
in the Water; ſhe was cover'd with Water ; ſhe 
had a ſtriped Petticoat on, but nothing could be 
ſcen of it above Water. I heav'd her up, and ſe- 
veral Sticks were underneath her, and Flags ; and 


| when they took her out, ſhe froth'd at the Noſe 


Mouth. ; 
ite Cowper. How was ſhe? was ſhe driven 


the Stakes ? 
2 She lay on the right Side, her Head 
leaning rather downwards; and as they pull'd her 


up, 1 cried, Hold, hold, hold, you hurt her Arm ; 


and fo they kneel'd down and took her Arm from 
the Stakes. 7 

Mr. Cowper. Did you ſee any Spot upon her 
Arm? a 8 

R. Dew. Les, Sir. ö 

Mr. Cowper. What ſort of Spot was it? 

R. Dew, It was reddiſh ; I believe the Stakes 
did it; ſor her Arm hit upon the Stake where 
9 Pray, how do theſe Stakes ſtand 
about the Bridge of the Mill ? 

R. Dew. I ſuppoſe they ſtand about a Foot 
aſunder ; they ſtand ſlanting, leaning down the 
Stream a little, 

Mr. Cooper. Could you diſcern her Feet? 

R. Dew. No, nothing like it, nor the ſtriped 

erticoat ſhe had on, 

; Mr. Cowper. Might not her Knees and Legs 
be upon the Ground, for what you could fee ? 

R. Dew. Truly, if I were put upon my Oath, 
whether they were ſo, or not, I durſt not fwear 
it; ſometimes the Water there is four Feet, ſome- 
times three and a half ; I believe her Feet were 
very near the Bottom. 3 

Mr. Cooper. Are not the Stakes nail'd with 
their Head againſt the Bridge? 

R. Dew. They are nail'd to the Side of the 
Bridge. ; ; 

Mr. Cowper, Pray, deſcribe the Manner in 
which they took her up ? 

R. Dew. They ſtoop'd down, and took her up. 

Mr. Coroper. Did they take her up at once? 

R. Dew. They had two Heavings, or more. 

Mr. Cowper, What was the Reaſon they did 
not take her up at once? | 

R. Dew. Becauſe I cried out, They burt her Arm. 

Mr. Coreper. Was ſhe not within the Stakes? 

R. Dew. No, this Shoulder kept her out. 

Mr. Cowper. When you complain*d they hurt 
her Arm, what Anſwer did they make you ? 

R. Dew. They ſtoop'd down and took her 
Arm out from between the Stakes; they could 
not have got her out elſe, _ : 

Mr. C:eper. After ſhe was taken out, did you 
obſerve any Froth or Foam come from her 
Mouth or Noſe? 

R. Dew. There was a white Froth came from 
her, and as they wiped it away, it was on again 
preſently. 

Mr. Cowper. What was the Appearance of her 
Face and upper Parts at that Time ? 


R. Dew. She was ſo much disfigur'd, 1 believe 


that ſcarce any of her Neighbours knew her, the 
Slime of the Water being upon her. 

Mr. Cowper. Did you fee her Maid Sarab 
Walker at that Time? 
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R. Dew. No. | 

Mr. Baron Hatſe!l. Mr. Cowper, do you intend 
to ſpend ſo much Time with every Witneſs ? J 
don't ſee to what Purpoſe many of theſe Queſti- 
ons are aſk'd. 

Mr. C . I have done with him, call Yung. 

Mr. Baron Hat/e!/. Mr. Cxzper, I would not 
have you ſtraiten your ſelf, bur only aſk thoſe 
Queſtions that are pertinent. 

Mr. Cowper. Pray, give an Account of what 
you know of the Matter. . 

Young. On Tueſday Morning, between Five and 
Six a-Clock, laſt Aſſizes | 

Mr. Cowper. What Officer was you? 

Young. I was Conſtable. 

Mr. Cowper, Was you employed by the Coro- 
ner ? 

Young. Not by him in Perſon. Between Five 
and Six a-Clock ſome of the Men that came into 
my Yard towork told me a Woman was drowned 
at the Mill; I ſtaid a little and went down to ſee, 
and when I came there I faw a-Woman, as they 
had told me, and I faw part of her Coat lie on 
the Top of the Water to be ſeen, and I look'd 
ſtrictly and nicely within the Bridge, and ſaw the 
Face of a Woman, and her left Arm was on the 
Outſide the Stakes, which I believe kept her from 
going thro? ; ſol look*d upon her very wiſhfully, 
and was going back again; and as I came back J 
met with R. Dew and two of my Neighbours, 
and they aſk*'d me to go back with them, and 
ſaid they were going to take her up; and being 
Conſtable, I told them I thought it was not pro- 
per to do it, and they ſaid they had Orders for 
it; ſo I being Conſtable, went back with them, 
and when I came there I found her in the ſame 
Poſture as before; we view'd her very wiſhfully ; 
her Coat that was driven near the Stakes was 
ſeen, but none of her other Coats, or her Legs; 
and after we had look'd a little while upon her, 
we ſpake to Dell and Ulſe to take her up, and one 
of them took hold of her Coat till he brought her 
above Water; and as her Arm drew up, I ſaw a 
black Place, and ſhe laid ſideway, that he could 
not take her up till they had let her down again, 
and ſo they twiſted her out ſideway ; for the 
Stakes were ſo near together that ſhe could not 
lie upon her Belly, or upon her Back ; and when 
they had taken her up, they laid her down upon 
a green Place, and after ſhe was laid down, a 
great Quantity of Froth (like the Froth of new 
Beer) work*d out of her Noſtrils. 

Mr. Baron Tlagſell. How much do call a great 
Quantity? a 

Young. It roſe up in Bladders, and run down on 
the Sides of her Face, and ſo roſe again; and ſee- 
ing her look like a Gentlewoman, we defired one 
U!/e to ſearch her Pockets, to ſee if there were any 
Letters, that we might know who ſhe was; ſo the 
Woman did, and I believe there was twenty or 
more of us that knew her very well when ſhe was 
alive, and not one of us knew her then ; and the 
Woman ſearch'd her Pockets, and took out fix 
Guineas, ten Shillings, Three-pence halfpenny, and 
lome other Things; and after that I defired fome 
of my Neighbours to go with me and tell the 
Money ; for when it came to be known who ſhe 
was, I knew we muſt give an Account on't, and I 
laid ir 5 a Block and told it, and they ty'd it 
up in a Handkerchief, and I faid I would keep the 
Money; and they ſhould ſeal it up to prevent any 


ueſtion about it; and during all this while of 
Diſcourſe, and ſealing up the Money, the Froth 
ſtill work'd out of her Mouth. 

' Mr. Cowper. Have you meaſured the Depth 
of the Water? What Depth is it there? 

Young. 1 meaſured the Water this Mornirg, 
and *rwas ſo high that it ran over the Floodgate, 
and the Height of it was about four Foot two 
Inches; but ſometimes ' tis pent up to a greater 
Height than *tis to Day. 

Mr. Cowper. Was it higher to Day than when 
the Body was found ? 

Young. To the beſt of my Remembrance *twas 
as high to Day as it was then. 

Mr. Cowper. Was any Part of the Body above 
Water ? 

Young. No, nor nothing like the Body could 
be ſeen. 

Mr.Cowper. Could you ſee where her Legs lay ? 

Young. No, nor nothing but her upper Coats, 
which were driven againſt the Stakes. 

Mr. Cowper. Pray give an Account how long ſhe 
lay there, and when ſhe was convey'd away. 

Young. I ſtay'd a quarter of an Hour, and then 
I went and ſealed up the Money at my own 
Houſe, ſo that I did not fee her removed. 

Mr. Jones. Was any Body there beſides your 
ſelf at this time? 

Young. Yes, twenty People at the leaſt, 

Mr. Jones. Now here is Ten of them that have 
ſworn that the Body was above the Surface of 
the Water. | 

Mr. Baron Halſell. No, her Cloaths, they ſay, 
were, but the Body was ſomething under the 
Water. | 

Mr. Cotoper. Now I will trouble your Lordſhip 
no more with that Fact, but I will give you an 
Account of the Coroner's Inqueſt, how diligent 
they were in their Proceedings, and produce a 
Copy of the Inquiſition it ſelf, that ſhe was found 
to have drowned herſelf. | 

Mr. Baron Ha:/el!. Mr. Cowper, that is no Evi- 
dence, if it be produced in order to contradict 
what theſe Witneſſes have ſaid, that have been 
examined for the King; but if you will prove, 
that they have ſworn otherwiſe before the Coro- 
ner than they now do, then you ſay ſomething, 
otherwiſe the Coroner's Inqueſt ſignifies nothing 
as to the preſent Queſtion. 

Mr. Cowper. Call Thomas Wall, I am loth to be 
troubleſome 3 but if you pleaſe to favour me, I 
deſire to know of them, whether they do admit 
there was an Inquiſition, and that ſhe was found 
Non Compos Mentis, and did kill her ſelf. 

Mr. Jones. We do admit it. 

Fury-man. We deſire it may be read. 

Mr. Baron Hatſell. Why, won't you believe 
what they agree to on both Sides ? 

Jury-man. If they do agree ſo, I am ſatisfied. 

Mr. Cowper. Thomas Wall, pray do you give an 
Account of what you know * Mrs. Stout's being 
taken up. 

Wall. My Lord, I was one of the Jury, that 
view'd her at the Place where ſhe was laid when 
the was taken up, and there was no Marks upon 
her, only a little Mark about her Ear, and ſome. 
thing near her Collar-bone ; that was all I ſee 
upon her. 

Mr. Cowper. Do you know any thing of any 
Surgeons being employ'd to view thoſe Marks? 

Wall. My Lord, we had ſeveral Perſons that 


came before us that we examin'd ; we had a Nix. 
pute concerning theſe Marks what might efte& 
them, and wedefir'd Mr. D:m/dale and Mr, Canin 
to ſee them, that we might be the better ſatisfied, 
and they both went down and viewed the Body 
after it was brought down to Mrs, Szout's, and 
they came back, both of them, and Mr. 74; 
Dimſdale told us, that theſe Marks were no more 
than were uſual in ſuch Caſes, and it was only the 
Stagnation of Blood. 

Mr. Cowper, Was it the old Man or the young 
Man ? f 

Wall. It was the young Man. 

Mr. Cowper. Uſual did he ſay? 

Well, I can tell the very Words, I have them 
writ down. 

Mr. Cxoper. Pray do ſo, for he has denied it here, 

Wall. ( Looks on his Paper.) Flere 'tis. Mr. Din. 
dale and Mr. Camlin came to us, and Mr. Dimſda|; 
ſpake and ſaid theſe Marks are uſual, or might be 
uſual ; or if they were Marks, it was no more 
than was uſual in ſuch Caſcs; and that it was 
the Stagnation of Blood. 

Mr. Cowper. Now you have your Notes in 
your Hand, pray, what did Sara Halter ſay to 
you as to the Time I went from Mrs. Sz0ut's ? 

Vall. Sarah Walter ſaid, it was about Eleven 
a-Clock when ſhe took up Coals to warm the 
Bed, but ſhe ſaid ſhe could not, nor did not 
know when Mr. Coteer went out, for ſhe warm'd 
the Bed, and Mr. Cowper not coming up, ſhe took 
up ſome more Coals, and tarried a little longer, 
and no Body coming up, ſhe went down, and 
found Mr. Cowper was gone, and ſhe look'd into 
the Parlour, and her Miſtreſs was gone, 

Mr. Baron Hatſe!l. The Woman ſaid the ſame 
T hing. 

Mr. Cxoper. *Tis neceſſary in this Particular as 
to the Time. 

Mr. Baron Hat/c!!. She told you the Clocks did 
differ. 

(Then Mr. Bowden was called.) 


Mr. Cooper. Well, what do you know of the 
taking up of Mrs. Stout ? 

Bowden, I went with the reſt of the Neighbours 
to view her, and I did perceive it was Mrs. Sarab 
Stout's Body, tho' ſome queſtion'd it: Ido believe 
I was the ſecond Perſon that diſcover'd it was, 
ſhe; and, my Lord, Idid ſce a great deal of Froth 
that came out of her Mouth and Noſtrils. 

Mr. Cowper. Did you goabout to wipe it away? 

Bowden. No, but ſome other Perſons did; it 
came out in a great Quantity. 

Mr. Jones. How much do you call a great 
Quantity ? 

Bowden. Her Mouth and Noſtrils were very 
full of it, 

Mr. Jones. Was not her Mouth ſhut ? 

Bowden. I did not obſerve thar. 

Mr. Cowper. How long had ſhe lain there be- 
fore you came? 

Bowden. I believe I was there in half an Hour; 
as ſoon as I heard the Report of it I went down. 

Mr. Cowper. Call Mr. Shute. 


Mr. Baron Hat/ell. Well, what can you ſay to 


this Matter? 

Shute. Sir, I was ſummoned upon the Jury up- 
on the Coroner's Inqueſt ; and I perceiv*d when 1 
was there, that the ſame Stuff worked out ot 


Mrs. Stout's Noſtrils as worked out of the 9 
r. 


1 
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Mr. Baron Hafſell. What Child is that you 
ſpeak of? Is it the Child that was drowned in the 
ſame Place as Mrs. Stout was? 

Shute. Yes. 

Mr. Cowper. My Lord, I am very tender how 
take up your Lordſhip's Time; and therefore I 
will not trouble you with any more Witneſſes up- 
on this Head; but, with your Lordſhip's Leave, 
I will proceed to call ſome Phyſicians of Note 
and Eminence, to confront the Learning of the 
Gentlemen on the other Side, Dr Sloane, you 
were in Court when theſe Gentlemen delivered 
their Opinion concerning Mrs. Steut's having no 
Water in her; I deſire you would give your 
Opinion in that Matter. ; 

Dr. Sloane. I ave not heard them very particular- 
ly or diſtinctly, becauſe of the great Crowd; ſome 
of them I have; Caſes of this kind are very un- 
common, and none of them have fallen directly 
under my own Knowledge. As to my Opinion of 
drowning, it is plain, that if a great Quantity of 
Water be ſwallowed by the Gullet into the Sto- 
mach, it will not ſuffocate or drown the Perſon : 
Drunkards, who ſwallow freely a great deal of 
Liquor, and thoſe who are forced by the Civil Law 
to drink a great Quantity of Water, which in gi- 
ving the Queſtion (as ris called) is poured into 
them by way of Torture ro make them confeſs 
Crimes, have no Suffocation or Drowning happen 
to them: But on the other hand, when any Quan- 
tity comes into the Wind- pipe, ſo as it does hinder 
or intercept the Inſpiration, or Coming in of the 
Air, which is neceſſary ſor Reſpiration or Breath- 


ing, the Perſon is ſuffocated. Such a ſmall Quan- 


tity will do, as ſometimes in Preſcriptions, when 
People have been very weak, or forced to take 
Medicines, I have obſerv'd ſome Spoonfuls in that 
Condition (if it went the wrong he to have 
choaked or ſuffocated the Perſon. I take Drown- 
ing in a great meaſure to be thus; and though it 
is very likely when one ſtruggles he may (to ſave 
himſelf from being choaked) ſwallow ſome Quan- 
tity of Water, yet that is not the Cauſe of his 
Death, but that which goes into the Wind-pipe 
and Lungs, Whether a Perſon comes dead or 
alive into the Water, I believe ſome Quantity will 
7 into the Wind- pipe; and I believe, without 
'orce after Death, little will get into the Sto- 


mach, becauſe that it ſhould, ſwallowing is ne- 


ceſſary, which after Death cannot be done. 


Mr. Baron Hatſell. Pray, Doctor, I underſtand 
you ſay this; that in caſe a Perſon is drowned, 
that there may be but little Water in the Stomach ? 

Dr. Sloane. That it is accidental, my Lord. 
Mr. Baron Hatſell. But what do you ſay to this; 
if there had been Water in the Body, would it 
not have putrified the Parts after it had lain fix 
Weeks ? 

Dr. Sloane. My Lord, Tamapt to think it would 
have putrified the Stomach leſs than the Lungs, be- 
caufe the Stomach is a Part of the Body that is 
contrived by Nature partly to receive A r ; 
hut the Contrivance of the Lungs is only for the 
receiving of Air; they being of a ſpongy Nature, 
the Water might fink more into them than the 
Stomach ; but I believe it might putrify there too 
after ſome time. I am apt to think, that when a 
Body is buricd under Ground, according to the 
Depth of the Grave, and Difference of the Wea- 
ther and Soil, the Fermentation may be greater 
or lefler, and that according to the ſeveral Kinds 
of Meats 2 Liquids in the Stomach the Putri- 

ol. V. 
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faction will likewiſe vary; ſo that it ſeems to me 
to be very uncertain, 

Mr. Baron Hatſel/. But when they are in a Cof- 
fin, how is it then ? 

Dr. Shane. No doubt there will be a Fermenta- 
tion more or leſs, according as the Air comes 
more or leſs to the Body. Indeed it may be other- 


wiſe, where the Air is wholly ſhut out, which is 


ſuppoſed to be the Way of Embalming, or pre- 
ſerving of dead Bodies of late, without the Uſe of 
any Spices, which is thought in a great meaſure to 
be broughtabout by the Cloſeneſs of the Coffin, and 
hindering of the Air from coming in to the Body. 

Mr. Cowper. Is it poſſible, in your Judgment, 
for any Water to paſs into the Thorax ? 

Dr. Sloane. I believe *tis hardly poſſible that any 
ſhould go from the Wind-pipe into the Cavity of 
the Thorax, without great Violence and Force; 
ſor there is a Membrane that covers the Outſide 
of the Lungs, that will hinder the Water from 
paſſing through) it into any Part without them. 

Mr. C . Now, do you think it poſſible to 
find Water in a drowned Body after ſix Weeks time? 

Dr. Shane. I am apt to think if there was any 
Quantity in the Lungs, the Spongineſs of the Part 
would ſuck up ſome Part of it. As to the Sto- 
mach, I have not known it tried; bur 'tis like, 
if there was a great Fermentation, a great deal 
of it would rife up in Vapours or Steams, and 
go off that way. 

Mr. Cowper. Dr. Garth, I can't tell whether 
you were in Court when the Surgeons who are 
Witneſſes for the King gave their Evidence. 

Dr. Garth. Yes, I was. 

Mr. Cowper. Then I deſire you, Sir, to give 
your Opinion as to thoſe Particulars. 

Dr. Garth. I obſerved in this Tryal the firſt Gen- 
tleman call'd for the King that ſpoke to this Mat- 
ter was Mr. Caat ſtwortb: He faith he was ſent 
for to open her, upon an Aſperſion of her being 
ſaid to be with Child. I agree with him in what 
he ſpeaks to that Point, but muſt differ with him 
where he infers ſhe was murdered, becauſe he found 
no great Quantity of Water in her, as alſo her 
Head extreamly mortified, but not her Lungs 
(Lungs and Bowels I think were uſed promiſcu- 
ouſly.) Now, my Lord, as to the Matter of Pu- 
trifaction, I think *tis not much material whether 
there be any Water or no in the Cavities of the 
Body; if Water would haſten Putrifaction, it 
wou'd do it as well in the Lungs as otherwiſe; 
there is always ſome Water in the Lympheducts 
there, the Breaking of which may be one Occaſion 
of Catarrhs. As to what relates to the Putrifac- 
tion of the Head, it may happen from a Stop- 
page of the refluent Blood, which is ſtaid there 
in a great Quantity, through the Suffocation in 
the Water, or trom the Nearneſs of the Brain, 
which is obſerved often to mortify firſt, 

The next was Mr. Dimſdale (I would ſpeak to 
them all in order if my Memory would permit) 
I think he was of the ſame Opinion as Mr, Coatf- 
worth ; he laid the Streſs of his Suſpicionupon the 
Mortification of the Head, which I think is not 
at all material, no more than what they infer 
from her floating; it being impoſlible the Body 
ſhould have floated, unleſs it had reſted, or had been 
entangled among the Stakes, becauſe all dead Bo- 
dies (1 believe) Bl to the Bottom, unleſs they be 


r by ſome extraordinary Tumour. My 
Lord, we have not only Philoſophy, but Experi- 
ments for this. The Witneſſes all agree ſhe was 
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found upon her Side, which to ſuppoſe her to float 


in this poſture, 1s as hard ro be conceived, as to 
imagine a Shilling ſhould fall down and reſt upon 
its Edge rather * its broad Side; or that a 
Deal Board ſhou'd rather float Edgeways than 
therwiſe; therefore *tis plain ſhe was entangled, 
or elſe the Poſture had been otherwiſe. ; 

As to the Quantity of Water, I do not think 
it neceſſary it ſhould be very great. I muſt own 
the Water will force itſelf into all Cavities where 
there's no Reſiſtance, I believe when ſhe threw her 
ſelf in, ſhe might not ſtruggle to ſave her ſelf, 
and by conſequence not ſup up much Water. 
Now there's no direct Paſſage into the Stomach 
but by the Gullet, which is contracted or purs'd 
upby a Muſcle in Nature of a Sphincter: For if 

this Paſſage was always open, like that of the 
Wind- pipe, the Weight of the Air would force it 
ſelf into the Stomach, and we ſhould be ſenſible 
of the greateſt Inconveniencies. I doubt nor, but 
that ſome Water fell into her Lungs, becauſe the 
Weight of it would force itſelf down; but it we 
conſider the Wind- pipe with its Ramifications 
as one Cylinder, the Calculation of its Contents 
will not amount to above twenty- three or twenty- 
ſour ſolid Inches of Water, which is not a Pint, 
and which might imperceptibly work and fall our. 
I remember I offered a Wager at Garaway's Coſ- 
fee Houſe to a Gentleman here in Court. 

Mr. Baron Hatſell. Pray, Doctor, tell us your 
Opinion as to what the Seaman ſaid, and alſo as 
to what Dr. Sloane ſaid, whether Water in the 
Body will putrify it. ON 

Dr. Garth. I ſay not; for in ſome Places they 
keep Fleſh-Meat from corrupting by rac 
it in Water, and *tis well known *twill putrify 
leſs ſo, than when expoſed to Air. 

Mr. Baron Tlatſell. But what do you ſay as to 
the ſinking of dead Bodies in Water ? 

Dr. Garth. If a ſtrangled Body be thrown into 
the Water, the Lungs being filled with Air, and 
a Cord left about the Neck, *tis poſſible it may 
float, becauſe of the included Air, as a Bladder 
wou'd; but here 1s neither Cord, nor any Mark 
of it, nor nothing but a common Stagnation, 

Mr. Baron Ha!/e!!. But you don't obſerve my 
Queſtion z the Seaman ſaid, that thoſe that die 
at Sea, and are thrown overboard, if you don't 
tye a Weight to them, they will not fink : What 
ſay you to that? 

Dr. Garth. My Lord, no doubt in this they're 
miſtaken. The Scamen are a ſuperſtitious Peo- 
ple, they fancy that whiſtling at Sea will oc- 
caſion a Tempeſt : I muſt confeſs I never ſaw 
any Body thrown overboard, but I have tried 
ſome Experiments on other dead Animals, and 
they will certainly fink ; we have tried this ſince 
we came hither. Now, my Lord, I think, we 
have Reaſon to ſuſpe& the Seaman's Evidence 
for he ſaith, that threeſcore Pound of Iron is al- 
lowed to ſink the dead Bodies, whereas ſix or 
ſeven Pounds would do as well. I cannot think 
the Commiſſioners of the Navy guilty of ſo ill 
Huſbandry 3 but the Deſign of tying Weights 
to their dead Bodies, is to prevent their floating 
at all, which otherwiſe wou'd happen in ſome 
few Days: Therefore what I ſay is this, that if 
theſe Gentlemen had found a Cord, or the Print 
of it, about the Neck of this unfortunate Gen- 
tlewoman, or any Wound that had occaſioned 
—— Death, they might then have ſaid ſome- 
thing. 
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Mr. Cowper. Do you apprehnd that any Quan. 
tity of Water can enter into the Cavity of the 
Thorax. 

Dr. Garth. Tis impoſſible there ſhould till the 
Lungs be quite rotten z there is no Way but by the 
Lungs, which are inveſted with ſo ſtrong a Mem. 
brane, that we cannot force Breath with our Blow. 
pipes through itz and there's a great Providence 
in ſuch a Texture, for if there were any large 
Pores in the Membrane, the Air would paſs thro? 
it into the Cavity of the Thorax, and prevent the 
Dilatation of the Lungs, and by conſequence there 
would be an End of Breathing. 

Mr. Cowper. Dr. Morley, pray be pleaſed to give 
your Opinion of theſe Matters. 

Dr. Morley. Thoſe which ſeem to be Queſtions 
of greateſt Moment, are whether there was a Ne- 
ceſſity for this Body (if drown'd) to have a great 
Quantity of Water in it, and whether Bodies 
thrown dead into the Water float. To the firſt ! 
anſwer poſitively, that there is no abſolute Nœceſ- 
ſity that ſhe ſhould have a great Quantity of V4. 
ter in her; and I think the Queition Mr. Corager 
aſk'd Dr. Coatfevorth, whether he had like to have 
been drowned by Accident orDelign, ſuits with my 
Aſſertion; for if this Gentlewoman did volunra- 
rily drown her ſelf, ſhe then, in all likelihood, 
threw herſelf into the Water, with a Reſolution 
of keeping her Breath fora ſpeedy Suffocation ; and 
then if upon the firſt Endeavours for Reſpiration 
(which naturally muſt be) ſhe drew into her Lungs 
two Ounces of Water, it was the ſame Thing to 
drowning of her, as if there had been two Tun. 
We ſee the ſame Thing done by Divers im order 
to ſave themſelves, as it happened to this unfor- 
tunate Gentlewoman, in her Deſign of deſtroying 
her ſelf: If a Diver, before he comes to the Sur- 
face of Water, ſhould fo far miſtake his Power of 
holding his Breath, that he ſhould be forced to en- 
deavour Reſpiration, the little Water he drew in- 
to his Lungs by this Attempt to reſpire, may 
drown him. We laſt Night drown'd a Dog, and 
afterwards diſſected him, and found not a Spoon- 
ful of Water in his Stomach, and, I believe, about 
two Ounces in his Lungs ; while we were doing 
this, we drowned another, and he layat the Bot 
tom and did not float; no more would he have 
done, if he had been hang'd before thrown into 
the Water: We took him up, and opening him, 
we found much about the ſame Quantity of Wa 
ter in his Lungs, and little or none in his Stomach. 
They both froth'd at Noſe and Mouth, becauſe the 
Water coming into the little Bladders of the Lungs, 
and there meeting with Air, a Commotion aro!: 
between the Water and Air, which cauſed the 
Froth. To the ſecond Queſtion, I think it Bodie: 
new killed ſwim, *tis by Accident; for the Ra- 
ſon that Bodies ſwim, is becauſe by Putrifaction 
they rarifie, by Rarifaction they grow lighter, 
which brings them to the Top of the Water. 

Mr. Gwper. I deſire to know if any Man ©: 
Skill in Prudence would give his Opinion ?— 

Mr. Baron Hatſell. This is not a proper Queſtion. 

Mr. Cowper. Then I will aſk it thus: Do you 
think, Doctor, it is to be known ſix Weeks at- 
ter, if a Perſon was drowned ? 

Dr. Morley. I think it is morally impoſſible. 

Mr. Cowper. Can there be any Water in the 
Thorax ? | 

Dr. Morley. By an Impoſthume or ſome Vi& 
lence to Nature poſſibly; but I think no oth<l- 
wile, Me 
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Mr. Cowper. Dr. Woollaſton, what is your Opi- 
nion if a Perſon be drowned, whether it can be 
diſcover'd fix Weeks after? 

Dr. Woollafton. My Lord, Ithink it is impoſſible 
to be known; for if there had been never ſo much 
Water in the Body at firſt, it could not lie there 
ſo long, but muſt of neceſſity have forced its way 
our, We ſee in Perſons that die of Dropſies, 
that the Water will work it ſelf out (and ſome- 
times burſt the Body) before it is buried; and, 
Lam ſure, if it do ſo in Dropſies, where there are 
no viſible Paſſages for it to get out at, it muſt do 
ſo much more in drowned Perſons, where the Wa- 
ter lies only in the Stomach and Guts, and has 
nothing to hinder its working out when it fer- 
ments, as it always doth. 

Mr. Cowper. Have you ever made any Experi- 
ments in that nature, Doctor? 

Dr. Weollaſton. I have made no Experiments, 
but I have ſeen a very particular Inſtance. 

Mr. Bar. Hatſell. That is very well; pray let 
us hear it, Doctor. 

Dr. M oollaſton. My Lord, about three Years 
fince, I ſaw two Men that were drowned out of 
the ſame Boat. They were taken up the next Day 
after they were drowned : One of em was indeed 


_ prodigiouſly ſwell'd, ſo much that his Cloaths 


were burſt in ſeveral Places of his Sides and Arms, 
and his Stockings in the Seams; his Hands and 
Fingers were ſtrangely extended ; his Face was 
almoſt all over black; but the other was not in 
the leaſt ſwell'd in any Part, nor diſcolour'd; he 
was as lank, I believe, as ever he was in his Life- 
time; and there was not the leaſt Sign of any 
Water in him, except the watery Froth at his 
Mouth and Noſtrils. My Lord, this I ſaw my 
ſelf, and took very particular Notice of it. 

Mr. Jones. Did you ſee theſe Bodies taken out 
of the Water your ſelf, Doctor? 

Dr, oollaſton. No, Sir. 

Mr. Jones. How long had they been taken out 
when you ſaw them ? 

Dr. l/lejton. I enquir'd, and to the beſt of my 
Memory, it was that fame Day. 

Mr. Bur. Ilatſell. But what do you think, Doctor, 
of a Perſon's being drowned without taking in 
any Water ? 

Dr. I/eellofien. My Lord, what is taken in is, I 
believe, chiefly at the Surface of the Water, when 
they open their Mourhs for Breath, and the Was 
ter that ruſhes in they are forced to drink down, 
to keep it from the Lungs: But when the Head 
5 quite under Water, I don't think *tis poſſible 


for any quantity to get down into the Stomach z 


becauſe it being Breath they open for, the very 
brit Water they take in would of neceſſity fill the 
Lungs ; and, when the Breath is ſtopp'd, I don't 
ſee how they can ſwallow. 

Mr. Cowper. Dr. Gelſtrop, what is your Opinion 
of this Matter ? * 

Dr. Gelſtrap. I don't think they can make any 
judgment of Perſons being drowned after Six 

eeks time. 

Mr. Couper. Can any Water get into the Tho- 
rax 
Zu * Ge/ſirop. No, not unleſs the Lungs be pu- 
rihed, | 

Mr. Coper. Is a great quantity of Water neceſ- 


ſiry to Perſons d ing by drowning ? 
Dr. Geſtrop. * only ſomuch as may hinder 
Reſpiration. 
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Mr. Cowper. Now, my Lord, I would call 
Mr. William Couper; and becauſe of his Name, I 
muſt acquaint your Lordſhip, that he is not at - 
all related to me, tho? I ſhould be proud to own 
him if he were ſo: He is a Man of great Learn- 
ing, and, I believe, moſt People admit him the 
beſt Anatomiſt in Europe. Mr. Cowper, pray will 
you give your Opinion of this Matter ? 

Mr. V. Cowper. My Lord, I hope what I ſhall 
ſay will not be ſuſpected becauſe I am of the ſame 
Name, for this Gentleman is an utter Stranger to 
me. | 

Mr. Bar. Hatſe!l. Pray. Mr. Cowper, without 
any Apology, give your Opinion concerning Per- 
ſons drowned; and how *tis with them in their 
inward Parts. | 

Mr. V. Cowper. I will give you a ſhortAccount, 
I hope to your Satisfaction too, my Lord. I will 
not only ſpeak from Reaſon, but give you the 
Teſtimony of the Experiments I have made upon 
this Occaſion. My Lord, I heard it made a 
mighty Argument, that this Perſon had no Water 
that ſeem'd to flow out, but the Witneſſes agree 
that there was a Froth. Now, my Lord, it was 
not reaſonable to expect any thing but Froth. 
My Lord, had ſhe been thrown into the Water, 
and made her utmoſt Efforts, which ſhe would 
then have done to have ſaved her ſelf, and been 
often buoy'd up to the Topof the Water, no doubt 
but ſhe would have ſwallow'd a conſiderable quan- 
tity of Water before ſhe had been drowned ; and 
it may be expected to flow from her, if her Head 
had been inclined downwards. 

This is a Truth that no Man can deny who is 
acquainted with any Thing of this nature, That 
when the Head of an Animal is under Water, the 
firſt time 'tis oblig*d to inſpire (or draw in Air) 
the Water will neceſſarily flow into its Lungs, as 
the Air would do if it were out of the Water; 
which quantity of Water (if the Dimenſions of 
the Windpipe, and its Branches in the Lungs, be 
conſider*d) will not amount to three Inches ſquare, 
which is about three Ounces of Water. Nor is a 
greater — of Water in the Windpipe ne- 
ceſſary to choak any Perſon, if we do but reflect 
what an Ebullition is cauſed by its meeting with 
the Air which remain'd in the Lungs, whereby a 
ſmall quantity of Water is converted into Froth, 
and the Chanel of the Windpipe, and thoſe of the 
Bronchia, are fill'd with it, inſomuch that no Air 
can enter the Lungs for the Office of Reſpiration. 
After a Suffocation is thus commenced (I am apt 
to think) all regular animal Actions are pervert- 
ed, and particularly that of ſwallowing (or De- 
glutition); and what Water flows into the Lungs 
at the Inſtant, or after this Suffocation, is from its 
own Weight, which is more or leſs as the Body 
is farther under, or nearer the Surface of the Wa- 
ter. My Lord, I don't ſpeak this by way of Con- 
jecture or Hypotheſis, but I have made Experi- 
ments, which have ſuggeſted what I here offer. 
I ſhall by the by tell you how fallacious the firſt 
Experiment was, when I propos'd to ſatisfy my 
ſelf, whether a dead Body would float in Water : 
It happen'd that a Spaniel, that had a greatdeal 
of long Hair, was hang'd for this Purpoſe, which 
I found to ſwim on the Surface of the Water; but 
when I conſider'd that his Hair might buoy him 
up, I cauſed another Dog, which had ſhorter and 
leſs Hair, to be hang'd and put into the Water, 
which (agreeable to 1 ] had always — 
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of a Human Body) ſunk directly to the Bottom. 
In order to ſatisfy my ſelf what quantity of Wa- 
ter was neceſſary to enter the Body of an Animal, 
and cauſe a Sufocation in Water, I cauſed three 
Dogs, when alive, to be ſuddenly plunged under 
Water till they were ſtifled ; one was before I 
left London, the other twol made the Experiment 
on laſt Night, in the Preſence of Dr. Sſoane and 
Dr. Morley, and we could not compute there was 
more than three Ounces of Water in their Lungs, 
and none that we could perceive in their Stomachs. 

Dead Bodies neceſſarily fink in Water, if no 
Diſtention of their Parts buoy *em up; this Di- 
{tenſion ſometimes happens before Death, at other 
times ſoon after, and in Bodies that are drowned 
after they lie under Water: This Enlargement 
of them is cauſed by a Rarefaction of the Hu- 
mours within the Cavities, and the Bodies neceſſa- 
rily riſesto the Surface of the Water. Your Lord- 
ſhip may infer this from what the Seaman told 
you, and the great Weight they ule to faſten to 
their Bodies that dic of Diſeaſes, was not of ſuch 
uſe to ſink them, as it was to prevent their float- 
ing afterwards; ſo that the Weight was neceſſary 
for thoſe that were kill'd, as well as thee that 
died of Diſcaſes. 

It is fo commonly known that the Contents in 
the Stomach of a dead Body are diſcharg'd by 
the Mouth and Noſtrils, ſo ſoon as it begins to 
ferment, and the Belly becomes diſtended, that it 
is no Wonder that Water, if the greateſt quantity 
of that had been in the Stomach, or any thing el/q 
that was fluid, muſt be forced from thence ſix 
Weeks after Death. 

My Lord, I can't but think it ridiculous to ex- 
pect Water in the Cavity of the Therax; tis ſuch 
a Conceit as nothing in Nature can account for, 
unleſs the Lungs had ſuffer'd ſome Apoſthumari- 
on, or the like, whereby the Water my paſs their 
outward Membranes 1nto that Cavity. 

Mr. Ces per. With your Lordſhip's Favour, I 
now think it a proper Time to make this Obſer- 
vation. I he W. itneſſes that have given Evidence 
for the King do ſay, They believe ſhe was not 
drowned ; but they have not pretended to ſay 
how ſhe died otherwiſe, 

Mr. Bar, HHai/ell. That is very true. 

Mr. Cowper. Dr. Cell, I deſire you will be plea- 
ſed to give an Account of this Matter. 

Dr. Crell. My Lord, I have little to ſay in this 
Allair, the Phyſictans that have been examin'd al- 
ready having made it out, that Perſons who are 
d row nad may have but little Water in their Bo- 
dies; but I have taken what Pains I could, upon 
10 ſhort Warning, and I will tell you the Opi- 
nion of ſeveral eminent Authors. My own Opi- 
niou is, That a very ſmall quantity of Water, not 
exceeding three Ounces, is ſufficient to drown 
any Body; and I believe that the Reaſon of the 
Juffocation, or of any Perſon's being ſtifled under 
Water, is from the intercepting of the Air, that 
the Perion can't breathe, without which he can- 
not live. Now, my Lord, I will give you the 
Opinion of ſeveral ancient Authors. 

Mr. Bar. Ha!ſell, Pray, Doctor, tell us your 
own Obſervations. 

Dr. Cre. My Lord, it muſt be Reading, as well 
15 a Man's own Experience, that will make any 
one a Phyſician 3 for without the reading of Books 
of that Art, the Art itſelf cannot be attain'd to; 
heſides, my Lord, I humbly conceive; that in ſuch 
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a difficult Caſe as this, we ought to have a great 
Deference for ge Reports and Opinions of Icarn- 
ed Men: Nemher do I fee any Reaſon why [ 
ſhould' not quote the Fathers of my Profeſſion in 
this Caſe, as well as you Gentlemen of the Long. 
Robe quote Coke upon Litz/eton in others: But ] 
ſhall not trouble the Court long; I ſhall only in- 
ſiſt upon what Ambroſe Parey relates in his Chapter 
of Renunciations. He was chief Surgeon to Francis 
the Firſt, employ*'d by him in moſt of his Sieges 
and Battles againſt the Emperor Charles the Fiith, 
and conſequently muſt obſerve, and could not be 
ignorant of ſuch like Caſualties in ſuch great Bo- 
dies of Men. He tells us, That the certain Sign 
of a Man's being drowned, is an Appearance of 
Froth about his Noſtrils and Mouth. Now, my 
Lord, I think that every one of the King's Evi- 
dences obſerv'd it in the preſent Cafe, and a Wo. 
man ſwore, that ſhe ſaw her purge at the Noſe ; 
which could not be, as he declares, if the Perfon 
had been ſtrangled, or otherwiſe kilPd before. 

Asto the Quantity of Water requiſite to drown 
a Perſon, I believe that three Ounces, or lefs, is 
enough ; to wit, as much as will fill the Windpipe, 
and ſo ſtop the breathing of the Perſon drowning, 
am not now to deſcant upon Matter of Fact, 
whether ſhe drowned her felt ; but my firm Opi— 
nion is, that ſhe was drown'd ; for tho' ſometimes, 
not always, there is Water found in the Bodics of 
ſuch Perſons ;. yet where-ever it be, beſides the 
Lungs, it is ſuperfluous as to this End, and acci- 
dental upon violent Strugglings. 

Mr. Cowper. I deſire Mr. Harriot may be aſk'd 
what Obſervations he hath made concerning this 
Matter. 

Mr. Harriet. My Lord, when I was a Surgeon 
in the Fleet, I made it always my Obſervation 
when we threw Men over- board that were kill'd, 
ſome of them ſwam, and ſome funk ; and I re- 
member particularly, when the Sandwich was 
burnt, we ſaw abundanceleap off from on board, 
and they ſunk directly, but in a little time Ich. 
ſerv'd ſome ſwim again. 

Mr. Bar. Ilalſell. When a dead Body is thrown 
over-board, does it fink or ſwim ? 

Mr. Herriot. I always obſerv'd that it did fink: 
When we were in the Channel, and in Time ot 
Peace, we never threw any over-board but we put 
ſome Weight to them; but it was not to make 
them fink, but for Decency ſake, that they might 
not be driven to Shore when they began to float. 

Mr. Cowper. I defire that Mr. Bar:l:t may be 
a{k*d to the ſame Purpoſe. 

Mr. Ber!let. J have been in ſeveral of the King“ 
Ships of War that have been diſabled and forced 
to lie hy, in ſeveral Engagements between the 
French and Engliſh,and I never ſaw any Bodies float. 
either of the Men that were kill'd in our Ship, 0 
in the Ships that have been nearus; I have no! 
ſcen a Body upon the Surface of the Water. 

Mr. Bar. Hatſell. Another Witneſs ſaid, Tha! 
after an Engagement he ſaw them ſwimming. 

Mr. Bartlet. I can't tell what he ſaw, my Lord, 
but what I fay I am ready to make Oath of. 

Mr. Cowper. Dr. Camlin, will you p'eaſe to give 
my Lord and the Jury an Account whether y0! 
were employ'd by the Coroner's Inquelt to vl 
the Body of Mrs. Stout after ſhe was drowned, and 
the Marks upon it, and tell my Lord your Op! 
nion of it, 

Mr. Camlin. I was ſent for by the Coroner abe 
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that ſat upon the Body of Mrs. Sarab Stout, 
ey 3 N then at her Mother's Houſe, 
and the Coroner deſired Mr. Dimſdale and me to 
go and take notice of the Marks upon her Neck, 
and upon her Breaſt : We view'd all about, and 
perceiv d a Mark under her left Ear; we look'd to 
ive if there was any Contuſion, and we perceiv*d 
a Settlement of Blood upon her Breaft, and another 
upon her Arm 3 and when we came back, Mr. Dimſ- 
{le made a Report, I flood by him at that time, 
That it was only a common Settlement, 


Mr. Cxeper. Pray, Mr. Camlin, was the Spot 


above or below the Collar-bone ? 

Mr. C:mlin. Below the Collar-bone. 

Mr. Cowper. What did Mr. John Dimſdale ſay 
then concerning this Matter? 

Mr. Comin. J underſtood that he was of Opi- 
nion, that it was only a common Stagnation of 
Blood, that happens in the Caſe of drowned 
People. 

Mr. Bar. Hatſell. Did he ſay ſo to the Jury? 

Mr. Camlin. Mr. Dimſclale ſpake for us both, and 
Iunderſtood him, that it was a Stagnation that 
did commonly happen to drowned People 3 and 
that was my Opinion of 1t too. 

Mr. Cooper. And that you agreed to be your 
Report ? | 

Mr. Camlin, Yes. 

Mr. Cowper. Pray, Mr. Camlin, was you preſent 
when the Child that was drowned in the ſame 
Place was taken up ? 

Mr, C:mliz. Ves; it was taken up ſome time 
after, near the fame Place, as I was told, and 
there was more and greater Signs of the Stagna- 
tion of Blood on the Body of this Chikl, than on 
the Body of Mrs. Saut; the Child's Face was 
black and diſcolour'd. 


Mr. Bar. Hat/e!], How old was the Child? 

Mr. Cam In. Between Ten and Eleven, as near 
as T COuLk! 4249'S '' 

Mr. Bur. Zlatſeil. Had Mrs. Stout any Signs of 
eee, e 8 | 25 
by ing Krangled WACN you law her firſt 7 

Mr. Cain. Nothing at all, that I could diſcern. 


Mr. Cu per. My Lord, Iwill give you no more 
Trouble upon this IIcad; I ſhall go now to the 
next Thing I opencd, and ſhall prove ſubſtantially 
that this Gentlewoman is not only more to be 
ſuſpected to have murder'd her ſelf, than to be 
murder'd by any Body; but ' tis almoſt a Certain- 
ty that ſhe was the Cauſe of her own Death. 
Mr. Firmin 1 would begin withal, if he be here. 


Bui be noi preſeiily appearing.) 


Mr. Cowper, Then, my Lord, if you pleaſe, I 
will deſire Mr. Bowd in the mean time to give 
your Lordſhip an Account of what he knows of 
the Melancholy of this Gentlewoman. 

Mr. Hoced. Tas much about this time T welve- 
month I had ſome Buſineſs in Landen, and ſhe 
lend to me, to know when I ſhould go to Londen, 
zac 1 waited upon her before I went, and ſhe de- 
ured me to do ſome Buſineſs for her; and when I 
return'd. lacquainted her with what I had done; 
and iitting together in the Hall, I aſked her, 
V hat's the Matter with you? Said I, There's 
ſomething more than ordinary; you ſcem to be 
melancholy. Saith ſhe, Youare come from London, 
and you have heard ſomething or other : Said I, 
[ bclieve you are in Love. In Love! ſaid the, 
Yes, ſaid I, Cupid that little Boy hath ftruck you 
home : She took me by the Hand ; Truly, aid 


1699. Aſſiz. for the Murder of Mt. Sarah Stout. 


221 
ſhe, I muſt confeſs it, but I did think I ſhould ne- 
ver be guilty of ſuch a Folly ; and I anſwered a- 
gain, I admire that ſhould make you uneaſy ; if 
the Perſon be notof that Fortune as you are, you 
may, if you love him, make him happy, and your 
ſelf eaſy. That can't be, faith ſne; the World ſhall 
not ſay I change my Religion for a Huſband. 
And ſome time after I had been in London, having 
bought ſome India Goods, ſhe came to my Shop 
and bought ſome of me for a Gown, and after- 
wards ſhe came to pay me for it, and I aſked 
her, How do you like it? Have you made it up? 
No ſaid ſhe, and I believe I ſhall never live to 
wear it. 

Mr. Coreper. Pray how long is it ſince? 

Mr. Bowwd. It was about February or January be- 
fore her Death. I aſk*d her why ſhe did not come 
to my Houſe oftener ? ſhe ſaid, She had left off 
all Company, and apply'd herſelf to Reading, 
and Company' was indifferent to her. 

Mr. Cowper. Mr. Firmin, will you pleaſe to in- 
form my Lord and the Jury what you know of 
Mrs. Sarah Stout's being melancholy ? 

Mr. Firmin. Idid obſerve about three quarters 
of a Years ago, that ſhe was melancholy; I can't 
ſay that ſhe acknowledg'd her ſelf to be ſo, but 
I have charg'd her with it. 

Mr. Coroper. Did you believe the was melancho- 
ly when you charg'd her with it? 

Mr. Firmin. Tes, I did. 

Mr. Coyper. Mrs. Bendy, if you pleaſe to inform 
the Court what you know of this Gentlewoman's 
being melancholy. _ 

Mrs. Bendy. Sir, I can fay ſhe always acknow- 
ledg'd her ſelf extreamly melancholy ; and when 
I have aſk'd her how ſhe did, ſhe has ſaid, Pretty 
well in Health, but ſo much troubled with Me. 
Sy ſhe could not tell what to do with her 

elt. 

Mr. Cowper. Did ſhe tell you any Thing par- 
ticularly? 

Mrs. Bendy. It diſorder'd her ſo, ſhe ſaid, that 
ſne had rather have choſen Sickneſs than ſo much 
Diſorder in her Mind. 

Mr. Cowper. Have you any Thing more to re- 


collect? 


Mrs. Bendy. Nothing but what J heard from 
Mrs, Cowper. 

Mr. Bar. Hatſe/l. How old was this Gentlewo- 
man ? | 

Mrs. Bendy. About Six and twenty. 

Mr. Cowper. Call Mrs. Jane Low, Martha Grub 
and Mrs. C:wper. Mrs. Low, pray do you inform 
my Lord and the Jury what you Know concern- 
ing the Melancholy of Mrs. Sarah Stout, and when 
you firſt obſerv'd it. | 

Mrs. Low. Twas a Week before Whitſuntide 
was Twelve- month. 

Mr. Cowper. What did ſhe ſay then? 

Mrs. Low. She often complain'd to me, that ſhe 
was very melancholy and uneaſy; one Time parti- 
cularly, as we were walking together in the Fields, 
I afk*d her the Occaſion of it, and ſhe roid me, 
That was a Secret ; but ſhe ſaid, ſhe led a very 
melancholy Life : Said I, I am apt to believe you 
are in Love; ſhe did not diſown it, and with a 
little more ſpeaking ſhe own*d ſhe was. I afk*d her 
who the Perſon was; ſhe ſaid, That ſhould be a 
Secret, buxyit would end her Days: Said I, a Wo- 
man of your Fortune may command any Body : 
She ſhook her Head and ſaid, No: Perhaps, ſaid I, 

he 
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he may not be a Quaker, and you may be afraid 
of diſobliging your Mother; but if you tell your 
Mother that your Life depends upon it, your Mo- 
ther (rather than loſe her only Child) will con- 
ſent toit : She ſaid, No; *twas a Perſon ſhe could 
not marry; and ſhook her Head, and look'd very 
melancholy. 

Mr. Copper. When was this? 

Mrs. Low. This was the Week before }hit/un- 
tide; and in Whitſun-week ſhe ſaw me often, and 
faid, She would take her full ſwing of Melancholy 
when her Mother was away; and ſhe uſed to lie 
a-Bed that Week. 5 

Mr. Cowper. Have you obſerv'd any Melan- 

choly in her ſince? 
Mrs. Low. Yes, at ſeveral times. 

Mr. Cowper. Do you remember any thing of an 
intermitting Fever: 

Mrs. Low. Yes; ſhe told me her Melancholy 
had occaſion'd an intermitting Fever; and I men- 
tion'd Dr. Eales to her, and ſhe ſaid her Diſtemper 
lay in her Mind, and not in her Body, and ſhe 
would take nothing, and the ſooner it did kill her 
the better. 

Mr. Cowper. Did ſhe ſay any thing of her Diſ- 
poſition to Reading ? 

Mrs. Low. She ſaid, nothing delighted her now, 
neither Reading nor any thing elle. 

Mr. Cowper. My Lord, Sarah Walker, when I 
aſk'd her it ſhe did not obſerve the Melancholy 
of her Miſtreſs, and whether ſhe had not ſaid that 
her Miſtreſs had been melancholy ? deny*d that ſhe 
had faid ſo: Pray have you heard her ſay any 
thing to that Purpoſe ? 

Mrs. Low. I have often aſk'd her how her Mi- 
ſtreſs did, and ſhe would anſwer, Very much in- 
diſpos'd, but not otherwiſe. 

Mr. Cooper. Mrs. Cowper, what do you know 
of Mrs. Stout's Melancholy? | 

Mr. Cowper, My Lord, this is my Brother's Wife. 

Mrs. Cowper. About Spring was T welve-month 
ſhe came up to London, and I believe it was not 
leſs than once or twice a Week I ſaw her; and I 
never had an Opportunity to be an Hour alone 
with her at any time, but I perceiv'd ſomething 
of her Melancholy. I have aſk'd her the Reaſon 
of it ſeveral times, and ſometimes ſhe ſeem'd to 
diſlike her Profeſſion, being a Qyaker ; and ſome- 
times ſhe would ſay, that ſhe was uneaſy at ſome. 
thing that lay upon her Spirits, which ſhe ſhould 
never out-hve; and, that ſhe ſhould never be well 
while ſhe was in this World. Sometimes I have 
endeavour'd to perſwade her out of it ſeriouſly, 
and ſometimes by Raillery, and have ſaid, Are you 
ſure you ſhall be better in another World? And 
particularly I remember I have ſaid to her, I be- 
lieve you have Mr. Marſhall in your Head ; either 
have him, or do not trouble your ſelf about him ; 
make your ſelf eaſy either one way or another; 
and ſhe hath ſaid, No, in an indifferent way, I can- 
not make my ſelf eaſy: Then I have ſaid, Marry 
him; No, faith ſhe, I can't. Sometimes with Com- 
pany ſhe would be diverted, and had frequently a 
way of throwing her Hands, and ſhew'd great Di- 
ſturbance and Uneaſineſs. This time Twelve- 
month, at the Summer Aſſizes, I was here ſix Days, 
and I ſaw her every Day; and one time, among 
other Diſcourſe, ſhe told me ſhe had receiv'd great 
Diſturbance from one Theophilus, a Waterman and 
a Quaker, who coming down to old Mrs, Stout, that 
was then lame, ſhe had gather'd about 20 or 30 


People together to hear him preach, and ſhe (aig 
he directed his Diſcourſe to her, and exaſperated 
her at that rate, that ſhe had thoughts of ſeein 
no Body again, and ſaid, ſhe took it heinouſly if 
to be ſo us d; and particularly, that he told her 
that her Mother's falling outwardly in the Fleſh 
ſhould be a Warning that ſhe did nor fall inward. 
ly; and ſuch Canting Stuff, as ſhe call'd it; and ſhe 
ſlid, that Theophilus had ſo uſed her, that ſhe was 
aſham'd to ſhew her Head. Another time, the 
ſame Week, ſhe had a Fever, and ſhe ſaid, ſhe vag 
in great hopes it would end her Days, and that 
ſhe neglected her ſelf in doing thoſe Things that 
were neceſſary for her Health, in hopes it would 
carry her off, and often wiſh*d her ſelf dead. Ano. 
ther time, which I think was the laſt time I ſay 
her, *rwas at my Siſter's Lodgings, and I ſent for 
her to drink a Diſh of Tea with vs, and ſhecame 
in a great Toſs and Melancholy: Said I, What iz 
the Matter you are always in this Humour? Saith 
ſhe, Ican't help ir, I ſhall never be otherwiſe. Saith 
my Siſter, for God fake keep ſuch Thoughts out 
of your Head as you have had, don't talk any 
more of throwing your ſelf out of Window: Saith 
ſhe, I may thank God that ever I ſaw your Face, 
otherwiſe I had done it, but I can't promiſe l 
ſhall not do it. 

Mr. Bar. Hat/e!]. What is your N me, Madam? 

Mr. Cowper.*T is my Brother's Wife, my Lord, 
Ideſire Mrs. Toller may give an Account of what ſhe 
knows as to her being melancholy. 

Mrs. Toller. My Lord, ſhe was once to ſee me, 
and ſhe look*d very melancholy, and I aſk'd her 
what was the Matter? and ſhe ſaid, Something had 
vex*d her that Day; and I aſk*d her the Cauſe of 
it, and ſhe ſtopp'd a little while, and then ſaid, 
She would drown her ſelf out of the Way. 

Mr. Bar. Hlatſell. How long ago was this? 

Mrs. Toller. About three quarters of a Year ago, 

Jobn Stout. I defire to know whether the has 
always ſaid ſo, or not told another Story. 

Mrs. Toller. I told you no Story; it may be ] 
did not ſay ſo much to you, but I ſaid ſhe talk" 
ſomething of drowning. I have been with her 
when Mr. Coteper's Converſation and Name has 
been mention'd, and ſhe faid ſhe kept but little 
Company, that ſometimes ſhe went to Mrs. Low's, 
and that ſhe kept none but civil modeſt Company, 
and that Mr. Cooper was a civil modeſt Gentleman, 
and that ſhe had nothing to ſay againſt him. 

Mr. Cowper. This is Mrs. Eliz. Toller, my Lord. 

Mrs. Eliz. Toller. My Lord, ſhe came to fee me 
ſome time after Chriſt mas, and ſcem'd not fo cheere 
ful as ſhe us'd to be; ſaid I, What is the matter? 
Why are you not ſo merry as you us'd to be? Why 
do you not come often to ſee me? Saith ſhe, I 
don't think to go abroad ſo much as I us'd to do, 
and ſaid, It would be as much a Rarity to ſee her 
go abroad, as to ſce the Sun ſhine by Night. 

Mr. Caper. Mrs. Grub, what do you know con- 
cerning Mrs. $/out's pulling out a Letter at her 
Brother Mr. John Stout's? Give an Account of 


it, and what ſhe ſaid upon that Occaſion. 


Mrs. Grub. Ihavea Daughter that lives at Guern- 
ſ , and ſhe ſent me a Letter, and I pray*d Mrs. S- 
rab Stout to read the Letter; and while ſhe was 
reading it Icry'd ; faith ſhe, Why do you cry? 
Said I, Becauſe my Child is ſo far off. Said ſhe, 
If I live till Winter is over, I will go over Sea 3s 
far as I can for the Land. 

Mr. Bar. Hatſell. What was the Occaſion of her 
ſaying ſo ? Mrs. 
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Mrs. Grub 1 was waſhing my Maſter's Study, 
Mrs. Sarab Stout came in, and I had a Letter from 
my Daughter at Guernſey, and I pray*'d Mrs. Sarab 
Stout to read it, and ſhe read my Letter, and I 
cry'd, and ſhe aſk*d me why I cry'd 3 ſaid I, be- 
cauſe my Child is fo far off: Saith ſhe, if I live 
to Winter, or till Winter is over, I will go over 
Sea as far as I can for the Land. 

Mr. Cowper. Now, my Lord, to bring this 
Matter of Melancholy to the Point of Time, I 
will call one Witneſs more, who will ſpeak of a 
remarkable Inſtance that happen'd on Sazurday be- 
fore the Monday when ſhe did deſtroy her ſolf. 

Call Mr. Joſeph Taylor. Pray, will you inform 
the Court and Jury of what you obſerv'd on Sa- 
turday before the Monday on which Mrs. Stout de- 
ſtroy'd her ſelf. Rs 

J. Taylor. 1 happen'd to go in at Mr. Firmin's 
Shop, and there ſhe ſat the Saturday before this 
Accident happen'd, the former Aſſizes, and I was 
ſaying to her, Madam, I think you look ſtrangely 
diſcontented; I never ſaw you dreſs'd fo in my 
Life : Saith ſhe, the Dreſs will ſerve me as long 
as I ſhall have occaſion for a Dreſs. 

Mr, Cetoper. In what Poſture did ſhe appear in 
the Shop ? 

J. Taylor. She appear'd to be very melancholy. 

Mr. Cooper. What Part of her Dreſs did you 
find fault with? 

F. Taylor. It was her Head-cloaths. 

Mr. Cowper. What was the Matter with them? 

J. Taylor. I thought her Head was dawb'd 
with ſome kind of Greaſe or Charcoal. 

Mr. Cowper. What Anſwer did ſhe make ? 

7. Taylor. She ſaid, they would ſerve her Time. 

Mr. Cowper. As to this Piece of Evidence, if 
your Lordſhip pleaſes, I deſire it may be particu- 
larly taken notice of; *twas her Head-dreſs that 
ſhe ſaid would ſerve her Time. 

Pray, Mr. Taylor, was you at Mr. Barefoot's 
when I came there on Monday Morning ? 

J. Taylor. Ves; I went up Stairs with you into 
your Chamber. 

IMr.Cowper. Pray what did I fay to Mr. Barefoot ? 

J Taylor. You aſk*'d him if they had received 
a Letter from your Brother, and he ſaid, No, not 
that he knew of, but he would call his Wife; and he 
did call his Wife, and aſk*d her if ſhe had receiv*d 
a Letter, and ſhe ſaid, No; then ſaid you, I will 
take up this Lodging for mine; and. accordingly 
you went up Stairs, and I went with you, and ſtaid 
there about four times as long as I have been here. 

Mr. Cowper. Are you very ſure that I ſaid I 
would take 8 Lodgings there? 

J. Taylor. Yes, I am very ſure of it. 

Mr. Baron Tias ſell. What Time of the Day was it? 

J. Taylor. *T was the fore Part of the Day: 
while I was there, my Lord, Mrs. Sarah Stous's Maid 
came to invite Mr. Cteper to her Houſe to Dinner. 

Mr. Cozwper. Did you know any thing of my 
ſending to the Coffee-houle ? 

J. ihr. You ſent to the Coffee-houſe for 
Jour Things, 

Mr. Baron Hatſell. Did Mr. Cooper ule to lie 
at Mrs. Bareſoos's? 

J. Taylor. His Brother did, but I do not know 
whether this Gentleman did; but at that Time 
he took up that Place for his Lodging, and ſaid, 
t was all one, my Brother muſt pay for't, and 
therefore I will take it up for my felt. 

Mr. Cowper, Call Mrs. Barefoot and her Maid, 
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(But they not preſently appearing.) 


r. Cowper. My Lord, in the mean time I 
will go on to the other Part of my Evidence, in 
opening of which I ſhall be very ſhorr. 

My Lord, my Wife lodging at Hertford, occa- 
fion'd me frequently to come down. Mrs. Stout 
became well acquainted with her: When Buſineſs 
was over in the long Vacation, I reſided pretty 
much aty/ertford, and Mr. Marſhall :ame down to 
pay me 4 Viſit, and this introduced his Knowledge 
of Mrs. Stout. When ſhe was firſt acquainted with 
him ſhe receiv*d him with a great deal of Civility 
and Kindneſs, which induced him to make his 
Addreſſes to her, as he did, by way of Courtſhip. 
It happen'd one Evening that ſhe and one Mrs. 
Crook, Mr. Marſha!l, and my ſelf, were walking to- 
gether,andMr. Marſhall and Mrs.Crook going ſome 
littleWay before us, ſhe took this Opportunity to 
ſpeak to me, in ſuch Terms, I muſt confeſs, as ſur- 
priz*d me. Says ſhe, Mr. Cowper, I did not think 
you had been fo dull. I was inquiſitive to know 
in what my Dulneſs did conſiſt. Why, ſays ſhe, do 
you imagine | intend to marry Mr. Marſball? I 
ſaid, I thought ſhe did, and that if ſhe did not, 
ſhe was much to blame in what ſhe had done : 
No, ſays ſhe, I thought it might ſerve to divert 
the Cenſure of the World, and favour our Ac- 
quaintance. My Lord, I have ſome original Let- 
ters under her own Hand, which will make this 
fully manifeſt : I will produce the Letters after I 
have call'd Mr, Marſhall. Mr. Marſhall. 

Mr. Marſhall. Ii your Lordſhip pleaſes, it was 
in the long Vacation [ came down to ſpend a lit- 
tle of my leiſure Time at Her/ford ; the Reaſon of 
my going thither was, becauſe Mr.Cowper was there 
at that I ime, The firſt Night when I came down 
I found Mrs, Sarah Stout viſiting at Mr. Cowper's 
Lodgings, and there I firſt came acquainted with 
her; and ſhe afterwards gave me frequent Oppor- 
tunities of improving that Acquaintance : And by 
the Manner of my Reception by her, Ir had noRea- 
ſon to ſuſpect the Uſe it ſeems I was deſign'd for. 
Whenl came to Town, my Lord, I was generally 
told of my courting Mrs. Stout, which I confeſs 
was not then in my Head ; but it being repre- 
ſented to me as a Thing eaſy to be got over, and 
believing the Report of the World as to her For- 
tune, Idid afterwards make my Application to her, 
but, upon very little Trial of that fort, I receiv'd 
a very fair Denial, and there ended my Suit; Mr. 
Cori per having been ſo friendly to me, as to give me 
notice of ſome Things, that convinc*d me I ought 
to be thankful l had no more to do with her. 

Mr. Baron Hatſ-!/. When did ſhe caſt you off? 

Mr. Marſhall. I can't be poſitive as to the Time, 
my Lord, but it was in Anſwer to the only ſe- 
rious Letter I ever writ to her; as I remember, 
] was not over-importunate in this Affair, for I 
never was a very violent Lover. 

Mr. Baron Ha!/e!!. Well, but tell the Time as 
near as you can. 

Mr. Marſhall. I believe*twas the ſecond or third 
time I came down to Hertford, which 15 about a 
Year and half ſince; and, during the Whole of 
my Acquaintance with her, I never till then found 
her averſe to any Propoſal of mine; bur ſhe then 
telling me, her Reſolution was not to comply 
with what I defir'd, I took her at her Word, ha- 
ving partly by my own Obſervation, but more 
by Mr. Cowper*s Friendſhip, been pretty well 
able to gueſs at her Meaning. 


Mr. 


224 166. The Trial of Spencer Cowper, Ei; 1 1 Will. III. 


Mr. Copper. Becauſe what you ſay may ſtand con- 
firm'd beyond Contradiction, I deſire you to ſay 
whether you haye any Letters from her to yourſelf. 

Mr. Marſhall. Yes, I have a Letter in my Hand 
which ſhe ſent me, upon occaſion of ſome Songs 
I ſent her when I came to Town, which ſhe had 
before deſired of me; and this is a Letter in An- 
ſwer to mine; *tis her Hand- writing, and directed 


to me. TM 
Mr. Baron Hatſell. How do you know *tis her 


wr re - ? 


7 


Mr. Marſball. J have ſeen her write, and ſeen 
and receiv'd ſeveral Letters from her. 

Mr. Cowper. Pray ſhew it Mr. Beale. 

Mr. Beale. I believe it to be her Hand; I have 
ſeen her write, and have a Receipt of hers. 

Clerk of Arr. *Tis directed to Mr. Thomas Mar- 
ſhall, at Lyons- Inn, and dated Sept. 26, 1697. 


SIR, Sept. 26, 1697. 
urs came very ſafe; but I wiſh you had explain'd 

your Meaning a little more about the Accident you 
ſpeak f; for I have been puzzling my Brains ever ſince; 
and without I ſhall ſet my ſelf to conjuring, I cannot 
imagine what it ſhould be, for I know of nothing that 


happen*d after you went away, nor no Diſcourſe about ' 


you, only when we were together, the Company would 
fometimes drink your Health, or wiſh you had been there, 
or the like; ſo that I fancy it muſt be ſomething Mr. 
has invented for Diverſion ;, tho" I muſt con- 
feſs we have a ſort of People here, that are inſpir*d 
with the Gift of Foreknowledge, who will tell one as 
much for nothing as any Aſtrologer will have a good 
Piece of Money for. But, to leave jeſting, I cannot 
tell when I ſhall come to London, unleſs it be for a 
Night and away, about ſome Buſineſs with my Bro- 
ther, that 1 muſt be obliged ts attend his Motions; 
but when I do, I ſhall remember my Promiſe, alths' 
I do not ſuppoſe you are any more in earneſt than my 
ſelf in this Matter. I give you Thanss for your Songs 
and your good Wiſhes, and reſt 
, Your loving Duck. 


Mr. Cowper. Have you any more Letters ? 

Mr. Marſhall. Yes, I have another Letter here; 
but, before *tis read, I think *rwill be proper to 
give the Court an Account of the Occaſion of its 
being writ. I waited on Mrs. Stout one Evening 
at her Lodgings in Houndſditeb, and at our parting 
ſhe appointed to meet me the next Day; and to 
Excuſe her not coming according to that Ap- 
pointment, ſhe ſent me this Letter, 

Clerk of Arr. Tis directed to Mr. Thomas Mar- 
Hall; *tis without Date. | 


Mr. Marſhall, 

Met unexpected with one that came from H=—d 

laſt Night, who detain'd me ſo long with relating 
the moſt notorious Inventions and Lyes that are now 
extant among ft thoſe People,that Icould not poſſibly come 
till * twas late; and il is Day was appointed for Buſineſs, 
that I am uncertain when it will be finiſp d; ſo that 1 
believe I cannot ſee you cobiſ I am in Town. I have 


no more at preſent, but that I am your obliged Friend. 


Mr. Cowper. Now, my Lord, if your Lordſhip 
pleaſe, I proceed to ſhew you, that I went not fo 
much voluntarily as preſs'd by her to come to this 
Houſe, and for that I will' produce one Letter 
from her to my ſelf; and, my Lord, I muſt a little 
inform you of the Nature of this Letter. It is on 


* 
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the Outſide directed to Mrs. Jane Ellen, to be leſt 
for her at Mr. Hargrave's Coffee- houſce. For her 
to direct for me at a Coffee-houſe, might make 
the Servants wonder, and the Poſt- man might 
ſuſpect, agd for that Reaſon ſhe directed it in that 
manner. There was Mr. Manſball by when I recei. 
ved it, and I can prove the Hand by Mr. Brale. 

Mr. Marſhall. My Lord, I verily believe I was 
by, and that Mr. Cowper ſhew'd me this Letter 
immediately on receipt of it, as he had done ſe- 
veral others from the ſame Hand. 

Cl. of Arr. This is directed for Mrs. Jane Ella. 
Tis dated March the 5th, without any Year, 


S I R, March the 5th, 
Am glad you have not quite forgot that there is ſuch a 
Perſon as I in being; but I am willing to ſhut 
Eyes, and not ſee any Thing that looks like Unkindneſ; 
in you, and rather content my ſelf with what Exciſ es 
you are pleas'd to make, than be inquiſitive into what ] 
muſt not know. I ſhould very readily comply with your 
Propoſition of changing the Seaſon, if it were in my 
Power to do it, but you know that lies altogether in your 
own Breaſt : Tam ſure the Winter has been too unplea- 
fant for me to defire the Continuance fit; and I is 
you were to endure the Sharpneſs of it but for one Hour, 
as I have done for many long Nights and Days, and then 
I believe it would move that rocky Heart of yours, that 
can be ſo thoughtleſs of me as you are : But if it were 
defign*d for that End, to make the Summer the more de. 
lightful, I wiſh it may have the Effet ſo far, as 10 cou. 
tinue it to be ſo too, that the IVeather may never over. 
caſt again; the which if I could be aſſur d of, it wu 
recompenſe me for all that I have ever ſuffer” d,and male 
me as eaſy a Creature as I was the firſt Moment I ri 
ceiv'd Breath. When you come to H——d pray l 
your Steed guide you, and don't do as you did the laſt time; 
and be ſure order your Affairs to be here as ſoon as yo! 
can, which cannot be ſooner than you will be Hartig 
welcome to your very ſincere Friend, 


For Mrs. Jane Ellen, at Mr. Ilargravę's 
near Temple-Bar, London. 


Mr. Ctaper. Tho? it is directed to Mrs. Jane 
Ellen, it begins in the Inſide, Sir; and *tis dated 
the th of March next before the 13th. 

Mr. Baron Hatſell. What March was jt ? 

Mr. Marſhall. I kept no Account of che Time, 
but I am very poſitive, by the Contents, that Mr. 
Cowper ſhewed me this Letter, and I read it, but 
by my now Remembrance, it ſhould be longer 
ſince than March laſt. | 

Mr. Creeper. It was March laſt. That which will 
ſet Mr. Marſhall's Memory to rights is this other 
Letter, which I received at the Rainbow, when he 
was by, and he read it; and it importuning me 
to a Matter of this kind, I did produce it to my 
Brotherand him ; they both knew of it, and bot! 
read it, and that will refreſh his Memory coa- 
cerning the Date of the other. | 

Mr. Marſhall. My Lord, I was in the Coffec- 
houſe with Mr. Cowper when he received this Let- 
ter; and he afterwards ſhew'd it to Mr. Millan 
Cireper, at the Covent-gardenTavern,when I wasb)- 

Cl. of the Arr. This is dated the 9th of Marc 
and directed to Mrs, Fane Ellen, at Mr. Hargrave's. 


SI R, March 9, 
JVrit to you by Sunday*s Poſt, which I hope you hav 
receiv'd; however, as a Confirmation, I will dul 


you I know of no Inconveniency that can attend vou ce 
habiting 
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. therefore according to your Appointment I willex- 


pet qq; 
Eur Mrs. Jane Ellen at 
Mr. Hargrave*s near 

Temple- Bar, London. 


Mr. Cruper. If your Lordſhip pleaſe, I will 
ſurther prove this Letter by my Brother. 

Mr. V. Cowper. Ican bear my Brother Witneſs, 
that when he has been adviſed to make theſe Let- 
ters Part of his Defence, he hath expreſſed great 
Unwillingneſs, and has ſaid, nothing bur the Life 
of theſe Gentlemen could incline him to it. 

My Lord, all I can ſay to this Matter is this: I 
do 1emember, that when ſhe was one time in Lon- 
dm, I think it was about a Year and a half ſince, 
[ am not poſitive as to the Time, but when ſhe was 
in London, my Brother came in the Morning to my 
Chamber in the Temple, and after ſome Diſcourſe, 
he told me he had receiv'd a Letter from Mrs. Stout 
that Day, wherein he ſaid, ſhe intended him a 
Viſit at his Chamber that Afternoon; he told me 
at the ſame time, that his Friend Mr. Marſhall had 
ſome Thoughts of her, and therefore for that, as 
well as other Reaſons, he would decline receiving 
the Viſit intended him; and upon Conſideration, 
this was the Method agreed upon : At that Time 
| lived with my Fathet᷑ in Hatton- Garden; and this 
Gentlewoman having writ in the ſame Letter I now 
ſpeak of, that ſhe deſigned to dire there, and to 
come from thence in the Afternoon ; ſays my Bro- 
ther, you may caſually, as it were, take occaſion 
to ſay at Dinner, that my Buſineſs obliges me to 
go to Deptford in the Afternoon, as in good ear- 


Yours &c. 


- neſt it did, as he then told me, and from that ſhe 


may take a Hint of my not being at home, and ſo 
ſave her ſelf the Diſappointment of coming to my 
Chamber. I told kim I would find an Opportu- 
nity of doing it if | could. At Dinner my Father 
happen'd to aſk me, as he often did, when I ſaw 
my Brother? I took this Hint, and faid I had 
ſeen him at my Chamber in the Morning, and that 
he was gone to Deptford that Afternoon about 
lome Law Buſineſs. My Lord, Mrs. Stout was 
then at the Table. I no ſooner ſaid it, but Job- 
ſerv'd ſhe chang'd Colour preſently, and roſe with 
her Napkin, and went into the Back-yard, and. 
we ſaw her through a Saſh-window fall into a 
Woman's Fit of Swooning, and they gave her 
the Aſſiſtance that is uſual in ſuch Caſes. 

My Lord, the next Thing I can ſpeak to is this: 
The Parliament fitting late the Friday before the 
Menday of the laſt Aſſizes at Hertford, I came late 
rom Dinner, I had din'd about Seven a-Clock, as 
remember, and having occaſion to ſpeak with my 
Brother, I found him out by Enquiry at the ent- 
Carden Tavern, and there was Mr. Marſhall of Lions- 
Im with him. I had not drunk above a Glaſs or 
two of Wine, but my Brother began with me, and 
laid, J ſeldom trouble you with Affairs of mine, 
but now I do not know well how to avoid it. I 
have receiv*d an importunate Letter, which I will 

ew you; it came from a Lady, whoſe Name I 
believe you will gueſs ; ſo he pull'd it out of his 
Pocket. and read it ſo often, becauſe of the Odd- 
nels of the Expreſſion, that I can ſay, I am ſure 
this is the very Letter he ſhew'd meat the Covent- 


Garden Tavern the Friday before the laſt Aſſizes; 
Vor. V. | 
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faith he, the Occaſion of my ſhewing it, is not to 
expoſe a Woman's Weakneſs, but I would not 
willingly lie under too many Obligations, nor en- 
gage too far; nor on the other hand, would I be 
at an unneceſſary Expence for a Lodging. Upon 
this Subject there was ſome Diſcourſe, I think, fo- 
reign to this Purpoſe, and therefore I would not 
trouble your Lordſhip with a Repetition of it; 
that which is material is this; I did undertake to 
write to Mr. Barefoot's to diſpoſe of his Lodgings, 
where I us'd to be at the Time of the Aſſizes, and 
my Brother with me. I faid I would write the 
next Day, being Saturday; but when I ſhould have 
writ, it was very late, and I was weary, being then 
tied down to the Buſineſs of Parliamenr, and part- 
ly for that Reaſen, and partly in point of Diſcre- 
tion, which I had upon my ſecond Thoughts, 
that *etwould be better for my Brother's Buſineſ, 
to be at Mr. Bare ſoot's, which is near the Court, 
and in the Market- place, I did negle& writ- 
ting; and tho? I thought of it about Eleven a- 
Clock, yet, as I ſaid, partly for one Reaſon, and 
py for the other, I did not write that Time. 

y Lord, my Brother could know nothing of this 
Matter ; for I did not ſee him from the Friday 
he ſhew'd me the Letter, till he went to the Aſ- 
ſizes ; ſo that he could not know before he was 
at Hertford, that I had not writ. My Lord, I 
ſay as to this Letter, I am ſure he ſhew'd me the 
Friday next before the laſt Aſſizes. 

Mr. Baron Hatſell. Let me ſee that Letter. 
(Which was ſhewn his Lordſhip.) 

Mr. Cowper. My Lord, one or two of the Jury 
ſeem to queſtion whether the Letters are ſuffici- 
ently prov'd ; for their Satisfaction, I will fur- 
ther prove them. Call Mr. Jabn Beal, William 
Oater, and Mrs. Low. My Lord, Mr. Beale is 
one of their own Sect. 


(The Witneſſes prov'd her Hand.) 


Jury. My Lord, we are ſatisfied. 

Mr. Baron Hatſell. I believe you may aſk her 
Mother, ſhe will tell you whether it be her 
Daughter's Hand. 

Mrs. Stout. How ſhould I know! I know ſhe was 
no ſuch Perſon, her Hand may be counterfeited. 

Mr, Baron Hatſell. But if it were written in a 
more ſober Stile, what would you ſay then? 

Mrs. Stout. I ſhan't fay it to be her Hand, 
unleſs I ſaw her write it. 


(Then the Leiter was ſhewn to Mr. Stout.) 


Mr. Stout. *Tis like my Siſter's Hand. 

Mr Bar. Hatſell. Do you believe it to be her Hand? 

Mr. Stout. No, I don't believe it; becauſe it 
don't ſuit her Character. 

Mr. Bar. Hatſell. But do you think ſhe might not 
conceal from you what were her inward Thoughts. 

Mr. Stout. Not in ſuch a Degree as this. 

Mr. Cowper. Call Mrs. Barefoot and her Maid. 
I defire they may be aſk'd what they know about 
my taking of Lodgings at their Houſe. 

Mr. Baron Hat/ell. This is taken for granted. 

Mrs. Barefcet. When you came to my Houſe, 
you aſk*d me, if I had receiv'd a Letter from 
your Brother, and I told you, No. 

Mr. Cowper. What did I ſay to that? 

Mrs. Barefoot. Then you aſk*d me if I expected 
you? and I told you, Yes, by reaſon I had heard 
nothing from you. 


Mr. Cowper, 3 ay [ lodge that =" ht ? 
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Mrs. Barefoot. I had prepar'd the Lodging be- 
fore you came, expecting you or Mr. Cowper your 
Brother. ; 

Mr. Cowper. And I did come? 

Mrs. Barefoot. Yes, as you us'd to do. 

Mr. Cowper. Did I ſend for my Things from 
the Coffee-houſe ? | : 

Mrs. Barefoot. Yes, you did, and I carried them 
up in your Chamber as I us'd to do. 

Mr. Baron Hatſell. Where did Mr. Cowper dine 
that Day ? 

Mrs. . Mrs. Stout ſent her Maid to deſire 
him to come to Dinner at their Houſe ; whether he 
went thither or no I can't ſay, but he went out. 

Mr. Cowper, What Time did I come into my 
Lodging that Night? 

Mrs. Barefoot. It was a little after Eleven, 

Mr. Cowper. You are ſure I came in a little af- 


ter Eleven. 

Mrs. Barefoot. Yes. 

Mr. Jones. By what Clock? By the Town- Clock? 
Mrs. Barefoot. Yes. | 

Mr.Coper. Did I go out any more that Night? 

Mrs, Barefoot. No. 

Mr. Cowper. Is your Maid there? 

Mrs, Barefoot. Yes. 

Mr. Baron Hat/el/, What is your Name:? 

Mrs. Hanwell. Mary Hanwell. 

Mr. Cowper. Pray, what Time was it I came 

to my Lodging? | 

Mrs. Hantvell. You came in a little after Ele- 
ven a-Clock. ; 

Mr. Cowper. Are you very poſitive in that? 

Mrs. Hanwell, Yes, I am very poſitive. 

Mr. C:wper. What was done before I went to 

Bed ? 

Mrs. 11anwell. My Lord, I went up and made a 
Fire, and then I came down again, and then] went 
up and warm'd Mr. C:eper*s Bed, and then he de- 
ſir'd another Blanket, and I came down for it; 
and all this took up a conſiderable Time; and Mr. 
Cooper was in Bed before Twelve a- Clock. 

Mr. Cotoper. Did I go out again that Night? 
Mrs. Hanwell. No, you went out no more. 
Mr. Cooper. Now, if your Lordſhip pleaſes, I 

would explain that Part of Sarab Malter the Maid's 
Evidence, where ſhe ſays her Miſtreſs order'd her 
to warm the Bed, and I never contradicted it. Your 
Lordſhip obſerves the Words in the laſt of the two 
Letters, No Inconvenience can attend your cobabiting 
with me; and afterwards, I won't Fly for it: For 
come Life come Death, I am reſolv'd, and ſo on 
I had rather leave it to beobſerved, than make the 
Obſervation my ſelf, whatmight be the Diſpute be- 
tween us at the Time the Maid ſpeaks of. I think 
it was not neceſſary ſhe ſhould be preſent at the 
Debate; and therefore I might not interrupt her 
Miſtreſs in the Orders ſhe gave; but as ſoon as the 
Maid was gone, I made ule of theſe Objections ; 
and I told Mrs. Stout, by what Accident was ob- 
liged to take up my Lodging at Mr. Barefost's, 
and that the Family was fitting up for me: That 


my ſtaying at her Houſe under theſe Circum- 


ſtances, would in probability provoke the Cenſure 
of the Town and Country; and that therefore [ 
could not ſtay, whatever my Inclination otherwiſe 
might be; but, my Lord, my Reaſons not pre- 
vailing, I was forced to decide the Controverſy by 
going tomy Lodging, ſo that the Maid may ſwear 
true, when ſhe ſays I did not contradict her Orders. 

Mr. Baron Hatſe!!l, I believe you have done 
now, Mr. Cowper. L 


Mr. Cowper. No, my Lord, I have more Evi. 
dence to give, Call Ekzabeth Spurr. 

If your Cordfhip pleaſes to obſerve, I have al. 
=_ proved by two Witneſſes that I was actually 
at Mr. Barefool's a little after Eleven; fo that it] 
was to reſt upon this Proof, here is not the leaſt 
Article of Time, in which it can be ſuppoſed was 
employ'd in this Matter: But, ſays Sarah IH aller, 
the Maid, to obviate (I preſume) this Evidence 
of mine, our Houſe-Clock went faſter than the 
Town-Clock. Now to anſwer this too, I ſhall fir. 
ther prove to your Lordſhip, that before I came 
to my Lodging, I was at the Glove and Dalplin 
Inn, where I had a little Account of about fix or 
ſeven Shillings, as I remember, for Horle-keep. 
ing, and which I then paid. 

Mr. Cowper. Do you remember my coming to 
your Houſe, and at what Time ? a 

E. Spurr. The Clock ſtruck Eleven, juſt as you 
came into the Door. 

Mr.Cowper. How long did I ſtay at the Cove? 

E. Spurr. About a Quarter of an Hour, 

Mr. Cowper. How far is it from the Glove and 
Dolphin to Mrs, Stout's Houſe ? 

. Spurr, About a Quarter of a Mile, or not 
quite ſo far. 

Mr.Cowper. Call Mary Kingi:t, and George Man, 
(who not then appearing) in the mean time, I would 
obſerve to your Lordſhip, that to go from Mrs, 
Stout's Houſe to the Place where ſhe was drown'd, 
and to return from thence to the Glove and Da. 
phin, will take up at leaſt half an Hour, as I ſhall 
prove, and then the Matter will ſtand thus: Says 


Sarah Walker, you went about a Quarter after E. 


leven; but our Clock went half an Hour too fiſt: 
Then according to her Account, I went three Quar- 
ters after Ten by the Town-Clock ; and if it re- 
quires (as ſay, I ſhall prove it does) half an Hour 
to go to the Place where ſhe was drown'd, and to 
return from thence to the Glve Inn, that would 
make it a Quarter paſt Eleven when I came to the 
Inn by the Town-Clock, which it was not ; and 
if I ſtaid therea Quarter of an Hour (which is pro- 
ved I did not)it muſt be half an Hour afterEleven 
when I came to my Lodging by the ſame Clock, 
which it was not; ſo that I think this Matter as 
to the Time 1s very clear. My Lord, to prove the 
Time it requires to go from Mrs.S!cut's to the Place 
where ſhe drown'd her ſelf, and to return to the 
Glove, I defire Sir William Afhurſt may be called. 

Sir William Aſburſt. My Lord, Ican't ſay Iwalk'd 
as faſt as I could, but I went with a Gentleman | 
ſee here to ſatisfie my ſelf about the Probability 
of this Matter; I walk'd as People uſually do, 
and I found it took up half an Hour and a Mi 
nute, when I walk'd with that Gentleman. 

Mr. Baron Hatſe!]. Who was with you, Sir? 

Sir William Abbunſt. Mr. Thompſon was with 
me the Time I mention. I walk'd it before with 
Sir Thomas Lane. 

Mr. Thompſon, My Lord, indeed it will tak: 
a compleat half Hour. 

Mr. Cowper. I deſire Sir Thomas Lane may give 
you an Account of the Diſtance between one Place 
and the other. ; 

Sir Thomas Lane. Sir William Aſhurſt and I did 
walk to the Place mentioned, and we were careful 
to take notice of the Time, and it took up about 
three Quarters of an Hour, according to m 
Obſervation ; and we did not ſtay at all by the 
Way, except jult to look upon the Hoſpital. 


Mr. 


he, 


Mr. Cotepcr. Now, my Lord, Mary Kingitt and 
Geerge Man, the Servants at t2e Glove, are come : 
Pray, Mrs. King?tt, do you remember my coming 
into the Glow? 2 Dolphin ? 
rr Kinoitt. Les. 
Ms Chager: How long did I ſtay there? 
Mary Kingitt. About a quarter of an Hour, 
Mr. Cowper. What was my Buſineſs there? 
Mary Kingitt. Youcame and enquir'd what you 
* Bar. Ilatſell. What a-Clock was it then? 
Marv Kingitt. I thought it was about Eleven; 
our bother Maid told it Eirven. N 
Mr. Jones. How came you to take Notice of 


the Time? 
Mary Kingitt. She heard the Clock go Eleven, 


but I did not. 
Mr. Cowper. Was there any Diſpute about the 


Account ? 

Mary Kingitt. You aſk'd the Hoſtler how that 
came to ſtand in the Book, concerning the Horſe; 
for you told him, You thought you had paid ſome 
Part of it, and he told you, You had not. 

Mr. Cowp:r. My Lord, with your Lordſhip's 
Favour, I would aſk George Man a Queſtion to the 
fame Point. Do you remember my coming into 
the Gl;ve and Dolphin ? G. Man. Yes. 

Mr. Cowprr. How long did I ſtay there? 

G. Man. You ſtaid but a quarter of an Hour, 
as near as I can gueſs. 

Mr. Cotoper. 1 will now call a Witneſs to prove 
that this Maid Sarah Halter is not lo cautious and 
careful how ſhe ſwears, as] think ſhe ought to be. 

Call Mrs. Mince. 

Mr. Bar. Ila: ſell. Pray wherein hath Sarah Walker 
ſaid any Thing that is falſe? p 

Mr. Cowper. In this; Iaſk'd her when ſhe gave 
Evidence, Whether ſhe went out to ſce for her 
Miſtreſs all that Night, and whether her Miſtreſs 
did not uſe to ſtay out a- Nights, and whether ſhe 
her had not uſed to ſay ſo? If your Lordſhip 
pleaſes to remember the ſaid No. Pray Mrs. Mince, 
what have you heard Mrs. Staut's Maid ſay con- 


Corning her Miſtreſs, particularly as to her ſtay- 


ing out all Night? 
Mrs. Mince, She hath ſaid, That her Miſtreſs 
did not love to keep Company with Quakers; and 


that ſhe paid for her own Board and her Maid's; 


and, that when ſhe entertain*d any Body, *rwas at 
her own Charge. And ſhe hath ſaid, that Mrs. Stout 
uſed to aſk, Who is with you, Child? and ſhe 
would not tell her; and, that ſhe did entertain her 
Friends in the Summer- houſe now and then with 
a Bottle of Wine; and when her Mother aſk'd 
who was there, her Miſtreſs would ſay, Bring it 
in here, I ſuppoſe there is none but Friends : And 
after the Company was gone, the us'd to make 
lier Mother believe that the went to Bed, but ſhe 
us'd to go out and take the Key with her, and 
ometimes ſhe would go out at the Window; and 
ſhe ſaid particularly, One time ſhe went out at 
the Garden Window, when the Garden Door was 
lock*d, and, that ſhe bid her not fir up for her, 
tor ſhe would not come in at any Time. 

Mr. Bar. Tlagſell. Did ever Sarah Halter tell you 
that Mrs, Senf ſtaid out all Night ? 

Mrs. Mince, She hath ſaid, She could not tell 
what Time ſhe came in, ſor ſhe went to Bed. 

Mr. Cozper. Now, if your Lordſhip pleaſe, will 
prove to you, it it may be thought material, that 


Cue, at whoſe Houle theſe Gentlemen lodg'd, 
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ſhould ſay, That if I had viſited Mrs, Stout none of 
all this had been (upon ſo little an Omiſſion it ſeems 
did this Proſecution depend) To which I give this 
Anſwer, my Lord; I never did once go to viſit her 
in my Life, ſne knows it. Now, for a Man offi- 
ciouſly to make a new Viſit in the Time of the 
Aſſizes, oneengag'd in Buſineſs as I was, and eſpe- 
cially upon ſo melancholy an Occaſion, I ſay, for 
me to goofficiouſly to ſee a Woman I never had 
the leaſt Knowledge of, would have been thought 
more ſtrange (and juſtly might have been fo) than 
the Omiſſion of that Ceremony. For my Part, I 
cannot conceive what Mr. Gurrey could mean, this 
being the Caſe, by ſaying, That if I had viſited 
Mrs. Stout, nothing of this had happen d. 

Mr. Bar. Hatſell. Mr. Cotuper, he is not the Pro- 
ſecutor, I think *tis no matter what he ſaid. 

Mr. er. I take it, my Lord, with humble 
Submiſſion, 'tis material as he is a principal Wir. 
neſs againſt theſe Gentlemen; and the rather, for 
that he now pretends, that what he did was out 
of Conſcience. My Lord, I haveonly one Thing 
more to ſay, I know not whether *twill be requi- 
fire for me, or no, to give ſome Account of my 
feif. Sir William Aſhurſt, if you pleaſe. | 

Sir Milliam Aſhhurſt. My Lord, if I had not had 
a good Opinion of this Gentleman, I had not 
come on purpoſe to hear this Cauſe, which has 
made ſo great a Noiſe all Exgland over. | 

Mr. Bar. Hatſe!l. But what do you ſay as to Mr. 
Cowper's Reputation, for which you are call'd? 

Sir William Aſhurſt, Ialways thought Mr. Cow- 
per to be a Gentleman of ſingular Humanity and 
Integrity 3 he is an Officer in London, and as to 
his Management of his Office, I think no Man 
ever perform'd it better, or has a better Reputa- 
tion in the Place where he lives. 

Sir Thomas Lane. My Lord, I came hither on 
purpoſe to own this Gentleman, and indeed he de- 
ſerves to be own'd by his Friends, and thoſe that 
know him; his Character is altogether untainted 
with us, he has gain'd a good Reputation inthe Bu- 
neſs wherein he is concern*d, he has behav*d him- 
ſelf in his Office which he holdsof the City of Lon- 
don very honeſtly and well; I never knew him diſco- 
ver any ill Nature in his Temper ; I think he can't 
be ſuſpected of this or any other Act of Barbarity. 

Mr. C:wper. My Lord, in the next place! neva 
call Mr. Cox, who has the Honour to ſerve in Par- 
liament for the Borough of Southwark,and has been 
my near Neighbour theſe eight or nine Years, If 
you pleaſe, Mr. Cox, give an Account what Re- 
putation and Character I have in that Place. 

Mr. Coax. My Lord, I live in Southwark, where 
Mr. Cowper lives: I have liv*d by him eight or nine 
Years; I know him to be a Perſon of Integrity 
and Worth, all the Neighbourscourt his Company. 
I take him to have as much Honour and Honeſt 
as any Gentleman whatſoever ; and, of all Men 
that I know, he would be the laſt Man that 1 
ſhould ſuſpect of ſuch a Fact as this is: I believe 
nothing in the World could move him to enter- 
tain the leaſt Thought of 1o foul an Act. 

Mr. Cowper. Mr. Thompſon, I deſire you would be 
pleas'd to give an Accountof what you know of me. 

Mr. Thompſon. If you pleaſe, my Lord, the firſt 
Acquaintance I had with Mr. Cowper was in our 
Childhood, I had the Honour to go to Weftminſter 
School with him; I did not renew my Acquain- 
tance with him till about five Yearsago ; ſince that 
Time I have beenoften with him, and have ſeveral 
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Times had Occaſion to aſk his Advice in Matters 
relating to his Profeſſion; and I think no Man 
more Richſul in the Service of his Client than he 
is, and I am ſure he is very deſerving of the E- 
ſteem of any Man, and 1 believe he never enter- 
tain'd a Thought of ſo foul and barbarous a Fact 
as this, of which he is accuſed. 

Mr. Bar. Hatſell. Mr. lar ſon, you have heard the 
Evidence, what do you ſay to it? 

Mr. Mar/on. My Lord, our Buſineſs at Hertford 
was this: Mr. Ellis Stevens and I went down, he is 
Clerk of the Papers of the King*s- Bench,and Mr Ro- 
gers is Steward of the King*s-Bench, and it was their 
Duty to waitupon my Lord Chiet- Juſtice, with the 
Marſhal of the King*s-Bench,out of Town; and on 
Monday Morning we went to my Lord Chiet- Ju- 
ſtice*'s Houſe in Lincolr 5-Ian-Fields,as we us'd todo, 
and there ſet out; but I, being an Attorney of the 
Borough Court, could not with any Convenience 
go farther with them than to a Place which I think 
is call'd Kingſland, and therefore I return'd to my 
Buſineſs in Southwark, where I atrended the Court, 
as was cuſtomary and neceſſary for me to do, and 
ſet forth from thence at paſt Four in the Aſter- 
noon : By the way, as I remember, about J/althom- 
Croſs, I met one Mr. Hanks, a Clergymanof my Ac- 
quaintance, who had been likewiſe to attend my 
Lord Chief- Juſtice to Hertford, and was returning 
from thence ; with ſome Perſuaſion I prevaiPd with 
him to go back again with me to Hertford, telling 

him, I did not know the Way; and we gallop*d 
every Step of it, becauſe Night was coming on, it 
was about Eight a-Clock when we came in. Mr. 
Hanks and I found the Marſhal, Mr. Stevens, Mr. 
Rogers, Mr. Rutkin,and others of the Marfhal's Ac- 
quaintace, at the Coffee=houſe ; and truly when I 
came in, I might, for ought I know, be in a Sweat 
with riding ſo hard as we did, but even then I was 
not in ſuch a Sweat as the Witneſs would have 1t. 
My Lord, we went from thence to the Glove and 
Dolphin, and ſtay'd there till about Eleven a- Clock. 
Mr. Rugergand I had a Diſpute who ſhould lie with 
Mr. &/evens at the now Witneſs Mr. Gurrey's; at 
laſt *rwas agreed between us to go to Grrrey's to ſee 
what Convenience he could make for us, and to 
drink a Glaſs of Wine at our Lodging; but after- 
wards it came in Mr. Rutkin's Head that he was to 
lie with the Marſhal, and for that reaſon, he ſaid, 
he would go back again; and accordingly he went, 
and Mr. Hanks with him, after they had ſeen us into 
our Lodgings, and Mr. Stevens, Mr. Regers and I 
drank three Bottles of Wine together, Mr. Gurrey, 
our Landlord, was ſent to fetch it; and afterwards 
in jocular Converſation, Ibelic ve Mr. Stevens might 
aſk Mr. Gurrey if he knew one Mrs. Sarab Stout ? and 
the Reaſon why he aſk'd that Queſtion our Wit- 
neſs will explain. I believe he might likewiſe aſk 
what fort of Woman ſhe was? and poſſibly I might 
ſay the Words, My Friend may be in<with her,tho* I 
remember not I did ſay any thing like it, but I ſay 
there 1s a Poſſibility I might, becauſe I had heard 
ſhe had deny*d Mr. Marſpall's Suit, and that might 
induce me to ſay, My Friend may be in with her, tor 
all that I remember. I confeſs Mr. Rogers aſk*d me 
what Money I had got that Day, meaning at the 
Borough-Court? I anſwer'd, Fifty Shillings; ſaith 
he, We have been here a ſpending our Money, I 
think you ought to treat us, or to that purpoſe. 
As to the Bundle mention'd, I had no ſuch, except 
a Pair of Sleeves and a Neckcloth. As to the Evi- 
dence which goes to Words ſpoken, the Witneſſes 


have fruitful Inventions; and as they have wreſt. 
ed and improv'd the Inſtances I have been parti. 
cular in, ſo have they the reſt, or otherwiſe tors'q 
them out of their own Heads. ” 
Mr. Bar. Ealſell. Mr. Rogers,what do you ſay toit 
Mr. Rogers. We came down with the Marſha] 
of the King*s-Bench, it rain*d every Step of the Way 
ſo that my Spatterdaſhes and Shocs were fain tg 
be dry'd; and it raining ſo hard, we did nor 
think Mr. Marſon would have come that Day, and 
therefore we provided but one Bed, tho“ otherwiſ. 
we ſhould have provided two, and were to give a 
Crown for our Night's Lodging. We went from 


the Coffee- houſe to the Tavern, as Mr. Marſon has 


ſaid, and from the Tavern the next Way to our 
Lodging, where there was ſome merry and open 
Diſcourſe of this Gentlewoman, but I never law 
her in my Life, nor heard of her Name before ſlie 
was mention'd there. 

Mr. Stevens. We never ſtirr'd from one another, 
but went along with the Marſha} of the Kin?'s. 
Benth, to accompany my Lord Cliief - Juſtice out 
of Town, as 1s uſual. N 


Mr. Bar. Hat ſell. I thought it had been as uſu 


ſor him to go but half the Way with my Lord 
Chief.-Juſtice. 

Mr. Rogers. They generally return back after 
they have gone halt the Way, bur ſome of the 
Head-Officars go throughout. 

Mr. Stevens. *T was the firſt Circuit after the 
Marſhal came into his Office, and that's the Rea- 
fon the Marſhal went the whole Way. | 

Mr. Bar. Hatſell. Did not you talk of her Court- 
ing-days being over? 

Priſcn:rs. Not one Word of it; we abſolutely 
deny 1t. 
Mr. Stevens. T never ſaw her. 

Mr. Jones. Mr. Marſon, did you ride in Boots! 

Mr. Marſon. Yes. 

Mr. Jones. How came your Shoes to be wet? 

Mr. Marſen. I had none. 


Call Mr. Heath, M.. Hunt, and Mr. Foſter. 


Mr. Marfon. Mr. IIunt, will you pleaſe to ac- 
quaint my Lord and the Jury with what Diſcourſe 
we had on Sunday Night before the Aſſizes, at 
the Old Devil Tavern at Temple- Bar. 

Mr. Hunt. On Sunday Night I happen'd to be in 
Company with Mr. Marſan, and three or four more 
of Clifford's-Iun, and there was a Diſcourſe of the 
Marſhal's attending my Lord Chief- Juſtice out ol 
Town to Hertford, and Mr. Marſon ſaid, I mas 5: 
the Marſhal may require my <vaiting upon him t90 ant 
the whole Company being knowa to Mr. AH, 
and there being a Diſcourſe of Mr. Marſpa!/s court- 
ing of Mrs. Stout, ſaith one of the Company, If yo! 
do go to Hertford, pray enquire after Mr, Marlhall's 
Miſtreſs, and bring us an Account of her, | 

Mr. Zones. Who was in Company ? | 

Mr. Hunt. There was Mr. Heath, Mr. Fer, Mr. 
Mar ſon, Mr. Stevens, Mr. Bevor, and Mr. Marjvall 

Mr. Marſon. Now *twas this Diſcourſe that gave 
us an Occaſion totalk of this Woman at C 
Houſe, which we did openly and harmleſiy. Mr. 
Forſter, do you remember any Thing of our talks 
ing of this Gentlewoman on Sanda) Night? 

Mr. Fofter. Yes; I and they were talking, that 
they ſhould go to Hertford the next Day, to wall 
on the Marſhal, in Compliment to my Lord Chiet- 
Juſtice, and go as far as Hertford; and there be- 
ing a Report, that Mr. Marſball courted this Wo- 

man, 
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we put it in a jeſting Way, Pray enquire af- 
— 1 Mar ſhall*s re how the Match goes on; 
fer there was ſome Wagers between him and the Com- 
pony, who ſhould be married firſt : And fo, in a jocu- 
lar way ir went about, and M r. Marſonor Mr. Ste- 
wens ſaid, They would do their Endeavour, and they 
would enquire after the Lady, and give as good an 
Account of her as they could. 
Mr. Sevens, If you pleaſe, my Lord, we will 
call another to this Purpoſe. 
Mr. Bar. Hatſell. No, I think you need not, for 


it ſeems not material. 


Then Mr. Hanks was call'd. 


Mr. Hanks. I came as far as Waltham'”s-Crofs to 
wait uon my Lord Chief. Juſtice; I ſtay'ꝗ there 
till about Four or Five a Clock, and then ſet out 
for London; and I mer with Mr. Marſon, who im- 
portun'd me to go back with him to Hertford, and 
accordingly I did fo, and we came in about Se- 
ven or Eight at Night, and we enquir'd after the 
Marſhalot the King*s-Bench, and where he had ſet 
up h1s Horſes, and we found him in the Coffee- 
houſe juit by the Court, and we Went and ſet up 
our Horſes, and came again to him; from thence 
we went to the Glove and Dolphin Tavern; theſe 
three Gentlemen and the Marſhal, and one Mr. 
Nu tin came afterwards to us, and we ſtay'd till 
about Fleven at the Glove and Dolphin, 

Mr. Marſan. Do you remember how we rid? 

Mr. Hanks. Yes, very hard. 

Mr. Bar. Hat/e!l. What Time did you come in- 
to the Tavern ? 

Mr. Henks. Between Seven and Eight, as I re- 
member. 

Mr. Bar. Hatſell. And did you ſtay there till paſt 
Eleven? . 

Mr. Hanks, Till about Eleven, little more or 
leſs ; we went away together in order to drink a 
Glaſs of Wine with them at their Lodging ; but 
Mr. R:t%1ia conſidering that he was to drink a Glaſs 
of Wine, and lie with the Marſhal, thought it 
would diſturb the Marſhal ; So, faith he, / v7! not 
go in; but we ſaw them go into their Lodgings, 
and return'd to the Bull, where we eat Part of a 
Fowl, and I was never out of Mr. Marſoan's Com- 
pany all that Time. 

Mr. Marſon. When you took your leave of me, 


don't you remember that the Door wasclap'd to? 


Mr. Hanks. I cant't remember that. 

Mr. Mar/on. Mr. Gurrey faith, I never went out 
alter I came home, Mr. Raikin, pray give an Ac- 
count to my Lord, and the Gentlemen of the Jury, 
ot what you know of my coming to Hertford. 

Mr. Rutkin, My Lord, I came to wait on the 
Marſhal of the King*s- Bench to eriford, and when 
we were come to Hertford we put up our Horſes at 
the Bull, and made our ſelves a little clean; we 
went to Church, and dined at the Bull, and then 
ve walk'd in and about the Court, and diverted 
our ſelves till about Seven a- Clock; and between 
deren and. Eight a- Clock came Mr. Mar ſon and 
Dr. Hanks to Town, and then we agreed to go to 
the Dolphin and Glove to drink a Glaſs of Wine: 
The Marſhal went to fee an ancient Gentleman, 
and we went to the Dolphin and Glove, and ſtay'd 
there till paſt Ten a- Clock, and after the Reckon- 
ing was paid we went with them to their Lodg- 
ng, with a Deſign to take a Glaſs of Wine; but 


. then J conſider'd 1 was to lie with the Marſhal, 
aud for that Reaſon ] reſolv'd not to go in, but 


| 
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came away, and went to the Bull Im, and drank 
Part of a Pint of Wine, and afterwards went to 
the next Door to the Bu!l- Inn, where I lay with 
the Marſhal, | 

Mr. Jones. What Time did the Gentlemen go 
to their a $3 


Mr. Rutkin. I am not poſitive as to that, but 
believe *twas about Eleven a-Clock. | 
Mr. Marſen, If your Lordſhip pleaſes, now 'I 
call ſome Perſons to give an Account of me. 
Mr. Cox. EF 

Mr. Cox. T have known Mr. Marſona long time, 
and had alway a good Opinion of him; I don't 
believe 50007. would tempt him to do ſuch a Fact. 

Mr. Mar/on. Captain Wiſe, I defire you would 
pleaſe to ſpeak what you know of me. 

Mr. C:zvper. My Lord, becauſe theſe Gentlemen 
are Strangers in the Country, I think, if in taking 
an Account of any Evidence for my ſelf there is 
any Thing occurs to me that they may have a juſt - 
Advantage of, I think I ought not to conceal it, 
for-I am as much concern'd to juſtify their Inno- 
cence as my own. The principal Witneſs againſt 
them is one Gurrey; and I will prove to you, that 
ſince he appear*d in this Court, and gave his Evi- 
dence, he went out in a triumphant Manner, and 
boaſted, That he, by his Management, had done 
more againſt theſe Gentlemen than all the Proſecu- 
tor's Witneſſes could do befides. To add to that, 
have another Piece of Evidence that I have heen 
juſt acquainted with: My Lord, *tis the Widow 
Davis, Currey's Wife's Siſter, that I would call. 

Major Lane. My Lord, I have known Mr. Mar- 
ſon ever ſince he was two Years old, and never 
ſaw him but a civiliz*d Man in my Life; he was 
well bred up among us, and I never faw him gi- 
ven to Debauchery in all my Life. 

Mr. Bar. Tlatſell. Where do you live? 

Major Lane. In Somthwark, my Lord. 

Mr. Bar. Het/e!/. Well, what do you ſay, Mrs. 
Davis ? 

Mrs. Davts. I came to the Houſe where theſe 
Gentlemen lodg'd; I was in about half an Hour, 
and my Silter aſł'd me to air two or three Pair 
of Sheets: When I had air'd the Sheets, ſhe aſk*d 
me to go up and help to lay them on; and, before 
I had laid them on, theſe Gentlemen came into 
the Room. 

Mr. Bar. Halſell. What Hour? 

Mrs. Davis. By the Time of my going out a- 
gain, I believe it might be about Ten, or ſome- 
thing better, and they drank three Quarts of Wine, 
and they had ſome Bread and Butter and Cheeſe 
carried up, and ſo they went to Bed; and after 
my Brother went to fetch Mr. Gape, that lay at 
his Houſe, from FHotkte;*s. 

Mr. Cowwper. I only beg leave to obſerve, that 
Curry deny*d that he went for him. 

Mr. Bar. Hatſell. Ay; but this ſignifies very 
little, whether it be true or falſe. 

Mrs. Davis. The next Day after, theſe Gentle- 
men were about the Town; and ſhe faid, She did 
believe they were come to clear a young Man (a 
Miniſter's Son) that was try'd at the Bar for rob- 
bing the Mail: Iaſk'd why ſhe thought ſo? ſhe 
ſaid, She was ſure of it: And I aſk'd her, how 
ſhe could be fure of it, when ſhe was never told 
ſo? Why, ſaid I, do they accuſe theſe Gentlemen? 
T hey ought rather to take up the Gentleman that 
was with Mrs. Stout's Maid; and ſhe ſaid, It they 
took up Mrs, Sous's Maid, they ſhould have never a 
Witneſs. Mr. 
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Mr. Bar. Hatſell. Who was That that was talk- 
ing with Mrs. Sous Maid? 

Mrs. Davis. I don't know, but ſhe ſaid ſhe did 
not like their Actions; and therefore ſhe ought 
to have been examined who ſhe was with. 

Capt, Wiſe. 1 have known Mr. Marſon ſeveral 
Years, and he is a Perſon of as fair Reputation 
as any in the Borough. - : N 

Mr. Reading. I have been acquainted with Mr. 
Marſon Twenty Years, he lives near the Houſe 
where I now do: He has a general good Cha- 
rafter among his Neighbours, for a fair Man in 
his Practice, an honeſt Man, and a Man of good 
Converſation. | 
Mr. Bar. Hatſell. Well, Mr. Stevens, What do 
you ſay ? . 

Mr. Stevens. I deſire Sir Robert Auſtin to give 
an Account of me. : 

Sir Robert Auſtin. Ihaveknown Mr. Stevens ma- 
ny Years; his Brother is Captain in a neighbour- 
ing Country; he is reckon'd not only an honeſt 
Man in his Practice, but has the general Character 
of a good-natur'd Man; and he is ſo far from be- 
ing a Perſon likely to do ſuch an Action, that, for 
a younger Brother, he was very well provided 
for; his Father left him a Thouſand Pounds, 
and he is Clerk of the Papers, which 1s reputed 
worth a Hundred Pounds a Year, and is in good 
Practice beſides. 

Furyman. I have known him ſeveral Years, and 
= has the ſame Reputation Sir Radert has given 

im. 

Sir John Shaw. I know Mr. Stevens, and his Bro- 
ther Captain Stevens: As to this Gentleman, he 
hath always behav'd himſelf well in our Coun- 
try, and hath the Character of an honeſt Gentle- 
man. 

Mr. Evans. I have known him for theſe eight 
Years, and tobe a very civil Perſon, and well edu- 
cated, and never heard but a good Character of 
him: I have alſo known Mr. Mar/on theſe ten 
Years, and never ſaw any Ill by him, and do be- 
lieve, that he or the other would not have done 
ſuch an ill thing to have gain'd this Country. 

Mr. Menlove. My Lord, Mr. Stevens was my 
Clerk, and he behav'd himſelf very honeſtly with 
me. And ſince that, I have kept a Correſpon- 
dence with him, and I believe he would not do 
ſuch a Thing for all the World. 

Mr. Bar. Hat ſell. Call ſome Body to ſpeak for 
Mr. Ropers, if there be any. 

Mr. Evans. My Lord, Mr. Rogers hath. a gene- 
ral Character in Sauilevart, for a very honeſt Man, 

Mr. Rogers. Pray call Mr. Lygoe. Sir, pleaſe to 
give my Lord and the Court an Account what 
you know of me. 

Mr. Lygce. My Lord, I have known all the three 
Gentlemen at the Bar, but particularly Mr. Rogers 
and Mr. Stevens, from their Infancy. I have em- 
ploy'd them both in Buſineſs ſeveral times, and 
always found them fair Practiſers; and belicve 
neither of them would be guilty of doing an ill 
AR. 

Mr. Rogers. Call Mr. Thurlby. Sir, Pray give 
the Court an Account how I behaved my felt in 
your Service. 

Mr. Bar. Hatſell. Come, Mr. Thur/by, What do 
you fay of Mr. Rogers ? 

Mr. Thurlby. My Lord, Mr. Rogers lived with me 
about eight Years, in which Time 1 frequently 
truſted him with very great Sums of Money, [ 


2 


ever found him juſt and faithful, and can't he. 
lieve, that any Money could tempt him to do an 
Akt of this Kind. WEE 

Mr. Jones. My Lord, we inſiſt _ it, That 
Mr. Cowper hath given a different Evidence now 
from what he did before the Coroner ; for there 
he ſaid he never knew any Diſtraction, or Love. fit, 
or other Occaſion ſhe had to put her upon this ex. 
travagant Action. Now, here he comes, and 
would have the whole Scheme turn'd upon a Love. 
fit. Call John Maſon. (Il bo was ſworn.) 

Mr. Bar. Hatſell. What do you lay, Sir, to this 
Matter? 

Mr. Scout. When Mr. Cowper was examin'd be. 
fore the Coroner, he was aſk'd, if he knew any Rea- 
ſon why ſhe ſhould do ſuch a Thing? and he ſaid, 
She was a very modeſt Woman, and he knew ng 
Cauſe why ſhe ſhould do ſuch a Thing as this 
John Maſon, Was y by when Mr. Cowper gave 
Evidence before the Coroner ? 

Maſon. Yes. 

Mr. Jones. What did he ſay ? 


Maſon. He ſaid he did not know any Thing. 


was the Cauſe of it, but ſhe was a very modeſt 
Perſon. 

Mr. Jones. Was he upon his Oath ? 

Maſon. Yes, he was. | 5 

Mr. Bar. Hatſell. When did he ſay this? 

Maſon. It was the ſame Day ſhe was found. 

Mr. Jones. Did they aſk him any Queſtion, if he 
knew any Perſon that ſhe was in Love with? 

Maſon. He ſaid he knew but of one, and his 
Name was Marſball, and Mr. Marſhall told him, 
That he was always repulſed by her. 

Mr. Stout. 1 deſire Fobn Archer may be aſked 


the ſame Queſtion. ( ho cas ſworn.) 
Mr. Jones. Was you preſent with the Coroner's 
Inqueſt ? 


J. Archer. Yes. 

Mr. Jones. Was Mr. Cooper examin'd by them? 

J. Archer, Yes, he was? 

Mr. ones, What did he ſay concerning Mrs, 
Stout then ? f 

7 Archer. They aſk'd him, If he knew any 
Occaſion for Mrs. Stou!'s Death? and he faid, 
He knew nothing of it, or of any Letters ? 

Mr. Cowper. Then I muſt call over the whole 
Coroner's Inqueſt to prove the contrary. 

Mr. Bar. Halſell. Did they aſk him concerning 
any Letters? 

J. Archer. They aſk'd him if he knew of any 
Thing that might be the Occaſion of her Death. 

Mr. Bar. Flatſell. I aſk you again, if they aſk'd 
him it he knew of any Letters? 

J. Archer. My Lord, I don't remember that. 

Mr. Stout. 1 would have called ſome of the Co- 
roner's Inqueſt, but I was ſtopp'd in it. 

Juryman. We have taken Minutes of what has 
pais*'d : If your Lordſhip pleaſe, we will with 
draw, 

Mr. Bar. Hatſell. They muſt make an End firft 

Mr. Jenes. If your Lordſhip pleaſe, we will cal 
one Witneſs to falſify one Piece of their Evi 
dence, and that is one Widow Lartiu. (I boa ca 


fern.) 


Mr. Janes. Do you remember one Mr. Rutkis 
being at your Houſe ? 
Larkin. Yes. 
Mr. Jones, At what Time did he come in? 
Larkin. Between Nine and Ten of the Clock. 
Mr. 7exes, Was the Marſhal then in the ne. 
Ar- 
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Larkin. No \ the Marſhal did not come till 
n Hour after. 
. Jones. Did not he go out afterwards? 

Larkin. Not that I know of. 

Mr. Rutkins. I am ſatisfied it was paſt Eleven 
when I came in. 2 : 

Mr. Baron Hatſell. It is likely it may be true; 
for, I believe they did not keep very good Hours 
at that Time. 

Mr. Stout. I deſire to call ſome Witneſſes to 
my Siſter's Repuration. ; 

Mr. Jones. My Lord, they would call Witneſſes 
to this Gentlewoman's Reputation; I believe the 
whole Town would atteſt for That, that ſhe was 
a Woman of a good Reputation. Indeed they 
have produced ſome Letters without a Name, but 
if they inſiſt upon any thing againſt her Reputa- 
tion, we mult call our Witneſſes. 

Mr. Baron Hat ſell. I believe no Body diſputes 
That ; ſhe might be a virtuous Woman, and her 
Brains might be turn'd by her Paſſion, or ſome 


Diſtemper. 


Gentlemen of the Jury, you have heard a very 
long Evidence. I am ſure that you can't expect 
that I ſhould ſum ir up fully; but I will take No- 
tice of ſome Things to you, that I think are moſt 
material; and if I omit any Thing that is mate- 
rial, J would deſire Mr. Janes (that is Counſel for 
the King) and Mr.Cowper to put me in mind of it. 

The Indictment againſt the Priſoners at the 
Bar is for a very great Crime, it is for Murder, 
which is one of the moſt horrid of all Crimes : 


\ You are to conſider firſt what Evidence you have 


heard to prove it; and tho? there be no direct 
Proof, you are to conſider what is circumſtantial. 
They do begin with Sarah Walter, who was 
Mrs. Sarah Stout's Maid, and ſhe tells you, that 
Mr. Coreper, when he came to this Town on Mon- 
day the 13th of March laſt, came to Mrs. Stout's 
Houſe and dined there, and went away about 
Four of the Clock in the Afternoon-; but the tells 
you, that the Friday before, there came a Letter 
from Mr. Cowper's Wife to Mrs. Stout, to let her 
know that Mr. Cou per would come and lodge at 
their Houſe at Hertferd at the Aſſizes; fo that 
when he came, ſhe thought that he had intended 
to have done according to that Letter. She ſaith, 
that after Dinner Mz. Cowper went away, and 
came again at Nine at Night, and there he ſup- 
ped ; he was deſir'd ſo to do, (and indeed had 
been invited to Dinner alſo that Day) and ſhe 
doth ſay, that after Supper there was a Fire made 
in his Chamber (for this young Gentlewoman, 
Mrs. Staut, preſs'd him to lie at their Houſe) and 


ſhe order*d the Maid to warm his Bed, and I be- 


lieve, ſays ſhe, Mr. Cowper heard her ſay fo, for he 
was nearer to her than I art that time, and he doth 
not deny but that he heard it. She ſays, that ac- 
cordingly ſhe went up to warm the Bed, and ha- 
ving;ftay*d there a while, ſhe heard the Door clap ; 
and when ſhe came down into the Parlour, where 
the had left them, they were both gone, and that 
the could not tell what the Meaning of it was; 
and they waited for her all Night, old Mrs. Stout 
and this Maid, and ſhe did not come in all Night, 
nor was afterwards ſeen alive; but Mr. Cooper 
was the laſt Perſon ſeen in her Company. 

The other Witneſſes that came afterwards, 
ſpeak concerning the finding of the Body in the 
River, and tell you in what Poſture it was. 1 
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ſhall not undertake to give you the Particulars of 
their Evidence, but they tell you ſhe lay on her 
right Side, the one Arm up even with the Sur- 
face of the Water, and her Body under the Wa- 
ter; but ſome of her Cloaths were above the 
Water; particularly one ſays, the Ruffles of her 
left Arm were above the Water. You have heard 
alſo what the Doctors and Surgeons ſaid on the 
one fide and the other, concerning the Swimmin 
and Sinking of dead Bodies in the Water ; but 
can find no Certainty in it; and I leave it to 
your Conſideration. | 
Another Circumſtance they build on, and which 
ſeems to be material is, of her Belly being lank, 
and, that there was no Swelling ; whereas, ſry 
they, when a Perſon is drown'd, there is a great 
deal of Water goes in, and makes the Belly to 
ſwell ; but here was no Swelling that Morning 
ſhe was taken out, and no Water came out of her 
Mouth and Noſtrils, only a little Froth there 
was, and her Belly was lank. But, ſay they, on 
the other Side, that may very well be ; for, per- 
haps ſhe might be choak'd immediately, as ſoon 


as ſhe was in the Water; and, ſay they, you may 


not wonder at That; for if ſhe went to drown 
her ſelf, ſhe would endeavour to be choak'd as 
ſoon as ſhe could ; for thoſe Perſons that are 
drown'd againſt their own Conſent do ſwallow a 
great deal of Water, but thoſe that drown them- 
ſelves don't ſwallow much Water, for they are 
choak*'d immediately by the Water going into 
the Windpipe ; that we commonly call going the 
wrong Way. The Doctors and Surgeons have 
talk*d a great deal to this Purpoſe, and of the Wa- 
ter's going into the Lungs or the Thorax ; but un- 
leſs you have more Skill in Anatomy than I, you 
won't be much edified by it. I acknowledge I ne- 
ver ſtudied Anatomy; but I perceive that the Do- 
ctors do differ in their Notions about theſe things. 
But, as to Matter of Fact, *tis agreed to by all the 
Witneſſes for the King, that her Body was lank, 
her Belly was thin, and there was no Sign of any 


Water to be in it: They on the other Side tell 
you, that her Stays was on, and ſhe was ſtrait- 


laced, and that might occaſion her Belly's being 
ſo ſmall, and hinder the Water from going in. 

Gentlemen, I was very much puzzled in my 
Thoughts, and was at a Loſs to find out what 
Inducement there could be to draw in Mr. Cooper, 
or theſe three other Gentlemen, to commit ſuch 
a horrid, barbarous Murder. And, on the other 
hand, I could not imagine what there ſhould be 
to induce this Gentlewoman, a Perſon of a plen- 
tiful Fortune, and a very ſober good Reputation, 
to deſtroy her ſelf. 

Now, Gentlemen, I muſt confeſs, the Evidence 
that the Detendants have given by theſe Letters, 
if you believe them to be this Gentlewoman's 
Hand- writing, do ſeem to fortify all that Mr. Co- 
per's Witneſſes have ſaid, concerning her being 
melancholy : It might be a Love - diſtraction, and 
ſhe might have been a virtuous Woman for all 
that; for it might be a Diſtemper which came 
upon her, and turn'd her Brains, and diſcompos'd 
her Mind, and then no Wonder at her writing 
thus, in a Manner different from the reſt of the 
Actions of ner Life. Gentlemen, you are to 


conſider and weigh the Evidence, and I will nor 
trouble you any more about that Matter, 

As to theſe three other Gentlemen that came 
to this Town at the Time of the laſt Aſſizes, 


what 
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what there is againſt them you have heard: They 

talk'd at their Lodging at a ſtrange rate, concer- 

ning this Mrs. Sarah Stout, ſa ing, her Buſineſs 
nd of her Court- 


isdone, and, that there was an j 
ing-Days, and that a Friend, of theirs was even 
with her by this Time, What you can make of 
it, That I muſt leave to you; but they were very 
ſtrange Expreſſions 3 and you are to judge, whe- 
ther they were ſpoken in jeſt, as they pretend, or 
in earneſt. There was a Cord found in the 
Room, and a Bundle ſeen there, but I know not 
what to make of it. As to Mrs. Stout, there 
was no Sign of any Circle about her Neck, which, 
as they ſay, muſt have been, if ſhe had been 
ſtrangled : Some Spots there were; but it is ſaid, 
poſſibly thoſe might be occaſion'd by rubbing a- 
gainſt ſome Piles or Stakes in the River. Truly, 
Gentlemen, theſe three Men, by their Talking, 
have given great Cauſe of Suſpicion 3 but whe- 
ther They, or Mr. Cowper, are guilty or no, that 
You are to determine. I am ſenſible I have omit- 
ted many Things; but I am a little faint, and 
cannot repeat any more of the Evidence. 


(Which he did.) Look upon the Priſoner, 


11 W. III. 


Jury. We haye taken Minutes, my Lord. 

Mr. Baron Hatſell. Well then, Gentlemen, go 
together, and conſider your Evidence; ang 1 
pray Go p direct you in giving your Verdict. 


[Then One was ſworn to keep the Jury, and iy 
about half an Hour, the Fury return'd.} 


Cl. of Arr. Gentlemen, are you all agreed in 
your Verdict? 

Omnes. Yes. 

Cl. of Arr. Who ſhall ſay for you? 

Omnes. Foreman. 

Cl. of Arr. Spencer Cowper, hold up thy Hand. 
How 
ſay you? Is he guilty of the Felony and Murder 
whereof he ſtands indifted, or not guilty ? 

Foreman. Not guilty. | 


In lite Manner the Jury did give their Virdid, 
that John Marſon, Ellis Stevens, and Wil. 
liam Rogers were Not guilty.] * 


6 
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* See the Caſe of Spencer Cowper, Eſq; John Marſon, Ellis Stevens, and William Rogers, Gentlem. in the State Trial, 
Vol. VIII. p. 466, 467, 468, and Mrs. Stout's Caſe, 469, 470, 471, and ſeveral Obſervations relating to this Trial. 
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CLXVII The TRIAL of Mary BUTLER alias STRICK- 
LAND, at the Old Bailey, for Forging a Bond of 40000/. in 


the Name of Robert Clayton, 


RING Mary Butler to 
= N the Bar. 


[ Accordingly ſhe was 
brought.] 


N * Mary Butler alias 
Strickland, you ſtand indicted by the Name of Mary 
Butler alias Strickland, late of London, Widow ; 
For that you endeavouring, and malicioufly intending, 
to deceive and oppreſs Sir Robert Clayton, Knight 
and Alderman of London, the Firſt Day of De- 
cember, in the Seventh Year of his now Majeſty's 
Reign, at London aforeſaid, in the Pariſh of St. 
Mary Woolnoth, in the Ward of Langborne, a 
certain falſe Writing, ſealed in Form of a Bond, bear- 
ing Date the Fourteenth Day of April, 1687, in the 
Name of the ſaid Sir Robert Clayton, for the Pay- 
ment of the Penal Sum of Forty Thouſand Pounds, to be 
made by the ſaid Sir Robert Clayton 7o you Mary 
Butler alias Strickland, with Condition there under- 
written z concerning, among other Things, the Pay- 
ment of Twenty Thouſand Pounds, to be made to you 
Mary Butler alias Strickland, after the Death of 
the jaid Sir Robert Clayton, by his Heirs, Execu- 
tors, and Adminiſtrators ; falſely, knowingly, unlaw- 
fully, and ſubtilly did make, counterfeit and write, aud 
cauſe to be made, counterfeited, and written: And 
further, that you Mary Butler alias Strickland, 
afterwards, viz. the Firſt Day of December, in the 
Seventh Year aforeſaid, at London aforeſaid, in the 
Pariſh and Ward aforeſaid, a certain falſe and forg- 
ed Writing, ſealed in Form of a Bond, in the Name 


Cl. of Arr. 


iy; 
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of the ſaid Sir Robert Clayton, for the Payment of 
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the penal Sum of Forty Thouſand Pounds by the ſail 
Sir Robert Clayton, 4% you Mary Butler alia 
Strickland, with Condition under-curitten, concern- 
ing, among other Things, the Payment of Twenty 
Thouſand Pounds, to be made to you Mary Butler alia; 
Strickland, after the Death of the ſaid Sir Robert 
Clayton, by his Heirs, Executors, or Adminiſtrators, 
as a true Bond of the ſaid Sir Robert Clayton, as i/ 
really made by him; falſely, ſubtilly, and deceitful, 
did publiſh, you Mary Butler alias Strickland «ﬆ! 
knowing the ſaid Writing to be falſe, forged, ani 
counterfeited, and not the Deed of the ſaid Sir Ro- 
bert Clayton, to the great Damage of the ſaid Sir 
Robert Clayton, 70 the evil Example of all ollen 
in the like Caſe, offending againſt the Peace of uU 
Severeign Lord the King, his Crown and Dignity, 


Cl. of Arr. How ſay*ſt thou, Mary Butler alias 
Strickland, art thou guilty of this Forgery whetc. 
of thou ſtandeſt indicted, or not guilty ? 

Priſoner. Not guilty. 

Cl. of Arr. Priſoner, look to your Challenges 
Cryer, ſwear the Jury, which follow : 


Ju xk y ſworn. 


William Clark, George Ludlam, 
William Chriſtopher, | | Richard Kemble, 


Thomas Wharton, Fobn Clarke, 
George Kimble, Stephen Brough! 
James Church, | | 7b Sheppard, 
Jobn Whiſtkr, Thomas Wickham. 
Clert 
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have a B from him for Five Thou 


my Account whatſoever. 


Clerk of Arr. You of the Jury that are ſworn, 
look upon the Priſoner, and hearken to her 
Cauſe. She ſtands indicted, Se. 

Mr. Montagu. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, this Indictment 
does charge the Priſoner at the Bar, Mary Butler, 
alias S rickland, with a Fraud and intended Cheat. 
Ir ſcts forth, that the Priſoner at the Bar intending 
to cheat Sir Robert Clayton, did counterfeit a cer- 
tain Writing, purportivg to be the Bond of Sir 
Rebert Clayton, for payment of Twenty Thou- 
ſand Pounds, and that it was to be paid to the 
ſzid Mary Batler, alias Strickland, after the Death 
of the ſaid Sir Robert Clayton. Likewiſe, that 
ſhe did publiſh this Writing as Sir Robert Clay- 
ton's Deed. To this Indictment ſhe has pleaded 
not guilty. If we prove the Fact, I do not que- 
{tion but you will find her guilty, that ſhe may 
have her due Puniſhment. 

Mr. Serj. Wright. My Lord, I am Counſel for 
the King in this Cauſe. You hear what ſort of 
Crime it is that is charged on the Priſoner. Ir is 
for Forging a Bond of no leſs Penalty than Forty 
Thouſand Pounds, for the Payment of T wenty 
Thouſand Pounds. This 1s made in theName of Sir 
Robert Clayton, and the Twenty Thouſand Pounds 
were to be paid a little after his own Death, by his 
Exccutors or Adminiſtrators : And that in the 
mean time Twelve Hundred Pounds a Year were 
to be paid for the Intereſt of this Sum. But, my 
Lord, the Priſoner did not reſt here, (a ſecond 
Contrivance will be opened to you.) That which 
ſhe i- charged with, is the Forging of a Bond 
of the Penalty of Forty Thouſand Pounds. 

My Lord, the Priſoner for ſome Years had a 
great Intimacy witha great Peer, the late Duke of 
Buckinghom. A ſhe either had, or 1 to 

and Pounds, 
pey..bie to herſelf after his Death, and an Annual 
Irtereſt in the mean rime, till the Principal was 
paid. Sir &ober; Clayton being a T ruftee of the 
Duke's Eſtate for the Payment of his Debts, the 
Priſoner came frequently to Sir Rebert Clayton, to 
ſollicit his Favour and Intereſt for the Payment of 
this cot. On this Account ſhe infiruared her 
ſelf into his Company and into his Family, 
Sometimes ſhe pretended to be a great Penitent, 
and that ſhe was ſorry for the Converſation ſhe 
had with the Duke; that her own Rclations were 
Papiſts, and if ſhe ſhould go to them, they would 
lend her into a Nunnery. All Which was but 
counterfeit, and in order to win upon Sir Robert 
Clayton; and he finding ſhe was an ill Woman, 
notwithſtanding all ker Pretences, ke at laſt, about 
twelve Years ago, forbid her his Houſe, and ſince 
tit ſhe never was there. 

About the Year 1695, Sir Robert Clayton had 
ſome privat» Intimation given him, that the Pri- 
loner had a great Demand on him, no lets than 


* Twenty Thouſand Pounds. Upon this Sir Robert 


Ci2zton took the beſt Courſe he could to find it 
out, and exhibited a Bill in Chancery againſt her, 
and ſoine of her Accomplices, to diſcover whe- 


| ther they had any Pretencesupon him or his Eſtate. 


To this Bill the Priſoner put in an Anſwer, that 
ſhe had no Claim or Demand againſt him upon 
While this was in A- 


* gitation, the Priſoner came to Mr. Woodward, an 
Attorney of this City, and brought him a Writ- 
8, Purporting a Bond, with the Name Robert 
Cann ſubſcribed to it, ſcaled and atteſt:d by 
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1699. O. B. alias Strickland, for F. orgery. Is 


__ "FJ 
four Witneſſes, as the Bond of Sir Robert Clayton, 
and told Mr. Woodward, ** That Bond was given 
eto her by Sir Robert Clayton, upon ſome — 
Conſiderations; but it having taken Air, ſome 
« Uneaſineſs had riſen about it in Sir Robert Clay- 
„ ton's Family; and (as ſhe pretended) upon this 
«© Account he had exhibited a Bill in Equity 
e againſt her, therefore this Bond muſt be deli- 
vered up; and Sir Robert had promiled to 
„give her a new Bond for Twenty Thouſand 

. and that all the Money in Arrears ſor 
© Intereſt, was to be turned to Principal, and 
put into the new Bond: But this was to be done 
very privately, ſo as not to be known by any 
of Sir Robert Clayton's Family, and therefore 


none of his Servants were to be privy to it.“ 


Thereupon ſhe gives to Mr. ¶yadinard the Bond, 
deſiring him to make a new Bond by it, and to 
turn all the Incereſt that was due into Principal. 
Upon this Mr. Woedward made her a Bond of the 
Penalty of Fifty-four Thouſand Pounds, condi- 
tioned for Payment of Twenty- ſeven Thouſand 
Pounds after Sir Robert Clayton's Death, and In- 
tereſt in the mean time. This Bond ſhe rook a- 
way with her, and likewiſe the firſt Bond ; but 
what ſhe did with them ſince, we are not privy to. 
And a great Charge ſhe laid upon Mr. Woodward, 
to carry it with all poſſible Privacy, that no No- 
tice might be taken by Sir Robert's Family. 
Some few Months ago there was another Inti- 
mation ſent to Sir Robert Clayton, that this Gen- 
tlewoman pretended to have a great Claim upon 
him of a great Sum of Money that was to be paid 
her, either at preſent, or after his Death ; and 
that Mr, eodwerd made the Bond, and he could 
give an Account of it. Upon this Sir Robert Clay. 
ton ſent to Mr. Woodwerd, who, like a very honeſt 
Man, told the whole Buſineſs, in what manner 
it was the Priſoner came to him, and how he 
came to make the Bond; and that he was deſired 
to be ſilent in it, Sir Robert Clayton having deſired 
this Bond ſhould be made out of his own Houſe, 
that none of his Family might take notice of ir. 
Sir Robert Clayton having this notice, and finding 


from Mr. Woodward, the Prifoner had taken this 


Courſe to carry on this Deſign to charge hisEſtate, 
he got a Warrant from the Lord Chiet- Juſtice to 
have her before him, to be examined before his 
Lordſhip. Where being brought, ſhe upon her 
Examination, has confc{,'d the whole Matter, 
her having the firit Pond, and where it was made. 
W hat is become of the latrer Bond, we cannot 
get out of her, nor whether ſhe ever affixed the 
Name of Sir Robert Clayton to that. But we will 
produce credible Witneſſes to prove her guilty of 
Forging the firſt Bond for the Payment of Twenty 
Thouſand Pounds; and that it had the Name 
and Seal of Sir Robert Clayton affixed to it, and 
that ſhe affirmed it to be a good Bond, well exe- 


cured by Sir Robert Clayton, and that there was 


Intereſt due upon it from Sir Rebert Clayton, and 
that the Intereſt was in the ſecond Bond to be 
turned into Principal. We will call Witneſſes to 
prove this, and then I hope ſhe hal! have fuch 
Puniſhment as ſhe deſerves. 

Mr. Northey. My Lord, what the Nature of our 
Evidence will be, I ſhall inform you. Ir cannot 
be expected iromus to produce the Bond, for that 
the carried away from Mr. Vecdward, to that we 
cannot give the Writing itielf in Evidence; but, 
if ſhe inſiſt on it, we hope ſhe will produce the 
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Bond. We have the Copy (taken by Mr. Wood- 
ward) of the firſt Bond, which he had from her, 
that he might draw the Second Bond by it. But 


ve can prove from that which agrees with our Re- 


cord, that ſhe affirmed, that the firſt Bond that ſhe 
produced was Sir Robert Clayton's : That that Bond 
which ſhe produced, of which this is the Copy, 
ſhe affirmed to be Sir Robert Clayton's Deed. We 
ſhall do that, and afterwards prove her publiſhing 
it; for our Indictment is againſt her for Forging 
a Bond, and publiſhing that forged Bond, know- 
ing it to be ſuch, and cloſe all with her own Con- 
feſſion. And, my Lord, there is this to ſhew 
there could be nothing in the Bond; that from the 
Time ſhe pretended to have this Bond, when ſhe 
was to have Twelve Hundred Pounds a Year, ſhe 
remained a Priſoner all that Time, and got her 
ſelf out by ſwearing ſhe was not worth Five 
Pounds in all the World. Cal! Mr. Woodward. 
(IWho apprared, and was ſworn.) 

Mr. Serj. Wright. Mr. Woodward, you hear 
what the Charge is; pray give an Account of 
what you know in reference to it. 

Mr. Woodward. My Lord, Mrs. Butler has been 
my Client many Years. About two or threeYears 
ago, more or leſs, Mrs. Butler came to me, and 
brought me a Bond ; ſhe gave it me to peruſe, and 
told me another muſt be drawn by it. When I 
had peruſed rhe Bond, I found it was ſigned Ho- 
bert Clayton, and four Witneſſes Names let to tlie 
Bond. It was a Bond of the Penalty, as I remem- 
ber, of Forty Thouſand Pounds, and I think it was 
in the Year 1687, for to pay, I think, Twelve 
Hundred Pounds a Year, by four quarterly Pay- 
ments yearly, during Sir Rober! Clayton's Lite, and 
Twenty Thouſand Pounds within fix Months af- 
ter his Death. There were {ome other Things in 
that Bond, which will appear by the Copy, which 
indeed I did take; for Mrs. Butler defired it 
might be a Secret, being of a very great Concern, 
And I aſked her why ſuch a Bond ſhould be given. 
I thought it muſt be great Generoſity, and not 
for Money lent. Bur the cold me the Forty 
Thouſand Pound Bond was to be deiivered up to 
Sir Robert. I aſked her why, ſince ſhe had it, 


ſhe did not keep it? ſhe ſaid, that he would give 


her another Bond. She told me it had taken Air, 
and my Lady C/ay/n had ſome Diſquiet about it; 
and for my Lady's Satisfaction, a Bill in CEancery 
was exhibited againſt her, ro which ſhe was to put 
in her Anſwer, and thereby diſclaim any fort of 
Bond, or Intereſt, or any Fretence that ſhe had 
upon Sir Rebert Clayton. | 

Mr. Ser. 1/right. She told you this her ſelf? 

Mr. IWcoaward. Ves; and when the gave me 
tne Bond, ſhe told me it was Sir Robert Clayton's 
Bond, or to that Purpoſe. But there being about 
nine or ten Years Arrears of Intereſt, ſhe deſired 
me to caſt up the Intereſt that was in Arrear, and 
that it might be put to the Principal in the 
new Bond, ſaying, that Sir Rebert would give 
her a Bond for the Whole together. 

Mr. Serj. right. Was the whole Intzreſt pre- 
tended to be in Arrear? 

Mr. Woodward. 1 cannot ſay, all the Intereſt. 

Mr. Serj. 7ight. How did youcomputeit, from 
the Date of the Bond, or tron; what ſhe told you? 

Mr.I/odward. She ſaid ſhe had received ſome 
Money, and I computed the reſt, rather under than 
over, and fo made the Intereſt to come to Seven 
Thoutand Pounds (the Intereſt payable by the 
Bond being Twelve Hundred Pounds a Year.) 
Whereupon ſhe deſired I would draw a Bond for 


* — 


it my ſelf; and accordingly ſhe left the firſt Bond 
with me. I took ſome Time, and drew it; and 
made the Penalty thereof Fifty-four Thouſand 
Pounds, conditioned for the Payment of Twenty. 
ſeven Thouſand Pounds. And it was to be made 
in the ſame Nature as the former was, in reſpect 
of the Principal, and in the mean time to con. 
tinue the Payment of the Intereſt yearly, by pro- 
portionable Quarterly Payments. 

Mr. Montagu. What Diſcourſe had you with 
her about it ? | 

Mr. Mondtvard. I did draw a Bond, and did tal 
Notice, That whereas Sir Robert Clayton had given 
her this Bond of Forty Thouſand Pounds, and at 
his Requeſt, ſhe had delivered it up to him; ang 
upon an Account ſtated, there did remain Seven 
Thouſand Pounds in Arrears for Intereſt, which 
in all amounted to Seven and T wenty Thouſand 
Pounds, or thereabouts 3 when I gave it her, | 
ſaid, it is a very great Sum, it concerns you ty 
have Witneſſes of Credit, for no body will be. 
lieve Sir Robert Clayton did give you this Bong, 
eſpecially after his Death, unleſs it be very vel 
atceſted. I told her, if ſhe pleaſed, I would goand 
be a Witneſs for her to ſee it executed. So ſhe went 
away, And when ſhe came to me again, ſhe told 
me, that Sir Robert knew me very well, but did 
not think fit to have me for a Witneſs. I anſwer. 
ed, I do not care; but it being a very great Sum, 
take care it be well executed. I gave her both 


the Bonds, and from that Time heard no more 


of it till about two Months ſince. | 

Mr. Northey.Was there anybody came to diſcourſe 
with you of making a new Bond, beſides her ſelf? 

Mr. Woodward. Not that I know of, I do not 
remember any. It was an extraordinary Sum, ! 
did take a Copy of the Bond, 

Mr. Northey. Have you it here? 

Mr. Woodward. Yes, I have it here. 

Mr. Northey. He ſwears he took a Copy of it, 


and delivered it to the Priſoner again. We deſire 


it may be read. 

Mr. Mallet. Is it a true Copy? 

Mr. Woodward. I cannot ſay I examined it 

Mr. Nerthey. Did you write it from the Bond? 

Mr. Weedward. I did. 

Mr. Northey. Do you believe it isa true Copy? 

Mr. Woodward. I believe it is. The Reaſon why 
I did not examine it, was becauſe it was to be 
a Secret, 

Mr. Mallet. Do you look upon your ſelf to be 
infallible ? ; 

Mr. Serj. Wright. Had you any Direction 
from the Priſoner to tale a Copy ? 

Mr. Woedward, I cannot fay that. 

L. C. J. Holl. Why did you write it out, {or 
your Direction to draw the new Bond ? 

Mr. Woodward. I did write it out, becauſe it i 
a ſpecial Condition, more than is uſual in Bonds: 
for it is expreſſed, that there ſhould be no Pro- 
ſecution againſt her, by Sir Robert Clayton, or his 
Executors, either at Law or in Equity, for the 
20000 l. or the Intereſt, or to do auy Act to ob- 
ſtruct her in receiving the ſame, 

I.. C. J. Holt. When did you take a Copy of it: 

Mr. Woodward. At the ſaine time, and before! 
returned it. 

L. C. J. Heli. Did you make the new Bond by 
this Copy, or by the former Bond ? 

Mr. Woodward. Very likely I might uſe both: 

L. C. J. Holt. Did you keep them both? 

Mr. Woodward. I did keep em both by me til 
I deliver'd the new Bond. Mr. 
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Mr. Serj. /right. Is the Copy your own Hand- 

ting ? | 
"Mo Wodward. Yes. 

Mr. Montagu. What did you take it from? 

Mr. Woodward. From the Original. 

Mr. Wright. And do you take that to be a true 

> 

"NM. Woodward. I believe it is a true Copy. 

Mr. Hall, Did you read it over at that Time? 

Mr. Woodward. I did read it over. 

L. C. J. Holt. Did you write it? 

Mr. oodtward. I did write it. 

Mr. Mallet. And did you examine itafterward ? 

Mr. I/eodward. No, I did not examine it, it was 
not to be taken Notice of. 

Mr. Hall. Can you ſay you read it carefully over 
at that Time? 7 

Mr. Cutts. It may not be the very ſame Bond, 
if he did not examine it by the Original, ſign'd 
by Sir Rcbert Clayton. Y 

Mr. Northey. They may ſhew the Bond. 

Mr. Mallet. Did the Priſoner bring the Bond 


* to you, of which this is the Copy, and tell you 
This was her Bond? 


Mr. Northey. We will prove it by her own Con- 
ſeſſion. 

Mr. Mallet. It it be not the ſame Bond, ſhe can- 
not be convicted. 

Mr. Northey. No doubt of it. 

Mr. Serj. Wright. Produce the Copy; and, it 
your Lordſhip pleaſe, it may be read. 

L. C. J. Holt. Let it be read. 


Overint Univerfi per preſentes me Rober- 
tum Clayton, Militem & Decurionem 
Auglice, Kt. & Alderman de London, tener: 
& firmiter obligari Mary Butler alias Strick- 
land, de South-ttreet in Parochia de Edmon- 
ton, in Comitatu Middleſex, vidue, Quadra- 
ginta mille libris bone &9 legalis monet* Anglie, 
ſolvend* eidem Mary Butler alias Strickland, 
aus ſuo certo Attornat” Executor vel Admini- 
ftrator” ſuis, ad quam quidem ſolutionem bene 
& fideliter 1 obligo me, heredes, Execu- 
tore & Adminiſtratores megs, firmiter per pre- 
nes. Sigillas dat” decimo quarto die Aprilis, 
Anno Regmi Domini noſtr: Jacobi Secund;, 
Dei Cralia Anglie, Sc. Regis, tertio, Annaq; 
Demini 1687, 


H E Condition of this Obligation is ſuch, 
thatif theabove bounden Sir Robert Clayton, 
orhis Aſſigns, do, and ſhall well and truly pay, or 
cauſe to be paid unto the above- named Mary But- 
ler alias Strickland, her Executors, Adminiſtrators, 
or Aſſigns, or any of them, yearly and every Year, 
during the Term of his natural Life, the full and 
juſt Sum of 1200 J. of lawful Money of England, 
by four equal Quarterly Payments, being the juſt 
and legal Interett, to grow due of and for the 
Principal Sum of Twenty thouſand Pounds here- 
in after-mention'd,-in Manner and Form follow- 
ing; tt is to ſay, 300 J. on the 14th of July 
next enſuing the Date of theſe Preſents; 300 J. 
on the 14th of OFober next coming; 3007. on the 
14th of January, which ſhall be in the Year of our 
Lord 1088, and 300 l. on the 14th of April fol- 
lowing; and ſo on every the ſaid 14th Day of 
the ſaid Months in every Year, one next, and con- 
<quently coming after another, the like Sum of 


] 3000 during the Time and Term of the natural 
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Life of the ſaid Sir Robert Clayton + And alſo, if 
the Heirs, Executors, and Adminiſtrators of the 
ſaid Sir Robert Clayton do, and ſhall, on or before 
the End and Expiration of Six Months next after 
the Death or Deceaſe of him the ſaid Sir Robert 
Clayton, not onty well and truly pay, or cauſe to 
be paid, unto the ſaid Mary Butler alias Strickland, 
her Executors, Adminiſtrators, or Aſſigns, the full 
and juſt Sum of Twenty thouſand Pounds of law- 
ful Money of England, above expreſs d; but alſo 
all ſuch Intereſt thereof, after the Rate aforeſaid, 
as ſhall be in arrear and unpaid at the Death of 
the aforeſaid Sir Robert Clayton, and alſo all ſuch 
as ſhall grow due to be paid for the ſame, for ſo 
long time of the ſaid Six Months as the faid Sum 
of Twenty thouſand Pounds ſhall be unſatisfied 
and unpaid after the Death or Deceaſe of the ſaid 
Sir Robert Clayton, without Coven, Fraud, or De- 
ceit 3 nor ſhall not commence any Suit, either in 
Law or Equity, againſt the ſaid Mary Butler alias 
Strickland, her Heirs, Executors, or Adminiſtra- 
tors, for, concerning, or in reſpect of the faid 
Twenty thouſand Pounds and Intereſt, or any Part 
thereof; and ſhall not do any Act or Thing to 
obſtruct, moleſt, or hinder her, them, or any of 
them, from receiving, having, or enjoying the 
ſame; then this Obligation to be void, and of 
none effect, or elſe to remain in full Force. 


| Robert Clayton. 
Seal'd and delivered in 
the Preſence of us, 


F. Pennington, 
Edw. Spencer, 
Jabn Hebden, 


Eliz. Rivers: 


Mr. Serj. Wright. Did the Priſoner bring you the 
Bond, of which thisisa Copy, asa true Bond ? 

Mr. Woodward. Yes, my Lord. 

Mr. Serj. Wright. I aſk you this, Had you a 
Charge from her co keep this Matter ſecret ? 

Mr. Woodward, Yes; and that I would write 
the Bond with my own Hand. = 

Mr. Serj. H/right. She giving you this Charge, 
how came this Matter to be known then ? 

Mr. Woodward. Mr. Nicholas Baker came to me 
from Sir Robert Clayton, and aſk'd me if I did not 
know the Prifoner, and particularly about a Bond, 
and whether I did not make one for her. It was 
not in my Memory at firſt, till further Diſcourſe 
occaſion'd me to remember it; and I told him, that 
I did do ſome Buſineſs for her. He told me Sir 
Robert Clayton had ſome Information given him, 
that there was ſuch a Bond drawn by me: Then 
I told him, I did remember there was ſuch a Bond 
brought to me, and that I had made a Bond for 
Mrs. Buller, and had taken a Copy of the firit Bond, 
which I had by me; and alſo of the ſecond Bond, in 
which I had left out a material Word in the Obli- 
gation, and was fain to write it over again, and 
had the firſt Draught by me till about a Month 
before that Time, when meeting with it among 
my Papers, I threw it into the Fire in my Cloſer, 
but this Copy did remain by me. 

Mr. Hall. You ſay this Copy is all your own 
Hand-writing ? 

Mr. Woodward. Yes, it is. 

Mr. Hall. Was it Scal'd or CancelPd ? 

Mr. Weoodward. No; *rwasSeaPd, I am very 


politive, 
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| Mr. Hall. Are you poſitive the Seal was on it 
at that Time ? 

Mr. Woodward. Yes, Sir, 

Mr. Mallet. Did ſhe tell you that Bond was to 
be cancell'd ? - | 

Mr. Woodward. She told me, ſhe was to deliver 
up that Bond to Sir Robert Clayton; and, that he 
would give her another inſtead of it. 

Mr. Mallet. Was the Bond then deliver'd up or 
no? 

Mr. Woodward. I cannot ſay ſhe did? 

Mr. Cutts. Did you never hear any Bill in 
Chancery ? To what End was this Bond deliver'd 
to you ? For what Reaſon ? | 

Mr. Woodward. I aik*d her why the Bond was to 
be deliver*d up, and ſhe told me, There was ſome 
Uncaſineſs in the Family, and my Lady Clayton 
had got the Air of it; and therefore, to ſatisfy 
her, there was a Bill preferr'd againſt her in Chan- 
cery, and ſhe was to put in her Anſwer ; and, that 
he would give her another Bond, and that was to 
be deliver'd up. 

Mr. Nerthey. We have other W itnefſes to prove 
the Forging of it. Call Mr. Baker. (Ibo ap- 
pear*d and was feworn.) 

Mr. Serj. Wright. Mr. Baker, were you preſent 
when the Priſoner Mrs. Butler was before my Lord 
Chief- Juſtice concerning this Bond? Look on that 
Copy. 

Mr. Baker. J was preſent at my Lord Chief— 
Juſtice's Chamber, when the Priſoner was brought 
before his Lordſhip ; and ſhe did there acknow- 
ledge, that the Bond, of which ſhe was accus'd, 
ſhe had order'd to be made. 

Mr. Serj. //right. Was that the Bond in queſtion ? 

Mr. Baker. Yes, ſhe did confeſs ſhe cauſed Sir 
Robert Clayten's Name to be ſet to it, and the Wit- 
neſſes Names; and, that it was done by one Mr. 
Letutar, a Scrivener in Biſhopſgate ſtreet. 

Mr. Serj. right. She ſaid ſo? 

Mr. Baker. Yes, Sir. 

Mr. Hall. Did ſhe confeſs it? Where was it? 

Mr. Baker. At my Lord Chict- Juſtice's Cham- 
ber; ſhe confels'd it was her own Act, ſhe cauſed 
it to be made, and directed the Scrivener to ſet 
Sir Robert Clayton's Name, and the Witneſſes 
Names to it. | 

Mr. Mallet. Was there not at that Time aDiſf- 
courſe of a Bond that ſhe had on the late Duke of 
Buckingham ? 

Mr. Baker. I cannot be poſitive in that; but this 
was the Fact ſhe was charg'd with, and ſhe did 
confeſs that ſhe cauſed it to be done, and, that 
the Perſons as Witneſſes were innocent of it, and, 
that ſhe did direct Mr. Lewkar to ſet Sir Robert 
Clayton*'s Name to it. 

Mr. Hall. How do you know This is the very 
ſame Bond ? 

Mr. Baker. Mr. Woodward ſhew*d me this very 
Bond when I went to him from Sir Robert Cloyton, 
to know whether he was acquainted with the Pri- 
ſoner; who, after ſome Diſcourſe with him relating 
to this Bond, very frankly and ingenuouſly told 
me the whole Matter of Fact, as he has done here, 

Mr. Mallet. But we aſk you about her Confeſ- 
ſion ; Did you ſhew her that Copy? Did ſhe 
confeſs that ? ——_ 

L. C. J. Holt. What was the Diſcourſe of at 
chat Time? | 

Mr. Baker. It was about the Bond of Forty thou- 
ſand Pounds, with which ſhe was charg'd before 
your Lordſhip, to have counterfeited. 
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Mr. Northey. Did he give an Account then of 
this Bond ? h 


Mr. Baker. Yes, Mr. Woodward produced this 
Copy before my Lord Chiet- Juſtice, and ſhe own'q 


ſhe had order'd Mr. Lewkar to make it, and to 


put Sir Robert Clayten's Name to it. 

Mr. Serj. right. Now, my Lord, we will ſhew 
you, that ſhe is going on ſtill, and that very lately 
ſhe has own'd it, and that ſhe is going about to 
make the Bond of 500007. a very good Bond. 

Mr. Mallet. When it is in Queſtion, you may 
then invalidate it. 

Mr. Serj. Wright. Mr. IVoodward has told you 
he did make the Bond of 34000 l. bur, I think, we 
have no need of it. 

Mr. Hall. They have fail'd in the Indictment, ſo 
that it can't be ſupported by this Bond; it ſhould 
be laid ſpecially, according to the Condition of the 
Bond to be paid ; for it is a Bond of Forty thoy- 
ſand Pounds, to be paid by his Heirs after his 
Drath Twenty thouſand Pounds. Now the Bond, 
whereof they produce a Copy, is of other Things, 

Mr. Northey. Ir is for the ſame. 

Mr. Hall It is a different Thing. 

L. C. J. Holt. Not at all. 

Mr. Mallet. It is laid in the Indictment, to be 
paid by Sir Robert Clayton : In the Bond ' tis ſaid, 
it is not to be paid till after his Death. 

Mr. Serj. Wright. *Tis laid in the Indictment, 
that the Bond was of the Penalty of Forty thou. 
ſand Pounds to be paid by Sir Robert Clayton, with 
Condition thereto under-written, concerning, a- 
mong other Things, the Payment of Twenty 
thouſand Pounds to the Priſoner, after the Death 
of Sir Robert Clayton, by his Executors. 

L. C. ] Holt. Let your Exceptions proceed from 
the Indictment; it 1s to be paid after the Death of 
Sir Robert by his Executors, 

Mr. Serj. Wright. Have you any more to ſay for 
your ſelves ? 

Mr. Hall. We have a great many Witneſſes here 
to prove her Reputation. Tis a ſtrange Thing 
any one ſhould go to forge a Bond on ſuch an 
eminent Perſon. 

L C. J. Holt. It is ſtrange indeed; but the Que- 
ſtion 1s, whether it be true. 

Mr. Hall. Her Confeſſion is prov'd by Mr. Ha. 
ker, but we have may Witneſſes as to her Repu- 
tion. 

Mr. Mallet. This Bond is not in the Indictment. 
The Bond of Forty thouſand Pounds is ſeveral 
Years ſince. Now there are two Bonds. Now that 
of Fifty four thouſand Pounds is not in this In- 
dictment, and this of Forty thouſand Pounds is 
ſeveral Years ſince that it was ſhewn to him. It 
is ſtrange he ſhould be ſo very exact, and yet did 
not examine it. And probably he might miſtake 
in the Copy, and it may not be the very Bond in 
the Indictment. Now, as to Mr. Baker, tis true, 
we have a Bond of Five thouſand Pounds from 
the Duke of Buckingham, and we are ſuing Sir R- 
bert Clayton for this Money, and hope to have !t, 
now after ſo many Years. And Sir Robert Clayton 
did prefer a Bill in Chancery againſt us, and we in 
Antwer did diſclaim having any ſuch Bond. And 
now, when we are like to have a Decree for this 
Sum againſt the Truſtee of the Duke of Bucking: 
hams Eſtate, he comes and would take off our 
Credit in this Matter. We did, in the Year 1695, 
diſclaim any ſuch Bond. 

Mr. Northey. Then you do admit that ſhe own 4 
the Bond, [Then her Wiineſes were call'd.] Mr 
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Mr. Mallet. Mr. Glover, do you know Mrs. 


Butler ? 
Mr. Clover. Yes. 
Mr. Mallet. Give an Account of what you 
as to her Reputation. 
3 I have 4 her fifteen or ſixteen 
Years. All that I know of her is fair and clear. 
I. C. J. Holt. Where do you live? 
Glover. In Red I yon-ſtreet. 
L. C. J. Holt. What Profeſſion are you of? 
Glover. 1 belonged to Lincoln's- Inn. 


L. C. J. Holt. A Gentleman of Lincoln's- Inn. 
Giver. I was brought up at the Univerſity, but 


have not reſided there lately. 


L. C. J. Holt. How do you live? Are you a 
Houſe-keeper ? 

Glover. | live privately at preſent. 

L. C. J. Halt. Who knows you? 

Glover, 1 cannot tell who knows me here. I 
believx Mr. Northey does. | 

Mr. 'Nerbey. I do not intend to give any Cha- 
rater of you, I do not ule to give Characters of 
my Clients. = 

L. C. J. Holt. How long have you lived in Red 
Lyon flreet ? 

Glzcer. Ten or Eleven Years. 

Mr. Mallet. How did ſhe live ? 

Glover. I knew her live in Devonſhire-Square very 
reputably, I always thought ſo. 

Mr. Serj. Wright. Had ſhe any Eſtate of her 


own ? 


ſo. She paid every body very punctually. 
Mr. Hall. Acquaint my Lord how long you have 


' known her, and whether you think ſhe would be 


guilty of ſuch a Forgery. | 
Clover, I have known her fourteen or fifteen 
Years, I cannot believe ſhe would. 


Mr. Mintogy. Have you heard the Evidence? 


Glover. Yes. 

Mr. Momiagy, What do you think of it then? 

Chver. J know not what to think. 

Mr. Montagu. Do you think ſhe would confeſs 
her ſelf guilty of a Forgery, if ſhe were not? 

Gl;ver. 1 cannor tell what to ſay to that. I 
ſuppoſe no Body would conteſs, if they were not 
guilty. 
Mir. Serj Mig bt. Do you know one Ileldon? 

Glover. I know Ilebdon. 

Mr. Serj. //righ!. He is a Witneſs to the Bond. 
Was he Sir John Hebdon's Son? | 

Glzer. I can give no Account of that, but h 
has had a very honourable Character. 


Mrs. Rodum called, and appeared. 


Mr. all. Mrs. Radum, do you know Mrs. Butl:r? 

Rodum. Yes. 

Mr Hall. How long have you known her? 

Rodum. Five or Six Years, 

Mr. Ha!!, What do you know of her Character? 

Rod. am. Jam the Widow of one of them that 
Kid one another by the Temple. I never knew of 
any Bond, nor ever heard her lay claim to any ſuch 
Bond. She lived in good Reputation. She was 
in my Houle when my Huſband was killed. She 
lived in my Houſe about a Year ; I never heard 
the made any ſuch Pretenſion. She liv*d honeſtly 
an} decently, She owes me upwards of three hun- 
ured Pounds, 

L. C. J. Halt. For what? How came ſhe to 
owe you three hundred Pounds? 


1699. O. B. alias Strickland, for Forgery. 


Cover. Icannot ſay ſo certainly; it was thought | 
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Rodum. I kept a Shop in the Exchange, and my 


Huſband was a Broker. She owed it me partly 
for Goods out of my Shop, and partly for Goods 
out of Scotland. He was killed about half a Year 
ago, and I have kept the Shop ſtill. About three 
or four Months ago ſhe left me, and I never heard 
of any Bond. 

Mr. Serj. right. Did you never hear of a Bill 
in Chancery againſt her ? 

Rodum. No, Sir. 

Mr. Mallet. Did you hear of any Money that 
was due to her from the Duke of Buckingham ? 

Rodum. I was told ſhe was ſuing Sir Robert 
Clayton for Money that was to be paid her on the 
Duke of Buckingham*s Account, and upon the 
Credit of that I truſted her. 


Shaw called. 


Mr. Hall. How long have you known Mrs, But- 
ter ? 

Shaw. About ſixteen Years. 

Mr. Hall, Do you think ſhe would forge a 
Bond? ©... _ 

Shaw, Indeed I cannot give an Account of that. 

Mr. Hall. How has ſhe behaved her ſelf ? 

Shaw. I never knew her guilty of any Rudeneſs. 

Mr. Serj. }/right. Put up more Witneſſes, it you 
have any ? | 

Mr, Hall. We have done. 

L. C. J. Holt. Mrs. Butler, will you ſay any 
Thing for your ſelf ? 

Mrs. Butler. I am altogether innocent in the 
Matter, I never wrong'd Sir Robert Clayton, nor 
any Body elſe, in my Life. 

L. C. J. Holt. Gentlemen of the Jury, This 
Mrs. Butler, alias Strickland, ſtands indicted for for- 
ging a Bond in the Name of Sir Robert Clayton, in 
the Penalty of Forty thouſand Pounds, the Con- 
dition for the Payment of Twenty thouſand 
Pounds, among other Things, within fix Months 
after the Death of Sir Robert Clayton. And alſo, 
That ſhe did publiſh this Bond as the true Bond 
of Sir Robert Clayton. You have heard what Evi- 
dence has been given, to prove her guilty of this 
Forgery, and the Publication of it. 

It ſeems, ſome Time ſince, as is proved to you 
by Mr. Woodward, this Gentlewoman came to him 
with this Bond of Forty thouſand Pounds. And it 
was upon this Account, as ſhe ſaid: To wit, Sir 
Robert Clayton having given her this Bond, it had 
taken Air, and was come to the Lady Clayton's 
Ear; which occaſioned ſome Difference between 
Sir Robert Clayton and his Lady. She ſaid, That 
this Bond, by Direction from Sir Robert, was to 
be deliver*d up to him to be cancell'd ; and that 
Sir Robert Clayton had engaged to enter into a new 
Bond in the Penalty of Fitty four thouſand Pounds, 
for the Payment of Twenty fix thouſand Pounds 
(there being at that Time ſuppoſed an Arrear of 
Intereſt tor T wenty thouſand Pounds) payable after 
Sir Robert's Death, and Intereſt in the mean Time. 


She delivered this Bond to Mr. Woodward. He 


takes a Copy of it, which is produced and read. 
And fo, according to her Direction, Mr. Woodward 
does draw another Bond, with the Penalty of Fifty 
tour thouſand Pounds. And ſhe then told Mr. Mood 
ward Sir Robert would ſeal this Bond upon the De- 
livery up of the Bond of Forty thouſand Pounds. 
Mr. Woodward having conſidered, that it was 
n extraordinary Sum for Sir Robert to engage 
himſelt in, and he being a very conſiderable 
Man, 
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Man, he adviſed her to have this new Bond 


well atteſted; and to be ſure to get Witneſſes of 
unqueſtionable Credit to ſee it executed. And 
thereupon he offered himſelf to go with her to Sir 
Robert, to be a Witneſs to this new Bond, No, 
ſays ſhe, Sir Robert is not willing that this ſhould 
be known 3 you are not a proper Perſon to be a 


Witneſs to it; therefore, ſays ſhe, I will get ſome _ 


other Witneſſes to atteſt it. Whereupon he gives 
her this firſt Bond for Forty thouſand Pounds, 
which ſhe brought to him, - for the Payment of 
Twenty thouſand Pounds, and gave her alſo the 
Draught of the new Bond. He ſays, this Bond 
that ſhe brought to him was atteſted by four Wit- 
neſſes. Sir Robert, it ſeems, upon her Anſwer in 
Chancery, not imagining any Thing of this, ſhe 
having diſclaimed in Chancery the having of any; 
ſome Time after he had heard a Report as if ſhe 
was ſetting up of a new Bond, and that Mr. }/904- 
ward could givean Account of it. Wherefore he 
ſends Mr. Baker to Mr. Woodward, who gave him 
the ſame Account that he has done here. Then 
Sir Robert makesa Complaint, and has her brought 
before me; and there was Mr. J/oodward with this 
Copy. And this wasobjected to her, as if ſhe had 
forged this Bond. And it ſeems, when ſhe was 
there under Examination, and is proved to you by 
Mr. Baker, ſhe did plainly confeſs, that ſhe had 
forged this Bond of Forty thouſand Pounds, and 
that ſhe had procured one Lewkar to do it for her, 
who ſet Sir Robert's Name to it; and ſaid, that the 
Witneſſes, whoſe Names were ſet to it, were in- 
nocent, and knew nothing of the Matter. 

Now what is ſaid for her on the other Side? 
They bring ſome Perſons for her, that ſay they 
have known her. One, that ſays he belonged to 
Lincoln Inn, and had been acquainted with her 
fourteenor fifteen Years, and did look upon her as 
a civil Woman; and for his Part, he does not be- 
lieve ſhe would be guilty of ſuch a Forgery. An- 
other, who isa Woman, ſays, ſhe has known her 
ſome Time, and ſhe ſays, ſhe has truſted her much, 
and did never hear her ſay any Thing of this Bond, 


but ſhe behaved her ſelf civilly, and ſhe took her 
to be a very ſober Perſon. Another Witneſs ſays, 
ſhe look'd on her to be a very honeſt Perſon. 
This is the Sum of the Evidence. 

There is a very ſtrong Evidence to induce yon 
to believe that ſhe did forge the Bond. Such ; 
Bond ſhe had, that is plain. She does give no Ac. 
count what is become of it; and ſhe does not 
ſhew any manner of Pretence of having ſo much 
Money from Sir Robert Clayton due to her; ſhe doc, 
not make it appear why Sir Robert ſhould give he; 
a Bond upon any Account. Now for any to ſay 
that they knew her, and they do not belicve ſhe 
would forge a Bond, thatisno Evidence ; no Bod 
ought to believe Il] of Mrs. Butler, or any one elſe, 
unleſs it be made to appear. But the Queſtion 
is not, what they do believe ; but whether the 
Matter be not proved to you to your Satisfaction, 
that ſhe has forged this Bond? And if you are 
ſatisfied that ſhe did forge it, you ought 1g 
find her guilty ; and if you do not believe the 
Evidence to be ſatisfactory, you ought to acquit 
her. 


Then the Jury withdrew, and being returned, pq: 
their Verdict as follows. 


Cl. of Arr. Are you agreed of your Verdict? 

Jury. Yes. 

Cl. of Arr. Who ſhall ſay for you ? 

Jury. Foreman. | 

Cl. of Arr. Bring Mary Butler to the Br 
How ſay ye? Is the Priſoner at the Bar guilty of 
the Forgery whereof ſhe ſtands indicted, or not 
guilty ? 

Foreman. Guilty. 


The Judgment which the Court pronounced agaiif 
her was, That ſhe ſhould pay a Fine of Fre 
hundred Pounds to the King, and continue is 
Priſon till ſhe paid it. A 
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CLXVIII. The Proceedings it 2 i pon the Bill of Di- 
vorce between His Grace the Duke of NORFOLK and the 
Lady MARY MorDaNT, February and March, 1669. 


12 Will. III. * 


iy, 


3 


I. De Journal of the Houſe of Lon ps, together with the BI I. 
II. The Depoſitions before their LoxDsnives. © 


III. The Examination and Evidence of the Dx t's Witneſſes. 
IV. The State of the Caſe on both Sides. 


V. Biſhop Coulens's Argument, proving that Adultery cauſes a Diſſolution 


of Marriage. 


VI. The Pleadings of the Learned Council, before the Honourable Houſe of 
Commons and the Committee, ts other Matters thereto relating. 


Die Jovis 15 Februarij, 1699. 


RPON Reading the Petition of 
2 Henry Duke of Nerſolt, praying 

Leave to bring in a Bill to dit: 
| ſolve his Marriage with the Lady 
Mary Mcrdant, and to enable him 
N to Marry again; he having cer- 
tain Proof of his Wife's living in 
Sir John Germaine It is ordered 


Adultery with 
by the Lords Spiritual and Temporal in Parlia- 
ment aſſe mbled, That the ſaid Petition ſhall be 
taken into Conſideration To-morrow, at Eleven 
of the Clock, and all the Lords ſummon'd to 
attend. 


Die Veneris 16 Hebrnarij, 1699. 


After reading the Order tor reſuming the Con- 
ſideràtion of the Duke of Nerfolt*s Petition, and 
Debate thereupon 3 

Hadie prima vice /eflo i billa, entitled, An Act 
to diſſolve the Duke of Nr Marriage with 
the Lady Mary Morgant, and to enable "him to 
Marry again. 1 n the Words tollowing, 


Humbly 4 and compleineth to Torr meft Ex- 
ent Maj ty, your true and faithful Subject Henry 
Dk of Norfolk, and Earl- Mcrſhal of E. ngland, 
That be did, Jome Years fince, marry Ihe Lad iy Mary 
Mordant, his now Wife; and, that ſbe hath, for di- 
vers Tears, lived in Separation from ihe ſaid Suvieft, 
and hath had unlawful Familiarity and adulterous Cen- 
verjation with Sir John Germaine, Bar. and is guily 
of Adultery on her part, and hath broken the Bend 2 
Matrimony. Foraſmuch therefere as your fail Subj: 
hath no Iſſue, nor cen hope fer any other than {purious 
ue to ſucce?d him in his Honours, Dignities, and E- 
fate, unleſs the ſaid Marriage be declar*d void, and 
onnull”d4tyParliament, and our ſaid Suvjeet be enabled 
to marry any other Woman. May it pleaſe Your moſt 
Excellent Majeſty, out of your Princely Goodneſs and 


* See State Trials, Vol. VIII. p. 7, and 27, Sc. for Two former Trials, relating to this Affair. 


Com aſſion to your ſaid Sul j ts Mi fortune cn MO! 
mity, and for the future $ ipport and C enfert. of Vimo! f 
and Family, that it maybe enacted: Aud be i enaed 
by the King's moſt Ex cellent 5 by and with ihe 
Advice and Conſent of the Lords Spirit: ual on{Temporal, 
end of the Commons in this preſen Parliament aſſembl:d, 
and by the Authorily of the fame, That ihe ſaid Bord of 
Matrimony being vialoted and broken b 7 the manifeſt 
open Adultery of the ſaid Lady Mary Mordant, Pe, and 
is hereby enacted, declared, and 4 hudged to be from 
hence for thwholly diſſolved, annul ed, vacated, a ade 
void ty all Inteuls, Cunſtructious, and Purpoſes whatſo- 
er : And, thut it ha and may be laxoful 7 ad py 
the ſad Henry Duxe cf Nott: „I, ot any lime or time 
h:r:nfrergto contratt Matrimony, and d tomarry (an toe. ! 
in the Liſe lime of the ſaid Lady Mary, 4 e were 
naturally dead )ith am ether Maman or I em n with 
ꝛe hom he might late fully marry in caſe the faid Lady 
Mary ras not living Aud l, that fuchMotrims 772 ben 
had and celebrated. fro {1 be 4 good, I N, and lau ſul 
Morriage,and ſo ſpall be acjudged, deciucd, and taken to 
ell In- ents, Conſtruftions, au- Hur geſce , and, that all 
and every Child and Children born in ſuch Ma'rimeny, 
ſhall be demed, adjuagec,, end:chen to be boys in low ul 
Wediock, and tobe legiuimate and inleri tall, and . a; 
inberit the ſaid Dukedem of Norfolk. Office of Eart- 
Mazyſbal of England, and all other Earldems, D:- 
"ties, Baronbes, Tlancurs, and Titl 's of flonour, Lands, 
7 cnements, ona other Hereditaments from and by thcir 
+ athers, Mothers, and other Anceſtors, in like men- 
ner end form as any other Child or Children born in I1w- 
ful Matrimony ſhall or may inherit or be inberitadle, ac- 
cording to the Cour, ſe of lab ritances uſed inth isReolms ; 
and to have aud enjoy all Privileges, Pre- em nencies, 
Benefits, Aicantages, Claims, and Demand:, as any 
other Child or Children burn in lawful Med et may 
have or claim b; theLaws and Cuftoms of this kingaom. 
Aud be is further enatied, That the faid Henry Duke 
of Norfolk Hall be entitled ts be Tenant by Courteſie of 
the Lands and Inheritence of ſuch Wife whom he fall 


bere- 


hereafter marry ; and ſuch Wife as he ſhall ſo marry 
ſhall be entitled to Dower of the Lands and Tenements 
whereof the ſaid Henry Duke Norfolk. hall be ſeiſ- 
ed of ſuchEftate whereof ſhe ſhall be aowable, as any 
other Huſband or Wife may or might claim, have, or 
enjoy. And the Child or Children born in fuch Mar- 
riage ſhall and may derive and make Title by Deſcent 
or otherwiſe to and from any of their Anceſtors, as 
any other Child or Children may do, any Low, Sia- 
tute, Reſtraint, Prohibition, Ordinance, Canon, Con- 
ſtitution, Preſcription, or Cuſtom had, made, exerciſ- 
ed, or uſed to the contrary of the Premiſes, er any of 
them, in any wiſe notwithſtanding. And be it further 
enacled by the Authority aforeſaid, That the ſaid Lady 
Mary ſhall, and is herety barred and excluded of and 
from all Dower and Thirds, and of and fromell Right 
and Title of Dower and Thirds unto or out of any the 
Honcurs, Manors, Lands, or Hereditaments of the 
ſaid Duke ; and, Tha! «ll Convezances, Foymures, 
Settlements, Limitations, and Creations of Uſes and 
Truſts of, into, or cut of any Henours, Manors, 
Lands, or Hereditaments, at any time heretefore made 
by the ſaid Duke, or any of his Anceſtors or Truſtees, 
unto, or upon, or for the Uſe er Benefit of the ſaid Lady 
Mary, or any the Ius of her Body, or fer eaſing, diſ- 
charging, or counter- ſecuring any the Manors, Lands, 


ber Anceſtors, ſball be from henceforth, ſo far as con- 
cerns the ſaid Lady Mary, or any Iſſue of her Body, or 
any Intereſt for her or them, utterly void and of none 
effect; and all and every the ſaid Honours, Manors, 
Lands, or Hereditaments of heſaid Duke, or any ef his 
Anceſtors or Truſtees, ſhall from henceforth remain and 
be toand for the Uſe and Benefit of the ſaid Duke, and 
ſuch other Perſon or Perſons, and for ſuch Eſtates and 
Intereſts, and in ſuch manns and form as if the ſaid 
Lady Mary was now naturally dead without any Iſue 
of her Body. And alſo, That all L-mitations and Crea 
tions of any Uſe, Eftate, Power, or Truſt, made by any 
of the Anceſtors of ihe ſaid Lady Mary, unto or for 
the Uſe or Benefit of the faid Duke, his Heirs or Aſ- 
Aus, out of any the Manors, Lands, or Hereditamen!s 
of any the Anceſtors of the ſaid Lady Mary, all be 
from henceforth void, and of none effett. * Ani be it 
further enatted by the Authority afcreſaid, That the 
ſaid Duke of Norfolk, his Heirs, Executors, Admi- 
niſtrators, or Aſſigns, ſhall, oi: or before the Five and 
twentieth Dayof March, One thouſand ſeven hundred 
and one, pay, or cauſe to be paid, unto the ſaid Lady 
Mary, or her Aſſigns, the Sum of Ten thouſand Pounds 
of lawful Money of England, which was the Portion 
in Money paid on her Marriage with the ſaid Dube; 
and un default of Payment of the ſaid Sum of Ten 
The ſand Pounds, an or before the ſaid Jive and 
tetentieil Day of March, ther, and in ſuch caſe, foe 
the ſaid Lady Mary, and her Aſſigns, during her Na- 
tural Life from the Deceaſe of the ſaid Duxe, if ſve 
ſhall ſurvive him, ſhall be entitled to, and ſpall and 
may have and enjoy ſuch Joynture and other Advanta- 
ges as ſhe might or may have or claim byvertue of a cer- 
tain Indenture, Quinquepartite, made upmm and in 
confederation of the ſaid Marriage, bearing Date ihe 
Thirteenth Day of June, Anno Don: ini One thouſand 
Air hundred ſeventy-ſeven, and made, or mention to 
have been made, between Henry late Dube of Nor- 
Cot, then Earl of Norwich, Father of theſaid Dude, 
and the preſent Duke, by the Name of Henry Lord 
Howard of the firſt Part, Henry Earl of Peterbo- 
row and the ſaid Dutcheſs, by the Name of the Lady 


This Clauſe was added after the Bill was brought into the 
Houſe of Lords. | 
5 | 


or Hereditaments of the ſuid Lady Mary, or any of 
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Mary Mordant, ſole Daughter and Heir appar 


of the ſaid Earl of Peterborow, of the ſecond Part; 


Henry Marquis of Worceſter, William Ear! , 
Powis, and Henry Lord O-Brian, of the third Part: 
Arthur Onſlow, Ef; and Thomas Dalmatroy, 
Eſq; of the fourth Part; Simon Fox, Eſq; and Tho. 
mas 
the Agreements contain'd in certain Articles bearing 
Date the Eight and twentieth Day of April, in th, 
Year of cur Lord One thouſand fix bunared ninety. fur 
made, or mention'd ts have been made, between the ſaid 
Duke of the one Part, and the ſaid Henry Earl of Pe. 
terborow on behalf of the ſaid Dutcheſs ;, and the ſaid 
Dutcheſs of the other Par, according to the true Intent 
and Meaning of the ſaid Quinquepartite Indentur- 
and Articles; and alſo, during the jrint Lives of the 
ſaid Duke and Dutcheſs, ſnall aud may enjoy Five 
Hundred Pounds per Annum, 5y veriue of an In{:y. 
ture Quadrupartite, dated the F:tcenth Day of June, 
One thouſand fix hundred ninety-four, made, or men. 
tiewd to have been made, between the ſaid Dyke ot 
Norfolk of the firſt Part, the ſaid Earl of Peterbo. 
row and the ſaid Dutcheſs of the ſecond Part, William 
Lord Lemiter of the third Part, and Sir John Mor- 
dant, Rigi and Baronet,and William Longueville, 
Eu; of the farrih Part. And then, and in ſuch Caß, 
the ſaid Duke of Norfolk, his{eirs, Executors, ay, 
Adminiſtrators, is and are diſcbarg d of and from th: 
Payment of the ſaid Sum of Ten Thouſand Pound;, 
any Thing herein comained to the contrary teren i; 
anywiſe norwithſtonding. But on Payment of the ſail 
Ten Thouſand Pounds in manner aforefaid, ſhe the 
ſaid Lady Mary ſhall be wholly barred and excludz4 
from her jaid Foynture, and of and from all oth 


Advantages ovt of the Real and Perſonal Eſtate of tie 


ſaid Duke, as aforeſaid. 


Upon the firſt Reading of the Bill, entitled, 
An Act to diſſolve the Duke of Norfolk's Marriag: 
with the Lady Mary Mordant, end to enable hiia 10 
Marry again; it is order'd by the Lords Spiritual 
and Temporal in Parliament aſſembled, that the 
Dutcheſs of Norfolk may have a Copy of the ſaid 


Bill; and, that his Grace the Duke of Norfolk 


ſhall be heard by his Counſel, to make good the 
Allegations of his Bill, cn Tveſ{/ay next, at Eleven 
of rhe Clock ja the Forencon 3 and, that the 
Dutcheſs of Norfolk may have Counſel to attend 
at the ſame time, if ſhe pleaſe. 


Die Sobbati 17 Februarij, 1699. 


Upon reading the Petition of Mary Dutcheſs 
of Norfolk, praying to be heard by her Counſel 
before any further Proceedings be made on the Bill 
entitled, An Act to diſſolve the Duke of Norfolk's 
Marriage with the Lady Mary Mordant, and t» 
enable him to Marry again; it is ordered by the 
Lords Spiritual and Temporal in Parliament aſ- 
ſembled, that the Dutcheſsof Norfolt ſhall be heard 


by her Counſel as defired, on Tweſday next, at 


Eleven of the Clock in the Forenoon. 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That J/:/1;am La 
and Ton le Fountain, Gent. do attend this Hout: 
on {:/lay the Twentieth Day of this Inſtant 
February, at Ten of the Clock in the Forenoon, 
as W irneſſes to be examined on the behalf of the 
Duke of Nerfolk. 


Die Lune 19 Februarij, 1699. 


It i5 ordered by the Lords Spiritual and Tem- 
poral in Parliament aſ:mbled, That Mr. Dove! 


(+, Fo 


eſt, Gent. of the fifth Part: And by vertu ef 
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Germaine, Mr. Simon Briane alias de Brienne, Mrs. 
Anma-Maria Briane alias de Brienne, and Mrs, Ju- 
dith Poſſette alias Perſode, do, and they are hereby 
requir*d, to attend this Houſe, as Witneſſes on the 
Behalf of his Grace the Duke of 4 to-mor- 
row at Eleven of the Clock in the Forenoon. 


Die Martis 20 Februarij, 1699. 


After hearing Council, upon the Petition of 
the Dutcheſs , Norfolk, purſuant to the Order 
of the Seventeenth inſtant ; as alſo Council for 
the Duke of Norfolk, the following Order was 
made; ViZ. = | 

It is Ordered by the Lords Spiritual and Tem- 

ral in Parliament aſſembled, That this Houſe 
will hear Witneſſes for the Duke of Norfolk, 2 
to Matter of Fact, ſince the rejecting of the fir 
Bill, except only Mr. Daniel Germaine, Mr. Simon 
Briane alias de Brienne, Mrs. Anna-Maria Briane or 
e Brienne, Mrs. Judith Poſſette or Perſade, Mrs. 
Elianor Vaneſs, who are at liberty to give Evidence 
to Matters of Fact before that Time, which were 
not then before the Houſe; and are hereby re- 

ired to attend this Houſe, as Witneſſes on the 
Behalf of his Grace the Duke of Norfolk, to- 
morrow Morning at Eleven of the Clock. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, T hat to-morrow 
at Twelve of the Clock, this Houſe will proceed 
to hear Council and Witneſſes for the Duke of 
Norfolk, to make good the —— in his 
Bill; at which Time the Dutcheſs of Norfolk's 
Council ſhall be preſent. 

It is Ordered by the Lords Spiritual and Tem- 

ral in Parliament aſſembled, That Milliam Bay- 
F and Edmund Davies do, and they are hereby 
required to attend this Houſe to-morrow at 
Eleven of the Clock in the Forenoon, as Wit- 
neſſes to be examined on the behalf of the Duke 
of Norfolk. 


Die Martis 21 Februarij, 1699. 


The Houſe being inform'd, That Endeavours 
had been made to ſerve Orders upon the Duke 


of Nerfolk's Witneſſes, and ſeveral of them were 


ſick, and others could not be found : 

Joſeph Whilley being call'd in and ſworn, ſaid 
as follows: 

Daniel Germaine, 1 went to his Houſe, and was 
told by a Neighbour no body was within; but 
they bid me go to theAlehouſe at the next Door, 
and I might hear of him; and enquiring there, 
I found one of his Journeymen, Peter 1 
who told me, he had not at home theſe ſix 
Months, nor could not tell when he would re- 
turn: But I ſhew'd him the original Order, and 
ſervd him with a Copy, and told him his Ma- 
ſter was to appear at the Duke of Nerfolt's Lodg- 
ngs, at the Houſe of Lords, to-morrow at 
Eleven a-Clock, as a Witneſs for him. 

Mr Simon Briane. I went to his Houſe in St. 
James's-ftreet, and Mr. Poſſette's Man, Jer. Hoff- 
man, came to the Door, who told me Mr. Briane 
went to Kenſington that Afternoon; and no ſooner 
had he ſaid ſo, but Mr. Poſſette came in, who told 
me the ſame; and I aſk'd him to ſpeak with Mr. 
Briane's Wife, and he told me ſhe was ſo weak, 
that [ could not ſerve her with the Order. Then 
aste d to ſee Mrs. Poſſerte, his own Lady ; he 


likewiſe told me ſhe was ſick, and could not be 
Vol. V. 8 


ſpoke to; ſo I ſhew'd him the original Order, and 
left the Copy with himſelf for his Lady and Mr. 
Briane's Lad „ and forthwith went to Ken/ington, 
to ſerve the Order upon Mr. Briane; but not meet- 
ing with him, after a great deal of Enquiry, I left 
it with his Maid - ſervant at his Lodgings, and 
ſerv'd her with it, who told me ſhe would give 
it her Maſter that Night, who waited for the 
King's coming from Hampton-Court. This Mor- 
ning I went again to his Houſe at St. James's, 
and ſent for his Servant, who told me his Maſter 
did not come to Town laſt Night; ſo I believe 
his Maid had given him the Order. | | 

Mrs. Elianor Vaneſs. I enquir'd at every Houſe 
in Kenſington, where I was inform'd there were 
Dutch People, and could not know of any of 
them of any ſuch Woman; but the Earl of A 
bemarle's Steward, and the Porter of the Lodge 
going into Hide-Park (Kenſington ) Lr me 
they would enquire after her, and ind me word 
if they heard of ſuch a Perſon. | 

Then George Starkey being call'd in and ſworn, 
faith as followeth : I ſerved William Bayly with 
the Order of this Houſe, to attend as a Witneſs 
this Day : He told me he was under a Courſe of 
Phyſick, and could not ſtir out without Dan- 
ger wr) his Life, but any other Day he would 
attend, 

Then a Certificate under the Hands of Jobx 
Hutton and Theodore Colladon, Doctors of Phyfick, 
was produced and read, as follows : 

We whoſe Names are under-written, Doctors 
of Phyſick, do certify, that Mary, Wife of S:mor - 
de Brienne, and Judith Wife of Peter Perſode, 
have been for ſome time, and are at this preſent, 
ſo extraordinary ill in Bed, that neither of them 
can remove from thence without Danger of their 
Lives. Witneſs our Hands, at their Dwelling- 
houſe in St. James s-ſtreet, betwixt Ten and Ele- 
ven of the Clock in the Morning, the 21ſt Day 


of February, 45-33. 
Fobn Hutton. 


Theodore Colladon. 
After which, the following Order was made 


VIZ. 

It is Ordered by the Lords Spiritual and 
Temporal in Parliament affembled, That Doctor 
Jobn Hutton and Doctor Theodore Colladon (who 
ſign'd a Certificate delivered and read this Day, 
of the Illneſs of Mrs. Mary, Wite to Simon de 
Brienne, and Judith her Siſter, Wife to Mr. Peter 
Perſode) do attend this Houſe to-morrow at Ele- 
ven of the Clock, to atteſt upon Oath what they 
have certified. 

Then the Form of the Oath formerly given 
to Witneſſes, being read out of the Journal, 23 
Zan. 1691, the ſame was agreed to with ſome Al- 
teration, and is as followeth \ 


*« YOU ſhall true Anſwer make to all ſuch 
*© Queſtions as ſhall be aſk'd you by this Ho- 
* nourable Houſe, in relation to the wor of 
« Adultery in the Bill brought in by the Duke of 
© Nexfolk againſt the Dutcheſs of Norfolt with 
Sir John Germaine. You ſhall declare your 
© whole Knowledge of this Matter, and ſhall 
«© ſpeak the Truth, and nothing but the Truth, 
«© as well upon the Matter as you ſhall be exa- 
* mined on behalf of his Grace the Duke of Nor- 
folk, as upon ſuchInterrogatories as ſhall be ex- 


„ hibited on behalf of the Dutcheſs of Nor- 
Ii « folk, 


« oll, without Favour or Affection to either 
« Party. So help you God, and by the Con- 
cc tents of this Book.“ 


Then the Council being called in, they for the 
Duke having opened the Nature of their Evi- 
dence, Mrs. Elianor Vaneſs was ſworn; and being 
aſked ſome Queſtions by the Duke's Council, ſhe 
appeared to be a Dutch Woman, and could not 
well underſtand Engliſh, and an Interpreter be- 
ing offered by the Duke's Council; Council 
withdrew, and the Houſe agreed, that the Dut- 
cheſs's Council ſhould have an Interpreter alſo ; 
and the Council being called in again, were told 
ſo by Order of the Houſe, and that they might 

eed to any other Witneſs. The Duke's 
Council deſired that they might begin with Mrs. 
Vaneſs, and withdrew. 

Then the following Orders were made. 

It is Ordered by the Lords Spiritual and Tem- 

ral in Parliament aſſembled, That the Agents 
be the Duke of Norfolk do forthwith deliver a 
Liſt of the Witneſſes they intend to examine on 
the behalf of the Duke of Norfolk, to the Dutcheſs 
of Norfolk or her Agents. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That to-morrow 
at Twelve of the Clock, this Houſe will proceed 
to hear Council and Witneſſes for the Duke of 
Nerfolk, to make out the Allegations in his Bill ; 
at which Time the Dutcheſs of Norſolł's Council 
ſhall be preſent. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, T hat Daniel Ger- 
maine, Simon Briane alias de Brienne, Anna- Maria 
Briane alias de Brienne, Judith Poſſette alias Per- 

ſode, Goutaken, Pontack, Suſanna Bar- 
rington, Hicgonee, Mrs. Keemer, Joſeph 
Berger, William Lane, John le Fountaine, Jonathan 
Browne, Hater, and Welburne do, 


and are hereby required, to attend this Houſe to- 


morrow at Eleven of the Clock in the Forenoon, 
as Witneſles to be examined on the behalf of the 
Duke of Norfolk. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That William Al- 
len and John Maitland do, and they are hereby 
required, to attend this Houſe, on Service of this 
Order, as Witneſſes to be examined on behalt 
of the Duke of Norfolk. 


Die Jovis 22 Februarij, 1699. 


This Houſe being informed, that Sir Theodore 
Colladon, and Doctor Hutton attended, as ordered 
yeſterday : 

Sir Theodere Colladon being called in and ſworn, 
ſays, He ſaw Mrs. de Briane yeſterday ; ſhe was 
very ill, fainting in Bed, and ſcarce able to live. 
Mrs. Perſede he alſo viſited, who having miſcar- 
ried by a Fright, could not ſtir out of her Bed 
without hazard of her Life. 

Doctor Hutton being called in and ſworn, ſays, 
He viſited Mrs. Mary de Briane this Morning; 
ſhe hath been ſick three Months, is in an ill Con- 
dition of Health, and will endanger her Life if 
ſhe comes abroad. Mrs, Perſode is very ill, ſhe 
cannot come out of her Bed without endangering 
her Life. - 

Then the Council were called for the Duke 
and Dutcheſs of Norfolk. 

The Dutcheſs's Council moved to have the 
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Witneſſes Chriſtian Names, and Place of their 
Abode, and faid chey had not the Names till 
this Morning. | 

Then the two Interpreters took the following 
Oath. | 

You ſhall well, truly, and faithfully interpret 

between the Houſe and Elianor Vaneſs, 4% 

Witneſs, touching the Matters ſhe ſhall give in 

Evidence. w 
Council being withdrawn, the Houſe agreed 
ro tell the Duke's Council, that they might pro. 
ceed to examine Witneſſes that were named the 
Day before: And that if the Dutcheſs's Coun. 
cil had any Exception, they might now make it 
againſt them or their Teſtimony, and that the 
Duke's Agents ſhould give the Chriſtian Names 
of their Witneſſes, and as much as they can of 
the Places of their Abode to the Agents of the 
Dutcheſs. 

The Council being called in again, were told 
what was agreed on by the Houſe touching the 
Witneſſes : Then the Duke's Council proceeded 
and called in Elianor Vaneſs, who being aſk'd ſe. 
veral Queſtions by the Duke's Council, the In. 
terpreter aſk*d them of her in Dutch, and ſhe an- 
ſwered again to the Interpreter, and he declared 
her Anſwers to the Houle in Engliſh. 

Nicholas Haufier being ſworn in like manner, 
gave his Teſtimony in French by an Interpreter, 

Then Council being withdrawn, the tollowing 
Orders were made; vz. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Short. 
hand Writers, who took the Witneſſes Evidence, 
do dictate to a Clerk, in order to be tranſcribed 
what the Witneſſes have ſaid; That the Exami- 
nations with the Short-hand Writers Book and 
Papers are to be ſealed up and kept by the Clerk 
until the next Day the Houſe ſhall proceed on 
this Matter, and then what is tranſcribed ſhall 
-o— at the Bar in the Preſence of the Wit- 
neſs. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, T hat on Saturday 
next, at Twelve of the Clock, this Houſe will 
*. to hear Council and Witneſſes for the 

uke of Norfolk, to make out the Allegations of 
his Bill; at which Time the Dutcheſs of Ner- 
folk's Council ſhall be preſent, 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Simon Briame 
alias de Brienne, ſhall be, and is hereby required, 
to attend this Houſe on Saturday next at Eleven 
of the Clock in the Forenoon, to be examined as 
a Witneſs on behalf of the Duke of Narſall. 


Die Veneris 23 Februarij, 1699. 


It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That James Ber- 
ger, Suſannah Barrington, Frances Knight, and Fame 
Macdonnell, ſnall, and they are hereby required, to 
attend this Houſe to-morrow at Eleven of the 
Clock in the Forenoon, as Witneſſes to be ex4- 
mined on the behalf of the Duke of Norfolk. 


Die Sabbati 24 Februarij, 1699. 


The Houſe being moved, That Mr. Simon Brien? 
or de Brienne may be ſent for in Cuſtody, for not 
having attended according to the Order of ths 


Houle, as a Witneſs for the Duke of , 
cre- 
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Hereupon Thomas Kellett was called in; and be- 
ing ſworn, ſaid to this Effect, v2. 

7 went to the Houſe of the Dutcheſs of Nor- 
folk, and enquired for Mrs. Suſannah Barrington, 
"nd if ſhe lived there? A Man faid no: 1 aſked 
if he could tell me where ſhe was? He faid, no. 

Then I went to ſerve Mr. Simon Briane or de 
Brionne; and being at his Houſe, enquired for 
him : His Man faid, his Maſter was gone to Ren- 
fington. He took the Order, and ſaid he would 
give It his Maſter. : 

I went to the Lord Cutt's Houſe, and aſk*d 
for one Mr. Berger, but could not hear of him; 
| went to my Lord's Stables, and aſked his 
Coachman for Mr. Berger, he ſaid he lived in 
Hedge-Lone 3 there L went and found his W ife, 
and delivered the Order to her ; ſhe faid ſhe 
would have nothing to do with it, and that Mr. 
Gerinaine gave him Bread. I ſaw him Yeſterday, 
and he told me he had been with the Duke of 
Nerſolt, and would attend him again. 

[ went again to the Dutcheſs of Norfolk's Houſe 
to ſerve Mrs. Barrington, and one told me ſhe 
was ſcen to look out of a Window, and another 
told me ſhe was at Home, ſo I could not ſerve 
the Order on her. 

The Houſe being informed upon Oath, That 
a Copy of the Order for Mr. Simon Briane or de 
Hrienne to attend this Houſe, as a Witneſs for 
the Duke of Norfelk, was left with his Servant 
at his Dwelling-place, and he not attending this 
Houſe, It is Ordered by the Lords Spiritual and 
Temporal in Parliament Aſſembled, That the 
Serjeant at Arms, attending this Houſe, do 
forthwith attach the Body of the ſaid Simon 


Briane or de Brienne, and bring him to the Bar of 


this Houſe, to anſwer for his Offence : And this 
ſhall be a ſufficient Warrant on that behalf. 


To the Serjeant at Arms attending this Houſe, 


bis Deputy or Deputies, and cvery of them. 


The Houſe was informed that one Hugonee, 
Servant to the Lord Haverſbam, being ſummoned, 
was ſince gone away. Of which the Lord Ha- 
ver/hanm gave the Houſe an Account to this Effect 
That hc received a Letter from the Duke of 
Nerfole, wherein he deſired his Servant might at- 
tend the Houſe this Day. And his Lordſhi 
writ an Anſwer that he ſhould, But when his 
Lordſhip aroſe in the Morning, his Servant was 
gone away, and told the Laundry-woman or 
Servants, he had a Quarrel, and was going for 
liel and. 

The Council and Witneſſes being called in for 
the Duke of N folk, the Dutcheſs's Council pre- 
ut, and Mrs. Yareſs at the Bar, the tranſcribed 
De-poſitions from the Short-hand Writer were 
read to her, and ſhe ſigned them. 

In like manner Nicholas Hyfier's Depoſition was 
read, and he ſigned it. 

Then the Council proceeded, and examined 
Ven Bayly, and his Depoſitions were taken in 
uort-hand, was left with the Clerk to be tran- 
iribed, in order to be read to him on Monday 
next. 

Cc ounci] withdrew, and it was ordered that 
am Bayly do attend this Houſe on Monday 
next. 

Then the following Orders were made. 

It is Order'd by the Lords Spiritual and Tem- 


poral in Parliament afſembled, That on Monday 
Vol V. 
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next at Twelve of the Clock this Houſe will pro- 


ceed to hear Council and Witneſſes for the Duke 


of Norfolk, at which Time the Dutcheſs of Nor- 


folk's Council ſhall be preſent. 


It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Mr. Secre- 
tary Vernon be deſired to ſend to this Houſe, on 


Monday next at Eleven of the Clock, the Books 


wherein the Entries of Paſſes are in the Months 


of January, February, and March, One thouſand 
Six hundred Ninety one. 


Die Lune 26 Februarii, 1699. 


The Council for the Duke and Dutcheſs of 
Norfolk were called in, and the Examination of 
William Bayly was read to him; and he being croſs- 
examined by the Dutcheſs's Council, and that 
Examination read to him, he ſigned them. 

Then John Curry was called in and ſworn, 
ſaid, I went to ſerve Mr. La Fountaine, and Mr. 
Lane with the Order for their Attendance. 

Mr. La Fountaine's Wife lay in, he ſaid he could 
not be forced to come, he was not a Subject of 


England, and is the Lady Dutcheſs's Servant. 


Mr. Lane gave mea Letter to the Clerk of the 
Parliament, which was read, and in it he deſired 
further Time, not having Horſes, nor could ride 
faſt. 

The Dutcheſs's Council moved for Copies of 
the Depoſitions taken, and Time for the Dutcheſs 
to be heard, and withdrew, Then the following 
Orders were made, (viz. ) 

An Order for both Parties to have Copies of 
the Depoſitions, and ſo much as relates to that 
Matter in the Journal. 

The other for hearing the Dutcheſs by her 
Council, on Monday next, and the Duke's Coun- 
ci] then to be preſent. 


— * — — 


Depoſitions of Elianor Vaneſs. 
Die Jovis 22 Februarii, 1699. 


ELA.“ Vaneſs ſworn, Depoſeth as follow- 
eth, (viz.) 


Yueſt. D'ye know Sir Fobn Germaine and the 
Dutcheſs of Norfolk ? 

Anſw. Yes. 

. How long have you known them ? 

A. Two Years. 


Q, When did you firſt come acquainted with 
them ? 


A. Sir John Germaine's Siſter hired me for a 
Cook-maid the Summer after the King came for 
England. 

Q. In what Month of that Year ? 

A. In May. 

9, Did you live with either of them as a Ser- 
vant-maid ? 

A I lived two Months with my Lady Dutcheſs, 
in Sir Jobn Germaine's Houſe. 


V How long did you live in the Houſe with 
them ? 


A. Till they went to Vaux-Hall. 
How long was the Dutcheſs in the Houſe 


_— 


before they went to Vaux- Hall? 


A. Two Months. 
2: Where was that Houſe ? 
A. Juſt over Spring-Garden. 


li 2 9. At 
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9. At the Time when the Lady Dutcheſs 
lived with Sir Jobn Germaine, what Company and 
Converſation did they keep with one another ? 
And in what Manner ? : 

A. Like Man and Wife. 

9. Where was it the Lady Dutcheſs lived when 
you came firſt into England ? | 

A. In Sir John Germaine's Houſe, 

9 Where did ſhe live then ? 

A. The Dutcheſs lived there then. 

. How long continued ſhe there ? 

A. About two Months. 

9. How did they live together during that 
Time? 

A, Like Man and Wife. 

9. Saw youthem in Bed together, at any Time, 
at that Place in the Cockprt ? 

A. Yes. 

D. How often? 

Many times, as often as Man and Wife ſhe 
ſaw them in Bed, but did not put them in Bed in 
thoſe two Months. 

9. Did you think any otherwile, but that they 
had been Man and Wife? 

A. She did not at firſt, but afterwards ſhe did; 
and then they kept her within Doors, for fear ſhe 
ſhould tell it. : 

9. Whither did the Dutcheſs go after that two 
Months ? | 

A. To Fox-Hall. 

9. How long did ſhe live there ? 

A. About two Years. 

: Did Sir John Germaine uſe to come and keep 
Company with the Dutcheſs there? 

A. Yes; he uſed to come and dine with her 
ſometimes; and he lay there ſometimes, 

What Converſation had Sir John Germaine 
with the Dutcheſs at Fox- Hal! ? | 

A. They convers'd together as Man and Wife. 

9. How long ? 

A. Sometimes one Night, ſometimes two. 

9. How often did he uſe to come thither ? 

A. Sometimes twice, ſometimes three times a 
Week, and ſometimes but once. 

©. Had they one Bed, or two? 

A., But one. 

9. What Name did the Dutcheſs go by at 
Fox- Hall? 

A. By the Nameof the Lady Beckman, 

©, What Kin was Sir John Germaine pretended 
to be to the Lady Dutcheſs? 

A. Her Brother; my Lady Dutcheſs ſaid ſo. 

N. Did you go with them to Fox-Hall, or not? 

A. She went with the Lady Dutcheſs. 

85 Whoſe Servant was you there? 

Lady Dutcheſs's. 

I How long did you ſerve the Lady Dutcheſs? 

She ſtaid with her till ſhe went to Mill. band. 

. How came you to leave their Service? 

A. They ſent her away upon the account of 
the late Trial. 

9. Who went with you? 

A. Mrs. Suſannah, Chambermaid to the Lady 
Dutcheſs; and Mr. Nicholas, that was Gentleman 
to Sir John Germaine. 

. Whar's his Name? 

Nicholas Haſier. 

9. Who took care of your Paſſage ? 

A. Nicholas Hofier. 

©. Whither was you order'd to go? 

A. To Holland, to the Hague : They paid her 


þ 


— 


in full, and promiſed fifty Livres beſides, 
25 Was any Part of it paid? And by whom, » 
She receiv'd it in four Quarters, from 22 
Brother Philip, at the Hague. 
9. Whoſe Brother ? 
A. Sir John Germaine's Brother. 
A Who hired you when you came to Englayg? 
A. Mr. Briane's Wife. | 
9. What Kin is ſhe to Sir John Germaine? 
A. His Siſter 3 and they promiſed, if Matters 
did not go for the Dutcheſs, ſhe would come to 
Holland her ſelf, and take her into her Service 4. 
in. 
820 Have you ſeen Sir John Germaine and the 
Dutcheſs in Bed together at Mill lanł? 
A. Once or twice. 
9. How long had the Lady Dutcheſs lived at 
Mill-bank & re you left her Service? 
A, Nine or Ten Weeks. 
9. How came you to ſee them in Bed together? 
A. By reaſon none was ſuffer'd to come into 
the Room, the Bedchamber, but ſhe and another 
Maid, to bring Neceſſaries, as, Water to waſh 
their Hands, and to clean the Room. 
9. Did you ſee them at their undreſſing, when 
they went to Bed ? 
A. She undreſs'd them her ſelf, and ſaw them 
in Bed. J 
9. Give an Account how you two came to 
be admitted into the Chamber, and what you ſaw 
there, 
A. She help*d them to Bed, and ſaw them go 
to Bed rogether. 
9. Saw you them next Morning? 
A. I'S. 
2. On what Occaſion came you into the 
Chamber in the Morning ? 
A. Shecame with Chocolate, and Water to waſh 
their Hands. | 
9. Did you ever ſce Mr. Nicholas Haſier there? 
A. Yes; he did the Buſineſs that ſhe did when 
ſhe could not be preſent ; he was Valet de Chamber. 
Q. Was he Valet de Chambre to Sir Jobn Ger- 
maine, or to the Dutcheſs ? 
A. He belong'd to the Dutcheſs at Fox-Hal, 
and afterwards to Sir Jobn Germaine. | 


9. Came he to Sir John Germaine before the 


Lady Dutcheſs went to Fox-Hall, or not? 

A, The Dutcheſs was at Fox-Hea!ll when le 
came to Sir John Germaine. 

Q: Who lived with the Dutcheſs at Fox- Tal 

A. Sir John Germaine's Siſter. 

. Who hired you? 

A. Mrs. Briane, Mr. Briane's Wife. 

9. Was there no other Relation of Sir 7 
Germaine's that lived there beſides ? 

A. Mrs. Judith. 

9. What Mrs. Fudith? What's her Name? 

A. She does not know. 

9. What kin was Mrs. Judith to Sir Jobn Ger- 
maine? 

A. His Siſter. 

Did the Dutcheſs uſe to go to no other 
Place? 

A. None, but to the neighbouring Gardens, to 
gather Flowers. 

A When you were at Mill bhanł, did you ever 
ſee the Dutcheſs's Father? 

A. She hath been ſeveral times at the Durchefs's 
Father's, and the Lady Dutcheſs told her Father 
and Mother, that ſhe brought her from Holland; 
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nz dref'd three Diſhes of Meat by order of the 


hels. 
0 Who was the Lady Dutcheſs's Father? 


here did he live? 
5 * lived at Mill. ant, but could not tell his 


| Name; the Lord Peterborough, ſhe ſays, but could 


rot think on't before now. 


9 When ſhelived with Germaine at the Cockpit, 


* as there no other that lived with them at that 
Time? 


A. No body. 8 : 
2 Did Sir Fob Germaine's Brother-in-Law 


or Siſter lie in the Houſe at any time? 


A. Yes; when they came firſt to England they 
uſed to lie there. 

). Name them. 

4 Mr. Briaue, and his Wife. 

9. Did you ſce any of Sir Jobn Germaine's Re- 

* a . 2 
lations, at any time, in the Room during the 
Time that the Dutcheſs was in Bed with him? 

A. Yes, Mr. Briane and his Wite. 


9. Was Sir Fohn Germaine in Bed at that time 


with the Dutcheſs ? 
A. Yes. 


Elianor Vaneſs croſs* d-examin'd. 
O. Was it at Tox- Hall that the Lady Dutcheſs 


fad, That Germaine was her Brother? 

A. Yes. 

9. Did the Dutcheſs tell you, that Sir Jobn 

— 

Germaine was her Brother? 

A. She gave it out among the Neighbours, 
but never told her ſo. 

Q: Was you Cookmaid ? 

A. She was hired for Cookmaid. 

9, Did you continue to act as Cookmaid ? 

2 Yes, at Fox- Hall. 

9. Was you at the Cockpit ? 

A. She uſed to clean the Rooms, and no body 
was ſufſer'd to come into the Room but ſhe, Mrs. 
Suſannah, and Nicholas. 

9. Was there no other Woman in the Houſe 
but you ? 

A. Yes, Mrs. Suſannah. Fg 

9. Where did you ce Sir Jobn Germaine and 
the Dutcheſs in Bed ? | 

A. At Fox- Hall. 

9. When came you from Lolland? 

A. About five or fix Weeks ago. 

9, Where have you been ſince ? 

A. She docs not know no Place nor Street in 
Landon. 

9. How came you over? 


4. About a Year and half ago ſhe met Nicho- . 


a at Amſterdam ;, ſhe afk*'d him how he did, and 
it he had got a Place; he anſwer'd, No, but he 
believ'd he ſhould very ſoon have one in England. 

9, Who ſent for you, or brought you over, 
from Holland this laſt Time? 

A. She mer Mr. Nicholas about a Year ago, and 
ld, She had a great Mind to go and live in 
3 ! again 3 and he ſaid, He would get a Place 
or her 

9. Who ſent for her? 

A. Docs not know. 

When you came over, who paid your Paſ- 
lage, and firit took Care of you ? 

A. Nicholas hath given her what ſhe ſpent ſince. 

Q, Who brought you to Town? And who 


? lurniſh'd you with Money? And where did you 
þ land? What Houle did you firſt come to? 


* 
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A. She landed at Graveſend. | | 

A; Who receiv'd her there, or, when ſhe came 
to Town, brought her to any Place to lodge at? 

A. Nicholas brought her to a Place where ſhe 
was ſecure, | | 

Q. What Place is it? 

A. She does not know, ſhe never was in London. 

9. Did you not live at Fox-Hall, andat Sir Jabn 
Germaine's Houſe in the Cockpit ? 

A. She was no further than thoſe Houſes ; ſhe 
means, ſhe was never in the City of London. 

©. Where is the Houſe ſhe has been at theſe 
ſix Weeks? 

A. She can't tell whereabouts it is. 

8 Was you not ſent for back from Holland to be 
a Witneſs? 

A. No, knew nothing of it till about 
Now about eight or nine Weeks ago. 

In what Street is the Houſe you have been at? 

lente oo. 

. How long is it ſince you went into Holland, 
ſince you left the Dutcheſs's Service? 

A. About eight Years ago. 

9. Did you never tell any body the Occaſion 
of your going over ? 

A. Yes, in Holland, but not here. 

. To whom did you tell it? 
. To a great many. 

9. Know you any of thoſe to be in England, 
that you did tell it to? 

A. Does not know any. 

A Did you ever diſcover this Matter of your 
own accord? or, Was you aſk'd to do it? 

A. I faid, I would tell the Truth if I were 
aſked, 

9, Can you name the Perſon that aſk'd you? 

A. Mr. Nicholas. 

A Had you any Diſcourſe about this Matter 
about eight Weeks ago ? 

A. WhenlI aſked Mr. Nicholas if he could get 
me a Place in England, I told him, I would fay 
the Truth. 

A What Diſcourſe had you with Mr. Nicholas 
about it? 

A. I aſked Mr. Nicholas, whether there was any 
danger of any ſuch Thing ; he faid, He knew 
nothing of it. 

A Did you ever diſcover that you were ſent 
out of the Way, into Holland ? J 

A. No. 

A Whether you and this Gentleman that inter- 
prets have not talk*d moſt of this Matter before 
you came hither ? 

A. No. 

A Who have you talk'd to about this Matter, 
ſince you came into England, beſides Nicholas ? 

A. No body. 

A Are you a Single Woman, or a Married 
Woman ? 

A. A Single Woman. 

The Duke's Council. 

9, Was it your Buſineſs to look after the 
Chamber, to keep the Door conſtantly, or on what 
Occaſion? 

A. I uſed to waſh the Dutcheſs's Cloaths, and 
bring 'em to Sir Fobn Germaine's Houſe, and keep 
the upper Rooms clean, where Sir John Germaine 
lay. | 


V Did Suſan go over with you into Holland, 
A. Mr. 


and come back with you? 
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A. Mr. Nicholas brought me intoa Room where 
ſhe was kept, and I ſtayed a while with her. 
9. Did Suſan go with you, and come with you 
again? 

25 Nicholas, and Suſan, and I, were in a Room 

together, and Mr. Germaine came every Night 
when the Houſe was broke up, and told us what 
paſſed, . 

9. Did S»ſan go to Holland with you? Whether 
did you go before Nicholas, or with him? 

A. Sir John Germaine ordered Nicholas and ſhe 
to go into Holland, and Nicholas went with her. 


Signum, 


Elianor Vaneſs. 


Depoſitions of Micholas Hofier. 
Die Jovis 22 Februarii, 1099. 


Nicholas Haſier ſworn. 


2 Hether he knows Sir John Germaine 
and the Dutcheſs of Norfolk ? 

A. Yes, Sir, I underſtand, I know both. 

2: How long have you been acquainted with 
Sir Zobn Germaine, and upon what Occaſion ? 

A. The firſt he came to know him was in S 
folk-Street. | 

9. Whether ever he was a Servant to him? 
A. Yes, I was a Servant to him there. 

: When was it you firſt came into Sir John 
Germaine”s Service? 

A. It was above half a Year before King James 
went away | 

9. Did you live with Sir Jabn or the Dut- 
cheſs? 

A. With Sir John Germaine. 

9. Where did he dwell at that Time? 

A. He had Lodgings at the Golden Ball. 

9, Was you with him afterwards when he was 
at the Cockpit ? 

A. Yes, and I lived with him at the Cockpit 
100. 
A At that Time did you know the Dutcheſs 
of Norfolk ? 

R A. I knew her becauſe they rold me ſhe was 
o. 

2. Was there any Lady that lived with Sir 
John Germaine at the Cockpit? 

A. At that Time there was Mrs. Bienne, Sir 
Jobn Germaine's Siſter. | 

Q. Was there any body elſe us'd to lodge 
there ? 

A. There was none there but her at firſt. 

D. Was there any other afterwards ? 

9. Yes, about two or three Months after- 
he was there, but I don't juſtly know how long 
aftewards. 

Q. Who was there then? 
A. There was his Siſter, by Name Mrs. Judith 
Germaine. 


Do you know any thing about the Dut- 


cheſs of Norfolk at that Time. 


A. Yes. 

9. What Converſation had Sir n Germaine 
and the Dutcheſs of Norfo/t ? 

A. She was in the Houſe, and they Eat and 
Drank together, and lay together. 


9. Where was that? 
A. At Sir Jobn Germaine's Houſe next the 
Cockpit. 


V How came you to know they lay together? 


A. Becauſe I was his Valet de Chambre, and 
help'd to undreſs and put him to Bed. 

2: Where was the Dutcheſs at that Time? 

A. The Dutcheſs was ſometimes a-Bed, any 
ſometimes not, according as he came home, er. 
ly or Jate. 

9. How long was the Dutcheſs with Sir TMs 
Germaine at the Cockpit? 

A. She was at the Cockpit before I came there 

9. Whether he went from Sir Jahn Germajyy, 
Service, after he came to live there? 

J. He left his Service ſeveral times. 

9. When was the firſt time he went from 
Sir John Germaine's Service. | 

A. The firſt time he left his Service was in 
Suffolk- Street. | 

9. How long was it before he came to lip 
with him again? 

A. He came into his Service again, the Sum. 
mer after this preſent King came into Englayy. 

©, What Time of the Summer was it? 

A. He can't juſtly tell thar. 

2. Whether the Dutcheſs was there beſore le 
came to the Cockpit or not ? 

A. She was there before 

9. How long continued ſhe there ? 

A. About fifteen Days after he came to Sir 
Fehn Germaine. 

& In what manner did Sir «bn Germaine and 
the Dutcheſs live there during thoſe fifteen 
Days? 

A. He ſays he hath already explained that be 
fore, he uſed to undreſs him and put him a- bed 
together with the Dutcheſs. | 

A Where did the Dutcheſs live after ſhe went 
from Sir John Germaine's Houſe ? 

A. She went and dwelt at Vaux-Hall, 

2. By what Name did ſhe go when ſhe was at 


 Vaux-Hall. 


A. She went by the Name of my Lady Be 
man. 

9. Whether he went with her, or continued 
in Sir John Germaine's Service? | 

A. He went with my Lady Dutcheſs for ſom? 
time, by Sir John Germaine's Order; he wi 
ſometimes with the one, and ſometimes with the 
other; ſometimes one paid him, and ſometime 
the other. 

. Whether Sir John Germaine went to I au- 
Hall? | 

A. He came there ſometimes; he has ſeen hin 
there ſeveral Nights. | 

Q, Whether he ſtayed all Night there? 

A. Sometimes. 

Whether he was alone, or any body ws 
with him? 

A. There was ſome body lay with him. 

. Who, upon his Oath ? 

A. Madam the Dutcheſs, Madam Beckman. 

How know you that? 

A. Becauſe he undreſs'd him when they 14 
together. 

Ho often was that? 

A. He can't juſtly ſay how often, but it un 
ſeveral times. 

What Service was he in when he went oa. 
of England, and upon what Occaſion ? 


A. He 
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4, He left Sir Jobn Germaine's Service at that 
Time when the Trial was depending between 
che Duke and the Dutcheſs of Norfolk. | 

9. By whoſe Order did you leave that Ser- 
Teo 
hs” He deſired leave. 
9, How came you to leave that Service at 


© that Time? 


A. Becauſe he was afraid he ſhould be obliged 
k the Truth of what he had ſeen. 
9, Whether any went with him, and who 


vent from their Service when he went? 


A, There were two Servants of the Dut- 
cheſs's. a 

9. What was their Names? 

7. One is called Sſannab Barrington, and the 
other Elianor Vaneſs. | 

9. Whither did they go ? 

A. He was ordered by Sir John Germaine to 
hire Lodgings for them, where they ſhould be 
unknown and private, 

9. What was the Reaſon why they ſhould be 
in private ? 

A. He knows no other Reaſon, but the Dif- 
ference before the Parliament between the Duke 
and Dutcheſs of Norfolk ; he was obliged to 
take the Lodgings, becauſe the Wind was con- 
trary for them to go for Holland, and took pri- 
vate Lodgings for them by the Order of Sir 
John Germaine, 


9. What became of Suſannah Barrington after 


A. She ſtay'd about three Weeks with him, 
and then Sir ohn Germaine came and fetch*d her 
back again, and where he carried her he does not 
know, 

9. What became of Yaneſs, and your ſelf af- 


terwards? 


A. When the Wind favoured, we paſſed the 


9. What Time of the Year was it? 
- 1 It was about Eaſter that he came into Hol. 
9, What Time he went from his Service, and 
was ordered to be private ? 
A. It was about the Time of the Trial. 
Whether he hath any Paper under Sir 
fobn Germaine's Hand for his Diſcharge ? We do 
not aſk it, but only to refreſh his Memory. 


De Paper was dated Eighth of February, 
One thauſand fix hundred ninety-two, reckon- 
ing the Year to begin the firſt of January. 


2 


Whether that was theTime he left the Dutcheſs's 
Service? 


A. Ves, about ſix or eight Weeks after he 


went to Sca. 


9, Where did you ſtay in the mean time? 

A. In the Minories near the Tower. 

Nou came you to ſtay there ſo long after 
you Were out of Service, before you went beyond 
Sea ? » 

A, Becauſe the Wind was contrary. 

9. Who went over with him; what became 


: of Elianor I aneſs ? 


4. She went with him to Helland. 
9, Who bare her Charges thither ? 
A. Sir John Germaine gave him ſeven Guineas 


do pay for the Expences that he was at here, and 
do croſs the Sea, | 
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2, How long after that he continued in Hal- 
land, before he came into England ? | 

A. He did not ſtay long in Holland, but went 
into his own Country, 

Q, How long was it before you returned to 
England ? 

A. The Summer following. 

A Was he ſent for over into England, and by 
whom ? 

A. Yes, Sir Jobn Germaine ſent to him often, 
by himſelf, and by his Brother in Holland. 

9. When he came over in the Summer follow- 
ing (in Ninety-two) whoſe Service did he come 
to? 

A. He returned to Sir John Germaine. 

2: Where did he live at that Time? 

A. Where he lives at preſent, at the Cochpit. 

2. Whether after he came back in the Year 
One thouſand ſix hundred ninety-two, he obſer- 
ved any Converſation between Sir John Germaine 
and the Dutcheſs ? | 

A. Yes, he ſays he ſaw them come together at 
their Houſe, 

9. What more ? , 

A. He again then ſaw them a-bed together, 

9. Where? 

A. In the Houſe of Sir Fobn Germaine. 

A. How often may that be? 

A. He can't juſtly tell how often. 

9, Whether it was often or not? 

A. No, he can't ſay very often. | 

9. When was the laſt Tume he ever ſaw them 
a-bed together? 

A. The laſt Time he ſaw them a- bed was not 
at the Cockpit. 4 

9. Where then? 5 | 

A. It was at the Dutcheſs's own Houſe, where, 
as he believes, ſhe lives ſtill. 

9. Whereabout in the Town? | 

A. It was upon a Corner of the Park, near 
my Lord of Oxford's. | | 

9. How long fince he ſaw them laſt a-bed 
together ? | 

A. He can't juſtly tell the Time, it was about 
two or three Months before he went away. 

9. Did he mean the firſt, ſecond, or third 
Time ? | | 

A. It was two or three Months before he went 
away the laſt Time. 7 


12 In what Lear did he go away the laſt 
ime ? | 


Let bim look upon any Note he hath to refreſb 
his Memory. | | 
Accordingly be look'd upon a Paper. 


A. *Tis the Twenty-ſeventh of April, One 
thouſand ſix hundred ninety- ſix. | 

Did you go away then the laſt Time? 

A. Yes, he ſays, that 'twas the laſt Time he 
left his Service. | 

Q, How long before that did you ſee them 
a-bed together ? 
A. He ſays it was about two Months and a 
half before he left the Service. | 

9. When my Lady Dutcheſs lived at Fox- 
Hall, whether he can name any body elſe that was 
a Servant in the Houſe at that Time? 

A. Yes, there was one Elianor Vaneſs. 

©, What Servant was ſhe ? 

A. She look'd to the Kitchen, 
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9. Whether he has ſeen her in the Chamber 
when the Dutcheſs was a-bed there ? 

A. Yes, very often. f 

How came ſhe that was Cook-maid to be 


in the Chamber? 
A. He ſays he can't tell the Reaſon, or what 


Buſineſs ſhe had there; but there ſhe was for one 


Thing or other, beſt known to her ſelf, he does 
not know. 

9. Whether when the Dutcheſs was at Fax- 
Hall, any Relations of Sir John Germaine came 
to her there? | 

A. Yes, they would come and fee her. 

9. Who were they ? | 

A. Mrs. Brienne and Mrs. Judith; he ſays he 


does not remember that Mrs. Brienne has lain 


there, but Mrs. Judith has. | 
23 Where it was, and upon what Occaſion he 
met with Elianor Vaneſs after he carried her over 
into Holland ? 

A. I met her in Amſterdam. : 

9. Whether he came over into England with 
her, and upon what Occaſion ? 

A. I met her at Amſterdam ; and ſhe aſk'd me 


what Buſineſs IJ had there, whether I had a Ma- 


ſter ; and I ſaid No. 

2 When was that? 

A. About a Year and a half, to his Remem- 
brance. 

9. Whether he came over with her the laſt 
Time ? | 

A. Yes, he came over into England with her 
in Company, about ſix or ſeven Weeks ſir{ce. 

2 Where has ſhe been ſince he came into 
England? | 

A. She was in Lodgings. 

Q. Where? 

A. He put her into private Lodgings, that 
ſhe ſhould be ſecure. 

2: Why did you put her into private Lodg- 
ings? 
| 5 Becauſe he was afraid, in the Circumſtances 
that he is now, that ſome body might give them 
ſome Affront, or do them an Injury; and there- 
fore he thought it beſt to be in ſome Place of 
Security. 99 8 

2 What particular Reaſon had he why he 

ſhould take private Lodgings, or have that Fear 
upon him ? 
A. He ſays, that when he was laſt here, Sir 
John Germaine came up one Night in a great 
Paſſion, and ſwore, and ſaid, ſome body would 
betray him. 

Q. I deſire he might repeat that again? 

A. Sir Jobn Germaine came one Night up 
Stairs, and ſaid, that Nicholas, this Rogue, would 
betray him. 

2, Who was that? . 

A. He ſays *twas one Nicholas Ruſbeit, that 
ſerved him or both, he can't tell, but he was in 
his Service; that he heard theſe Words, and that 
he thought in thefe Circumſtances, the ſecureſt 
Way would be to take private Lodgings. 

2. What brought him into England the laſt 
Time? Whether he was ſpoke to, to come, and 
for what Purpoſe ? 

A. He ſays, that about two or three Years 
ago he happened to meet with a Friend, and he 
defired him if he heard of a good Place for him 
in England, to let him know of it, for he would 
go and ſerve there again. 


Whether he was ſpoke to, to come gye; 
or was Ellanar Vaneſs ſpoke to, and what wy, 
the Occaſion ? ; 

A. My Lord aſk'd him if he would ſpeak the 
Truth, and do him any Service; and whether be 
would bring this Girl along with him. 

Q; Who was it that ſpoke to him? 

A. My Lord Duke and my Lord Howard. 

Q, When was that? | 

A. It was about a Year ago. 

2 Where was he at that Time? 

A. He was in London. 
A Did he go over of his own Accord, or wa; 


he ſent into Holland, who it was that ſent hin 


over, and for what? 

A. It was a Friend of his Acquaintance, that 
he deſired, in caſe he heard of a Place, to ſend for 
him. - 

9, Who ſent for Elianor Vaneſs over? 

A. He ſays, that after he had promiſed ny 
Lord Duke and Lord Howard to ſpeak the Truth 
of what he knew, they defired him, that if he 
met with Elianor Vaneſs, to deſire her to come 
over, and ſpeak the Truth of what ſhe knew, 

A How long after did you meet with Eliane 
Vaneſs ? 

A. *Tis about twelve Months fince I met with 
her. 
A: When was the firſt Time that he ſpoke to 
Elianor Vaneſs about her coming over to ſpeak 
the Truth ? 

A. *Tis about a Year ſince, * 

9. How long is it ſince they reſolved to come 
over ? 

A. About twelve Months. 

, Whether he was acquainted with Eliary 
Vaneſs before he met with her in Sir Jobs Gir- 


' maine*s Service? 


A. He ſays never, 

S; You ſay you went from Sir John Germain“ 
Service in Suffolk-ftreet, and you ſay when you 
came to him again he lived in the Cock-pit ; did 
you find Elianor Vaneſs there then? 

A. He ſays he found her at the Cock. pit. 

2 When he waited on Sir John Germaine in 
his Chamber, who waited on the Dutcheſs in her 
Chamber ? 

A. There was one Suſannah Barrington, and 
Elianor Vaneſs. | 

9, But who waited upon her in her Chamber! 

A. Suſannah Barrington did, to dreſs her. 

9. Whether he had ſeen any of Sir J 
Germaine's Relations in the Chamber, when this 
Lady and Sir Jobn Germaine were a- bed toge« 
ther * | 

A. Yes, 

2. Name them? | 

A. He ſays, he ſaw Mrs, Brienne, and Mr. 
Daniel Germaine there. | 

: Did you ſee Mrs. Judith there? 

A. He does not remember that he ſaw Mrs. 
Judith in the Room while they were a- bed toge- 


ther, but the other he hath ſeen when they wete 


a-bed together, but at different Times. | 

9, Whether ever he hath ſeen the Dutch 
at any other Place ? 

A. He has been at the Chapel with her, an 
elſewhere. 

9. Where? 

A. At my Lord Peterhor:w's, and in her ow" 
Houſe ? 

Croſs- 
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Croſs Examined. 

9. I deſire he may reduce this to a Certainty, 
what Time he went out of England, and look 
upon his Note again? 

He leol*d upon his Note, and *twas dated Eighth 
February, One thouſand fix hundred ninety-t700. 


a How long after this went he out of England ? 

7 He went away as ſoon as the Wind was fa- 
-ourable, 

— Can h recolle& the Time? 

4 He ſays *twas ſome time before Eaſter, for 
he came into Ilalland about Eaſter. 

9, When he told his Grace the Duke of Nor- 
folk and Lord 1{c:vard he would be true to them, 
whether he was in any Service at that Time? 

A. No, he was in no Scrvice at that Time. 

9. How long had he been out of Employ ? 

A. He has none yet. 

9 But how long had he been out of Employ, 
or Service, before he made this Propoſal to the 
Duke, or my Lord Howard ? | 

4. He ſays, he went away about the Twenty- 
ſeventh of Tune. 

9. I; it the fame Year his Paper ſpeaks of, 
that he ſpake to my Lord Duke ? 

A. No,*twas not; he ſpake to my Lord Duke 
about twelve Months ago. 

9. But how long had he been out of Service 
when he ſpake to my Lord Duke ? when did he 
leave Sir Jobn Germaine the laſt Time? 

A.*Tis about three Years and halt ago; *twill 
be four Years in June next, 

9. Has he been in any Service ſince that Time? 

A. No, he hath not. 

9, How has he lived ſince then ? 

A. He ſays he has ſomething of his own in his 
own Country, upon which he may ſubſiſt ſome time. 

9. I think he ſaid, he ſaw Sir John Germaine 
and the Dutcheſs in Bed together, in the Houle 
where ſhe now lives? 

A. Yes. | 

9. Then I defire he will tell, if he Knows any 
of the Dutcheſs's Servants that were about her 
at that time ? . 

A. Yes, he does. 

9. Then, that he will name them? 

A. Henry Keemer. 
J What's become of him? 


4, They told he was dead; and there was 


Sion Barrington. 

9. I defire he will tell of ſome of the Servants 
that lived with the Dutcheſs at that I ime, beſides 
that Perſon that is dead, and the other which is 
gone beyond Sea, as they ſay ? 

Mr. Northey anfwer'd. We don't ſay ſhe is 
gone beyond Sea. : 

A. He does not know any other. 

ben, that he will tell what Month he ſaw 
them in Bed together ? 

J. He can't remember the Month, or the 
Day; but if they will aſk him the Reaſon why 
e remembers it, he will tell it them. 

lt you can come to any Certainty about the 
Lime of the Year, or the Month? 
A. He can't fay the Month, or any particular 
line. 

What Servant he ſaw in the Houſe, or who 
let him in ? 

A. He had himſelf the Key of the lower Room, 
and could come in when he pleas'd. 

Vor. V. 
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9. Whoſe Servant was he à his Time he 
ſpeaks of? Whether he was a Servant to the 
Dutcheſs or to Sir John Germaine? 

A. He was Servant to Sir John Germaine. 

: He was ſaying he could tell a Reaſon to fix 
the Time, let him recolle& himſelf of the Time? 

A. He can't remember the Time, but he came 
into the Room to bring a Clyſter, and he was de- 
ſired to ſtay a little till my Lady Dutcheſs got up. 

: That he may be poſitive whether he had a 
Key to the lower Room of the Dutcheſs's Houſe ? 

A. He ſays he had a Key of the Door that goes 
into the Park, and he could come into the Houſe 
by it, for it was the Key of the Houſe. 

: What Servant was it that brought him up, 
for that Key only let him into the lower Room? 

A. Sometimes Suſan Barrington, and ſome- 
times Henry Keemer. 

A: What Room the Lady Dutcheſs lay in? 

A. Tis a Room that looks into the Park. 

9. *Tis not a Ground-Room, I ſuppoſe ? 

A. No, *tis up Stairs. 

9. How many Stories ? 

A. He can't tell what Degree it was. 

9. Being aſk'd that Queſtion again upon the 
reading his Depoſitions, he ſays he can't tell how 
many Stories; but, if you pleaſe, he will deſcribe 
the coming into the Room as well as he can. 

9. Deſcribe the Coming into the Room ? 

A. That as you come upon the left Hand, 
there is a Way to go into the Dutcheſs's Room; 
when you have paſſed the little Chamber-door, 
you go into a Place full of China; and, after that, 
you come to the Dutcheſs's Bed-chamber. On 
the other ſide, going up Stairs, there is a little 
Room, where Suſan told him ſhe lay; and after- 
wards you come into a Room where the Chimney 
is, as he thinks, on the right Hand, and he thinks 
there are two Windows that look into the Street, 
he is not very certain; and in the Room upon the 
left Hand there is a Door into a great Room, 
and from that great Room you can go into the 
Lady Dutcheſs's Room. It was ſo at that Time, 
to the beſt of his Remembrance, 

9. How many Rooms are there upon a Floor ? 

A.Therearea matter of 4 Rooms upon a Floor. 

9. Whether he has ſpoke with any body that 
he knows is acquainted with this Houſe ſince he 
was examined here before? 

A. He ſays he has ſpoke to no body ſince, that 
has given him any Account of the Houſe. 

9. Which Side of the Park does the Window 
of my Lady Dutcheſs's Room look into? 

A.Towards the Pond where the Braſs Statue is. 

2. Does the Bed-chamber look towards the 
Braſs Statue? — 

A. He durſt not go to look out at the Window 
for fear of being diſcovered, but he could ſee the 
Water. 

9. Whether he knows the Horſe-Guards ? 

A. Yes. 

9. Whether he knows Arling/on- Houle ? 

A; Les, 

9. Whether the Window does look towards 
Arlington-Houſe, or the Horſe-Guards? 

A. He hath been there ſeveral times, but it 
was not his Buſineſs to go to the Window; but 
when he was in the Room he could ſee the Water, 

9. Whether he could tell which Way the 
Window look'd ? 

A. He did not live in the Houſe, but went 
there 


280 168. Proceedings between the D. of Norfolk 12 Will. III. 


there ſometimes upon . and when he 
was there, twas not his Buſineſs to go to the 
Window, but he could ſee the Water when he 
was in the Room. 
Whether the Window was on that ſide of 
the little Door that he came in, or on Yother (ide? 
A. Upon the left Hand coming in. He ſays 
he has explain'd himſelf as to the entering in, and 
he can ſay no more to it. 
Was it one or two Pair of Stairs that the 
Dutcheſs lay? 
A. He can't be poſitive, whether one or two 
Pair of Stairs. Io 
9. Who brought him up that Time he brought 
the Clyſter ? 
A. Suſan Barrington. 
9. Who told him, at the Cock-pit, *twas the 
Dutcheſs of Norfolk ? 
A. Sir John Germaine, her ſelf, and the whole 
Houſe told him fo. 
9. Did he before that Time know the Dutcheſs? 
A. No. 
. Did you never ſee other Women there be- 
ſides this Lady? A. Yes. 
QA Did you know all the reſt that you ſaw there? 
A. No, he did not know them all. 
9. Whether he was not told the reſt of the 
Women were of great Quality too ? 
A. He never was told ſo, nor did he inform 
himſelf whether they were or no. 
9, At Fox-hall, and at the Cock- pit, I think, 
he ſpake as if he undreſs'd Sir Fohn Germaine and 
the Dutcheſs; whether he undreſs'd them both? 
A. Not the Dutcheſs. 
What Year was it they were at Fox-[Tall ? 
A. It was before he went to Hreland, and after 


he came from Ireland; but he can't preciſely tell 


the Time. 

9. Whether he has been in any Service ſince 
One thouſand fix hundred ninety- ſix, when he left 
Sir John Germarne”s ? A. No. 

. Whether when he came, about a Year ago, 
into England, there was Application made to him 
in order to make a Diſcovery z or, whether he of- 
fer*d of himſelf to make it? 

A. He never did offer himſelf. 

9. Who was it thatfirſtaſk*d him the Queſtion? 

A. *T was my Lord Howard. 

9. Where did you meet my Lord Howard ? 
and upon what Occaſion ? 

A. Heſays, That *twas that Perſon that he had 
addreſs'd himſelf to, to get him into Service here, 
that was the Occaſion of their meeting together. 

9. Did you know the Lord Howard betore? 

A. No. 

Q: Where was the Place they met? 

A. He call'd him to his Houſe. 

9. My Lord, or that Perſon ?, 

A. He ſays, That Perſon to which he addreſs'd 
himſelf to ger a Place, told him he had found one. 

Q: Name that Perſon. 

A. Richardſon. 

9. Where does he live? 

A. I don't know. 

9. Were you acquainted with him before? 

A. Yes. 

9. Where had you been acquainted with him? 

A. At London; tis a Woman, 

9. Whether he can deſcribe the Room, or 
the Furniture of the Room, where this Noble 


Lady and Sir John Germaine were a-bed together, 


where ſhe lives now ? 


A. He can't remember any thing of the Furniture. 

9. Was it hung or wainſcoted? 

A. He ſays, he can't tell, and yet was there oſten. 

9. Pray, who was the Clyſter for? 

A. For Mr. Germaine. 

Where was it to be adminiſtred ? 
A- bed. 

9. Who was a- bed? 

A. My Lady Dutcheſs was a-bed too. 

9, Was it to be adminiſtred at the ſame time 
as he and the Dutcheſs were a - bed together: 

A. No. N 

9. Was the Dutcheſs there? 

A. He laid the Syringe to the Fire- ſide, jj 
ſuch time as the Dutcheſs roſe. 

Q Apothecaries are exact in point of Time in 
making their Bills. a 

A. He ſays, I compoſed the Clyſter my {«f 
but he did not compoſe it at the Dutcheſs's Houſ:. 
but at Mr. Germaine's. 8 

9, Did you ſtay with Sir Jh Germaine til 
all was over? 

A. No; as ſoon as he had given it him, hs 
went home to Mr. Germaine's Houſe. 

2, Whether he pretends to ſpeak of any other 
Time he ſaw the Dutcheſs in Bed with him at 
her Houſe in Duke: ſtreet, but when he carried 
him the Clyſter? 

A. Yes, my Lord, he ſays he has. 

9, Let him tell the Times and Circumſtances, 

A. He ſays, he can't very well remember the 
Times, but he had ſometimes Buſineſs there, to 
bring and carry Letters, 

QA: When was that Time of the Clyſter? 

A. It was about two Months before he left them. 

Q: Was that the laſt time he ſaw them togcther 

A. That was the laſt Time. 2 

2 How long before that did he ſee *em together? 

A. Long before that Time, in the ſame Hou. 

Q. He ſays, he has ſeen Sir John Germaine and 
the Dutcheſs in Bed together elſewhere. Did ke 
never ſee them in Bed together at the Mall lan? 

A. He has ſeen them there two or three Time 
a-bed together. 

Q, When did your Maſter order you to pre- 
pare a Clyſter ? 

A. He had Order to come and wait for Mr. 
Germaine at the Dutcheſs's; and, that Mr. Ger- 
maine coming to the Dutcheſs's late, he ordered 
him to bring the Clyſter next Morning. 

Q, At what Time he came the next Morning? 

A. He had Order to bring it at 9 a-Clock, and 
he brought it at the appointed Hour, and waited i: 
the little Room where Suſan was till he was call'd in 

9. He ſays, he waited for Sir John Germaine, 
by his Orders, at the Dutcheſs's, till *rwas late; 
which of the Dutcheis's Servants did he keep 
company with ? 

A. He ſays, he remembers very well it was 
Mr. Keemer. 

9. Whether that time that he ſaw Mr. Germ! 
and the Dutcheſs in Bed together at AA. lan, it i 
was after the firſt time he was ſent out of Eg 
when the Bill was depending before the Lords? 

A. Twas after. 

9, What Year did you fee them a- bed toge- 
ther at Mill. lan? 

A. Tvas a day or two beſore Mrs. D'avenan! did. 
A day or two before ſhe died Mr. Germaine came 
to Mill-bank, and ſtaid there about eight Days. 

icola Hauſcur. 
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2. rr know Sir Jobs Germaine and the 
Dutcheſs of Norfolk ? 


es. 
as you Servant to Sir Jon Germaine ? 


A. Y 
9, W 
A. Yes. 

9. In what Capacity ? 

A. Three Years I wore his Livery, and three 
Years I was his Steward. 

9. When did you firſt come to live with him ? 

A. Three Weeks before the King was crown'd. 

9, Was there any Converſation between Sir 
Jobn Germaine and the Dutcheſsof Norfolt? D'ye 
know that they liv*d together, or kept Company 
one with another ? 

A. No; I never knew them live together, but 
{cen them keep Company together, but never ſaw 
. any Incivility between them. 

9. Where ſaw you them in Company toge- 
ther? 

A. I ſaw them in Company in my Maſter's 
Houſe. 

© How long ago? 

A. About five Years ago. 

9. Where did your Maſter then live ? 

A. He liv'd then where he does now. | 
r. 9. Did the Dutcheſs of Norfolk ever lie there? 
; A. Never, to my Knowledge. 

9. What was the Time ſhe uſually came there? 
A. Commonly in an Afternoon. 

9. How often have you ſeen her there? 

A Two or three times. 

, 9. At what Time did ſhe uſe to come? and, 
At what Time did ſhe uſe to go away ? 

A. She uſed ro come there about Four or Five 
a-Clock in the Afternoon, and might ſtay there 
about two or three Hours. 


. 9, You are upon your Oath, and pray tell 
5 whether you ever ſaw them in Bed together? 

* A. By all that's good, I never ſaw them in 
Bed together. 

5 A Did the Lady Dutcheſs uſe to come thither 


Maſk'd or Unmaſk'd ? 

F A. She us'd to come Maſk'd, but put it off 
2 when ſhecame into the Houſe. 

9. Who uſed to come with her? 

A. There uſed to come Mr. Keemer with her. 


What Company? Did no other uſe to come 
with her to Sir Jobn Germaine's Houſe ? 

25 A. Yes, another Servant, Mr. Carter. 

Who was in the Room with them in Sir 

TY fobu Germaine's Houſe ? 

Cit A. Mr. Keemer ſtay'd commonly with them all 

nl, the Time they dined, and after Dinner; the other 

> WW dcrvants and I were in the next Room to them, 
and commonly, when they had Occaſion, they 

„ee would call Mr. Keemer. 

2 . Was there no other Servant but Mr. Keemer 

id. chat they uſed to call upon? 

ar W A. Yes; a Gentlewoman, Mrs. Suſan Barring - 

* ton. f 

ſour Q, Have you ſeen her lately? 

ions FF 4. No, not theſe fix Mon 
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2, D'ye know if your Maſter uſed to go to the 
Dutcheſs's Houle ? 

A. Yes, I have heard fo, but I can't fay fo 
poſitively. 

A Did you ever go with them to the Dutch- 
eſs's Houſe? 

A. No; but I have gone with them as far as 
the FHorſe- Ferry. | 

A; When was the laſt Time you ſaw them to- 
gether ? 

A. ] can't tell; Thave been out of my Maſter's 
Service theſe four Years. | 

9. How long before you left your Maſter's 
Service, d'ye think it was that you ſaw them to- 
gether? 

A. I] can't tell, but I think it might be about 
half a Year 

9. He has gone with his Maſter as far as the 
Torſe-Ferry ; pray then let him be aſk*d where he 
left his Maſter ? 

A. I left him at the Hor/e-Ferry, 

Q, What Orders did your Maſter give you 
when you left him ? 

A. He order'd me to go Home, and keep the 
Houſe. 

8 D, D'ye know whither your Maſter was gone 
then! 

A. I may judge he went to the Dutcheſs, but 
I can't ſwear he went there. 

9. Did Sir John Germaine come home to Bed 
that Night? 

A. Some Nights he came, and ſome he did not. 

9, Did you carry Cloaths to him at any Time? 

A. I have carried Cloaths for him to Mr. Kzemer, 
the Dutcheſs's Servant. 

A2 Where did Keemer live when you carried 
Cloaths to him ? 

A. In a little Street going to the Botwling- Alley. 

9. Who did he live withal ? BEV 

A. He told me he lived with the Dutcheſs, 
but he was a Houſe-keeper, and had a Houſe 
there. 

A Did you always carry Cloaths to Mr. Kzemer 
for your Maſter ? 

A. Sometimes I carried his Cloaths to Mr. Kee- 
mer, and ſometimes Mr. Kzemer came to me for 
them. 

2. Did you apprehend that your Maſter was 
then at the Dutcheſs's, or at Mr. Keemer*s ? 

A. I can't tell where he was: How can I tell? 
| anſwer as punctually as I can. 

9. When Keemer came to you for Cloaths, what 
Account did he give you where your Maſter was? 

A. He gave no Account. 

9. Whether did you ever ſee the Dutcheſs and 
your Maſter together at any other Place but his 
own Houfe ? 

A. Never. 

9. When you carried the Cloaths to Keemer*s 
did your Maſter lie at Home that Night or not? 

A. Sometimes he lay at Home, and ſometimes 
he did not: Many times my Maſter has been at 
the Dutcheſs of Mazarine's from Four a-Clock 
this Day till Twelve the next. 

A. Repeat it again, for that's material. 

A. My Maſter has taken his Chair at his own 
Back-door at Four a-Clock on a Saturday, and 
not come Home till Sunday at Twelve a-Clock. 

9. Where has your Maſter been at that Time, 
when he ſtay'd out all Night? 

A. At the Dutcheſs of Mazarine's; and when 

Kk 2 | he 
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he loſt his Gold, he has ſent to me for more 


Gold. 
9. Did he ever ſend to you for any Cloaths 
when he was there ? 
A. Never. 
2 Dye know where he was when he ſent to 
you for Cloaths? | 
A. No, indeed. 
. D'ye know Nicholas Hofier ? . 
” Yes, I know him very well; I ſaw him here 


juſt now. : 
9. Did you know him when he waited on Sir 


Jobn Germaine? 

A. Yes, he ſucceeded me, and I ſucceeded him 
again. ; 
9. You was Footman when you went to Sir 

John Germaine: When was that? and, What Year 
did you leave off your Livery, and ſerve him as 
his Steward ? 

A. I can't tell. 

©. He ſucceeded Hofer, and Haſſer ſucceeded 
him: Pray let it be aſk'd him, at what Time he 
came into his Maſter's Service, when he ſucceeded 
Heſier | 

A. *T was about the ſame Time that the Trial 
was here before. | 

9. How long vas it &er Hęſer return'd again 
to ſerve Sir John Germaine? 

A. To the beſt of my Knowledge, it was three 
Years; for I receiv'd and paid Money for my 
Maſter, and Hofer was away all that Time: Ho- 
fier won't deny it, if he were call'd in. 

©. You ſay that you ſucceeded Heſter at the 
Time when the Trial was here: How long be- 
fore that Time did you return to your Maſter's 
Service ? 

A. About three Weeks before the King was 
Crown'd I came to my Maſter, and ſerv'd him 


three Years, and wore his Livery; and he was F#: 


leas*d, after Mr. Hofier went away, to make me 

y out his Money, to be Caterer for him, and to 
keep his Gold, and to the beſt of my Knowledge 
*rwas three Years before Nicholas ſucceeded me 
again, 

9. How long was it before he came back again 
to ſerve Sir John Germaine? | 

A. Before I ſaw him in my Maſter's Houſe, 
and that he took my Place from me, *twas three 
Years. 

©. Did you not ſee Mr. Hafer in England be- 
fore that Time that you went out of your Maſter's 
Service ? 

A. No ; I beg your Lordſhip's Pardon, I will 
recollect my Memory for that; as I have a Soul 
to be fav'd, now *tis come into my Mind, my 
Maſter ſent for Nicholas into Holland about a Year 
before Nicholas did come over: My Maſter told 
me, before he came, that he would ſend for Ni- 
cholas again, and that Iand Nicholas ſhould have 
the Charge of his Houſe. Nicholas came over, 
and we had the Play at our own Houſe : Nicholas 
ſtaid there ſome Time, but he did not like his 
Buſineſs, and ſo he went away again, becauſe he 
could not have all the Money. 

About what Time did Nicholas come into 
England, after the Trial was before this Houſe ? 

A. I can't reſolve you. 

: Had you no Certificate of Leave, or Diſ- 
charge, when you left your Maſter's Ser vice: 

!. No; my Maſter was ſo kind, that he brought 
me immediately into the Exciſe, as ſoon as I was 
out of his Service. 
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A When you carried the Cloaths to Sir Jobr 
Germaine's, was it the Time when you wore his 
Livery? | 

A. I carried no Cloaths to him when I wore 
his Livery ? h 

9. Had you no Diſcourſe *with the Dutcheſy; 
Agents ſince Saturday Night ? 

A. No, I have not ſeen them, nor don't know 
them. | 

A Heſays, he ſaw the Dutcheſs of Norfolk at 
the Cockpit, at Sir Zohn Germaine's Houſe where 
he now dwells: Pray recollect you ſelf, that you 
may be poſitive as to the Time, 

A. I can't reſolve you as to the Year, tis ſo 
long ago; I believe *tis about five Years ago. 

py Can you be poſitive that it is not more? 

. Tothe belt of my Knowledge, *rwas about 
five Years. | 

Q, Can you be ſo far certain, that you can ſay 
*rwas not more ? 

A: I can't ſwear *rwas more, but I believe it 
may be five Years, more or leſs. 

9. You ſay you ſaw her two or three times 
there: Was it all in one Year, near the ſame 
Time or Month? Can you reduce it to any Cer- 
tainty ? | 

A, I believe it might be in Summer. 

9. All in one Summer ? 

A. Yes, I believe, all in one; to the beſt of my 


Knowledge there was never a Winter between 


the Time that I ſaw her firſt and laſt. 

Q: Did you know the Dutcheſs of Norfolk be- 
fore chat Time that you ſaw her in your Maſter's 
— and took her to be the Dutcheſs of Ner- 
alk ? 

. A. I did not know her before the Trial was 
ere. 

9. Did you know her any Time after that 
Trial, before the Time you ſaw her in Sir Fobr 
Germaine's Houſe ? 

A. I was not ſure that it was ſhe, only as | 
had it from Mr. K-emer. : 

9. Then you don't undertake of your own 
Knowledge to ſay that it was ſhe ? 

A. I can't ſwear that *twas ſhe, but as Mr. 
Keemer told me; I don't know whether I ſhould 


know her nowor not, tis ſo long ſince I ſaw her; 


I believe it is five Years, if not more. 

A: Did you ſce her before or after you ſaw her 
at Sir John Germaine's Houſe ? 

A. The firſt time they told me *rwas ſhe, I met 
her in her Coach in the Pallmall, with two other 
Gentlewomen with her, a little before the Trial 
was here: Ifollowed the Coach, and the Dutcheſs 
went into ſome Lady's Houſe in Dover ſtreet, and 
they told me the Durcheſs was the firſt Woman 
that went out; this is the firſt time that &er 1 
ſaw her, that I know of, till ſuch time as Keemer 
told me *rwas ſhe. 

85 Whether do you know Nicholas? 

. I know him very well. 

Q; Can you tell how long it is ſince he came 
laſt into England? : 

A. No, he has been here two or three times in 
England, ſince I left my Maſter. 

A How long before this Examination ſaw you 
him, or ſpoke with him ? | 

| A. 1 


— 2 — — 


th; 


Toi 


in 


ou 


A. 1 did not fee him above theſe three Years. 

9 How long before you came hither as a Wit- 
neſs did you fee him ? | 

A. 1 have not ſeen him theſe three Years till 
came hither to be a Witneſs, and did admire to 
ſce him here, that a Man that had got his Bread 
under his Maſter ſhould appear here againſt him, 
it is ſo ungrateful a thing. 

. How came it you had ſo much Curioſity as 
to follow the Dutcheſs's Coach? 

A. I had a Mind to ſatisfy my own Hu- 
mour. 

9. D'ye know how Nicholas lived ſince he was 
out of his Maſter's Service? 

A. No, Inever ſaw him, nor had any Account 
of him at all, nor have ſeen him theſe three Years 
till now. 

9. Did you know when Nicholas and Elianor 
Vaneſs went out of England ? 

A. No, I never knew when they went, nor 
when they came. 

9. Don't you know what Buſineſs he went 
out of England about, the Time you took his 
Place ? 

A. I know not the Buſineſs he went out of 
England upon. 

9. Did he at any Time tell you he was 
to get away to hide himſelf from coming hi- 
ther ? 

A. No, I heard not one Word from him at 
the Time of his * 

2; What reaſon had you to ſay upon the firſt 
Sight of Haſfer, that he was ungrateful for com- 
ing hither? 

A. I ſhould think my ſelf ungrateful to eat a 
Gentleman's Bread ſeven Years, and do him all 

the Spite and Malice I could. 

Q Repeat thoſe Words? 

A. I ſhould think my ſelf very ungrateful to 
proſecute; if I ſhould do any Harm to a Maſter 
that I had ſerved ſo many Years, I ſhould think 
my {elf very ungrateful, let him think of himſelf 
what he pleaſes. 

9. He added ſome other Words? 

A. For any thing I know, it is Spite and Ma- 
tice. 

Where did youlive when you followed the 
Dutcheſs's Coach ? 

A. At Mr. Germaine's. 

This Man is a Witneſs, and ſo is Hafer; 
let him explain himſelf what he means, and where- 
in there is any Difference between him and Hofer, 
for both are Witneſſes ? 

A. 1 fay, I ſhould think my ſelf very ungrate- 
ful, if I would do any Harm to a Man whoſe 
Bread I did eat fo long, and had got ſ&-much 
Money under him. 

2, What Harm does Hofer do, being a Wit- 
nels againſt the Dutcheſs of Norfolk ? what Harm 
is that to Sir Fobn Germaine? 

9 I 1 know. = 3 

D'ye reckon it ungrateful to ſpeak the 
Truth to the Prejudice of 4 Maſter? 

A. No, I would not ſpeak an Untruth for all 
the Maſters in the World. 

Where is there any Fault more in Hafer 
than in you ? 

A. I know not, 

L. Whether did Elianor Vaneſs live with Sir 
John Germaine when you liv'd there? 
A. I know not who ſhe is. | 
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©. This Woman that was here as a Wit-⸗ 
neſs ? 
A. Yes, ſhe liv'd there. 


What Time went ſhe away from Sir Fob 
Germaine*s Service? 


A, I know not, I cannot tell, indeed. 
Sign'd, 
WILLIAM BAYLY. 


Die Martis, 5 Martii, 1699. 


Council and Witneſs being call'd in for the 
Dutcheſs of Norfolt (and the Duke's Council 
being preſent) the Examination of the Wit- 
neſſes, taken Yeſterday in Short-hand and tran- 
ſcribed, were read to them, and ſubſcribed, 
(vix.) b 


Die Lune 4% Martii, 1699. 
Thomas Hawkſworth fworn, depoſed as fol- 


leweth : 


Queſt. D you know Elianor Vaneſs? and did 
you live in the Dutcheſs of Norfolk's 
Family? 

Anfw. I came to live with the Dutcheſs about 
October, 1691. and left her in September, about 
two Years within two Months: Elanor Vaneſs 
lived there when I lived there, and was Cook- 
maid. No 

9, When did ſhe leave the Dutcheſs's Ser- 
vice? | 

A. About the beginning of Fanuary, or the 
latter end of December, 1691, 

A On What Occaſion went ſhe away? 

A. She was turned away, to the beſt of my 
Remembrance, for keeping Company with Dutch- 


9. Whether uſed ſhe any other Office but in 
the Kitchen? or had ſhe Acceſs to the Dutcheſs's 
Chamber ? | 

A. Never; ſhe was not allowed to come any 
higher than the firſt Floor: She uſed to clean 
that Room next the Street, one Pair of Stairs 
next the Door, and the Back-Parlour even with 
that, but was not ſuffered to come into the 
Dutcheſs's Chamber. 

9. Who waited upon the Dutcheſs in her 
Chamber ? 

A. Frances Knight ; ſhe was conſtantly in the 
Dutcheſs's Chamber, and uſed to warm her 
Bed. 
9. You ſay that Yaneſs was allowed to come 
no higher than the firſt Floor; explain that. 

A. The Kitchen is under-ground backward ; 
that Room Yaneſs cleaned was even with the Street, 
a Ground- Room; the Laundry - maid clean'd the 
next Pair of Stairs. | | 

A What was the Laundry-maid's Name? 

A. Suſan ;, ſhe's dead. 

; Do you know how long? 

A. No. 

Did you ever ſee Yaneſs in the Dutcheſs's 
Chamber. 

A. Never in my Life; I never heard ſhe was 
allowed to come 4 5 

2 How 
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9. How long is it ſince you liv'd with the 
Dutcheſs ? : 

A. About ſix or ſeven Years, or very near it. 

9. D'ye remember the Bill that was brought 
into Parliament againſt the Dutcheſs, while you 
lived there ? 

A. I came to the Dutcheſs the October before 
that Bill was brought in. 

9. Was YVaneſs turned away before that? 

A. She was gone a Month or thereabouts be- 
fore that. 

9. D'ye remember the Month ? 

A. To the beſt of my Remembrance, twas 
about the latter End of December, or the begin- 
ning of January. 

3 Was there any Stir about the Dutch Foot- 
Soldiers haunting YVaneſs ? 

A. I never ſaw any, but have heard the Ser- 
vants ſay they did. 

9. Can you ſay what Time it was? Whether 
before or after the Bill ? 

A. Before I heard any thing of the Bill ſhe 
was gone. 


Croſs-Examin'd. 


S Were do you live now ? 
. With Sir Thomas Barnardiſton. 

. What Station were you in, when you lived 
with the Dutcheſs? 

A. A Footman. 

Q, Do you know Hofer then? 

A. No. 


2 Where did the Dutcheſs live, when you 
came firſt to her. 

A. Upon the Row between the Horſe- Ferry and 
Mill-Bank. | 

2. How long did you live there? Þ 

A. A Fortnight or thereabouts z not much 
more. 

Q: Do you know where ſhe liv'd before? 

A. No. 

Q. Do you know Sir Jobn Germaine? And, 
on the Oath you have taken, did he ever come 
K * Dutcheſs's Houſe while you liv'd with 

er 

A. I never ſaw him in the Houſe ; I never ſaw 
any unhandſome Thing by the Dutcheſs all the 
Time I lived with her. | 
| V Did you never ſee Sir John Germaine with 

er! 

A. No, never, and I had the Privilege of 
the farſt Floor and the ſecond Floor, and help'd 
to rub the Rooms, and ſometimes I rubb'd the 
Lodging-Room. 

9, Had you the Privilege of going up Stairs 
in the Morning ? 

A. No, it was one Peacock that rubb'd the 
Room above Stairs. 

. Q, Did you know Yaneſs ? Was ſhe Servant to 
the Dutcheſs when you liv'd there? 

A. Yes, ſhe was. 

Q: Can you be poſitive as to the Time of her 
going away ? 

A. As near as I can tell, it was in the begin- 
ning of January, 1692. I came in the Ofober 
before, and ſhe went away the January follow- 
ing. 

Q, Were you by, when ſhe was diſcharg'd ? 

A. No. 


Who paid her her Wages ? 


A. 1 can't tell. | 
9. Did you never ſee Yaneſs in the Dutcheſy, 
Chamber? 
A. Never. | 
2 Did you attend at the Dutcheſs's Chamber 
in the Morning? 
A. Not conſtantly; we took it by Turns. 
Q.: Did you never attend in her Chamber when 
ſhe was a-Bed? 
A. No. of 
9. Who was it of her Women that attended 
in her Chamber ? 
A. Suſan 
rington. 
85 When did you ſee Suſan Barrington laſt? 
About five Years ago. 
DL. Did ſhe conſtantly attend in the Dutcheſs's 
Chamber ? 
A. She and Mrs. Knight carry'd Coals conſtant- 
ly to warm the Bed ? 
9Q, How old was you when you liv'd with the 
Dutcheſs ? 
A. About eighteen Years old. 
9, How old are you now? 
A. I think about Seven and twenty. 


Thomas Hawkſeorth, 


„Frances Knight, and Suſan Bar- 


— 


Die Lune, 4 Marlii, 1699. 
John Peacock ſworn, depoſeth as followeth : 


Queſt. ID you live with the Dutcheſs of 
Norfolk in 1691 ? 


A. Iis ſix Years ſince I left her Service, laſt 
January, or thereabouts ; I liv*d two Years and 
a half with her, or thereabouts; I came in Au 
guſt, and ſtay'd till January two Years following, 
or thereabouts. 

9. Did youlive with the Dutcheſs, when the 
firſt Trial, as they call it, came on in Parlia- 
ment ? 

A. Yes, I liv'd with her before and after. 

©. Did you know YVaneſs ? | 

A. I knew one whoſe Name was called Lena. 

O. What was her Buſineſs ? 

Below Stairs in the Kitchen; I never ſaw 
her in any other Room, but the outer Room next 
to the Street, and I was there all the while ſhe 
was there, and after ſhe was gone. 

A; Did you ever ſee her in the Dutcheſs's Bed- 
Chamber ? 

A. No; the Work ſhe was employ'd about 
was dirty Work; I never ſaw her clean, but 
naſty, and could not eat the Victuals of her 
dreſſing. | 

9, Was you there before YVaneſs ? 

A. Yes, I was in the Houſe ſome time before 
her Grace came over, to help the Upholder, and 
to carry Looking-Glaſſes and Stands. 

When did ſhe come over? 

She came to Mill. Bank, but I know not 
when ſhe came over: My Lady Peterboroto ot: 
der*d me to do what I did. 

A. Was you Servant there to the Dutche 
before ſhe came over ? 

A. I never ſaw my Lady Dutcheſs before ſhe 
came there, except ſome Years before at Dray- 
ton, when he liv'd with her. 

A. Who hired you? yp 
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A, I came there by the Lady Peterborough's 

Order, and had my Victuals at my Lord Peter- 
ough's. 

w” Who hired you ? 

A, I was not hired at all. | 

9, How long did you live at Mill. lant? 

A. I liv'd about two Years and a Quarter, or 
ſomewhat more. 

9. What was your proper Buſineſs, when you 
liv'd with the Dutcheſs ? 

J When the Dutcheſs went abroad, I went 
with the Coach; and when ſhe ſupp'd or din'd 
at home, | laid the Cloth, Forks and Spoons. 

9. Did you ever wait above Stairs ? 

A. Yes, I have waited above Stairs. 

9. Who waited upon the Dutcheſs in her 
Chamber ? : 

A. Frances Knight, one Suſan, and one Suſannah. 

9. Upon your Oath, did you ever fee this 
Woman, Helena, go into the Dutcheſs's Bed- 
chamber ? 

A. I never once ſaw her there all the Time I 
aid there; I rubb'd the Bed-chamber with a 
long Rubbing-bruſh z I never ſaw her there, nor 
above Stairs. . 

9. Do you know at what Time it was ſhe 
came to live with my Lady Dutcheſs? 

A. Yes; ſhe came while I was there. 

9, Did you live with the Dutcheſs before ſhe 
came to Mill-bank ? 

A, I liv'd at no other Place with the Dutcheſs, 
but at Mill-bank, and at Drayton. 

9. D'ye know how Vaneſs left the Dutcheſs's 
Service; and why? 

A. Yes, upon Complaints of Diſorders, and 
her ill dreſſing the Victuals. 

9. What Diſorders ? 

A. There were Men came to the Door to en- 
quire for her, twice, or more, 

9. Did you ſee the Fellows? 

A. Yes, I ſaw the Fellows, they came to the 
Door in the Duſk of the Evening, and I acquain- 
ted the Dutcheſs with it, and told her Grace, I 
did not think it ſafe for her Houſe, * becauſe I 
had the Charge of Silver Spoons and Forks. 

9. Whar fort of Men were they? 

A. One of them appear'd to be a Foot-Soldier 
in a blue Coat. 


Q. In what manner was ſhe put away, or left 
the Houſe ? 


A. Upon theie Complaints, the Dutcheſs ſaid - 


ſhe wou'd turn her away. 


Q, Did you hear the Dutcheſs fay fo ? 

A. Yes. 

9Q. Was that before the Trial at the Lord's 
Houſe, or after ? 7 

4. To the beſt of my Remembrance, it was 
before the Trial, the latter End of December, or 
tac Beginning of January, but I can't be poſi- 
tive; I think 'twas the latter End of December. 

2. Did ſhe go away before the Trial, or not? 

A. 1 think, before the Trial, but I am not 
ſure: Yes, at the Time of the Trial, I remem- 
ber another Cook, | 

9 Are you ſure of that? 

A. Yes, I am ſure of it; *twas the Coach- 
man's Wife, one Goſling. 

Q. D'ye know Hauſeur or Nicola? 

A. No. 
Q, You lived at MIA. ban two Years ; D'you 
know no ſuch Man ? 
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A. I never heard his Name before; I had no 


Acquaintance with him, nor ever ſaw him a 
Houſe. 


Croſs- Examined. 


2. Where do you live now? | 
A. Near Huntingdon ; I board in a Houſe there: 
2, How long have you been out of Service? 
A. Ever ſince I left my Lady Dutcheſs. 

A How do you live then? 

A. I board in a Houſe; I follow no Employ- 
ment, but live on my own, except to teach Chil- 
dren, two, three or . out of Charity. 

2 When came you to the Dutcheſs's Service 
firſt * 

A. I ſerved her about ten or twelve Years ago, 
but I can't remember the preciſe Time, ' tis fo 


long lince. 

9. How long did you live with her then? 

A. I lived with her about half a Year at Dray- 
ton in Northamptonſhire ;, I went about November, 
and ſtaid ro Lady-Day following. 

, How long was it before you came to live 
with her the laſt Time ? 

A. I can't tell. . | 

Lou ſay you came to live with her a 

two Yearsand a Quarter; what IJ ime was that? 

A. I can't tell, but that may be eaſily found; 
I liv*d with her about fix Years ago, or there- 


- abouts. 


9. How long did you leave the Dutcheſs, after 
the Hearing came on in this Noble Houſe ? 

A. I don't know; it was about a Year and 
three Quarters, or two Years, I can't be poſi. 
tive. 

9. Was it after the Trial began? 

A. Yes, I think the Trial began in January, 
and 'twas a Year after it began. 

A. Can't you be poſitive what Time you came 
to live with the Dutcheſs ? 

A. I came about Auguſt to Mill-bank, but the 
Dutcheſs was not come then, but the October fol- 
lowing my Lady Dutcheſs came. 

9. Where did the Dutcheſs live then? 

A. I don't know, I was at the Lady Peterbo- 
rougb's; I help'd her Servants to carry Things, 
and to get bans, < ready. 

2, Dad you know where the Dutcheſs liv'd 
then? 

A. No; ſome ſaid ſhe liv'd in Flanders, others 
in Holland, and ſome in France. | 

9. Was you never at Vaux- ball while the Dutch- 
eſs liv'd there? | 

A. I was never there while the Dutcheſs lived 
there, if ſhe did live there. 

9. Was you never there where ſhe did live? 

A. When no body liv'd there, I have ſeen the 
Houſe where they ſaid ſhe did live. 

9. How long ago is that? | | 

A. I know not how long ago, but *twas in 
the Summer-time. 

9. How came you to take notice of that 
Houle more than the reſt of the Houſes in Yaux- 
ball? Who was it told you the Dutcheſs lived 
there ? 

A. I think it was one that was — 


A You ſaid the Dutcheſs went ſometimes by 
Water 3 did you go along with her at that 
Time ? 

A. Yes, I did, with fome other Company. 


2, Was 
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9. Was you ever ſent to the Houſe, to fetch 
Goods from thence ? 

A. No. 

9. Who went with you, when you went with 
the Dutcheſs there? : 

A. One Mrs. Brufflers, and two or three other 
Ladies. 

9. Dye know Sir John Germaine? 

A. I never ſaw him, but in his Coach, as he 
was going along the Street 3 I never ſaw him in 
any Houle, or any other Place, fitting or going, 
but in his Coach. 

9. Was you never at his Houſe ? 

A. I never was at his Houſe, nor any Place 
where he lived. 

9. You ſay you were at the Dutcheſs's Cham- 
ber to rub the Room ? 

A. Yes, I was. 

9. Did you not ſee Yaneſs there? 

A. No. 

9. Can you take it upon your Oath that you 
never ſaw her there ? 

A. No, I never ſaw her there; but I ſaw Su- 
ſan Barrington there. 

2 What Service did Suſan Barringloy do 
there? 

A. She help'd to dreſs and undreſs her Grace, 
and to mend Linnen, as I think. 

9. When ſaw you her laſt ? 

A. *Twas about the gth, 10th, or 11th of Au- 
guſt laſt, at the George Inn in Huntingdon. 

9, D*you know where ſhe lived then? 

A. She was at Huntingdon then, and came with 
the Lady Dutcheſs to take a Stage-Coach for 
London; ſhe was at the George Inn in Huntingdon, 
I think, about Auęuſt laſt. 

Q: You ſay you liv'd at the Dutcheſs's Houle 
at Mill bank, before the Dutcheſs came thither : 
Did Yareſs come with her, or was ſhe hired al- 
ter? 

A. I think ſhe came with the Dutcheſs. 

Q. D'ye know whence Jr Dutcheſs came, 
when ſhe came there ? | 

A. As | have heard, ſhe came from Fox-hbo/! : 
When my Lady Dutcheſs went thither by Wa- 
ter the Summer after, I was told, that my Lady 
lived at ſuch a Houſe in Fox-ha/l. 

A: Didn't you know that my Lady Dutcheſs 
Iiv'd at Fox-ha!/ ? 

A. I never knew my Lady Dutcheſs till ſhe 
liv'd at Mill bank. | 

Q. What Account had you at the Dutcheſs's 
Houſe where ſhe was then ? 

A. People ſaid ſhe was in Flanders. 

9. D'you know when Vans came to live 
with the Dutchels ? 

A. I believe ſhe came to live with the Dutch- 
els at Mill-bazk 

9. D'ye know when ſhe was diſcharg'd out 
of her Service ? 

A. I think *twas the latter End of December, or 
the Beginning of Januery; I think fo, but I 
don't ſpeak poſitively. 

. Was you by when her Wages were paid? 

A. No. 

9. Have you ever ſeen her ſince ? 

Ta No, I never ſaw her from that Hour to 
ns... 

Q. Where have you liv'd ſince you left the 
Lady Dutcheſs's Service, and how; Have you 
any Eſtate ? 
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A. have a ſmall Matter to live on; ] live 
near Huntingdon, I was born near there; 'tis m 
native Place; I have liv*d there about four or 
five Years, or within ſeven Miles of that Place, 
or thereabouts. 

9. Did Yaneſs dreſs the Dutchefs's Dinner 
when ſhe lived there; for it ſeems ſhe was hot 
good enough to ſerve you? 

A, Yes, ſhe did dreſs the Dutcheſo's Dinner, 
but I did not care to eat Victuals of her Dre(. 
ſing. ; | 

9. When did you firſt complain to the Dutch. 
eſs, that Men follow'd Vaneſs ? or, that you ap- 
prehended Danger by her being there? 

A. I can't tell. 

9. Was ſhe diſcharg'd immediately after that ? 

A. 1 think ſhe was diſcharged immediately af. 
ter that. - 

9. You ſay there were ſome other Ladies 
that went with the Dutcheſs to Fix-hbe!! ; can 
you name them? 

A. Mrs. Marſhal, and fome others; but! 
can't be poſitive. 

9. Did you know Mrs. Briane ? 

A No, I never heard her Name before. 

9.Did the Dutcheſs cat always at Petervoreuy;.. 
houſe, or Mill. bank: haue, as you call it? | 

A. Sometimes ſhe eagabroad, and ſometime; 
at home. 

9, Who dreſs'd her Victuals when ſhe eat at 
home ? 

A. Lena. 

9. What d'ye mean by Mzi-baxk-horſe ? 

A. Peterborongh-houſe, 

9. Who did you hear ſay the Dutcheſs lived 
at that Houſe at Fox-holl ? | 

A. The Dutcheſs was going by Water, and 
told the Ladies then, that That was the Hout 
ſhe had liv'd at, at F-hall; and walking in the 
Garden of the ſaid Houſe, told 'em ſo. 


JONAS PEACOCK 
Die Lune 4* Martii, 1699. 


Frances Knight fwern, depoſeth as followeth : 


Queſt. O W long have you liv'd in th- 
Dutcheſs of Norfolk's Family? 

Anjw, Twenty-ſeven Years, or upwards, 

Q, With whom did you live all that Time? 

A. With the Lady Dutcheſs's Father, the La- 
dy Pe/erborough, and the Dutcheſs. 

. Did you live with the Dutcheſs when ſhe 
lived at Mill-bank ? 

A. Yes, I liv'd with her at her firſt coming 
there. 

axe you been with her ever ſince ? 

A. Yes. 

Did you know YVanzſs in the Dutche!:'s 


Family at Mill-bank, and what Employ had ſhe 


there ? 

A. Yes, I know her very well; ſhe was il 
the Kitchen.“ 

9. Did you uſe to be in the Dutcheſs's Bed. 
chamber, and about her Perſon ? 

A. Yes, I was the firſt in the Morning there, 
and the laſt at Night, conſtantly, 

Q, Did you know Elianor Yaneſs there; and 
wa the uſe to come into the Dutcheſs's Cham” 

1 

A. She 


5 —— — — 


he 


[ 


1699. Parl. and his Dutcheſs, for a Divorce. 


A, She never came there. 

9. Where uſed ſhe to employ her ſelf? 

A. In the Kitchen. a | 

2. Was ſhe well enough in Cloaths, cleanly 
enough, and fit to come into the Dutcheſs's 
Chamber ? 

A. No, ſhe was not. 

9. What Time went ſhe away; and upon 
what Account ? 

A. My Lady put her away, becauſe Soldiers 
came and aſk'd for her, and ſent for her to Ale- 
houſes about Ten a-Clock at Night. I went up 
one Morning, and complain'd of her to my Lady 
Dutcheſs, and told her that Soldiers haunted her, 
aſk'd for her, and ſent for her to Ale-houſes at 
Ten a-Clock at Night: And my Lady Dutcheſs 
faid, ſhe would not keep a Servant that kept ill 
Hours, | 

9, Was this before the Trial? 

A. Yes, my Lady put her away, upon my 
ſpeaking this. 

9. Do you know why ſhe was put away ? 

A. Yes, for having Soldiers haunt her Com- 


ny. | 
P's Conſider well what you ſay ? 

A. Yes, my Lords; I ſpeak what my Conſci- 
ence tells me : Here I am before the Lords, I 
muſt ſpeak Truth. ; 

9. How far can you recollect your felf, if it 
was beſore the Trial, or not, that ſhe was put 
away? 

4 It was before the Trial. 

9. How long ? 

A. I can't remember ; I think it was about a 
Quarter of a Year, I can't tell exactly, but it 
was near upon. 

9. How near was you to the Dutcheſs? What 
was your Employment ? 

A. I help'd to get her to Bed, as her Cham» 
ber-maid. 

9. Did Elianor Vaneſs never undreſs her? 

A. No, never in this World. 

Q, Did you never know her come into the 
Dutcheſs's Chamber? 

A. Never, never. Oh, fie ! never indeed. 

A D'ye know Nicholas Hauſeur ? | 
A. I don't know him: There were many aſk'd 
for Mr. Kemer, but I did not know them, for 
he has many Acquaintance. 

2, Did you know Thomas Hawkſworth, your 
Fellow-ſervant ? 

A. Yes, he came when my Lady came to Mill- 
bank ; Mr. Peacock came "ur rag they were both 
Servants together. 


Frances Knight Croſs- Examined. 


Q, You ſay you lived Twenty-ſeven Years | 


and upwards with the Dutcheſs and her Mother ; 
Do w live with the Dutcheſs ſtill ? 
Tes 
How long is it ſince you liv'd with her 
Mother? | 
A. After the Dutcheſs was marry'd, I came 
to live with her and my Lord Duke. 
Q, Have you been in her Service ſince ? 
2 Yes. 
After the Duke parted with my Lady 
Dutcheſs, where did ſhe go to live ? 
A. She liv'd at Mill-bank, and no where elſe 
that I know of. 


Came you to live with her ſoon after her 
Vor. V. | 
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Marriage ? and have you lived with her ever 
ſince ? and, did ſhe ever live at Vaux- ball? 

A. I never lived with her at Vaux- hall. 

9, Then you have not lived with her ever 
ſince ? 015 | 

A. I have lived with her ever ſince; I have 


taken — Oath, and as near as I can tell you. 


9. Where did the Dutcheſs live before ſhe 
came to Mill. bank? 

A. She liv'd at Vaux- hall? 

2. Did not you live with her there? 

A. No, I broke my Leg, and was brought to 
her Mother's, and ſtaid there a T welvemonth ; 
Mr. Peters was my Surgeon, he can tell it. I 
came here to ſpeak the Truth. 

2. Don't be angry? 

A. No, g 

9, Did you continue with the Dutcheſs till 
you broke your Leg ? 

A. Yes; and when I broke my Leg, I went 
home to her Mother's. | 

: When left you the Dutcheſs after ſhe parted 
with my Lord Duke? 

A. I left her at Mill-bank. 

A Do you know the Queſtion that's aſk*d ? 
When did you leave the Dutcheſs after ſhe parted 
with the Duke ? | 

A. I know no ſuch Queſtion as you aſk. I 
ſpeak the Truth as well as I can. | 

Q, Where did my Lady Dutcheſs go, when 
you left her? 

A. I went away lame, and cou'd do her no 
Service. . | | 

Q, Where did you come to my Lady Dutcheſs 
again, when you were well. 

A. At Mill-bank, 

Z Was you ever with her at Vaux.- ball? 

f. I was not there, becauſe I was lame. 

9. Was you ever at Vaux-hall ? 

A. I told you I broke my Leg. 

8 Was you ever at VJaux- ball, or not? 

. I tell you I was lame. 

I Was you ever at Vaux-hall at any Time? 

I tell you I was lame; I give you Anſwer 
to your Queſtion. I tell theſe noble Lords, that 
every Word I ſpeak is Truth. | 

9. But you are ſwore to ſpeak the Whole 
Truth, 

; A. I ſpeak the Truth. Why ſhould you do 
0? 
2, Was you ever with the Dutcheſs at Yaux- 
hall 

A. I was not able to be there with her, 

9, Was you there with her, or not? 

A. I was not able to go thither. 

9. Was you never there ? 

A. 1 was not able to go thither | 

9, Was you never there, or not, with the 
Dutcheſs ? | 

A. No, I never was at Vaux- hall in my Lite, 
but at Milkbank and Whitehall I have. Mems- 
randum 1n this Interlineation was alter*d, upon 
reading over her Examination, Nes, I have beer: 
there, but I did not ſtay there. 

A Was you ever there with the Dutcheſs, or 
not ? | | | 

A. 1 was not there: I tell you I was not there, 
I was lame. | 

Q, Was you never there with the Dutcheſ. 
at any Time ? 


L I A. No, 
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A. No, I tell you, I was lame: ae nated 


there with the Dutcheſss. 

9. Where-was the Dus before- the came 
to Mill. baus? 

A. That I can't tell. 

9. Where was ſhe when you broke your Leg ? 

A. left her at Mill. bank, with her Mother. 

Q, * did you find her, when aps came 
again ? 

PL. I found her at her Mother's. 

2. Can't you tell where lde v was in the mean 
Time? 

A. No. 

9. Was you never told by any of the Fami 
where ſhe was at that Time? 1 

A. No. | | 

9. Did Yaneſs come to the Durcheſs when ſhe 
lived at Mill laut? 

A. Yes. 

How long did ſhe live with her WY ? 
I can't tell; but a ſhort Time. 

2. Do you know Suſanna e 7 

A. Yes. | 

A When did you ſee her lat? 

A. About three Weeks ago. 

9. Is ſhe not in the Dutcheſs's Service ſtill? 

A. I'll tell you the Truth : She receiv'd a 
Letter from Flanders, acquainting her that her 
Mother was dead: She was very, much afflicted 
with it: And when the Dutcheſs came in, I told 
her Grace that Suſan had receiv'd a Letter that 
her Mother was dead, and I did deſire my Lady 
to give her Leave to go to Holland; _ ſhe's 


there. 
I Did you ſee the Letter? ? 
I ſaw it. 
4 Q, Was it from her Mother, or from her Si- 
er ? 
A. Yes, *twas from. her ſer, that her Mo- 
ther was dead. 
9. Was Suſanna Barrington in Fi Dutcheſos 
Service when this Bill was depending 2 1 
A. No. | 
Ho long is it ſince you” F anon that 
Letter ? 
A. *Tis about three Weeks ago. 
9. How long is it ſince you went? 
A. A Fortnight to Day. 
2: Did you ſee her any Time theſe three 
Weeks | ? 
A. No, no. 
9. Did you not live with her in the Houſe, 
and did you not fee her? 
A. She has been gone about a Week. 
Q, D'you know Mrs. a N 
A. No. F 
Q. D'ye know Mrs. Briane ? - 
A. I have heard her Name, but am .not ac- 
quainted with her. 
2. Had you any Difcourſe with Yaneſs, when 
ſhe came to Mill. banł to live with the Dutcheſs? 
A. No, I never lik'd her Diſcourſe. 


A Did you ever hear the W oy: that 


ſhe liv'd at Yaux-Hall ? 
A. No. | 
9. Do you know Sir John Germaine e 
A. I know him by ſight. - 
9. 3 you never ſee him at the Dutcheſs”: 85 
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2 Did you ever foe bla at Mill- bank; or. at 
her Houſe here ? 


A. No, my Lords, never. 
2, Did Yaneſs come along with the Dutcheg; 
when ſhe came to Mill. banks or, was ſhe hired 
after her Return? 
A. She came after her ——— to M bank. 
9. Whar Time went ſhe away ? 5 
A. I can't tell the Day; that's a hard Queſtion, 
She went away, on my ſpeaking to the Dutcheſs, 
that ſhe was haunted with bad Company. 
Q. Did not ſhe dreſs the Dinner, when the 
Dutcheſs dined at home? 
A. Yes, but ſhe never dined at Howe but very 
ſeldom. | 
8. Can't you el when — went away? 
A. No. 
A Did you know Nicholas Hofier ? 
A. No, I know no ſuch Man. There were 
many People came to Mr. Keemer, Lords Ser- 
Vants, and others, I don't know ſuch People. 
9. You have heard that the Dutcheſs liv'd at 
Vaux-hall, 
A. Yes, ; 
2 At what Time did ſhe live there? 
A. I can't tell you; I was fick in Bed. 
9. Tom may nnen about what Time was 
it. 
A. I was lame:i in March, this Month: can't 
tell what Year. 
9. - D*you know what Houſe ſhe liv'd in? 
A. Yes; *twas one Sir Thomas Grefoener's, at 
Mill-bank. 
: Z I aſk you what *. ſhe liv'd at, at l. 
all ? 
H. Inn 
Ho came you to know the Durcheſs liv'd 
at Vaux-hall ? 
A. You aſk what I can't tell You. * 
Q. You daren't tell. 
A. Yes, V1! tell the Truth, before all the 
Houſe of Lords. 
9. You faid ſhe liv'd at Vaux-hall ? 
A. No, I never faid it. 
2. Whence came the Durcheſs, when ſhe came 
to Mill-bank ? 
A: She came from the Place he did; 14d 
not aſk her the Queſtion, I durſt not be ſo bold. 
2 Can't you tell when ſhe came to Mill. bank? 
nor from what Place ſhe came? 
A. I can't tell the Day when ſhe came. | 
don't aſk from what Place People come. 
1 8 When did you know Sir Fobn Germaint 


A. I . him firſt with my Lord Dake there, 


at his Houſe in the Square. 


9. Did you never know him kenp Company 
with the Dutcheſs ? 
A. No, but only with the Duke of Nef 
there I ſpeak in the Preſence' of Gob. 
| Sian'd, 
FRANCES KNIGHT. 


Die Lune 40 Martii,: 1699. 
William berg feorn, depoſeth as followeth : 
Queſt. ou live with the Dutcheſs of 


2 vlk for ſome Years paſt ? 
Anf. I liv'd-with her ſince the firſt Week of 


the fiſt Trial, about fix, or ſeven, or eight Year 
| 2 What 


ago. 


a 8. 


at 


) What Care was there taken about the 


heſs's Door in the Park? : 
TA | generally went out the firſt in the Morn- 


| ing; the Door had two Bolts, a Croſs-Barr, and 


un Iron Chain; beſides, theſe J unbolted every 
Morning, and unbarr*d, when I went out early. 

A Did you ever hear or underſtand that Hofter 
had a Key to that Door? 

4. 1 never knew any thing of it, nor know 
not of what Uſe it could have been; for he could 
not come in till the Door was unbolted. 

9. Say poſitively, whether ever you have 
heard, that this Man had a Key to that Door? 

A. 1 never heard of it. 

9. Did you never ſee him come in at that 
Door? | 

A. Yes. 

9. How? Upon what Occaſion? 

A. 1 happen'd to be going out my ſelf, and to 
open the Door for him. His Buſineſs, I was told 
by my Lady Dutcheſs's Maid, was, That ſhe 
had lent Money to a Man in Holland, and ſhe 
wrote a Letter to be carry*d by this Man to her 
Siſter, to get this Money; and ſhe ſent ano- 
ther Letter by one Bull, to carry to Holland, to 
get the Money, as ſhe told me. 

9. Did you iet him in? | ; 

A. 1 unbolted the Door, and let him in. 

9. Did you find that this Man uſed to come 
freely to the Houſe, at that Door, by any Key? 

A. No, I never knew it. 

. Who did he come to? 

A. To Suſan Barrington. 

9. Did you ever ſez him above Stairs with her? 
A. No; he might come in, and I not fee it. 
A Did the Dutcheſs or Servants fay any thing 

that he had Leave to come in? 

A. 1 never examia'd that, becauſe any body 
that had Buſineſs had Leave to come in, as 
Tradeſmen, and others. 

9. Did they tell you in the Houſe, that Hofer 
was at Liberty to come into the Houſe with a 
Key? 

A. No, never. 

9. Had you ever any Diſcourſe with Hofer ? 

A. ] was one Day coming from Change, and 
met Mr. I Eftrange and this Haſier. L' Eftrange 
told me, that he was ill of the Gripes. I told 
him, that the beſt Thing for it was burnt Claret; 
and he, and I, and Hofer went to a Tavern in 
Smithfield: And while we were together, Hofer 
reflected upon his Maſter, ſaying, His Maſter 
had uſed him ill, and deſerv'd to be ill uſed. 
Mr. L' Eftrange heard theſe and ſome more Words; 
Mr. L Eftrange told me, that he ſpoke to that 
parpoke, He was reſolved to be reveng'd of his 

aſter. 

2, What did he ſay of his Maſter ? 

A. He ſaid his Maſter had uſed him very ill; 
he had many threatning Words; he ſaid his Ma- 
ſter was an ill Man, and deſerv'd to be ill uſed, 
and the Time would come when he ſhould re- 
pent it. 

When did he ſay theſe Words? 

A. *T was about Michaelmas two Years ago, or 
4 Year ago, I can't tell which. 


Croſs- Examined. 


9. You ſay you liv'd with the Dutcheſs the 


firſt Week of the firſt Trial: Was Vaneſs there 
at that Time? 


VoL V. 
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A. She was gone before I came. | 
Q, How long? 
A. I can't tell; I never ſaw her there, to the 


beſt of my Remembrance, but have heard there 
was ſuch a one in the Family. 


9. Did you know Hofer ? 

A. 1 fee him come in at the Back-door. 

92, Whoſe Servant was he then? 

A. The firſt T'ime I did not know; but a lit- 
tle after, I was told he was Sir Jobn Germaine's. 

2, What Occaſion had he to come to the 
Dutcheſs's Houſe? | 

A. I know not, but about the Buſineſs of the 
Letter. | 

9. How often did you ſee him there ? 

A. Two or three Times, or more, 

9. With whom? 

A. With Suſan Barrington. 

9. What was his Buſineſs with her ? 

A. About the Money, as ſhe told me. He 
went along with that Woman; ſhe ſent a Letter 
by him; and ſhe ſent Letters by ſome other 
Dutchmen into Holland, about the Money. 

J Did he aſk for any other Servant? 

. Not that I know of. 

A. Did you ſee him above Stairs with her? 

A. I never ſaw them in any Apartment but 
that Place below, where the Lumber is, near the 
Park-door. 

2, D'you know Suſannab Barrington? 

A. 1 know her very well. 

A. D'you know where ſhe is now? 

A. Her Mother died about the 1oth of Janua- 
ry, and then I ſaw her all in Tears; and ſhe went 
away after this Account of her Mother's Death. 

When did you ſee her laſt? | 

A. I have not ſeen her this Forthnight or 
Month, that I know of, that I could diſtin- 
guiſh her from another Woman, except ſhe had 
a Maſk on. 

Ho long before this Trial ſaw you her? 

A, About a Fortnight: She gave me an Ac- 
count that her Mother died the 1oth of January, 
in Holland. 

8 When did ſhe go away? 

. I did not take notice of the Time ſhe went 
away. 

Did you know Hafer at any other Place 
but at the Lady Dutcheſs's ? 

A. Never, but as I have ſeenhim in the Park, 
and with Mr. L' Efrange. f | 

2. Was you never with him at Sir John Ger- 
maine*s, | 

A. Never. 

9. D'you know Sir John Germaine? 

A. After I had lived with the Dutcheſs ſome 
Time, I was told by ſome in the Street, that that 
was his Coach, and his Livery, and that he was 
the Man that there was ſo much Noiſe about. 

A Did you never ſee him in the Dutcheſs's 
Houſe? 

A. 1 never ſaw him in no Part of my Lady 
Dutcheſs's Houſe, nor in no Appartment; and I 
am the only Man that goes up and down Stairs. 

9. Did you never ſee him in the Dutcheſs's 
Company at any other Place? 

0. 


9. Did you conſtantly lie at the Dutcheſs's 
Houſe? 
A. When the Dutcheſs was laſt at Drayton, I 


lay at Richmond two or three Nights, 
L 12 9. Did 
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Did you lie conſtantly there, when the 


Dutcheſs was there? 
TS 1 was ſick near a Month, and all that Time 


I lay at my Wife's ; but moſt commonly TT at 


the Dutcheſs's, ſince ſhe is come to Duke-ſrreet 
to live. K. 

9. You ſay, You uſed to open the Door in the 
Park firſt in a Morning ; what Time did you 
uſe to open it at? > 

A. At Six, Seven, or Eight a-Clock in a 
Morning; there was no certain Hour, but I ge- 
nerally open'd that Door. E. | 

. Did you ever know Hauſeur come 1n at any 
other Door but that ? 

A. Yes; one wet Day he came in at the Street- 
door, before the Porter and all the Servants, and 
aſk'd for the ſame Woman, 

9. Did he never aſk for any other Body? 

A. I never heard him aſk for any but Suſan 
Barrington, for ſhe was his Country-woman. 

9. If Nicholas got in at the Park-door, could 
not he - up Stairs ? : 

A. It he could get in at that Door he talks of, 
he could not get into the Dutcheſs's Apartment; 
for there was a Room betwixt that, where the 
Plate and Jewels lay, that no Key could open: 
That if he could get up two Pair of Stairs, he 
could not get in there. 

9, If he had a Key, and got in at any Door, 
cou*dn*t Suſan Barrington, when he came in, with- 
out any difficulty, lead him round the Houſe ? 

A. I can't ſay but ſhe might, but I never ſaw 
him, but below Stairs with that Woman, and 
then he went away without going up Stairs. 

Q, Did you never ſee him bring any Thing to 
the Houſe ? | 

A. No. 

. You nam'd one L'Eſtrange, that you ſaw 
with him at the Tavern, what is he? 

A. He was my old Fellow-Servant at the late 
Duke of Norſoll's. | 

9. What Diſcourſe had you with him then? 

A. He complain'd to me of his being ill, and 
] gave him the beſt of my Advice. 

. What Time was it that Nicholas had thoſe 
threatning Words againſt his Maſter ? 

A. About Ten, Eleven, or Twelve a- Clock at 


. How | is it? 

> I can't — iP i be a Year, or two Years ; 
*twas a little after Michae/mas, but whether it be 
one Year, or two Years, I can't tell. 

Q Cou'dn't Mr. L' Eftrange tell? 

To I aſk'd Mr. L'Eſtrange, and he cou'd not 

A Whoſe Servant was Nicholas then? 

A. He was no body's Servant then: He rail'd 
againſt his Maſter at that Time for turning him 
away. 

9, Did you net know who was his Maſter a 
Year or two ago? 

A. He told me, he was out of Place. 

9. Did you not know him to be Sir Jobn Ger- 
maine s Servant, when he came to the Dutcheſs's? 

A. I did not know it when I firſt ſaw him and 
Suſan together; but ſome time before he went 
away, I heard he was his Servant. 

But you fay, you did not know Sir Feb 
Germaine about two Years ago? 

A. I did not know him fo, as to ſpeak to 


him 
WILLIAM WHITE, 


3 


Die Lame 4* Marti, 1699. 


Matthew Mac- Donnell fworn, depoſeth as 
followeth : 


ueſt. OW long have you liv'd wich 
nate H Duccheſs of Nor " ? as 

Anſw. Four Years at Lady-day next. 

Q, In what manner was the Door going out 
to the Park kept ? Had any body a Key to it 
that mas not of the Family? Did it uſe to be left 
open! 

4 Twas not to be left open; 'twas very un. 
ſafe to be left open; beſides, it was bolted and 
lock'd. ; : 

9. Was there particular Care taken of that 
Door ? : 

A. Yes; Imy ſelf bolted it very often at Night. 

8. 3 you often unbolt it in a Morning ? 

„Te. 


2. Whether or not, the Time that you lived 


there, did you know any body, that was not of the 
Family, come with a Key to open that Door ? 
A. Never, 

2, Did you know Hauſeur, or Nicholas ? Had 
he a Key to that Door ? 

A. I never knew it. 

85 Did you ever ſee him come in at that Door? 

I open'd that Door for him once or twice. 

when he rung. 

9. When was that? 

A. Ig an Evening. 

2: What did he come about? 

A. I do not know; but he aſk'd for Suſan, my 
Lady Dutcheſs's Servant. 

8 Did you ever ſee him go up Stairs? 
I never did hear he went up in my Life, 

; When he aſk'd for Suſan, did he go up 
then ? | 

A. No; I call'd her to him, and I never {aw 
him go up Stairs. 

9, Did you ſtay with him all the while Su/ar 
was with him? 

A. No, I had no Buſineſs ; I went my way. 

9, Was Nicholas, when he rung, in the Park, 
or at the inner Door ? | 

A. In the Park. 


Croſs» Examined. \ 


Q: Did you know whoſe Servant Nicholas was? 
A. I did not know, nor I aſk'd no Queſtions. 


2, How often have you ſeen him at the Dut- 
chels's ? 

A. T hree times, 

Q; Did he always aſk for Suſannah Barrington 

A. One time he aſk*d for Mr. Keemer. 

. Who was Mr. Keemer ? 
He was the Dutcheſs's Servant. 

2. Did you uſe to ſtay with him? or, did you 
leave him ? 

A. No, to tell you the plain Truth, I thought 
he came to court Suſan, and did not ſtay with 

im. 

9. Did you ever ſee him up Stairs in Suſar's 
Room ? 

A. I never ſaw him there. 

What Employment have you under the 
Dutcheſs ? 

A. 1 = her Foot-man. 

2. When did you ſee Suſan laſt? 

NY, y J ls 


A. On Tueſday Seven · night in the Morning. 
9, Not ſince? | 


A. No. 

. Where did you fee her then? 

I At the-Dutcheſs's Houſe. 

What became of her after that? 

9 She ſaid, her Mother died lately in Holland, 
and ſhe was going there. 

2 When did you hear her ſay ſo? 

A. I heard her ſay ſo ſeveral times before ſhe 
went away; a Month, or a 7 of a Year, 
before ſhe talk*d of going to Holland. 

9, Upon your Oath, don't you know that ſhe 
is at the Dutcheſs's? 

A. I know not of her being there. 

9. Can you take it upon your Oath when ſhe 
was firſt wanting ? 


A. 1 faw her on Tueſday Seven- night laſt, in the 


Morning. 
9. Haw came you to know ſhe was gone, if 
you don't know the Time when ſhe went? 
A. I did not know ſhe was gone, till I went 
home from the Houſe here. 
9. Who told you ſhe was gone ? 
A. The Servants. 
2 She was there when you came hither ? 
On Tueſday Morning I did ſee her. 
9, Has the Dutcheſs another in her Station ? 
A. There is one Mrs. Cambell, that dreſſes my 
Lady Dutcheſs, but ſhe does not live there. 
Did ſhe uſe, in Suſan's Time, to come and 
dreſs the Dutcheſs? 
A, Yes, ſhe uſed to come ſometimes. 
9. Has the Dutcheſs taken any body to do 
Suſan's Work? 
A. 1 know not of any. 


Sign'd, 
MATTHEW + MAC-DONNEL. 


— 


Die Lune 4* Martii, 1699. 


Mr. Robert Welburne fevorn, depoſeth as 
followeth : 


Weſt. HAT Account can you give of 
Mr. L' Eftrange's having Notice to 

be a Witneſs ? 
Anſwer. I was told by the Dutcheſs, That 


E Eftrange had been with her, and gave her an 


Account of ſome Particulars between bite, and 
him, and Nicholas ; That, having the Griping 
in the Guts, they went into a Tavern together; 
That he heard White and Nicholas talk together 
very loud, but he told me he had the Gripes, 
and could not ſo well mind what he ſaid, but he 
heard him uſe hard Words againſt his Maſter, but 
he could not remember that he ſaid he would be 
reveng*d upon his Maſter ; but he would recollect 
himſelf, and, if he could remember, he would 


| hay what he could: He told me, he had been 


bred in the Norfolk Family. 
2 Did you aſk Mr. L'Eſtrange about this 
atter ? 
A. Yes: Mr. L' Eftrange told me, He remem- 
ber'd they were together, and heard Nicholas 


+ Ipeak very hard, ill Words againſt his Maſter, 


but he could not be politive what they were ; but 
what he could remember he would ſpeak, if that 
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would do the Dutcheſs any Service. He deſir'd 
my Lady Dutcheſs would give him notice the 
Night before, and he would appear. 

2 When was this? 

A. * Twas Tueſday or Wedneſday ; I think *twas 


Weaneſday. 
Croſs. Examined. 

Did the Lady Dutcheſs tell you what Mr. 
L*Eftrange faid ? | | 

A. Tes; that gave me the Occaſion to ſpeak 
of it. He faid, he heard Nicholas fay hard, ill 
Words againſt his Maſter, but not that he heard 
him fay he would ſtudy to be reveng'd. Per- 
haps, fays he, there might be ſome other Words. 
T hat he was in the Kitchen, and would endea- 
vour to recollect who was there befides ; and it 
he had two or three Days Time, he would en- 
quire, 

. Did you let him know you was concern'd 
Ag. > Dutcheſs ? 285 

A. Yes; and he told me he would tell me 
what he could fay in this Matter; and he ſhould 
be ready to appear at any Time, if that would 
be for the Dutcheſs's Advantage. | 

. Did he tell you he was going abroad into 
Holland ? 

A. Not one Word. 

Q. Did you intimate to him, when the Dutch- 
eſs was to make her Detence ? 

A. I think 1 did, but I can't be poſitive ;, but 
he took no notice to me, that he would not be 
there, | 

A. D' you know Mr. La Fountaine ? 

A. Yes, I know one La Fountains. 

9. 1s he in the Dutcheſs's Service? 

A. I believe not. 

2, D'you know whether he is at Drayton ? 

A. 1 have ſeen him at Drayton. 

9. Did he live with Sir Fobn Germaine, that 
you know of ? | 

A. Never, that I know of. 

O: When ſaw you Suſan Barrington? 

A. I can't be poſitive ; but I think, not this 
Month or ſix Weeks. 

9. Ha'n't you ſcen her fince this Bill was 
brought in? 

A. Poſitively, I have not. 


ROBERT WELBOURN. 


Die Lune 4% Marti, 1699. 
Elianor Monfort torn, depoſeth as followeth : 


Queſt. EL L the Lords if you know Nicho- 
| las Hefier, and on what Account you 
came to know him, 

Anſw. This Nicholas lodg'd two or three times 
at my Houſe. My Huſband was a Dutchman, and 
he was a Dutchman; they were like Brothers, 
they lov'd one another. a 

9. What know you of this Man, this Nicholas ? 

A. My Huſband told me, that this Man 
Nicholas, (Idid not know no other Name he had ;) 
my Huſband told me, that he had a Deſign to 
rob his Maſter, and that he knew where his Gald. 
and his Jewels lay, and had made falſe Keys, 
and would watch his Qpportunity, when his Ma- 
ſter was at Play, ar out of Town ; and left the 
Keys at her Houle. 

A. Your 
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. Your Huſband told you ſo? 
Les, my Huſband bid me fend for this 


Man. Theſe were his laſt dying Words. 

9. Your Huſband had a fad Misfortune. 
When was't your Huſband told you ſo? 

A. When he was in Priſon. | 

9. How longago is that? | 

A. About eight or nine Years ago laſt Chriſt- 
mas. I would not have your Lordſhips think 
my Huſband was ſo bad a Man; he.was only 
Condemn'd and Executed for changing Ten 
Pounds of his own Money. | 

9. What were your Huſband's laſt dying 
Words? 

A. He deſired me to ſend for this Fellow, 
and deliver thoſe Things he left at my Houſe. 
I ſent for him, he came, and had ſome Keys in 
a Drawer, that my Huſband told me he had 
left there. He took two or three Keys, and put 
them in his Pocket, and look*d mightily out of 
Countenance. | 

I; What did your Huſband ſay to you? 

. He bid me give Nicholas the Keys, and bid 
him have a Care, and keep good Company. 

Q: When was that? | 

A. A Week or a Fortnight before my Hu- 
ſband wag executed. 

A. Did you acquaint Nicholas with what your 
Huſband ſaid of him? . 

9. No, an't pleaſe your Honours; I only told 
him, my Huſband charg'd me to give him thoſe 
Keys; but being in Trouble, and having a great 
many Enemies, I talk*d no further with him. 

Q, What did Nicholas ſay to you? 

A. He look*d out of Countenance, and told 
me he would come and ſee me another Time; 
but he never did ; ſo that I did not fee him a- 
gain till I ſaw him in the Meuſe, and then he 
told me that he would come to ſee me; but he 
never did, but always ſhunn'd me. 

9. How long have you known Nicholas ? 

A. Theſe eight or nine Years, I knew him 
when he was Footman to Sir John Germaine, and 
I knew him when he was his Gentleman. I 
knew him when he went, and I knew him when 
he came: He is like a Sea-Rat, he comes and 
goes when he pleaſes. I hope in Gop Almighty 
it will be conſider'd by this Houſe, that ſuch a 
Fellow's Witneſs ſhould not be taken in ſuch a 
great Concern. 


Signum, 
ELEANOR+MONFORT. 


Then the Dutcheſs's Council pray'd that Mac- 
Donne! may be examin'd, as to the withdrawing 
Witneſſes, and that it be taken in Writing: 
Which was agreed to, and he examin'd. 


Then the Dutcheſs's Council proceeded to 


examine other Witneſſes, and their Evidence 
taken in Short-hand. 

Then Mrs, Pitts being call'd for, and not ap- 
pearing, William Godfrey being ſworn, ſaid to 
this effect: 


Went toServe Mrs. Pitts on Friday Morning : 
When I came to her Houſe there was no 
body. A Woman with a Pitcher of Water went 
in: I aſk*d her for Mrs, Pitts ; ſhe ſaid, She was 
not at home. I ſhew'd her the Order, and left 


a Copy of it upon the Table. She was loth to 


receive itz ſhe ſaid, the Lady would be within 
quickly. The Woman's Name was Olivet, The 
laſt Night I went again, and a Woman came out 
and ſaid, Mrs. Pitts was not at home. Then ſhe 


ſpake in French to me: I did not underſtand her. 


I left a Note for her to attend this Day. 

Then the Dutcheſs's Council pray*d, That ſome 
Agreements between the Duke and Dutcheſs, in 
1694, may be read out of the Deeds executed fox 
that purpoſe: Which was agreed to, and read 
accordingly. 


* ————— 


Die Martis 5 Martii, 1699. 
Francis Negus ſworn, depoſeth as followeth : 


Queſt. J DefireMr. Negus may beaſk'd, Whether 
I the Dutcheſs of Norfolt did not ſend 
ſome Meſſage by him ? The Words I don't con- 
fine him to; but, Whether the Meſſage ſent by 
him to my Lord Duke was not to this purpoſe; 
That notwithſtanding the Articles, ſhe deſir'd to 
know from his Grace in what Manner ſhe ſhould 
live; and, that ſhe would be govern'd by his 
Directions? 0 

Anſw. I think *twas much about the Time ot 
the Tranſaction of theſe Articles the Dutcheſ; 
ſent to me. Mr. Longueville was Council for the 
Duke, and Sir Thomas Powys, for the Dutchek. 
Mr. Longuevill: took what Care he could; and 
when they came to talk of their living ſeparately, 
I took it only to be an Apprehenſion and Fear 
that my Lord Duke would confine the Dutcheſs 
to ſome Houſe. My Lady Dutcheſs ſent for me; 
J waited on her, and ſhe expreſs'd her ſelf very 
ſenſibly of the Misfortunes of the Duke and her 
ſelf, that ſuch Differences ſhould have been be- 
tween them; and ſhe was deſirous to let my Lord 
Duke know, and deſir'd me that I would let my 
Lord Duke know it, that ſhe would avoid all 
Company that ſhould give him any Offence, and 
that ſhe would not ſo much as pay a Viſit, but 
where he liked. I acquainted my Lord Duke 
with ſomething to this purpoſe ; for ſhe often 
ſaid to me, more than once or twice, That if ſhe 
happen'd to die before my Lord Duke, ſhe would 
leave him her Eſtatez and I know I have ſaid ſo 
to my Lord Duke. | 

9. Whether, from that Time, do you know 
that the Duke ſent any Meſſage of Complaint to 
the Dutcheſs, to the Place where ſhe liv'd, that he 
would have her live in any other Way? 

A. I know nothing of that Matter. | 

9. Doyou know whether my Lord Duke ever 
deſir'd her to come and live with him? 

A. I never heard of any ſuch Thing. 

: Did he ever ſend to her, to avoid any Com- 
pany? 

A. I never heard of any ſuch Thing. 

A Whether had you any Directiqns to attend 
the Duke, That he would give Way in a Contro- 
verſy between the Dutcheſs and a Noble Lord 
of this Houſe, whether he would wave his Pri- 
vilege? 

A. I have great reaſon to deſire Sir Thoma-'s 
Favour in this Matter; I know not what he 
aims at. I was call'd to the Bar before, to ſpeak 
the Truth as to the Matter of the Privilege; | 
know not what he means _ = ; 

9. I meant it only as an Inſtance of a Civil 
Meſſage between the Duke aud Dutcheſs, own- 


ing 


-his 


— 
— 


Examinations and Journals; which was granted, 


Ing her as his Wife, and that this was a Meſ- 
ſage that beſpoke a good Underſtanding between 
them? E023 K 

4, Will you have me to —.— Anſwer to 
Sir Thomas, my Lords? I confeſs, the Duke did 
ſend for me, and aſk'd how the Settlement and 
Agreement were betwixt the Duke and the Dut- 
cheſs, becauſe of this Matter of the Privilege. 

I did not mean that; but only as a late 
Inſtance of the Duke's owning the Dutcheſs ſo 

? | 
of When the Duke ſent ſor me, he would 
know, whether by the Agreement he was oblig*d 
to let her have the Privilege: I ſaid, I under- 
ſtood it ſo; and tho' he had no Mind to do it, 
but as he had waved his Privilege, in the Caſe of 
a Uncle, he would do it for her. 

9. What would have been the Conſequence, 
if the Duke had not waved his Privilege? Would 
not that have defended her from a Suit? 

A. That you may make uſe of as you pleaſe. 

Sir Thomas Powys. I would only make this Uſe 
of it, as an Inſtance of Kindneſs between the 


Duke and Dutchels. © * 
28255 FRANCIS NEGUS. 


After the Examination of Francis Negus, he 
being before ſworn, the Dutcheſs's Council de- 
clar'd they had finiſhed their Evidence. 

Whereupon the Duke's Council deſir'd to call 
a Witneſs or two, to ſupport Nicholas Hauſeur's 
Reputation. Then William Allen was ſworn and 
examined. 8 | | 


* 


Die Martis 59 Martii, 1699. 
William Allen fwvorn, depeſetb as followeth : 


Qrueft. IN' You know Nicholas Hauſeur ? 
D Anfw. Les. | 8 
2. How long have you known him? 
A. Three Years. 
2, Did you not know him before that Time ? 
A. I knew him about three Years ago. 
9. Had you any Dealings before that Time? 
A. I had Dealings with him when he liv'd with 
Mr. Germaine. | TONE | 
Q, What were his Dealings? 
A. As honeſt and fair as any Man could deſire. 
A What Office had he under Mr. Germaine? 
A. He was Cook to Mr. Germaine, 1 tuppoſe. 
What! was he, Cook to him? 
A. He bought in the Goods, and he paid me 
honeſtly for what he bought. | 


Cross Examined. * 


9. What Trade are you? 
A. A Butcher. * 


1 * 


Then he paid you his Maſter's Money for 


iis Maſter's Goods? 


A. Yes, he paid me very honeſt] 8 
Q, Whea ſaw you him jaſt? $ 8 
A. I ſaw him when LWwas ſummon'd here by 
the Order of this Houſe, but not before of late. 
i let oi > 
WILLIAM W. ALLEN. 
The Duke's Council mov'd for Copies of the 
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and then the Council withdrew.. The following 


Orders were made: 


N 12 ror not WH O.O 
It is Ordered by the Lords Spiritual and Tem- 


poral in Parliament aſſembled, That Copies of 
the Examinations, ſign'd by the Witneſſes this 
Day, and Entry in the Journal, be deliver'd to 
cicher Side; and, That the Examinations taken 
this Day in Short- hand be tranſcrib'd, in order 
to be read to the Witneſſes To- morroẽw . 
It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That To-morrow, 
at Twelve a- Clock, this: Houſe will proceed to 
hear the Examinations taken chis Day, read to 
the Witneſſes, relating to the Duke and Dutcheſs 
of Norfolk, and all Lords ſummon'd to attend. 
Die Mercurii 6 Martii, 1699. 

Aſter the Examination taken Yeſterday,” re- 
lating to the Duke and Dutcheſs of Mig. 
were read to the Witneſſes, and they ſigning 
them, the Dutcheſs's Council mov'd td have Co- 
pies of the Depoſitions taken on cithet Side, and 


# . 


then withdrew. 


* . Hy "TO 


Pe) 


Die Martis 5* Marti, 1699. 
Matthew Mac-Donnel fewarn,  depoſeth as 
. followeth : 

A. JT Was going to Mr. Strange's Houſe, and I 

I ſaw my Lord Howard of Eſcrick coming 
that Way, and he went to the Door and knock'd. 
I made up to the Door, and a Girl open'd the 
Door. My Lord aſk'd if Mr. Strange was with- 
in, and ſhe anſwer'd, Yes. Then I went to the 
Door, and aſk'd if Mr. Strange was at home; 
ſhe anſwer'd, No, he went away on Thurſday. I 
aſk'd, By Packet-boat, or how? She faid, By 
Long-Sea. I thought ſhe told my Lord he was 
within, and ſo I came away. 
N Signum, 


MATTHEW + MAC-DONNEL, 


8 


8 


Die Martis 5* Martit, 1 699. 


Richard May ſworn, | 
Queſt O you know 
A. I never fa 


night laſt, 

A; Where ſaw you him then? 

A. At my Lord Duke of Nerfolt's. I had a 
_— from my. Lord Duke to take him in 
there. | WO 

2. Where? 97 - © 

A. To lodge him in my Lord Duke's Houſe : 
I am his Houſhold-Steward'; he'commanded me 
to provide for him in the Houſe.” | 
2 Idon'tdefire you ſhould do any Thing un- 


becoming to my Lord Duke; but you are 


your Oath, and you muſt tel} the Truth? 

A. P11 freely tell what I know. | 

V Can you give me any Account where he 
was before that Time? 

A. I never ſaw nor heard of him till then. 

2 Hath he been there ever ſince? 

A. Yes; I made Proviſion for him, by his 


Grace's Command: 


Do you know Jane? Where hath ſhe 
Ado © * a 


been? 


A. On Sunday was Fortnight ſhe came thither 
likewiſe, 


** — 


likewiſe; and J was order*d to take Care for her. 

9, Where was ſhe lodg'd? | 

A. In my Lord Duke's Houſe in St. James's 
9. Has ſhe been there a Fortnight ? 

A. Yes, a Fortnight laſt Sunday, and coming 
here to attend the Lords. 

9. Had ſhe the Liberty of the Houſe; or was 
ſhe kept cloſe ? 

A. They were kept only as they defir*d them- 
ſelves ; no body was deny d Liberty to ſee them: 
They deſir*d to be there; ſooner than any Place. 

9. D'you know that thoſe People have been 
ſent for, and how long before they came ? 

A. I was never privy to any thing of that na- 
ture : I had no Knowledge of their Names, nor 
whence they came. | 

9. Do you know of any Money iſſued out for 
their coming over ? 

A. Not one Penny. 

9. Do you know of any Reward they have 
had, or are to have ? . 

A. I know not of any Reward they have had, 


or are to have. | 
RICHARD MAY. 


_—_— 


Die Martis 5 Martii, 1699. 
Chriſtopher Raine ſworn, depoſeth as followeth : 


Queſt. A RE you Servant to the Duke of 


Norfolk ? 

A Yes. 

9, D'you know Hauſeur ? 

A. I have ſeen him, but am not acquainted 
with him. 

A How long is it fince you ſaw him? 

A. It is within this Fortnight. 

9. Did you not ſee him any time further off? 
No, I am poſitive of it. 
Where did you fee him firſt ? 
St, James's. 
what Place there ? 
t his Grace's Houle. 
th he been there ever ſince ? 


as there a Woman call'd Yaneſs with 


N 


55 


＋ 2 


A 4 


& 


_ HR 4 | 
id they come at the ſame Time? 
es. 


E. 
NN N N N N 
hed 


— 


ow long ago? | 
A Fortnight; it may be, not ſo much. 

9, Had they the liberty of the Houſe, to take 
notice where they were? SES 
A. They had liberty to 80 where they pleaſed. 
5 Did they go abroad ſince they came there? 
. I can't tell; not to my Knowledge. 

. D'you know whether they went out of the 
Houſe upon any Occaſion ? 

A. Not to my Knowledge. 

S Who brought them there ? 

I don't know. | 
Q, D'you know whence they came? 
A. No 


2, Did you not underſtand where they lodg'd 


A. No, I am a Stranger to them both ;; I ne- 
ver fav them de 


- 


* 


- * "3 * * * 
* * 
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Saw you them when they came firſt? 
No, I was not at home. 


CHRISTOPHER RAINE, 


2 


— 


Die Martis 50 Marti, 1699. 
Edward Cotter rn, depoſeth as followeth ; 


Aueſt. RE you Servant to the Duke of 
An 


= {_ 
9, D'you know Nicholas Hauſeur ? 
A. I did not know him but ſince this Trial. 
. How long ago is that? 
. About a Fortnight. 

9. Do you know where he had been before? 

A. No; I knew nothing of him, where he 
was, nor what he was. 

9, Came Helena the Dutchwoman with him? 

A. Yes, the Woman came with him ſince the 
Trial; I never ſaw them before. 

9. Did you never know them 7 out of Door: 
ſince they came, but to this Houle ? | 

A. Never, no where elſe. 

9. Who brought them to the Duke's? 

. I know not. 

Q. Whence came they, d'you know? 

A. I can't tell. 

9. Did they never report in the Houſe, whence 
they came? 

A. No, I never heard where they lived, nor 
how they behaved themſelves. 

9. Do you know whether ever any Reward 
was given them ? 

A. No. 

J I defire he may be aſk*d, whether he has 
not known before, for ſome Time paſt, within 
this Fortnight or three Weeks, more or leſs, 
Meetings in Somerſet-bouſe, in order to this Tria? 

A. The Thing is this; I was one Night at 
Semerſet-houſe with my Lord Duke, *twixt Six 
and Seven a-Clock ; but I can't tell how long it 
is, whether it be three Weeks or a Month; it is 
no more, that I know. 

9. What were you there about? 

A. I went there with my Lord Duke. 

9. Upon your Oath, Was there any Thing 
then done there, relating to this Trial ? 

A. Upon my Oath, I did not know but *rwas 
concerning wr Lond Howard of Eſcrick. 

9, Was he there with the Duke ? 

A. Yes, 

9, Did you know who they went to? 

A. No. 


9. Upon your Oath, Don't you know whether 
they went to Madam Pitts, or no? 

A. They went to ſome Houſe, but I don't 
know her Name they went to. 

9. Was there any body elſe there, but my 
Lord Duke, and my Lord Howard? 

A. God knows. My Lord Duke call'd me 
to the Door, and ſent me on a Meſſage ; and! 
went, and came again. I 

Who did you ſee there when you came 


again. | 
A. I ſaw none but my Lord Duke, and au- 
2 . , 
o did you fee go in? 
A. None but my Lord Duke, and my Lord 


Haward ? 
EDWARD gon 
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Die Martis 4 Martii, 1699. 
Francis Huddleſtone ſworn, depoſeth as fol- 
| loweth. | 


9uet. TP ON your Oath, d'you know of any 
Meetings, relating to this Trial, that 
hath been within ſome Time paſt ? . 

4. For Meetings, I know not any thing of 
them. , 

9. Do.you underſtand the Queſtion ? 

A. 1 know nothing of any Meetings. 

Have you not been at any Place where any 
thing has been done, relating to this Trial, againſt 
the Dutcheſs of Norfolk ? 

I don't underſtand any thing of the Trial. 
know nothing of the Dutcheſs of Norfolk ? 

A Pray give a poſitive Anſwer ; Have you not 
been preſent, or do you know of no Meeting, re- 
lating to the Proceedings againſt the Dutcheſs of 
Norfolk ? 

A. I never was at no Meeting. 

9. Who do you live with ? 

A. I live with my Lord Howard. 

9. Was you ever preſent at Somerſet-Houſe, 
where my Lord Howard and others mer ? 

A. have been at Somer/et- Houſe, but know no- 
thing of any Concerns. 

9. D' you know Jane? 

A. I know no ſuch Perſon. 

9. D'you know Nicholas? 

. I don't know him. 

9. Pray anſwer poſitively . Do you know one 
Nicholas, call'd Hauſeur ? 

A. 1 know ſeveral of that Name, but I know 
not who you mean. 

©. I mean one that lived with Sir 7b Ger- 
maine ? 

A. I know him not; I never had any Con- 
verſation with any Body that liv'd with Sir Jah 


Germaine. 


(Nicholas calPd in.) 


A Did you ſee any ſuch Man as appears here, 
at Somer ſet. Houſe ? 


A. I know no ſuch Man as is call'd Nicholas 


Hauſeur : J know ſeveral call'd Nicholas, but 
none of the Hauſeurs. 
2, Look upon this Man; Have you ſeen him 
betore or not ? 
A. Yes; I have ſeen him twice or thrice; but I 
knew not who you meant before. 
I How long is it ſince you ſaw him firſt? 
About a Fortnight ago. 
I Have you not ſeen him at Somerſet- Houſe ? 
Never. 
9. Where did you ſee him? 
A. In Gerrard. ſtreet. 
I Was that all the Places you ſaw him at ? 
I ſaw him no where elſe. 
J Whoſe Houſe did you ſee him at ? 
At Captain Soames's Lodging. 
9. Did you not ſce a Dutchwoman there, one 
Helen Vaneſs ? 
A. There was a Woman with him; I do not 
now her Name. 
A Did you not ſee her at Captain Soames's ? 
A. She was with this Gentleman there. 
Did you ſee her at no other Time or 


Place? 


A. No. 
Vol. V. 
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85 Who elſe was there then? 

Captain Saames, my Lord Howard, and one 
or two more. I was but at the Door. I have 


ſeen this Man go in. I was but a Footman wait- 
ing at the Door, I knew not the others that were 


i 


there. 


Did you know no more that were there? 
A. My Lord Howard was in the Houſe, but I 
know not if he were with them. 
à Did you ever ſee Helen Vaneſs before, that 
Time? © 
A. I have ſeen the Woman ſince, but never 
ſaw her before. | 
©. Did you never ſee her any where elſe ? 
A. Never any where elſe but at this Houſe, 
going and coming. 
Sign'd, 
Francis I) HuppLesTONE. 


'The Council being withdrawn, the following 


Orders were made. . 


It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Copies of 
the Examination, read to, and ſigned by the 
Witneſſes to Day, be deliver'd to either Side. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That this Houſe 
will peremptorily proceed to hear the Duke of 
Norfolk's and Dutcheſs of Norfolt's Council, to 
ſumm up the Evidence on both Sides, on Friday 
next, at Twelve of the Clock, and all the Lords 
ſummoned to attend. 

The Evidence having been ſumm'd up, the 
Lords, after a long Debate, and a Divil:on of 
the Houſe, committed the Bill, by a Majority of 
Sixteen, 

Whereupon the Dutcheſs immediately pre- 
ferred the Petition recited in the Order 
d Marti. | 


Die Veneris 8* Martii, 1699. 


PON reading the Petition of Mary, Dutcheſs 

of Norfolk, ſhewing, that by the Bill now 
depending for diſſolving the Marriage between 
the Duke of Norfolk, and your Petitioner, her 
Jointure and Marriage-Agreements are to be ſet 
aſide, and other Things in the Petition mention- 
ed, and praying to be heard by her Council, 
touching the ſeveral Claims and Intereſt, and ſeve- 
ral Clauſes in the Bill: It is ordered by the Lords 
Spiritual and Temporal in Parliament afſembled, 
That the Petitioner ſhall be heard by her Council 
to Morrow at Eleven of the Clock, at the Com- 
mittee of the whole Houſe, to whom the ſaid 
Bill ſtands committed; at which Time ſhe is to 
produce her ſaid Marriage-Agreement and Wri- 
tings, as in the Petition is ſet forth: At which 
Time the Duke's Council may be preſent, if he 


think fit. 
Matth. Fobnſton, Cler. Parl. 


Upon which an Order was made for Council to 
prepare a Clauſe for the 10,000 /, - ; 

The Dutcheſs's Council having refuſed to join 
in drawing any Clauſe, tho? they adviſed a Peti- 
tion about the Jointure and Marriage-Agree- 
ment, the Duke's prepared a Clauſe, to which 
the Lords added a few Words, and paſs'd it as in 
the Bill. The Bill being ſent down to the Com- 
mons, the Dutcheſs preſented the following Pe- 


tition. 
Mm To 
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To the Honourable the Knights, Citizens, 
and Burgeſſes, in Parliament aſſembled. 


The Humble Petition of M a « v, Dutcheſs of Mor fall. 


SHEWETH, f 
"T\H AT for putting an End to all Differences 


between the Duke of Norfolk, your Petitio- 

ner's Huſband, and your Petitioner, ſeveral Ar- 
ticles of Agreement were entered into, and exe- 
cuted in April, 1694, by the ſaid Duke, your 
Petitioner, and your Petitioner's late Father, 
the Earl of Peterborough, whereby, and by Deeds 
executed purſuant thereunto, the Duke had his 
then deſired Advantage, and hath fully enjoyed 
the Benefit thereof: That your Petitioner, about 
the Time of perfecting the ſaid Deeds, ſigni- 
fied to the ſaid Duke by Mr. Negus, that ſhe 
ſhould always readily comply with all ſuch Or- 
ders in her Way of Living and Converſation, as 
he ſhould think fit to appoint, Notwithſtand- 
ing which, and withour ever ſignifying any Diſ- 
latisfaction to or with your Petitioner, and with- 
out any manner of Notice, or previous Proceed- 
ing in the common and ordinary Courſe of Ju- 
ſtice, and to take from your Petitioner that le- 
Trial in the Eccleſiaſtical Court, Which by 

e Laws of this Realm (as ſhe is adviſed} ſhe 


ceedings were ſo very quick, two Witneſſzs 
lately brought from beyond the Seas being forth- 
with examined againſt your Petitioner, and your 
Petitioner charged with Facts ſuppoſed to be 
committed many Years ſince, and long before the 
Date of the ſaid Articles, could not be preps. 
red to make her Defence as ſhe would have 
done, if the Proceeding had been againſt her ac. 
cording to the known Laws of the er The 
Places of Abode of the Witneſſes produced g. 
gainſt her being yet not known or diſcovered to 
—_ Petitioner: And your Petitioner having 
otice, that the ſaid Bill is paſſed the Houſe of 
Lords, and ſent down for the Concurrence of 
this Honourable Houſe, 
Your Petitioner prays ſhe may be heard by 
her Council at Law and one Civilian a- 
gainſt the ſaid Bill, before any Proceed. 
ings be had thereon by this Honourable 
Houſe, 


And your Petitioner ſhall pray, &c. 


in this Matter, are but the Remains of Popery ; 
nothing can be now requiſite to ſatisfy the moſt 


the Dutcheſs. 
Keemer, 


Sc £©f Za © a won on. i. Sa modo os (ae 


is entituled unto, did on the 16th of February Mary Nogrror, 
laſt, exhibit a Bill in the Houſe of Peers, enti- f 
tuled, An Af to Diſſolve the Duke of Norfolk”s A Day being appointed by the Houſe of ; 
Marriage with the Lady Mary Mordaunt, ande Commons for the Committee to procced, the ( 
enable him to marry again, Upon which the irs Duke cauſed the Papers following to be publiſlcy, } 
a 
= v 
t 
THE i 
, 
Duke of NORFOL Ks CASE; Þþ* 
th 
7 * 0 
; T 
REASONS for paſſing his BILL. d 
a 
F Want either of Precedent for a Parlia- ſcrupulous of the Reformed Religion, but to ſet H 
mentary Divorce, before going through the the Duke's Proofs of his Lady's Adultery in a 
tedious and ĩneffectual Methods of Doctors. true Light. 7 
Commons, or of Demonſtration of Fact, have hi- The Reputation which the Dutcheſs had main- an 
therto r the Duke of Norfolk of that Re- tained, of Wit and Diſcretion, made it difficult ye 
lief againſt his Wife's Adultery, which the Di- for many to believe, that ſhe could be ſurprized H, 
vine Law allows; the late Statute made in the in the very Act of Adultery, as had been for- T 
like Caſe, and the coming in of two, who, while merly proved. And tho? it then appeared, that an 
the Duke's former Bill was depending, had been one Henry Keemer lived with the Dutcheſs while rel 
ſent away, to prevent that Dibovery which they ſhe went by a feigned Name, at a Houſe hired = 
now make ; cannot but be thought to remove al for her at Vaux-hall by Sir Jobn Germaine's Bro- lar 
Objections againſt an Act of Parliament, not ther; and that Nicola, who then lived with Sir M. 
only for the Benefit of the Duke, but of the John, uſed to receive Wood ſent from the Dut- _ 
Publick, as a Means to preſerve the Inheritance cheſs to Sir Jobn's Houſe by the Cock-pit ; the wit 
of ſo great an Office and Honours to Perſons of withdrawing of Nicola, and carrying with him He 
the true Religion. the Dutch Maid, equally entruſted with rhe Se- lon 
And ſince Biſhop C:zens's Argument, in the cret on Sir Jobn's Side ; left no Evidence of their Mo 
Lord Roſſe's Caſe has made it evident, that conſtant Converſation, but Keemer ſince dead, and his 
thoſe Canons which govern the Spiritual Court Suſarnah Barrington, who had the like Truſt from BP 


Kemer, though very unwillingly, ſome Tears 
fnce confeſſed his living with the Dutcheſs at 


vb had in the Secret was unknown, till Nicola 
appeared : Nicola coming into England ſome time 
ſince, in Expectation of a Service, expreſs'd his 
Readineſs to diſcover what he knew, and to en- 
deavour to bring with him the Dutch Maid. 

che proves, that for two Months the firſt 
Summer afrer the King came for England, Sir 
Jobn Germaine and the Dutcheſs lived together 
as Man and Wife, and were ſeen in Bed toge- 
ther by ber, Mr. Briane, and his Wife, Sir Jabn's 
Siſter ; and that Nicholas Hauſeur, Sir Jobn's Va- 
let de Chambre, uſed to be aſſiſting to him; as 
the Dutcheſs's Woman, Suſannah Barrington, was 
to her, at going to Bed, and riſing. 

She proves the like Converſation at Vaux- hall, 
and the Dutcheſe's Houſe at the Mill-bank, till 
the Duke's firſt Bill for a Divorce was depend. 
ing; within which time, Nicholas Hauſeur, by 
Sir Jobn's Order, carried away her and Suſannah 
Barrington, with Intention of going for Holland, 
to prevent their being examined to what they 
knew; but the Wind proving contrary, they 
could not go till the Bill was rejected; and then 
Sir John fetch'd back Suſannah, who was moſt 
uſeful to the Dutcheſs; but Hauſeur went for 
Halland with Ellen. 

b He confirms Ellen's Evidence in every Par- 
ticular; and beſides the Perſons mentioned by 
Ellen, as privy to Sir John's lying with the Dutch- 
eſs, names Sir Jobn's Brother, Daniel. Nicbo- 
las having been found very truſty, his Maſter 
ſent for him to return to his Service; and gave 
him the Opportunity of proving the Continu- 
ance of the ſame adulterous Converſation, at ſe- 
veral Times and Places, from the Summer, 1692, 
to the 26th of April, 1696. He ſwears he had 
after his Return to Sir John's Service, ſeen them 
in Bed together at Sir Jabn's Houle at the Cock- 
pit, and at the Dutcheſs's Houſe, at Mill bank, 
and where ſhe now lives; and uſed to be let into 
the Dutcheſs's Apartment by Su/annah Barrington, 
or Remer. Nor can any Man who ſhall read the 
Teltimonials given Mr. Hauſcur by Sir Jobn; by 
the laſt of which it appears, that he ſerved him 
— 2 = Steward, reaſonably queſtion 

auſeur's Credit. 

Another, who had been advanced by Sir 
Jebn from his Footman to Mr. Hauſcur's Place, 
and from thence to a good Office in the Exciſe, 
very unwillingly confirmed the Teſtimony of 
Hauſeur and the Dutch Maid, not only as to the 
Time of their going from the Service of Sir Fob 
and the Dutcheſs; but though being no Fo- 
reigner, he could not ſo _ be ſent away to 
prevent Diſcovery, and therefore was not let ſo 
lar into the Secret as Hauſcur and the Dutch 
Maid ; yet he ſwears, the Dutcheſs uſed to come 
maſk*d to his Maſter's Houſe ; that he has gone 
with him as far as the Her/e-Ferry, towards her 
Houſe at the AMi/-Bank ; that then his Maſter 
lometimes lay out all Night, and the next 
Morning he has carried Linnen and Cloaths for 
his Maſter to Keemer”'s Houſe, or Keemer has 
tetch'd them from him: And this he proves to 
have been ſince the rejecting the former Bill, and 


« Elianor Vane/i Exam. 22 Feb. 1699. 
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about five Years ſince, when he was ſucceeded 
by Hauſeur, as before he had ſucceeded Hau- 
eur 


Vaux-hall, where he pretended ſhe was obliged to /. 
conceal herſelf for Debt; and what Share Suſan- 


Two other Foreigners, La Fountain, who li- 
ved with Sir Fohn, and was ſerved with Sum- 
mons at the Dutcheſs's Houſe at Drayton, and 
Hugonee, who ran away from the Lord Haverſbam's 
ſince Summons was taken out againſt him, ſeem 
to have had the ſame Truſt that Hauſeur had; 
for both declared, That nothing ſhould oblige them to 
betray their Maſter's Secrets: One ſaid, No Court 
could diſdence with an Oath of Secrecy; and both de- 
clared, They would immediately go beyond Sea. Sum- 
mons have been taken out for Mr. Briane and his 
Wife, and Sir Jobn Germaine's Brother (who are, 
or lately were, in Town) to cont:{s or deny what 
Nicola and Ellen appeal to them for; and it 
cannot be imagined, that Sir Jobn ſhould chuſe 
the Honour of being thought to have to do with 
a Dutcheſs, before the clearing her and himſelf 
from the Imputation, by bringing his Relatioas 
to diſprove the Charge, if what is ſworn to be 
within their Knowledge is falſe. 

And if Sir John's Vanity ſhould prevail with 
him, at leaſt it is: to be preſumed that his Rela- 
tions would be more juſt to him and the Lady, 
than to ſuffer any Thing to paſs againſt them, 
which they could with Truth and Juſtice pre- 
vent. 

But ſince none of them appear, the World will 
believe their abſenting more than a thouſand Wit- 
neſſes, in Confirmation of what Mr. Hauſeur, El- 
len and Bayly have ſworn : Whoſe Evidence 
not only ſtands untouch'd by any Thing offered by 
the Dutcheſs's Witneſſes, bur is plainly confirm'd 
by them 1n the principal Parts. 

This being the Nature of the Proofs, tis ob- 
ſervable, 

1. That there never yet was any Caſe of this 
kind, where the Evidence was not liable to great- 
er Objections than can be made to this. 

Though in the lateſt Caſe of this kind, there 
was full Conviction of the Lady's having Chil- 
dren, while ſhelived ſeparate from her Huſband, 
and the Preſumption was very violent whoſe the 
Children were; yet this was but Preſumption, 
and that was weakned by the Preſumption in 
Law that they were the Huſband's; eſpecially, 
ſince there was no direct Proof of the Lover's ever 
lying with her. 

2. Tho' in that Caſe, by reaſon of the Inter- 
val of Parliament, and Fear of the Deaths of 
Witneſſes, a Suit was begun in Dofors-Commons, 
*rwas taken from thence while the Suit was de- 
pending; therefore that was rather an Objection 
againſt proceeding in Parliament, than an Ar- 
gument for it. : 

3. In that Caſe, ſeveral Witneſſes were exa- 
mined at the Bars of both Houſes, who had not 
been examined at Dofors-Commons, nor any No- 
tice given of their Names before their Examina- 
tion. 

4. It appears by that Caſe, and the praſent, 
that the Examinations in Parliament are more ſo- 
lemn and certain than thoſe of the Spiritual Court; 
which depend too much upon the Honeſty of the 
Regiſter, or his Deputy. 

5. Before that Caſe, Parliaments have ei- 
ther broken through the Rules which bind the 


© William Bayh. 
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publick Acts, occaſioned by the Examination of 


Spiritual Court, as in the Caſe of the Duke of 
Norfolk, * Eliz. where the Parliament ratified the 
Marriage, * as lawful according to God's Lato; tho 
protratted and letted, by Reaſon of certain Decrees 
and Canons of the Pope's Law; or elſe have A iſſolved 
a Marriage where there had been no Application 
to Doctors Commons, as in the Caſe of Mrs. Whar- 
ton, who had been married to Mr. Campbell; and 
yet there had been no Examination of Witneſſes, 
bur what had been before the two Houſes. - 
So long before, in the Caſe of Sir Raiph 
Sadler, upon Proof before the two Houſes, that 
the Lady Sadler's former Huſband had deſerted 
her, and diſappeared for four Years before ſhe 
married Sir Ralph, the Parliament legitimated 
her Children by Sir Ralph. Nie; 
Whereas ſome object againſt the paſſing the 
Bill, as if it would countenance a Juri {diction in 
the Houſe of Lords to examine to ſuch Matters, 
in the firſt Inſtance or Orig: nally; the Objection 
would be the ſame if it had begun, asit might, in 
the Houſe of Commons; but in truth would be 
of equal Force againſt moſt private, and ſeveral 


a Eliz. x. 31. 


b 2& 31. M. 


Witneſſes of Notoriety of Fact. | 
Since therefore the Dake has ſo long, and ſo 
often in vain endeavoured to be freed from a La. 
dy, publickly famed and proved to have lived 
with Sir John Germaine, as his Wife; the Duke”; 
former Diſappointment cannot but be powerſul 


Arguments for his ſpeedy obtaining that Juſtice 


which the Spiritual-Conrt cannot give him, their 


Power reaching no further than to that Liberty of 


living as ſhe liſt, ſome Years ſince ſettled by Arti- 
cles: Bur as none of leſs Art and Oratory than het 
Council, could have turned this into a Licence tg 
commit Adultery, if ſhe liſt, or a Pardon after- 
wards; had there not been Evidence of her acting 
according to ſuch Conſtruction, the Duke would 
have hoped ſhe had repented of the former Injuries 
he had received from her; but now hopes, ſhe 
ſhall no longer continue to bear the Name of hiz 
Wife, and put him in Danger of being ſucceeded 
by Sir Jam Germaine's Iſſue, or deprive him of the 
Expectation of leaving his Honours, Offices and 
Eſtate, to a Proteſtant Heir. 


e 37 H. 8. 


Biſhop COZZ VS's Argument, 


Proving, That Adultery works a Diſſolution of the Marriage. 


Being the Subſtance of ſeveral of Biſhop Coen Speeches in the Houle 
of Lords, upon the Debate of the Lord Ns Cale, 


Taken from Original Papers, writ in the Biſhop's own Hand. 


HE Queſtion is indefinitely to be ſpoken 

of, Whether a Man being divorced from 
his Wife, who hath committed Adultery, and is 
convicted of it, may marry himſelf to another 
Wife or no, during the Life of her which 
divorced ? 

The Place in St. Matthew the 5th, repeated a- 
gain St. Mathew the 19th, has great Perſpicuity : 
If it be not lawful for a Man to put away his 
Wife, and marry again, except it be in the Caſe 
of Fornication (for the diſplacing the Words, 
by putting the Exception before the Marriage, 
cannot alter the Senſe) then è contrari, it muſt 
of neceſſity follow, that if the Wife be put a- 
way for Fornication, the Huſband, by the Te- 
nour of Chriſt's Words, is left free to marry a- 
gain; which Freedom is not allowed to the A- 
dultereſs herſelf, nor any Man elſe that ſhall 
marry her. 

St. Mark and St. Luke have been oppoſed to 
St. Matthew; and it has been ſaid, that Chriſt's 
Words in St. Ma!thero did not properly belong 
to Chriſt's Diſciples, or the Chriſtian Church, as the 
Words in St. Mark and St. Luke, which are ab- 
ſolute, do; which 1s a Saying that neither I, nor, 
I think, no body elſe ever heard of before : For 
Chriſt's Sermon in the Mount was ſpoken to his 
Diſciples, and eſpecially belonged to Chri/tians. 

*Tis clear they are ſpoken to his Diſciples ; 
for he ſays to them, that they are the Salt of 7h: 


Earth, and the Light of the World; and that they are 
bleſſed, when they ſuffer Perſecution for his Nan” 
Sake ; which no Man will ſay or apply to the 
Jews. 

*T'is true, that in the 19th Chapter of St, Ma- 
thew, Chriſt anſwers the Scribes and Phariſces, who 
came to tempt him with their Queſtion, I. 
ther it was lawful for a Man to put away his Wife 
for any Cauſe, as they ſaid, Moſes had permitted 
em to do. But the Anſwer that Chrift gave them, 
That it was not lawful, but only in the Caſe of Adil. 
tery, for Men to put away their Wives, and marry 
another , was a Rule which concerned all Chriſt: 
ans to obſerve for ever after; and for that Reaſon 
was recorded by St. Matibecv. 

The Words in St. Mark and St. Luke are no! 
to be taken abſolutely, but to be ſupplied and 
underſtood by his Words in St. Matthew, as i 
many other Caſes is clear; viz. the Tief upon 
the Croſs, Baptiſm in the Name of the Father, 
Sen, and Holy Gheft, &c. whereof many Inſtan- 
ces may be brought, as the Deſtruction of Mini- 
veh, &c. 

But for Chriſt's Words, the Exception confirms 
the Rule, and infers a Conceſſion, that in the 
Caſe of Fornication, the putting away one Wife, 
and marrying another is allowed. It is alike 
with divers other his Exceptions, which ate 
found in Scripture : For brevity, I will inftance 
in this one (viz.) Except ye repent, ye all all me 
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% periſh. Upon which Text, if I or any Bi- 
2 were — believe we ſhould not 
diſcharge our Duty, unleſs we ſhould tell the 
People, That if by the Grace of Gop they did 
repznt, they ſhould not periſh, Sp 

The Exception here, ei pn niſi, unleſs, is paral- 
lel with the 1 Kings iii. 18. None were in the Hauſe 
except we 14vam 3 they two therefore were, others 


not. | 
Sach Exceptions proceeding from natural Equi- 


| ty, are tacitly implied in Laws, tho* pronounced 


in general Terms. 

Bat 25 to the Exception here, the Words are 
not capable of any other Senſe than as I have 
obſerved z for except that Reſtraint be referred to 
marrying again, the Senſe would run thus, ba- 
ſoever puts away his Wife commuts Adultery which 
ſtands not with Truth or Reaſon ; ſince it is not 
the Diſmiſſion that is adulterous, but the Mar- 
riage of another. It is therefore the plain Drift of 
our Saviour to teach the Phariſees that the Mar- 
riage of a ſecond Wife, after a Diſmiſſion of a 
former, Upon any other Cauſe, except for Fornica- 
ten, is no leſs than Adultery ; thereby-inferring, 
That upon a juſt Diſmiſſion for Fornication, a ſe- 
cond Marriage cannot be branded with Adultery. 

Beſides, the Phariſees Queſtion | Is it /awful for 
a Man to put away his Wife for every Cauſe?) was 
not without a plain Implication of Liberty to 
marry another, which our Saviour well knowing, 
gives a full Anſwer, as well to what he meant, 
as what he faid 3 which had not been perfectly 
ſatisfactory, if he had only determined that one 
Part concerning Diſmiſſion, and not the other 
concerning Marriage; which Clauſe if two Evan- 
gelit; expreſs not, yet it muſt be tetch*d neceſſarily 
from the third; ſince it is a ſure and irrefragable 
Rule, That all Four Evangel/ts make up one 
perfect Goſpel. 

The Rhemiſts and College of Doway, urge for 
the Pi Doctrine, Rom. vii. 2. The Woman which 
hath an Huſband, is bound by the Law to her Huſband 
as ling as be liv:th ; but, 

1. This Place is to be expounded by Chriſt's 
Words. 

2. St. Pau! hath no Occaſion here to ſpeak of 
Divorce, but of Marriage whole and ſound, as it 
itands by Gop's Ordinance. 

. He ſpeaksof a Woman who is under a Huſ- 
band; fo is not the that is divorced from him. 

4. St. Paul uſeth this to his Purpoſe of the Law 
being dead, to which we are not bound. 

Nor is their Doctrine more favoured by 1. Cor. 
v1. 10. Let not the Woman depart ; as being in her 
Choice whether ſhe would depart or not; but in 
the Caſe of Fernication ſhe was to depart, or ra- 
ther be put atvay, whether ſhe would or not. 

The Bond of Marriage is to be enquired in- 
'0, what it properly is. Being a Conjugal Pro- 
mile ſolemnly made between a Man and his 
Wiſe, That each of them will live together ac- 
corcing to Gop's Holy Ordinance, notwith- 
tanding Poverty or Infirmity, or ſuch other 
Phings as may happen during their Lives. Se- 
paration from Bed and Board, which is Part of 
their Promiſe fo to live together, doth plainly 
break that Part of the Bond whereby they are 
died to live together both as to Bed and Board. 
The Diſtinction betwixt Bed and Board and the 

ond, is new, never mentioned in the Scripture, 
and unknown to the ancient Church; deviſed on- 
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ly by the Canoniſts and Schoolmen in the Z2tin 
Church (for the Greek Church knows it not) to 
ſerve the Pope's Turn the better, till he got it 
eſtabliſhed in the Council of Trent, at which 
Time, and never before, he laid his Anathema 
upon all them that were of another Mind ; for- 
bidding all Men to marry, and not to make an 
Uſe of Chrift*s Conceſſion. is 
Bed and Board, or Cohabitation, belong to the 
Eſſence and Subſtance of Matrimony; which made 
Eraſmus and Biſhop Hall ſay, That the Diſtinction 
of thoſe two from the Bond, is meerly Chimerical and 
Fancy. 

The Promiſe of Conſtancy and mutual For- 
hearance, 1f it hinders Divorce as to the Bond, 
hinders it alſo as to Bed and Board; and becauſe 
the ſame Bed and the ſame Table were promiſed 
in the Marriage Contract; but the Promiſe does 
not extend even to tolerating Adultery, or malici- 
ous Deſertion; which, according to Gop's Ordi- 
nance, diſſoves the Marriage. 

Our Saviour ſpeaks of Divorces inſtituted by 
the Moſaical Law; but they were no other than 
Divorces from the Bond. | 

The Form of the Bill of Divorce among the 
Jews was this, Be expelled from me, and free for 
any Body elſe. To give the Bill of Divorce, is 
from the Hebrew Root m3, which is to break, 
or cut off the Marriage. With this agree the 
ancient Canons, Councils, and Fathers of the 
Church. | t 

Concil. Neocæſar. & Elib. forbid the retainin 
an adulterous Wife. Concil. Eliber. Aurelian. 8 
Arelatenſ. give Liberty in ſuch, Caſe to marry 
again. Clemens's Conſtitution, Tertullian, St. Ba- 
fil in his Canons, approved by a General Coun- 
cil, are for marrying again. Concil. Venet. If they 
marry in any other Caſe than Fornication, they 
are to be excommunicated, and not otherwiſe. 
Concil. Wormat. gives Liberty to the innocent 
Party to marry after Divorce. Concil. Lateran. 
gives leave for the innocent Party after a Year to 
marry again. 

Concil. Laternn. If any one take another Wife 
while a Suit is depending, and afterwards there 
be a Divorce between him and the firſt, he may 
remain with the ſecond. 

Lactantius, St. Hierom and Epiphanius, are for 
Allowance of Marriage after Divorce. Chry/oftom, 
Hoem. 19. 1 Cor. 7. ſays, That the Marriage is diſſolv- 
ed by Adultery ;, and that the Huſband, after he bath 
put her away, is no longer ber Huſband. 

Theophyla on the 16th of St. Luke, ſays, that 
St. Luke muſt be interpreted by St. Matthew, St. 
Hiliary is for marrying again, as Dr. Fulk faith 
upon St. Matthew the 7th. The Eaſtern Biſhops, 
in the Council of Florence, are for marrying a- 
gain: Juſtin Martyr ſpeaks of a Woman giving a 
Bill of Divorce to a diſſolute Huſband, without 
finding any Fault with it. 

St. Ambroſe ſays, a Man may marry again, if 
he puts away an adulterous Wife; Theogoret ſaid 
of a Wife who violated the Laws of Marriage; 
Therefore our Lord requires the Bond or Tye of Mar- 
riage to be diſſolved. 

All the Greet Church to this Day allow it. 
Eraſmus Cajetan, and other Papiſts: The Civil 
Law, and the Laws of the Emperor are clear for 
it: And the Conſtitutions of our own Church 
of England, in the Time of H. 8. Ed. 6. and 
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The Practice of the Exgliſb Church, in the 
Stat. 1 Jac. c. 11. againſt ſecond Marriages, Di- 
vorces are excepted ; and in Canon 107. *tis pro- 
vided, they ſhall not marry again; but it is not 
faid ſuch Marriages are void, only the Caution is 
forfeited : Neither doth the Canon ſpeak of ſuch Se- 
parations, wherein the Bond is broken, as tis by 
Fornication. 

Even the Canon-Law allows marrying again, 
in caſe a Woman ſeeks her Huſband's Life, and 
in caſe of a Bond- Woman. Gratian ſays, in the 
Caſe of Adultery, lawful Marriages ought not 
to be deny*d. In the Caſe of an incurable Le- 
proſy, it was the Advice of St. Gregory to Auſtin 
the Monk, That he that could not contain, ſhould 
rather marry. Bellarmine owns, That the Bond 
of the Marriage of Infidels is diſſolvable; but the 
Marriage of the Faithful, and of Infidels, is of 
the ſame nature: And FJuſtinian, a Jeſuit, con- 
feſſes, Thar it is ſimply lawful for the innocent 
Party to marry again. And the Roman Doctors 
allow a Diſſolution of the Bond of Marriage, it 
the Parties ſhould, after Conſummation, transfer 
themſelves into a Friary or Nunnery. 


The Canons which, in the Caſe of Adultery, 


prohibit marrying in the Life-time of the guilty 
Perſon, are contrary to two Acts of Parliament 
made 25 Hen. 8. and 3 & 4 Edw. 6. wherein no 


Canons are allow'd that be any way repugnant to the 


Laws of Gov, or the Scripture, the King*s Preroga- 
tive Royal, and the Statutes of this Lond: T hirty- 
two Perſons were to review the Canon-Law, in 
which Review, drawn up by Archbiſhop Cranmer, 
the innocent Perſon is permitted to marry again, 
according to Chriſt's Law and Conceſſion. 

We have Examples of ſuch Marriages in H. 4. 
of France, and H. 8. of England, Lord Mountjsy, 
Lord Rich, Biſhop Thornboroug h, and divers others. 
And *tisobſervable, That in the Caſe of the Mar- 
quis of Northampton, 5 Edw. 6. who had been di- 
vorced for his Lady's Adultery, and married ano- 
ther before any Act of Parliament made concern- 
ing it, an Act which paſſed afterwards (only two 
Spiritual and two Temporal Lords diſſenting) de- 
clares, he had been at liberty by the Laws of GOD 
to marry, and did lawfully marry another: Where 
the Act manifeſtly ſuppoſes, that whatever had 
obtain'd for Law till that Time, was void, as be- 
ing contrary io Gor*'s Law. 

The moſt conſiderable Men of the Reformed 
Churches, both at Home and Abroad, are of this 
Opinion : Grotius quotes Tertullian, in whoſe 
Time it was lawful for the innocent Party to 


marry. 

. Inſtit. Jur. Can. acknowledges, that 
Divorce is a Diſſolution of the Marriage. 

Selden, who 1s not likely to contradict the Laws 
of this Kingdom, maintaineth, That Marriage 
after Divorce is to be aliow'd; and, in that Par- 
ticular Dr. Hammond doth not contradict him, but 
is clearly for it. 

The Opinion of Amgſius deſerves to be ſet 
down at large: Marriage, ſays he, cannot be 
«« diffolv*d by Men at their Pleaſure ; and for 
that reaſon, as tis conſider*d ſimply and abſo- 
& lutely, *ris rightly ſaid to be indiſſolvable, be- 
© cauſe Marriage is not only a Civil, but a Di- 
vine Conjunction; and is alſo of that nature, 
e that it cannot be diſſolv'd without Detriment 


. Cl) Te” 
— 


— 


« of either Party: Vet it is not ſo diſſolvable 
«« but it may be diſſolv'd for a Cauſe which 
© Gon approves as juſt ; for the Indiſſolvability 
„ was not inſtituted for a Puniſhment, but for 
the Comfort of innocent Perſons ; and it ad. 
* mits an Exception, wherein Gop ccaſes to 
„ conjoin. By Adultery two are. made not to 
© remain one Fleſh: Hence it is that a contagi. 
© ous Diſeaſe is not a Cauſe of diſſolving Mar- 
ce riage By Adultery the very Eſſence of the Contra 
% 7s directiy violated; but the Contratt ceaſing, th 
„ Bond depending on the Contract neceſſarily ceaſes, 
« It is againſt all Reaſon, that all Matrimonial 
«© Duties ſhould be forever taken away, yet the 
* Bond or Obligation to thoſe Duties ſhoulg 
continue. The Words of our Lord, Mat. v. 32. 
„ and xix. 9. have no Diſtinction or Limitation 


e of the Putting away, but ſimply and abſolute- - 


„ly approve of Putting away; therefore they 


« approve of Putting away, not Partial, or to x 


particular Purpoſe, from Bed and Board, but 
Total. 


None are againſt the Reform'd Divines, but 


Dr. Howſon, Mr. Bunny, and Dr. Prideaux. 
Dr. Howſon was a profeſs'd Adverſary to Dr 
Raynolds, who was a great Maintainer of the 
Church of England againſt all the Points of Po- 
pery, and particularly in this. | 
Dr. Taylor, Biſhop Hall, Dr. Fulk are for Second 
Marriages; no Authors againſt them bur the 


Council of Trent, and thoſe of the Church of 


Rome; whoſe Credit is only ſav'd by thoſe of our 
Church who agree with them. 

Upon the Difference of Explication berween 
St. Ambroſe, Origen, and St. Auſtin, a new kind of 
Divorce has been thought of, from Bed and Beard; 
but this Divorce, or Name of a Divorce, was un- 


known to the Jews and Ancient Chriſtians. 


I ſaid ſo much before, at the Grit and ſecond 
reading of this Bill, that I was in good Hopes to 
have had no further Occaſion given me of anſwer- 
ing any Objections againſt it now; but ſeeing di- 
versnew Arguments have been ſtudied and framed 
againſt it ſince that Time, I ſhall now endeavour 
to ſatisfy and clear them all, 


1. The firſt Argument againſt it is, That the 
Separation from Bed and Board doth not diſſolve 
the Bond of Marriage. To which I muſt reply, 
as I did before, That this is a Diſtinction without 
a Difference, newly invented by the Canoniſts and 
School-men, and never heard of either in the O 
or New Teſtament, nor in the Times of the an- 


cient Fathers, who accounted the Separation from 


Bed and Board to be the Diſſolution of the Bond 
itſelf, 


2, That firſt Inſtitutionof Marriage, that they 
may be one Fleſh, is by Adultery diſſolv'd, when 
the Adultereſs makes herſelf one Fleſb witha nother 
Man, and thereby diſſolves the firſt Boni of ber 
Marriage. | 


3. The Objection, That if the Bond be dil- 
ſolv'd, and after wards, if the Man or Woman be 
reconcil'd, they muſt be married over again, ! 
no neceſſary Conſequence, no more than tis ina 
Perſon baptiz'd, who may break his Covenant, 
and renounce his Baptiſm, and yet upon true Re- 
pentance be receiv'd into God's Favour by virtue 
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firſt Covenant, without any new Baptiſm. 
co a Witch, who, they ſay, makes a Com- 
& with the Devil to renounce her Baptiſm, 
ould afterwards, by the Grace of Gop, ſe- 
riouſly and truly repent herſelf of the Wicked- 
neſs ; I do not believe that any body would take 
upon him to baptize her again: And if a Prieſt 
ſhould renounce his Orders, and turn Ti urk, and 
yet afterwards repent him, and return into the 
Church, he need not be re-ordain'd a ſecond time. 
The Caſe will be the ſame in Marriage. 


4. I faid heretofore, That the Roman Doctors 
allow'd this Diſſolution of the Bond when the 
Man and Wife, even after the Conſummation of 
Marriage, would transfer themſelves into a Friary 
or a Nunnery 3 but becauſe it hath been ſince 
doubted, that no Authority can be ſhewed for this 
Particular, I ſhall here ſhew it out of the old 
Conſtitutions of the Church of England. 

« And, *in the Caſe of Religion, that is the 
« true Underſtanding, That, to wit, either of 
« them betaking themſelves to Religion before 
« Carnal Knowledge, the Bond of Marriage be 
« diffolv*d: But if both enter into Religion, and make 
« ſolemn Profeſſion, then ſuch Marriage is diſſalv'd, 
e even as to the Bond. 


5. It hath alſo been ſaid, That if the Bill paſs, 
it will paſs againſt the Church of England; which 
| coneſs, I do not underſtand ; for the Church o 
England is within the Kingdom of England; and if 
the Laws of this Kingdom be for the Bill, and 
have declar'd it by the Aﬀent of the King, Lords 
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and Commons, as in the Caſe of the Marquis of 
Northampton was heretofore declar*d, in the Time of 
King Edward the Sixth, That by the Laws of Gor 
the innocent Party was at liberty to marry again; cer- 
tainly the Spiritual Lords, as well as the Temporal 
and Commons, are bound to admit it: And'] krow 
not why they ſhould be call'd the Church of England, 
that join with the Council of Trent, and plead ſo much 
to uphold it, rather than others that join with all the 
Reformed Churches, and plead againſt the Canon of the 
Church of Rome, which hath laid an Anathema pen 
us, if we do not agree with them. 


As to the ſuppos'd Inconveniencies that will fol- 
low upon marrying again. 
1. More Inconveniencies will follow if they be 
forbidden to marry again. 
2, The Father would be in an Uncertainty of 
the Children, if they ſhould retain the Adultereſs. 
3. There would be danger of poiſoning or kil- 
ling one another, if no ſecond Marriage were al- 
low'd. | 
4. Where the Parties ſhould conſent to new 
Marriages for their own Luſts, the Magiſtrates 
have Power to over-rule ſuch Practices. ; 
5. It they be kept altogether by Divordę from 
88 it would occaſion the innocent Party 
to nn. 


A littlebefore the main Queſtion about paſſing 
the Duke's Bill, the Dutcheſs's Agents handed 
about this Paper, among ſuch as they thought to 
be her Friends. 


Prov. Will. Lyndewode, five Conſt. Ang, fol. 94. Ver. nullatenus ſeparentur. 


THE 


CASE of MARV, Dutcheſs of Norfolk. 


PON the Marriage of the Dutcheſs with 

the now Duke of Norfolk in the Year 1677, 

her Father, the late Earl of Peterborough, paid as 
Part of her Portion 100001. and ſettled on that 
Marriage Lands of near 1000 J. per Annum, the 
Remainder of which, on Failure of Iſſue, was li- 
miced to the now Duke and his Heirs for ever ; 


| and the Earl after his and his Lady's Death, ſe- 


cured tothe Duke the Forfeiture of Drayton, worth 
10000 /, more; and the Duke receiv'd alſo, by 
Agreement, 1000 J. per Annum for Twenty Years 


| Out of the Earl's Eſtate, beſides tay wa Jewels, 


Plate, and other Things of great Value, which 
tue Dutcheſs brought with her into the Duke's 
Family: And great Debts having been contracted 


| for the . of the Duke's Honour and his 


Service, while he cohabited with the Dutcheſs, 
e hath, ſince his Separation from her, paid them 


| Out of her own Eſtate. 


That by the evil and malicious Inſinuations of 


| the Dutcheſs's Enemies, the Duke was prevail*d 
; on to carry her, then a Proteſtant, into France, 


2 


and to put her into a Monaſtery (where ſhe could 
not be admitted without changing her Religion) 
and left her there, on great Aſſurances of dag 
for her home in a ſhort time, and ſo parted wit 
great Expreſſions of Kindneſs. 

That a conſiderable Time after, by the Duke's 
Conſent, ſhe return*d into England, and lived re- 
tiredly at Drayton in Northamptonſhire ; and at the 
Time of the Revolution ſhe again retired to 
France, where ſhe continued till ſhe heard of her 
Father's Impriſonment in the Tower, and then 
came back to England, and lived privately, till her 
Father obtain'd his Liberty, when ſhe came home 
to him. 

That the 8th of January, 1691, the Duke was 
prevaiPd on, by the Inſtigation of her Enemies, 
to exhibit a Bill in the Houſe of Peers, to the 
ſame Effect with the Bill now depending, and di- 
vers Witneſſes were examin'd on both Sides; after 
which, and a long ſolemn Debate and due Con- 
ſideration had by their Lordſhipsof the Witneſſes, 
and what was ſworn by them, the 17th of F- 

bruary, 
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bruary, they were pleaſed to reject the Bill with- 
out a ſecond Reading. 

Notwithſtanding which, the Duke was again 

revail'd on, the 22d of December, 1692, to exhi- 
bit a Second Bill in the Houſe of Peers, to the 
ſame Effect with his Firſt ; which, after ſeveral 
Debates, was the 2d of January following again 
rejected. . 

Some time after this, and for accommodating 
all Differences between them, Propoſals were 
made to the Dutcheſs, which, after long Agita- 
tion, on the 28th of April, 1694, were reduced 
into Writing, and executed by the Duke and 
Dutcheſs; the Preamble of which Articles is in 
the Words following: Whereas diverſe Centrover- 
fies, Debates, Demands, and Suits of ſeveral natures 
have for ſome Time ſince been agitated, and continued, 
between the ſaid Duke and the ſaid Dutcheſs his 
Wife, &c. unto all which it is at laſt held fitting (it 
being conducible to their reſpective Quiets and Eaſe) to 
have an End put, and the like for the future prevented. 
It is therefore hereby, and by the Parties to theſe Pre- 
ſents, declar d and agreed in manner following, Where. 
by the Dutcheſs convey'd to the Duke's Uſe the 
Manour of Caſtle-Riſing, &c. And alſo the ſaid 
Dutcheſs and her Truſtees aſſign'd their Intereſt 
in a conſiderable Part of the Manour of Sheffield 
in Yorkſhire to the Uſe of the ſaid Duke; fo that 
by theſe Artic es, and that Deed executed there- 
upon, the Duke had his then deſired Advantages. 

That after the Execution of theſe Articles, the 
Dutcheſs ſent for one Mr. Negus, the Duke's 
principal Gentleman, and expreſs'd her ſelf very 
ſenſible of the Misfortune of the Duke and her 
ſelf, and deſir'd Mr. Negus to tell the Duke, that 
ſhe would avoid all Company that ſhould give 
him any Offence 3 and, that ſhe would not ſo 
much as pay a Viſit, but where he liked : Which 
Mr. Negus lately teſtified before the Lords, and 
that he acquainted the Duke with it; as alſo, that 
ſhe had ſeveral times told him, If ſhe died firſt, 
ſhe would leave the Duke her Eſtate. 

That notwithſtanding the ſaid Agreement, 
whereby the Duke and Dutcheſs agreed to live 
ſeparately, yet without his ſignifying any Diſſatiſ- 
faction to or with the Dutcheſs, and wichou any 
manner of Notice, or previous Proceeding in the 
common and ordinary Courſe of Juſtice, but by 
taking from her that Legal Trial in the Eccle- 
ſiaſtical Court, which by the Laws of this Realm 
ſhe is entitled unto, he did, on the 16th Day of 
February laſt, exhibit in the Houſe of Peers the 
Bill now depending, for diſſolving the Duke's 
Marriage with the Dutcheſs, and for enabling 
him to marry again : Upon which the Proceed- 
ings were ſo very quick, two Foreigners (a French 
Footman, and a D#tch Cookmaid) lately brought 
from beyond Sea, being forthwith examin'd a- 
gainſt her, charging her with Facts ſuppos'd to 
be committed many Years ſince, and long before 
the Dateof the ſaid Agreement, and on which the 
two former Bills were founded, that it was impoſ- 
ſible for her to make her Defence, as ſhe might 
have done if the Proceedings had been againſt her 
according to the known Laws of this Land. 

The Dutcheſs thought her ſelf under a Neceſ- 
ſity of complying with all the Orders of the 
Houſe of Peers; and accordingly, as well as ſhe 
could, made her Defence, tho? leſs than a Week's 
Time was allow*d her for doing it; and upon 
examining the Evidence of the Duke's Witneſſes, 


3 


many Contradl ictions appear*d, ſome whereof fol. 
low, as doth appear by the Depoſitions taken in 
Writing, and now remaining in the Houſe of 
Peers. | 

For Hauſeur the Footman ſwears, the Dutcheſ; 
was at the Cock-pit, when, and before he came to 
live with Sir John Germaine; and, that he conti. 
nued there Fifteen Days after; and, that after 
the Dutcheſs left the Cocł- pit ſhe went to Van. 
Hall. 

Vaneſs the Cook-maid ſwears, Hauſcur came to 
Sir John when the Dutcheſs was at Faux. hall. 

Hauſeur ſwears, that the 8th of Febr. 92, he leſt 
Sir John's Service, when the Trial was between 
the Duke and Dutcheſs in Parliament, and after 
lived privately fix or eight Weeks, till he and 
Vaneſs could get for Holland, and arrived there in 
the Eaſter following. | 

And yet in another Place he ſwore, he deſir'd 
Leave to go; and afterwads, That he alſo went 
for Holland as ſoon as the Wind was fair. 

But more, all the Evidence was cloſed and or- 
der*d to be ſumm'd up the Ninth of February; ſo 
that he needed not afterwards to have gone. And 
whereas he inſinuates, That he and Yaneſs were 
ſecreted, and kept from being Witneſſes: 

Nete, It doth no where appear, that either he 
or Vaneſs were ever thought on for Witneſſes. 

Hauſeur ſwears, He return'd again to Sir Joby 
in Summer 92, being often ſent to by Sir John. 

Whereas Bayly, another of the Duke's Witneſ- 
ſes, ſwears, he did not return again to Sir by 
in two Years after he went away, Bayly the Wit- 
neſs being all that Time, and three Years before, 
a Servant in the Houle. 

Note alſo, That this very Summer 92, to wit, 
in Eaſter- Term, the Duke brought his Action a- 
gainſt Sir Zobn, which was tried Michaehmas- Term 
923 at which Time it had been more likely, it 
Sir John had believ*d he could have done him any 
Harm, he ſhould have kept him Holland, rather 
than have ſent for him over, eſpecially conſide- 
ring that this Fellow afterwards ſwears Sir Je 
ſwore in a Rage this Fellow would betray 
him. 

Hauſeur being aſk*d, Who ſent for Vaneſs over! 

He anſwer'd, That after he had promis'd the 
Duke and Lord Howard to ſpeak the Truth of 
what he knew, they deſir'd him, if he met Yar?/, 
to deſire her to come over, and ſpeak the Truth 
of what ſhe knew. 

And being aſk'd, How long after he met J. 
neſs? anſwer*d, About Twelve Months ſince. 

Aud being aſk'd, When was the firſt Time he 
ſpoke to her about coming over to ſpeak the 
Truth? anſwer'd, *T is about a Year ſince. 

And being aſk'd, How long it was ſince they 
reſolv'd to come over? anſwer'd, Twelve Months. 

Vaneſs being aſk'd, Whether ſhe was not ſent lor 
from Holland to bea Witneſs? anſwer*d, She knew 
nothing of it till eight or nine Weeks ago. 

Vaneſs ſwears, She was ſent away on Account 
of the Trial. | 

Whereas Peacock, Hawkſworth and Knight, three 
Servants of the Dutcheſs's, ſwore the Dutchels 
turn'd her away before the Trial, for keeping 
Company with Dutch Soldiers; and they do {wear 
a new Cook-maid before the Trial. 

Hauſcur ſwears, He had a Key of the Dov! 
going into the Park, and could come in when he 
would. 1 


And yet owns he knew but two of the Ser- 
yants, one whereof is long ſince dead. 

And alſo the Dutcheſs's Servants ſwear, th 
never heard any * had a Key ; and, that if 
any Key had been, they muſt have known of it. 
They alſo prove the ſhutting up, bolting, and 
chaining the Door every Night, and opening it 
every Morning; and but one of the Servants re- 
members ever to have ſeen him at the Door, and 
then he rung the Bell, but came only to ſee a 
Country-woman of his, and to carry Letters to 
Helland, and brought Anſwer back to her, but 
was not admitted beyond the Paſſage. 

Hauſeur and Vaneſs ſwear, they ſaw the Dut- 
cheſs and Sir John in Bed together at Mill bank. 

The Dutcheſs's Woman ſwore, ſhe has put 
the Dutcheſs to Bed, and taken her up every 
Night and Morning ſeveral Years, and never 
ſaw him in the Houſe. And two others ſwear, 
they were conſtantly in waiting Night and Morn- 
ing, and poſitively deny any Knowledge of any 
ſuch Thing, and ſay, they never ſaw Hauſeur 
there; and that Yaneſs was never admitted up 
Stairs, ſhe was ſo dirty a Creature, much leſs to 
dreſs or undreſs the Dutcheſs, as ſhe pretended 
often to have done. 

Vaneſs (wears, She could not tell the Places 
ſhe has been at theſe Six Weeks laſt paſt, 
Whereas 

Mr. May, and two other of the Duke's Ser- 
vants, ſwear, ſhe has been fourteen Days in the 
Duke's own Houſe, with the full Liberty of the 
Houle. 

Vaneſs being aſk'd, Whether ſhe ever told any 
body of the Occaſion of her going away ? ſhe 
ſwore, Yes, ſhe told it to a great many in Hal- 
land, and not here. 

Yer being afterwards aſk*d, Whether ſhe ever 
diſcovered that ſhe was ſent out of the Way? ſhe 
ſwore directly, No. 


Theſe are ſome of the many plain Contradicti- 
ons and Dilproofs of theſe Evidences, beſides 
the great Improbability in their own Nature, in 
leveral Things ſworn. 

But it is alſo to be noted, that Hauſeur left Sir 
Jobn's Service in a Diſguſt; and ſo *tis prov'd 
by Boyly, another of the Duke's Witneſſes, and 
that what Hauſeur ſwore could be nothing but 
Spight and Malice: Yea, *tis prov'd on the 
Dutcheſs's Part, that he ſwore he would find a 
Way to be reveng'd of him, and that perhaps it 
might not be long firſt : And Mr. Strange, Mrs. 
Pitts, and her two Maids, who could have de- 
poſed very materially for the Dutcheſs, refuſed 
to appear, tho? often fummon'd, being Perſons 
not in the Dutcheſs's Intereſt or Power. 

This Hauſeur has been out of Place ever ſince 
he left Sir. John's Service, April 96, and is ſo ſtill, 
as he ſwears, and ſo in cenſequence likely to be 
neceſſitous. 

Note alſo, that Hauſeur ſwears, Sir Jom gave 
him ſeven Guineas to pay the Charges of him- 
elf, Vaneſs, and another, which were order'd to 
be kept private till they could be ſhipp'd off, 
and alſo for their Paſſage into Holland, which was 
in Time from the Sth of February 92, till Eaſter. 

Which does not look like a Bribe for a Secret 
of this Nature, being hardly ſufficient to main- 


tain three People, and pay their Lodgings, for 


two Months, 
Vol. V. 
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Hauſeur would be thought a mighty Confi - 
dent, ſo as to have a Key to the Dutcheſs's Houſe, 
to come in and go out when he pleas'd ; and yet, 
as well acquainted as he pretended to be with 
the Houſe, and the Dutcheſs's Bed- chamber, he 
could not tell on what Floor it was, nor what 
Furniture it had, nor whether wainſcoted or hang 
ed: And when he was aſk'd which way the Win- 
dows of the Bed- chamber look' d? he trifled in 
that Queſtion, and concluded, he could ſee the 
Water, but was afraid to go near the Window, 
for fear of being diſcover'd ; and yet had no 
Scruple of coming into the Houſe with his Key, 
at any time. | 

Theſe Things being obſerv'd, it muſt be con- 
ſider'd, that the Facts now in effect charged a- 
gainſt the Dutcheſs are ſuggeſted to be done many 
Years ſince, and were debated and conſider'd be- 
fore the Peers, before the Rejection of the two 
firſt Bills, and long before the Agreement for put- 
ting an End to all 8 and Debates. 
Now ' tis very hard to put the Dutcheſs to ac- 
count again for thoſe very Facts, conſidering that 
after eight or nine Years, many People are dead, 
others diſpers'd, and not in a little Time to be 


found out, and Circumſtances of Times and Places 


(which in the Nature of all theſe Caſes is almoſt 
all that is left to diſcover a Falſity) forgot. | 

The Dutcheſs is alſo under the - unavoidable 
Neceſſity of proving a Negative againſt down- 
right Swearing, and that without any Matter in- 
troductory; and alſo by two mean Servants, the 
one turn'd out of her Place for keeping com- 
pany with Foot-Soldiers, -and the other leaving 
his Place in diſguſt, becauſe he could not have 
the Play-Money. 

Maſters are already too much in the Power of 
their Servants, and if they charge their Maſters 
with Adultery, Felony, and even Treaſon, it is 
not eaſily in the Power of the Maſter to defend 
himſelf againſt downright Swearing; Servants 
having thoſe Opportunities of the Knowledge of 
Times, and Places, and Company, which cannot 
be denied or avoided, and which others have not; 
whereupon they may frame and build falſe Evi- 
dence, and many times are of ill Principles and 


deſperate Fortunes, and of Tempers very revenge- 


ful ; ſo that whoever turns away a Servant, he is 
in his Power for his Eſtate, Honour, and even 
Life itſelf ; and therefore, for the Safety and 
Freedom of Families, in other Countries, they are 
not permitted to be Evidence againſt their Ma 
ſters, in any Matter criminal whatſoever. 

Note alſo, that the Dutcheſs thinks ſhe, asan 
Engliſh Subje& has, by Magna Charta the ſame 
Right to a Trial in the legal and ordinary Way 
of Juſtice, as the reſt of the King's Subjects, eſpe- 
cially conſidering that there never yet was in 
England one Preſident of a Bill exhibited in Par- 
liament to diſſolve a Marriage at the firſt Inſtance, 
without any previous Proceedings in the Eccleſi- 
aſtical Courts, (which in theſe Caſes is the Law 
of the Land) and not above Five or Six Bills, in 
above 600 Years ever palſs'd to diſſolve Marria- 
ges, or make Second Marriages good, even after 
there had been a Divorce in the Spiritual Courts, 
and thoſe Bills too in Caſes generally where the 
Huſbands were without any Recrimination. 

No Impediment appears why the Duke ſhould 
not have endeavour'd a Divorce at Law before he 
had attempted a Bill to diſſolve the Marriage ; 
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for any Application to the Legiſſature for Trial 
of Matters of private Right 1s improper, be- 
cauſe there are proper Judicatures that give that 
Remedy the Law allows. 1 

To aſk any thing of the Legiſlature, in private 
Cauſes between Party and Party, beyond what 
the known Laws in force give, ſeems to be im- 
roper 3 becauſe, 

2 1 is to make a Law in one Perſon's Caſe, 
which is not the Law in another's. 

2. It is to retroſpect Actions, and after the 
Fact, to augment or alter the Penalty. Our 
Laws are certain and known, that Perſons may 
conform their Actions to them. 

3. The Courts and Forms of Law are equally 

the Subjects Right with the Law, and the Ap- 
plication to the Legiſlature takes away all that 
Right of Form and Charging; whereas a Cer- 
tainty in Time to anſwer, and Exceptions to 
Witneſſes, and other legal Defences of the Fact 
cannot be denied the meaneſt Subject. 
The Conſequence that ſhort and ſummary 
Ways of Proceedings may have on the Settle- 
ments of Eſtates and Families, may be very dan- 
gerdus; and tho* the Duke of Norfolk's Bill 
paſſed the Houſe of Peers, yet a great Number 
of the Peers, both Spiritual and Temporal, en- 
ter'd their Proteſt againſt its paſſing, and their 
Reaſons for it. 

It ought to be no Prejudice to the Dutcheſs, 
that the next Heir preſumptive to the Duke 
doth not yet appear to be a Proteſtant, becayſe 
when a Bill, which hath lately paſſed both 
Houſes, is become a Law, it is not likely that 
noble Family will be without. a Proteſtant at the 
Head of it. | 55 

If any of the Witneſſes formerly examined on 
the Bill in 1699, be now again produced, it is 
humbly apprehended, that as the Validity of 
their Teſtimony they then gave, was totally 
overthrown by a greater Number of Witneſſes, 
ſo it will be again, tho? under the Diſadvantage 
of the great Diſtance of Time. 


Martis 19 die Martii, 1699. 


The Reading the Bill, for diſſolving the Mar- 
riage of the Duke of Norfolk, the ſecond Time, 
and hearing Council as well on the behalf of 
the Dutcheſs againſt the Bill, as on behalf 
of the Duke for the Bill, being the Order of 
the Day, before the Council was called in, to 

revent the Inconvenience of People crouding 
into the Houſe, the Houſe made an Order, 
That none but the Council, Sollicitors, and 
Parties ſhould be called in, and that the Wit- 
neſſes ſhould have Notice to attend without, 
ready to be called in, if the Houſe ſhould 
think fir. | 

It was alſo intimated, That if the Duke and 
Dutcheſs did think fit to come into the Houſe, 
they ſhould be accommodated with Chairs, that 
being a Reſpect ſhewed to the Nobility when 
they come into the Houſe. | 
And then the Council, and Sollicitors, and 
Parties of both Sides were called in : And firſt 
the Bill was read to them. 

Fo 2 then the Lady Dutcheſs's Petition was 


1 


The Council that appeared were, 


Sir Thomas Powys, 
for the Dutcheſs. 


Mr. Dod, 
Dr. Pinfold, 


Mr. Serj. Wright, 
Mr. Nor they, 
Mr. Atwood, 

Dr. Oldiſb, 


And Mr. Speaker then ſpake to this Effect: 


for the Duke. 


Mr. Speaker. You are here, I ſee, Council on 
both Sides. The Houſe have ordered, That my 
Lady Dutcheſs ſhould be heard according to the 
Prayer of her Petition; and my Lord Duke had 
likewiſe an Order to be heard to make good his 
Bill. I think the Petitioner is to be heard firſt, 
to make good the Allegations of her Petition; 
and when the Houſe have heard you both, as to 
that, they will conſider whether they will proceed 
to hear the Allegations of the Bill made out. 

Sir Themas Powys. Mr. Speaker, with your Fa- 
vour, Sir, I am of Council with the Petitioner, 
the Dutcheſs of Norfolk, againſt this Bill that is 
now before you; and | believe I may ſay with 
ſome Aſſurance, that this Bill, in the Manner it is 
now brought before you, is the firſt that ever waz 
attempted in this Honourable Houſe, It's, Sir, 
truc, that ſeveral Years ago this Bill, or another 
of the ſame Nature, was attempted twice in the 
other Houſe, and as often rejected; bur ' tis as 
true, at laſt it does come from thence hither, but 
not without a Proteſtation there; and I humbly 


hope that you will take notice, that this is a Bill 


of Divorce in Parliament, in the firſt Inſtance, 
without a previous Proſecution to examine the 
Fact in any of the ordinary Courts that have Au- 

thority in theſe Matters. 4 
It is a Bill not only to Divorce the Dutcheſs 
upon a very ſhort Warning, who hath been 2 
Wife twenty-three Years, but to render her In- 
famous to all Poſterity by A& of Parliament, 
which I account to be the greateſt Misfortune 
poſſible to befal any Perſon ; and at the ſame 
time it takes from her the legal Trial of the 
Fact whereof ſhe is accuſed, and which ſhe 
hath a Right to by the Laws of the Land, ſure 
as much as the meaneſt Subject; and which we 
don't apprehend ſhe has in any wiſe forfeit- 
ed; nor is there any Reaſon aſſigned, why his 
Grace has not been pleaſed to proceed in the or- 
dinary Courſe. I hope, Sir, you will take 
Notice alſo, that this is, in truth, nothing 
but a Suit between Party and Party. *Tis 
meerly a Cauſe Matrimonial berween Huſband 
and Wife, began originally in the Houſe of 
Peers; and as hitherto the beginning of Cauſes 
between Party and Party, in that Houſe, hath 
been ſtrongly oppoſed, ſo I hope it will be thought 
reaſonable to do ſo always, becauſe it deprives 
the Subjeft of that legal Defence due to him 
by the Law of the Land. If this was always 
complained of, when the Proceedings were 1n 
a Judicial Way, ſurely 'tis a great deal worſe 
to begin there a private Caute between Par- 
22 Party in the Legiſlative Way. I can 
no manner of Difference, with reſpect 5 
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the Loſs of thoſe great Advantages the Party is 
intitled to, only this ſeems rather to be the moſt 
ainſt Reaſon. 

Sir, this is a ſummary Proceeding with a wit- 
neſs, It began but the 16th of February, and 
but a Week's Time given to the Party accuſ- 
ed of ſo high a Crime, and of ſo great Con- 
ſequence to the Party accuſed, to be heard to 
it; and tho' perhaps we may with Reaſon 
enough find Fault with the tedious Proceed- 
ings in ſome Courts, where Appeals and Writs 
„ Error are juſtly due, as where Property is 
well fixed, it muſt needs be reaſonable : I ſay, 
from various Cauſes, though Suits in the Ordi- 
nary Courts are very tedious z yet I am ſure a 
ſummary Way of Proceeding without due Warn- 
ing, or any certain Way of making Defence by 
any known Rules, and without Oath, as here 
without Appeal, without any Poſſibility of re- 
tricving the Matter again, with great Submiſſi- 
on; and if this muſt be for all that one has in 
the World, ſuch a ſummary Way is a very ter- 
rible Thing. 

I would be glad any one would make it his 
own Caſe, and think with themſelves how they 
ſhould like it, if their Life, Eſtate, and all they 
had, were put upon ſuch a ſummary Way of 
Proceeding. *Tis true, in ſome Kingdoms, where 
the Government is arbitrary, the Proceedings 
are ſummarily, and moſt commonly they go to- 
gether 3 and if we were in a Place where the 
Judges were infallible, and there were no falſe 
Witneſſes, and Truth could be diſcovered at an 
inſtant, a ſummary Way would be beſt ; but 
ſince Men are fallible, ſince there is Paſſion and 
Partiality in the World, ſince oftentimes there is 
notorious Detections of Perjury, and ſeveral 
Things are difficult to be diſcloſed, and require 
a reaſonable Time for examining into Facts; 
from thence it is that there are ſettled Courſes 
for determining all Queſtions in Exgland between 
Party and Party; and there are known Rules 
and good Methods for the Relieving agaiaſt 
any ill Judgment that is given. 

Whatever you may think of this particular 


5 the Dutcheſs of Norfo/k ; the Example 


is of mighty Conſequence to all Parents, that 
perhaps 1 hard ſhift to give their Daugh- 
ters conſiderable Portions, and may think they 
have married them well, and made Proviſion 
for them and their Children: 1 fay it will be 
hard, if their Daughters ſhould be ſent home 
to them upon a Fortnight's Warning, and that 
Witneſſes ſhould be examined againſt them with- 
out their having Notice fo much as of the Places 
of their Abode; and a Thing ſhould be de- 
termined before the. W itneſſes can be well known: 
And it muſt be agreed to be of great Conſe. 
quence to all collateral Heirs, if Marriages are 
lo eafily and ſuddenly fer aſide for want of Iſ- 
ſue; which I find to be one of the Cauſes aſ- 
ſigned for this Bill, and that it might be in a 


ſummary Way, perhaps, before they can well 


hear of it. I am ſure, this is a Matter of too 
great Temptation to be put upon Men that may 
grow weary of their Wives, and deſire a better 
Fortune, or deſire Change, or may be moved by 
a thouſand Reaſons we can't think of, to revive 
old Quarrels, and think of Things long ſince 
paſſed, if you will ſee ſuch a Precedent of Di- 
vorcing in ſuch a ſummary Way. 
You, V. | 


This is ſure of infinite Concern to us in high- 
er Matters. A Bill of Divorce of a Woman in 
Parliament, without a legal Trial, is juſt the 
ſame Thing as a Bill of Attainder againft a Man 
for Treaſon ; the one forfeits the Eſtate, cor- 
rupts the Blood, and takes away his Life, and 
the other does very little leſs : For I find, ac- 
cording to the Bill, *tis to forfeit her Joynture, 
to defame her Perſon, corrupt her Reputation z 
and tho? it leave her Life, it is left with In- 
famy, which is worſe than Death; and in a 
Caſe of this high Moment, ſure you will be 
careful how you alter the Courſe of Trials. I 
beſeech you, Sir, will not the Reaſon be the 
ſame, that a Bill of Attainder may be brought 
againſt a Man, and that Witneſſes againſt him 
may be fetch'd from beyond Sea, which he had 
formerly diſcharged from, his Service, and put 
the other Side to prove what is always very dif- 
ficult, the Negative, to make his Defence, which 
muſt needs require a reaſonable Time for the 
making out of Circumſtances, and laying Ei- 
dence together ? Where will be the Difference 
between proceeding againſt a Man for his Life 
without a Trial, and proceeding againſt a Wo- 
man for her Joynture, where 4 Name, Fa- 
mily, and Reputation is concerned, and per- 
haps her Children, the Legitimacy of whom 
muſt come in queſtion; and in a Caſe, where 
the Perſon by no Behaviour of hers hath forfei- 
ted ſuch a Trial, nor the Perſon that proſecutes 
this Bill, can't ſhew, that he hath been obſtruc- 
ted in his proceeding m the ordinary Way ? I 
need not take notice of what every body knows, 
that we have a happy Conſtitution, if we can 
keep it; every Man can call his Wife his own, 
and his Eſtate his own, becauſe it can't be taken 
away, but by legal Trial; but if you will go 
into theſe extraordinary Reſorts, when the Courts 
and the Law is open, without any previous Pre- 

arations for that Matter, by having a fair 
xamination, that the Party can't ſay there is 
a Surprize, I know not where it will end ; and 
though in one Caſe it may be deſirable, that 
there ſhould be an extraordinary Relief : But 
will this go no further? Can any body ſay 
that 2 | 

That which we find in Magna Charta is not 
to be forgot, where there is ſo much Care in the 
ſeveral Inſtances of it for the preſerving of Pro- 
perty, and the Right of Trials, Quod nullus de- 
ſtruatur, nec ſuper eum ibimus, nec ſuper eum mitti- 
mus, niſi per legale judicium parium ſuorum vel per 
legem terre. 

Why, in this Caſe the Eccleſiaſtical Law is 
Lex Terre. And if that be to be taken away 
without any Reaſon, why may not the Law in 
any other Caſe ? | | 

We have, perhaps, in Time of great Emer- 
gency and publick Difficulties, had ſome extra- 
ordinary Laws grounded on extraordinary Rea- 
ſons ; but now we are in a Time of ſettled Peace, 
when there may be a juſt Determination accord- 
ing to the Law of the Land, I can't fee any Rea- 
ſon for this Proceeding, no not in this particu- 
lar Caſe. 

I would, Sir, with your Favour, take Notice 
of thoſe few Inſtances of this kind, that have 
been in England by Act of Parliament, and in 
what manner they have proceeded. 


Nn2 There 


* 
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There have not paſſed — ſix in ſix hun- 
dred Years; I think I may challenge them on the 
other Side to ſnew ſo great a Number, but thoſe 
I have I ſhall quote: But they proceeded in ano- 
ther manner than this has done. 

*Tis true, where Perſons have had a fair Trial 
in a proper Court, and Witneſſes have been ex- 
amined, and Sentence final been pronounced, and 
where the Party as to the Fact hath been con- 
cluded according to the Law of the Land; when 
all this hath aſſed, ſome Inſtances there have 
been, that afterwards an Act of Parliament has 

fed to ſtrengthen the Sentence, and to carry 
it farther than the Eccleſiaſtical Court will allow, 
even to the diſſolving the Marriage, and enabling 
the innocent Perſon to marry again 3 but you 
will find all-thoſe Acts are founded and built 
upon the Sentence of thoſe Courts, and recite 
thoſe Sentences as a great Inducement to the paſ- 
ſing of thoſe Acts; and I crave Leave uſt to 
take Notice of thoſe. The firſt we find, is that 
made in the Caſe of the Marqueſs of Northamp- 
ton, which was in 5 E. 6. He was married to 
a Daughter of the Earl of Eſſex, and ſhe eloped 
from him, and was proſecuted in the Eccleſiaſti- 
cal Courts, and there was Sentence againſt her 
of Divorce. The Marqueſs, from hence, took 
upon him to marry a Daughter of the Lord Cob - 
bam; and after four Years Marriage of her, he 
obtained an Act of Parliament to ratify the ſe- 
cond Marriage; which Act recites a Settlement 
of Divorce in the Eccleſiaſtical Court. 

This took its riſe from Examination according 


to Law; and that Act of Parliament is grounded 


upon it, and recites it as a previous Matter neceſ- 
ſary to induce that Act. 

The next that follows was the famous Caſe of 
the Lord Roſs, afterwards Earl of Rutland, tho? 
there perhgps was as great a Notoriety of Fact 
as can be pretended in this Caſe, and he did not 
ſtand impeached of any immodeſt Bchaviour, but 
even in that Caſ: the Divorce by the Act, fol- 
lowed a Divorce in the Eccleſiaſtical Court, and 
that paſſed with ſuch Difficulty, that it was four 
Years in hand; it began in Sixty-ſix, and was 
not paſſed till Seventy : I have a Copy of it, 
and it ſays, that foraſmuch as Mannors, commonly 
call'd L. Roſs. | 

And it proceeds thereupon to enable him to 
marry again; but this, Sir, could not be but by 
two Acts of Parliament, beſides the Sentence in 
the Eccleſiaſtical Court; for he firſt got that 
Court to declare the Children illegitimate, and 
oo in the Year (70) the Parliament paſſed this 

I know of no other, till we come to a Caſe 
that happened within our Memory; 'tis the Caſe 
of a Perſon of great Worth, and I hope it will 
give no Oſſence when I cite the Precedent. 

It was the Cale of Mr. Lukener, who had been 
grofly abuſed by his Wife, by Elopement and 
open Adultery ; but the Act he obtained went 
no farther than to diſable the Children born 
while ſhe lived in open Adultery ; and that Act 
recites a Sentence of Divorce : I have a Copy of 
it, and I crave leave I may read a few Lines of 
it; it recites that Mr. Lukenor's Wife had eloped 
trom her Huſband, 

There was indeed a famous Caſe not long ago, 
of a Lady that was taken away by Force, and 
pretended to be married, and an Act of Parlia- 
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ment came afterwards to declare that Marriage 
null and void; but even there was a Procecdin 
at Law with a witneſs. The Perſon that hag 
been concerned, was actually indifted and exe. 
cuted; it was not there to make a Divorce, and 
ſo it had been a vain Thing to have gone into 
the Spiritual Court, where there was no Mar. 
riage, for it was only a Law after the Fact de- 
claratory by way of Caution, to give the more 
Satisfaction that That Marriage was null and 
void. ; 

Sir, the laſt I know of (and it may be proper 
for you to obſerve how quick theſe People come 


after it) was that of a noble Earl, that did ob. 


tain laſt Parliament, an Act tor divorcing him 
and his Lady: It is the Caſe of the Earl of Mac. 
clesfie/d , but in that Caſe it will be proper to 
take Notice to you, that there were previous 
Proceedings in the Eccleſiaſtical Court; there 
was a Libel exhibited againſt her, a Charge upon 
her, and Witneſſes examined, and ſhe had a fiir 
Opportunity of making her Defence ; there was 
a regular and a long Proceeding againſt her, and 
a Proſecution of her, in order to a Sentence of 
Excommunication; and then there came the 
Earl's Petition into the Houſe of Peers, ſetting 
forth, that there had been ſuch a Proceeding 
as this, and that ſhe ſtood in Contempt, having 
been proſecuted as far as that Court could go : 
After an Examination of Witneſſes, in all the 
Caſes I have heard of a Divorce by Act of Par- 
liament, there have been Proceedings in the Ec- 
cleſiaſtical Court; this was the Way of former 
Time, but now we are beginning where the 
Matter ought to end. 

And now the firſt Application is to that Place, 
wherein all theſe Inſtances (as I think it ought to 
be) was the laſt Refort. *Tis true, this Method 
may not pleaſe the Duke, for, we know his Grace 
is in haſte for cutting the Knot aſunder at once, 
by the Legiſlative Power; but I hope, upon 
theſe Precedents, you will think it more reaſon- 
able it ſhould be at firſt untied, or at leaſt 
looſened by a judicial Proceeding. If you will, I 
do not ſee how in Juſtice the Parliament can 
deny the like Remedy the next Seſſions to any 
other that may be in the like Caſe ; it may be in 
worſe, for here is no Pretence of any ſpurious If- 
ſue, Can the Parliament of England, whence 


we take our Meaſures of Juſtice, deny the like 


Remedy in Juſtice to any others that are in the 
like Caſe? What is it that guards you {rom an 
infinite Application of this Nature, but requir- 
ing Perſons to take the ordinary Courſe firſt, and 
to come round about to the Parliament, as the 
laſt Remedy, to carry the Sentence perhaps far- 
ther than the Eccleſiaſtical Court can do: But i, 
Perſons can come up directly hither, I am apt to 
think your Lobby will be crowded with Petitioners 
of this Nature the next Seſſions, though the 8. 
ſions now are long and frequent, this ſingle Fa- 
ſineſs may be ſo great as to obſtruct all oth: 
Buſineſs; I am ſure a Committee for Acdulcery 
would have a full Employment. 

Let it be conſider'd how ſtrange it would be. 
if ſome poor Man upon this Precedent, sal! 
come and make Application, and tell you | 
ſtands in Need of ſuch a Bill from the Con!t- 
tion of his Family; that his Wiſe plunders lis 
Houſe, ſells his Goods, and lives in Adultery, 
and prays this Matter may be examined in 4 

a ſummary 
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ary Way, becauſe he is not able to go 
No the collly Courſe of Eccleſiaſtical Courts, 
and be favoured with a Divorce; would not 
this poor Man's Caſe ſeem to have the like Ju- 
fice, or poſſibly more; and yet if ſuch a mean 
Man ſhould come with ſuch a Petition, per- 
haps it would look flrange 3 but yet in Juſtice 
there is no Reſpect of Perſons; the Law in 
Freland is, unum pandus & una menſura; and if 
this ſhould be done in the Caſe of a great and 
rich Man, and not for a =_m Man, they may 
ſay what has been ſaid by ſome, That our Lats 
are lie the Spider's Web, which only bold the lefſer 
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"Shall thoſe that expect the beſt Fortunes and 
ercaceſt Advantage by Marriage, not undergo 
the bad Fortune of Marriage too? I am ſure if 
this be ſo, it's a Privilege of Peerage, never 
thought on before. DOE 
You may ſee, Sir, by this Bill, how Precedents 
grow upon you; at firſt in the Caſe of the Mar- 
queſs of Northampton, it was hard to get an Act 


alter a Divorce: So it was in the Caſe of my 


Lord Roſs ; the laſt Seſſions in the Caſe of the 
Eul of Macclesfield; it went farther there, be- 
cauſe there had been a previous Proceeding in 
the Eccleſiaſtical Court, and his Lady had ob- 
ſtructed that Sentence, that Act paſſed before 
S-1tence 3 but now we are come to have it done 
without fo much as a Trial to get a Divorce in 
the Eccleſiaſtical Courts; to have all paſſed at 
once in a ſummary Way, it will be but to peti- 
tion the Parliament, and all ſhall be determined 
without a Poſſibility of being re-heard. 

I know nothing can be ſaid on the other Side 
with good Reaſon (unleſs that which I heard in 
another Place) why they ſhould not go to the 
Eecleſiaſtical Court, which is that thoſe Courts 
cannot Civorce a Vinculo Matrimony ; therefore 
it would have been a vain Thing: This may be 
a good Reaſon for them to come to you after- 
yards, but 'tis no Reaſon for them to come here 
at lirſt, unleſs they would ſay at the ſame time, 
that every Thing ought to be begun in Par- 
liament, becauſe *ris poſſible every Thing may 
be brought to the Houſe of Peers at laſt? Will 
they ſay that all Ejectments ought to be Begun 
originally in the Houſe of Peers, becauſe after 
the Parties have been at great Charge and Trou- 
ble in the Courts below, they may be brought 
thither by Writ of Error at the laſt. This 
would have been a good Expedient, in a Cauſe 
lately where a Deed was tricd over and over, if 
the Perſons concerned in ſo many Verdicts, had 
once thought of having begun in Parliament to 
nve had it ſettled, whether it was a juſt Deed 
or n; it this be the Rule, it would be well it 
were known, and made to be the Law of the 
Kingdom; for that Law will be always reckoned 
hard which is made in one Caſe, if it may not 
be had in another ; the Law of England does go 
throughout, and if it be Law for one, tis for 
another. I have but one Thing more to lay be- 
lore you, and that ſeems wortny of your Conſi- 
Aeration, beſides all that J have ſaid. 

You obſerve the Bill is general without Re- 
ſtraint, of Time and Place, or Deſcription, or 
Circumſtances relating to the Fact: Now, Sir, 
I muſt take leave to acquaint you, that ſo long 
80 as Abril 1694, his Grace the Duke, who 
coimpleins of this Matter, as if ſome Misfortune 
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had befallen him, having made former Complaints 
and Attempts for obtaining what he now deſires, 
did at laſt in April 1694, not ſuddenly, but by 
Advice of Council, with his Friends about him, 
after a long Time of Agitation, come to Articles 
with his Wife the Dutcheſs 3 of which I crave 
leave only to read the Preamdle. 

The Articles are between his Grace the Duke 
of Norfolk and the Earl of Peterborough, and re- 
Cites 

It is therefore determin'd by the Parties, and 
agreed as followeth; and thereupon the Articles 
proceed to ſettle every Thing between the Duke 
and Dutcheſs to his own Satisfaction, and accord- 
ing to his own Deſire : His Grace hath reap'd 
the Benefit of thoſe Articles, by having received 
a great Sum of Money; and the Dutcheſs parted 
with her Intereſt in that Great and Noble Manour 
of Sheffield ; his Grace hath had all that he on 
his Part was to have, and hath executed abun- 
dance of Deeds, purſuant to his Agreement. Now 
if, after all this, there be a Proſpect of farther 
Advantage by another Marriage, that will not 
move you to give him a Liberty tor a Departure 
from ſo ſolemn an Agreement, in what a Condi- 
tion are People that have purchasꝰd their Peace as 
the Dutcheſs has, if they may have Liberty to go 
back beyond this, for the Bill has no ſtint ; ſurely 
all Reconciliation between Men and their Wives, 
and all Acts towards them, and all Acts of Kind- 
neſs, are to be favour'd; and Matters of a Di- 
vorce are of an odious Nature, and not to be 
encourag'd after ſuch Compoſure of Differences, 
and Reconciliation, We have Inſtances of ſome 
that have taken their Wives again, and lived 
comfortably afterwards ; ſurely it ſhall not be in 
their Power to go back and ſay, Pray let us be 
divorced ; *tis contrary to the Uſe of all Acts of 
Pardon, What is the End of all Acts of Parlia- 
ment of General Pardon, and all Statutes of Li- 
mitation, but to eaſe People in ſuch a Caſe? For 


tis impoſſible that any Perſon can be able to de- 


fend their Actions nine or ten Years ago 3 the 
can't keep their Witneſſes alive, and therefore the 
Law hath often limited a Time, beyond which 
Perſons ſhall not go back : And this, we think, 
the Duke hath done by Articles, and ſurely they 
are concluſive both before Go Þ and Man. 

I ſhall ſay no more, but that I don't appre- 
hend the Nation will be in any great Danger, it 
the Duke do, betwixt this and the next Seſſion, 
proceed in the ordinary Courſe, and prepare 
Matters againſt another Seſſion ; I am fure 'tis of 
great Conſequence : No Man can deny but we 
have a good Conſtitution ; but if it is in the 
Caſe of a particular Perſon to be broken, ſuch 
a Breach in this Conſtitution may not be very 
eaſily recover'd. 

hope this Cauſe, that is precipitated here out 
of Time, and before thoſe Preparations were 
made that have been in all other Caſes, ſhall be 
remitted to- its proper Place, where her Grace 
will give the Duke a meeting, if they be not be- 
lore that Time reconcil'd. 

Mr. Dodd. Mr. Speaker, I defire the Favour of 
a Word of the fame Side. Theſe Bills are not 


common ; I think there are not above three In- 


ſtances to be found in the Records of this King- 
dom. 


—— — 


2 * 


* Vide her printed Caſe wt infra. 
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This Bill is to diſſolve a Marriage after Twen- 

three Years Continuance, and that not upon 
pl many Days Notice as there have been Years of 
the Marriage, for to ſerve the particular Purpoſes 
of one Perſon : *Tis a Law after the ſuppoſed 
Fact committed; the Law ſhould go firſt, and 
the Fact follow; it is not a General Law for all 
the People of England ; as ſuch, it would have 
another Conſideration : There is no Occaſion for 
a particular Law, *tis a Bill from the Lords, and 
in a little time, for what I know, the Lords will 
preſcribe to it. There is not one of theſe Bills 
for a Commoner, unleſs in my Lord Roſs's Caſe, 
who was of a Noble Family. 

*Tis not pretended by this Bill, that the Dutch- 
eſs hath had any ſpurious Iſſue, though that was 
the Circumſtances of one of the Bills that did 
paſs, and that was a material Circumſtance in 
the Caſe 3 and that is not alledged here. Theſe 
Bills are rot to be made uſe of, but. upon extra- 
ordinary Occaſion, and the utmoſt Extremity, 
and till then I hope ſuch Bills ſhall not be made 
uſe of, and we think the Proceeding upon this 
Bill, in this Caſe, will appear much 2 for 
tis the firſt Inſtance of this Nature, when there 
has been no Proceeding in any Court whatſo- 
ever, to convict the Dutcheſs of this Offence, no 
Citation all this while in the Eccleſiaſtical Courts, 
where the Dutcheſs might have an Opportunity 
to make her Defence. 

If thoſe Courts have Juriſdiction in any one 
Thing, 'tis in Caſe of Matrimony : If this was 
brought into thoſe Courts, the Dutcheſs would 
be allowed to make her Defence, not only by 
way of Recrimination, but Examination of Wit- 
neſſes 3 a Commiſſion might be had to examine 
Witneſſes beyond Sea, if ſhe had any Witneſſes 
there, or in the Country; ſhe might appeal to 
a Superior Court, and thence to the Delegares : 
Theſe: are all proper Defences that the Law al- 


lows, that there may be no Surprize upon the 


Party; and if injured, he may be righted in 

another Place : Theſe Proceedings, we think are 

neceſſary to go before a Bill of this Nature, for 

then the Fact would be plain; and if the Dut- 

cheſs had been convicted in this manner, as to 

the Fact, we muſt not have opened our Mouths 
ainſt it. 

By the ſame Reaſon that a Bill is brought to 
diſſolve this Marriage, in a little time you may 
have a Bill to marry People: Be it enacted for 
ſuch and ſuch Reaſons, ſuch Perſons ſhall be 
married. This would be a much readier Way 
in Caſe of Contracts, than any Proceedings in 
the Eccleſiaſtical Courts. And though they may 
ſay the Law of England takes notice of Con- 
tracts of Matrimony, as well as any other Acts, 
that is no Anſwer; for the Fact is, whether 

there is any Contract of Matrimony, or no; and 
ſo *tis here, whether my Lady is guilty of the 
Crimes charged here in the Bill; and for this 
ſhe ought to have a proper Trial, and ought to 
be called to an Account in the ordinary Me- 
thods of the Law; and then it might be proper 
to carry the Sentence farther than thoſe Courts 
can. i hope you will be very tender of making 
a new Precedent ; and I do not know of any 
Bill before this, to convict a Woman of a ſup- 
poſed Crime; then this is the firſt Bill of this 
Nature, and you will conſider, whether you will 
make a Precedent of it or no, Though this be- 


C 


— 


| 


fore " og is the Caſe of a great and honourable 


Perſon, yet your Juſtice will be the ſame, if it 


ſhould happen that any other Man in the King- 
dom ſhould be in the ſame Circumſtances, and 
willing to ſlip over all Trials, whereby the Per. 
ſon accuſed might have an Opportunity of mal;.. 
ing her juſt Defence, as is the Caſe of this noble 
Lady, who is hurried on after twenty-three Years 
Marriage to a Determination in as many Days 
in this extraordinary manner. 

I hope therefore you will not proceed in 3 
Bill of this extraordinary Nature, of which 
there is not one Inſtance to be given, where 
you have begun to examine a ſuppoſed Crime, 
but you have always left it to the Determination 
of the Law in tlie ordinary Courſe ; and we 
think it ought rather to be ſo in this Caſe, be- 
cauſe *tis not pretended by the Bill, that there 
is any Stop put to their Proceedings there; 
there is no Abſence of Witneſſes, no Thcapacity, 
but his Grace may proceed there to convict 
this Lady of the Crime he ſuppoſes her guilty 
of, and ſhe will there have her juſt Detence; 
and till then there is no Crime for you to judge 
upon, and I hope you will think fit to reje& 
this Bill. 

Dr. Pinfold, Mr. Speaker, I deſire to ſpeak a 
few Words as to the Ecclchaſtical Law, which 
is a Part of the Law of England as much as any 
other, for our Law does not receive Majus & 
Minus; and the Eccleſiaſtical Courts have been 
ſettled for ſeveral Ages, and are governed by 
ſuch Rules which every Subject has a Right to. 
Sir, this Bill is to diſſolve the Bond of Marriage, 
and to give Leave to marry again; and I crave 
Leave to ſhew the Houſe what our Eccleſiaſtical 
Conſtitutions are in that Caſe, and how tender 
they have been in that Point, and how thoſe Con- 
ſtitutions are grounded upon the Canons and De- 
crees of Councils, 

The Caſes where the Bond of Marriage is to 
be diſſolv'd are but few, and they ariſe before 
Marriage; *tis in the Caſe of the Precontract, or 
Nonage, or Conſanguinity, and there the Bord 
is was a by the Sentence of the Judge, and the 
Perſon hath liberty to marry again; but for what 
comes afterwards, whether it be the Caſe of A- 
dultery, or any thing elſe, the Law Ecclefizfti- 
cal, which, as I faid before, is part of the Law 
of Englani, hath been very careful not to diſſolve 
the Marriage. 

The 48th Canon ſays, If any Layman ſhall 
put away his Wife, and marry another, he ſhall 
be excommunicated : That was the Senſe of thoſe 
early Days; and ſure, they did not think it an 


indifferent Matter, becauſe they puniſhed it with | 


ſo heavy a Puniſhment. So *twas in the Cour- 
cil of Arles, 314, and there it was decreed, 
That if a Man took his Wife in Adultery, ke 
ſhould be forbidden to marry, There what was 


to be done? Counſel ſhould be given him not 


to marry while ſhe lived, tho' ſhe was an Adul- 
tereſs. 

And in the Council 402, the Neapolitan Evan- 
gelical, Apoſtolical Council, it was decreed, That 
if a Man was divorced from his Wife, or a Wie 
from her Huſband, there they were not to mar- 
ry, but ſhould remain unmarried, or be recon- 


ciled. 


And in the African Council, Canon 102, there 


it was provided, That they who were divorced. 
2 : whethcr 
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whether *twas a Huſband from his Wife, or a 
Wife from her Huſband, they ſhould remain 
unmarried. This was the Senſe of the ancient 
Canons and Councils, and this is received into 
our Eccleſiaſtical Conſtitution, In the 1 5th 
Year of the Reign of Queen Elizabeth, in the 
Chapter of Divorces, tis ſaid, That upon a Sen- 
rence of Divorce there muſt be an Admonition, 
and a Prohibition, that the Party ſhall nor mar- 
Ty again. ? 

: And in the Year 1602, in the Beginning of 
King James's Reign, there was a farther Provi- 
fon made to keep them from being married 
again; and that was this, That they ſhould give 
Bond and Security that they ſhould not marry 
again; this is certainly our Ecelefiaftical Conſti- 
tution, and grounded on the Senſe of the ancient 
Canons. 

Now it remains to ſhew ſome Advantage this 


would have had: If ſhe had had the Trial, 


which of common Right is duc to the meaneſt 
Subject, ſhe would have had the Advantage of 
Challenges, which ſhe can't have here; for here 
the Evidence muſt drop from the Witneſſes 
Mouths, who are Foreigners, and have been long 
abſent ; there they muſt give an Account of 
themſelves, which here hath not been done by 
any body. The Lady might have given her 
Exceptions to thoſe Witneſſes, and had a Com- 
miſſion into Holland, to have examined how theſe 
Witneſſes behaved themſelves, and whether theſe 
Perſons were to be believed and credited : Here 
ſhe would likewiſe have Liberty to give an Ac- 
count how this Defign began. I do now ſpeak 
with reſpe& to the Duke, but I do ſay it does 
ſeem to have begun a Year and a half ago. She 
would likewiſe have had the Advantage of a 
thorough Reconciliation : And here are ſome 
Deeds in (94) between the Duke and the Dutch- 
eſs, which J hope, if the Houſe will take an Ac- 
count of, will have its due Effet ; ſhe would 
likewiſe have had the Advantage of an Appeal, 
the common Right of the Subject, and grounded 
upon good Reaſon; and in cafe there had been 
a Neglect in the firſt Inſtances, the Party may be 
righted in another Place. 

By this Bill ſhe is debarr'd of the Advantage 
of Recrimination, to which ſhe hath a Right, 
tor the Text Law is 

And the Text Law, De Divortiis, were the 
Charge moſt true, which we do not admit; yet 
if e can prove the ſame Thing againſt her 

Huſband, the Fault of one muſt be ſet againſt 
the Fault of another, and he can't have the Ad- 
vantage of his Prayer. 

I ſhall repeat only one Thing more, and that 
is the Caſe quoted already of the Earl of Maccleſ- 
Feld, but in that Caſe the Lady withdrew her- 
ſelf five or ſix Days before Sentence; yet there 
the Lord Macclesfield had all her Defences, and 
even her Recrimination, and had a T'ime to 
prove it; there was Publication, and a Day ſet 
down for Sentence; but ſhe ſpun out the Time 
till the Parliament was ready to riſe, aid then 
my Lord's Friends adviſed him to begin in Par- 
lament z and when the Lords were accjuainted 


of any Lady Macclesfield's ſtanding in Contempt 


of the Court, and ſhe was proſecuted fo | ar, that 
the was almoſt ready to go to Priſon for her 
Contempt, then the Houſe of Lords did think 
lit to receive my Lord Macclesfield's Bill, and not 
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before ; but before my Lord: Macclesfield brought 
his Bill in Parliament, there was nothing remain« 
ed to be done in the Eccleſiaſtical Courts bur 
Sentence: And I hope for all theſe Reaſons, you. 
will not proceed upon this Bill. , 10 

Mr. Serj. Wright. Mr. Speaker, Jam of Coun- 
cil for the Duke of Norfo/k, who is your Suppli- 
ant for this Bill, for Redreis agamſt the higheſt 
Injury that can be offered; the Rights of his 
Marriage -· Bed have been in vaded, and he comes 
tor that Relief here, which no other Court can 
afford him; for the learned Doctor on the other 
Side, tells you plainly, from the Canon Law, 
that there can be no Divorce a Vinculo Matri- 
moni in their Courts: Now to fend us to a Court 
tor Relief, that they tell us before- hand can give 
us 2 is in Effect to tell us we ſhall have none 
at all. 

The Bill is founded upon the Suggeſtions 
contained in the firſt three or four Lines of che 
Bill, that the Dutcheſs of Nerfok hath, for divers 
Years lived in Separation from the Duke her 
Huſband, and hath had unlawful! Familiarity, 
and adulterous Converſation with Sir John Ger- 
maine, and is guilty of Adultery on her Part, 
and hath broken the Bond of Matrimony : Theſe , 
are the Reaſons for which the Duke defires this 
Bill may paſs 3 *tis for the adulterous Conver- 
ſation of the Dutcheſs, not for one ſingle Act, 
but a continual Series of the like Acts for man 
Years; for we ſhall not give only one fingle A 
or Inſtance in Evidence, but prove this Conver- 
ſation for ſeveral Years, beginning in Eighty. 
ſeven, and carried on to the latter End of Nine- 
ty-five, 

s It hath been objected, that this is the firſt In- 
ſtance of a Divorce, the firſt Bill of this Kind, 
where there has been no Proceedings in the Spi- 
ritual Court: That 'tis the firſt Bill of this Kind 
we deny ; but that there have been no Proceedings 
in the Spiritual Court, we own ; for the Earl 
of Macclesfield*s was the ſame, to all Intents and 
Purpoſes, as this is; for though ' tis true, they 
had been in the Spiritual Court, yet 'tis as true, 
they came here into Parliament before any 
Sentence in the Spiritual Court: Now to what 
Purpoſe is it to go into the Spiritual Court, 
and not to ſtay for the Determination of that 
Court, if the Judgment of that Court is to 
have any Weight in the Caſe of the Earl of 
Macclesfield ? I is true, they had been chere and 
examined Witneſſes on one Side, with all Pre- 
cipitation, yet would they not Ray for a Sen- 
tence there, but quitted their own Proceedings, 
and came to the Parliament. Now I do take it, 
that they had better never been there, than to 
have come away before Sentence; for when they 
were in the Spiritual Court, and were proceed- 
ing there, to leave that Court, ſhewed rather a 
Miſtruſt of their own Caſe. But it was no Ob- 
jection in that Caſe, that it was taking it away 
from the Juriſdiction of the Spiritual Court. 
We don't come to you for any Thing the Spi- 
ritual Court can grant us; fot, that Court goes 
no farther, if the Fact be proved, than to make 
a Separation à men/d & thoro, but the Bonds of 
Marriage is to be continued ſtill: Now with 
Submiſlion, this is to puniſh the Innocent inſtead 
of the Guilty: What would the Dutcheſs deſire 
more, than to be ſeparated from the Bed and 
Board of her Huſband, and be left free to ac- 
n company 
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company Sir Jobn Germaine; but we go further, 
for — — the Parliament to diſſolve this 
Marriage for that, which is allowed by ſeveral 
learned Writers to be a juſtifiable Reaſon for fo 
doing, for Adultery committed by the Wife; 
tis expreſly, that a Man ſhall not put away his 
Wife, except in caſe of Fornication; this Text 
plainly allows, that in caſe of Fornication, a Man 
might put away his Wife; but the Popiſh Ca- 
nons the Doctor has named, have put a Con- 
ſtruction upon it: Say they, You ſhall put her 
away; but how? She ſhall be removed from 
your Bed and Table, but you ſhall not marry 
another. Then they ſay, there is no Precedent 
of a Bill of this kind, but there hath been a pre- 
vious Proſecution in the Spiritual Courts, I 
agree the Marquis of Northamp!on's Cafe, that 
That Act does recite the Proceedings in the Spi- 
ritual Court : But that Caſe is ſtronger than this, 
for there the Marquis of Northampton had mar- 
ried even in the Teeth of their Canon Law, and 
comes afterwards an Act of Parliament to make 
this Marriage good, and there the Divorce was 
no Ingredient upon the paſſing of the Bill: But 
the Parliament enacted the Marriage to be law- 
ful. In my Lord Rygſs Caſe, there is no men- 
tion of any Divorce. 

I appeal to the Journals of your own Houſes 
for that; but notwithſtanding the Divorce, the 
whole Matter was examined over again, Witneſ- 
ſes were examined both in the Houſe of Lords, 
and here upon the firſt Bill which was brought, 
which was to illegitimate and baſtardize the Chil- 
dren ; and the Witneſſes proved, that my Lord 
Roſs and his Lady had not lain together for a 
long time, and that ſhe had kept Company with 
others; ſo that the Parliament did not found 
the Bill upon what had been done upon the Di- 
vorce. 

1 = to your own Memory, that in the 
Earl of Macclesfield's Caſe, there was no Uſe at 
all on that Side; the Bill was brought, that 
there had been Proceedings in the Spiritual Court, 
nor is there any ſuch Thing recited in the Bill, 
but only an expreſs downright Charge of Adul- 
tery ; nor was it proper for them to have men- 
tioned any Proceedings in the Spiritual Court, 
ſince they waved that Proſecution; but we on 
the other ſide inſiſted on it, as a Reaſon why the 
Parliament ſhould not proceed in it, it being to 
take upon them an original Juriſdiction; but 
we were then anſwered by a learned Gentle- 
man againſt this Bill, that it was in vain to go 
there, for they could not give the Remedy 
that might reaſonably be expected. I beg the 
Favour to mention a Caſe or two, where Dis 
vorces have been in Parliament, and there have 
been no Proceedings in the Spiritual Court ; 
one of them was the Caſe of Mrs, Knight, who 
was married infra anos Nubiles to Mr. Goodwin. 
Every one knows, that a Marriage infra annos 
Nubiles, is a good Marriage; and if the Wo— 
man be above nine Years old, ſhe ſhall be en- 
dowed ; and yet notwithſtanding, for ſome irre- 
gular Proceedings without going into the Spiri- 
tual Court, they came into Parliament ; a Bill 
was . by which this Marriage was diſſolv'd, 
and I think *tis expreſly enacted, 

That ſhe ſhall not marry till ſuch an Age. 
This goes farther ; for here I am ſure the Doctor 
would have explained, and told you, if there had 
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been Reaſon to diſſolve the Marriage they could 
have done as great a Feat in the Spiritual Court; 
that they could have examined Witneſſes upon 
Oath, and could have told you whether there 
was proper Evidence; yet the Parliament, with. 
out any regard to what they could do, would 
aſſert their own Juriſdiction. 

The Caſe of Mr. IT barten was mentioned on 
the other Side; and therefore I need nor ſay any 
thing to it: There was nothing of Divorce, not 
needed any. 


They ſay this Bill begins where it is proper 
for Matters of this Nature to end; and that ater 
we have taken a Turn into the Spiritual Court, 
and travelled three or four Years there, then ir 
will be fit for the Judgment of Parliament, | 
would know if they had been ſeven Years in that 
Court (and e if they come there, we ſhall 
not get out ſooner 3) to what Uſe the Examina. 
tion of that Court would be. This Houſe, 
preſume, would not let thoſe Depoſitions be 
read here, eſpecially if the Witneſſes to their 
Facts were living. 


They ſay this is a very ſummary Way of pro. 
ceeding z it may be too quick for the Dutcheſs ; 
but you may be pleaſed to conſider, that there 
was a Bill brought into the other Houſe ſome 
Years ago and rejected; upon what Terms, that 
will reſt upon us to ſhew you by and by. 


But the Matter was, the Witneſſes that proved 
the Fact, was ſent out of the Way by the Dutch- 
eſs and Sir John Germaine, when Things were un- 
der an Examination; and we hope a Matter of 
this Nature, never ſhall be baffled by keeping 
the Evidence out of the Way. 


We told them long ago, who the Witneſſes 
were; they were the Dutcheſs's Servants, ſuch 
as they thought fit to entruſt, 


They ſay this Bill deprives the Dutcheſs of her * 


Trial; J hope no body thinks the Parliament 
will paſs a Bill, without due Examination of 
Witneſſes, ard legal Proof of the Fact; if fo, 
what matter is it, whether the Proof be made 
before the Parliament, or ſome inferior Court; if 
the Dutcheſs be guilty of this Crime, we come 
here for a Relief, which the Spiritual Court, the 
Doctors tell you, can't give us; ſince the Dutch- 
els hath broke the Bond of Matrimony, we come 
to you to Diſſolve that Marriage, and I hope 
we ſhall have it. 


The Doctor hath inſiſted on one Thing, that 
I think is very extraordinary : He tells you, by 
the Rules of their Law, if the Woman can re- 
criminate, and prove her Huſband guilty, in ſuch 
a Caſe, they muſt ſet the Fault of one againſt 
the Faulr of the other. | 


I wiſh the Doctor could have told you the 
Offence had been equal, that the Injury to Fa- 
milies had, been equal ; a Man by his Folly of 
this kind brings no ſpurious Iſſue to inherit the 
Lands of his Wife, but a Woman deprives her 
Huſband of any legitimate Iſſue; for when ſhe 
converſts in this Manner with another Man, 
the Iſſue may be equally look'd upon to that 
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' if not more, and his Lady hath kept 
Converſation ever ſince the Year Sixteen 
Hundred Eighty-Seven, and left the Duke. 


One Thing is farther objected, and they in- 
Gt uponcertain Articles of Agreement in Ninety- 
Four, and they read to you the Preamble of 
them : Why, Sir, the Articles, if they come to 
be read through, I am ſure it won't amount to 
what they pretend ; it does not amount to this, 
that the Dutcheſs might uſe her Body as ſhe 
pleaſed 3 there is no Agreement, that ſhe ſhould 
live after her own Pleaſure. Indeed, ſhe was 
to have the uſe of her Houſhold Goods, and 
Servants, and live where ſhe pleaſed, but that 
will not juſtifie her in her Way of Living. 


Then to tell you, theſe are Matters of long 
ſtanding; they are ſo, and of a long conti- 
nuance; for, if my Inſtructions prove true, we 
ſhall prove this Scene of Adultery for matter of 
eight Years Ry; and that by Servants 
that were privy to the Intrigues, who were 
ſent away to Holland; but no ſooner was the Bill 
baffled, but the Man was ſent for again, and the 
{me Converſation continued that was between 
the Dutcheſs and Sir John Germaine before he 
left England. 


The ſame was continued after he came back 
to his Service in (1691); only they were ſome- 
thing more cautious, and People were not admit- 
ted ſo familiarly to ſee them in Bed together in 
1692); and ſo it continued till 1695. 


They mentioned the Statute of Limitations, 
which was to put an End to frivolous and vexa- 
tious Actions: How they can apply it to this 


Caſe, I can't ſee; becauſe a Man ſhall not bring 


frivolous and vexatious Actions after a long di- 
ſtance of Time, therefore a Man ſhall not com- 
plain when he- hath received the greateſt Injury 
that can be done to Mankind. 


Sir, They are kind to us again, in recom- 
mending it to the Duke to go into the Spiritual 
Court till the next Seſſions: But we think we are 
in proper Method here, for that Relief which 
the Spiritual Court cannot grant; and ſince we 
have ſo good Reaſon to come here, if we prove 
the Fact, I hope this high Court will not ſend 
away a Complaint of this Nature, without ſuch 
Relief as ſuitable. | 


Mr. Northey. Sir, I am of the ſame Side: I 
would beg leave to ſay this: As to what the 


Council have ſaid in relation to the Evidence, 


that there were three Witneſſes examined upon 
Oath, in the Houſe of Peers, before the Bill 
did paſs there; and I believe they are aware 
of that, and that when you hear our Wit- 
neſſes, there will be no Anſwer to be given 
on their Sidez and indeed the Witneſſes they 
brought, were ſo far from contradicting our 
Witneſſes, that they did really confirm them. 
But that is,not the Caſe now, what our E- 
vidence is, or whether it be fit for you to be- 
tieve them, that will be when you have heard 
them; and for the Matter of the Time, that 
you can't take notice of neither, till you hear 
our ence, But this I may ſay, we ſhall 

. 5 


I 69 9. Parl. and his Dutc heſs, for a „ RAN 


281 


bring a Man that will ſpeak to within four or 
five Years. 


But the Matter they apply themſelves to, 
which is material, is, Whether it is proper 
for you to proceed on this Bill, that is, to 
give ſuch a Relief as we deſire, by diſſolving 
this Marriage? And in the next Place, Whe- 
ther this be a proper Time to aſk this Fa- 
vour ? | 


For the firſt, the learned Doctor tells you ' tis 
not proper at any time to do it, for he would have 
the Canon Law govern here, as it does in their 
Courts. But the Council on the other Side have 
cited you ſeveral. Precedents where it hath been 
done. In the Cafe of the Marquis of Nortbamp- 
ton, the ſecond Marriage was contrary to the Ca- 
non Law, and yet that Marriage was confirmed 
according to God's Law. And this Bill is to re- 
lieve againſt the Canon Law. 


Now, whether we are here in a proper Time; 
Sir Thomas Poteys has ſaid a great many Things, 
which may be proper to many other Purpoſes. 
One Argument was, becauſe the Witneſſes can't 
be apon Oath ; but that we know will not pre- 
vail in this Place. In the next Place they except, 
becauſe this Proceeding is in a*sfummary Way. 
I would know of them, whether there is not the 
ſame Objection to all Proceedings before a Jury, 
that they have no Notice what Witneſſes will be 
produced ? 


Then in the next Place they bring a great Ar- 
ument for he Recital of foi of theſe Bills, 
hat ther: have been a Sentence in the Eccle- 
ſiaſtical Courts. Now, *tis true, they have been 
ſo ia ſome of thoſe Caſes: But I beg leave to 
obſerve, That in the Caſe of the Marquis of 
Northampton, the Bill was not to confirm the 
Sentence, or to enable them to marry, but to 
deliver them out of the Hands of the Ecclefi- 


aſtical Courts, who faid it was not lawful in 


that Caſe to marry, for they were married be- 
fore, 


I beg leave to ſay, That in the Caſe of my 
Lord Macclesfield, there was no Notice in the 
Bill that came down to you of any Proceedings 
in the Eccleſiaſtical Courts: And I rake this 
to be the Reaſon, becauſe there was no Sentence, 
though where there was a Sentence, they had 
good Reaſon to take notice of it. And I think 
there is as much Certainty, and as good Ground 
to proceed on this Bill, as in the other Caſe, for 
the Witneſſes have been already examined in the 
Houſe of Lords. In the Cafe of my Lord RG, 
there was no Regard to the Determination of 
the Eccleſiaſtical Courts, as a Guide to the 
Parliament; and it was looked upon as of no 
Conſequence, for the Witneſſes were examined 
again. 


Tis true, when we came before you without 
ſuch a Proceeding, we came under this Diſad- 
vantage, you will be ſure to expect a plainer and 
fuller Proof; but for that we will undertake to 
make the Fact ſo plain, that they can't give the 
leaſt Pretence to anſwer to it. 
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We are here aſking that we can't have any 
= elſe: Their great Deſign is Delay, and 
that we have learnt from the Civilian, who tells 
you, their Methods are very grave and deliberate, 
and, that they may, have a Commiſſion to exa- 
mine Witneſſes beyond Sea; and that is to en- 
quire how their own Servants have liv'd beyond 
Sea. 
As to what Sir Thomas Powys would have, that 
is, that we ſhould go into the Spiritual Court, 
and apply our ſelves here again next Seſſions, I 
do not think the Legiſlature will ſend us back to 
aſk that in the Spiritual Court which both have 
ſubmitted to: For after the Duke had miſcar- 
ried in the Relief he ſought by another Bill, by 
the Dutcheſs's ſending the Witneſſes out of the 

way; why truly, after that, to prevent any Pro- 

ſecution in the Spiritual Court, the Dutcheſs 
ſubmitted to a Separation by Articles, and that 
was all the Duke could have pretended to by the 

Eccleſiaſtical Law : We follow her upon that, 
and. come to enforce that Separation, And, to 
make it effectual, and for that which we humbly 
hope will be thought but Juſtice ro the Duke, 
that is, to be deliver'd from this Wife, and to 
have Liberty to marry again; we think there is 
no Occaſion for Delay, and that no body can 
be hurt by a Precedent that carries Relief in this 
nature, and deliver us from a Law, which in the 
Days of Popery was put upon us. Upon the 
whole Matter, I hope you will think that we 
'are here very properly for Relief, and that we 
ſhall have the Favour to call our Witneſſes. 


Dr. Oldiſb. Sir, the great Objection againſt the 
paſſing of this Bill was, becauſe Witneſſes had 
not been examin'd in the proper Court. Tis 
very true, generally ſpeaking, in Caſes it ought 
to be ſo; but here is a very great Exception to 
that Rule, and which, I think, can't admit of an 
Anſwer, and that is, the Notoriety of the Fact; 
and in that Caſe they begin with Execution. 
And if that be ſo, I think there 'never was a 
clearer Demonſtration in the World; for when 
formerly the Dutcheſs came to give in her An- 
ſwer in the Houſe of Lords, to the Charge againſt 
her, ſhe did declare, That in the Year $3, or 
thereabouts, ſhe went out of England, and tarried 
Three Years, and return'd about the Time of 
the Revolution, And it. does plainly appear 
there, beyond all queſtion, that ſhe was at Lam- 
beth, and went under the Name of the Lady 
Beckman, and was attended by one Keemer, who 
went then by the Name of Goodman. Beſides 
this, there are Witneſſes that ſpeak to particular 
Facts. Now, I ſay, here is that which amounts 
to Demonſtration ; and where there is a Noto- 
riety of Fact, that is an Exception out of the 
General Rule, and *tis proper to begin with Exe- 


; cution. 


There 1s an Exception to the General Coun- 


cils and Canons that have been mention'd, That 


there ſhall not be a Divorce d Vinculo. Sir, I ſay, 
it was an Eccleſiaſtical Conſtitution, which was 
againſt the Law of Gop ; and *tis demonſtrably 
ſo; for where our Saviour ſays, That a Man ſhall 
not put away his Wife, except in caſe of Fornication ; 
it is plain, that in caſe of Fornication he may. 
There is another Thing inſiſted on, and that 
is, That there was a Reconciliation between the 
Duke and his Dutcheſs, *Tis true, a Reconci- 


liation ſhould drown all T hings before thatTime. 
but when the Law takes notice in caſe of a Re. 
lapſe, that does recrudeſcere, it rubs upon the old 
Sore, and then that which was before laid aflee 
is brought again upon the Stage, and will retum 
with greater Vengeance. And we have plain 
Proof of her living in the ſame manner ſince, 3; 
before. 

But they would inſinuate to you, Thar in 
caſe there was a Trial in the Eccleſiaſtical Court, 
there might be a Recrimination; but there mug 
be a Compenſation which can't be thought in 
this Caſe ; for, I think, in this Caſe, under Fs. 
vour, there is no Compariſon. I don't think 
they are Paria, for *tis impoſſible for the Huf. 
band to do that Injury as the Wife may ; for ſhe 
may bring a Baſtard into the Family, and then 
the Eſtate does not go according to the Lay ot 
Go and Nature, tor every body defires his 
own Blood ſhould ſucceed him. 

Sir Tho, Powys. Sir, I ſhall ſay but very littl:, 
But Three or Four Things have been mention'd 
on the other Side, which they offer as if they 
conceiv*d them to have great Weight, and yet 
they ſeem to me as very capable of being an. 
ſwer'd ; and I crave your Favour to do it, 

They have gone much upon the Prcots thit 
they. are ready to make, and, I think, not very 
properly, becauſe we ſpeak againſt their Proceed- 
ing upon this Bill; but I am ſure it turns upon 
them: For, according to their own ſhewing, 
they are very well prepar'd to proceed in a te- 
gular Courſe, for they have their Witneſſes ready, 
and nothing does obſtruct them. 

Mr. Serj. right mention'd a Thing which,! 
muſt confeſs, I was ſurpriz'd in; for when I told 
him, he could not find any Precedent of ſuch a 
Bill as this, without a previous Proceeding in 
the Spiritual Court; Mr. Serj. Wright ſaid, It 
was quite otherwiſe; and, to ſhew you it was 
ſo, he cited two Caſes where there was no Mar- 
riage. Now I always underſtood, a Divorce 
muſt be in any Cafe where there was a Marriage, 
for the Caſe of Mr. Knight's, that was very late- 
ly: That was the Caſe of an Infant, who they 
pretended to have married infra annos nubilis; 
and therefore, ſays he, the declaring of that 
Marriage to be null and void by Act of Parlia- 
ment, was a Divorce. The other was the Caſe 
of Mrs. Wharton, which was no Marriage nei- 
ther, for Marriage muſt be by Cor ſent, and that 
was a Force: And that he fancies to be a Caſe, 
where there was a Divorce too, without pro- 
ceeding in the Spiritual Court ; and yet, of his 
own ſhewing, it was no Marriage. 

Another Thing I am much more ſupriz'd at, 
we inſiſted, that they would not ſhew an Act 
for making a Divorce without giving the Party 
an Opportunity to make a Deſence; and the 
Doctor ſays, in Common Caſes it ought ro be lo: 
And they cited the Earl of Macclesfield we firſt 
mention'd, and the Doctor told you the Progreſs 
it had, and that there was a full and regular 
Proceeding, of great length of Time; and, that 
my Lady Macclesfield had all her Witneſſes exa- 
min'd, and my Lord proſecuted her to an Ex- 
communication, which is in effe& a Sentence, for 
it is in our Law as in Cafes of Outlawry. This 
he calls a Precedent wherein they proceeded to 
get an Act of Parliament, without a previous 
Proceeding in the Spiritual Court. He 
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He tells you in the next place, That notwith- 
ſtanding the Divorce in the Caſe of my Lord 
Roſs, the Parliament did examine Witneſſes ; tis 
true, they did, for I don't think they will ſo en- 
tirely pin their Faith upon thoſe Proceedings, as 
to have no other Satisfaction. But will he there- 
ſore ſay they took no Notice of it, when *tis the 
Foundation and Ground of the Bill? : 

He tells you in the next place, That the Crime 


does not ſeem equal between the one and the 


other; and ſo, in ſome ſort, they ridicule the 
Doctor's Notion of Recrimination. But I ap- 

rehend the Doctor is right in it; for it would 
be hard if a Man ſhould marry a young Woman, 
and give her an ill Example in his own Family, 
(1 do not ſay 'tis this Caſe) and bring her ac- 
quainted with looſe and ill Company, and by his 
Example or Provocation lead her into the ſame 
Offence ; would that Man deſerve to be reward- 
ed with a new Wife, and another Portion, 2 
cauſe his firſt Wife had only followed his 
ample ? : 

They ſay, the Offence is not equal, becauſe 
the Man brings no Children into the Family. 

| doubt it happens oftentimes to them that 
go abroad, that they bring home that to their 
Wives which ſticks longer by them than their 
Children. 

Then to come and ſay, The Articles can't be 
of any Uſe to us at all; and to imagine that we 
uſe the Articles ſo, that the Dutcheſs might be at 
perfect liberty to live in Adultery ; I wonder how 
that Conceit hath followed him hither, when we 
told him we had not ſuch a Thought as to live in 
Adultery, but they do direct her to live ſepa- 
rate; and fo we uſed them, as an Anſwer to that 
We uſed them likewiſe as an Act of total 
Oblivion and Remiſſion of any Thing beyond 
that Time; and, I hope, to ſuch Purpoſes they 
ſhall be thought ſacred. 

Now I befeech you, Sir, on the whole Mat- 
ter, have they on the other Side ſaid one Thing 
but what does totally tend to bring all Caſes of 
Adultery immediately before you ? Have they 
diſtinguiſh*d this Caſe from the Caſe of any other 
Perſon? And then, if they have not, I do not 
lee from henceforward, that any but Fools will 
go to the Eccleſiaſtical Courts for Relief: For, 
lays the Serjeant, they cannot give them a final 
Relief, and enable any Perſon to marry again, 
and therefore let no body think to go there a- 
gain; but here is a Relief to be had worth a 
Man's having. But, I hope, we ſhall have the 
Benefit of the Law, as it is, till you think fit to 
alter ir, and then you will erect ſome Judicature, 
where People may have their Trial. Now there- 
tore the Argument goes too far, or it argues no- 
thing at all, becauſe, if there be any thing in it, 
it goes to take away the Proceedings of thoſe 
Courts totally. 

But tho* thoſe Courts cannot do all that theſe 
Gentlemen defire, they can do what is very pro- 
per to be done; they can examine Witneſſes, 
and pronounce Sentence, and give the Party a 
lull Opportunity of knowing the Accuſation 
and Accuſers; and then the Caſes we have men- 
1 have had the Aid of an Act of Parlia- 

ent, 

Sir, we have ſpent a great deal of your Time 
already; I hope, ſince you ſee what Uſe they 


make of the laſt Precedent of my Lord Maccle/- 
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field. where he did proceed to an Excommunica- 
tion. Now from thence they argue, that you 
ſhould proceed Originally in this Caſe. When 
is the Time to make a Stand, but in the firſt 
Caſe? And then no Man can complain of any 
Injury. If you grant this to my Lord, I think 
in Juſtice you cannot deny it to any other.that 
ſtands inneed of it. I believe there never was the 
like before, and therefore, I hope, you will put a 
Stop to it here. 

Mr. Dodd. The Gentlemen on the other Side 
have told you, that our Saviour hath ſaid, That 
no Man ſhould put away his Wife, except for Forni= 
cation. *Tis true, the Text is ſo, but he cannot 
ſhew you any Text wherein our Saviour ſays, 
That the Man may marry again, tho* he might 
put his Wife away. Another Thing was faid, as 
to the Proceeding in the Eccleſiaſtical Courts : 
Dr. Oldiſb ſays, There is to be nothing but Exe- 
cution where there is a Notoriety of Fact; and 
here the Fact is notorious, and therefore you may 
come up to order Execution 3 but that isa ſtrange 
Doctrine to our Engliſh Conſtitution. Would 
they hang one firſt, and try him afterwards ? 
That would make Work, Let the Fact be ne- 
ver ſo notorious, yet ' tis the Right of all the Peo- 
ple of England to have a legal Trial; and, I hope, 
you will not interpoſe till there hath been a re- 
gular Trial in another Place. 

Then Sir Thomas Powys offer'd to produce the 
Articles, but they were not admitted. 


— pa 
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Lunz 25 Die Martii, 1700, 


The Houſe reſolv*d themſelves into a Committee of 
the wwhole Houſe, to conſider of the Duke of Nor- 
folk*s Bill. 

Sir Rowland Gwynne took the Chair of the 
Committee of the whole Houſe. 

And the Council and Sollicitors were cal d in, and 
the Bill read to them ; and then Mr. Northey, of 
Council with the Duke, open'd the Evidence thus : 


Mr. Northey. J Am of Council for the Duke of 

I Norfolk, | ſhall not trouble you 
now (becauſe I think it not fit) to ſay any thing 
for the Bill, for that you have approved of by 
Commitment of the Bill, and declar'd it to be a 
reaſonable and juſt Relief againſt the Dutcheſs, 
for the Adultery charg'd in the Bill. I ſhall not 
ſpend any of your Time in aggravating the Crime 
of Adultery. 

Bur that which is incumbent on his Grace's 
Council now, is to lay before you the Proofs of 
the Fact ſuggeſted in the Bill; and the Facts to 
be prov'd are the Introduction of the Bill, That 
the Dutcheſs has liv'd, for divers Years, in Sepa- 
ration from the Duke, and had unlawtul Fami- 
liarity and adulterous Converſation with Sit Joh 
Germaine; and for that Fact we will call our 
Witneſſes. 

And our Evidence will make this out to you, 
as plain as *tis poſſible to expect a Matter of this 
Nature to be prov'd. 

However, I think they have manag'd Things 
in that manner, as we ſhall be able to give as 
plain a Proof of theſe Facts as might be expected 
of thoſe Acts which are in their own Nature moſt 
publick. However, in the Nature of the Thing, 
there were but a few Perſons to be entruſted 
with it, and thoſe were generally Servants, who 
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had Attendance on the Dutcheſs's Perſon. We 
ſhall produce you Servants both of the Dutcheſs 
and Sir John Germaine; and, I hope, it cannot 
be an Objection, that they are Servants ; for to 
object to them for that Reaſon, is to ſay, You 
ſhall prove the Fact, but you ſhall have no 
Witneſſes ; for theſe are Facts that cannot be 
prov'd but by ſuch as were concerned with the 
Dutcheſs. : 

For our Evidence, it will fall out to be this : 
The Duke and Dutcheſs were married in the 
Year 1677, and they liv'd together till about the 
Year 168; : And then the Duke having ſome 
Account of her Converſation of this Nature, they 
did part, and afterwards ſhe came to live openly 
with Sir John Germaine; for, in May, 1689, the 
Witneſſes will give you an Account, that for 
two Months together ſhe lodg'd with Sir Jahn 
Germaine at the Cock pit; and they liv'd there 
as Man and Wife, as the Witneſſes phraſe it. 
During the Time they liv'd there, there was a 
near Relation of Sir Jobn Germaine s, Mr. Daniel 
Germaine his Brother, and Mrs. Briane his Siſter, 
did frequently come to the Houſe; and two of 
the Witneſſes were frequently in the Room while 
they were a- bed together. 

After two Months time, the Dutcheſs thought 
fit to be a little more private, and it was given 
out ſhe was gone to France, but in truth ſhe re- 
mov*d to Vaux- hall, to a Houſe that was taken 
by Sir Jobn Germaine*s Brother, and went by the 
Name of my Lady Beckman ; and ſhe liv'd there 
two Years ſucceſſively z and Sir John Germaine 
came there trequently, once or twice in a Week, 
and lay there a-Nights during that Time. We 
have two Witneſſes that did attend the Dutcheſs, 
as well as at the Cock-prit ; one of them is Ellena 
Vaneſſe, who was hired by Sir John Germaine”s Si- 
ſter, and liv*d with the Dutcheſs at the Cock-pit 
two Months. We have a ſecond Witneſs, one 
Hofier, who was with Sir John Germaine at the 
Cock-pit fifteen Days before the Dutcheſs went to 
Vaux-hall ; and afterwards he went to Yaux-hall 
when ſhe removed there, and ſtaid with her all 
the two Years. 

Theſe are both Foreigners, and Dutch People, 
and it was reaſonable enough to expect foreign 
Witneſſes, when an Engliſb Dutcheſs had a foreign 
Gallant : They are ſuch as he thought fit to en- 
truſt about her. | 

After ſhe had liv'd two Years at Vaux-hall 
(this brings her to the Year 1691) ſhe removed 
home again to her Houſe at Mill- Bank, and there 
Sir John and ſhe were frequently together, and 
have been ſeen a-bed together. 

This brings us to the Time when the Duke, 
having an Account that ſhe had this Copverſa- 
tion with Sir John Germaine, brought a Bill into 
the Houſe of Peers for a Divorce ; but it hap- 
pen'd that the Dutcheſs and Sir Jobn Germaine, 

o avoid the Condemnation, kept the Witneſſes 
out of the Way, and afterwards cauſed them to 
be ſent into Holland. 

The Woman ſtaid abroad till about three 
Months ago, but the Man return'd before into 
Sir Jobn Germaine”s Service; and he will give you 
an Account of what Obſervations he made there, 
tor the Familiarity continued between them then. 
He was admitted into the Room where they us'd 
to be, and he will give you an Account how he 
hath ſeen them frequently together; and he 


brings it down to within the Year 1695. 


We have another Witneſs, one Wilkam Bayh, 
who likewife was a Servant to Sir John Germaine, 
and came into his Place when Hafer went be. 


yond Sea. He is an unwilling Witneſs, becauſe  / 


he hath been preferred by Sir Jobn Germaine; 


but when he was upon his Oath in the other 


Houſe, he did give an Account, That while he 
continued in Sir John Germaine's Service, not- 
withſtanding this publick Reproach in 1695 and 
1696, ſhe frequently came to Sir John Germaine 
Houſe, with one Keemer, whom ſhe had great 
Confidence in, and one Suſannah Barrington, | 
think, yet in the Dutchels's Service. And this 
Mr. Bayly will give you an Account, that his 
Maſter was often from home; and when he was 
ſo, he uſed to carry his Linnen to this Keemey, 
who was the Dutcheſs's Servant, or this Kenne 
would come to him for it: And this will bring 
it down to 1696. There are ſeveral Witneſl;; 
to confirm this; but we think, with Submiſſion, 
after the Dutcheſs had been ſo accuſed in the 
Houſe of Lords of ſuch a Familiarity, any Evi- 
dence of a Converſation between them aftcr. 
wards, is as much as a Thouſand Witnelſlts 
for no Woman that valued her Reputation, ha- 
ving been accus'd as ſhe was, would have had 
any Converſation with Sir 7obn Germaine after- 
wards. But we don't want Circumſtances 10 
ſupport the Evidence of Fact; we have as plain 
Evidence in this Caſe, as can be expected in a 
Caſe of this Nature. We will ſpend no more of 
your Time, but beg Leave to call our Wit 
neſſes. i 
Mr. Atwood. Sir Rotland Grteynne, pleaſe to fi- 
vour me with a few Words on the fame Side; [ 
ſhall not miſ-ſpend the Time of the Committee 
in repeating any thing ſaid by Mr. Nar'/zy ; 1 
ſhall only obſerve, that the Witneſſes, II and 
Vaneſs, = That Saſannab Barrington was privy 
to this adulterous Converſation : And this S- 
nah Barrington has withdrawn her ſelf ſince the 
Bill was depending in the Houſe of Lords. 
' *Tis further prov'd, That Mr. Daniz! Ger- 


maine and Mr. Briane's Wife were in Enzland. 


lately, and that theſe were privy to the tame 
Converſation. 

Then the Witneſſes were call'd in one by one, 
and Interpreters allow'd. 

The Witneſſes that were examined before rhe 
Committee of the Commons were Ellena Vaneſe, 
Nicholas Hofier, William Bayly, and Ann Read. 

But all, except Ann Read, were examined in the 
Houſe of Lords, and their Evidence there being 
at large ſet forth, the Reader is referred to the 
lame. The Evidence of Ann Read is as follows: 

Ann Read being aſk'd, Whether ſhe had ever 


ſeen the Dutcheſs go to Sir Fobn Germaine's Houle, - 


and when ? ſays, That about April 1692, (which 
was ſoon after the Duke's Bill had been rejected 
in the Houſe of Lords) ſhe ſaw the Duichels of 
Norfolk go in a Chair to Sir Fobn's Houle ; that 
the Door was immediately opened upon her 
Chair's being ſer down, and the went into the 
Houſe with her Maſk off. | 

She being aſk'd, Whether ſhe had ſeen Sir 
Jobn come to the Dutcheſs's Houſe, and when? 
lays, She, within a Twelve-month laſt path, or 
thereabouts, followed him to the Dutchels's 
Houſe, about Three of the Clock in the At- 
ternoon, and, that ſhe did not fee him come 


out. 
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After the Witneſſes were examined on the 
Part of the Duke of Norfo/z for the Bill, Sir 
Thomas Powys of Council with the Dutcheſs of 
Nerfolk, being call'd upon to make Defence, ſpake 
to this Effect: 

Sir Thomas Powys. I am at a Loſs, Sir, and un- 
der ſome kind of a Surprize, becauſe, as far as I 
apprehend, you call upon us to make our De- 
fence. I hope, in a Caſe of ſuch Moment as this 
is (and it may be there cannot be greater) and 
ſince you are pleas'd to take this Cafe out of the 
uſual Way of Trials, and to try it in the firſt In- 
ſtance, you will be pleas*d, that we ſhould be 
fairly and regularly heard. And ſince it was not 
allow'd us, upon our being heard againſt the Bill, 
that we ſhould have a Timeto make our Defence ; 
now we have heard what the Witneſſes ſwear, we 
ſhall deſire but a ſhort Time, no more than what 
is abſolutely neceſſary, to make our Defence. 
This hath ſpent us ſix Hours already; and I am 
ſure the Witneſſes that have been examin*d have 
given ſuch Variety of Anſwers, that it doth af- 
ford a great deal to be ſaid to it. We have like- 
wiſe a good many Witneſſes to be examin'd, but 
| am far from propoſing any thing «o delay it. 
We had a Week's Time allow'd us in the Houſe 
of Lords, but that is no Rule for you, and we 
don't expect it here: But, even while we are at 
this Bar, a Perſon from a very worthy Member 
gives us Intelligence, upon fight of this Cook- 
maid, of a Matter that will defame her; and he 
will be ready to make it out, that ſhe was turn'd 
away for being a common Thief in Holland; and 
therefore, Sir, you ſee how Time is neceſſary in 
point of Accidents that do happen; and I can- 
not make our Defence now. 


Thereupon the Council withdrew 3 and the 
Committee having conſider'd of the Deſire of 
the Council for the Dutcheſs to have Time al- 
low'd them to make their Defence, were of Opi- 
nion, That the Council ſhould proceed then to 
make their Defence 3 and Candles were ordered 
to be brought in. 

And the Council being call'd in again, Sir 
Rowland Guynne being in the Chair of the Com- 
mittee, acquainted them with the Determination 
of the Committee. : 

Then Sir Thomas Powys obſerv'd upon the Evi- 
dence that had been given, and inſiſted, that the 
Evidence given before the Committee of Com- 
mons did differ from the Evidence given by them 
upon Oath in the Houſe of Lords ; and offered 
to produce the Examination of the ſaid Witneſ- 
ſes upon Oath in the Houſe of Lords. And an 


* Objection being made, That ſuch Examination 


ought not to be read in that Caſe, as Evidence 
before this Committee; the Council withdrew, 
and the Committee conſider d of the ſaid Objec- 
tion, and were of Opinion, that the ſaid Depoſi- 
tions ſhould not be read. | 

And the Council being call'd in again, were 
acquainted with it, and that if they had any Wit- 
neſſes, viva voce, to encounter their Evidence, 
they might produce them. 

Sir Thomas Powys. Sir, by this Reſolution my 
Client is deprived of that Defence I thought I 
could have made for her; but I ſubmit to the 
Pleaſure of the Committee, 


and his Datcheſs, for a Divorce. 
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Mr. Ad. The Examinations in the Houſe 
of Lords were ſo lately, that 'tis an. eaſy thing 
for the Sollicitors, who were by, to give an Ac- 
count of a Contrariety in the Evidence, if there 
were any. N 

A Member. Whether you have any other Evi- 
dence to offer, but as to this Point 

Sir Tho, Powys. All aur Evidence would tend 
to contradict theſe Witneſſes ; and if the reading 
of thoſe Depoſitions won't be allow'd, we muſt 
abide your Pleaſure, and ſubmir it to you. 

Mr. Dodd. We muſt ſubmit it to you; our 
Witneſſes were in Concurrence with that fort of 
Evidence, < 

Sir Rowland Gteynne. There are ſeveral Per- 
ſons named, who are Perſons of Credit, and 
good Reputation, Mr. Briaze and his Lady, Mr. 
Daniel Germaine and his Siſter ; theſe would be 
Witneſſes of Credit, againſt thoſe that are, you 
ſay, not of Credit. 

Council. We have ſummon'd them, and Mrs: 
Pitts, and done all that we could on our Side to 
get them here ; and I hope you won't prejudge 
our Caſe, to ſay they are in our Intereſt ; that is 
to determine the Queſtion, We have likewiſe 
ſummon'd Mrs. Pitts and her two Maids ; and 
whether they will appear, or not, that we cannot 
tell; but this we are ready to make out to you. 

Mr. Atwood. Suſannah Barrington, the Dutcheſs's 
Woman, privy to the whole Converſation, is 

rov*d to have been with her fince the Bill was 

rought into the Houſe of Lords. 

A Member. Whether he has one living Wit- 
neſs to produce, that he can make good his De- 
fence by ? 

Sir Tho. Powys. Sir, if you expect an Anſwer 
by me, I am aſſur'd that we have Witneſſes; but 
if I cannot bring thoſe People againſt themſelves, 
if I cannot bring Nichols againſt Nichola, I de- 
ſpair of doing any good, if 1 bring a thouſand 
other Witneſſes againſt him: And therefore I 

ray this Favour of you, That ſince 'tis your 
Pleasure that this Evidence be not allow'd, you 
will not make a bad Conſtruction of it, that I do 
not proceed to make a Defence to this Bill ; for 
cannot truly do it, unleſs I had ſome other In- 
ſtructions from my Client, but ſhall defeat her 
Expectation to proceed upon the other Part of 
the Caſe, ſince what we built upon with good 
Authority, as we thought, is not thought fit to 
be admitted. 

Sir Rowland Guynne. Sir, you are at liberty to 
go on, if you have any thing more to ſay, than 


that you cannot wage; without further Directi- 
Cli 


ons from your Client. 

A Member. Whether they have any thing to 
offer in the Defence of the Dutcheſs, upon the 
Crime ſhe is charg'd. with; for, 1 believe, *tis a 
new Thing for the Council, when their Client 
is charg'd with a Crime, to ſay, They cannot 
defend her unleſs they go and aſk, whether they 
ſhall defend her, or no? If they have any thing 
to ſay in her Defence, we ſhall be ready to hear 
IC, 


* 


Sir Rowland Gwynne. Sir Thomas Powys, have 
you any thing more to ſay ? 

Sir Tho. Powys. I cannot but repeat what I 
have already ſaid, That I would be glad to make 
the beſt Defence this Caſe may bear; and 1 may 
ſay, I have defended it twice with very good 

| Succels, 


a "Py 
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Succeſs, and this is a third Time; and I would 
make the beſt Defence this Caſe would bear now. 
And I muſt own to you, that the Courſe of our 
Evidence, we did propoſe to our ſelves, is ſo far 
broke, by the firſt Determination you were 
pleaſed to make, that I cannot venture upon the 
reſt of the Defence, if ſo be your Pleaſure benot 
to admit of this Matter, 

Sir Rowland Guynne. You may. by any Solli- 
citors or Agents, that were preſent when theſe 
Witneſſes were examin*d in the Houſe of Lords, 

ve what they ſwore there. 

Mr. Dodd. We apprehend you have already 
determin'd the Matter, and we cannot now med- 
dle with it; but if I apprehend it aright from 
the Chair, tis your Opinion, that we may pro- 
duce the Sollicitors and Agents, to give an Ac- 
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count of what was ſworn in the Houſe of Lords 
Now we are under this Diſability by your De. 
termination, That we, relying upon what ou 
have determined againſt us, are not prepar'd with 
our Sollicitors, or others, to give Evidence of 
that. Matter, but, in a little Time, they will be 
able to give you an Account of what was then 
ſworn. 
Mr. Atwood, It ſeems they want to be 

their Leſſon, : W 


And then the Council withdrew, and the 
Committee proceeded upon the Bill, Clauſe by 
Clauſe, and went thro? it, and order'd the ſame 
to be reported ; which was done accordingly ; 
upon which the Bill paſs'd. 
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CLXIX. The Trial of Captain WILLIAM Ko at the Old- 


Bally, 


for Murder and Piracy upon the High- Seas; ; and of 


Nicholas Churchill, James Howe, Robert Lamley, William 
Jenkins, Gabriel Loff, Hugh Parrot, Richard Barlicorn, 
Abel Owens, and Darby Mullins, for Piracy „May 8th and 


gth, 1701, 13 Will III. 


E King's Commiſſion for holding the 

Court being firſt read, they pro- 
I ceeded to call the Gentlemen ſum- 
© moned upon the Grand-Jury, and 
be Perſons ſworn were the Seven- 
, teen foll <oing, viz. 


Willom Broughton, ] ( Stephen Thompſon, 
Thomas Hamwel!, Thomas Cooper, 


Daniel Borwell, Robert Gower, 
Humphry Bellamy, | | Robert Clement, 
Na h. Rolſton, Sen. ſ Tomas Seſſon, 
Joſhua Bolton, , | William Goodwin, 
Benjamin Pike, Robert Callow, 
Joſeph Marlnw, Thomas Hats. 


Benjamin Travis, 


Cl. of Arr. Gentlemen of the Grand- Jury, ſtand 
together, and hear the Charge. 


The King's Majeſty commands all Fuſtices of the High 
Court of Admiralty, that have any Authority to 
take any Inquiſitions, Recognizances, Examinati- 
ONS, or Inf: armations of Offences committed within 
the Juriſdiction of the Admiralty of England, to 
deliver the Records of the ſame into this Court, 
&c. And allothers are commanded to keep Silence, 
«pon Pain of Impriſonment. 


Then Dr. Oxenden gave the Charge to the Grand- 
Jury, explaining the Nature of the Commiſſion, 
ond the Crimes enquirable by Vertue of it by the 
Grand- Jury. 


Then the Grand- Jury withdrew, and after ſome 
Time returned into is Court, and found the Bill of 
Inditment againſt Captain Kidd for Murder, and 
another againſt him and Nicholas Churchill, 
James Howe, Robert Lamley, William Jen- 
kins, Gabriel Loff, Hugh Parrot, Richard 
Barlicorn, Abel Owens, and Darby Mullins, 
for Piracy. Then Proclamation (as uſual) being 
made, the aforeſaid Priſoners were brought to the 
Bar, and Arraigned. 


Cl. of Arr. William Kidd, hold — 


thy Hand, 
Kiad. May it pleaſe your Lordſhips, 


I deſire 


you to Permit me to have Council. 


ſor? 


Kecorder. What would you have Council 


Kidd. My Lord, I have ſome Matter of Law 
relating to the Indictment, and I defire I may 
have Council to ſpeak to it. 

Dr. Oxenden. What Matter of Law can you 
have ? 

Cl. of Arr. How does he know what it is he is 
charged with? I have not told him. 

Mr. Recorder. You muſt let the Court know 
what thoſe Matters of Law are, before you can 
have Council aſſigned you. 

Kidd. They be Matters of Law, my Lord. 

Mr. Recorder. Mr. Kidd, do you know what 
you mean by Matters of Law ? 

Kidd. I know what I mean ; I deſire to put 
off my Trial as long as I can, till I can get my 


Evidence ready. 


Mr. Recorder. Mr. Kidd, you had beſt mention 
the Matter of Law you would inſiſt on. 

Dr. Oxenden. It cannot be Matter of Law, to put 
off your Trial, but Matter of Fact. 

Kidd. 1 defire your Lordſhip's Favour ; I de- 
fire Dr. O14 and Mr. Lemmon may be heard as 
to my Caſe. 

Cl. of Arr What can he have Council for, be- 
fore he has pleaded ? 

Mr Recorder. Mr. Kidd, the Court tells you, 
you ſhall be heard what you have to ſay when 
you have pleaded to your Indictment. If you 
plead to it, if you will, you may aſſign Matter 
of Law, if you have any; but then you mult ler 
the Court know what you would inſiſt on. 

Kidd. I beg your Lordſhip's Patience till I can 
procure my Papers. I had a Couple of French 
Paſſes, which I muſt make uſe of in order to my 
Juſtification. 

Mr. Recorder. That is not Matter of Law. You 
have had long Notice of your Trial, and might 
have pre for it. How long have you had 
Notice of your Trial? 

Kidd. A matter of a Fortnight. * 

Dr. Oxenden. Can you tell the Names of any 
Perſons that you would make uſe of in your 
Defence ? 

Kidd. I ſent for them, but I could not have 
them. 

Dr. Oxenden. Where were they then ? 

Kidd. I brought them to my Lord Bellamont 


in New- England. 


* Sir Salathiel Lovell, 


then i 
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Mr. Recorder. What were their Names? You 
cannot tell without Book. Mr. Kidd, the Court 
ſce no Reaſon to put off your Trial, therefore 
you muſt plead. 

Cl. of Arr. MW. Kidd, hold up thy Hand. 

Kidd. I beg your Lordſhips I may have Coun- 
cil admitted, and that my Trial may be put off; 
I am not really prepared for it. 

Mr. Recorder. Nor never will, if you could help 
It. 

Dr. Oxenden. Mr. Kidd, you have had reaſona- 
ble Notice, and you knew you muſt be tried, 
and therefore you cannot plead you are not rea- 
dy. 
" Kidd. If your Lordſhips permit thoſe Papers 
to be read, they will juſtify me. I defire my 
Council may be heard. | 

Mr. Comiers, We admit of no Council for him. 

Mr. Recorder. There is no Iſſue joined; and 
therefore there can be no Council aſſigned. Mr. 

Kidd, you muſt plead. | 
' Mad. I] cannot plead till I have thoſe Papers 
that I inſiſted upon. 

Mr. Lemmon. He ought to have his Papers de- 
Irverci to him, becauſe they are very material for 
his Defence. He has endeavoured to have them, 
but could not get them. 

Mr. Coniers. You are not to appear for any one 
till he pleads, and that the Court aſſigns you for 
his Council. 

Mr.-Recorder. They would only put off the 
Trial. 

Mr. Coniers. He muſt plead to the Indictment. 

Cl. of Arr. Make Silence. | 

Kidd. My Papers were all ſeized, and I cannot 
make my Defence without them. I deſire my 
Trial may be put off till I can have them. 

Mr, Recorder. The Court is of Opinion, they 
ought not to ſtay for all your Evidence ; it may 
be they will never come. You muſt plead, and 

7 you can ſatisfy the Court, that there 1s a 
Reaſon to put off your Trial, you = 

Kidd. My Lord, I have Buſineſs in Law, and 

I defire Council. 


Mr. Recorder. Mr. Kidd, the Courſe of Courts 


is, when you have pleaded, the Matter of Trial 
is next : If you can then ſhew there is Cauſe to 
put off the Trial, you may ; but now the Matter 
is to plead. 

Kidd. It is a hard Caſe when all theſe Things 
ſhall be kept from me, and I be forced to plead. 

Mr. Recorder. If he will not plead, there muſt 
be Judgment. 

Kidd. My Lord, would you have me plead, 
and not have my Vindication by me ? 

Cl. of Arr. Will you plead to the Indictment? 

Kidd. I would beg that I may have my Papers 
for my Vindication. 


Cl. of Arr. Nicholas Churchill, hold up thy 


Hand. 

Churchill. My Lord, I deſire I may have the 
Benefit of the Proclamation; I came in upon the 
King's Proclamation. 

r. Recorder. It you do not plead, the Court 
muſt paſs Judgment upon you. You can have no 
Benefit in what you ſay, till you have pleaded. 
If you were indicted for Felony, and you will 
not plead, the Law takes it in Nature of a Con- 
feſſion, and Judgment muſt paſs, as if you were 
proved guilty. a 

Cl. of Arr. Nicholas Churchill, hold up thy Hand. 

3 


James Howe, hold up thy Hand. Robert Lamley, 
hold up thy Hand. (Which they did.) : 


Mr. Recorder. W. Kidd has not held up his 


Hand. 8 

Cl. of Arr. He does hold up his Hand. . 
liam Jenkins, hold up thy Hand. Gabriel Tf, 
hold up thy Hand. Hugh Parrot, hold up th 
Hand. Richard Barlicorn, hold up thy Hand. 
Abel Owens, hold up thy Hand. 

Owens, I came in upon the King's Proclama- 
tion, and entered my ſelf into the King's Ser. 
vice. : 

Mr. Recorder. You muſt plead brit, and then, 
if there be Occaſion, you will have the Benefit of 
it. (Wen be held up his Hand.) 

Cl. of Arr. Darby Mullins, hold up thy Hand. 

Mullins. May it pleaſe your Lordſhips, I came 
in voluntarily on the King's Proclamation. 
Mr. Recorder. This is the ſame Caſe with Or. 
ens, you muſt ſpeak to that afterwards. 

CI. of Arr. V Kidd, you ſtand indicted by the 
Name of William Kidd, & Art thou guilty or 
not guilty ? 

Kidd. I cannot plead to this Indictment, till 
my French Paſſes are deliver'd to me. 

Cl. of Arr. Are you guilty or not guilty ? 

Kidd. My Lord, I infiſt upon my FreuchPa- 
pers; pray let me have them. 


Mr. Recorder. That muſt not be now, till yon 


have put your ſelf upon your Trial. 

Kidd. That muſt juſtify me. 

Mr. Recorder. You may plead it. then, if the 
Court ſee Cauſe. 

Kidd. My Juſtification depends on them. 

Mr. Recorder. Mr. Kidd, I muſt tell you, if you 
will not plead, you muſt have Judgment againlt 
you, as ſtanding mute. { 

Kidd. 1 cannot plead till I have theſe Papers; 
and I have not my Witneſſes here. 

Mr. Recorder. You do not know your own In- 
tereſt ; if you will not plead, you muſt have 
Judgment againſt you. | 

K:ad. If IT plead, I ſhall be acceſſary to my own 
Death, till I have Perſons to plead tor me. 

Mr. Recorder. You are acceſſary to your own 
Death, if you do not plead. e cannot enter 
into the Evidence, unleſs you plead. 

Cl. of Arr. Are you guilty or not guilty ? 

Mr. Recorder. He does not underſtand the Law; 
you muſt read the Statute to him. 

Cl. of Arr. Mr. Kidd, are you guilty of this Pi- 
racy, or not guilty ? | 

Kidd. If you will give me a little Time to find 
my Papers, I will plead. 

Cl. of Arr. There is no Reaſon to give you 
Time ; will you plead or not ? 

Mr. Conters. Be pleaſed to acquaint him with 
the Danger he ſtands in by not pleading. What 
ever he ſays, nothing can avail him till he pleads. 

Mr. Recorder, He has been told ſo, but does 
not believe us. 

Mr. Coniers. If there be any Reaſon to put off 
his Trial, it muſt be made appear after Iſſue i3 
Joined. 

Mr. Recorder. If you ſay guilty, there is an end 
of it; but if you ſay not guilty, the Court can 
examine into the Fatt. 

Officer. He ſays he will plead. 

6 of Arr. W. Kidd, art thou guilty or not 
guilty ? 

Kidd. Not guilty. 

g Suilty Cl. of 
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Cl. of Arr How wilt thou be tried? 

Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance, 
(And jo of all the reſt.) : 

Kidd. My Lord, I beg I may have my Trial 
5 off tor three or four Days, till I have got my 


apers. 

Nur Recorder. The Judges will be here by and 
by. and you may move the Court then; we are only 
to prepare for your Trial: We do not deny your 
Motion; but when the Court is full, they will 
conſider of the Reaſons you have to offer. 


Then William Kidd was !ried upon the Indiftment 
fer Muracr. | 


Cl. of Arr. W. Kidd, Hold up thy Hand : Thou 
tandelt indicted aby the Name of William Kidd, 
late of London, Mariner, &c. 


The firſt Indictment for MURDER, 


HE Jurors for our Sovereign Lord the King, 

do, upon their Oath, preſent, That William 
Kidd, late of London, Mariner, not having the 
Fear of Gop before his Eyes, but being moved and 
ſeduced by the Inſt igation of the Devil, the Thirtteth 
Day / October, in the Ninth Year of the Reign of our 
Sreereign Lord, William the Third, by the Grace of 
Gov, of England, Scotland, France, and Ireland, 
King, Defender of the Faith, &c. by Force and Arms, 


Kc. Apen the High Sea, near the Coaſt of Malabar, 


in the Eaſt- Ind ies, and within the Juriſdliction of the 
Aum raliy of England, in a certain Ship, called the 
Adventure-Galley (whereof the ſaid William Kidd 
then was Commander ) then and there being, feloni- 
enſly, voluntarily, and of his Malice afore-thought, 
then and there did make an Aſſault, in and upon one 
William Moore, in the Peace of God, and of our 
ſaid Sreereign Lird the King, to wit, then and there 
being, and to the Ship aforeſaid, call'd the Adven- 
ture- Galley, then and there belonging; and that the 
on ſaid William Kidd, with @ certain Wooden 
Bucket, bound with Iron Hoops, of the Value of 
Eight-pence, which be the ſaid William Kidd then 
and thrre had and held in his right Hand, did vio- 
Lully, felonioufly, voluntarily, and of his Malice a- 
fore-thought, beat and ſtrike the aforeſaid William 
Moore, in and upon the right Part of the Head of 
bim the ſaid William Moore, a little abeve the 
right Ear of the /aid William Moore, then and there 
pon the High Sea, in the Ship aſorc/aid, and within 
the Juriſdittion of the Atmiralty of England afore- 
ſaid, giving the ſaid William Moore, then and there 
with the Bucket aforeſaid, in and upon the aforeſaid 
right Part of the Head of him the ſoa:4 Wilham 
Moore, @ little above the right Ear ef the ſaid 
William Moore, one mortal Bruiſe ; of which mer- 
tal Bruiſe the afore/aid William Moore, from the ſaid 
Thirticth Day of October, in the Ninth Year afore- 
ſaid, until the One and Thirtieth Day of the ſaid 
Menth of October, in the Mar aforeſaid, upon the 
Iiigb Sca aforeſaid, in the Ship aforeſaid, and within 
the Turiſdiftion 4 the Admiralty of England efcre- 
faid, did languiſb, and rie did live; upon 
which One and Thirtieth Day of October, in the 
Ninth Year aforeſaid, the aforeſaid William Moore 
upon the High Sea aforeſaid, near the aforeſaid Coaſt 
f Malabar, in tbe Eaſt- Indies aforeſaid, in the Ship 
aforeſaid, called the Adventure-Galley, and within 
the Juriſcliction of the Admiralty of England afore- 
faid, did die; and ſo the Jurors aforeſaid, upon their 
Ca. 8 do ſay, That the aforeſaid William 
OL, V. 
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Kidd, felonioufly, voluntarily, and of his Malice 
afore-thought, did kill and murther the aforeſaid 
William Moore, upon the High Sea — and 
within the Juriſdiction of the Admiralty of England 
aforeſaid, in manner and form aforeſaid, againſt the 
Peace of our ſaid Sovereign Lord the King, bis Crown 
and Dignity, &c. © 


How fay*ſt thou, William Kidd, art thou guilty 
of this Murder, whereof thou ſtandeſt indictẽd, 
or not guilty ? 

Kidd. Not guilty. | 

Cl. of Arr. How wilt thou be tried ? 

Kidd. By God and my Country. | 

Cl. of Arr. God ſend thee a good Deliverance, 
Nicholas Churchill, James Howe, Robert Lamley, 
Will:amJenkins, Gabriel Loff, Hugh Parrot, Richard 
Barlicorn, Abel Owens, Darby Mullins, hold u 
ue Hands, You the Priſoners at the Bar, thoſe 

en that you ſhall hear called, and perſonally 
appear, are to paſs between our Sovereign Lord 
the King, and you, upon Trial of your ſeveral 
Lives and Deaths. If therefore you, or any of 
you, will challenge them, or any of them, your 
Time is to ſpeak to them as they come to the 
Book to be — and before they be ſworn. 

Kidd. My Lord, I deſire Council may be aſ- 


ſigned me. 


Mr. Recorder. Capt. Kidd, I told you it would 
be your Time, when the Jury was called, to offer 
what you had to offer; therefore, if you have any 
2 now to ſay to the Court, you had beſt 
ay it. 

"Kidd. I beg I may have Council, Dr. Oldiſb, 
_ Mr. Lemmon, that they may be heard on my 
behalf. 

Mr. J. Powel. If he deſires it, you may be 
Council for him, provided there be any Matter 
of Law that he has to plead ; otherwiſe he muſt 
be tried. 

Dr. Oldiſb. My Lord, he moves that his Trial 
for Piracy may be put off for ſeveral Reaſons ; one 
is, there is one Davis, that is a neceſſary Witneſs 
for him; he was taken a Paſſenger into the Ship, 
and therefore could not be concerned in any Pi- 
racy : Now this Davis ſtands indicted, fo that he 
is deprived of this Pcrion, who is a neceſſary 
Witneſs for him in this Caſe. 

Mr. Coniers. He is not indicted yet; he may 
call him if he thinks fit. 

Mr. J. Pawel. If he be indifted, yet he may be 
a Witneſs. | 

Dr. 014;ſh. My Lord, we deſire he may be here. 

Mr. J. Powel. Where is he? 

Cl. of Arr. He is in Newgate. 

Mr. J. Powel. Let him be ſent for. 

\ Dr. O/diſþ. My Lord, it is very fit his Trial 
ſhould be delay'd for ſome time, becauſe he wants 
ſome Papers very neceſſary for his Defence. It's 
very true, he is charged with Piracies in ſeveral 
Ships; but they had French Paſſes when the Sei- 
zure was made. Now if there were French Paſles, 
it was a lawful Seizure. 

Mr. J. Powel. Have you thoſe Paſſes ? 

Kidd, They were taken from me by my Lord 
Bellamont ; and theſe Paſſes would be my Defence. 

Dr. Oxenden. Had you any other Paſſes when 
you took the Armenian Ship ? 

Dr. Olliſb. If thoſe Ships that he took had 
French Paſles, there was juſt Cauſe of Seizure, 
and it will excuſe him trom Piracy. 
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Kidd. The Paſſes were ſeized by my Lord Bel- 
lamont, that we will prove as clear as the Day. 

Mr. Lemmon. My Lord, I deſire one Word as 
to this Circumſtance z he was doing his King and 
Country Service, inſtead of being a Pirate : For 
in this very Ship there was a French Paſs, and it 
was ſhewn to Mr Davis, and carried to my Lord 


Bellamont, and he made a Seizure of it. And there 


was a Letter writ to teſtify it, which was pro- 
duced before the Parliament; and that Letter has 
been tranſmitted from Hand to Hand, ſo that we 
cannot at preſent come by it. There are ſeveral 
other Papers and Letters that we cannot get 3 
and therefore we deſire the Trial may be put off 
till we can procure them. 

L. C. B. Ward. Where are they? 

Mr. Lemmon. We cannot yet tell whether they 
are in the Admiralty-Office, or whether Mr. 
Jodrell hath them. | 

Mr. J. Powel. Let us ſee. on what you go. 
You talk of French Paſſes ; you ſhould have been 
prepared to make Affidavit of it What Ship 
was that which had the French Paſſes ? 

Mr. Lemmon. The ſame we were in, the ſame 
he is indicted for. 

Mr. F. Powel. Make out this, Mr. Lemmon ? 

Mr. Lemmon. My Lord, we deſire Mr. Davis 
may be ſent ; for he will prove it. 

L. C. B. Ward. Send for Edward Davis. 

Mr. Tell. My Lord, will you have him brought 
into Court ? 

L. C. B. Ward. Yes. 


%. 


Mr. Soll. Gen. They have had a Fortnight's 


Notice to prepare for the Trial. 

Dr. Oldiſb. We petitioned for Money, and the 
Court ordered fifty Pounds ; but the Perſon that 
received it went away, and we had none till laſt 
Night. 

Dr. Oxenden. I ordered that the Money might 
be paid into his own Hands, that he might be 
ſure to have it. 

Mr. Crawley, Regiſter, declar'd, That he paid 
the Fifty Pounds into his own Hands on Tueſday 
Morning. 

L. C. B. Ward. You ought to make it out, 
that there is a reaſonable Cauſe to put off the 
Trial, or elſe it cannot be allowed. 

Mr. Lemmon. My Lord, we will be ready To- 
morrow Morning. 

L. C. B. Ward. They ought to have had due 
Notice; what Notice have they had? 

Mr. Soll. Gen. A Fortnight's Notice, this Day 
Fortnight. 

Dr. Oldiſb. My Lord, he ſhould have had his 
Money delivered to him. 

Kidd. J had no Money nor Friends to prepare 
for my Trial till laſt Night. 

L. C. B. Ward. Why did you not ſignify fo 
much to the King's Officers? 

Mr. Soll. Gen. My Lord, this we will do; Let Da- 
vis be brought into Court; and if that be a juſt 
Excuſe, we are contented. In the mean time, let 
him be tried for the Murder, wherein there is no 
Pretence of want of Witneſſes or Papers. 

Officer. Davis is here, my Lord. 

Cl. of Arr. Set all aſide but Capt. Kidd. William 
Ridd, Lou are now to be tried on the Bill of Mur- 
der; the Jury is going to be ſworn ; if you have 
any Cauſe of Exception, you may ſpeak to them 
as they come to the Book. 

Will. Kidd. I ſhall challenge none; I know 
nothing to the contrary but they are honeſt Men, 


The Jv Ry ſworn, were, 
Nathaniel Long, ] ( Henry Sberbroot, 


Jo. Ewers, | Henry Dry, 

Fo. Child, Richard Greenatvay, 
Ed. Reeves, Je. Sherbrook, 
Tho. Clark, 5 Emms, 

Nath. Green, J | Rog. Mott. 


After Proclamation made (as uſual) the Court 
proceeded to the Trial, as follows : 


Cl. of Arr. M. Kidd,»hold up thy Hand. (Hic 
be. did.) You Gentlemen of the Jury, look upon 
the Priſoner, and hearken to his Cauſe. He ſtang; 
indited by the Name of William Kidd, Sc. 3, 
before in the Indictment. Upon this Indictmen; 
he has been arraigned, and thereunto has pleadeq 
Not Guilty, and for his Trial has put hini{elf cn 
God and his Country, which Country you ar: 
Your Charge is to enquire, Whether he be guilty 
of the Murder whereof he ſtands indicted, jj; 
Manner and Form as he ſtands indicted, or No: 
Guilty, &c. 

Mr. Knap. My Lord, and you Gentlemen of 
the Jury. 

This is an Indictment of Murder. The Iuclict— 
ment ſets forth, That William Kidd, on the goth 
of October, on the high Sea, on the Coaſt of Mah: 
bar, did aſſault one William Moore, on board a Sig 
called the Adventure, whereof William Kidd wa; 
Captain, ſtruct him with a wooden Bucket, hoopel 
with Tron, on the Side of the Head, near the right Rar, 


and that of this Bruiſe he died the next Day, and f 


that he has murdered the ſame Perſon. To this ln. 
dictment he pleaded Not Guilty: If we prove 
him Guilty, you muſt find him ſo. 

Mr. Sell. Gen. My Lord, and Gentlemen of the 
Jury, we will prove this as particularly as can be, 
that William Kidd was Captain of the Ship, and 
that William Moore was under him in the Ship, 
and that without any Provocation he gave him this 
Blow whereof he died. 

Mr.Coniers. My Lord, it will appear to be a moſt 
barbarous Fact, to murder a Man in this manner; 
for the Man gave him no manner of Provocation. 
This WilliamMoore was a Gunner in the Ship, and 
this William Kidd abuſes him, and calls him Lou 
Dag; and, upon a civil Anſwer, he takes thisBucket 
and knocks him on the Head, whereof he died the 
next Day. Call Joſeph Palmer, and Robert Bradin- 
ham. (Who appear d, and were ſworn. ) Joſeph Palmer, 
give my Lord and the Jury an Account of what 
you ſaw done by William Kidd, on the Coaſt of 
Malabar, as to William Moore his Gunner. 

Joſeph Palmer. About a Fortnight before this 
Accident fell out, Capt. Kidd met with a Ship on 
that Coaſt, that was called the Loyal Captain. And 
about a Fortnight after this, the Gunner was 
grinding a Chiſſel aboard the Adventure, on the 
high Sea near the Coaſt of Malabar, in the Egft- 
Indies. 

Mr. Coniers. What was the Gunner's Name? 

Toſeph Palmer. William Moore: And Capt. Kidd 
came and walked on the Deck, and walks by this 
Moore; and when he came to him, ſays, Which way 
could you have put me in a Way to take this Ship, and 
been clear? Sir, ſays William Moore, I never ſpoke 

ſuch a Word, nor ever thought ſuch a Thing. Upon 
which Capt. Kidd called him a Lay Dog. And 
ſays William Moore, If I am a Louſy Dog, you have 


made me ſo ; you have brought me to Ruin, and many 
more. 
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were. Upon his ſaying this, ſays Captain Kad, 
Hove I ruin'd you, ye Deg? and took a Bucket bound 
with Iron Hoops, and ſtruck him on the right 
Side of the Head, of which he died the next Day. 

Mr. Cowper. What was the Gunner doing at 
hat Time that he gave him the Blow? 

oſeph Palmer. He was grinding a Chiſſel at 
he Time that he ſtruck him. 

Mr. Cowper. Did he give him the Blow imme- 
Jiarcly after he gave him that Anſwer? 

Zoſeph Palmer. He walk'd two or three times 
back ward and forward upon the Deck before he 
{truck the Blow. 

Mr. J. Turton, What did Captain Kdd ſay firſt? 

Joſeph Palmer. Which way could you have put me 
in a May of taking this Ship, and been clear? Says 
the Gunner, I never ſaid ſo, nor thought any ſuch 
Thing. 
Mc. Cowper. Hark you, Friend, explain that 
Matter. 

Mr. Baron Fatſell. What was the Occaſion 
of ghoſe Words; 

Palmer. It was concerning this Ship. 

L. C. B. Ward. What Ship was it? Name 
the Ship. ; 

Palmer. It was the Loyal Captain. Captain Kidd 
fud to William Moore, Which way could you have put 
me in the Way to have taken this Ship, and been clear? 
Says William Moore, I never ſaid ſuch a Thing, nor 
thought it. Upon that he call'd him Loufy Dog. 

L. C. B. Ward. Was that Ship taken? 

Palmer. No, ſhe was gone, 

Mr. Coniers. You ſay he call'd him Lowy Dag? 

Palmer. Yes. 

Mr. Coniers. What did William Moore ſay to 
him then? 

Palmer. He ſaid, If I am a Louſy Dog, you have 
brought me to it; you have ruin*d me and many more. 
Upon this, ſays Captain Kidd, Have I brought you 
to Ruin, you Dog? Repeating 1t two or three 
times over, and took a turn or two upon the 
Deck, and then take: up the Bucket, and ſtrikes 
him on the Head. 

Mr. Cowper. You ſay he made a turn or two 
on the Deck, and then ſtruck him. 

Palmer. Yes. 

Mr. Coniers. Tell my Lord what paſs'd next af- 
ter the Blow. 

Palmer. He was let down the Gun-room, and 
the Gunner ſaid, Farewel, farewel, Captain Kidd 
has given me my laſt. And Captain Kidd ſtood on 
the Deck, and ſaid, Tou' re à Villain. | 

Mr. Cowper. How near was Captain dd to 
him when he ſaid he had given him his laſt ? 

Palmer. He was near him. 

Mr. Coawper, Was he within hearing of what 
Mere ſaid ? 

Palmer. Yes, hewas within ſeven or eight Foot. 

Mr. Sol. Gen. Did you apprehend that he died 


of that Blow? 
Palmer. He was in perfect Health before that. 
Mr. Sol. Gen. What did the Surgeon think ofit ? 


Palmer. The Surgeon is here. | 
Mr. Sol. Gen. Did you ſee him afterwards? 
ö 228 No, I did not ſee him after till he was 


Mr. Cowper, How did the Wound appear when 
you ſaw him? | | 
Palmer. After he was dead, the Surgeon was 
call'd to open his Head, and Captain Xda ſaid, 
Tou * wy buſy without Orders, 
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Mr. Cowper. Tho? we aſk you Queſtions, you. 
muſt turn your Face there, towards the Jury. 
Give the Jury an Account of what you ſaw. 

Palmer. I felt on his Head, and I felt ſome- 
thing give way, and about the Wound there was 
a Bruite. 

Mr. Cotoper. You ſay you ſaw him when he 
was carried off, after the Blow; How did his 
Head appear then? Was he bloody? 

1 Palmer. There was not much Blood came from 
im. 

L. C. B. Ward. Was you by when theſe Word: 
were ſpoken ? , 

Palmer. Yes, my Lord, 

L. C. B. Ward. Did you fee the Priſoner give 
the Blow with the Bucket upon thoſe Words? 

Palmer. Yes, my Lord. | 

L. C. B. Ward. How long was it before he 
went down the Deck ? 

Palmer. Preſently. 

L. C. B. Ward. Did he complain of the Wound? 

Palmer, He ſaid, Ferewe!, farewel, Captain Kidd 
has given me my laſt. 

L. C. B. Ward. Was this Moore in a good Condi- 
tion of Health before this Blow was given him? 

Palmer. Yes, my Lord. 

L. C. B. Ward. And afterwards he complain'd? 

Palmer. Yes, my Lord. | 

L. C. B. Ward. When he was dead, what 
Marks were on his Head? 

Palmer. On the right Side of his Head, on this 
Place ( pointing to his own Head) it was bruis' d a 
conſiderable breadth ; and in one Place I could 
feel the Skull give way. | 

Mr. Cowper. How longafter theBlow did he die? 

Palmer. The next Day following. 

Mr. Cowper. And you fay you ſawhim dead then? 

Palmer, Yes, Sir. 

L. C. B. Ward. Captain Kidd, if you will aſk 
him any Queſtions, you may 

Kidd. My Lord, I would aſk this Man what 
this Moore was doing when this thing happen'd ? 

L. C. B. Ward. Mr Palmer, you hear what he 
ſays z What was Moore doing? 

Palmer. ſe was grinding a Chi ſſel. 

Kidd. What was the Occaſion that I ſtruck him? 
Palmer. The Words that I told you before. 

Kidd. Was there no other Ship? 

Palmer. Yes. 

Kidd. What was that Ship? 

Palmer. A Dutch Ship. 

Kidd. What were yon doing with the Ship? 

Palmer. She was becalm'd. 

Kidd. This Ship was a League from us, and 
ſome of the Men would have taken her, and I 
would not conſent to it; and this Moore faid Ial- 
ways hinder'd them making their Fortunes: 
Was not that the Reaſon I ſtruck him? Was 
there a Mutiny on board ? N : 

Palmer. No; you chaced this Dutchman, and in 
the way took a Malabar Boar, and chaced thisShip 
all the whole Night; and they ſhew'd their Co- 
lours, and you put up your Colours. 

Kidd. This is nothing to the Point: Was 
there no Mutiny aboard ? ; 

Palmer. There was no Mutiny, all was quiet. 

Kidd. Was there not a Mutiny, becauſe they 
would go and take that Dutchman * 

Palmer. No, none at all. 

Mr. Coniers. Call Robert Bradinham. 3 

Jury. What was the Cauſe that he ſtruck him? 

Pp 2 Palmer. 
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Palmer. A Fortnight before this was done, we 
met with this Loyal Captain, of which Capt. Hoar 
was Commander, and he came on board Captain 
Kiad's Ship, and Captain Kidd went on board his, 
and then Captain Kidd let this Ship go. About a 
Fortnight after this, the Gunner was grinding his 
Chiſſel on the Deck, and Captain Kidd ſaid to 


him, Which <way could you have put me in a Way to 


tale this Ship, and been clear? To which he re- 
ply'd, I never ſaid ſuch a Thing, nor thought of ſuch a 
Thing. Whereupon Captain Kidd call'd the Gunner 
Louſy Dog; and, ſays Moore, If 1 ama Louſy Dog, 
you have made me ſo ; you have brought me to. Ruin, 
and a great many more. And ſays Captain Kidd, 
Have { brought you to Ruin, you Dog? apd after 
ſtruck him with the Bucket. Theſe were all 
the Words that paſs'd. | 

Mr. J. Powel, Was Captain Kidd aboard that 
Ship ? 

. Yes, and Captain Iloar was aboard him. 

Mr. J. Powwel. Was there any body nigh at that 
Time? . 

Palmer. Ves; there were eight or nine Men, 
that had Muſquets and other Arms, and they 
were for taking the Ship, and Captain Kidd was 
againſt it, and ſo it was not done. 

Kidd. My Lord, I was in the Cabin, and heard 
a Noiſe, and came out; and Milliam Moore ſaid, 
You ruin us, becauſe you will not conſent to take Captain 
Hoar*s Ship. Says a Dutchman, I will put Captain 
Kidd in a Way to take this Ship, and come off fairly. 
IL. C. B. Ward. You may aſk him any Queſti- 

ons you have a mind to, but you mult reſerve 
what you have to ſay for your ſelf till you come 
to make your Defence. | 

Mr. Sell. Gen. Mr. Palmer, do you know of an 
other Provocation to ſtrike him beſides thoſe 
Words? 

Palmer. 1 know of no other Provocation. 

Mr. Coniers. Set up Robert Bradinham. (Who ap- 
pear'd.) Mr. Bradinham, in what Office was you 
in the Ship ? 

Brandinham. I was Surgeon of the Ship. 

Mr. Coniers. Of what Ship ? | 

Brandinbam. Ihe Adventure Galley, whereof Cap- 
tain K:dd was Maſter. | 
Mr. Coniers. Was you there when the Blow 

was given ? 

Bradinbam. No. 

Mr. Coniers. Was you ſent for when Captain 
Kidd had given the Gunner the Wound upon the 
Head? 

Bradinham. I was ſent for to his Aſſiſtance af- 
ter he was wounded, and I came to him, and 
aſk'd him how he did? he ſaid, He was a dead 
Man, Captain Kidd had given him his laſt Blow. 
And I was by the Gun-room, and Captain Krdd 
was walking there, and I heard Moore ſay, Fare- 
wel, farewel, Captain Kidd has given me my laſt 
Blow ; and Captain Kidd, when he heard it, ſaid, 
Damn him, he is a Villain. 

Mr. Coniers. Did you hear him ſay ſo? 

Bradinham. I did hear it. 

Mr. Coeper. Was it in a way of, Anſwer to 
what he ſaid ? | 

Bradinham. Yes. 

Mr. Cotper. How long did he live after theBlow ? 

Bradinham. Hedied the next Day. The Wound 
was but ſmall, the Skull was fractur'd. 

Mr. Cowper, Do you believe he died of the 
Wound ? | 
"> 
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Bradinham. Yes. | 

Mr. Cowper. Had you any Diſcourſe with Cap- 
tain Kidd alter this about this Man's Death. 

Bradinbam. Some T ime after this about two 
Months, by the Coalt of Malabar, Captain Kia; 
ſaid, I do not care ſo much for the Death of my Gunner 
as for other Paſſages of my Voyage; for I have god 
Friends in England, that will bring me off for that. 

L. C. B. ard. Mr. Kidd, will you alk him any 
(Queſtions ? 

Kidd. I aſk him, Whether,he knew of any Dif. 
ference between this Gunner and me before thi; 
happen'd? 

Bradinbam. I knew of no Difference between 
them art all. 


Mr. Sal. Gen. Mr. Kidd, Have you any Thing 


more to aſk him ? 


Kidd. No. | 

Mr, Coniers. Then we have done for the King 

L.C.B. Tard. Then you may make your De. 
fence. You are charg'd with Murder, and you 
have heard the Evidence that has been given, 
What have you to ſay for your felt ? 

Kidd. I have Evidence to prove it is no ſuch 
thing, if they may be admitted to come hither. 
My Lord, I will tell you what the Caſe was: [ 
was coming up within a League of the Dutchman, 
and ſome of my Men were making a Mutiny a. 
bout taking her, and my Gunner told the People 
he could put the Captain in a Way to take the 
Ship, and be ſafe. Says I, ow vill you do that? 
The Gunner anſwer*d, He will get the Captain and 
Men aboard. And what then? Ve vill go aboard th: 
Ship, andplunder her, and we will have it under their 
Hands that we did not take her. Says I, this is Ju- 
das like, Idare not do ſuch a Thing. Sa = he, We may 
do it, wwe are Beggars already. Why, lays I, may ue 
take this Ship becauſe we are Poor? Upon that a 
Mutiny aroſe : So I took up a Bucket, and juſt 
throw'd itat him, and ſaid, Zou are a Rogue to mate 

ſuch a Motion. This I can prove, my Lord. 

L. C. B. Ward. Call your Evidence. 

Mr. Cooper. Mr. Palmer, was there any Mutiny 
in the Ship when this Man was killed ? 

Palmer, There was none. 

L. C. B. Ward. Captain Kidd, call what Evi- 
dence you will. 

Kidd. They are Priſoners; I deſire they may 
be call'd up. 

L. C. B Ward. Whatever other Crimes they 
may be guilty of, they may be Witneſſes for him 
in this Caſe. 

Mr. Baron. Hatſell. Mr. Palmer, did he throw the 
Bucket at him, or ſtrike him with it? 

Palmer. He held it by the Strap in his Hand. 

Kidd. Call Abel Owens. (Who af pear d.) Can you 
tell which Way this Bucket was thrown ? 

Mr. J. Powel. What was the Provocation of 
throwing this Bucket ? 1 

Owens. I was in the Cook- room, and hearing 
ſome Difference on the Deck, I came out, and the 
Gunner was grinding a Chiſſel on the Grindſtone, 
and the Captain and he had ſome Words, and the 
Gunner aid to the Captain, You have brought us 10 
Ruin, and due are Deſolate. And, ſays he, Haut I 
brought you to Ruin? Thave not brought you to Ruin, 
Thave not done an ill Thing to ruin you; you are @ ſaw- 

Cy Fellow to give me theſe Words. And then he took 
up the Bucket, and did give him the Blow. 

Kidd. Was therenot a Mutiny among the Men? 

Owens. Yes, and the bigger part was for — 
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the Ship; and the Captain ſaid, 7ou that will take 
/he Dutch- man, you are the ſtrongeſt, you may do what 


vou pleaſe z if you will take ber, you may take her; but 


if you go from aboard, you ſhall never come aboard a- 

ain, 
: L. C. B. Ward. When was this Mutiny you 
ſpeak off ? 

Abel Owens. When we were at Sea. 

L. C. B. Ward. How long was it before this 
Man's Death? ; 

Ocvens. About a Month. 

Mr. J. Powel. At this Time when the Blow 
was given, did Moore the Gunner endeavour to 
make any Mutiny ? | 

Owens. No. 

Mr. J. Powel. Was there any Mutiny then? 

Owens None at all. 

Kidd. Did not he ſay, He could put me in a 
Way to take the Dutchman, and be clear ? 

Owens, I know there were ſeveral of them 
would have done it, but you would not give 
Conſent to 1t. 

Kidd No, but this was the Reaſon I threw the 
Bucket at him. 

L. C. B Ward. Captain Kidd, he tells you 


this was a Month before you ſtruck him. 


Jury. My Lord, we deſire he may be aſked, 
Whether he did throw the Bucket, or ſtrike him 
with it? 

L. C. B. Ward. Anſwer the Jury to that Que- 
ſtion. | 
Owens. He took it with the Strap, and ſtruck 

him with it. 

Add. Did not I throw it at him? 

Owens. No, I was near you when you did it. 

Mr. Coniers. Did you fee the Stroke given? 

Owens, I did ſee the Stroke given. 

L. C. B. Ward. Captain Kidd, Will you call 
any more ? 

Kidd. Yes, my Lord. Call Richard Barlicorn. 

Mr. J. Powwel. What Queſtions would you have 
him aſk'd ? | 

K:dd. R. Barlicorn, what was the Reaſon that 
Blow was given to the Gunner ? 

Barlicorn At firſt when you met with the Ship, 
there was a Mutiny, and Two or Three of the 
Dutchmen came aboard ; and ſome ſaid, ſhe was a 
rich Veſſel, and they would take her: And the 
Captain ſaid, No, I will not take her. And there 
was a Mutiny in the Ship, and the Men ſaid, If 
you will not, wwe will. And he ſaid, If you have a 
mind, you may; but they that will not, come a- 
long with me. 

Kiad. Do you think William Moore was one of 
thoſe that was for taking her. 

Barlicorn. Yes, 

L. C B. Ward. How long was that before 
Meore died, do you know? 

Barlicoru. No, I did not keep a Journal. 

I. C. B. Ward. Was it after Moore died. 

Barlicorn. No Sir, it was before Moore died. 

Mr. Coniers. How long before ? 

Barlicorn, I —.— it was about a Month or 
Three Weeks, I cannot tell which. 

I. C. B. Ward. You ſay there was a Mutiny 
in the Ship, what was the Mutiny about? 

Barlicorn. About taking the Ship. 

I. C. B. Ward. What was the Ship's Name? 

Borlicorn, The Loyal Captain. And the Cap- 
tain ſaid, If they take the Ship, they ſhould never come 


rd again. 
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L. C. B. Ward. Was you by when Maore receiv- 
ed this Blow? | 

Barlicorn. No, I was not by then. 

Kidd. Do you know of any Quarrel between 
this Moore and I before that Accident? 

Barlicorn. No, I did not. 

Mr. J. Powe!, Was there any Mutiny in the 
Ship when this Moore died? 

Barlicorn. They were talking of it. 

Kidd. Was there not a Dutchmaz cloſe by us, 
when this Blow was given ? 

Barlicorn. Yes, Sir. 

Kidd. He was going to make another Muriny, 
and I prevented him. 

Mr. J. Powel. Did Mzore endeavour to make 
any Mutiny at that Time? | 

Barlicorn. The Ship was gone at that Time. 

Mr. J. Powel. How long had ſhe been gone? 

Barlicorn. About a Week. 

Mr. Bar. Hatſe!!. Was there any Mutiny about 
the Dutch Ship you ſaw ? 

Barlicorn. The Dutch Ship? Not that I know 
of ; but there was a Mutiny aboard the Loyal 

tam. 

Kidd. Do you not know of another Mutiny ? 

Mr. Bar. Ha!/e!/. Do you know of any other 

Muriny ? 

Barlicorn. No. 

Kidd. At that very time they were going to 

make a Mutiny ? | 

L. C. Bar. ard. Will you aſk him ay more 
Queſtions ? | 
Kidd. What Diſcourſe had I with Moore at 
that Time? . 

Barlicorn. I was aboard our Ship, but did not 
ſee the Blow given. 

Kidd. They were ſaying they would take her, 
and he ſaid, he could put me in a Way to take her, 
"without coming to any harm. 

L. C. B. Ward. What occaſion could thoſe 
Words be of a Mutiny ? | 

Barlicorn. There were many of the Men 
would have gone with Arms, and taken that Ship 
without the Captain's Conſent. 

L. C. B. Ward. At that Time when this Moore 
was killed, was there any Mutiny ? 

Barlicorn. No. 

L. C. B. Ward. When was it that Moore faid, 
they might have taken this Ship? 

Barlicorn. At the ſame Time when the Ship 
was in Company with us. 

L. C. B. Ward. That was a Week or Fortnight 
before? 

Barlicorn. No, Sir, the Loyal Captain was with- 
in ſight of us. 3 a 

Mr. Bar. Hatſe/l. What, when Moore was kil- 
led ? 

Barlicorn. No, not then. William Moore lay 
ſick a great while before this Blow was given; 
and the Doctor ſaid, when he viſited him, 
This Blow was not the Cauſe of his Death. 

L. C. B. Ward. Then they muſt be confronted. 
Do you hear, Bradinham, what he ſays? He 
ſays you ſaid, That Blow was not the Cauſe 
of his Death. Did you ever ſay ſo? 

Bradinbam. My Lord, I never faid ſo, 

L. C. B. Ward. Did you ſee that young Man 
there? 

Bradinbam. Yes, he was aboard the Ship. 

L. C. B. Ward. Was Moore ſick before that 


Blow ? 
mY Drinks 
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Bradinbam. He was not ſick at all before. 

Barlicorn. He was ſick ſometime before, and 
this Blow did but juſt touch him; and the 
Doctor ſaid, he did not die on the Occaſion of 
this Blow. ; 

Mr. J. Gold. Did you ever ſay ſo, Mr. Bradinham? 

Bradinham. No, my Lord. ; 

Mr. Sol. Gen. You ſay he did but juſt touch him; 
Were you preſent when the Blow was given? 

Barlicorn. No, but I ſaw him after he was dead, 
and I was by when the Doctor ſaid, he did not 
die of that Blow. 

Mr. Cotoper. What did he die of? 

Barlicorn. I cannot tell, he had been ſick before, 
we had many ſick Men aboard. 

Mr. Sol. Gen. How long did he lie after this 
Blow, before he died? 

Barlicorn. I cannot tell juſtly how long it was. 

L. C. B. Ward. How long do you think? You 
took notice of the Blow, how long did he live 
after that ? 

Barlicorn. I believe about a Week. | 

L. C. B. Ward. And the two Witneſſes ſwore he 
died the next Day. 

Barlicorn: I cannot tell juſtly how long he liv- 
ed afterwards. | 

Jury. We deſire to know whether he knew 
what was the Occaſion of this Blow? 

Barlicorn, All the Reaſon I can give is, becauſe 
it was thought he was going to breed a Mutiny 
in the Veſſel. 

L. C. B. Ward. Did you hear of that by any 
body? 

Kidd. Was Bradinham ii the Mutiny ? Declare 
that. 

L. C. B. Ward. Mr. Kidd, why do you aſk 
that Queſtion ? 

Kidd. I aſk him whether Bradinham was not 
in any Mutiny in the Ship. 

L. C. B. Ward. Why do you aſk that? 

Barlicorn. If any Thing was to be, he was as 
forward as any one. 

L. C. B. Ward. You ſay he was as forward as 
any; but it does not appear any one made a Mu- 

tiny at this time. f | 
Barlicorn. 1 do not know, Sir. 

L. C. B. Ward. Have you any more to call? 

Kidd. My Lord, here is another Witneſs, 

L. C. B. Ward. What is your Name? 

Hugh Parrot. Hugh Parrot. 

L. C. B. Ward. Mr. Kidd, what do you aſk him? 

Kidd, I aſk you whether Bradinham was in a 
Mutiny in my Ship. 

Hugh Parrot. I cannot ſay whether he was or 


no. 

L. C. B. Ward. Captain Kidd, you are tried for 
the Death of this Moore; now why do you aſk 
this Queſtion? What do you infer from hence ? 
You will not infer, that if he was a Mutineer, 
it was lawful for you to kill Moore. 

Kidd. Do you face the Reaſon why I ſtruck 
Moore? | 

Hugh Parrot. Yes, becauſe you did not take the 
Loyal Captain, whereof Captain Hoar was Com- 
mander. | 

L. C. B. Ward. Was that the Reaſon he ſtruck 
Moore, becauſe the Ship was not taken ? 

Hugh Parrot. I Shall tell you how it happen'd, 
according to the beſt of my . MyCom- 
mander fortuned to come up with this Captain 
Hear's Ship, and ſome were for taking her, and 


ſome not; and afterwards there was a little ſort 
of Mutiny, and ſome roſe in Arms, the greateſt 
Part, and they ſaid they would take this Ship, 
and the Commander was not for it; and fo they 
reſolved to go away in the Boat, and take her, 


Captain Kidd ſaid, If you deſert my Ship, you ſhal! 


never come aboard again, and I will force you int 
Bombay, and I will carry you before ſome of the 
Council there : Inſomuch as my Commander tilled 
them again, and they remained on Board. And 
about a Fortnight afterward there paſſed ſome 
Words between this William Moore and my Com. 
mander; and then ſays he, Captain, I could have 
put you in a Way to have taken this Ship, and becy 
never the worſe for it. He ſays, Would you have m- 
take this Ship ? I cannot anſwer it, they are our Friend; 
and my Commander was in a Paſſion ; and with 
that I went off the Deck, ànd I underſtood af. 
terwards the Blow was given, but how I cannot 
tell. 

Mr. J. Powel. Captain Kidd, have you any more 
to aſk him, or have you any more Witneſles to 
call? 

Kidd, 1 could call all of them to teſtify the 
ſame thing, but I will not trouble you to call 
any more. 

L. C. B. Ward. Have you any more to ſay for 
your ſelf? 

Kidd. I have no more to ſay, but I had all the 
Provocation in the World given me ; I had no 
deſign to kill him, I had no Malice or Spleen a. 
gainſt him. | 

IL. C. B. Ward. That muſt be left to the Jury 
to conſider the Evidence that has been given; 
you make out no ſuch matter. 

Fury-man. My Lord, I deſire the Petitioner 
may give an Account, whether he did do any 
Thing in order to his Cure. 

L. C. B. Ward. He is to be tried according to 
Law; the King's Evidence hath been heard, and 
he has the Liberty to produce what Evidence he 
can for himſelf; Will you put him to produce 
more Evidence than he can? If he has any more 
to ſay, it will be his Intereſt to ſay what he can; 
the Court is willing to hear him as long as he 
hath any Thing to offer for himſelf, either upon 
that Account or any Thing elſe. 

Kidd. It was not deſignedly done, but in my 
Paſſion, for which I am heartily ſorry. 

L. C. B. Ward. Gentlemen of the Jury, the 
Priſoner at the Bar, William Kidd, is Indicted 
for the Murder of William More, and whether he 
be guilty of this Murder, or not guilty, it is your 
part to determine on the Evidence that has been 
given. The Fact charged againſt him is this, 
That the Priſoner at the Bar, William K:dd, being 
the Commander of the Ship, called the Adven- 
ture-Galley, and the deceaſed William Moore the 
Gunner in that Ship; That upon the High Sea, 
near the Coaſt of Malabar, in the Fajt- Indies, 
and within the Juriſdiction of the Admiralty of 
England, in Ofober, in the Ninth Year ,of his 
Majeſty's Reign, 1697,the Priſoner, William Kidd, 
out of his Malice fore-thought, did ftrike the 
Deceaſed, William Moore, with a Bucket hooped 
with Iron, on the right Side of the Head, and 
that that Blow was the Occaſion of the Death 
of the ſaid William Mcore; that this was donc 
on the 3oth of Ocfober, and that his Death en- 


ſued on the 31ſt of Oober, being the next Day. 
Now 


This is the Fact charged upon him. 
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Now you have heard the Evidence that has 
been given on» the King's Part, and you will 
weigh it well. You hear the firſt Witneſs that 
has been produc'd on behalf of the King, is Jo- 
ſeph Palmer. He tells you he was preſent on 
board this Ship, at the Time when the Blow was 
given : And he lays, there had been ſome Diſ- 
riſoner William Kidd, and the 

Deceaſed Moore, concerning taking a ns that 
was called the Loyal Captain, and that Captain 
Kidd ſaid to him, How could you have put me in a 
Hay to take that Ship, and be clear? No, ſays 
Moore, 1 ſaid no ſuch Thing. The Reply Captain 
Kidd made to him was, {He was a Louſy' Rogue. 
The Anſwer of the Deceaſed was this, FI am ſo, 
you have made me ſo you have ruined me and agreat 
many others. With that, ſays Captain Kidd, Have 
1 ruined you, you Dgg? And up he took a Bucket 
hoop'd with Iron, and gave him a Blow on the 
right Side of his Head. And thereupon he com- 
plained and faid, You have given me my laſt Blow. 
And then Moore went down below Deck, and he 
{aw him no more till the next Day, and then he 
was dead; and he felt upon his Head, and per- 
ceived a Bruiſe in one Part of it, as broad as a 
Shilling, and he felt the Skull was broke; and 
he does take on him to ſay, that he believes that 
Blow was the Occaſion of his Death. Being aſk'd, 
Whether he knew in what State of Health he was 


before? he ſays, He was in a healthy Condition; 


he was grinding a Chiſſel at that Time when the 
Blow was given; and that Blow he believes 
was the Occaſion of his Death. And being 
aſked, Whether he heard any other Words, or 
ſaw or knew any Thing that could be any Cauſe 
of Provocation ? he ſays, He knew no more than 
the Reply of the Party deceaſed ; If I am a 
leuly Dog, you have made me ſo, and have been 
my Ruin : And then having taken two or three 
Turns upon the Deck, he gave him the Blow ; 
and then Moore went down the Deck, and uſed 
theſe Words, You have given me my laſt Blow, or 
to that Effect. 

Gentlemen, You have heard the Surgeon alſo, 
Rebert Bradinbam; and he tells you, He did not ſee 
the Blow given, but he was ſent for after, and the 
Deceaſed ſaid, Captain Kidd had given him his laſt 
Blame: And thereupon he did examine him as a 
Surgeon, and does believe that Blow on the Head 
was the Occaſion of his Death; and he did ob- 
terve it as well as he could. 

Juryman, My Lord, I think Bradinham ſaid, 
an was not then by when the Priſoner gave the 

ow, 

IL. B. C. Ward. I did not ſay he was: He ſays 
He was ſent for after the Blow; and when he 
came, the Deceaſed ſaid, he gave it him, and 
what would be the Conſequence. 

Now theſe two being croſs-examined by the 
Priſoner, William Kid! whether they did not 
know of ſome Mutiny in the Ship, that might 
be the Occaſion of his giving this Blow ; the 
have told both their Stories, of what Diſcourſe 
there was of taking this Ship, the Loyal Captain, 
and of what Deſign there was upon the Dutch 
Ship after. Now the firſt of theſe was a Fort- 
night before this happen'd, and the other a 
Week ; ſo that there was then no Occaſion of 

utiny, nor do they know of any Mutiny at 
that Time. . 


Now, Gentlemen, he has produced for him- 


' 


O. B. for Murder and Piracy. 
ſelf three Witneſſes. The firſt that he calls is 
Abel Owens; and this Witneſs has not in his Te- 


ſtimony made for the Priſoner, but in effect con- 
firmed wRat the other Witneſſes for the King 
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faid : For he tells you he was by when the Blow 
was given, and gives you an Account how this 
Thing was; That there was ſome Diſcourſe be- 
tween them, much what to the Effect aforeſaid, 
both as to what Capt. Kidd faid to Moore, and 
what Moore replied ; and that Capt. Kidd ſhould 
ſay to Moore, You are à ſaucy Fellow, or to that 
Purpoſe ; and Moore ſaid, Tou have ruined me, and 
a great many others ; and with that the Priſoner 
took up the Bucket, and ſtruck him with it. 
And he being aſked, If there were any Provoca- 
tion or Occaſion why this Blow was given, and 
whether therg was any Mutiny at that Time, as 
he pretended ? he ſays, He knew of none, only he 
ſpeaks of one about a Month before. | 

They have call'd two other Witneſſes; one is 
Richard Barlicorn; he is the Priſoner's Servant; 
and though he be his Servant, yet the Law al- 
lows him to be a Witneſs for him, and the Cre- 
dit of his Teſtimony is left to you. Now what 
has he ſaid ? He has told you ſomething different 
Stories. He thinks there was a Mutiny in the 
Ship. And being aſk'd about what Time? he 
thinks it was about a Month or three Weeks be- 
fore; and, upon further Examination, faith, 
there was no Mutiny when Moore was killed. 
He is willing to ſay what he can for his Maſter, 
and believes Mr. Kidd did not deſign to do any 
Harm to that Man ; for he heard the. Surgeon 
ſay, that Blow was not the Occaſion of his Death. 

ow, in Contradiction to that, Bradinham, the 
Surgeon, ſays, he never did ſay ſo, but believes 
that this Blow was the Occaſion of his Death. 
You have heard what Objections the young 
Man's Teſtimony is liable to, and you will con- 
ſider his whole Evidence. 

The laſt Witneſs the Priſoner has called, is 
Hugh Parrot. He ſays, there was ſomething of 
theſe Words, and that the Deceaſed did ſay, he 
could have put the Captain in a Way to have 
taken the Shipz and hereupon Words aroſe, and 
the Captain was in a Paſſion 3 and that then he 
went away, and underſtood afterwards the Blow 
was given, but how he could not tell. 

Now, Gentlemen, this being the Matter of 
Fact, the Priſoner is indicted upon it for Murder. 
Now to make the killing of a Man to be Mur- 
der, there muſt be Malice prepenſe, either expreſs 
or implied: The Law implies Malice, when one 
Man, without any reaſonable Cauſe or Provoca- 
tion, kills another. You have had this Fact 
opened to you. What Mutiny or Diſcourſe might 
be a Fortnight or Month before, will not be any 
Reaſon or Cauſe for ſo long Continuance of a 
Paſſion. But what did ariſe at that Time, the 
Witneſſes tell you. The firſt Wirneſs tells you, the 
firſt Words that were ſpoken, were by Mr. dd; 
and upon his Anſwer, Mr. Kidd calls him Laus 
Deg. The Reply was, F am ſo, you have made me 
ſo ;, you have ruined me, and a great many more. Now, 
Gentlemen, I leave it ro you to conſider whether 
that could be a reaſonablo Occaſion or Provoca- 
tion for him to take a Bucker, and knock him on 
the Head and kill him. You have heard the 
Witneſſes have made it out that he was a healthy 
Man, and they are of Opinion that the Blow was 
the Occaſion of his Death. Now for the Priſoner, 


or 
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on ſuch a Saying, and without an other Provo- 
cation, to take a Bucket and knock the Deceaſed 
on the Head, and kill him, muſt be eſteem'd an 
unjuſtifiable Act: For, as I ſald, if one Man kill 
another without Provocation, or reaſonable Cauſe, 


the Law preſumes and implies Malice; and then 


ſuch killing will be Murder, in the Senſe of the 
Law, as being done out of Malice prepenſe. If 
there be a ſudden falling out, and fighting, and 
one is killed in heat of Blood, then our Law calls 
it Manſlaughter : But in ſuch a Caſe as this, that 
happens on flight Words, the Priſoner called the 
Deceaſed a Loa) Dog 3 and the Deceaſed ſaid, I/ 
I be ſo, you have made me ſo; Can this be a rea- 
ſonable Cauſe to kill him? And if you believe 
them to be no reaſonable Cauſe of Provocation, 
and that this Blow was given by the Priſoner, 
and was the Occaſion of Moore's Death, as the 
Witneſſes alledge, I cannot fee what Diſtinction 
can be made, but that the Priſoner is guilty of 
Murder. Indeed, if there had been a Mutiny at 
that Time, and he had ſtruck him at the Time 
of the Mutiny, there might have been a reaſona- 
ble Cauſe for him to plead in his Defence, and it 


ought to have been taken into Conſideration ; 


bur it appears, that what Mutiny there was, was 
a Fortnight at leaſt before : Therefore, Gentle- 
men, I muſt leave it to you: If you believe the 
King's Witneſſes, and one of the Priſoner's own, 
that this Blow was given by the Priſoner in man- 
ner aforeſaid, and are ſatisfied that it was done 
without reaſonable Cauſe or Provocation, then he 


will be guilty of Murder: And if you do believe 


him guilty of Murder, upon this Evidence, 
muſt find. him ſo: If Rats You muſt acquit "bay 

Kidd. My Lord, I have Witneſſes to produce 
for my Reputation. 

L. C. B. Ward. Mr. Kidd, we gave you Time 
to make your Defence? Why did not you produce 
them? You were aſked more than once, if yon 
had any more to ſay 3 and you ſaid, you would 
call no more Witneſſes. 

Kidd. 1 can prove what Service I have done 
for the King. | 

L. C. B. Ward. You ſhould have ſpoken ſooner: 
But what would that help in this Caſe of Myr. 
der? You ſaid you had no more to fay before! 


began. 


Then an Officer was ſworn to keep the Jury; ang 
about on Hour after the Fury returned, and gave 
in their Verdit. 


Cl. of Arr. Gentlemen, anſwer to your Na 
Nath. Long. . | IT 
Nath. Long. Here, c. 


Cl. of Arr. Are you all agreed of your Verdict 


Omnes. Yes. 

Cl. of Arr. Who ſhall ſay for you ? 

Omnes. Foreman. 

Cl. of Arr. William Kidd, hold up thy Hand. 


(Which be did.) Look upon the Priſoner. Is he 


guilty of the Murder whereof he ſtands indicted, 
or not guilty ? 

Foreman. Guilty. 

d. of Arr. Look to him, Keeper, 


td hes 
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The Trial of William Kidd, Nicholas Churchill, ames Howe, 
Robert Lamley, William Fenkins, Gabriel Loffe, Hugh Par- 
rot, Richard Barlicorn, Abel Owens, and Darby Mullins, for 
Piracy and Robbery,on a Ship called the Ryedagh Merchant. 


HE Jurors for our Sovereign Lord the King, 

do, upon their Oath, preſent, That William 
Kidd, late of London, Mariner ; Nicholas Church- 
ill, late of London, Mariner; James Howe, late 
of London, Mariner z Robert Lamley, late of 
London, Mariner; William Jenkins, late of Lon- 
don, Mariner; Gabriel Loffe, late of London, 
Mariner; Hugh Parrot, /ate of London, Mariner; 
Richard Barlicorn, late of London, Mariner; A- 
bel Owens, late of London, Mariner; and Darby 
Mullins, late of London, Mariner; The zoib Day 
of January, in the Ninth Year of the Reign of our 
Soeercign Lord, William the Third, by the Grace of 
Cod, of England, Scotland, France, and Ireland, 
King, 7". of the Faith, &c. by Force and Arms, 
&c. upon the High Sea, in a ceriam Place diſtant a- 
bout ten Leagues frem Cutſhecn, in the Eaſt- Indies, 


and within the Juriſdiction of the Admiralty of Eng- 


land, did piratically and feloniouſly ſet unon, board, 
break, _ enter pr hr Merchant Ship, called the 
Quedagh Merchant, then being a Ship of certain 
Perſons (to the Furors aforeſaid unknown) ;, and then 
and there piratically and feloniouſly, did make an Aſ- 
fault in and upon certain Mariners (whoſe Names to 
theFurors aforeſaid are unknown) in the ſame Ship, in 
the Peace of God, and of our ſaid now Sovereign Lord 
the King, then and there being, piratically and felo- 
nioufly did put the aforeſaid Mariners of the ſame Ship, 
in the Ship aforeſaid, upon the High Sea, in the Place 
aforeſaid, diſtant about ten Leagues from Cutſheen a- 
toreſaid, in the Eaſt-Indies afore/aid, and within the 
Juriſdition aforeſaid, piratically and felonioufly, did 
ſteal, take, and carry away the ſaid Merchant Ship, 
rolled the Quedagh Merchant, and the Apparel and 
Tackle of the ſame Ship, of the Value of 4001. of 
lawful Money of England; ſeventy Cheſts of Opium, 
of the Value of 14001. of lawful Money of England; 
tc Hundred and fifty Bags of Sugar, of the Value of 
1001. of lawful Money of England; twenty Bales of 
raw Silk, of the Value of 400 l. of lawful Money of 
England; an hundred Bales of Callicoes, of the Va- 
le of 2001, of lawful Money of England; two hun- 
red Bales of Muſlins, of the Value of 10001. of law- 
ful Money of England; and three Bales of Romels, 
of the Value of 30 l. of lawful Money of England; 
the Gods and Chattels of certain Perſons (to theFurors 
efareſaid unknown) then and there, 77 the High Sea 
efcreſaid, in the Ar Place, diſtant about ten 
Leagues from Cutſheen aforeſaid, in the Faſt-Indies 
aforeſaid, and within the Furiſdiftion aforeſaid, being 


| found in the aforeſaid Ship, in the Cuſtody and Poſſeſſion 


of the ſaid Mariners in the ſame Ship, from the ſaid 
Mariners of the ſaid Ship, and from their Cuſtody and 
Poſſeſſun, then and there, upon the High Sea aforeſaid, 
n the Place aforeſaid, diſtant about ten Leagues from 
Cutſheen afereſaid, in the Eaſt-Indies aforeſaid, 
and within the Furiſdiftion aforeſaid, againſt the 
Peace of our ſaid now Sovereign Lord the King, his 
Crown and Dignity, &c. 
ol, V. 


before they be ſworn. 


Cl, of Arr. QE William Kidd, Nicholas Churchill, 
&c. to the Bar. (And ſo of the reſt. ) 
Will. Kidd, hold up thy Hand. (Which he did, and 


ſo the reſt.) 


You the Priſoners at the Bar, thoſe Men that 
you ſhall hear call'd, and that perſonally appear, 
are to paſs between our Sovereign Lord the King 
and you, upon Trial of your ſeveral Lives and 
Deaths. If therefore you, or any of you, will 


challenge any of them, your Time is to ſpeak to 


them as they come to the Book to be ſworn, and 


And there being no Challenges, the Twelve that 
were ſworn on the Fury were as follow : 


Fobn — 5 J DP. Falter, 
Jo. Hall, | William Hunt, 


Jo. James, Jobn Micklethwait, 
Peter Parker, 4 Richard Chifwell, 
Caleb Hook, | Avraham Hickman, 
R. Rider, J LGeorge Grove, 


Cl. of Arr. Cryer. Count theſe : Fobn Cooper. 
Cryer. One, Sc. Twelve good Men and true, 


"ſtand together, and hear your Evidence. 


Then the uſual Proclamation for Information was 
made; and the Priſoners being bid to hold up 
their Hands, tic Clerk of Arraignments charg d 
the Jury with them thus: 


Cl, of Arr. You of the Jury, look upon the Pri- 
ſoners, and hearken to their Cauſe. They ſtand 
indicted by the Names of William Kidd, &c. as be- 
fore in the Indictment.) Upon this Indictment 
they have been Arraign'd, and thereunto have ſe- 
verally pleaded, Not Guilty ; and for their Trial put 
themſelves on Gop and their Country, which 
Country you are. Your Charge'is, toenquire whe- 
ther they be guilty of the Piracy and Robbery 
whereof they ſtand indicted in Manner and Form + 
as they ſtand indicted, or not guilty, &c. 

Nic. Churchill My Lord, I beg your Opinion, 
whether I may not plead the King's Pardon? 

L. C. B. Ward. Let us fee your Pretences : You 
ſhall have all legal Defences and Advantages al- 
low*d to you. 

Nic. Churchill, 1 came in upon his Majeſty's 
Proclamation, 

L. C. B. Ward. Have you the King's Procla- 
mation? If you have, let us ſee it. | 
Churchill. We had Notice of it at Guiana, and 
we deliver*d up our ſelves to Col. Baſs, Governor 


of Eaſt-Ferſey, and I have it under his Hand. I 


beg your Lordſhip would appoint me Council to 
plead my Caſe. 3 vo 


The Paper was fhewn, and read. 


Mr. Crawley. I know not when it was. 
Churchill. J had Notice of it at Guiana: I have 
been two Years in Cuſtody. 
Q q L. C. B. Ward, 


6 
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L. C. B. Ward. How long have you been a 


Priſoner? 
Churchill, Almoſt two Years ; two Years next 


. Cn Ward, and the reſt of the Fudges. The 
Proclamation ( for what you ſay your ſelf ) does not 
reach your Caſe. 

Howe, Churchill, Mullins. We came in, upon 
the Proclamation, all the ſame Day. 

Mr. J. Powel. How can you make it appear 
you ſurrender'd ? 

Priſoners. Here is an Affidavit made of it by 
the Governor's Secretary; and there's the Gen- 
tleman himſelf, Col. Baſs. 

Mr. J. Powel. You muſt make it out, that you 
have come in within the Conditions of that Pro- 
clamation, if you have any Benefit by it. 

L. C. B. Ward. Let the Proclamation be read. 
(Which was done accordingly; and it bere follows : 


By the KI NG, a Proclamation, 


William R. 


AF Hereas We being informed, by the frequent 
Complaints of our good Subjects trading to 
the Eaſt-Indies, of ſeveral wicked Practices 

committed on thoſe Seas, as well upon our own Sub. 
jefts as thoſe of our Allies, have therefore thought 
ft (for the Security of the Trade of thoſe Countries, 
by an utter Extirpation of the Pirates in all Parts 
Eaſtward of the Cape of Good Hope, as wel! be- 
yond Cape Comorin as on this fide of it, unleſs they 
ſhall forthwith ſurrender themſelves, as is herein af- 
ter directed) to ſend out a Squadron of Men of War, 
under the Command of Captain Thomas Warren. 
Noto We, to the Intent that ſuch who have been 
guilty of any Atts of Piracy in thoſe Seas, may have 
Notice of our moſt gracious Intention, of extending 
our Royal Mercy to ſuch of them as ſhall ſurrender 
themſelves, and to cauſe the ſevereſt Puniſhment ac- 
cording to Law to be inflicted upon thoſe who ſhall 


continue obſtinate, have thought fit, by the 7 rot 4 


our Privy Council, to iſſue this Proclamation ;, here 
Requiring and Commanding all Perſons who have 
been guilty of any Act of Piracy, or any ways Aiding 
or Aſſiſting therein, in any Place Eaſtward of the 
Cape of Good Hope, 1 ſurrender themſelves with- 
in the ſeveral reſpettive Times herein after limited, 
unto the ſaid Captain Thomas Warren, and the 
—Commanader in chief of the ſaid Squadron for the Time 
being, and to Iſrael Hayes, Peter Dellanoye, and 
Chriſtopher Pollard, E/quires, Commiſſioners ap- 
pointed by Us for the ſaid Expedition, or to any Three 


of them, or, in caſe of Death, to the major Part of 


the Survivors of them. And We do hereby declare, 
That We have been graciouſly pleas'd to impower the 
ſaid Captain Thomas Warren, and the Commander 
in chief of the ſaid Squadron for the Time being, 
Iſrael Hayes, Peter Dellanoye, and Chriſtopher 
Pollard, Eſquires, Commiſſioners aforeſaid, or any 
Three of them, or, in caſe of Death, to the major 
Part of the Survivors of them, to give Aſſurance of 
our moſt gracious Pardon unto all ſuch Pirates in the 
Faſt-Indies, viz. all Eaſtward of the Cape of Good 
Hope, who ſhall ſurrender themſelves for Piracies 
or Robberies committed by them upon the Sea or 
Land; Except nevertheleſs ſuch as they ſhall commit 
in any Place whatſoever « Notice of our Grace 
and Favour hereby declared ; And alſo excepting all 
ſuch Piracies Robberies as ſhall be committed 


3 


from the Cape of Good Hope Eaftward, 10 the 
Longitude or Meridian of Socatora, after the 
Day of April, 1699, and in any Place from the Lon. 
gitude or Meridian of Socatora Eaſtward, to the 
Longitude or Meridian of Cape Comorin, after h. 
laſt Day of June, 1699, and in any Place Whatſp. 
ever Eaſtward of — 2 Comorin after the laſt Day 
of July, 1699 3 And alſo excepting Henry Every 
alias Bridgman, and William Kidd. 


Given at our Court at Kenfington, the Ei hth 


Day of December, 1698, in the Tenth Yer 


of our Reign. 
GOD fave the KING. 


Clerk. There is no Day mention'd in this Pa. 
per when they ſurrender'd themſelves. 

Mr. Moxon. My Lord, about the Year 169g, 
there was a Special Commiſſion given to four Per. 
ſons, and they were to proceed in their Voyag: 
to the Indies, and they carried a great Numbe: 
of Proclamations, That all the Pirates in ſuch 
and ſuch Places ſhould ſurrender themſelves 
Now they came to St. Helena with them, and 
Captain Warren was ſent to St. Mary's, and he 
was to deliver ſome of theſe Proclamations there, 
and the Commiſſioner had then the Ambaſſador 
to the Great Mogul on board, and this Captain 
Warren theſe Proclamations. Warren comes and 
delivers the Proclamations out, and, among the 
reſt, the Priſoner at the Bar having Notice of 


this, he goes to the Governor, and confeſſes he 


had been a Pirate, and deſired them to take No. 
tice that he ſurrendered himſelf; and we have 
the Governor here, to give an Account of this 
Matter. 

L. C. B. Ward. The Proclamation ſays, They 
muſt ſurrender themſelves to ſuch and ſuch Per. 
ſons by Name: See if it be not ſo. ( Then the 
Proclamation was read again.) Here are ſeve- 
ral Qualifications mentioned; you muſt bring 


— ſelves under them, if you would have the 


enefit of it. 

Dr. Newton. Let them ſhew that they ſurren- 
der*d themſelves to the Perſons they were to ſur- 
render to. 

Mr. Moxon. My Lord, we will prove we gave 
Notice within the Time, by this Paper. 

Mr. Soll. Gen. There is no Time mention'd in 
it. (The Affidavit was read.) Charles Hally, Gent. 
maketh Oath, That in the Near 98, there being Ne- 
tice of his Majeſty's Gracious Pardon to fuck Pirates 
as ſhould ſurrender themſekyves, James Howe, Ni- 


cholas Churchill, and Darby Mullins, i May, 


1699, did ſurrender themſelves to Jeremiah Baſs, 
and he did admit them to Bail. 

L. C. B. Ward. There are Four Commiſſioners 
named in the Proclamation : There is no Gover- 
nor mention'd that is to receive them, only thol: 
Four Commiſſioners, 

Mr. Maxon. But, my Lord, conſider the Na- 
ture of this Proclamation, and what was the 
Deſign of it, which was, to invite Pirates to come 
in, 

Mr. Coniers. We muſt keep you to the Procla- 
mation : Here is not enough to put off the 
Trial. | 

L. C. B. Ward. If you had brought your ſelves 
within the Caſe of the Proclamation, we ſhoul: 
be very glad: You that offer it, muſt conſider it 


is a Special Proclamation, with divers Limita- 
tions: 
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and if you would have the Benefit of it, 
you muſt bring your ſelves under the Conditions 


tions; 


of ic. Now there are Four Commiſſioners na- 
med, that you ought to ſurrender to; but you 
have not ſurrendered to any one of theſe, but to 
Colonel Baſs, and there is no ſuch Man men- 
tioned in this Proclamation. 

Mr. Knapp. My Lord, and Gentlemen of the 

Jury, the Indictment ſets forth, That the Pri- 
ſoners at the Bar, on the Thirtieth of January, in 
he Ninth Year of his Majeſty's Reign, ten Leagues 
Jitant from Culſbeen, did Piratically ſeize and 
'ob a certain Ship call'd, The Quedagh Merchant, 
and put the Men in fear of their Lives; and the 
faid Ship, with her Apparel, Tackle, and Goods, 
did then and there, upon the High Sea, take and 
carry away, againſt the Peace of our Sovereign 
Lord the King, his Crown and Dignity : To 
this Indictment they have pleaded, Not guilty : 
If we prove it upon them, you muſt find them 
-wlry. 
N =. Newton, Advocate for the Admiralty. My 
Lord, and Gentlemen, the Priſoners at the Bar, 
Captain Wilkam Kidd, late Commander of the 
Adventure Galley, and Nine other Mariners in the 
ame Veſſel, ſtand indicted for feloniouſly and pi- 
ratically aſſaulting and taking a Ship, call'd The 
9vedegh Merchant, on the High Sea near Cutſbeen, 
in the Eaſt- Indies, about the Thirtieth of Janu- 
cry, in the Ninth Year of his Majeſty's Reign: 
The Ship was conſiderable for its Force and Bulk, 
being about four hundred Tun; and more con- 
ſiderable for its Lading, having on board to the 
Value of many Thouſand Pounds. 

This Captain K:dd, who thus acted the Pirate 
himſelf, went from England in April, 1699, with a 
Commiſſion, dared the 26th of January preceed- 
ing, to take and ſeize Pirates in the Indian Seas, 
which were then very much and very dangerouſly 
infeſted by them, to the great Hazard, and Loſs, 
and Ruin of the Merchant. 

The Ship carry'd thirty Guns, and there were 
on board about eighty Men; but the Captain 
being come to New-York, in July 96, pretend- 
ing, as indeed it was deſign'd he ſhould, and he 
had undertaken to make that Deſign good, that 
he was going to Madagaſcar (which was the known 
and common Receptacle of the Pirates in thoſe 
Seas) to take Pirates, and free the Seas from thoſe 
Diſturbers of the Commerce of Mankind; fo 
many dame in to him, being invited by Articles 
publickly ſer up by him in that Place, that his 
Number quickly encreas'd to one hundred and 
tifty-five Men ; a Force ſufficient, if he had 
meant well, ro have made him uſeful to the Pub- 
lick 3 and to prove as miſchievous, if his Deſigns 
were otherwiſe : And what thoſe were, will 
quickly appear. 

After cling in at ſeveral] Places for Proviſions, 
and, among others, at Madagaſcar, in July 97, 
he fail'd to Bobs-Key, a ſmall Iſland at the En- 
trance of che Red-Sea, and a convenient Station 
lor the obſerving what Veſſels went from thence 
to the Indies; and now, inſtead of taking Pirates, 
he becomes one himſelf, and che greateſt and the 
worlt of all. Here he ſtaid three Weeks, in ex- 
pectation of the Mocca Fleet, to make his Bene- 
fit and his Fortune out of it; for, whatever he 
had before pretended, this was his real Deſign, 
and now fo poſſeſs'd his Mind, that he could not 
72 from declaring, and that often, to his 

eV. 
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Men; That now he ſhould make his Voyage, and 
ballaſt his Ship with Gold and Silver. After 
long Expectation, the Fleet, on the 14th of Au- 
guſt, to the Number of Fourteen, came byz he 
fell in with the middle of them; fir'd ſeveral 
Guns at*em ; but findi 
Dutch Convoy, that Deſign happily fail'd of the 
wiſh*d-for Succeſs. | 

This Diſappaintment however did not diſcou- 
rage him, but that he ed on for the Coaſt 
of Matabar, where he knew the Trade was conſi- 
derable, and hoped his Advantage would be pro- 
portiohable in the diſturbing it; and there ac- 
cordingly, for ſeveral Months, he committed 
many great Piracies. and Robberies, taking the 
Ships and Goods of the Indians and others at Sea, 
Moors and Chriſtians, and torturing ctuelly their 
Perſons, to diſcover if any Thing had eſcaped his 
Hands; burning their Houſes, and killing, after 
a barbarous manner, the Natives on the Shore ; 
equally cruel, dreaded and hated both onthe Land 
and at Sea. 

Theſe Criminal Attempts and Actions had ren- 
dered his Name (to the Diſgrace and the Preju- 
dice of the Engliſh Nation) too well known, and 
deſervedly deteſted, in thoſe remote Parts of the 
World; and he was now look'd upon as an Arch- 
Pirate, and the common Enemy of Mankind ; 
and accordingly two Portugueſe Men of War went 
out in purſuit of him, and one met with him and 
fought him for ſeveral Hours; but Kidd's For- 
tune then reſerv'd him for another manner of 
Trial. 

Amongſt the great Number of Veſſels he took 
on that Coaſt, was the Ship he ſtands indicted 
for, The Quedagh Merchant, being then on a 
trading Voyage from Bengal to Surat, the Com- 
mander Engliſh, Captain Wright, the Owners 
Armenian Merchants, and others. He had taken 
Moors before, but Moors and Chriſtians ate all 
alike to Pirates, they diſtinguiſh not Nations and 
Religions. | 

Thoſe on board the Veſſel offer'd Thirty thou- 
ſand Rupees for her Ranſom, but the Ship was too 
conſiderable to be parted with, even for ſo great 
a Sum; ſo Kidd fold Goods our of her; on the 
neighbouring Coaſt, to the Value of Ten or 
Twelve thouſand Pounds, out of which he took 
whatever he could pretend to for Ammunition 
and Proviſions, with forty Shares for himſelf, and 
the Remainder was diſpoſed of amongſt the 
Crew, and particularly thoſe who are here indi- 
cted with him, who accompanied him, who aſ- 
ſiſted him throughout in all his Piracies, and who 
now too ſhare the Spoils and the Guilt with him. 

With this Ship and another, and the Remain- 
der of the Goods not fold on the Coaſt, he fail'd 
once more for Madagaſcar, where he arrived in 
the Beginning of May 98, and there again what 
was lett on board was divided according to the 
ſame Proportions, and amongſt the fame Perſons 
as before, each Mariner having about three Bales 
to his Share. 


Then the Fury brought in their Verdif againſt 
William Kidd, for Murder: And Dr. News 
ton proceeded. 


Tr it not to be omitted, That at his Return to 
Madagaſcar, there came on board him ſome Per- 
ſons from the Ship The Reſolution, formerly the 
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Mecca 


they had an Eugliſb and 
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Mocca Frigate (for the piratical ſeizing of which 
Veſſel there have been formerly Trials and Con- 
victions in this Place) of which Captain Culliford, 
2 notorious Pirate, now in Cuſtody, and againſt 
whom two Bills have been found for mn by 
the Grand-Jury, was the Commander. I hey at 
firſt ſeem'd to be afraid of Kidd, but without any 
Ground; as his former Actions had demonſtrated, 
and the Sequel ſhewed : They, who were har- 
den' d Pirates, and long inured to Villanies, could 
ſcarce think that any Man could ſo betray the 
Truſt and Confidence the Publick had placed in 
| him, and ſaid, They heard he was come to take 
and hang them; but Captain Kidd aſſur'd them, 
that he had no ſuch Deſign, and that he had ra- 
ther his Soul ſhould broil in Hell, than do them 
any Harm; bid them not be afraid, and ſwore 
he would be true to them; and here, indeed, he 
did not break his Word. This was his Way of 
being true to his Truſt, and making good the 
Ends of his Commiſſion, in acting with the grea- 
teſt Treachery, and the greateſt Falſeneſs, that 
ever Man did : And, to make all that has been 
repreſented of him true, Captain Xidd and Cap- 
tain Culliford went on board, treated, and preſen- 
ted each other; and, inſtead of taking Culliford, 
as it was his Duty to have done, and his Force 
was ſufficient to have perform'd it, he gave him 
Money and Ammunition, two Great Guns and 
Shot, and other Neceſſaries to fit him out to Sea, 
that he might be in a Condition the better to rake 
and ſeize other innocent Perſons. 

His own Ship he now left, and went on board 
the Quedagh Merchant; ſeveral of his Men then 
went from him, but not the Priſoners, they were 
all along Well-wiſhers and Aſſiſtants to him, 
fought for him, divided the Plunder with him, 
and are now come to be try'd with him. 

This, Gentlemen, is the Crime he is indicted 
for, Piracy; the growing Trouble, Diſturbance, 
and Miſchief of the Trading World, and the 
peaceable Part of Mankind, the Scandal and Re- 
proach of the European Nations, and the Chriſti- 
an Name (I wiſh I could not ſay, that the Kids 
and the Averys had not made it more particularly 
ſo of the Engliſh) amongſt Mahometans and Pa- 
gans, in the extremeſt Parts of the Earth; which 
turns not only to the Diſadvantage of the imme- 
diate Sufferers, but of all ſuch as traffick in thoſe 
Countries, whether Companies or ſingle Mer- 
chants, who are to ſuffer for the Misfortunes of 
others, with whom, it may be, they have no 
Dealings, and for the Villainies of ſuch, whom 
they and all Mankind equally and juſtly deteſt 
and abhor, 

This is the Perſon that ſtands indicted at that 
Bar, than whom no one in this Age has done 
more Miſchief, in this worſt kind of Miſchief; or 
has occaſioned greater Confuſion and Diſorder, 
attended with all the Circumſtances of Cruelty 
_ - alſhood, and a Complication of all manner 
of III. 

If therefore theſe Facts ſhall be prov'd upon 
him, you will then, Gentlemen, in finding him 
guilty, do Juſtice to the injured World, the 
Engliſh Nation (our common Country) whoſe In- 
tereſt and Welfare ſo much depend on the En- 
creaſe and Security of Trade; and, laſtly, to 
72 + hy whom the Law has made Judges of 
the Fact. 


Mr. Soll. Gen. My Lord, and Gentlemen of cceded 
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the Jury, I am of Council for the King, agaj 
rn =o" od at the Bar, in this Caſe? _—_ 2 
Doctor that has open'd the Matter from the Be. 
ginning. Theſe Priſoners at the Bar went out 
with Commiſſions for good Purpoſes, tho? they 
made uſe of them to very bad ones. Gentlemen 
of the Jury, I muſt tell you, The Charge upon 
which you are to enquire, 1s only upon a certain 
Ship, call'd The Quedagh Merchant, and to that 
we ſhall apply our Evidence, What was taken 
in her has been open'd already: All we will do 
now, is to call our Witneſſes, and make our, tg 
your Satisfaction, the Things charg'd upon them, 

Mr. Coniers. My Lord, we ſhall prove this 
Charge by the Perſons that were Evidence before, 
Robert Bradinham, and Joſeph Palmer: They went 
out with Captain Kidd in his Voyage, and he be- 
gan it in April, 1696. I believe "twill be neceſ. 
ary, that they give ſome Account before this Pi- 
racy was committed, which was not, in Time, 
till February, 1697. They will give you an Ac. 
count of ſome Plunders that happen'd before this, 
and then of the taking of this Ship, and the di- 
viding it amongſt them. 

Mr. J. Powel, When went they out? 

Mr. Coniers. They began their Voyage in April, 


1696, and took this Ship in February, 1697. They 


did, all along that Voyage, commit ſeveral Plun- 
ders on ſeveral Ships they thought a Prey: Their 
Deſign was, not to take Pirates, but to take what 
they could get out of any Ships, Friends or Ene. 
mies; for in this Ship, The Quedagb Merchant, 
which was a Mooriſh Ship, there were ſeveral 
Armenians; and they offered them a great Sum 
of Money to redeem the Ship, but they refugd 
it; and they diſpoſed of the Goods, and divided 
the Money ; and for the Proof of that, we will 
call Mr. Bradinham. 

Mr. J. Pozwe!l. I underſtand, that he had a 
Commiſſion ; therefore if any one has a Commiſ- 
ſion, and he acts according to it, he is not a Pi- 
rate; but if he take a Commiſſion for a Colour, 
that he may be a Pirate, it will be bad indeed: 
And therefore, if you can prove, that he was a 
Pirate all along, this will be a great Evidence 
againſt him. 

Mr. Coniers, My Lord, we will prove that; ſo 
that the Commiſſion was but a Colour. Mr. 
Bradinham, pray give my Lord and the Jury an 
Account when you began your Voyage, and your 
Proceedings afterwards. 
| Bradinham. Some time in the Year 2696, about 
the Beginning of May, I and others were with 
Captain Kidd ; and we ſail'd from Plymouth, de- 
ſigning for New-York ; and in the Way we met 
with a French Banker, and took her. 

Mr. Coniers. Tell the Court what Ship it was 
you went in, and with whom. | 

Bradinbam. We went with Captain Kidd, in the 
Adventure Galley. 

Mr. Coniers. What Number of Men had you 
when you went firſt out ? 

Bradinham. About ſeventy or eighty Men. 

Mr. Coniers.” What Force of Guns had you? 

Bradinham. We had thirty Guns. 

Mr. Coniers. In what Office was Captain Kidd 
in the Ship? 

Bradinbam. He was the Commander of her. 

Mr. Coniers. Now tell my Lord and the Jury 
what Time you left England, and how you pro- 


Bradinham. 
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inbam. In , 1696, we left Plymouth, 
Dp to Nr. esl and in the Way met with 
a French Ship, and took her: And when we came 
to New- Terk, Captain Kidd put up Articles, That 
if any Men would enter themſelves on board his 
Ship, they ſhould have their Shares of what ſhould 
be taken; and he himſelf was to have Forty 
es. | | EEE 
g's Coniers. What Number of Men did he get 
after theſe Articles were publiſh'd ? 
Bradinbam. He carried from New-York an 
Hundred and fifty-five Men. a | 
Mr. Caniers. Whither did he fail then? 
Bradinbam. To the Madera's, from thence to 
Bonavis, from thence to St. Jago, from thence to 
Madagaſcar, from thence to Foanna, from thence 
to Mabala, from Mabala to Joanna again, and 
from thence to the Red- Sa; and there we waited 
for the Mocca Fleet: They paſſed us one Night, 
and we purſued them, and went among them, 
but he found they were too ſtrong for him, and 
was fain to leave them. ; 
Mr. Cowper. How long did you lie in wait for 
that Fleet ? | 
Bradinbam. A Fortnight or three Weeks. 
Mr. Couper. Did he expreſs himſelf ſo, That 
he did lie in wait for that Fleet? 
Bradinham. Ves; he ſaid, that he did deſign 
to make a Voyage out of them. ; 
Mr. Cowper. Did he not lie in wait for any 
French Effects in that Fleet? 
Bradinbam. No, only for the Mooriſh Fleet. 
Mr. Cxzoper. What do you mean by the Mooriſb 
Fleet ? 
Bradinbam. The Natives of India, the Mabo- 


means. 


Mr. Couper. Where did you lie in wait for 
that Fleet ? | 

Bradinham. In the Red-Sea. 

Mr. Cowper. In the Mouth of it? 

Bradinbam. Yes. 

Mr. Cowper. Is it a fit Place for that Pur- 

ſe? 

Bradinbam Several Sail of Ships may lie there. 

Mr. Cowper. Did you expect them? | 

Bradinham. Ves; Captain Kidd waited for 
them. 

Mr. Coniers. How long did you ſtay there ? 

Bradinbam. About a Fortnight. 

Mr. Coniers. Did you do any thing in that time 
to get Intelligence? 

Bradinbam. Captain Kidd ſent his Boat three 
times to Mocca, to ſee if they could make any 
Diſcovery 3 and the two firſt times they could 
make none; but the third time they brought 
word the Ships were ready to fail ; and accord- 
ingly they came, and we failed after them, and 
ru in with them, and Captain Kidd fired at 
them, 

Mr. Cowper. You ſay, he ſent his Boat three 
times for Intelligence : Can you remember what 
Anſwer they brought ? 

Bradinham. The two firſt times they brought 
no Intelligence; but the third time they brought 
2 that fourteen or fifteen Ships were ready 
to ſail, 

93 7 Coniers. What Colours did they ſay they 


Bradinham. I cannot tell that. When Captain 
Kidd had fetched them up, he found they were 
under Convoy, and fo he left them: And then 
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he was going to the Coaſt of Malaber, and 
the Way r — with Capt. Parker. : * 

Mr. J. Poel. Did they fire any Guns at the 

ca Fleet? i | 

Bradinhain. Ves; Capt. Kidd fired divers Guns 
at them, 

Mr. Coniers. After ſuch time as you left the 
Mocca Fleet, what happen'd after that? Recolle& 
your ſelf. 8 

Bradinbam. We took a Ship, that Capt. Parker 
was Commander of, between Carawar and the 
Red- Sea. | 

Mr. Coniert. What Ship was this that Captai 
Parker was Commander 5 ? ne 

Bradinbam. A Mooriſh Ship, ſhe came from 
Bombay, and Capt. Parker was the Maſter. 
2 Coniers. What did you take from this 
Ip * St 
Bradinbam. Capt. Kidd took out Parker, and a 
N for a Linguiſter. 

Mr. Coniers. A Linguiſter, What do you mean 
by that ? | 

Bradinham. An Interpreter; he took out of 
her a Bale of Coffee, a Bale of Pepper, about 
aan, Pp of Arabian Gold, and ordered 
ſome Men to be taken and hoiſted up by their 
Arms, and drub'd with a naked Cutlace. 

Mr. Coniers. Why did he do that ? 

Bradinbam. That they might confeſs what Mo- 
ney they had. 

Mr. Coniers. Were thoſe Frenchnien that were 
thus uſed ? t 

Bradinham. No, they wete Moors. 

Mr. Coniers. Was there any Demand made of 
thoſe Men, Capt. Parker, and the Portugueſe ? 

Bradinham. Yes ; the * Factory ſent for 


this Parker and the Portugueſe, and he deny d that 


he had any ſuch Perſons on board, for he kept 
them in a Hole. | 

Mr. Coniers. Do you know any Thing more? 

Bradinham. Then he went to Sea, and that 
Night he met with a Portugueſe Man of War ; 
the next Morning he came up with her, and the 
Portugueſe firſt fired at Captain Kidd, and he at 
him again; they fought four or five Hours. Capt. 
Kidd had ten Men wounded. | 

Mr. Coniers. So that there was nothing 
than Fighting ? h 

Bradingham. No. | 

Mr. Coniers. Go on. What did you do next ? 
; Bradinbham. We went to the Coaſt of Mala- 
ar. 

Mr. Coniers. What did you go thither for? 

Bradinbam. We went to one of the Malabar 
Iſlands for Wood and Water, and Captain Kidd 
went a-ſhore, and ſeveral of his Men, and plun- 
dered ſeveral Boats, and burnt ſeveral Houſes, 
and ordered one of the Natives to be ty'd to a 
Tree, and one of his Men to ſhoot him. 

Mr. Coniers. Pray go on: What was the Rea- 
ſon of his ſhooting this Indian ? 

Bradinbam. One of his Men, that was his 
Cooper, had been a-ſhote, and ſome of the Na- 


tives had cut this Man's Throat, and that was 


the Reaſon he ordered his Men to ſerve this 
Man ſo. | 
Mr. Coniers. Pray go on, and give an Account 
of what afterwards. 
Bradingham. Then we came back again to the 
Malabar Coaſt, and cruiſed ; and in OFober he 
killed his Gunner, Wilkam Moore. WR 


* 
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Mr, Coniers. Tell what happened next after 


hat. 
J Mr Was this the October next after 


he left England, or the Year following ? 

Bradinham. It was in Ofober, 1697. 

Mr. Coniers, Well, go on. 

Bradinbam. Some time in November he took a 
Mocriſb Ship belonging to Surat; there were two 
Dutchmen belonging to her, the reſt were Moors. 
Captain K:dd Fates this Ship under French Co- 
lours; and when the Dutchman ſaw that, he put 
out French Colours too. And Captain Kidd came 
up with them, and commanded them on board; 
and he ordered a Frenchman to come upon Deck, 
and to pretend himſelf Captain : And fo this 
Commander comes aboard, and comes to this 
Monſieur Le Roy that was to paſs for the Cap- 
tain, and he ſhews him a Paper, and ſaid it was 
a French Paſs. And Captain Kidd ſaid, By God, 
Have I catch'd you ? You are a free Prize to 
England, We took two Horſes, ſome Quilts, 
Sc. and the Ship he carried to Madagaſcar, In 
December he took a Mooriſh Ketch ; ſhe was taken 
by the Boat; we had one Man wounded in taking 

of her. 
| Mr. Coniers. When was this done? 

Bradinbam. In December, 1697. 

Mr. Coniers, What, did you plunder then ? 

Bradinham. Our People took the Veſſel aſhore, 
and Captain Kidd took out of her thirty Tubs of 
Sugar, a Bale of Coffee, &c. and then he order'd 
the Veſſel to be turned a-drift. 

Mr. Coniers. What followed in January ? 

Bradinham. January the 20th, Captain Kidd 
took a Portugueſe that came from Bengal! : He 
took out of her two Cheſts of Opium, ſome Eaſt- 
India Goods, and Bags of Rice, Se. 

Mr. Coniers. How long did you keep this Ship? 

Bradinham. He kept this Portugue/e Ship about 
ſeven Days; he took out of her ſome Butter, 
Wax, and Eaft-India Goods: He kept her till he 
was chaſed by ſeven or eight Sail of Dusch, and 
then he left her. 

Mr. Coniers. My Lord, now we are come 
to that on which the Indictment is founded. 
Mr. Bradinham, give a particular Account of that. 

Bradinham. Some time in Fanuary, Captain 
Kidd took the Quedagh Merchant; he gave her 
chaſe under French Colours : He came up with 
her, and commanded the Maſter aboard ; and 
there came an old Frenchman in the Boat; and 
after he had been aboard awhile, he told Captain 
Kidd he was not the Captain, but the Gunner; 
"+ Kiad ſent for his Captain on board 

is Ship. | 

Mr. wks Who was that ? 

Bradinbam. Mr. Wright. 

Mr. Coniers. What Countryman was he ? 

Bradinham. An Exgliſbman. He was ſent for 
aboard, and he came ; and Captain Kidd told 
him, he was his Priſoner ; and he ordered his 
Men to go aboard, and take Poſſeſſion of the 
Ship, and difpoſed of the Goodson that Coaſt, to 
the Value of Seven or Eight thouſand Pounds, 

Mr. Coniers. What Perſons were aboard her? 

Bradinbam. There was Captain Wright, and 
two Dulchmen, and a Frenchman, and ſome Arme- 
mans, and the reſt Moors. 

Mr. Coniers. Did theſe Armenians make any 
Offer of any Money for their Ranſom ? 


cel of Money, and the Cargo was worth a great 
deal more. | 


Bradinham. Captain Kidd told them, they 
ſhould be ranſomed, if hey made an Offer that 
he liked of; ſo they offered him Twenty thouſand 
Rupees. He told them, that was but a ſmall Par. 


Mr. Coniers. Who did the Cargo belong to? 

Bradinbam. To thoſe Armenians, as I was ir- 
form'd by Captain Wright. x 6 

Mr. Coniers. What did he do with them ? 

Bradinham. He diſpoſed of ſome of them oh 
the Coaſt of India. | | 

Mr. Coniers. What did he do with the Proceed 
of the Goods he fold ? 2 

Bradinham. He ſhared the Money. 

Mr. Coniers. Had theſe Men (the other Pri. 
ſoners) any of the Shares? 1 

Bradinham. Yes, all of them. You wete 3 
Half-ſhare Man, and you a Half-ſhare Man, 
(pointing at tuo of them ) 

Mr. 3 Mr. Bradinham, you ſay Captain 
Wright came aboard Kidd's Ship. 

Bradinham. Yes. 

Mr, Coniers. Did he diſcourſe with him ? 

Bradinham. I was not with him, for he kept 
his Cabin to himſelf. 

Mr. Coniers. But you are ſure he came aboard? 
Bradinbam. Yes. 

Mr. Coniers. And he was an Engliſhman ? 

Bradinham. Yes. 

Mr.Coniers. How did Captain Kidd behave him- 
ſelf to the Ships or Boats there ? 

Bradinham. He boarded ſeveral Ships, and took 
out of them what was for his Turn. 

Mr. Coniers. How did he uſe thoſe that be 
traded with ? 

Bradinham. Some of them came aboard ſeveril 
times, and he traded with them: But ſome of 
them came aboard when he was going away, and 
he plundered them, and ſent them aſhore with - 
out any Goods. | 

Mr. Coniers. What Countrymen were thoſe he 
ſerved thus ? 

Bradinham. Mahometans : They had dealt with 
him before conſiderably. F 

Mr. Coniers. How much did he take from 
them ? 

Bradinbam. About Five Hundred Pieces of 


Eight. 
; Mr. Coniers. How do you know that ? 
Bradinham, I ſaw it told afterwards. We went 
to Madagaſcar afterwards, and by the Way met 
with a Maoriſb Ship, and took out of her ſeveral 
Caſks of Butter, and other Things. ; 
OS Cowper. What were the Crew of this 
ip! 
Mr. J. Poel. They are indicted for the Que 
dagh Merchant. Were all the Priſoners in that 


Action ? You have given an Hiſtorical Account 


from the Beginning, that he was a meer Plun- 
derer: But now you are to come to the Vr 
dagh, for which they are indicted 3 go not be- 
yond it. 

Mr. Coniers. Look on the ſeveral Priſoners at 
the Bar, and tell whether any of the Priſoners 
were at the Taking of the Quedagh Merchant. 

Cl. of Arr. Was William Kidd there at the'T une 
the Ship was taken ? 


Bradinhcm, 


adinbam. Y es. 

- of Arr. Was Nicholas Churchill there ? 

Bradinham. Yes. 

Cl. of Arr. Do you know Fames Howe ? Was 
he there ? 

- Bradinham. Yes. 

Cl. of Arr. Had he a Share ? 

Bradinl am Yes. 

Cl. of Arr. Had Robert Lamley a Share? 

Bradinbam Yes : He was a Servant, and had 
but half a Share of the Money, and a whole 
Share of the Goods. N | 

Cl. of Arr. William Jenkins, was he there, and 
had a Share ? 

Bradinbam. Yes. : 

Cl. of Arr. Gabriel Loffe, did you know what 

ad ? 
woe HE He had half a Share of the Mo- 
ney, and a whole Share of the Goods. 

Cl. of Arr. Hugh Parrot, what had he? 

Bradinham. Half a Share. 

Cl. of Arr. Had Richard Barlicorn a Share ? 

Bradinham. He had half a Share of Money, 
and a whole Share of Goods. 

Cl, of Arr. Had Abel Owens any? 

Bradinbam He had half a Share. 

Abel Owens. Had I any of it? 

Bradinham, You had it: You took it. 

Cl. of Arr. What had Darby Mullins? 

Bradinbam He had half a Share of the Mo- 
ney, and a whole Share of the Goods. 8 

Mr. Coniers. Now we have fully proved this 
as to the Quedagh Merchant. 

Dr. Non. When you came to Madagaſcar, 
what was done there ? | 

Bradinbam. There came a Canoo to us with 
ſome Engliſh Mon in her; they were formerly ac- 

ainted with Captain Kidd, and they told him, 

ey had heard that he was come to take them, 
and hang them. 

Dr. Newton, Who were they ? 

Bradint am. They belong'd to the Moco Frigate, 

Mr. Coniers. Give a particular Account of that 
Matter 

Bradinham. When we came to Madagaſcar, there 
came a Canoo off to us. 

Mr. Corners. From whom? ; 

Bradinham, From the Moco Frigate, Captain 
Culliford was the Commander; and there were 
ſome white Men in her, that had formerly been 
acquainted with Captain Kidd ; they heard that 
he was come to take them, and hang them. He 
told them it was no ſuch thing, for he was as bad 
a5 they. 

Mr. Coniers, Were they thought to be Pirates? 

Bradinham. They were ſo. : 

_ Coniers. What was it that Captain Kidd 
aid ? 

Bradinbam. He aſſured them it was no ſuch 
thing; and afterwards went aboard with them, 
and ſwore to be true to them; and he took a 
Cup of Bomboe, and ſwore to be true to them, 
and aſſiſt them; and he aſſiſted this Captain Cul- 
liford with Guns, and an Anchor, to fit him to 

again. 

L. C. B. Ward. How came you to know all 
this? Was you aboard then? | 

Bradinham, 1 was aboard then, and I heard the 
Words. 

Dr. Newton, Were any of the Goods divided 
at Madagaſcar ? 


t 
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Bradinham. Yes. 


Mr. Coniers. Now look on the Priſoners again: 

You ſay, after he met with this Captain Cull ford, 
you went and had a Diviſion made ; pray give 
an Account of ir. 
Bradinbam. When we came to Madagaſcar, 
Captain Kidd ordered the Goods to be carried 
aſhore, and ſhared ; and he had forty Shares 
himſelf. 

Cl. of Arr. Had Nicholas Churchill a Share ? 

Bradinham. Yes. 

Cl. of Arr. Had James Howe a Share? 

Bradinham. Yes. 

Cl. of Arr. Had Robert Lamley a Share ? 

Bradinham. Yes. 

Cl. of Arr. Had William Jenkins a Share? 

Bradinbam. Les. 

Cl. of Arr. Had Gabriel Loffe a Share? 

Bradinham. Yes. 

Cl. of Arr. Had Hugh Parrot a Share? 

Bradinham. Yes. 

Cl. of Arr. Had Richard Barlicorn a Share? 

Bradinham. Yes. 

Cl. of Arr. Had Abel Owens a Share? 

Bradinham. Yes. 

Cl. of Arr. Had Darby Mullins a Share? 

Bradinham. Yes. 

Cl. of Arr. So that you ſay, every one of the 
Priſoners at the Bar had a Share. 

Bradinham. Yes. 

Mr. Coniers. What became afterwards of the 
Adventure Galley ? 

Bradinham. She was ſo leaky, that ſhe had two 
Pumps going; and when ſhe came to ſhore, 
they left her, becauſe ſhe was not fit to go to 
Sea again: And ſo Captain Kidd went aboard the 
Scuddee Merchant, and deſigned to make a Man 
of War of her. 

IS Coniers. he * is 9 — Merchant ? 
mean the Que chant ? 

Bradinhow Yes. "x 

L. C. B. Ward. What became of that Ship 
afterwards ? 

Bradinham, I left him at Madagaſcar, after the 
Money and Goods were divided ; and can give 
no Account afterwards. 

Dr. Newton. But you ſay, Capt. Kidd went 
aboard the Quedagb. 

Bradinham. Yes. 

Mr. Coniers. My Lord, we have done as to 
this Witneſs 3 if they will aſk any Thing they 


may. 
Cl. of Arr. Will any of you aſk him any Que- 
ſtions ? 


Kidd. He ſays, when he went out firſt from 
England, he went out of Plymouth in May, which 
he did not; for we went in April, therefore this 
is a Contradiction. 

L. C. B. Ward. Mr. Kidd, if you will aſk 
him any Queſtions, you may. Do you deſire 
he N be poſitive when you went from Phy- 
mout 


— It was about the Firſt of May, my 


L. C. B. Ward, What Year? 

Bradinham. In the Year 1696. 

Cl. of Arr. Nicholas Churchill, will you aſk him 
any Queſtions? 

Churchill. I would have went aſhore at Cara- 
war, but the Captain would not let me. 

L. C. B. Wera. It is proved, that you * 
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the taking of the Qyedagh Merchant, and divid- 
ing the Goods. 

Churchill. Yes, my Lord; but I could not help 
it ; I was forced to do what the Captain ordered 


me. 
Cl of Arr. James Howe, will you aſk him any 


ueſtions ? 

3 — Howe. Have not I obeyed my Captain 
in all his Commands ? | 

L. C. B. Ward. There is no doubt made of 
that. If any of you will aſk him any Queſtions, 

ou may. 

Kidd. Did you not ſee any French Paſſes aboard 
the Qucdagh Merchant? 

Bradinham. You told me you had French Paſ- 
ſes; I never did ſee them. 

Kidd. Did you never declare this to any body, 
that you ſaw theſe French Paſſes ? 

Bradinbam. No, I never did ſee any; but I 
only ſaid, I heard you ſay you had them. 

Churchill. Had I any Share ? 

Bradinbam. Yes. 

Churchill. How will you prove that ? 

Jenkins. My Lord, I aſk him, Whether I was 
not a Servant ? 

L. C. B. Ward. Aſk the Witneſs what Que- 
ſtions you will. 

Bradinbam. My Lord, he was a Servant. 

L. C. B. Ward. Who was he Servant to ? 

Bradinham. To George Bullen. 

Fenkins. My Lord, I beg you will examine my 
Indenture, for I have it in my Pocket; I had no- 
thing aboard that Ship, but what my Maſter had. 

Bradinbam But you had a Share of the Goods: 
I cannot tell whether your Maſter had it after- 
wards. 

Cl. of Arr. Gabriel Loffe, have you any Queſti- 
on to aſk him ? | 

Gab. Leffe. I have nothing to ſay to him, but 
to aſk him, Whether I did ever diſobey my 
Captain's Commands, or was any ways mutinous 

on board the Ship? 

Bradinbam. No, I cannot ſay you did. 

Cl. of Arr. Hugh Parrot, do you aſk him any 
Queſtions ? 

Parrot. No. Es 

Cl. of Arr. Richard Barlicorn, do you aſk him 
any more Queſtions ? 

Barlicern. I aſk him, Whether I was not the 
Captain's Servant? 

C. B. Ward. Yes, he ſays you was. 

Cl. of Arr. Abel Owens, will you aſk him any 
Queſtions ? | 

Owens. I have nothing to ſay; but depend 
upon the King's Proclamation. 

Cl. of Arr. Darby Mullins, have you any Que- 
ſtions to aſk him? | 
Mullins. My Lord, he knows I had nothing 
but what Captain Mad was pleaſed to give me. 

L. C. B. Ward. Was he a Servant to Captain 
Kidd, or no ? 

Bradinham. He had a half Share of Money, 
and a whole Share of Goods. 

Mr. J. Powel. What was the Reaſon ſome had 
whole Shares, and ſome half Shares ? 

Bradinham. Some were able Seamen, and ſome 
Landmen or Servants. There were in all one 
hundred and fixty Shares, whereof Capt. Kidd had 
forty ; and ſome of the Men had whole Shares, 
and ſome only half Shares. : 

Mr. Cowper. You told us at firſt, that in your 

3 


Paſſage to New-York, you took a French Banker 
and that he condemneſ her at New-7ork, ö 

Bradinbam. Les. 

Mr. Cowper. Did he offer to carry any other 
Ships he took, to be condemned? 

Bradinham. No, Sir, never. 

Mr. Conters. Call Joſeph Palmer. (II ho appeared 
Mr. Palmer, give my Lord, and the Jury, an Ac. 
count, whether you were one of the Men that 
went with Capt. Kidd in the Adventure-Galley, 

Palmer. Yes, I was. 

Mr. Coniers. Then give an Account when yo, 
left England; and of your Proceedings in Your 
Voyage. 

Palmer. About the Laſt of April, or the Begin. 
ning of May, 1696, we went out of Plymouth to 
New-York, and by the Way took a French Banker, 
And in July we came to New-York. About the 
6th of February we went to Maderas. 

Mr. Coniers, When you were at New-7ork, was 
there any Publication of any Thing, ro invi:, 
Men to come in to Captain Kidd ? 

Palmer. Yes, there were Articles ſet up for Men 
to come aboard Captain Kidd's Ship: He was to 
have forty Shares for his Ship, and every Mar 
was to have a Share; and they were to give hi 
ſix Pounds a Man for their Arms. 

Mr. Coniers, How many Men was his Com. 
plement ? 

Palmer. When we came from New-York, he 
had between one hundred and fifty and one hun. 
dred and ſixty Men. 

Mr. Coniers. Give an Account what you did 
after this : Whither did you go then ? 

Palmer, We went from New-York to Madera:, 
and from thence to Bonaviſt, and there we took 


in Salt; and from thence we went to St. Jago, and 


there we bought Proviſions; and from thence 
we went to Madagaſcar. When we were not far 
from the Cape of Good Hope, he met with Capt. 
Warren, wich three Sail of Men of War beſide. 
himſelf ; there was the Tyger, and the King fiber, 
and another Ship; and Capt. Kidd kept them 
Company about three or four Days, and after 
that went to Madagaſcar, and ſome time in Febry- 
ary arrived there; and there we watered and vi- 
ctualled. We came to Malabar about the Firſt of 
June. Then we went to Joanna, and from thence 
to Mabala; and from thence to Sanna again: 
And then we met with ſome Indian Merchants; 
ſo we watered the Ship there, and did them no 
Harm: And from thence we went to Maha!s, 
where 8 Kidd graved his Ship. We had 2 
great Sickneſs in the Ship, and ſometimes we 
loſt four or five Men in a Day. And afterwards 
we went to Joanna again, and there came aboard 
ſeveral French Men and ſeveral Engliſh Men that 
had loſt their Ship. Thoſe French Men lent 
Captain Kidd ſome Money to mend his Ship. 
And after this, we came to a Place called Mz#- 
bee, in the Red-Sea, and took in Water, an! 
Guinea Corn, that he took from the Natives: Ard 
tom thence we went to Babs-Key. 

Mr. Coniers. What Time was it that you came 
to that Babs-Key ? 

Palmer. In Fuly, 1697. 

Mr.Coniers. Now pray tell us what paſſed there? 

Palmer. When Capt. Kidd came to Babs-Key, 
he ſtay*d there about three Weeks. 

Mr. Coniers. Why did you ſtay there? Tell us 


the Reaſon of it, 
Palmer, 
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Palmer. I heard him ſay, Come Boys, I will 


make Money enough out of that Fleet. 
Mr. Coniers. Out of what Fleet ? 


Palmer. Ihe Mocca Fleet. When we came to 
the Key, he ordered ſome of his Men to look out 
as Spies. He ſent his Boat three times to make 
x Diſcovery, and he gave them Orders, either to 
rakea Priſoner, or to get an Account what Ships 
lay there. And the Boat went twice, and brought 
no News 3 but thethird time they brought Word, 
that there were fourteen or fifteen Ships lying 
there ready to fail ; ſome of them had Eng 
Colours, ſome Dutch Colours, and ſome Moor- 
;þ Colours; and there was a great Ship with red 
Colours, with her Fore- top- ſail looſe, ready to 
ſail. And Captain Kidd ordered his Men to 
take Care theſe Ships did not paſs by in the 
Night. 

Mr. Cniert. You ſay, he order'd his Men to 
watch this Fleet : How did he order them ? 

Palmer. He order'd them by a Lift in their 
Turns, to look out for the coming of this Fleet: 
And ſo after four or five Days the Fleet came 
down in an Evening, about the 14th or 15th of 
Auguſt : The next Morning Captain K:dd went 
after them, and he fell into the Midſt of the 
Fleet, and there was a Dutch Convoy, and an 
Engliſh one among them. He went into the 
Midſt of the Fleet, and fired a Gun after a 
Msoriſo Ship, and the two Men of War fired at 
us, but did no Harm, for they did not reach us. 
So we lett the Fleet, and from thence went to 
Carawar. 

Mr. Conters. Tell what paſſed there. 

Palmer. Then we met with a ſmall Veſſel be- 
longing to Aden. 

Mr. Conters. What Country did it belong to? 

Palmir. Black People, only there was one Tho- 
mas Parker, and a Portugueze, Don Antonio, on 
Board, | 
e. Coniers. Was he the Commander of the 

ip? 

Palmer. I cannot tell. 

Mr. Coniers. What did Captain K:4d do with 
this Ship? | 

Palmer. He took this Parker for a Pilot, and 
the Portugueze for Linguiſter. 

Mr. Couiers. What do you mean by that Word 
Linguiſter ? 

Palmer. An Interpreter, to ſpeak Spaniſh and 
Portugueze. 

Mr. Coniers. Did he take any Thing out of the 
Ship beſides the Men? 

Palmer. He took a Bale of Pepper, and a Bale 
of Coffee, and let the Ship go. But after this 
we went to Carawar. 

Mr. Coniers. Before you let the Ship go, how 
were the Men uſed by him? 

Palmer. He ordered ſome of the Men to be 
hoiſted up by their Arms, and drubb'd with a 
naked Cutlaſs: They were laid with their Hands 
backward, 

Mr. Coniers. When they were hoiſted up, give 
an Account how they were uſed, and for what 
Reaſon. 

Palmer. They were beat with a naked Cutlaſs, 
to make them diſcover what Money was aboard. 

Mr. Coniers, What was the next Thing? 

Palmer. He took out this Parker for a Pilot,and 
Antonio, the Portugueze, for a Linguiſter. I heard 


there was Money taken, but I did not ſee it. 
VoL V. 
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Mr. Cniers. What did he do with thoſe Men? 
1 Palmer. He kept them as the other Men were 
ept. | | 
Mr. Coniers, Was there any Demand made of 
theſe Men ? 

Palmer. When we came to Carawar, the Facto.- 
ry demanded them, and he denied them. 

Mr. Coniers. What Factory is this? 

Palmer. An Engliſh Factory. There were one 
Harvey and Maſon came to demand theſe Men. 

Mr. Coniers. And what ſaid Captain Kidd to 
them ? 

Palmer. Hedeny*d that he had any ſuch Men; 
and he kept them in the Hold, I believe, a 
Week. Several of his Men would have left him 
if they could, 

Mr. Conters. What did he do after this? 

Palmer. He put to Sea, and met with a Portu- 


guexe Man of War, and fought her: He engaged 


her five or ſix Hours, and afterwards left her, and 
then he bought ſome Hogs of the Natives. Af 
ter he went from this Carawar, he went to Porto, 
and took in fome Hogs there. And then went 
to the Iſland of Malabar, and watered his Ship; 
and his Cooper went aſhore, and the Natives cut 
his Throat. And after this Capt. K:dd ſent ſome 
Men aſhore, and order'd them, that if they 
ſhould meet any of the Natives, they ſhould kill 
'em, and plunder 'em. | 

Mr. Coniers. Go on, Sir, | 

Palmer. After that they went to the Coaſt of 
Malabar again, and in November met with a Ship, 
and took her: One Schirper Mitchel was the 
Commander; ſhe was a Me iſb Ship. fa 

Mr. Coniers. What became of her 

Palmer. Capt. Kidd carried her to Madagaſtar. 

Mr. Coniers. What Goods were in her? 

Palmer. There were two Horſes, and ten Bales 
of Cotton, that he fold to the Natives. 

Mr. Coniers. Did he ſend for any aboard at this 
Time ? 

Palmer. There was a Frenchman that was to 
He took her under 
French Colours, and haled her in French; and this 
Monſieur e Roy was to paſs for Captain, and he 
ſhewed his French Paſs, and-- 

Mr. Coniers. Give an Account of his perſonating 
the Captain. Who order'd him ſo to do? 

Palmer. Capt. Kidd order*d him ſo to do; and 
they haled him in French, and he came aboard, 
and he had a French Paſs. And then Capt. Kidd 
told him, he was Captain. 

Mr. Coniers. And he took the Ship? 

Palmer. Yes, the Cotton and Horſes, and fold 
them afterwards. 

Mr. Goniers. Whither went you next? 

Palmer. We coaſted about the Coaſt of Ma- 
labar. 

Mr, Coniers. Did you meet with any Boats 
there ? | 

Palmer. Yes, ſeveral. 

Mr. Coniers. What did you do with them? 

Palmer. Capt. Kidd robb'd and plunder'd them, 
and turned them adrift again. 

Mr. Coniers, What was the next Thing you 
did ? 

Palmer. About the Firſt of January we met 
with a Portugueze Ship. 

Mr. Coniers. Where? 

Palmer. On the ſame Coaſt we took her. 

Mr. Coniers. What did you do with that Ship? 

Rr Palmer. 
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Palmer. He kept her a Week, and took out 
two Cheſts of Indian Goods, and thirty Jars of 
Butter, and a Tun of Wax, and half a Tun of 
Iron, and an hundred Bags of Rice. | 

Mr. Coniers. Did you take thoſe Goods you 
mentioned ? 

Palmer. Yes, and carried them aboard the Ha- 
venture Galley. ; 

Mr. Coniers. What was the next Ship you met 
with ? 

Palmer. The Quedagh Merchant. ; 

L. C. B. Ward. Be very plain and particular in 
this, and how ſhe was taken; for this is the Ship 
in the Indictment, and for taking which the Pri- 
ſoners are tried. 

Palmer. About the Laſt of January ſhe was ta- 
ken : I was not then aboard the Galley, for then 
] was aboard the November, and was ordered to 

t Water. After three or four Days I went 
aboard; but I was not aboard at the Time ſhe 
was taken. About three or fbur Days after, I 
ſaw her, and Capt. Kidd was aboard; and I be- 
lieve there were taken out of her Goods to the Va- 
lue of ten or twelve Thouſand Pounds; which 
were fold, ſome before they were put aſhore, and 
ſome after. | 

Mr. Coniers. To whom were they ſold ? 

Palmer. To the Banians. Capt. Kidd kept the 
Seamen to help to ſail the Ships. 

L. C. B. Ward. What became of the Money 
the Goods were fold for ? 

Palmer. It was ſhared, 

L. C. B. Ward. What Share had the Cap- 
tain ? 

Palmer. He had forty Shares. | 

Cl. of Arr. What Share had William Kidd ? 

Palmer. He had forty Shares. 

Cl. of Arr. In Goods, or Money ? 

Palmer. In both Goods and Money. 

Cl. of Arr. Look upon Nich. Churchill; what 
had he ? | 

Palmer. He had near two Hundred Pounds of 
each, which was a Man's Share. 

Cl. of Arr. Look upon James Howe ; Had he 
any Share ? 

Palmer. Yes, a whole Share. 

Cl. of Arr. Had Robert Lamley any Share? 

Palmer. He had half a Share of the Money, 
and a whole Share of the Goods. 

Cl. of Arr. William Jenkins, Had he any 
Share? 

Palmer. He had half a Share of the Money, 
and a whole Share ot the Goods. 

Cl. of Arr. Had Gabriel Loffe any Share? 
Palmer. He had half a Share of the Money, 

and a whole Share of the Goods, 

Mr. Coniers. Why had they no more? 

Palmer. They were Land-men. 

Cl. of Arr. Hugh Parrot, Had he any? 

Palmer. He had a whole Share, 

Cl, of Arr. Had Richard Barlicorn any 
Share ? 

Pager. He had half a Share, 

Clfof Arr. Had Abe! Owens any? 

Palmer. He had a whole Share. 

Cl. of Arr. Had Darby Mullins any Share ? 

Palmer. He had a whole Share. 

Mr. Coniers. What became of the reſt of the 
Goods. 

Palmer. They were carried to Madagaſcar. 


Mr. Coniers. Who ordered the Goods to be 
hoiſted out and ſhared ? Who ordered that? 

Palmer. At the Beginning I was not there. 

Mr. Coniers. Who ordered it? 

Palmer. Capt. Kidd: And moſt of the Goods 
were aſhore before I came back; and before! 
came back, he had his Share, and moſt of the reſt, 

Mr. Coniers. How many of the Priſoners at the 
Bar had their Share of the Goods ? 

Palmer. All theſe Men. 

Cl. of Arr. Whoſe Shares were divided to them 
before you went away ? K 

Palmer. None; but only they were : 
in order to be divided, GT f. 

L. C. B. Ward. Did you hear any of them ſay, 
they had any Shares. 

Palmer. Yes, Hugh Parrot, and Gabriel Lyfe, 

Cl, of Arr. What ſay you to William Kidd ? 
Did he own he had any Share ? 

Palmer. No. 

Cl. of Arr. Did you hear Nicholas Churchill ſx 
he had any? 

Palmer. No, I did not; I cannot ſay, I heard 
them ſay ſo. 

Cl. of Arr. Did er hear Gabriel Loffe and Hug) 
Parrot ſay, they had any Shares? 

Palmer. Yes, I heard them ſay ſo. 

Mr. Coniers. Whither did you proceed next ? 

Palmer. We left Capt. Kidd there; I went no 
further with him. 

Mr. Coniers. I aſk you, Whether you met with 
any Ships beſides what you mentioned? 

Palmer. W hen we came to Madagaſcar, in the 
latter end of April, or beginning of May, 1696, 
there was a Ship call'd, The Reſolution, which was 
formerly call'd The Moco Frigate ; ſeveral of the 
Men came off to Capt. Kidd, and told him, the 
heard he came to take, and hang them. He fd, 
that it was no ſuch Thing, and that he would 
do them all the Good he could. And Captain 
Culliford came aboard of Capt. Kidd, and Capt, 
Kidd went aboard of Culliford. 

Mr. Coniers. Who was that Culliford ? 

Palmer. The Captainof the Ship. And on the 
Quarter-deck they made ſome Bomboo, and 
drank together; and Capt. Kidd ſaid, Before! 
would do you any Harm, I would have my Sov! 
try in Hell- fire; and wiſhed Damnation to him- 
ſelf ſeveral times, if he did. * And he took the 
Cup, aud wiſhed that might be his laſt, if he did 
not do them all the Good he could. 

Mr. Powel, Did you take theſe Men to be Pi- 
rates? 

Palmer. They were reckoned ſo. 

Dr. Newton. Did Captain Kidd make Culliford 
any Preſents? 

Palmer. Yes, he had four Guns of him. 

Dr. Newton. Of whom ? 

Palmer. Of Captain Kidd; he preſented him 
with them. . 

Mr. Powel. Was there not a Preſent on the 
other. Side ? 

Palmer. I believe there was, I have heard fo; 
I heard Culliford ſay, I have preſented Captain 
Kidd to the Value of four or five Hundred 
Pounds. 


Mr. Cowper. Were theſe K indneſſes done to 


Culliford, after Culliford's Men ſaid, they heard 
Capt. Kidd came to hang them? 
Palmer. Yes. 
Mr. Cour 
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Mr. Cawper. What did Captain Kidd do after 


? 
ye He went aboard the Quedagh Mer- 


ant. 

: Mr. Cowper. What did he do with his own 
ip? | 
* She was leaky, and he left her. 

Mr. Cowper. Did he carry, or attempt to carry, 
any of the Ships he took, in order to condemn 
them, beſides that French Bunker? 

Palmer. He never did, nor talked of any ſuch 


hing. 
a L. C. B. Ward. Mr. Kidd, Will you aſk this 
Witneſs any Queſtions? 

Kidd. 1 aſk him, Whether J had no French 
Paſſes? 

Palmer. Indeed, Captain Kidd, I cannot tell. I 
did hear him fay, that he had French Paſſes, but 
I never ſiw them. 

L. C. B. Ward. T hoſe Goods that were taken 
out of the Quedagh Merchant, whoſe Goods were 
they ſuppoſed to be? 

Palmer. The Armenian Merchants. I have 
heard Capt. Kidd ſay ſeveral times, he had French 
Paſſes. 

Kidd. And did you hear no Body elſe fo ſo? 

Palmer. No. 

Cl. of Arr. Churchill, Will you aſk any Que- 
ſtions ? 

Churchill, My Lord, I have no Queſtions to 
aſk him. | 

Cl. of Arr. James Howe, Will you aſk him any 
Queſtions ? 

J. Howe. No. 

Cl. of Arr. Robert Lamley, Will you aſk him 
any Queſtions ? 

R. Lamliy. No. 

Cl. of Arr. William Jenkins, Will you aſk him 
any Queſtions ? 

William Jenkins. Had I half a Share? 

Palmer. You received half a Share of Money, 
and a whole Share of Goods. | 

Will. Jenkins. Y ou know that I was a Servant, 
and had nothing in this Voyage but what my 
Maſter had. 

Cl. of Arr. Gabriel Loffe, Will you aſk him 
any Queſtions ? 

Gabriel Loffe. No. | 

Cl. of Arr. Hugh Parrot, Will you aſk him 
any Queſtions ? | 

Hugh Parrot. No. 

Cl. of Arr. Richard Barlicorn,\Will you aſk him 
any thing ? h | 

Richard Barlicorn. No. 

CL. of Arr. Abel Owens, Will you aſk him any 
thing ? 

Abel Owens. No. 

2 of Arr. Darby Mullins, Will you aſk him any 
ing ? 

Darby Mullins. No. 

Kidd. It is in vain to aſk any Queſtions. 

L. C. B. ard. Then you may make your own 
Defence. Come, Mr. Kidd, what have you to ſay 
in your own Defence ? 

Kidd. I had a Commiſſion to take the French, 
and Pirates ; and in order to that, I came up with 
two Ships, that had French Paſſes both of them. 
I called you all a Deck to conſult ; And did not 
a great many of the Men go aboard? Did not 


you . You know, Mr, Palmer, I would have 
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given theſe Ships to them again, but you would 
not; you all voted againſt it. 

Palmer. This Man (pointing to the Armenian, 
that was in Court) offered you twenty thouſand 
Rupees for the Ship, and you refu ed it. 

Kidd. Did not Iaſk. Where will you carry this 
Ship? And you ſaid, we will make a Prize of 
her; we will carry her to Madagaſcar. 

Palmer. Says Captain Kidd to his Men, Theſe 
Armenians —— ſuch a Noiſe for the Ship, that 
I muſt fay, my Men will not part with her ; bur 
there was not a quarter Part of the Men con- 
cerned in it. The Armenians came crying and 
wringing their Hands: Upon which, ſays Capt. 
Kidd, I mult ſay, my Men will not give them 
the Ship. And ſo ſome of the Men went on the 
Fore- caſtle, and pretended, they would not give 
them the Ship; but there was not a quarter Part 
of the Men concerned in it. 

L. C. B. Ward. Did thoſe Goods belong to 
Frenchmen, or Armenians ? 

Palmer. To Armenians. 

L. C. B. Ward. What was that Pretence of a 
French Paſs that was on Board the Quedagh Mer 
chant ? 

Palmer. I ſaw none. 

Kidd. But you have heard of it. 

Palmer. I have heard of it, but never ſaw 
It. 

L. C. B. Ward. Mr. Kidd, have you any more to 
ſay? You ſpeak of a Commiſſion that you had; 
ou may have it read if you pleaſe, | 

Kidd. I deſire to have them both read. 

L. C. B. Ward. Yes, they ſhall. 


Then his Commiſſion of Repriſals upon the 
French was read. 


ILLIAM the Third, by the Grace of 

God, of England, Scotland, France and 
Ireland, K:-g, Defender of the Faith, &c. Where- 
as We have taken into Our Conſideration the In- 
juries, Spoils, and Acts of Hoſtility committed by 
the French King and his Subjetts, unto, and upon 
the Ships, Goods, and Perſons of our Subjects ex- 
tending to their grievous Damages, aud ammunting 
to great Sums ; and that notwithſtanding the many 
and frequent Demands made for Redreſs and Repa- 
ration, yet none could ever be obtain'd : We did 
therefore, with the Advice of our Privy Council, 
think fit, and ordered, That general Reprizals be 
granted againſt the Ships, Goods, and Subjefts of 
the French Xing; ſo that as well Our Fle?ts and 
Ships, as alſo all other Ships and Viele, that ſball 
be Commiſſioned by Letters of Merque, or general 
Reprizals, or otherwiſe, ſhall or may lawfully 
ſeize, and take all Ships, Veſſels, and Goods be- 
longing to the French King, or his Subjetts, or In- 
habitants within any of the Territories of the French 
King : And ſuch other Ships, Viſlt, and Goods, as 
are, or ſhall be liable to Confiſcation, and bring 
the ſame to Judgment in our Higb Court of Ad- 
miralty of England, or ſuch other Court of Ad- 
miralty as ſhall be lawfully Authorized in that 
behalf, according to the uſual Courſe and Laws of 
Nations. And whereas William Kidd is thought 
fitly qualified, and bath Equipped, Furniſhed, and 
Victualled a Ship called, The Adventure Galley, 
Rr2 of 
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of the Buri hen of about Two hundred eighty-ſeven 
Tuns, whereof the ſaid William Kidd is Com- 
mander. And whereas he the ſaid William Kidd 
hath given Security with Sureties by Bond to Us, 
in Our ſaid High Court of Admiralty, accord- 
ing to the Effett and Form ſet down in certain 
Inftruttions made the ſecond Day of May, One 
thouſand Six hundred Ninety-three, and in the Fifth 
Year of our Reign, a Copy whereof is given to the 
ſaid Captain William Kidd. Know ye therefore 
that We, by theſe Preſents, grant Commiſſion 10, 
and do Licenſe and Authorize the ſaid William 
Kidd to ſet forth in warlite Manner the ſaid Ship 
calPd, The Adventure Galley, under his own 
Command, and therewith by Force of Arms to Ap- 
prebend, Seize, and Take the Ships, Veſſels, and 
Goods belonging to the French King and his Sub. 
jefts, or Inhabitants within the Dominions of the 
ſaid French King, and ſuch other Ships, Veſſels, 
and Goods, as are, or ſhall be liable to Confiſca- 
tion, and to bring the ſame to ſuch Port as ſhall 
be moſt convenient, in order to have them legally 
adjudged in Our High Court of Admiraliy, or 
ſuch other Court of Admiralty as ſhall be lawfully 
Authorized in that behalf ; which being Condemn- 
. ed, it ſhall and may be lawful for the ſaid Wil- 
liam Kidd, to ſell and diſpoſe of ſuch Ships, 
Veſſels, and Goods, ſo adjudged and condemned, in 
ſuch ſort and mann-r as by the Courſe of Admiralty 
hath been accuſtomed (except in ſuch Caſes where 
it is otherwiſe directed by the ſaid Inſtruttions and 
the AA of Parliament thereunto annexed.) Provi- 
ded always, that the ſaid William Kidd keep an 
exact Journal of his Proceedings, and therein par- 
ticularly take Notice of all Prizes which ſhall be 
taken by him, th: Nature of ſuch Prizes, the Times 
and Places of their being taken, and the Values of 
them, as near as he can judge; as alſo of the Sta- 
tion, Motion and Strength of the Enemy, as ell 
as he or his Mariners can diſcover by the beſt In- 
telligence he can get; and alſo whatſoever elſe ſhall 
come unto him, r any of his Officers, or Mariners, 
or be diſcovered cr declared unto him or them, or 
found out by Examination, or Conference with any 
Mariners or Paſſengers of, or in any of the Ships 
or Veſſels taken, or by any other Perſon, or Perſons, 
or by any other Ways or Means whatſoever touch- 
ing or concerning the Deſigns of the Enemy, or a- 
ny of their Fleets, Veſſels, or Parties, and of 
their Stations, Ports, and Places, and of their In- 
tents therein ; and of what Merchant Ships or 
Veſſels of the Enemy's bound out, or home, or to 
any other Place, as he, or his Officers, or Ma- 
riners ſhall hear of, and what elſe material in 
thoſe Caſes may arrive to his, or their Know- 
ledge z of all which he ſhall from Time to Time, 
as he ſhall, or may have Opportunity, tranſmit an 
Account to our Commiſſioners for executing the 
Office of Lord High- Admiral of England, or 
their Secretaries, and to keep a Correſpondence 
with them by all Opportunities that ſhall preſent. 
And further Provided, That nothing be done ly 
the ſaid William Kidd, or any of his Officers, 
Mariners, or Company, contrary the true Mean- 
ing of Our aforeſaid Inſtrufions , but that the 
ſaid Inſtruftions ſhall be by them, and each and 
every of them, as far as they, or any of them are 
therein concern'd, in all Particulars well and 
duly perform d and obſerved. And we pray and de- 
fire all Kings, Princes, Potentates, Eſtates, and 
Republicks, being our Friends and Allies, and all 
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others to whom it ſhall appertain, to give the ſail 
William Kidd all Aid, Afiftance and Succour 
in their Ports with his ſaid Ship, Company and 
Prizes, without doing, or ſuffering to be done, 
to him any Wrong, Trouble or Hindrance ; Ip, 
offering to do the like, when We ſhall be by them 
thereunto defired. And We will and require al. 
Our own Officers whatſcever, to give him Succour 
and Aſiſtance as Occaſion ſhall require. This Our 
Commuſſion to continue in force 100 farther Order 
to the contrary from Us, or Our Commiſſioner; 
for executing the Office of Lord igh- Admiral 
of England. In Witneſs whereof We have cay- 
fed the Great-Seal of Our High Court of Admi. 
ralty of England to be hereunto affixed. Given 
at London the Eleventh Day of December, in 
the Year of Our Lord, One thouſand Six hun. 
dred Ninety-five, and in the Seventh Year of 
Our Reign. 


OsLAN DO Gre, Ry, 


Mr. J. Potpel. Capt. Kidd, Can you make it 
appear there was a Trench Paſs aboard the Que 
dagh Merchant. 

Will. Kidd My Lord, theſe Men ſay, They 
heard ſeveral ſay ſo, 

Mr. Conters. But all came from you. 

L. C. B. Ward. If there was a French Pals in 
the Ship, you ought to have condemned her az 
Prize, 


Then his other Commiſſion was read for Cruj- 
ling againſt the Pirates. 


WILLIAM R. 


King of England, Scotland, * France, 
and Ireland, Defender of the Faith, &c. To Ow 
truſty and well-belyved Captain William Kidd, 
Commander of the Ship Adventure Galley, or 1 
any other, the Commander for the Time being, 
Greeting. Whereas We are informed, That Cap- 
tain Thomas Too, John Ireland, Captain Tho- 
mas Wake, and Captain William Maze, « 
Mace, and other Our Subjects, Natives, or Ju- 
habitants of New-England, New-York, and 
elſewhere, in Our Plantations in America, have 
aſſociated themſelves with divers other wicked and 
il. diſpoſed Perſons, and do, againſt the Law of 
Nations, daily commit many and great Piracits, 
Robberies, and Depredations upon the Seas in the 
Parts of America, and in other Parts, to tht 
great Hindrance and Diſcouragement of Trade and 
Navigation, and to the Danger and Hurt of Our 
loving Subjects, Our Allies, and all others Na- 
vigating the Seas upon their lawful Occaſions : 


Now Know Ye, That We being defirous to pre- 


vent the aforeſaid Miſchiefs, and, as far as it 
Us lies, to bring the ſaid Pirates, Free-Booters, 
and Sea-Rovers to Juſtice, have thought fit, and 
do bereby Give and Grant unto you the ſaid 
Captain William Kidd (e whom Our Commiſ- 
fioners for Exerciſing the Office of Our Lord 
Highe Admiral of England, have Granted a Com- 
— as a private Man of War, bearing Dali 


the Eleventh Day of December, One thouſand 
is 


ILLIAM III. By the Grace of Gov, 
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Six hundred and Ninety- fue) and unto the Com- 
nander of the ſaid Ship, for the Time being, and 
unto the Officers, Mariners, and others, who 


ſhall be under your Command, full Power and 


-bority, to Apprebend, Seize, and Take into 
2 Cuody, ** the ſaid Captain Thomas 
Too, John Ireland, Captain Thomas Wake, 
and Captain William Maze, or Mace, as all 
ſuch Pirates, Free- Booters, and Sea-Rovers, be- 
ing either Our own Subjects, or of any other Na- 
lions aſſociated with them, which you ſhall meet 
upon the Coaft or Seas of America, or in any 0- 
they Seas, or Ports, with their Ships and Veſ- 
ſels, and alſo ſuch Merchandizes, Money, Goods, and 
Wares, as ſhall be found on Board, or with them, 
in caſe they ſhall willingly yield themſelves : But if 
they will not ſubmit without Fighting, then you are 
by Farce to compel them to yield. And We do alſo 
require you 10 bring, or cauſe to be brought, ſuch 
Pirates, Free-Booters, and Sca-Novers, as you ſhall 
ſeize, to a legal Trial; to the End they may be 
proceeded againſt according to Law in ſuch Caſes. 
And We do hereby charge, and command all Our 
Officers, Miniſters, and other Our loving Sub- 
jefts whatſoever, to be Aiding and Aſſiſting to you 
in the Premiſes. And we do hereby enjoyn you to 
keep an exatt Fournal of your Proceeding in the 
Execution of the Premiſes, and therein to ſet down 
the Names of ſuch Pirates, and of their Officers 
and Company, and the Names of ſuch Ship; and 
Veſſels as you ſhall by virtue of theſe Preſents ſeize 
and take, and the Quantities of Arms, Ammuni- 
tion, Proviſion, and Loading of ſuch Ships, and 
the true Value of the ſame, as near as you can 
judge. And we do hereby ftrittly charge, and 
command you, as you ſhall anſwer the ſame at your 
utmoſt Peril, That you do not in any manner of 
Ful, or moleſt any of Our Friends or Allies, 
their Ships, or Subjetts, by Colour or Pretence of 
theſe Preſents, or the Authority thereby Granted. 
In Witneſs whereof, We have cauſed Our Great- 


Secl of England to be affixed to theſe Preſents. 


Given at Our Court at K-»/ing/on, the Twenty- 
ſixth Day of January, One thouſand Six hun- 
dred Ninety-five, in the Seventh Year of Our 
Reign, | 


L. C. B. Ward. Now you have had the Com- 
miſſions read, What do you excuſe your ſelf 


by ? What Uſe do you make of them to juſtify 


or defend your ſelf 

Will. Kidd. About this Quedagh Merchant. 

L. C. B. Ward. What, would you have her a 
French Ship ? 

Kidd. Under a French Commiſſion. The Ma- 
ſter was a Tavern-keeper at Suratt: Do not you 

that, Mr. Palmer ? 
almer. | was not on board when this Paſs 
came; I never ſaw it. | 

L. C. B. Ward. But then you ſhould have con- 
demned this Ship, if ſhe had been a French Ship, 
or had a French Paſs. 

Kidd. The Evidence ſays, It was by my Order 
that the Goods were taken out; I was not at 
the ſharing of the Goods, I knew nothing of it. 

L. C. B. Ward. Out of the Goods that were 
taken, ſome were ſold in the Country there, and 
the Produce of them was ſo much Money; it is 
proved, That that Money was divided; and pur- 
luant to the Articles ſet up, you were to have 
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forty Shares, and the reſt of the Men whole, or 
half Shares, as they deſerved. Now this Money 
both theſe Men ſwear it was taken by you: And 
the firſt ſwears, That the Goods not ſold then, 
that remained in the Ship, were alſo divided, and 
that you had forty Shares of them: And the o- 
ther ſays, He did not ſee the Goods divided, but 
two of the Men acknowledged it. 

Kidd. My Lord, this Frenchman was aboard 
five or ſix Days before I underſtood there was a- 
ny Engliſhmen aboard. Well, ſaid I, What are 
you? An Englihman, I am Maſter. What have 
you to ſhew for it? Nothing ſays he. When 
they ſee a French Paſs, they will not let the Ship 


g. 

Mr. J. Powel. You have produced Letters Pa- 
tents that impowered you to take Pirates; Why 
did you not take Culliford ? 

Kidd. A great many of the Men were gone a- 
ſhore. 

Mr. J. Powel. But you preſented him with 
Great Guns, and ſwore you would not meddle 
with them. 

L. C B. Ward. When the Queſtion was put, 
Are you come to take us, and hang us? You an- 
ſwered, I will fry in Hell before I will do you 
any Harm. 

Kidd. That is only what theſe Witneſſes ſay. 

- C. B Ward. Did you not go aboard Culli- 

or 
f Kidd. I was not aboard Culliford. 

L. C. B. Ward. I heſe I hings preſs very hard 
up you We ought to let you know what is 
obſerved, that you may make your Defence as 
well as you can. 

Kidd. J defire Mr. Davis m. be called, He 
was called accordingly, and nppeared.) / 
pray give an account whether you did nos 4 

rench Paſs? 

L. C. B Ward. You are his Witneſs ; you :uſt 
anſwer what he aſks you. 

Mr. Davis. I came a Paſſenger from Madageſcar, 
and from thence to Amboyna, and there he ſent 
his Boat aſhore, and this Man was aſhore; and 
there was one ſaid, Capt. Kidd was. puvliſhed 
a Pirate in Exgland; and he gave thoi: Paſſes to 
him to read. The Captain faid, they were 
French. 

L. C. B. Ward. Who gave them? 

Mr. Davis. Capt. Kidd gave them. 

L C. B. Yard. Did you know any Thing of 
taking the Quedagh Merchant ? | 

Mr. Davis. No, no. 

L. C. B. Ward. Then you cannot ſay, they 
have any relation to the Quedagb Merchant. 

Mr. Davis. No, not J. 

Kidd. You heard Capt. Elms fay, They were 
French Paſſes. 

Mr. Davis. Yes, I heard Capt. Elms ſay, They 
were French Paſſes. Says he, if you will, I can 
turn them into Latin, 

Mr. Bar. Hatſe!!. Have you any more to ſay, 
Capt. Kidd. 

Kidd. IJ have ſome Papers, but my Lord Bella- 
mont keeps them from me, that I cannot bri g 
them before the Court. 

Cl. of Arr. Have you any more to ſay? 

Kidd. J have ſome to call, that will bear 
Teſtimony to my Reputation. 

L. C. B. Ward. Call whom you pleaſe, we will 
not abridge you, 

Kidd. 
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L. C. B. Ward. Who were they that ſurren. 


dd. Call Mr. Bradinbam. I deſire this of 
him, whether he never ſaw the French Paſſes, 
and whether he did not tell Col. Baſs ſo ? 

Bradinbam. I never ſaw a French Paſs; I only 


heard ſo. | 
Col. Baſs, I have heard Mr. Bradinham ſay, 


He heard Capt. Kidd ſay, he had French Paſſes on 


Board; but I never heard him ſay, he ſaw them 
Paſſes. 

Kidd. He juſt now denied that he ever ſaw the 
French Paſſes, or heard of them. 

L. C. B. Ward. He ſays ſo now, that he never 
ſaw them, only he heard you ſay ſo. Col. Baſs, 
have you heard him ſay the Paſſes related to the 
Quedagh Merchant 8 

Col. Baſs. He has often ſaid, he heard Kidd ſay 
the French Paſſes were aboard. ; 

Cl. of Arr. Have you any more Witneſſes to 
call? 

Kidd. 1 deſire Mr. Say may be called: He is in 
the Priſon, I defire he may be ſent for. 

L. C. B. Ward. We will give you all the liber- 
ty you can expect. If you have any more, you 
were beſt call them all together. In the mean 
time, what ſay you, Churchill? 

Churchill. I deſire Col, Baſs may be called, and 
that this Affidavit may be read. 

IL. C. B. Ward. Col. Baſs, what have you to 
ſay for N. Churchill? 

Col. Baſs. My Lord, I only wait for his 


Queſtion. 
L. C. B. Ward. Churchill, What will you aſk 


Col. Baſs * 
Churchill. Whether I did not ſurrender my 


ſelf to him. 

L. C. B. Ward. If you can make your Caſe 
come within the Proclamation, you muſt make 
it appear, that you ſurrendered according to the 
Directions of it. | 

Churchill. My Lord, we came in, in the Year 
1699, and ſurrendered our ſelves to Col. Baſs. 

C. B. Ward. If you can make it appear that 
you ſurrendered your ſelves in purſuance of that, 
to the Perſons appointed to receive your Surren- 
der, that will be ſomewhat to the Point ; but Col. 
Baſs had not Power by that Proclamation to re. 
ceive your Surrender; and therefore you cannot 
have any Benefit by it, unleſs you bring your 
Caſe within it. But you may call Col. Beſs, 
if you will, 

Churchill, My Lord, we came in upon that 
Proclamation, and might have gone away any 
Day if we would ; we but ſtay'd in the Coun- 
try, and we never offered to go away till 
it was my Lord Bellamont's Pleaſure to ſend for 
us. 

L. C. B. Ward. You may call Col. Baſs, and 
hear what he ſays. 5 

Churchill. Col. Baſs, will you be pleaſed to 
tell my Lord, whether we did not ſurrender our 
ſelyes to you in purſuance of the King's Procla- 
mation. 

Col. Baſs. My Lord, about the 29th of May, 
1699, I had an Account of ſome Perſons, that 
were ſuppoſed Pirates, that were come to ſur- 
render themſclves; and on my Landing, theſe 
two Perſons came to me, and ſurrendered to 
me the 4th of June, 1699. And I told them, 
8 muſt refer their Caſe to his Majeſty at 

ome, 


/ 


o 


ered to you? 

Col. Baſs. Nicholas Churchill, and James Howe 

L. C. B. Ward. Where were you Governour 3 

Col. Baſs. At the Province of Weſt-Zerſcy, 

Dr. Oxenden. How came they here ? | 

Col. Baſs, I left them under Bail. 

L. C. B. Ward. Did you ſend them over? 

Col. Baſs. No, my Lord, I came to Euglind 
before : I left them in Cuſtody. They were ſent 
over Priſoners by my Succeſſor. 

L. C. B. Ward. What did they ſay to you when 
they ſurrendered themſelves to you ? 

Col. Baſs. They ſaid they had been in the 
Indies, and that they had committed ſeveral Piri. 
cies, and deſired they might have the Benefit of 
his Majeſty's Proclamation. 

L. C. B. Ward. What Pirates did they mention 
to you? 

Col. Baſs. They mentioned the Moca Frigate, 
and Capt. Kidd. 

Dr. Oxenden. Had you the Proclamation ? 

Col. Baſs. No; but I had ſeen one of them, 

L. C.B: Ward. Did you take your ſelf allowed 
to receive their Surrender ? 

Col. Baſs. No, my Lord, I did not. 

i Cl. of Arr. Nicholas Churchill, have you quite 
one ? 

N. Churchill and James Howe. Ves, Sir, we came 
in upon his Majeſty's Proclamation, 

: 2 of Arr. Robert Lamley, what have you to 
ay! 

Robert Lamley. My Lord, I was but a Servant, 

L. C. B. Ward. Who was you a Servant to? 

Robert Laml:y. To Mr. Owens. 

L. C. B. Ward. How does that appear ? 

Robert Lamley. The Surgeon knows it. 
Bradinbam. My Lord, he was concern'd with 
the Cook. 

Robert Lamley. My Lord, here is my Indenture, 
(Which was read.) 


Cl. of Arr. William Jenkins, what have you to 


ſay? 

William Jenkins. IJ have nothing to ſay, but l 
was a Servant to Mr. Bullen. 

L. C. B. Ward. Where is your Witneſs to prove 
it ? 

Jenkins. Both the King's Witneſſes know it. 

Bradinham and Palmer. My Lord, he was his 
Servant. 

a Cl. of Arr. Gabriel Loffe, what ſay you for your 
elf ? 

Loffe. My Lord, about the Year 1696, Ienter- 
ed my ſelf on Board Capt. Kidd, and went out 
with him, and I never diſobeyed his Command in 
any Thing. 

L. C. B. Ward. Lid he go out under the firlt 
Commiſſion ? 

Palmer. He came aboard at New-York. 

L. C. B. Ward. Did you take him in before, o 
after the Articles were ſet up? 

Palmer. After the Articles were ſet up. 

I. C. B. Ward. Did Capt. Kidd take any No- 
tice of his Commiſſion in the Articles? 

Palmer. Yes, my Lord, he did mention chem. 
I have a Copy of the Articles. 

Mr. Crawley. Mr. Palmer, Are theſe Articles the 
Copy of the Articles ſet up by Capt. Kidd a! 
New-York ? ; 


Palmer. Yes. 
Mr. 
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— 


he 
al 


1701. 
Mr. J. Gould. Did you examine them? 
Palmer. To the beſt of my Knowledge they 


4 true Copy. 
.J. Tourton, Did you compare them with the 


Original ? 
— No, my Lord. 


| Cl of Arr. Gabriel Loffe, Have you any more to 
ſay ? | 
2 Yes, a great deal more to aſk the Evi. 


nce. 
0 of Arr. What will you aſk them? 
276. Whether I did not obey the Captain. 
Mr. J. Tourton. There is no Scruple to be made 
f that. 
g Liffe. | went out to ſerve his Majeſty under 
his Commiſſion. b 

L. C. B. Ward. But how came you to take part 
of the Money? : 

Liffe. J had what they pleaſed to give me. 

L. C. B. Ward. You mult needs imagine, that 
when Capt. Kidd did theſe extravagant Things, 
and divided the Money and Goods, that he did 
not act according to his Commiſſion. What 
could you think of it? i 

Cl. of Arr. Hugh Parrot, what have you to ſay 
for your ſelf ? 2 

Parrot. My Lord, in the Year 1695, in the 
Month of O#ober, I ſailed out of Plymouth in a 
Merchant-man, bound for Cork in Ireland, there to 
take in Proviſions; thence to the Iſland of Barba. 
dos; and in ſight of the Iſland of Barbados, I was 


taken by a French Privateer, and carried ro Mar- 


tinico and thence coming in a Tranſport - hip, 
was brought to Barbados; there I Hip d my 
ſelf in a Veſſel bound to Newfoundland, and 
thence to Maderas : And then I went to Mada- 
gaſcar, and there I ſtay'd ſome ſhort time after, 
and came in Company with Capt. Kidd ; and 
then the Commander and I had a falling out, and 
ſo I went aſhore at that Iſland: And under- 
ſtanding that Capt. Kidd had a Commiſſion from 
the King, I came aboard Capt. Kidd's Ship, and 
ever ſince have been with with him. 

L. C. B. Ward. Did you come in after he had 
been at New-York ? 

Parro', This was in the Year 1697, 

L. C. B. Ward. You have acted with him, and 
ſhared with him. Could you imagine he was 
acting according to his Commiſſion, when he 
was doing theſe Things ? 

Parrot. I thought I was ſafe where the King's 
Commiſſion was. | 

L. C. B. Ward. The Commiſſion was to take 
Pirates, and not to turn Pirates. 

Parrot. Mr. Palmer, did you ever ſee me guilty 
of _ ill Thing? Did I ever diſobey my Cap- 
tain? 

Palmer. You were always obedient to your 
Commander. 

Parrot. Then I came to Madagaſcar with Cap- 
tain Kidd, where I might have gone aboard a 
known Pirate, but I refuſed it, and kept cloſe to 
my Captain: And when I came to New- Eng- 
land, I might have gone away as others did; but 
| had my Liberty at Boſton for about a Week, 
_ went up and down, and I ſurrender'd my 


L. C. B. Ward. You did not ſurrender your 


ſelf, but only you had a Liberty to go away, 
and did not. &. he nas 1 


Parrot. 1 thought there was no need of it. My 
l 5 
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Lord, I deſire you would aſk the Witneſſes whe- 
ther I ever diſobeyed the Captain's Commands. 

L. C. B. Ward. They fay no otherwiſe, but 
that you went willingly. 

4 - of Arr. Richard Barlicorn, what have you to 

* 

Barlicorn. My Lord, I beg leave that I may 
produce ſome Evidence for my Reputation. Here 
is a Certificate from the Pariſh where I was 
born, | 

L. C. B. Ward. That will ſignify nothing ; we 
— read Certificates; they muſt ſpeak Viva 

oce. 

Barlicorn. Call Benjamin Bond, Daniel Phillips, 


and Fames Newton. 
L. C. B. Ward. What do you call theſe Wit- 


neſſes for? 


Barlicorn. To give an Account of my Reputa- 
tion, what they know of me. 

Ben. Bond. 1 knew him when he was a Child, 
and he was very civil and honeſt ; I lived near 
him till he was 13 or 14 Years old: And he 
came of honeſt Parents, and behaved himſelf ve- 
ry civilly all that Time. 

L. C. B. Ward. Have you known any Thing 
of him ſince ? 

Bond. No, my Lord. 

L. C. B. Ward. What have you to ſay further? 
Barlicorn. My Lord, I was a Servant to Capt. 
Kidd, and have been with him fix Years ; and I 
have a Certificate from ſeveral of my Relations 
that will teſtify ir. 

Cl. of Arr. Richard Barlicorn, have you any 
Thing more to ſay ? 

Barlicorn. I am a Servant to Captain Nidd. 

L. C. B. Ward. How long have you been ſo? 
Where was it that you came firſt to be his Ser- 
vant ? 

Barlicorn, At Carolina. 

a Cl. of Arr. Abel Owens, what ſay you for your 
elf? 

Owens. My Lord, I deſire the Privilege of the 
Proclamation. I entered my ſelf into the King's 
Service. I have been in the King's Service, ac- 
cording to his Majeſty's Proclamation. I defire 
it may be read. ¶ I bicbh was done.) 

L. C. B. Ward. You deſire the Benefit of this, 
Proclamation; but you muſt bring your ſelf under 
the Qualifications it requires, if you would have 
any Benefit of it. 

Mr. Crawley. He has a Certificate of it. 

L. C. B. Ward. Is it within the Proclamati- 
on ? 

Mr. Crawley. The Certificate is dated the 15th 
of March, 1700, from Mr. Riches, a Juſtice of the 
Peace in Southwark. 

L. C. B. Ward. Mr. Riches, I ſuppoſe, did be- 
lieve he was within this Proclamation. 

Mr. J. Gould. The Pardon extends to all Per- 
ſons for Piracies committed before that Time, 
if they ſurrender themſelves to ſuch and ſuch, 
and enter themſelves on board one of his Maje- 


ſty's Ships. 

Mr. . A Juſtice of the Peace is not with- 
in the Proclamation. 

Cl. of Arr. Have you any more to fay ? 

Owens. Only to deſire the Benefit of that Pro- 
clamation. 

L. C. B. Ward. He ſurrender'd himſelf to Ju- 
ſtice Riches, and then entered himſelf aboard one 
of his Majeſty's Ships z and then there roo 

ence. 


F 
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L. C. B. Ward. What Queſtions would you aſk 


dence againſt him when on board, and he was 
ſeized: This may be fit to recommend him to 
the King's Mercy, but it is not a Defence a- 
gainſt the Accuſation. | 
Cl. of Arr. Darby Mullins, What do you ſay for 
your ſelf? 8 | 

Mullins. 1 came in upon the King's Act of 
Grace; I came aſhore with the reſt of the Peo- 

le. 

L. C. B. Ward. What have you to ſhew, to en- 
title you to the Benefit of the Proclamation. 

Mullins. I was ready to die of the Bloody-Flux, 
and not able to go my ſelf, but I ſent my Name 
in to the Governour. 

L. C. B. Ward. Where was you when you was 
ſo ſick ? 

Mullins. In Weſt-Ferſey. I came aſhore in Cape 
May. I was ſick like to die all the Way from 
Madagaſcar, expecting every Minute to die with 
the Bloody-Flux. 

Dr. Oxenden. How came you to leave Captain 
Kidd ? 

Mullins. He uſed me very hardly, and there- 
fore I left him. 

L. C. B. Ward. You had a Dividend of the 
Money and Goods. 

Mullins. He gave it me, and afterwards took 
it from me. 

L. C. B. Ward. Was he your Maſter ? 

Mullins. I had no Maſter, 

Dr. Oxenden. How did you come to Ferſcy ? 

Mullins. I came there with Capt. Shelley; he is 
in Court. | 

Dr. Oxenden. You were aboard Capt. Culli- 

ford. E | 

Mullins. I came home, in hopes to get the 
King's Pardon. | 
L. C. B. Ward. That which you ſay is very 
odd; though you quitted Capt. Kid's Ship, you 
went into Culliford's 

L. C. B. Ward. Capt. Kidd, 2 ſaid you had 

more to ſay juſt now; if you have, let us hear 


it. 
Kidd. 1 deſire this Man may be heard two or 
three Words. | 

L. C. B. Ward. What is his Name? 

K:dd. Mr. Say. | 

Mr. Say. I happened to be at the Treaſury. Office 
in Broad. ſtreet to receive ſome Money, and Mr. 
MA bite was there; and he aſked me, Will you go 
along with me, and fee one Elbury, that is in the 
Marjſhalſea for Debt? Says I, I am a Stranger to 
him, I do not care to go. Says he, Bear me Com- 
pany. So I went with him, and when I came 
there, I ſaw Capt. Kidd's Men. And this Mr. 
Elbury was in Company with Capt. Kidd's Sur- 
fon, Says I, I am a Brother of the Quill, I 

ould be glad to drink a Glaſs with you. We 
ſtay d there but a little while, and aſked what 
that Man was? ſays he, He his Capt. Kidd's Sur- 
geon. Upon this I ſaid, Here is a mighty Noiſe 
about Capt. Kidd; ſays he, I believe he has done 
but what he can anſwer, or that can do him any 
hurt. Says I, Where have you been with him ? 
He faid, at Madagaſcar. 

L. C. B. Ward. Mr. Bradinham was with them, 
there is no doubt of that. Ir is not to be que- 
ſtioned, that he would not ſay any Thing ill of 
_ then. Capt. Kidd, have you any Thing more 
do lay. 

Kidd. Call Capt. Humphrys. (Who appeared.) 


3 


him? 1 

Kidd. What do you know of me? 

Humphrys. I knew you, Sir, in the Meſt. Jngi;; 
in the beginning of the late War; and I know 
you had the Applauſe of the General, as I can 
ſhew by the General's Letter. I know nothing 
further of you. 

Kidd. Did you know any Thing that I wa; 
guilty of any Piracies ? | 

Humphrys. No; but you had a general Ap. 
plauſe for what you had done from time to 
dime. 

L. C. B. Ward. How long was this ago? 

Humpbrys. Twelve Years ago. 

L. C. B. Ward. That was before he was turn. 
ed Pirate. 

Kidd. Call Capt. Bond. (Who appeared ) 

L. C. B. Ward. What do you call him for? 

Kidd. Capt. Bond, Pray will you gie an Ac. 
count what you know of me. 

Bond, I know you was very uſeful at the he. 
ginning of the War in the Veſt- Indies. 

Mr. B. Hasſell. To be ſure they had a good 0. 
Pinion of him in 1695, when they granted him 
the Commiſſion. 

Kidd. There is nothing in the World can make 
it appear I was guilty of Piracy ; I kept Compan 
wick Capt Warren for ſix — : T: 

Mr. Coniers. I believe you kept Company more 
with Captain Culliſord, than with Captain e 


ren. 
Kidd. I never deſign'd to do any ſuch Thing, 
Mr. Cniers. My Lord, we will fay nothing at 
— but leave it to your Lordſhip to direct the 
ury. 5 
Kidd. J have many Papers for my Defence, if 
I could have had them. 
L.C B. Ward, What Papers were 4 
Kidd. My French Paſſes. 88 "oy 
I. C. B. Ward. Where are they? 
Kidd. My Lord Bellamont had them. 
L. C. B. Ward. If you had had the Fre 
Paſſes, you ſhould have condemned Ships. 
Kidd, J could not, becauſe of the Mutiny in 
my Ship. 
I. C. B. Ward. If you had any Thing of Diſfa- 
bility upon you, to make your Defence, you 
ſhould have objected it at the beginning of your 
Trial; what you mean by it now I cannot tell. 


If you have any Thing more to ſay, you may 


ſay it, the Court is ready to hear you. 

L. C. B. Ward. Gentlemen of the Jury, the Pri- 
ſoners at the Bar, V. Kidd, N. Churchill, J. Howe, 
R. Lamley, V. Jenkins, Gab. Loffe, Hugh Parrot, 
Rich. Barlicorn, Abel Owens, and Darby Mullins, in 
Number Ten, ſtand all here Indicted for the 
Crime of Piracy, cha to be committed by 
them. And the Inſtance of the Crime, is for Fe- 
loniouſly and Piratically Seizing and Taxing the 
Ship called The Quedagh- Merchant, with the Apps 
rel and Tackling thereof, to the value of 400/. and 
divers Goods mentioned in the Indictment, to the 
Value of 4300 J. the Goods of ſeveral Perſons un- 
known, from the Mariners of the ſaid Ship, and 
this at High Sea, within the Juriſdiction of the 
Court of Admiralty, about ten Leagues from Cui. 
ſheen in the Eaft- Indies the 30th of January, 1697, 
and in the 8th Year of his Majzſty's Reign, Now 
whether all, or any, and which of theſe Priſo- 
ners, are guilty of this Crime of Piracy laid * 

| this 
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is Indictment, or not guilty, it is your Part to 
— according to dimes that has been 
given on both Sides. The Crime charged on them 
Piracy, that is, Seizing and Taking this Ship 
and Goods in it, piratically and feloniouſly : The 
Time and Place is laid alſo in the Indictment. 
To make good this Accuſation, the King's Coun- 
cil have produced their Evidence; and two Wit- 
neſſes have been examined in this Caſe, each of 
them were in the Ship which took the Quedagh 
Merchant, and very well acquainted with all the 
proceedings; that is, Robert Bradinbam, and Jo- 
The firſt has given you an hiſto- 
rical Account of the whole Proceedings of Capt. 
Kidd, from his wank. ==, out of * in the 
Adventure-Galley, to the I ime of this Fact charged 
on them. They tell you, That about May, 1696, 
the King intruſted this Capt. Kidd with two 
Commiſſions, and they were both read to you : 
By one of them, under the Admiralty-Seal, he 
was authorized to ſer out as a Privateer the Ad- 
wenture-Galley, and therewith to take and ſeize 
the Ships and Goods belonging to the French 
King, or his Subjects, and ſuch other as were lia- 
ble ro Confiſcation. And by the other Commiſ- 
fion, under the Broad-Seal of England, Authority 
wasgiven for theTaking of ſome Pirates by Name, 
and all other Pirates in the ſeveral Places therein 
mentioned z but in no ſort to offend or moleſt 
any of the King's Friends or Allies, their Ships 
or Subjects, by Colour thereof. And by both 
Commiſſions, Command was given to bring all 
ſuch Ships and Goods, as ſhould be taken, to legal 
Trials and Condemnations. They tell us, That 
this Ship ſer out from Phmouih about May, 1696, 
and that in their Paſſage, they did take a French 
Ship, and they did condemn that Ship. Now, 
Gentlemen, you muſt bear this in your Minds, 
that to make it Piracy, it mult be the taking pi- 
ratically and feloniouſly upon the High Sea, with- 
in the Juriſdiction of the Admiralty of England, 
the Goods of a Friend, that is, . ſuch as are in 
Amity with the King. Now you ſee what Way 
they went to work, and what Meaſures they took. 
Captain Kidd goes out, and goes to New-York ; 
and when he was there, he has a Project in his 
Head, of ſerting up Articles between himſelf and 
the People that were willing to be concerned with 
him : For now, whether it ſeems more probable 
from what followed, that Captain K:dd deſigned 
to manage himſelf according to the Meaſures 
given him, and the Powers of his Commiſſions, 
or any other Way, you muſt conſider ; for it is 
told you, T hat between one hundred and fifty and 
one hundred and ſixty Men came in under theſe 
Articles, whereof the other Priſoners were partand 
concerned in them. And as to thoſe Articles, the 
Import of them was, That whatever ſhould be 
taken by theſe People in their Expeditions, ſhould 
bedivided into one hundred and ſixty Parts, where- 
of Capt. Kidd was to have forty Shares for his Part, 
and the reſt were to have according to the Merit 
of each Party, ſome whole Shares, and ſome half 
Shares, 

Now after theſe Articles, you perceive what Pro- 
greſs they made, and what Cour ſe they took; they 
went from one Place to another, and uſed a prerty 
deal of Severity wherever they came. A Deſign 
they had to go into the Red-Sea, and they had Ex- 
pectations of the Mocca Fleet that lay at Mocca, 
and hay ſent their Spies three times to get Intel- 
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ligence: The two firſt times they could make no 
Diſcovery; but the third time they made an effe- 
ctual Diſcovery, that the Fleet was ready ta fail 3 
and in the mean time Capt. Kidd lay there in Ex- 
pectation of this Fleet; and, as the firſt Witneſs 
tells you, Capt. Kidd ſaid, He intended to make 
Voyage out of this Fleet. Well, he had a Diſ- 
covery of this Fleet, and they came accordingly; 
and they tell you, that he and his Men in the 
Ship did attack one of the Ships : But theſe Shi 
being guarded by two Men of War, he could 
make nothing of them; however, he ſhewed-what 
his Intention and Deſign was. Could he have 
proved, that what he did was in purſuance of his 
Commiſſions, it had been ſomething : But, what 
had he to do to make any Attack on theſe Ships, 
the Owners and Freighters whereof were in Amity 
with the King ? This does not appear to be an 
Action ſuitable to his Commiſſion. After he had 
done this, he came to Land, and there, and after- 
wards at Sea, purſued ſtrange Methods, as you 
have heard, The ſeeming Joftification he depends 
on, is his Commiſſions. Now it muſt be obſerv'd 
how he acted with relation to them, and what 
Irregularities he went by, He came to a Place in 
the Indies, and ſent his Cooper aſhore, and that 
Cooper was killed by the Natives; and he uſes 
Barbarity, and ties an Indian to a Tree, and ſhoots 
him to Death. Now he went from Place to Place, 
and committed Hoſtilities upon ſeveral Ships, 
dealing very ſeverely with the People. 

But this being ſomething foreign to the Indict- 
ment, and not the Facts 2 which the Priſoners 
at Bar are indicted, we are confined to the Que- 
dagh Merchant ; but what he did before, ſhews his 
Mind and Intention not to act by his Commiſſi- 
ons, which warrant no ſuch Things. Gentlemen, 
you have an Account, that he met with this Ship, 
The Quedagb Merchant, at Sea, and took her; 
that this Ship belonged to People in Amity with 
the King of England ; that he ſeized this Ship, 
and divers Goods were taken out of her and fold, 
and the Money divided purſuant to the Heads 
contained in thoſe Articles ſet up at Neu- Tork. 
The Witneſſes that ſpeak to that, come home to 
every one of the Priſoners : They tell you, that 
this Dividend was made ; that Captain Kidd had 
forty Shares of the Money, and the reſt of the Pri- 
ſoners had their Proportions according to the Ar- 
ticles, ſome whole Shares, and ſome a half Share 
of that Money. After they had ſeized on the Ship, 
you hear of a certain Sort of Project, that a 
Frenchman ſhould come and pretend himſelf the 
Maſter, and produce, or pretend to produce, a 
French Paſs, under a Colour that theſe People's 
Ship and Goods, who were Mors, ſhould be 
Frenchmens Ship and Goods, or failed under a 
French Paſs, and ſojuſtify what he did under the 
Colour of his Commiſſion from the King. Now 
no Man knows the Mind and Intention of ano- 
ther, but as it may be diſcovered by his Actions. 
If he would have this to be underſtood to be his 
Intention, or that it was a Reality, that he took 
this as a French Ship, or under a French Paſs, then 
he ought to have had the Ship and Goods inven- 
toried, and condemned according to Law, that 
he might have had what Proportion belonged to 
him, and that the King might have had what be- 
longed to him, as his Commiſſions directed: But 


here was nothing of that done, but the Money 
and 2 were ſhared ; * 
3 have 


314 169. The Trial of Capt. William Kidd, Sc. 1 3 W. III. 


have an Account likewiſe how ſome of the Goods 
| were ſold, and the Money diſpoſed of, and how 
the remaining Goods were diſpoſed of; and one 
Witneſs ſpeaks poſitively of the Diſtribution of 
the Goods that remainꝰd unſold, that they were 
divided according to the ſame Proportions as the 
Articles mentioned, and every one of the Priſoners 
had his Share: There belong'd Forty Shares to 
Capt. Kidd, and Shares and half Shares to the reſt. 

Now this is the great Caſe that is before you, 
on which the Indiment turns : The Ship and 
Goods, as you have heard, are ſaid by the Wit- 
neſſes, to be the Goods of the Armenians, and 


other People that were in Amity with the King; 


and Captain Kidd would have them to be the 
Goods of Frenchmen, or at leaft, that the Ship 
was failed under French Paſſes. Now if it were 
ſo, as Capt. Kidd ſays, it was a lawful Prize, and 
liable to Confiſcation; but if they were the Goods 


of Perſons in Amity with the King, and the 


Ship was not navigated under French Paſſes, it 
is very plain it was a piratical taking of them. 
Gentlemen, it is to be conſidered what Evidence 
Capt. Kidd hath given to prove that Ship and 
Goods to belong to the French King, or his Sub- 
jects, or that the Ship was failed under a French 
Paſs, or, indeed, that there ever was a French Paſs 
ſhewn or ſeen. He appeals indeed to the Wit- 
neſſes over and over again, Did you never ſee it? 
No, ſay they: Nor did not you, faith he, ſay 
you ſaw it? No, faith the Witneſs, I ſaid, that 
Capt. Kidd ſaid, he had a French Paſs, but I ne- 
ver ſaw it. Now after all, the taking the Que- 
dagh Merchant is brought down to Mr. Kidd, and 
the Priſoners with others, and the Diſtribution of 

the Money produced by the Sale of the Goods, 
among Mr. Kidd and bis Crew, whereof every 
one of theſe Priſoners were preſent at the ſame 
time, and had Proportions. 

Now, Gentlemen, this muſt be obſerved ; If this 
was a Capture on the High Sea, and theſe were 
the Goods of Perſons in Amity with the King, 
and had no French Paſs, then it is a plain Piracy, 
And if you believe the Witneſſes, here is a tak- 
ing of the Goods and Ships of Perſons in Amity, 
and converting them to their own Uſe : Such a 
taking at Land as this would be Felony, and be- 
ing at Sea it will be Piracy ; for this is a taking 
the Ship from the right Owners, and turning it 
to their own Uſe. So that you have Evidence 
as to the ſeizing of the Ship, and dividing the 
Money riſing from the Goods ſold, and ſharing 
the Remainder according to the Articles. 

Now, what does Captain Kdd ſay to all this? 
He has told you, he acted purſuant to his Com- 
miſſion ; but that cannot be, unleſs he gives you 
Satisfaction, that the Ship and Goods belonged to 
the French King, or his Subjects, or that the Shi 
had a French Paſs; otherwiſe neither of them will 
excuſe him from being a Pirate ; for if he takes 
the Goods of Friends, he is a Pirate; he had no 
Authority for that; there is no Colour from ei- 
ther of his Commiſſions for him to take them : 
. as to 3 3 2 1 23 of 
that a any Proof, and, for t I can ſee, 
none Ter them bur himſelf, if — ever any. 
It is proved, That the People that were Owners 
of the Goods made him very large Offers to re- 
deem the Ship (Twenty thouſand Rapees, as I re- 
member); but he would not accept their Propoſal, 
but ſaid, Thet is a ſmall Sum, the Cargoe is worth 


a great deal more, or to that effect: And further 
ſaid, He muſt anſwer theſe People, that bis Men will 
not part with it : And a French Man was to be 
ſer up for a mock Buſineſs, as you have heard; 
and if the Witneſſes ſay true, they were ſaid 
the Captain of the Ship to be, and were reputed 
to be, the Ship and Goods of Friends, and nor 
of Enemies; and if they were ſo, and had no 
French Paſs, then is he, and thoſe that were con. 
cerned with him, guilty of piratically taking this 
Ship, and of piratically ſeizing the Goods in the 
Ship; and neither of his Commiſſions will juſtif, 
ſuch an Action as this. If he had acted purſuay; 
to his Commiſſion, he ought to have condemned 
the Ship and Goods, if they were a French Intereſt, 
or ſailed under a French Pals ; but by his not con- 
demning them, he ſeems to ſhew his Aim, Mind, 
and Intention, that he did not act in that Case 
by virtue of his Commiſſion, but quite contrary 
to it; for he takes the Ship, and ſhares the Mo- 
ney and Goods, and is taken in that very Ship by 
my Lord Bellamont, and he had continued in that 
Ship till that Time; ſo there is no Colour or Pre. 
tence appears, that he intended to bring this Ship 
to England, to be condemned, or to have con. 
demned it in any of the Engl: Plantations, ha. 
ving diſpoſed of the whole Cargoe as atoreſaiq, 
Here I muſt leave it to you, to conſider whether, 
according to the Evidence that appears, there is 
any Ground for him to ſay, he has acted by his 
Commiſſion in taking the Quedagh Merchant and 
Goods in her, or whether he has not acted con- 
trary thereunto, 

Now, for himſelf, he has called ſome Perſons 
here, to give an Account of his Reputation, and 
of his Services done in the Weſt- Indies ; and one of 
them ſays, about ten or twelve Years he did good 
Service there. Why ſo he might, and might have, 
and *tis very like he had, ſuch Reputation when 
the King truſted him with thefe Commiſſions, 
elſe I believe he had never had them; fo that 
whatever he might be ſo many Years ago, that i 
not a Matter to be inſiſted on now, but what he 
hath been ſince, and how he hath acted in this 
Matter charged againſt him : So that, Gentlemen, 
as to Mr. Mad, I muſt leave to you, whether he 
is guilty of Piracy or no; and if you believe him 
guilty upon the Evidence, you will find him ſo; 
if not, you will acquit him. 

Now for the other Priſoners, it is proved they 
were all concerned in taking and ſharing the Ship 
and Goods in the Indictment; yet their Circum- 
ſtances differ pretty much among themſelves, 
There are three of them, that it has been made 
out to you, and owned by the King's Witneſſes, 
that they were Servants. Robert Lamley, Will. Jen. 
kins, Richard Barlicorn. All theſe are made out 
to be Servants, and you have had the Indentures 
of two of them produced, and the King's Wit- 
neſſes prove them ſo, and they were admitted to 
be Servants. Now, Gentlemen, there maſt go an 
Intention of the Mind, and a Freedom of the 
Will, to the committing a Felony or Piracy. A 
Pirate is not to be underſtood to be under Con- 
ſtraint, but a free Agent; for in this Caſe, the 
bare Act will not make him guilty, unleſs the 


Will make it ſo. Now a Servant, it is true, if he 


go voluntarily, and have his Propoſition, he mult 
be accounted a Pirate; for then he acts upon his 
own Account, and not by Compulſian. And theſe 


Perſons, according to the Evidence, received 3 
g At, 
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Part, but whether they accounted to their Ma- 


ters for their Shares afterwards, yea or no, as 


they pretend, but make no Proof of it, I muſt 
leave that to you 3 and therefore there is a Con- 
ſideration to be had of them: For if theſe Men 
did go under the Compulſion of their Maſters, 
to whom they were Servants, and not voluntarily, 
and upon their own Accounts, it may difference 
their Caſe from others, who went and acted wil- 
lingly in this Matter, and upon their own Ac- 
counts. So that as to thoſe that were Servants 
under the Command of their Maſters, that were 
preſent with them, I muſt leave it to you, whe- 
ther you will diſtinguiſh between them and the 
others, that were not Servants, but free Agents. 
t is true, a Servant is not bound to obey his 
Maſter, but in lawful Things, which they ſay 
chey thought this was, and thar they knew not to 
the cogtrary, but that their Maſters acted accord- 
ing to the King's Commiſſion ; and therefore their 
Cate muſt be left to your Conſideration, whe- 
ther you think them upon the whole Matter 
Guilty or no. If you believe them Guilty, you 
will find them ſo, otherwiſe you will acquit 
them. 

For the other Perſons, ſome of them pretend 
they came in on his Majeſty's Proclamation, and 
tor thar you mult conſider the Evidence, and take 
it all together, and conſider whether you are ſa- 
tisfied by what they have ſaid or prov'd, that they 
have brought themſelves within the Benefit of the 
King's Favour by that Proclamation. You have 
heard itread, and obſerv'd the Qualifications and 
Directions by it, and the Terms upon which the 
Pardon was promiſed, which are not made our to 
you, to be complied with by them; they may ap- 
ply another way for the 9 b Mercy ; this Court 

e Rules of Law and 
Juſtice : But then all of them hold on this ; We 
were, ſay they, under the Captain, and acted un- 
der him as their Commander: And, Gentlemen, 
ſo tar as they ated under his lawful Commands, 
and by Virtue, and in Purſuance of his Commiſſi- 
ons, it muſt be admitted they were juſtifiable, 
and ought to be juſtify*d : But how far forth that 
hath been, the Actions of the Captain and their 
own, will beſt make it appear. It is not conteſt- 
ed, but that theſe Men — and were ſenſible 
of what was done and acted, and did take Part in 
it, and had the Benefit of what was taken ſhared 
amongſt them: And if the taking of this Ship and 
Goods was unlawful, then theſe Men can claim 
no Advantage by theſe Commiſſions, becauſe th 
had no Authority by them to do what they did, 
but acted quite contrary to them. What had 
they to do to enter into ſuch Articles, and to act 
as they did? You muſt conſider the Evidence gi- 
ven here, according to the Rules of the Law; and 
if you are ſatisfied, that they have Knowing] 
and Wilfully been concerned or partaken wk 
Capt. Kidd, in taking this Ship, and dividing the 
Goods, and that Piratically and Feloniouſly, then 
they will be Guilty within this Indictment. It 
is worthy of Conſideration what appears upon the 
Evidence, that they met with one reputed to be a 
notorious Pirate, call'd Culliford; he was eſteemed 
an Arch-Pirate, and known to be ſo ; yet this 
Capt. Kidd, that was commiſſion'd to take Pi- 
rates, inſtead of taking him, grows to ſuch an 
Intimacy with him, that he ſaid he would have 
his val fry a Hell, before he would hurt him, 

ol V. 


or to that Effect; and ſo they made Preſents one 
to another; and Capt. K:4d left three of his Men 
with him. Whilſt Men purſue their Commiſſi- 
ons they muſt be juſtify'd 3 but when they do- 
Things not authorized, or never acted by them, 
it is as if there had been no Commiſſion at all. 
I have diſtinguiſhed the Evidence as well as my 
Memory ſerves me, and muſt leave it to you to 
determine upon the whole Matter, whoare Guilty, 
and who not; and ſuch as you are fatisficd to 
Guilty, you will find ſo, ws ſuch as you are not 
ſatisfied to be Guilty, you will acquit. 


[Then the Jury withdrew, and after Half an Hours 
Stay, brought in their Verdi.) 


Cl. of Arr. Gentlemen of the Jury, anſwer to 
your Names, Jobn Cowper, &c. 

2 r. Here, Sc. K 

. of Arr. Are you agreed of your Verdict ? 

8 Yes. x | | 

Cl. of Arr. Who ſhall ſay for you? 

Omnes, Foreman. 

Cl. of Arr. Will. Kidd, Hold up thy Hand. 
(Which he did.) How ſay you, Is he Guilty of the 
Piracy whereof he ſtands Indicted, or not Guilty? 
(And ſo of the reſt.) 

Foreman. Guilty. 

C. of Arr. Is Ni-bolas Churchill Guilty, or not 
Guilty? 

Foreman. Guilty. 

Cl. of Arr. Is James Howe Guilty, &c. ? 

Foreman. Guilty. 

Cl. of Arr. Is Robert Lamley Guilty, Sc.? 

Foreman. Not Guilty. 

Cl. of Arr. Is William Fenkins Guilty, &c. ? 

Foreman. Not Guilty. 

Cl. of Arr. Is Gabriel Lyffe Guilty, Sc.? 

Foreman, Guilty. 

CI. of Arr. Is Hugh Parrot Guilty, &c. ? 

Foreman. Guilty. 

Cl. of Arr. Is Richard Barlicorn Guilty, &c. ? 

Foreman. Not Guilty. 

Cl. of Arr. Is Abel Owens Guilty, &c, ? 

Foreman. Guilty. 

Cl. of Arr. Is Darby Mullins Guilty, &c. ? 

Foreman. Guilty. 


Then William Kidd, and the other nine Perſons, 
were further Arraigned upon four Indift- 
ments, in manner following : 


Cl. of Arr. William Kidd, Hold up thy Hand. 
(Which he did, and ſo the other Nine.) 

You ſtand indicted by the Name of William 
Kidd, late of Landon, Mariner, Oc. 


The Jurors for our Sovereign Lord the Kin 
do, upon their Oath, Preſent, That William Kidd, 
late of London, Mariner; Nicholas Churchill, late 
of London, Mariner ; James Howe, late of London, 
Mariner; Robert Lamley, late of London, Mariner; 
William Jenkins, late of London, Mariner; Gabriel 
Loffe, late of London, Mariner; Hugh Parrot, late 
of London, Mariner; Richard Barlicorn, late of 
London, Mariner; Abel Owens, late of London, 
Mariner; and Darby Mullins, late of London, Ma- 
riner; the 2oth Day of September, in the Ninth 
Year of the Reign of our Sovereign Lord William 
the Third, by the Grace of Gop, of England, 
Scotland, France and Ireland, King, Defender _ 
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the Faith, Sc. by Force and Arms, &c. upon 
the High Sea, in a certain Place, diſtant about 
Fifty Leagues from the Port of Carrawar, in the 
Eaft- Indies, and within the Juriſdiction of the 


Admiralty of England, did piratically and felo- 


niouſly ſetupon, board, break and enter a certain 
Ship call'd A Mooriſh Ship, then being a Ship of 
certain Perſons (to the Jurors aforeſaid unknown) 
and then and there piratically and feloniouſly 
did make an Aſſault, in and upon certain Mari- 


ners (whoſe Names to the Jurors aforeſaid are un- 


known) in the ſame Ship in the Peace of Gop, 
and of our ſaid now Sovereign Lord the King, 
then and there being, piratically and feloniouſl y 
did put the aforeſaid Mariners of the ſame Ship, 
in the Ship aforeſaid then being, in 1 Fear 
of their Lives, then and there in the Ship afore- 
ſaid upon the High Sea, in the Place aforeſaid, di- 
ſtant about Fifty Leagues from the Port of Car- 
rawar aforeſaid, in the Eaſt-Indies aforeſaid, and 
within the Juriſdiction aforeſaid, piratically and 
feloniouſly did ſteal, take and carry away One 
hundred Pound Weight of Coffce, of the Value 
of Five Pounds of lawful Money of England, Sixty 
Pound Weight of Pepper, of the Value of Three 
Pounds of lawful Money of England, One hundred 
Weight of Myrrh, of the Value of Five Pounds 
of lawful Money of England, and Twenty Pieces 
of Arabian Gold, of the Value of Eight Pounds 
of lawful Money of England, the Goods, Chattels 
and Moneys of certain Perſons (to the Jurors a- 
foreſaid unknown) then and there upon the 
High Sea aforeſaid, in the aforeſaid Place, diſtant 
about Fifty Leagues from the Port of Carrazwar 
aforeſaid, in the Eaſt-Indies aforeſaid, and within 
the Juriſdiction aforeſaid, being found in the 
aforeſaid Ship, in the Cuſtody and Poſſeſſion of 
the ſxid Mariners in the ſaid Ship, from the ſaid 
Mariners of the ſaid Ship, and from their Cuſto- 
dy and Poſſeſſion, then and there upon the High 
Sea aforeſaid, in the Place aforeſaid, diſtant about 
go Leagues from the Port of Carrawar aforeſaid, 
in the Laſt-Indies aforeſaid, and within the Juriſ- 
diction aforeſaid, againſt the Peace of our ſaid 
now Sovereign Lord the King, his Crown and 
Dignity, Ec. 

How fay*tt thou, Milliam Kidd, Art thou guilty 
of this Piracy and Robbery, whereof thou ſtand- 
eſt Indicted, or not guilty ? 

William Kidd. Not guilty. 

Cl. of Arr: Culprit, How wilt thou be tried ? 

Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. 


And ſo of the ather Nine.) 


Cl. of Arr. William Kidd, Hold up thy Hand. 
(Which he did: And ſo the other Nine.) 

You ſtand indifted by the Name of /i/liam 
Kidd, late of London, Mariner. (And ſo of the reſt.) 


The Jurors for our Sovereign Lord the King, . 


do upon their Oath Preſent, That William Kidd, 
late of London, Mariner; Nicholas Churchill, late 
of London, Mariner; James Howe, late of London, 
Mariner; Robert Lamley, late of London, Mariner; 
William Jenkins, late of London, Mariner; Gabriel 
Loffe, late of London, Mariner; Hugh Parrot, late 
of London, Mariner; Richard Barlicorn, late of 
London, Mariner; Abel Owens, late of London, Ma- 
riner; and Darby Mullins, late of London, Mari- 


ner; the 27th Day of November, in the 9th Year 
of the Reign of our Sovereign Lord William the 
Third, by the Grace of Gop, of England, Sc.. 
land, France and Ireland, King, Defender of the 
Faith, Sc. by Force and Arms, Cc. upon the 
High Sea, in a certain Place, diſtant about four 
Leagues from Callicut in the Eaſt- Indies, and with. 
in the Juriſdiction of the Admiralty of Exgland, 
did piratically and feloniouſly ſer upon, board, 
ona! a and enter a certain Ship called, 4 Moeriſh 
Ketch, then being a Ship of certain Perſons (to 
the Jurorsaforeſaid unknown) and then and there 
iratically and feloniouſly did make an Aſſault 
in, and upon certain Mariners (whoſe Names 
to the Jurors aforeſaid are unknown) in the ſame 
Ship, in the Peace of God, and of our ſaid now 
Sovereign Lord the King, then and there being, 
iratically and feloniouſly did put the aforeſaid 
Mariners of the fame Ship, in the Ship aforeſaid 
then being, in corporal Fear of their Lives, then 
and there in the Ship aforeſaid, upon the High 
Sea, in the Place albreſaidd, diſtant about four 
Leagues from Callicut aforeſaid, in the Eaft- Indies 
aforeſaid, and within the Juriſdiction aforeſaid, 
piratically and feloniouy did ſteal, take and car. 
ry away the ſame Ship, and the Apparel and 
Tackle of the ſame Ship, of the Value of Five 
hundred Pounds of lawtul Money of England; 
Eleven Bales of Cotton, of the Value of Sixty 
Pounds of lawful Money of England; two Horſes, 
each of them of the Price of Twenty Pounds 
of lawful Money of Enzland; and Fifty [ndian 
_ of the Value of Five Pounds of lawful 
oney of England (the Goods and Chattels of 
certain Perſons to the Jurors aforeſaid unknown) 
then and there upon the High Sea aforeſaid, in the 
aforeſaid Place, diſtant about four Leagues from 
Callicut aforeſaid, in the Eaſt- Indies aforeſaid, and 
within the Juriſdiction aforeſaid, being found 
in the aforeſaid Ship, in the Cuſtody and Poſſeſ- 
ſion of the ſaid Mariners in the fame Ship, from 
the ſaid Mariners of the ſaid Ship, and from their 
Cuſtody and Poſſeſſion, then and there upon the 
High Sca aforefaid, in the Place aforeſaid, di- 
ſtant about four Leagues from Callicur aforeſaid, 
in the Eaft-Indies aforeſaid, and within the Ju- 
riſdiction aforeſaid, againſt the Peace of our ſaid 


now Sovereign Lord the King, his Crown and 


Dignity, Sc. 


Hou ſay'ſt thou, William Kidd, Art thou 
Guilty, of this Piracy and Robbery whereof 
thou ſtandeſt indicted, or not Guilty? 

Will. Kidd. Not Guilty. 

Cl. of Arr. Culprit, How will thou be tricd ? 

Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a goad Deliverance. 
(And ſo of the other Nine.) 


Cl. of Arr. William Kidd, Hold up thy Hand. 
(Which he did: And ſo the other Nine.) 


You ſtand indicted by the Name of William 
Kidd, late of London, Mariner. (And ſo the rot.) 


The Jurors for our Sovereign Lord the King. 
do, upon their Oath, Preſent, That Milliam 
&* Kidd, late of London, Mariner; Nicholas Chur- 
* chill, late of London, Mariner; James Howe, 


* late of London, Mariner; Reber Lamley, by of 
; ce 1 
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« London, Mariner; William Jenkins, late of Lon- 


« dm, Mariner; Gabriel Loffe, late of London, 


« Mariner; Hugh Parrot, late of London, Mari- 
« ner; Richard Barlicorn, late of London, Mari- 
ner; Abel Owens, late of London, Mariner; and 
« Darby Mullins, late of London, Mariner ; the 
« Twenty-cighth Day of December, inthe Ninth 
« Year of the Reign of our Sovereign Lord Wil. 
„iam the Third, by the Grace of Gop of Eng- 
« land, Scotland, France and Ireland, King, De- 
« fender of the Faith, &c. by Force and Arms, 
„Sc. upon the High Sea, in a certain Place, 
« diſtant about four Leagues from Callicut, in the 
« Eaft- Indies, and within the Juriſdiction of the 
« Admiralty of England, did piratically and felo- 
« niouſly ſet upon, board, break and enter a 
certain Ketch, call'd, A Mooriſh Ketch, then 
« being a Ketch of certain Perſons (to the Ju- 
« rors aforeſaid unknown) and then and there 
« piratically and feloniouſly did make an Aſſault 
« in, and upon certain Mariners (whoſe Names 
« to the Jurors aforeſaid are unknown) in the 
fame Ship, in the Peace of Gop, and of our 


« ſzid now Sovereign Lord the King, then and 


« there being, piratically and feloniouſly did put 
« the aforeſaid Mariners of the ſame Ketch, in 
« the Ketch aforeſaid then being, in corporal 
« Fear of their Lives, then and there in the 
„ Ketch aforeſaid, upon the High Sea, in the 
« Place aforeſaid, diſtant about four Leagues 
« from Callicut aforeſaid, in the Eaſt- Indies atore- 
« ſaid, and within the Juriſdiction aforeſaid, pi- 
« ratically and feloniouſly did ſteal, take and car- 
« ry away the faid Ketch, and the Apparel and 
« Tackle of the ſame Ketch, of the Value of Fif- 
ty Pounds of lawful Money of Exgland; thirty 
„ Tubs of Sugar-candy, of the Value of Fifteen 
Pounds of lawful Money of England ; ſix Bales 
of Sugar, of the Value of Six Pounds of lawſul 
% Money of England; and ten Bales of Tobacco, 
* of the Value of Ten Pounds of lawful Money 
of England, the Goods and Chattels of certain 
* Perſons (to the Jurors aforeſaid unknown) 
* then and there upon the High Sea aforeſaid, 
in the aforeſaid Place, diſtant about four 
Leagues from Calicut aforeſaid, in the Eaſt- 
Indies aforeſaid, and within the Juriſdiction a- 
* forcſaid, being found in the aforetaid Ketch, 
in the Cuſtody and Poſſeſſion of the faid Ma- 
* Finers in the ſame Ketch, from the ſaid Mari- 
* ners of the ſaid Ketch, and from their Cuſto- 


- 
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Sea aforeſaid, in the Place aforeſaid, diftant a- 
bout four Leagues from Callicut aforeſaid, in 
the Eaſt- Indies atorcfaid, and within the Juriſ- 
* diction aforeſaid, againſt the Peace of our ſaid 
now Sovereign Lord the King, his Crown and 
** Dignity, &c. 


How ſay*ſt thou, Millan Kidd, Art thou Guilty 
of the Piracy and Robbery whereof thou ſtand- 
eſt indicted, or not Guilty? 

Will. Kidd. Not Guilty. 

C. of Arr. How wilt thou be try'd ?. 

all. Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. 
(And fo of the other Nine.) | 


Cl. of Arr. William Kidd, hold up thy Hand, 
Irhich be did: And ſo the other Nine.) 


6 


dy and Poſſeſſion, then and thereupon the High 
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Jou ſtand indicted by the Name of . Kidd, 
late of London, Mariner, tc. (And ſo of the ruft.) 


© The Jurors for our Sovereign Lord the King, 
do, upon their Oath, Preſent, That Wilkem 
*© Kiad, late of London, Mariner; Nickalas Chur- 
chill, late of London, Mariner; James Fowe, late 
of London, Mariner; Robert Lamley, late of Lon- 
don, Mariner; William Jenkins, late of London, 
«© Mariner; Gabriel Loffe, late of LonJen, Mariner, 
*© Hugh Parrot, late of London, Mariner; Richard 
* Barlicorn, late of Londin, Mariner; Abe Owens, 
late of London, Mariner; and Darly Mullins, 
late of London, Mariner; the Twentieth Day of 
Fanuary, in the Ninth Year of the Reign of our 
Sovereign Lord, William the Third, by the 
*© Graceof God, of England, Scotland, France, and 
** Treland, King, Defender of the Faith, Sc. b 
Force and Arms, Sc. upon the High Sea, in 
a certain Place, diſtant about twelve Leagues 
from Callicut in the Eq - Indies, and within the 
< Juriſdiction of the Admiralty of England, did 
<< piratically and feJoniouſly ſet upon, board 
break, and enter a certain Ship, call'd, A Portu- 
e gueze Ship, then being a Ship of certain Perſons 
to the Jurors aforeſaid unknown) and then 
and there piratically and feloniouſly did make 
% an Aſſault in and upon certain Mariners, Sub- 
s jects of the King of Portugal (whoſe Names to 
the Jurors aforeſaid are unknown) in the ſame 
« Ship, in the Peace of God, and of our ſaid now 
«© Sovereign Lord the K ing, then and there be- 
ing, piratically and felomouſly did put the 
e aforetaid Mariners of the fame Ship, in the 
Ship aforeſaid then being, in corporal Fear of 
© their Lives, then and there in the Ship afore- 
« ſaid, upon the High Sea, in the Place abbrefaid, 
« diſtant about twelve Leagues from Callicut a- 
4 foreſaid, in the Eaſt- Indie: aforeſaid, and within 
ce the Juriſdiftion aforeſaid, piratically and felo- 
„ nioully did ſteal, take, and carry away two 
Cheſts of Opium, of the Value of Forty Pounds 
of lawful Money of England; eighty Bags of 
« Rice, of the Value of Twelve Pounds of lawful 
Money of England; one Tun of Bees-wax, of 
the Value of Ten Pounds of lawful Money of 
« England; thirty Jarrs of Butter, of the Value 
e of Ten Pounds of lawtul Money of Englana; and 
« half a Tun of Iron, of the Value of Four Pounds 
« of lawful Money of Eng/ara, the Goods and 
« Chartels of certain Perſons (to the Jurors a- 
« foreſaid unknown) then and there upon the 
High Sea aforefaid, in the aforeſaid Place, di- 
© ſtantabout twelve Leagues from Callicut afore- 
« ſaid, in the Eaſt- Indies aforeſaid, and within th: 
« Juriſdiction aforeſaid, being found in the a- 
« foreſaid Ship, in the Cuſtody and Poſſeſſion of 
c the ſaid Mariners in the ſame Ship, from che 
« ſaid Mariners of the ſame Ship, and from their 
«© Cuſtody and Poſlcſlion, then and there upon 
te the High Sea aforeſaid, in the Place aforeſaid, 
« diſtant about twelve Leagues from Cailrut a- 
«« ſoreſaid, in the Eaft-Indies aforeſaid, and with- 
in the Juriſdiction aforeſaid, againſt the Peace 
&« of our laid now Sovereign Lord the King, his 
« Crown and Dignity, &c. 38 
How ſay*ſt thou, Villiam Kidd, Art thou guil- 
ty of the Piracy and Robbery whereof tnou 
ſtandeſt indicted, or not guilty * | 
Will, Kidd. Not guilty: 8 
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Cl. of Arr. How wilt thou be tried ? 
Will. Kidd. By God and my Country. 
Cl of Arr. God ſend thee a good Deliverance. 
(And ſo of the other Nine.) 


[Then the Court adjourn'd till To-morrow Morn- 
ingEight a- Clock. 


The further Proceedings againſt William 
Kidd, andtheother Mine Priſoners, on 
the four Indifiments, May the Winth, 


1701. 


Cl. of Arr. FALL William Kidd, Nicholas Chur- 

chill, James Howe, Robert Lamley, 
William Jenkins, Gabriel Loffe, Hugh Parrot, R. Bar- 
licorn, Abel Owens, and Darby Mullins to the Bar, 
You the Priſoners at the Bar, William Kidd, &c. 
thoſe Men that you ſhall hear call'd, and perſo- 
nally appear, are to paſs between our Sovereign 
Lord the King and you, upon Trial of your ſe- 
veral Lives and Deaths: If therefore you, or any 
of you, will challenge them, or any of them, your 
Time is to ſpeak unto them as they come to the 
Book to be ſworn, and before they be ſworn. 
Call William Smith. (Who appear'd ; and there being 
no Challenges, the Twelve that were ſworn are as fol- 


lows.) 
The Jux v. 

Will. Smith, I _ 2 7 
Benj. Hooper ob. Comfort, 
Jo. Hibbert, Tho. Hollis, 
Fo. Pettit, PS Will. Ford, 
Will. Hatch, | | Tho. Stephens, 
Fof. Chaplain, J CJ. Dodſon. 


Cl. of Arr. C er, count theſe : William Smith. 


Cryer. One, Sc. 


Cl. of Arr. Benjamin Hooper. 
Cryer. Two, &c. Twelve good Men and true, 


ſtand together and hear your Evidence. 


[Then the uſual Proclamation for Information was 
made; and the Priſoners being bid to hold up their 
Hands, the Clerk of Arraignments charg'd the 
Fury with them thus. ] 


Cl. of Arr. You of the Jury, look upon the 
*© Priſoners, and hearken to their Cauſe. The 
* ſtand indifted by the Names of William Kidd, 


„ &c. (as before in the Indiftment.) Upon this Indict- 


ment they have been * and thereunto 
* have ſeverally pleaded, Not guilty ; and for 
* their Trial put themſelves on God and their 
Country, which Country you are. Your Charge 
« is to enquire, Whether they be guilty of the 
% Piracy and Robbery whereof they ſtand in- 
© dicted, or not guilty, Sc. 

Nich. Churchill. May it pleaſe you, my Lord, I 
came in upon his Majeſty's Proclamation; and if 
that do not do, I throw my ſelf upon the Mercy 
of the Honourable Bench. 

Mr. Bar. Hatſell. If they will withdraw their 
Plea, and confeſs the Indictment, they may. 

Nich. Churchill and James Howe. We refer our 
ſelves to the ay] Proclamation. 

Dr. Oxenden. But do you confeſs the Matter of 
the Indictment? You may do that if you will, 
and then you need not be try'd. 

Ll 


Abel Owens. My Lord, I came in upon the 
King's Proclamation, and enter*d my ſelf aboard 
one of the King's Ships. 

Dr. Oxenden. Y ou muſt anſwer firſt, and come 
to your Defence afterward. | 

Abel Owens. T hope your Honours will grant it 
me as well as the reſt, [ enter'd my ſelf into the 
King's Service. | 

Cl. of Arr. Lou of the Jury, look on the Priſo. 
ners, and hearken to their Cauſe, They {tang 
indicted by the Name of William Kidd, &c. 

Mr. J. Turton. You may try all the Indiment; 
together, if they are the ſame Perſons con- 
cern'd. | 
Cl. of Arr. They are the ſame that areconcert'q 
in the two firſt Indictments. 

Mr. J. Turton. Then proceed upon theſe two to- 

ether. 

Cl. of Arr, They ſtand a ſecond time indicted 
by the Name of William Kidd, late of London, 
Mariner, (And ſo of the reſt.) Upon theſe two [n. 
dictments they have been arraign'd, and thereto 
have ſeverally pleaded, Not guilty ; and for their 
Trials have put themfelves on God and their 
Country, which Country you are. Your Charg: 
is to enquire, Whether they are guiity of the ſaid 
Piracies and Robberies whereof they ſtand in. 
dicted, or not guilty, Sc. 

Mr. Kapp. May it pleaſe your Lordſhip, and 
Gentlemen of the Jury, theſe are two ſeveral In- 
dictments againſt William Kidd, &c. and they are 
both for Piracy. One ſets forth, That the Pri. 
ſoners at the Bar, on the Twentieth of September, 
in the Ninth Year of his Majeſty's Reign, fifteen 

ues from Carrawar, did piratically invade and 
take a Ship call'd The Mooriſh K-tch, and put the 
Mariners in fear of their Lives. The other In 
dictment ſets forth, That on the 27th of Noven- 
ber, in the Ninth Year of his Majeſty's Reign, 
four Leagues from Callicut, the Priſoners at the 
Bar did ſeize and take another Mooriſh Ship; to 
both which Indictments they have pleaded, Not 
guilty. If we prove the Fact, you muſt find them 
guilty, We will call Witneſſes. The Witneſſes are 
the ſame. The whole Story you have heard be- 
fore, and we will apply our ſelves now to theſ⸗ 
Facts mention'd in theſe two Indictments. 

Mr. J. Turton, You muſt open your Matter firſt, 
becauſe there is a new Jury. q 

Mr. Knapp. Then, my Lord, and Gentlemen of 
the jury, This Capt. Kidd went out of England in 
a Ship call'd The Adventure-Galley, He firſt went 
ro New-Hork and there he ſet out Articles to pro- 
cure Men, and promis'd them that would come 
in to him a Share in the Adventures they ſhould 
get. From thence he goes to Babs- Key, and lies 
about three Weeks there, watching for the Mecca 
Fleet: He ſent his Boat out three times to ſee in 
what condition the Ships were. He could get n0 
Intelligence the two firſt times, but rhe third 
time he did; they brought him Word, they were 
fourteen or fifteen Ships ready to fail, and that 
their Colours were Engliſb and Dutch, and Moorif 
He lay in wait for theſe Ships, and watch'd them; 
and when they came down, he fell in with them, 
and fired at them; but he found they were unde! 
an Engliſh and Dutch Convoy, and ſo away he went 
and left them. And then he came to cruiſe on 
the Coaſt of Malabar, and there he met with his 
firſt Prize, and that is the Moorif Ship mention's 
in the firſt Indictment: They ſeiz'd and 1 


3 Moor! 
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out of her, and then let the Ship go away. 
. call our Witneſſes as to this Ship firſt. Call 
Robert Bradinbam and Foſeph Palmer. (Who ap- 
peared and were ſworn.) Mr. Bradinham, what 
have you to ſay as to this Matter. a 
Mr. Bar. Hat/el]. Tell it from abs any ; 
from the Time you went out of Eng , to the 
Time of taking this Ship, becauſe there is a new 


. bas About the Beginning of May, 1696, 
we went out of England, and went to New-York, 
in the Adventure-Galley, whereof Capt. Kidd was 
Commander. 3 

Mr. Knapp. Whither did you go? N 

Bradinbam. To New-York. We took a Ship by 
the Way, and carried her to New-York, where 
we condemn'd her, 

Mr. Knapp. What Ship was that ? 

Bradinbam. A French Banker. At New-York 
Capt. Kidd put up his Articles, That if any would 
come aboard his Ship, they ſhould be welcome, 
no Purchaſe no Pay, mentioning that he had the 
King's Commiſſion : From thence we went to &.. 
auger, then to Maderas, then to Madagaſcar, 
then to Bonavis, then to Joanna, and then to the 
Red-Sea, and then to Babs-Key; there he lay three 
Weeks looking for the Mocca Fleet. 

Mr. Knapp. Where ? 

Bradinham. In Babs- Key. 

Mr. Knapp. You ſay he lay there about a Fort- 
night or three Weeks : How did he behave him- 
ſelf there ? 

Bradinham. He ſent out his Boat three Times; 
and the two firſt Times they could get no Intel- 
ligence, 

Mr. J. Turton. Tell whoſe the Mocca Fleet was. 

Bradinham. They belong'd to the Moors ; they 
were Merchant-men belonging to the Moors. 

Mr. Knapp. What News did they bring the 
third Time ? 

Bradinham. The third Time they brought 
Word, that there were fourteen or fifteen Ships 
in the Harbour ready to fail. 

Dr. Newton. What did he ſay then? 

Bradinbam. That he would take as many of 
them as he could; and did not doubt but to make 
a Voyage out of them. 

Mr. J. Turton. What Account did the two 
firſt Boats bring ? | 

Bradinham. No Account at all, my Lord. 

Mr. J. Turton. What Notice did they bring 


the third Time? 


Bradinham. They brought Word, that there 
were about fourteen or fifteen Ships in the Har- 
bour ready to fail. 


Mr. J. Turton, Which Time was it that they 


brought that Word ? 


Bradinbam. The third Time. Then the Fleet 


came down, and Capt. Kidd followed them. 

Mr. Knapp. Were there any on Shore to watch 
this Fleet? 

Bradinbam. There were ſome ſent to the high 
Land of the Ifland, to ſee if the Fleet came; and 
when they ſaw it, they were to give a Sign with 
a Halt-pike and Flag, and then the Boat was to 
fetch them off. At laſt the Fleet came down, and 
Capt. Kidd went among them, and fired at them; 
but finding they were under a Convoy, and too 


ſtrong for him, he was forced to leave them. 


Mr. Knapp. Whither did you go then ? 


for Murder and Piracy. 


' Murih Ship, and entered her, and took ſeveral 
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Bradinbam. From thence we went to Carawar, 


and by the Way we met with a Moorifs Ship, of 
which Capt. Parker was Commander. * 


Mr. Knapp. My Lord, that is the Ship that 
they are indicted for. Where was it that you met 
with that Ship ? 

Bradinbam. About fifty Leagues from Cara- 
war. 

06 Knapp. Pray, what did they do with that 
ip? 

Bradinbam. We took Capt. Parker's Ship, and 
rook him aboard, and the . for a Lin- 
guiſter; and he took out ſome of the Men, and 
bound their Hands behind them, and ordered 
them to be drubb'd with a naked Cutlaſs; and 
he took out of her ſome Pepper and Coffee, and 
Arabian Gold, and wearing Apparel, and ſeveral 
other Things. 

Mr. Knapp. What did he do with theſe Men, 
after he had plundered the Ship ? 

Bradinbam. He let the Ship go, and kept 
Parker and the Portugueze aboard. 

Dr. Newton. How many Men were there aboard 
the Ship ? 

Bradinbam. About thirty. | 
Dr. Oxenden. What Countryman was this 
Parker ? 
Bradinbam. He was an Engliſhman. 
Dr. Oxenden. How do you know that ? 
Bradinham. He told me ſo. 
Mr. Knapp. What Ship was it ? 

Bradinham. A Mooriſh Ship. 

Mr. Knapp. What Time was this done ? 

Bradinham. In September, 1697. 

Mr, Knapp. What did he do with the two Men 
he took out of this Ship ? 

Bradinham. He kept them aboard this Veſſel. 
208 Knapp. What Ship was Captain Kidd in 

en 

Bradinbam. He was in the Aaventure · Galley. 

Mr. Knapp, Tell us whether any other of theſe 
Priſoners at the Bar were in that Ship when this 
was done ? 


Bradinham. Every one of them. 
Cl. of Arr. Was Capt. Kidd himſelf there? 
Bradinbam. Yes. 


Cl. of Arr. Was Nicholas Churchill there? 
Bradinham. Yes. 
Cl. of Arr. Was James Howe there ? 
. Bradinham. Yes. 
Cl. of Arr. Was Robert Lamley there? 
Bradinbam. Les. 
Cl. of Arr. Was William Jenkins there ? 
Bradinham. Yes. 
Cl. of Arr. Was Gabriel Loffe there ? 
Bradinham. Yes. 
Cl. of Arr. Was Hugh Parrot there ? 
Bradinham. Yes. 
Cl. of Arr. Was Richard Barlicorn there? 
Bradinham. Yes. 
Cl. of Arr. Was Abel Owens there? 
Bradinbam. Yes. 
Cl. of Arr. Was Darby Mullins there? 
Bradinham. Yes. 
Band ors You fay, you are ſure they were all 
there 
Bradinham. Yes, I am ſure they were. 
Mr. J. Turton, What Goods did they take out 
of that Ship ? | 
Bradinham, Several Bales of Pepper, ſeveral 
Bales of Coffee, and ſome Myrrh, which * ow. 
„ Soll. 
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Mr. Soll. Gen. What did they do with it? 

Bradinham. Capt. Kidd made uſe of the Myrrh 
to make Pitch of. 

Mr. Soll. Gen. What was the Value of the 
Myrrh ? | | 

Bradinham. About fifteen Pounds. 

Mr. Soll. Gen. Where did they go after the 
taking of this Ship ? 

Bradinham. To Carrawar. 
Mr. Soll. Gen. What did they do there? 

Bradinbam. There the Captain wooded and 
watered his Ship. | 

Dr.Oxenden. What is Carrawar ? Tell the Court. 

Bradinham. There is an Engliſh Factory; they 
ſent ſome Men aboard, and demanded this Parker, 
and the Portugueze; and the Captain denied them, 
and kept them in the Hold, and would not let 
them know he had them on board. 

Dr. Oxenden. Had they any notice of Parker's 
being on board Capt. Kidd's Ship ? 

Bradinham. I ſuppoſe they had Information 
from Bombay, by the Mariners that went away; 
for Capt. Parker's Veſſel belonged to that Place. 

Mr. Soll. Gen. How far is that Carrawar from 
Bombay ? | 

Bradinham. About forty Leagues. 

Mr. Soll. Gen. Where did you go after that? 

Bradinham. They cruiſed on that Coaſt, and 
they went to one of the Malabar Iſlands. 

Mr. Soll. Gen. What was done there? 

Bradinham. We wooded and watered our Ship. 

Mr. Soll. Gen. Did they take any Ships there? 


Bradinbam. Capt. Kidd went aſhore there, and 


burnt ſome Houſes, and plundered ſeveral Boats. 

Mr. Soll. Gen. Was there any Ship taken there? 

Bradinham. Yes. 

Mr. Soll Gen. What Ship? 

Bradinham. Some time in November, (about the 
17th of November) they took a Mooriſh Ship, 
Skipper Michel was the Commander. 

Mr. B. Hatſe!!. You need go no further now. 

- Mr. Knapp. We will call the other Evidence, 
if you pleaſe, Mr. Sollicitor. 

Mr. Soll. Gen. We will give our Evidence upon 
both Indictments together. 

Mr. Knapp. They ſtand charged with taking 
another Ship. You have heard how far we have 
carry'd it. Now they went and took another 
Ship about the 17th of November. 

Bradingham. They took a Mooriſh Ship four 
Leagues from Callicut. 

Mr. J. Turton. Now go on. 

Bradingbam. Capt. Kidd took this Mooriſh Ship 
on the Coaſt of Malabar, Skipper Mitchel was the 
Commander; ſhe was a Mooriſh Ship: He took 
out of her two Horſes, ſome Bales of Cotton 
and ſome Quilts. | 

Mr. B. Haſſell. What Countryman was this 
17 * Mitchel ? 

radinbam. A Dutchman. 

Mr. B. Hatſell. What Ship was it? 

Bradinham. A Mooriſh Ship; ſhe belong'd to 
Suratt. 

Mr. Soll. Gen. What Burthen was ſhe ? 

Bradinham. About 150 Tun. 

Mr. Soll. Gen. What was found in her ? 

Bradinham. Two Horſes, and about eleven or 
twelve Bales of Cotton. 

* J. Turton. Was this on the Coaſt of Calli- 
cut 

Bradinham. It was on the Coaſt of Malabar, 

2 


Mr. Knapp. How far from Malabar ? 

Bradinbam. Seven or eight Leagues, 

Mr, Soll. Gen. What did they do after this 
with the Ship, and Goods, and People? 

Bradinbam. The People they ſet aſhore, and 
kept the Ship, and carry'd her to Madayaſcar, 

Mr. Sell. Gen. What was the Value of the 
Horſes raken out of her ? 

Bradinbam The Horſes were worth about 401 

Mr. Soll. Gen. What the Cotton? 

Bradinbam. About an Hundred Pounds. 

Mr. B. Halſell. How do you know this Skipper 
Mitchel was a Dutchman ? 

Bradinham. He told me ſo; he came afterwards 
aboard Capt. Kidd, and took Arms under him. 

Mr. Soll. Gen. Were all theſe Perſons aboard 
this Ship when ſhe was taken ? 

Bradinham. Yes, my Lord. | 

Mr. B. Hatſell. You ſay, this Ship was about 


150 Tun; What might ſhe be worth? 


Bradinham. About 500 /. 

Mr. B. Hatſe/l. To whom did ſhe belong? 

Bradinham. To the Moors. 

Mr. B. Hatfell. What Moors? 

Bradinbam. T he Moors that belong'd to Surat!, 
as I was inform'd by the Moors, 

Mr. Soll. Gen. What did he do with the Ship 
afterwards ? | 

Bradinham. She was carried to Madagaſcar, 

Mr. Soll. Gen. What did they do with the Ship? 

Bradinham. They ſunk her. 
| Mr, Soll. Gen, Do you know why they {unk 

er? 

Bradinham. She was ſunk voluntarily. 

Kidd. This Man contradicts himſelf in an 
hundred Places. 

Bradinbam. The Ship was ſunk purpoſely, 

Dr. Newton. What was done when you cams 
to Madagaſcar ? 

Bradinbam. When we came to Madagaſcar, 
there came off a Canoo with white Men aboard, 
that belong'd to the Mocco Frigate : Some of 
theſe Men belong'd formerly to Capt. Kidd. She 
was ſuppos'd to be a Pirate Ship. | 

Mr. Soll. Gen. What was the Reaſon of ſink. 
ing that Ship? 

Bradinbam. They ſunk her in the Harbour, 
that ſne might be convenient for Veſſels to ca- 
reen by. Some Men came off in this Canoo, 
and they told him, they heard he was come to 
take them, and hang them. He ſaid, it was no 
ſuch Thing. | 

Dr.Newton. Who was the Captain of the Mace 
Frigate ? 

Bradinham. Captain Culliford. 

Dr. Newton. Was he a Pirate ? 

Bradinham. Yes, he was reputed fo. 

Mr. Soll. Gen. Well, go on. 

Bradinham. Capt. Kidd ſwore he would be true 
to them, and that he would do them no Harm. 

Mr. Soll. Gen. Did you hear all this? 

Bradinbam. Yes, he ſwore to be true to them. 

Mr. Knapp. Was there any thing ſaid about 
* Madd's taking her? 

radinbam. Nothing. 


Dr. Newton. What paſſed afterwards between 


Captain Kidd and Culliford ? 

Bradinham. They were very friendly together, 
and they made Preſents to one another. 

Dr. Newton. What Preſents were there made 


Bradinham. 


Ar 
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Jdinbam. Culliford gave to Capt. Kidd ſome 
1 of China Silk, and Kidd bid Culliford take 


any thing he had 

Mr. Soll. Gen. Did Capt. Kidd give Culliford any 
Guns ? 

Bradinbam. He ſupply'd him with two Guns, 

Dr. Newton. Was there any Diviſion of Goods 
or Money ? 

Bradinham. After we came to Madagaſcar, 
Capt. Kidd ordered the Goods to be hoiſted out, 
anc par Þ and Capt. Kidd had forty Shares for 

imſelt. 
a Mr. Soll. Gen. What became of the Goods of 
thoſe Ships ? 

Bradinbam. They were ſold. 

Mr. Holl. Gen. What was done with the Pro- 
duct of the Goods? 

Bradinbham. Capt. Kidd kept it; and when there 
was 2 worth ſharing, he ſhared it, and 
he had forty Shares for himſelf. 

Cl. of Arr. Had N. Churchill any Share ! 3 

Bradinbam. He had a whole Share. 

C!. of Arr. Had James Howe any Share? 

Bradinbam. He had a whole Share. 

Cl. of Arr. Had R. Lamley any Share? 

Bradinbam. He had half a Share. 

Cl. of Arr. Had M. Fenkins any Share? 

Bradinham. He had half a Share. 

Jenkins. How can you atteſt theſe wicked Lies? 
| had nothin 

Mr. Bar. 2 Who ſhared it ? 

Bradinbam. The Captain. 

NMidd. a thouſand Lies. 1 

Cl. of Arr. Lo Ledi on Hugh Parrot; Had he any 
Share? 

Bradinlam. Yes, half a Share of Maney; and a 
_—_ Share of Goods. 

Cl of Arr. Had R. Barlicorn any Share? ; 
Bradinham. He had half a Share? | 
Cl. of Arr. Had Abel Owens any Share? 
Bradinbam. He had a whole Share? 

Cl. of Arr. Had Darby Mullins any Share? 

Bradinbam. He had half a Share. | 

Mr. Soll. Gen. Now if any of you will aſk him 
any Queſtions you may ? 

Kidd. Mr. Bradinbam, Pray what Share had you? 

Hradinbam. If my Lord afk me, Iwill anſwer him. 

Kidd. Had you any Share? 141 

Bradinbam. Yes. 

Kidd. Did not you come aboard my Ship, and 
rob the Surgeon's Cheſt? 

Bradinbam. No, I did not. : 
| Kidd, Did not I come to you, when you went 
away, and met you on the Deck, and ſaid, Why 
do you take the Cheſt away? 10 

Eradinbam. No, I did not do it. 

Kidd. You are a Rogue. 

Mr. J. Turton. It were the ſame thing for him 
to confeſs it, as to deny it, if he had done it. 

Kidd He did certainly do it. 

* B. Hasſell. But he ſays he did not. 

Mr. J. Turton. Would any of you aſk himany 


Queſtions ? 


Cl. of Arr. Nich. Churchill, Will you aſk him 


any Queſtions ? - 
Churchill. 1 came in on the King s Proclamati- 
on, and depend wholly on it. 


that Sh 


. I heard ſay there were, 1 did ne · 


ver ſee them. 
Vol V. 


Kidd. Were there not any Fre nob Paſſes aboard 


1 855 did not divide the Things, a the 
en did what the all au too 
Share, and faw the 2 SF” 0 5 N 

Mr. B. Hafſell. What Se is tar you m nz 
that taken in $ . or that in Novemb 5 

Bradinbam. M Meeris Ship, that Parter 
was Commander — f ö 

Mr. B. Hat/e!l. There were two mentioned. 

Kdd. Juſt now he told you of two in 1 ; 
now he fays one in 8 another in September. 

Mr. B. Halſell. He ſays, that may er, that 
Parker was Commander of. 

Kidd. There was no ſuch Thing i in November ; 
he knows no more of theſe Things than you do. 
This Fellow uſed to ſleep 5 or 6 Months toge- 
ther in the Hold. 

Mr. J. Turton. Jaſſure you, he gives a very good 
Account of the Matter. 

R M 5 B. Hatſell. Why did you give him a Share 
then? 

Kidd. Becauſe he was Surgeon. As for che 
Goods, they took it amongſt them, and did what 
they pleaſed, I wasnever near them. They | a 
Wait for me to kill me. They took away what 
they pleaſed, and went to the Iſland ; and I, with 
about 40 Men, was left in the Ship, and we 
might go whither we pleaſed. 

Mr. Soll. Gen, Mr. Kidd, Will you aſk him any 
Queſtions ? 

Kidd, No, no, fo * as he ſwears it, our 
W. or Oaths cannot be taken. 

A Arr. Will you aſk him any more Que- 
ſions | 

Kidd. No, no, it ſignifies nothing. 

C. of Arr. NV. Churchill, Will you aſk him any 
Queſtions | ? 

. Churchill, I came in upon his Majeſty's Procts 


— and hae n that. 
J Howe, Will you aſk him any 


Hrue. I ſurrendered m 7 ſelf upon the King $ 
Proclamation, and plead Guilty. 

Cl, of Arr. R. Lamley, Will — aſk this Wit- 
neſs any Queſtions ? 

Lamley, you ſay, 1 had half 4 Share of 
Money ? 

. Yes 

Lamley. No, I had none. 

C of Arr. It was your Share, and you muſt 
make it appear, if you accounted for it to your 
Mafter. 

Lamley. If your Lordſhip pleaſe, I was an Ap- 
prentice. 

Mr. B. Hasſell. To whom was you a Servant ? 

— . I was an Apprentice to A. Owens. 

2 Turion. Was Lamley an Apprentice to 


a My Lord, he was a Servant to 


Owens, who was aboard them. 


Mr. J. Turton, He had half a Share, but 
haps he might account for it to his Maſter a 
ward. 

Cl. of Arr. 77 Jenkins, Will you aſk the Wite 
neſs any Queſtions ? 

Jenkins. My Lord, I beg he may ſpeak the 
Truth, whether I was a Servant. 

Bradinbam My Lord, he was a Servant to 
was e Bullen. 

. Turton. Was this Bullen aboard then ? 
adinham. Leas 

br J. Turton. When both Ships were taken? 

Tt Bra- 
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Bradinbam. Yes. . 

Cl. of Arr. Will you aſk the Witneſs any Que- 
ſtions, G. Loffe ? | 

Loffe. My Lord, when I came aboard, the 
Captain open'd his Commiſſion there: Did I ever 
diſobey his Commands? 

Bradinham. Not, that I know of. 

Loffe. Did you ſee me receive any Share ? 

Bradinham. Yes, half a Share of Money, and a 
whole Share of Goods. N | 

Loffe. Where? | 

Bradinham. In the great Cabin. : 

Cl. of Arr, What Queſtions will you aſk him, 
Hugh Parrot ? 5 N 

Parrot. May it pleaſe your Lordſhip, I will 
give you an exact Account from the Time of my 
going out of England, in the Month of October, 
1695.- 

2 of Arr. You may make your Defence after- 
wards; in the mean time will you aſk him any 
Queſtions now ? 

Parrot. T appeal to him, Whether he ever ſaw 
me do any ſuch Cruelty as he mentions? 
s Mr. J. Turton. You hear what he ſays, anſwer 
im. | 

Bradinham. 1 cannot fay you were the very 
Man that did it, but thoſe Men were uſed ſo; 
they were hoiſted up, and drubb'd with a na- 
ked Cutlaſs. 25 
Parrot. And then I aſk him, Whether I ever 
went any further than my Commander order'd me, 
or againſt the King's Commiſſion, as I thought? 

Bradinham. ] cannot ſay you did any thing con- 
trary to your Commander's Orders. 

Parrot. I aſk him, Whether, when I might have 
went aboard this Pirate, I did not ſtick cloſe to my 
Captain, and come home with him? and Whether 
I had any Inclination to leave him: f 
Mr. J. Turton.” He knows not your Inclination. 
Where did you leave Capt. Kidd ? Will you aſk 


him that? | | SITES 
Parrot. I came home to Boſton with Cipt. Kidd. 
Doctor, Did I go away with them that left Capt. 
Kidd ? e 
Biradinbam. You went with Capt. Kidd to Ma- 
dagaſcar. 1 
Parrot. I came home with Capt. Kidd, and fur- 
render*d my ſelf to my Lord Bellamont. 
C. of Arr. Abel Owens, will you aſk the Wir- 
neſs any Queſtions ? 5 
Owens. I aſk the Witneſs, Whether I did not 
ſurrender my ſelf? YO EDS 
Bradinham. I cannot ſay any thing to that. 
O'S of Arr. Will you aſk him any more Que- 
ions! | ITT» 
Owens. No, Iſtand to his Majeſty's Proclama- 
tion, and the Mercy of the Honourable Bench. 
' Cl. of Arr. Dariy Mullins, will you aſk the 
King's Witneſs any Queſtions ? i = 997-2 
Mullins. No: May it pleaſe you, my Lord, 
F came in upon the King's gracious Proclama- 
tion, as the King's Evidence knows. Do you 
not know I came/aſhore with you about the 28th 
Bradinhaw.' I know he went aſhore, 
Mullins. I went aſhore. I came home upon the 
King's Proclamation. . We went aſhore at C2pe 
May. I was very ſick of the Bloody- Flux, and 
not able to travel, and was like to die every Day, 
Bradinham. My Lord, I know this Man was 
very ſick in the Paſſage, t 


a 


Mullins. I was a Paſſenger aboard Capt. $}y. 
lys Ship. | 

Mr. J. Turton. How came he to come aboard 
Capt. Shelly ? Where did he leave Capt. Adi? 

Bradinham. He left Capt Kidd at Madagaſcar 
and took his Paſſage with Capt. Shelly afterwargs. 
after theſe were taken. ; 

Mr. Soll. Cen. How came he to leave Captain 
Kidd at Madagaſcar ? 

Bradinham. He went aboard Capt. CulliforP, 
Ship. There was about 60 or 70 Men went a. 
board Culliford. 

Mr. Knapp. Call Foſeph Palmer. 

Dr. Oxenden. He ſays, he came in upon the 
King's Proclamation to Cape May: Do yo, 
know any thing of that ? EL: 

Bradinbam. Yes. 

Dr. Oxenden. Where is that Cape May ? 

Bradinham. Off of Maryland, where Capt. She. 
ly's Ship was at Anchor; and Capt. Gravenport 
came on board Capt. Shelly*s Ship, and ſaid, He 
heard his Majeſty's Proclamation was out to re- 
ceive Pirates that would come in; and the Men 
rejoyc'd that there was ſuch a Thing, and they 
went aſhore, and ſurrender'd themſelves. 

Dr. Oxenden, Where? 

Bradinbam. At Cape May. 

Dr. Oxenden. Did he go to the Governor ? 

Bradinbam. I did not ſee him go aſhore. 

Cl. of Arr. D. Mullins, Will you aſk him any 
more Queſtions ? | 

Mullins. Y ou was aboard when I went aſhore. 

Bradinham. I did not ſee you g ore. 

Mr. Soll. Gen. Was he ſick when he went a- 

ſhore? * | 
Bradinbam. He was ſick. 
Mullins. I was ſick, and expected to die every 
Moment. x 1 * | 
Cl. of Arr. All was done before that Time. 

Mr. Soll. Gen. Did he rejoice when he heard 

the King's Proclamation was out. 

Bradinham. I heard him ſay the King's Procla- 

mation was out, and he rejoyc'd with others. 

Mr. oll. Cen. Did he ſurrender Himſelf to the 

Governor? e 

Bradinbum. I cannot ſay that; he went aſhore, 

Mr. Bar. Ha!/e!!. Now ſet up Joſeph Palmer. 
Mr. J. Turton. Gentlemen, I would not have 
ou under any Miſtake, that ſurrendering him- 
2 comes not under your Conſideration; it was 
after all the Facts were done that the Priſoner is 
charg'd with. hs 


* 


Jury an Account of what you know concerning 
Capt. Kidd's Voyage from England in the Adven- 
ture Galley, when he went out of England, and 
his Procedings afterwards. | 

Palmer. About the laſt of April, or beginning 
of May, he went from Plymouth to New-York, and 
in the Way took a French Banker, and carried her 
to New York, and condemn'd her there : Andat 
New-York he ſet up Articles to invite Men to come 
aboard his Ship; That if any would come aboard, 
they ſhould have a Share of fuch Treaſure as he 
ſhould take: He was to have forty Shares himſelf, 
and every Man a half or whole Share. And abou: 
the firſt of September following, he went from New- 
York to Maderas, from thence to Bonavis, fron: 
thence to S. Jauger, then to Madagaſcar, then 
to Malabar, then to Joanna, then to Mabala, then 


to Joanna again, then to the cd. Sca. 
2 PTY Mr. Knap) 


Mr. Knapp. Mr. Palmer, give my Lord and the 
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Mi. Knepp. Pray give an Account of what was 
* There he water'd, and took Guinea 
Corn to Victual his Ship; and then to Babs-Key, 


near the Rad · Sea. 


Mr. Knapp. Give an Account of what he did 
re. ; | 
* He ſent out his Boat three times, to 
diſcover the Fleet, and likewiſe ſome Spies on 
the high Land, to look out on both Sides, to ſee 

that the Ships did not paſs by. | 

Mr. Soll. Gen. What Ships? 

Palmer. Mooriſh Ships from Mocea. 

Mr. Soll. Gen. Whoſe Ships were thoſe Mooriſh 

hips? -- --;, | ; 
, *. They were Turts and Moors together. 

Mr. Knapp. What did he do then ? 

Palmer. He calPd the Men by Lot to look out, 
and he ſent his Boat out twice, and they return'd 
without bringing any Tidings. And he ſent the 
Boat the third time, with Orders to take a Pri- 
ſoner, or to ſee what Ships lay there. And the 


third time Word was brought, that there were 


about 14 or 15 Ships lay in the Road ready to 
ſail, with Dutch, Engliſh, and Mooriſh Colours: 
And when this News came, Capt. K:dd order'd 
the Men to go on the other Side, on the high 
Lands, to ſee that the Ships did not paſs by in 
the Night 3 and in 4 or 5 Days the Ships came 
down, about the 1 4th of Auguſt. The Fleet came 
down in the Evening, and Capt. Mid went after 
them: And ſome of the Men ſaid, We will go 
among them To-night : No, ſays Capt. K:4d, we 
will go in the Morning, and then we will take 
our Choice. 

Kidd. Did you hear me ſay ſo? 

Palmer. J heard you ſay ſo. 

Kidd. I am ſure you never heard me ſay ſuch a 
Word to ſuch a Loggerhead as you. 

Palmer. Theſe are the Words I heard him ſay. 
And the next Morning he fell in with this Fleet, 
and went through them; and there wasa Dutchand 
Engliſh Convoy 3 and they fired at one another. 

Kidd. Hear me 

Mr. Kapp. You ſhall aſk him what Queſtions 
you will preſently. 

Mr. J. Turton. Who fired firſt ? 

Palmer. The Dutchand Engliſh fired firſt. When 
we lay between the Engliſh and Dutch, a Mooriſh 


| Ship came by, and he fired ſeveral Shot after her : 


And the Eugliſh Ship flung a Shot almoſt home, 
and then he made ſail, and went out of the Fleet : 
And from thence he went to Carratwer, and in the 
Way met with a Ship, whereof Parker was Com- 
mander, and there was one Antonio, a Portugueſe. 

Mr. Soll. Gen. Where was this done? 

Palmer. About fifty Leagues from Carrawar. 

Mr. Soll. Gen. What Time of the Year was it? 

Palmer. It was about September. 

Mr. Bar. Hatſel!. The Witneſs is now come to 
7 to the Ship for which the Priſoners are in- 
dicted. | 

Mr. Soll. Gen, Go on; What did they do with 
that Ship ? 

Palmer. He fought the Ship, and took her, and 
took out of her ſeveral Bales of Coffee, and he re- 
tain*d only one Bale, and ſent the reſt back again: 
And he took a Bale of Pepper, and ſome Myrrh 
to uſe inſtead of Pitch. 

Mr. Sell. Cen. What Quantity of Pepper was 
there ? 

Vol. V. 


* 
x 


Palmer. About ſixty Pound Weight ight. 
Mr. Coll. Cen. Wins Myrrh-? .. 
Palmer. About thirty 


Pound Weight. 

Mr. Soll. Gen. What Value was Itiof ?- | 

Palmer. cannot tell that. 

Mr. Soll. Gen. What Arabian Gold ? 

Palmer. I did not ſee it: I did not ſee any ta- 
ken out 'then 4 but a pretty while afterwards, 
when Capt. Kidd came roCarrawar, he gave eve- 
ry Meſs two Pieces of Aralim Gold. 

Mr. Knapp. How long was this after the Ship 
was taken? | 

Palmer, Ten or twelve Days. | 

Mr. Sal. Gen. How was the Pepper diſpos'd of ? 

Palmer. It was divided among the Meſſes. 

Mr. Sal Gen. Had theſe Prifoners their Part? 

Palmer. Yes: 

* — Knapp. How did they uſe the Men of this 
ip? 8 | 

Palmer. There were ſeveral hoiſted up, and 
drubb'd with a naked Cutlaſs. 

— * was this done? 

mer. In Ship. 

Kidd. What Shi ? g 

Palmer. The 3 Galley. 

Kidd. Did not a Parcel of Rogues go aboard 
their Ship, and do it ? 

Mr. Knapp. For what Purpoſe was this done ? 

Palmer. Becauſe they thought they had more 
Money in the Ship. 

Mr. Knapp. W hat Country-man was Parker ? 

Palmer. An Engliſb-man, born in the North of 
England. He ſaid ſo. 

Mr. J. Turton. Who elſe was detain'd beſides 
Parker ? | : 

Palmer. One Antonio, a Portugueſe. Parker was 
detain*d for a Pilot; the other for a Linguiſter. 

Mr. J. Turton. What do you mean by a Lin- 
guiſter ? | 

Palmer. To ſpeak Mooriſh and Portugueſe. 

Mr. Soll. Gen. Where did they go then? 

Palmer. From thence we went to Carrawar, 
and water'd and wooded the Ship; and a great 
many of his Men left him there: And when he 
ſaw his Men leave him, he went to Seaz he would 
not truſt any more to go aſhore. And the next 
Evening he meta Portugueſe Man of War, and 
fought her, but did not take her. 

Mr. J. Turton. Did you know any that left 
him ? 

Palmer. Peter Lehair and Churchill, and others; 
they went to the Exgliſb Factory, to know whe- 
ther they would entertain them, or no. 

Mr. J. Turton. Who went ? 

Palmer, Mr. Lehair, Nicholas Churchill, and a- 
nother; they went to know whether they ſhould 
be entertain'd, and they told them, They were 
loth to entertain them, tor fear Capt. Kidd ſhould 
know of it, and do them an Injury. 

Kidd, My Lord, a Parcel of theſe Men went a- 
ſhore to run away with this Ship. 

Mr. J. Turton. Were there any more of theſe 
Priſoners at the Bar, that would have gone off, 
beſides Churchill ? 

Palmer. No, but he would have gone off. 

Mr. J. Turton. How do you know that? 

Palmer. He told me fo. i 

Mr. Bar. Gould. Had they an Opportunity to 
go off? f 

Palmer. Some more were taken going aſter- 
wards, and had got a Boat for that Purpoſe, but 

T't 2 they 
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they were taken, and Capt. Kidd order d them to 


be brought aboard, and whipp'd at the Gun. 
Kad. Certainly you have not the Impudence 
to ſay that 5 

Palmer. 1 ſay, you order d them to be whipp'd, 
for attempting Nr aſhore. | 

Mr. Soll. Gen, Whither did you go then? 

Palmer. That Evening we went and met with 
a Portugueſe Man of War. 

Mr. Soll. Gen. You may goon from that. Whi- 
ther did you go then? | 

Palmer. To the Malabar Iſlands. 

Mr. Soll. Gen. What to do?? 

Palmer. To take in Water, His Cooper went 
aſhore, and the Natives cut his Throat: And 
Capt Kidd ſent his Men aſhore, and order'd them 
to divide themſelves into Squadrons, and to burn 
all the Houſes they came near, except the Houſes 
that had white Flags upon them. 

Mr. Soll. Gen. Why not them? 

Palmer. Becauſe they help'd us to water the 
Ship. 

Mr. Knapp. And were there any Houſes burnt ? 

Palmer. Yes, a great many. 

Mr. Knapp. What did he more ? 

Palmer. I heard what he did; I did not ſee it. 

Mr. Bar. Hat/e!l. What do you know of any o- 
ther Ship? 

Palmer. About the 27th of November he took 
the Ship Maiden, near Callicut. We ſpy'd a Ship 
in the Night, and chaced her all Night, and the 
next Morning he took her. 

Mr. J. Turton. What Ship was that ? 

Palmer. Skipper Mitchel was Commander ; it 
was a Mooriſh Ship, ſhe belong'd to Suratt; ſhe 
was taken in November, and after that ſhe was 
called the November. 

Mr. Soll. Gen. How was ſhe taken? 

Palmer. Capt. Kidd chaced her under French 
Colours, and this Ship had French Colours; and 
when he haled her, it was in French, and this 
Skipper Mitchel anſwer'd in French. 

Mr. Soll. Gen. Had the Mooriſh Ship French Co- 
lours before Capt. K:dd put up French Colours, 
or after ? 

Palmer. After. 

Mr. Sell. Gen. What Colours had ſhe when ſhe 
was chaced at firſt ? 

Palmer. It was in the Night: In the Morning 
Capt. Kidd hoiſted up French Colours, and then the 
Mooriſh Ship likewiſe hoiſted up French Colours. 

Mr. Soll. Gen. What follow'd? 

Kidd. Speak true. | | 

Palmer. Iwill. He fired three or four Shot 
at the Ship, and commanded them aboard; and 
Mitchel did fo, and ſome of his Men with him; 
and heorder*d Monſieur Le Roy to be as Captain; 
and he came from below Deck, and receiv*d him 
as Captain. 

Kiad. Did you ſee that? ä 

Palmer. I did not ſee that; but I know he was 
order*d to do fo, and he receiv*d him as Captain; 
[ was not in the Cabin at that time. Monſieur 
Le Rey receiv*d him as Captain, and carried him 
aft. They haled this Ship in French, and bid him 
come aboard in French, and this Frenchman receiv- 
ed him as Captain; and I heard him ſay, That he 
brought a French Paſs along with him. 

Mr. Soll. Gen. Who did you hear ſay ſo? 

Palmer. 1 heard People on board ſay fo. 

Kidd. Palmer, Did you ſee that Pals ? 


Palmer. Indeed, Captain, I did not. 

Mr. Soll. Gen. What did youdo with the Ship? 

Palmer. There were two Horſes on board, and 
ten or twelve Bales of Cotton, and ſome Quilts, 
and Capt Kidd ſold them at Malabar. 

Mr. Soll. Gen. What Goods were there? 

Palmer. Two Horſes. 

Mr. Soll. Gen. What beſides ? 

Palmer. Ten or twelve Bales of Cotton, ang 
ſome Quilts. 

Mr. J. Turton. What Country man was Skipper 
Mitchel the Captain? 

Palmer. A Dutch-man. 

Mr. Soll. Gen. What was the Ship worth ? 

Palmer, I cannot tell the Value of her. 

Mr. Soll. Gen. What Burden was ſhe ? 

Palmer. About 150 Tun. 

Mr. Soll. Gen. What did they do with thoſe 
Horſes, and the Cotton ? 

Palmer. They fold them to the Banians. 

Mr. Soll. Gen. What did they do with the Pro. 
duce of thoſe Goods ? 

Palmer. Capt. Kidd kept it till they had a pretty 
deal of Money together, and then they ſhared 
it. 

Mr. Soll. Gen. Had the Priſoners at the Bar a- 
ny Shares of it? 

Palmer. Yes. 

Cl. of Arr. Had Capt. Ridd himſelf any Share? 

Palmer. Yes. 

Cl. of Arr. Had Nicholas Churchill any Share ? 

Palmer. Yes, he had a whole Share. 

Cl. of Arr. Had James Howe any Share? 

Palmer. Yes, a whole Share. 

Mr. J. Turton. Where did they ſhare i? 

Palmer. On the Coaſt of Malabar. 

Cl. of the Arr. Had Robert Lamley any ? 

Palmer. Yes, half a Share. 

Cl. of Arr. Had William Jentins any Share? 

Palmer. He had half a Share. 

Cl. of Arr. Had Gabriel Loffe any ? 

Palmer. He had half a Share. 7 

Cl. of Arr. Had Hugh Parrot any ? 

Palmer. He had a whole Share. 

H. Parrot. Did you ſee me have any Share? 
Can you ſpeak that to my Face now? Did you 
ſee any of us have any? 

Palmer. When Capt. Kidd ſhared this Money, [ 
did not actually ſee him pay their Shares; but he 
call'd every Man by the Liſt, and they came with 
their Hats in their Hands, and he gave them their 
Money, and they ſwept it up, and went away. 

Mr. Soll. Gen. Were theſe Men call'd by the Lift? 

Palmer. Yes. 

Mr. Soll. Gen. And did they miſs none? 

Palmer. Not, that I know of. 

Cl. of Arr. What ſay you to Richard Barlicorn ? 
Had he any? 

Palmer. He had half a Share: Whether his 
Maſter had it or no afterwards, I know not. 

Cl. of Arr. Had Abel Owens any Share? 

Palmer. He had a whole Share. 

Cl. of Arr. What had Darby Mullins ? 

Palmer. He had a half Share. 

Mr. Knapp. I think you were ſpeaking of Aa- 
bian Gold, that they had in Meſles : theſe 
Priſoners their Share of that? 

Palmer. Yes, there was no Difference; they had 
all their Shares. 

Mr. Knapp. Now, if you will aſk this Witne!s 


any Queſtion, you may. Kill 


3 


ſe 


ſs 


Kidd, What ſignifies it to aſk him any Queſti- 
ons? We have no Witneſſes, and what we fay 
ſignifies * 1 a 

Cl. of Arr. N. Churchill, Will you aſk him any 
Queſtions? | 

Churchill. No, I have acknowledged all theſe 
Crimes; and ſurrender'd my ſelf, and rely on 
the King's Mercy. ESP a 

Cl. of Arr. J. Howe, Will you aſk him any 
Thing ? 

Howe. No. | * : 

Cl. of Arr. R. Lamley, Will you aſk him any 
Thing? | 

Lomdy. Mr. Palmer, How can you tell I had a 


half Share? | 1 
Palmer. There was a half Share directed for 


a Lamley. I had not a Farthing. | 
Mr. J. Turton. Was he an Apprentice? 
Palmer. Yes, he was Servant to Mr. Owens; 
Jenkins, Can you ſay, I had any Share? 
Palmer. I know there was a halt Share appoint- 

ed for you; I know not whether your Maſter 

had it. 
Mr. J. Turton. Was his Maſter aboard then? 
Palmer. Yes, his Maſter was aboard then. 
Cl. of Arr. Gabriel Loffe, have you any Que- 

ſtions to aſk him? 2 
Loffe. Had I any Share? 

Palmer. You had a half Share; I did not ſee you 
take it, but you were in the Lift. 

Cl. of Arr. I. Parrot, Have you any Queſtions 
to aſk him ? | 

Jun man. Did you ſee them come out with 
the Money in their Hats ? 

Palmer. Yes. | 

Mr. Soll. Gen. Did Gabriel Lyffe come out as 
contented as the reſt ? 

Palmer. No, becauſe he had but half 4 Share. 

Liffe Did you ſee me come out with my Mo- 

ney * 

kay, I ſaw you come out with Money 

in your Hat; and I heard you ſay, you had half 

a Share, | | 
Loffe. As 1 live, I had no Hat then. 
d. of Arr. Have you any Queſtions to aſk 

him, H. Parrot ? 

Parrot. Did you ſee me have any Share? 

Palmer. I did not ſee you receive any Share, 
but you was called among the reſt. 

Mr. J. Turton. He ſays, they were all called, 

Man by Man, to take their Shares. 

Cl. of Arr. R. Barlicorn, Have you any Thing 
to aſk him ? | 

' Barlicorn, I deſire of him, Whether he ſaw me 
have any Goods, or take any Share ? 

Palmer. My Lord, when the Goods were ſha- 
red at Madagaſcar, I was at Bonavis ; I was not 
preſent, but I heard of it afterwards. 

3 I hope the Jury will take notice of 
is, 
Mr. B. Hatſell. Mr. Bradinbam, Did any of 

=_ Men complain, that they had not their 
are, 

Bradinham. No, no, I heard nothing of that. 

Mr. J. Turton, Were theſe Shares ſuch as were 
agreed on in the Articles at New-7ork. 

Palmer. Yes, Capt. Kidd ordered the Goods 
to be hoiſted out? | 


_ Did I order the Goods to be hoiſted 
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Palmer. Yes, you did. Ty 
. Kidd. It was the Mutinous Men that did 
Ic. 
Parrot. How do you know that I had any 
Share? You did not ſee me in a Yer after. 

Palmer. I do not ſay, I faw it given you. 

Kidd. My Lord, there were 95 Men that de- 
ſerted my Ship, arid took away what they plea- 
ſed ; we could not ſtand in Defence of any 
Thing. . 

Barlicorn. Was not I an Apprentice to Capt. 
— 1 waited on him continually in the 

ip! 

Palmer. Ves, ybu were. ä | 

Mr. Soll. Gen. Had he a Share allotted him? 
Palmer. Yes; but J am apt to think his Maſter 
had it. vowel | 

Mr. J. Turtin. Who was his Maſter ? 

Palmer. Capt. Kidd. 

Cl. of Arr. A. Owens, Have you any Thing to 
ſay for your ſelf ? | 

Owens, I reter my ſelf to the King's Procla- 
mation. a M * | 10 

Cl. of Arr. Darby Mullins; Have you an 
Thing - ſay for your ſelf ? : 4 

Mullins: I came to Cape May, where I heard 
of the King's Proclatnation: Did not you and 1 


come aſhore together? 


Palmer. Yes, we did; the ſame Day; _ 

Mullins. Did not we come aſhore on the King's 
Proclamation; .__, | 

Palmer. We did hear of it. i 2 

Mullins. Did not you hear, that all the Men 
were glad at the News, when they heard of the 
Proclamation? ?? | 

Dr. Oxenden. What did theſe Men ſay then? 

Palmer. They all rcjoiced to hear of ſuch a 
Thiog. ISR: | 

Mullins. From the Time I came from Mada- 
gaſcar | was ſick of the Bloody - Flux; I could 
not walk a Mile in a Day. | 

Palmer. I know you was ſick. 

Mullins. 1 have no more to ſay: I ſtand to 
your Lordſhip's Mercy, and the King's gracious 
Proclamation. | | | 

Mr. J. Turton. If you have any Witneſſes to 
call for your ſelves; you may call them. Capt. 
Kidd, what have you to fay for your ſelf? 
You may make your Defence, firft for thar 
rung taken in September; then, for that in Novem- 

er. 

Kidd, What is it the near for me to ſpeak ? 
I have no Witneſſes for theſe Things. | 

Mr. B. Hat/e!]. Yeſterday you produced your 
Commiſſions; if you will, they may be read 
now. 

Kidd. It availed nothing then. 
theſe Men ſaw the French Paſs: 5 

Palmer. Indeed, Captain, I never ſaw it. 

Kidd. You left my Ship, with 95 Men more, 
and you went a roguirg afterwards. 

Mr. Soll. Gen. Why did you go aboard that 
Pirate. | 

Kidd. My Lord, I had a Deſign to take that 
Frigate, and then I deſigned to come for E1g- 
land. I would not go with ſuch a Rogui 
Crew as you were. Was not I threatned to be 
ſhot in the Cabbin by ſuch Villains as you, if I 
would not go along with you? This was the Rea- 
ſon I could not come home. Did not you, with 
others, ſet fire to the Boat, to deſtroy _— ? 


Here is all 
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Palmer. 1 know nothing of that; but I am 
ſure 1 ſaved your Life on the Malabar Iſland, 
when you burnt the Boat. 

Kidd. My Lord, they took what they pleaſed 
out of this Ship, and I was forced to ſtay by my 
ſelf, and pick up here a Man, and there a Man, 
to carry her home. | 

Cl. of Arr. Nicholas Churchill, What have you 
to ſay for your ſelf? 

(Churchill. My Lord, I plead Guilty, and rely 
on the King's Proclamation. 

Cl. of Arr. James Howe, have you any Thing 
to ſay for your ſelf ? 

Howe. | plead Guilty, my Lord. 

Kidd. Here are ſome Gentlemen here, I de- 
fire they may be heard as to my Reputation. 
Here is Col. Heruſon. | | 

Mr. J. Turton. What do you aſk Col. Hewſon ? 

Kidd. I aſk him what he knowsas to my Repu- 
tation in the Weſt- Indies? 

Col. Hewſon. My Lord, he was a mighty Man 
there. He ſerved under my Command. He was 
ſent to me by the Order of Col. Codrington. 

Mr. Soll. Gen. How long was this ago ? 

Col. Hewſon. About nine Years ago. He was 
with me in two Engagements againſt the French, 
and fought as well as any Man I ever ſaw, ac- 
cording to the Proportion of his Men. We had 
ſix Frenchmen to deal with, and we had only mine 
and his Ship. 

Kidd. Do you think I was a Pirate ? 

Col. Hewſon. I know his Men would have gone 
a Pirateering, and he refuſed it, and his Men 
ſeized upon his Ship. And when he went this 
Voyage, he conſulted me, and told me they had 
engaged him in ſuch an Expedition ; and I told 
him he had enough already, and might be con- 
rented with what he had: And he ſaid, it was 
his own Inclination; but my Lord Bellamont told 
him, if he did not go the Voyage, that there 
were Great Men, and they would ſtop his Bri- 
gantine in the River, if he did not go. 

Mr. J. Turton. Who told you ſo ? Did he? 

Col. Hewſon. Yes, my Lord. 

Mr. J. Turton. If he had kept to the honeſt De- 
ſign of that Expedition, he had done very well. 
Did you apprehend that his Intention in that 

Undertaking was to be a Pirate ? 

Col. Hewſon. No, my Lord. He told me his 
Buſineſs was to go a Cruiſing, and ſurprize Pi- 
rates, 

Mr. Soll. Gen. Did he tell you he had no ſuch 
Deſign. 

Col. Hewſon, Yes, he ſaid he would be ſhot 
to Death before he would do any ſuch Thing. 
I know he was very ſerviceable in the W- 
Indies. 

Cl. of Arr. Robert Lamley, Have you any Thing 
more to ſay ? 
| Lamley. I can ſay nothing, for I have none of 
my Friends here. 

Kidd. Call Thomas Cooper. (Who appeared.) 

1 7 J. Turton, What Queſtions do you aſk 
him 

Kidd. Sir, pray tell my Lord what you knew 
of me in the Indies 

Thomas I was aboard the Lyon, and this 
Capt. Kidd brought his Ship from a Place that 
belonged to the Dxtch, and brought her into the 
King's Service at the Beginning of the War, 
about Ten Years ago; and he took Service 


under the Colonel; and we fought Monſieur 
Du Caſs a whole Day, and, I thank God, we 
got the better of it; and Capt. Kidd behaved 
himſelf very well m the Face of his Enemies. 
Jun -man. How many Years ago was this? 

Tho. Cooper. About Ten Years ago, 

Cl. of Arr. Robert Lamley, Have you any Thing 
more to ſay ? K 

Lamley. I have no Friends here, I am a *Pren. 
tice, my Lord. 

Cl. of Arr. William Jenkins, Have you any more 
to ſay ? 

Fenkins. I was an Apprentice, my Lord, 

Cl. of Arr. Gabriel Loffe, Have you any Thing 
to ſay for your ſelf? 5 
 Liffe. My Lord, I was a Servant under Cape, 
Kidd, and always obeyed his Commands, and 
had no Share, I came home with Capt. Ki4g, 
to Boſton, and went to my Lord Bellamont, and 
the Men came and told us he had diſcharged us, 
and I went about my Buſineſs. And ſome 
Days after, we were committed to Priſon, and 
I was ſick, and my Lord let me be in the Kee. 
per's Houſe, and I was truſted by him four or 
five Months with the Keys to look after the Pri. 
ſoners. Mr. Davis can teſtify this. If I had had 
a mind to have done any ill Thing, I might have 
done it then. (Then Mr. Davis appeared.) Pray, Me. 
Davis, declare what you know of me when! 
came to Boſton, and how the Keeper intruſted 
me with the Priſoners. 

Mr. Davis. I remember when we came there 
to the Read-]ſland, Capt. Kidd ſent him home: 
And when he came to Baſton, he was truſted 
with the Keys, and had liberty to go where he 
pleaſed not out of the Yard. 

TH J. Turton. Was this after he was a Priſo- 
ner ? 

Mr. Davis. Yes, my Lord. 

ugg Loffe. J hope the Jury will take notice 
of this. 

Kidd. Mr. Davis, Did you not hear of any 
French Paſſes that I had ? 

Mr. Davis. I heard of them, and I ſaw them, 

Mr. Soll. Gen. How do you know they were 
French Paſſes? 

Mr. Davis. He told me they were Fren 
Paſſes; I did not know it, I could not read 
them. | 

Mr, J. Turton.. They ſhewed you the Papers; 
Dea you know what Ship they belonged 
to: 

Mr. Davis, No, my Lord, not I. 

Kidd, I deſire Capt. Hunt may be called, to 
know what my Lord Bellamont ſaid of me. 

Mr. B. Hatſell. That will ſignify nothing. 


Cl. of Arr. Hugh Parrot, Have you any Thing 


to ſay for your ſelf ? 
Parrot. My Lord, I had no Share of the 
Goods. 

Kidd, M 
may be read. 
Mr. B. Hatfell. Is it under the Broad-Seal? 

Mr. Crawley. It is a Letter of Mart and Re- 
prifals, my Lord. 


[Then the Commiſſion was read, dated the 11th of 
December, 1695. ] 


Lord, I deſire this Commiſſion 
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William Kidd. Now, my Lord, in purſuance of 
this Commiſſion, I went and took theſe Ships, 
which had French Paſſes on board, and my Lord 
Bellamont took them by force from me. 

Mr. J. Turton. You took one French Ship, and 
ated in a regular manner to condemn her; but, 
Did you do ſo with the reſt ? 

Kidd. I could not carry theſe Ships home, by 
reaſon my Men had left me. 

Mr, J. Turton, Mr. Bradinham, with what num- 
ber of Men did you go out of England ? 

Bradinbam. With about ſeventy Men. 

Mr. J. Turton. What number had you when 

ou went from New-York ? © 

gradinbam About 1 55. 

Mr. J. Turton. So that your Number was en- 
creas'd. 

Bradinham. Yes, my Lord. 

Mr. J. Turton. Was there any other Ship con- 
demn'd, beſides the French Banker? 

Bradinham No, my Lord. 

Kidd. Theſe Men were ſome of them that 
left me, and took the Goods; what was left I 
carried with me. 

Cl. of Arr. Hugh Parrot, have you any more to 
ſay ? 

Ne The Evidence cannot prove that I had 
any Share : I came with my Commander from 
Madagaſcar, and he paid me an hundred Pieces 
of Eight, and my Lord Bel/amont ſeiz'd all: And 
I had Opportunity enough to have gone a pira- 
teering with Capt. Culliford, but I told them I 
would not: And I came to my Lord Bellamont, 
and furrender'd my ſelf. 

Cl. of Arr. Robert Barlicorn, have you any thing 
to ſay in your own Defence ? 

Barlicorn. I defire Witneſs may be call'd, to 
know whether I was not a Servant aboard? 

Mr. J. Turton. The King's Evidence ſay you 
were, 

Cl. of Arr. Abel Owens, what have you to ſay ? 

Owens, Il own my felt Guilty; I came in upon 
the King's Proclamation. 

Cl. of Arr. Darby Mullins, what have you to ſay? 

Mullins. I did what I did under the King's 
Commiſſion 3 I obey'd my Captain, and came 
home with him; I durſt not for my Life do other- 
wiſe, Examine the Witneſſes, and they will not 
ſay otherwiſe, Mr. Bradinbam, did I do any 
Thing againſt the Captain's Command ? 

Bradinham. 1 cannot by but he did always 
obey the Captain's Commands. 

Mr. Soll. Gen. Did he not go aboard Capt. Cul. 
liford afterwards ? 

Bradinham. Yes, my Lord. 

Mullins. 1 went for Want. 

Cl. of Arr. Have any of you any more to ſay ? 

Harrot. My Lord, I did not go out of England 
with Capt. Kidd, but I ſhipp'd my ſelf on board 
a Merchant-man bound for Necaſound- land, and I 
was taken by a French Privateer; and afterwards 
coming to Madagaſcar, Capt. Kidd was there, and 
he took a Piſtol ro ſhoot me, but I avoided it: 
But hearing afterwards that Capt. Kidd had the 
King's Commiſſion, I went aboard him: 

Mr. J. Turton. Had he any Commiſſion to take 
LO from the King's Subjects? 

r. Bar. Hatſell. Capt. Kidd ſays, the Seamen 
forced him from the Ship, and you ſhared the 
$ your ſelves. 


Parrot. He does not ſay ſo of us. My Lord, 
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with Submiſſion, be pleas'd to aſk my Comman- 
der, whether I ever diſobey'd his Commands, 
or was forward to attempt any ill Thing, or 
did =p Thing of that which is alledg*d againſt 
me 
Kidd. Mr. Bradinham, are not you promis'd 
your Life, to take away mine ? | 

Mr. J. Turton. He is not bound to anſwer that 
Queſtion: He is very fit to be made an Evi- 
dence for the King; perhaps there can be no 
other in this Caſe, than ſuch who are in his 
Circumſtances. 

Parrot. With Submiſſion, I aſk the Evidence, 
whether I ever diſobey'd the Captain's Orders? 

Mr. J. Turton. The Captain's Orders will ex- 
cuſe you in honeſt Things, but not in unlawſul 
Actions. 

Parrot. As for the Ships that were taken, I had 
no Hand in it. 

Mr. Knapp. But you receiv'd your Share, and 
knew of the robbing of the Ships. 

Mr. J. Turton. Gentlemen of the Jury, here is 
William Kidd, Nicholas Churchill, James Howe, Ro- 
bert Lamley, William Jenkins, Gabriel Loffe, Hugh 
Parrot, Richard Barlicorn, Abel Owens, and Darby 
Mullins, the Pri ſoners at the Bar, who are all in- 
dicted for Piracy, or piratical and felonious ta- 
king a Mooriſh Ship, on the High Seas, about fif- 
ty Leagues from Carrawar in the Eaſt- Indies, and 
ſeizing the Goods that were in that Ship, to a 
conſiderable Value. And they are alſo indicted 
for the piratical and felonious taking another 
Ship, which was likewiſe a Mooriſb Ship, with the 
Tackle and Apparel thereof, to the Value of an 
Hundred and Five Pounds, four Leagues from 
Callicut in the Eaſt- Indies. Now to theſe Indict- 
ments they have pleaded, Not guilty : And whe- 
ther they are guilty or no, you are to determine, 
on the Evidence you have heard. 

I need not tell you the Heinouſneſs of this 
Offence wherewith they are charg'd, and of 
what ill Conſequence it is to all Trading Na- 
tions. Pirates are call'd Haſtes bumani generis, the 
Enemies to all Mankind; but they are eſpecial- 
ly ſo to thoſe that depend upon Trade: And 
theſe Things that they ſtand charg'd with, are 
the moſt miſchievous and prejudicial to Trade 
that can happen. But as it is not my Buſineſs 
to aggravate the Offence, ſo it is yours to con- 
ſider, whether they, or any of them, are guilty 
or not. 

Two Witneſſes have been produced for the 
King, and both of them were concern'd in all 
the Tranſactions relating to the Priſoners ; and 
by their Evidence it appears, That in the Year 
1696, about the beginning of May, Capt. Kiad, 
who was Captain of The Adventure-Galley, was 
fitred out on a very good Deſign; for he was to 
take Pirates, and to ſeize the Ships and Effects of 
the King's Enemies : That was the End of this 
Expedition. He went out from Plymouth with 
about Seventy Men from England; they fail'd to 
New-York, and in their Paſſage they ſeiz d a French 
Veſſel, and that Veſſel was condemn'd in a due 
Manner, and that was purſuant to their Com- 
miſſion, f 

When they came to New-York, there were 
other Things in Contemplation. Then he made 
a Proclamation, to give Notice, That if any 
would come aboard him, he propos'd Terms for 
their Encouragement ; That they ſhould be Sha- 
rers 
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rers in all they could acquire; he himſelf would 
have Forty Shares, becauſe the Ship, Arms, Am- 
munition, and Proviſions were his, and the reſt 
ſhould be divided proportionable to thoſe that 
ſhould be aboard him. And whereas they went 
out with ſeventy Men, there their Number was 
encreas'd to 155, for with that Number he fail'd 
from New-York. 

Gentlemen, The Witneſſes tell you whither 
they went afterwards; Iwill not mention all the 
particular Places, but only ſuch where any Thing 
remarkable was done. They ſay, they came to 
a Place call'd Babs-Key; and there, it ſeems, 
they had an Intention to obſerve a Fleet, call'd 
The Mocca-Fleet : There they ſtay'd about Three 
Weeks, and in that Time Capt. Kidd ſent his 
Boat three times to Mocca, where this Fleet was: 
The two firſt times they brought no certain Ac- 
count; but rhe laſt Boat that was ſent brought 
Intelligence, that there were fourteen or fifteen 
Ships lay in the River or Harbour there, and 
were ready to fail; and, that they had Dutch 
Colours, Engliſh Colours, and Mooriſþ Colours. 
And Capt. Nad ſaid then, He expected to make 
a conſiderable Advantage of them. And after 
this Advertiſement, he ſent ſome Men to the 
high Lands, to obſerve the Motion of this Fleet; 
who, after ſome Time, gave Notice that the 
Fleet was coming; and then he went out with 
his Veſſel; and, as they tell you, he went into 
this Fleet, and diſcharg'd ſome Guns at them ; 
but, they having a Convoy, he found he was not 
a Match for them, and that it would be in vain 
to attempt any thing further on ſo great a Diſ- 
advantage; and fo that Deſign was fruſtrated. 
But it muſt be obſerv*d, That theſe Ships were all 
Engliſh, Dutch, and Mooriſh, and none of them 
French; which ſhews Capt. Xidd's Inclination to 
take ſuch Ships, for which he had no Authority 
by any Commiſſion. 

But they tell you, after this, when he had met 
with this Diſappointment, then he ſail'd to- 
wards the Coaſt of Carrawar, and there they met 
with the firſt Moorib Ship, that he is now charg'd 


with; and this Ship they ſeiz'd, and took one 


Parker, who was the Captain: They ſeiz'd him, 
and alſo a Portugueſe, whom they made uſe of as 
an Interpreter ; and ſome of the Men, whom 
they treated in a barbarous manner. They tel] 
you, That there happening to be an Englifb 
Factory near that Place; they of that Factory 
underſtanding that this Parker and the Portugueſe 
were on board the Ship, they ſent to demand 
them, and Capt. Kidd deny*d them, and faid, 
There were no ſuch Men on board, and yer 
he had hid them under the Deck. You are alſo 
told by the Witneſſes what they found and ſeiz'd 
on board this Ship, viz. Pepper, Coffee, Myrrh, 
and ſome Gold. They have told you, the 
Gold was ſhar'd amongſt them, and in Specie, 
as I remember ; every Mels had two Pieces, 
and the reſt of the Goods were divided amongſt 
them in proportion, according to their Origi- 
nal Agreement, or they had their Shares of the 
Money for which they were fold. This was 
the firſt Ship that he ſtands charg'd with the 
piratical taking of; and this Ship was a- Mooriſb 
i and did belong to the Natives of that 

lace, 

And then it appears they went to the Coaſt 
of Malabar, and there they took the other Ship 


2 


that he is charg'd with by the other Indictment; 
the firſt was — * in September, and this in Ny. 
vember. There was on board that Ship two 
Horſes, and ſeveral Bales of Cotton, and ſome 
other Goods; and this alſo belong'd to the Moi 
and one Skipper Mi:chel', a Dutchman, was Cap. 
tain of her. When they had taken this Ship, 
they went to Madagaſcar, and there, it is told 
you, they ſunk this Veſſel: And they having 
ſeveral other Goods that they had taken out of 


another Veſſel, the Goods were fold, and divided. 


between the Captain and the reſt of the Men, 
according to their ſeveral Proportions. And it 
is prov'd to you, that every one of theſe Priſo- 
ners had ſome Share of the Product of those 
Goods. And now, to ſhew what Captain Kia! 
was, and that he was a Favourer of thoſe he 
ought to have oppos'd, there was another Pirate 
there, one Capt. Culliford, who had a Veſſel that 
he us'd to the ſame Purpole, call'd The Great Ala. 
homet; and he having heard of Xidd's Commil. 
ſion, had a Jcalouſie that Capt. Kidd had a De- 
ſign to take him and his Company; but he told 
them, he had no ſuch Deſign; he was ſo far from 
that, that he aſſur'd them, nay ſwore, he would 
be true to them: And there were great Appea- 
rances of Friendſhip between Capt. Kidd and 
Capt. Culliferd ; they made mutual Viſits to each 
other; and Capt. Kidd did accommodate Culli- 
ford with ſome Guns, and gave him liberty to 
take any Thing he had; and Capt. Culliſord like. 
wiſe preſented him with China Silks. Now this 
alſo is given in Evidence, to ſhew that Capt. Rid 
had a Piratical Deſign in all this, and that he 
did aſſiſt thoſe that were engag'd in the like 


' Deſign with him, inſtead of endeavouring to ſup- 


preſs them. 
Now, Gentlemen, the firſt Witneſs, Robert 


Bradinham, has declar*d all this to you; and like 


wiſe Jaſeph Palmer has ſpoken to the ſame Pur- 


poſe, tho* ſomething more than the other; and 
C 


tells you, how they went aſhore on one of the 
Malabar Iſlands, and how they burnt ſome Houſes, 
and did other very barbarous Things; but that 
concerns not this — for which they are now 
indicted. He tells you alſo, That when they took 
one of theſe Ships, whereof Capt. Parker was Com- 
mander, they took two of the Men on board that 
Ship, and hoiſted them up, and us'd them ſevere- 
ly; which they did, to cauſe them to diſcover 
what Things of Value they had on board ; but 
it ſeems they had nothing of any conſiderable 
Worth on board: However, this ſhews, that 
Capt. K:ad had a Deſign to act Piratically. The 
Witneſs gives you an Account of all the Tranſ. 
actions in taking the two Ships, and diſpoſing of 
the Goods, and dividing of the Money : Indeed 
he ſays, when the Diſtribution was made, he 
was not in the Cabbin, but tells you, he heard the 
Liſt call'd over, and all the other Priſoners ſeve- 
rally went in, and brought out their Shares in 
their Hats, or otherwiſe, and did not hear any 

one complain that he had not his Share. 
Gentlemen, there are three Perſons that were 
Servants, that is, Robert Lamley, he was Ser- 
vant to Owens the Cook ; William Jenkins, he 
was Servant to the Mate; and Richard Barlicorn. 
who was Servant to Captain Kidd : Now, tho 
theſe might have their Shares deliver*d them, yet 
it is to be preſum'd that they were to be ac- 
countable to their Maſters : And they being 
Servants, 
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Servants, I ſuppoſe you will think to diſtinguiſh 
them from the reſt. ; 
Gentlemen, this is the Sum of che Evidence 
given for the King; and, indeed, this ſeems to 
be as ſtrong an Evidence againſt the Priſoners 
at the Bar as can be: They did endeavoyr to take 
the Mocca Fleet, but they were too ſtrong for 
them: And they could have no Suſpicion that 
they were French, for they had Erl , Dutch, 
and Mooriſh Colours; fo that Capt. Kidd could 
have no Pretence from his Commiſſion to look 
after theſe Ships : There were no French among 
them, and yet there he lay three Weeks waiting 
for them; but they did actually take theſe two 
Ships mention'd in the Indictments, and diſpos'd 
of the Goods, and ſhared the Product among 
themſclves. Here is all the Evidence that can be 
given of Piracy. | 
Now Capt. Kidd, when he comes to make his 
Defence, tells you, He had a Commiſſion, and it 


vas produced (and that is no more than what is 
common in Time of War) 2 he is au- 
8 


thoriz'd to take the Ships and G of any of 
the Subjects of the French King; but it is penn'd 
wich great Caution; he is to take none but the 
Goods and Ships of the French King, or his Sub- 
jects; and he is to keep an exact Account of all 
that he takes, and to procure them to be condemn- 
ed in the Admiralty. Now, if he had purſued 
this Commiſſion, and gone no further, it had 
been wellz he had done juſtly, and anſwered the 
End on which he was ſent out. And it does ap- 


pear, that the firſt Veſſel that he took in his Paſ. - 
lage to New-York was thus condemn'd: But 


afterwards I do not find that he had any Regard 
to his Commiſſion, but waited for that great 


Macca Fleet a conſiderable time, I think about 


three Weeks; and being diſappointed there, he 
afterwards did take thele two Ships mention'd 
they were French Ships, neither were there any 
French Paſſes on board. One of the Witneſſes 
indeed ſays, He heard of French Paſſes; but nei- 
ther he, or any other Perſon that has been pro- 
duced, has ſeen one of them. Now Ido not 
obſerve that his Commiſſion does any manner of 
way tend to excuſe the Captain in taking both, 
or either of theſe Ships: One of them was un- 
der an Exgliſßb Commander, which was Parker, 
the other under a Dutch-man ; there were no 
French men aboard, only Le Roy, who was made 


in the Indictment; and it does not appear that 
er 


a kind of a Mock- Captain by K:ad, to ſerve a pre- 


ſent Turn. But what Capt. Kidd has ſaid from 
his Commiſſion, is ſo far from juſtifying him, that 
it ſeems rather an Aggravation of his Crime: 
For he that will go out with the King's Com- 
miſſion on a juſt and laudable Deſign, to take the 


Ships and Effects of the French King in War, 


and alfo to deſtroy Pirates (which were.the.prin- 
cpal Ends of his being fitted out to Sea) and in- 


ſtead thereof will turn Pirate himſelf, make uſe 


of the Force with which he was intruſted, for the 
promoting his Piratical Purpoſes, and for the 
ſelonious taking the Ships and Goods of 'thoſe 
that were in Amity with the King of England, 
appears to be guilty of a manifeſt Breach and 
Violation of his Truſt, attended with very ag- 
Sravating Circumſtances. r 
Now, for thoſe Three that were. Servants, 1 
mullleave it to you, whether they did act other- 
Witc ** they might do. A Servant is to obey 
ot. V. * 
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honeft ; if they did any 
Have heard the Evidence, will conſider of their 
Guilt, and whether their Caſes differ from the 


that do pretend th 


Ships, Goods and Effects of the King's 
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his Maſter, but it muſt be in Things lawful und 
Thipg elſe, you, who 


reſt: But there is ſome Probability, that their 
Shares might be aceounted for to their feſpectivr 


Maſters. 


Now, as to the reſt, there are" ſome of them 
. c | pl did ſurrender: themſelves ; 
one of them to Mr. Rithes, a Jaftice of Peace in 
te 3 others, to Colonel Baſs, who was a Com- 
mander in Eaft-Ferſiy ; and it does appear, that 
they did ſurrender themſelves accordingly : But 
that does not come under your Conſideration ; 
you are to conſider only, whether they are Guilty 
of the Facts they are charg'd with, or no. As 
to what Effect their ſurrendring themſelves may 
have with his Majeſty, mult be left tothe King's 
Royal Pleaſure, but we are to conſider the Evi- 
dence. Now they generally ſay, They did obey 
the Captain, and, that they underſtood he had 
the King's Commiſſion. Truly, fo far as he 
purſued the King's Commiſſion, they were to 
obey him; but when he acts contrary to the 
King's Commiſſion, in Acts of Piracy upon the 
F riends, 
and thoſe in Amity with the Crown of England, 
they ſhould have been ſo far from obeying; and 
aſſiſting him, that they ſhould have obſtructed 
him, and ſeiz'd him, that he might have been 
brought to Juſtice, and that would have been a 
greater Vindication of their Innocencies. Bur, 
as the Matter now appears, I do not ſee that 
any thing they have ſaid tends to their Defence, 
and therefore I muſt leave it to your Conſidera- 
tion. | 
Indeed, there are ſome Witneſſes appear for 
Capt. Kidd, Colonel Hewſon gives you this Ac- 
count of Capt. Kidd, That he was under his 


'Command in- the beginning of the War, and, 


that he fought, and behav'd himſelf very well, 
and was ſerviceable in the Weſt-Indies; and he 
ſays, he diſcours'd . him abour his going out on 
the Expedition he was ſent ; and, that Kidd ſaid 
he had no Inclination to go. And Mr. Cooper 
likewiſe tells you, That about ten or twelve 
Years ago he knew him, and, that he fought 
the French, and behav'd himfelf very well at 
that Time; and, that ſeveral of his Men 
ran away with his Ship when he was at An- 
tegoa. 

"Then there is Gabriel Loffe, he has produced a 
Witneſs for himſelf, one Davis; and Davis tells 
you, He was a Priſoner in New-York, by Order 
from my Lord Bellamont ; and at firſt they were 


' ſome Days there before they were taken into 


Cuſtody z and there was ſo little Apprehenſion 
of his being a dangerous Man, that he had 
ſome Favour allow'd him, and had a great deal 
of Liberty. This is that he ſays. I find nor 
that any of the reſt have produced any Evi- 
dence, only they ſay they were under the Com- 
mander, and were to obſerve him; but if that 
would excuſe them, then all Pirates would be 
excus' d. Now, as to Capt. Kidd, it ſeems he 
has wofully tranſgreſs'd the Buſineſs of his Com- 
miſſion, and acted contrary to the End and De- 
ſign of his being ſent out, and in the piratical ta- 
king the Ships and Goods mention'd in the In- 
dictments, in which the other Priſoners at the 


Bar have join'd with him; and they were fo far 
Uu from 


from being the Ship and Goods of the French 
King, or his Subjects, or Pirates, that they were 
the Ships and Goods of Perſons of other Na- 
tions in Amity with the King of England, Now 
if you believe theſe Witneſſes, that Capt. Kidd 
has taken theſe Ships in a piratical Manner, and, 
that the other Perſons aſſiſted him in it, and 
had their Shares of the Money and Goods, which 
is an Evidence of their conſenting to, and ſpon- 
taneous acting, I believe you will think fit to find 
them Guilty; but I leave it to you. And as to 
theſe three Perſons that were Servants, I muſt 
leave their Caſe to your Conſideration, whether 
you will think fit to diſtinguiſh them from the 


reſt, or not. | 
Then an Officer was ſworn to keep the Jury. 


And after about Half an Hour the Fury return'd, 
and brought in their Verdict. 


Cl. of Arr. Gentlemen, anſwer to your Names : 
William Smith. 
William Smith. Here, &c. 


> Cl. of Arr. Gentlemen, Are you all agreed of 


your Verdict? 

Omnes. Yes. 

Cl. of Arr. Who ſhall ſay for you? 

Omnes. Foreman. 

Cl. of Arr. William Kidd, Hold up thy Hand. 
(Which he did.) Look upon the Priſoner : How 
ſay you? Is he Guilty of the Piracy and Rob- 
bery whereof he ſtands indicted by the firſt In- 
dictment, or not Guilty? 

Foreman. Guilty, 

Cl. of Arr. Is Nicholas Churchill Guilty, or not 
Guilty ? 

Foreman. Guilty ? | 

Cl. of Arr. Is James Howe Guilty, or not 
Guilty ? 

Foreman. Guilty. 

Cl. of Arr. Is Robert Lamley Guilty, or not 
Guilty ? 

Foreman. Not Guilty. 

Cl. of Arr. Is William Jenkins Guilty, or not 
Guilty ? 

Foreman. Not Guilty, 

Cl. of Arr. Is Gabriel Loffe Guilty, or not 
Guilty ? 

Foreman. Guilty. 

Ci. of Arr. Is Hugh Parrot Guilty, or not 
Guilty ? . 
Foreman. Guilty. 

Cl. of Arr. Is Richard Barlicorn Guilty, or not 
Guilty? 

Foreman. Not Guilty. 

Cl. of Arr. Is Abel Owens Guilty, or not 
Guilty. | 

Foreman, Gui | 

Cl. of Arr. Is Darby Mullins Guilty, or not 
Guilty, 

Foreman. Guilty. 


N 
ty. 


In lite manner Kidd, and Six more, were found 
Guilty on the other Indiftment, and the Three 
Servants Acquitted. 
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The Trial of William Kidd, and the 
other Nine Perſons, upon Two 
more Indictments of Piracy: 


One committed on a Mooriſb Ship, four 
Leagues from Callicut ; the other, on {x 
Portugueſe Ship, twelve Leagues from 
Callicut. ä 


HE Priſoners being call'd to the Bar, and 

the Jury call'd, and Capt. Kidd challenging 

thoſe that had Try'd him for the Murther, the 
Twelve that were ſworn are as followeth; viz 


Jux x. | 
Tof. Watſon, Tho. Plaiſted, 
Joſ. Villers, | Sam. Rown, 
Geo. Aſhby, 1 Marm. Bludder, 
Ed. Fenwick, Jo. Scot, 
Gilbert Eaſt, | | Jo. Reynolds, 
Tho. Humfrevil,  CRich. Drew. 


Cl. of Arr. Cryer, count theſe : Jo. Wa'ſon. 
Cryer. One, Sc. Twelve Good Men and True, 
ſtand together, and hear your Evidence. 


Mr. J. Turton. With what will you proceed on 


now ? 
Cl. of Arr. With the two other Ships. 


Then the uſual Proclamation fer Informaticy 
was made; and the Priſoners being bid 1 
hold up their Hands, the Cl. of Arr. char 
the Fury with them thus : 


Cl. of Arr. You of the Jury, look upon the 
Priſoners, and hearken to their Cauſe. They 
ſtand Indicted by the Names of William Kid, 
late of London, Mariner, &c. (As before in the 
Indidtment.) Upon this Indictment they have 
been arraign'd, and thereunto have ſeverally 
pleaded Not Guilty, and for their Trial have 
put themſelves on Gop and their Country, 
which Country you are. Your Charge 1s, to 


. enquire, whether they be Guilty of the Piracy 


and Robbery whereof they ſtand indicted, or no: 
Guilty, c. 
Churchill. I plead Guilty, my Lord, I ſubmit 
my ſelf to the King's Proclamation. 
Cl. of Arr. James Howe, Do you ſtand to you! 
Plea ? 
Howe Guilty, my Lord, I ſubmit to his Ma 
Jeſty's gracious Proclamation. 
Cl. of Arr. Robert Lamley, what do you ſay! 
Lamley. Not Guilty. 
Mr. J. Turton. You may enter their retracting 
their Pleas in Court. 
. Cl. of Arr. William Jenkins, what ſay you? Do 
you ſtand to your Plea ? 
Jenkins, Not Guilty. 
Cl. of Arr. Gabriel Loffe, what ſay you ? 
Loffe. Not Guilty. 
Cl. of Arr. Hugh Parrot, what ſay you ? 
| Parrot. Not Guilty. 
Cl. of Arr. Richard Barlicorn, what ſay you? 
Barlicorn. Not Guilty. 
Cl. of Arr. Abel Owens, what ſay you 7 : 
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Owens. Guilty. I came upon the King's Pro- 
clamation. 


Mr. Kapp. The Jury is not to be charged 
with them three then. : 

Cl. of Arr. Here is a ſecond Indictment againſt 
them, wherein they ſtand indicted by the Name 
of William Kidd, late of London, Mariner, Sc. (as 
in the former Charge.) What muſt I ſay now ? 

Mr. J. Turton. Aſk them three, Whether they 
tand to their Plea to this Indictment, or re- 

rat it? 3 | 
| Cl. of Arr. Nicholas Churchill, Do you confeſs 
this Indictment ? 

Churchill. Yes, my Lord. 

Cl. of Arr. James Howe, What ſay you ? 

Howe. Guilty of that, and all the other. 

Cl. of Arr. Abel Owens, What do you ſay? 

Owens, Guilty of that, and all the other. 

Cl. of Arr. Set them three by. Gentlemen of 
the Jury, Here is one William Kidd, Robert Lamley, 
William Jenkins, Gabriel Loffe, Hugh Parrot, Ris 
thard Barlicorn, and Darby Mullins, have been in- 
dicted upon two ſeveral Indictments that have 
been read 3 and for Trial have put themſelves 
on God and their Country, which Country you 
are. 

Mr. Knapp. My Lord, and Gentlemen of the 
Jury; theſe are two ſeveral Indictments of Pi- 


racy, againſt William Kidd, and the Six other 


Priſoners at the Bar. The Firſt ſets forth, That 
theſe Priſoners, the 28th of December, in the 
Eighth Year of his Majeſty's Reign, about four 
Leagues from Callicut, did piratically enter a 
certain Ship, called a Mooriſp Ship, and that 
they took her, with the Apparel and Tackle, 
and took out of her ſeveral Goods that have been 
read to you in this Indictment. To this Indict- 
ment they have pleaded, Not Guilty. If we 
prove them guilty, you muſt Find them ſo, The 
other Indictment ſets forth, That on the gth of 
January, Cc. they took another Ship, a Portu- 
gueſe Ship; and to this alſo they have pleaded, 
Not Guilty. If we prove them guilty, you 
muſt Find accordingly. Call Rebert Bradinbam, 


2 Joſepb Palmer. (Who appeared, and were 


) 

Mr. Soll. Gen. My Lord, and Gentlemen of the 
Jury, I am Council for the King againſt the Pri- 
loners at the Bar: They ſtand indicted for ſeveral 
Piracies committed on two Ships; and our Evi- 
dence againſt them will be to this Purpoſe : Capt. 
Kidd had two Commiſſions, one was to take Pi- 
rates, the other was to take French Ships. Wil- 
liam Kidd, in his Ship, The Adventure-Galley, went 
out of England in the Year 1696 : He afterwards 
went to New-York, and there he increaſed the 
Number of his Men : And from thence went 
away with a Reſolution to commit the Piracies, 
lome of which he has been convicted of already : 
Then he went to Babs. Key, and laid in wait to 
intercept the Mocca Fleet; but was diſappointed 
of that, they being well guarded : He went af⸗ 
terwards to other Places, and took two 22 
which were not the Ships here mentioned. After 
that, he ſeized a Ship, called a Mocriſp Ship, ten 

eagues from Callicut, and chere ſeizes one of the 
Ships for which he is now indicted, a Mooriſb 
Ship, and takes out of her Sugar-Candy, and 
Other Goods, ro the Value of about Five and 
Twenty Pounds. In January following, he meets 
— 1 and ſeizes her too, and takes out 

01. V. 


or Murder and Piracy. 
of her to the Value of Sixty Pounds. Theſe 
Goods he diſpoſes of, and divides the Proceed of 


it between himſelf and the Crew of the Ship. And 
this 1 Piracy for which he is now indicted. 
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The Matter you are to enquire into, is, Whether 
they be guilty of Piracy on theſe two Ships, of 
no. We will call our Witneſſes ; and, if we prove 
them guilty, I doubt not but you will do Right to 
your Country and them. Mr. Bradinham, theſe 
Gentlemen have not been upon the Jury before ; 
therefore you muſt give an Account of the whole 
Matter from the Beginning, from your going out 
of Plymouth. 

Bradinham. In the Year 1696, the Beginning 
of May, we went from Plymouth to New-York. 

Mr. Soll. Gen. What Ship did you go in? 

Bradinham. T he Adventure-Galley: And by the 
Way he took a French Ship, which he condemn- 
ed when he came to New-York. At New-York he 
put up his Articles, to get Men aboard his Ship, 
and they were to have 1 of what was taken. 
About the Sixth of September we ſailed. 

Mr. J. Gould, What Number of Men had you 
when you went from England ? 

Bradinham. About ſeventy Men, 

Mr. J. Gould. How many had you when you 
went from New-York ? 

Bradinham. About an hundred and fifty. The 
Sixth of September we failed from New-York, and 
went to Maderas, then to Bonavis, then to St. Jau- 
ger, then to Madagaſcar, then to Joanna, then to 
Mahala, then to Foanna again, then to Meta in 
the Red-Sea, and then to Babs-Key. 

Mr. Soll. Gen. What did you do there? 

Bradinbam. He lay there about a Fortnight or 
three Weeks, to wait for the Mocca Fleet, and 
ſent out his Boat three times to make a Diſco- 
very; the two firſt times they made no Diſcovery ; 
but the third time they brought Information, that 
they were ready to fail 

Mr. B. Hatſell. What was the Mocca Fleet? 

Bradinbam. They were Mooriſh Ships. 

Mr. B. Hatſell. To what End did he wait for 
them? 

Bradinbam. He ſaid, he would make a Voyage 
dut of them. 

Mr. Sall. Gen. What happened on that? 

Bradinham. He ordered ſome Men to look out 
for them on the high Lands; and when they ſaw 
them coming, they were to give Notice, and he 
was to fetch them off in the Boat. This Fleet 
came, and he fell in with them, and fired at them; 
but they being under Convoy, he was forced to 
quit them: And then going to Carrawar, he met 
with one Parker's Ship; he took this Parker's 
Ship, and took him for a Pilot, and the Portugueſe 
for a Linguiſter. 

Mr. Soll. Gen. How did he uſe the Men there? 

Bradinham. Two of them were brought on 
board the Adventure-Galley, and they were hoiſted 
up, and drubb'd with a naked Cutlaſs. 

Mr. Soll. Gen. Why did he do that? 

Bradinbam. That they might make Diſcovery 
of their Riches. 

dir. Soll. Gen. What did they take out of that 
Ship! 

— Some Coffee, Pepper, &c. 

WE... Soll. Gen. What did he do with the two 
en? 

Bradinham. He carried them with him to Car- 
rawar; and when he came there, they were de- 

Uu 2 manded 
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manded by the Engliſb Factory there, and he de- 
nied them, and ſaid, He had no ſuch Men aboard. 

Mr. Soll. Gen. Where had he put them? 

Bradinham. He confined them aboard in the 

Hold. 
. Mr. Soll. Gen. Where did he go then? 

Bradinham. He put to Sea, and the next Day 
he met with a Portugueſe Man of War, and 
fought her. 

Kidd. He tells nothing but meer Lies. 

Bradinham. Then he went to the Malabar 
Iſlands, and watered and wooded, and cauſed 
his Men to burn ſeveral Houſes, and plunder ſe- 
veral Boats, and afterwards burnt them. 

Mr. J. Turton. Did you ſee them burnt ? 

Bradinbam. I was not aſhore, but I ſaw the 
Smoke. 

Kidd. It is a fine Trade, that you muſt take 
away ſo many of the King's Subjects Lives, and 
know nothing at all of the Matter! 

Mr. Soll. Gen. What did you do with that Ship? 

Bradinbam. He took her, and diſpoſed of the 
Goods, and carried her to Madagaſcar. 

Mr. Soll. Gen. What did he do after that? 

Bradinbam. We went to the Malabar Iſlands 
ſome time in December, and he took a Mooriſh 
Ketch. 

Kidd. How came you to keep this Account, 
when for five or ſix Months together you were 
under Deck ? 

Mr. Soll. Gen. Go on, Mr. Bradinham, and give 
an Account of your further Proceedings, 

Kidd. 1 hope the King's Council will not 
put him in the Way. Ir is hard, that a couple 
of Raſcals ſhould take away the King's Subjects 
— They are a Couple of Rogues and Raſ- 
cals. ä | 
Bradinham. This Ketch was taken by the 
Ship's Crew, about December, 1697. and one of 
the Boat's Crew was wounded at the Taking of 
this Ketch. 

Mr. Soll. Gen. What was there in this Ship? 

Bradinham. Some Tubs of Sugar-Candy, To- 
bacco, &c. | 

Mr. Soll. Gen. What did he do with theſe 
Goods ? 

Bradinham, They were carried aboard, and 
ſhared into Meſſes, two Tubs and a half of Su- 
gar-Candy to a Meſs. 

Mr. Soll. Gen. Had the Priſoners at the Bar 
any Shares? a 

Bradinbam. Yes; and then he ſer the Ship on 


ire. 
Cl. of Arr. Had Capt. Kidd himſelf any Share ? 
Bradinham. Yes. 
Cl. of Arr. How much had he? 
Bradinham. He had forty Shares. 
Mr. B. Hat/ell. You ſhould tell this Jury how 
many Shares the Whole was divided into. 
Bradinham, It was divided into one hundred 
and ſixty Shares, and Capt. Kidd was to have forty 
Shares, let them be as many as they would, and 
the reſt were to be divided among the Men. 
Cl. of Arr. Had Robert Lamley any Share ? 
Bradinham. Yes. 
Cl. of Arr. Had William Jenkins a Share? 
Bradinham. Yes. | 
Cl. of Arr, Had Gabriel Loffe any Share ? 
Bradinbam. Yes. 
Cl. of Arr. Had Hugh Parrot any Share? 
Bradinham, Yes. 


Cl. of Arr. Had Richard Barlicorn any Share? 

Bradinham. Yes. | 

Cl. of Arr. Had Darby Mullins any Share ? 

Bradiubam. Yes. 

Mr. Soll. Gen. What was done afterwards ? 

Bradinham. After they had done theſe things 
they burnt the Ketch. 5 

Knapp. What did they do then? 

Bradinham. T he Moors were driven aſhore by 
the Ship's Crew. 

Kidd, How did you know they were Mors? 

Bradinbam By Information of the Ship's Crew. 

Kidd He was not within five Leagues of the 
Place. 

Knapp. What did you meet with afterwards 2 

Bradinham. A Portugueſe Ship. Some time in 
January, 1694, we met with a Portugueſe Ship 
on the Coaſt of Malabar, and he took her ; and 
he took out of her ſome Opium, ſome Eaſe India 
Goods, ſome Powder, and fixty or ſeventy Bags 
of Rice. 

Mr. Soll. Gen. My Lord, this is the other Ship 
for which they are indicted. What was the Value 
of theſe Goods? 

Bradinham. There were ſome Eaft- India Goods, 
Opium, Powder, and Rice, 

Kidd. Did you fee them brought aboard ? 

Bradinham. I am anſwering the Bench. 

Mr. Soll. Gen. Were there any other Goods? 

Bradinham. Yes, there was Becs-Wax, and 
thirty Jarrs of Butter. | 

Mr. Soll. Gen. What was the Value of theſe 
Goods ? 

Bradinham. About Four or Five Hundred 
Pounds. 

Kidd. It is a fine Trade indeed, that he muſt 
be inſtructed what to ſay ! | 

Bradinham. After he had plunder'd this Ship, 
he was purſued by ſome Dutch Ships; ſeveral 
Ships gave him chace, and he was forced to leave 
this Ship. 

Mr. Soll. Gen, What did they do with the 
Goods ? 

Bradinham. He ſold the Opium on the Coaſt, 
and the reſt he kept for Proviſion. 

Mr. Soll. Gen. What became of the Money? 

Bradinham. Captain Mid ſhared it. 

Mr. Soll. Gen. Who had their Shares? Give 
an Account of that. 

Bradinham. The Priſoners at the Bar, 

Cl. of Arr. Had Capt. Kidd any Shares ? 

Bradinham. Yes. 

Cl. of Arr. Had Robert Lamley any Share ? 

Bradinbam. He had half a Share. 

Cl. of Arr. Had William Jenkins any Share? 

Bradinham. He had half a Share. 

Cl of Arr. Had Gabriel Loffe any Share? 

Bradinham. He had half a Share. 

Loffe. How do you know that? Did you fe: 
me bring it out? 

Bradinham, ] did not ſee you take it; but you 
brought it out, and acknowledged it. 

Kidd. Before, you ſwore, I paid them firſt, and 
now you ſay they paid me firſt 

Bradinham. T hey had a Share as before. 

Mr. Knapp. Now proceed in your Voyage. 


What did you do after this ? 

Bradinbam. After this, we went a Cruizing on 
that Coaſt, and we met with the Qedag h Merchani, 
and took her; and afterwards, about fifty Les ues 
from the Cape, we met with a Mori you 
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ane Capt. Kidd ſent his Men on board that Veſ- 
ſel, and they took out of her ten Jarrs of Butter, 
and a Main fail ; and he took out two of the Men 
chat he carried to Madagaſcar) becauſe he wanted 
2 — Knapp. Can you tell of any Thing elſe? 

Eradinbam. He took about a Dozen Malabar 
Boats, and plunder'd *em, and then let em go. 

Mr. Knapp. Go on. 

B-olinham. Then we came to Madagaſcar. 

Mr. ['napp. What happen'd there? 

Bradinbam. There came a Canoo off; ſome of 
the Men in this Canoo belonged to the Mocca 
Frigate z they came off to Capt. Kidd, and they 
told him, They heard he was come to take them, 
and hang em. 

Mr. Knapp. What were thoſe Men? 

Bradinbam. They were ſuppos'd to be Pirates. 

Mr. Knapp. Who was the Commander of that 
Ship ? 

Bradinbom. Capt. Culiiford. 

Kidd. How came you to know this? He ſays 
any thing. i 

Mr. Knapp. Go on with this Story, and give 
an Account what paſs'd between them. 

Bradinlam. This Canoo came aboard Captain 
Kidd, and they told him, they heard he was come 
to cake them, and hang*em ; but he aſſur'd them 
it was no ſuch thing : And he went aboard the 
Frigate, and ſwore to be true to them, and, that 
he would aid them in any thing he had : And 
Capt. Culliford came aboard him, and they made 
Preſents to one another. 

Mr. Knapp. What Preſents did Captain Nd 
make Culliford ? 

Bradinbam. He gave him ſome Shirting ſtuff. 

Kidd. What! Did I give him Shirting-ſtuff ? 

Bradinham. Ves; and he gave him two Great 
Guns, 

Kidd. Did I go aboard him, you Raſcal ? 

Mr. Soll. Gen. Mr. Kidd, aſk him what Queſtions 

ou will. 
f Mr. J. Turton, Captain Kidd, will you aſk this 
Witneſs any Queſtions? ; 

Kidd. My Lord, what ſignifies it? Were there 
not Ninety of the Men that mutinied ? I faid, 
Let us take this Ship; and, Did they not all con- 
ſult and ſay, Where there is One that will fire 
againſt the Pirate, there are Ten that will fire 
againſt you. And ſo they went and took the 
Goods, and left me. I aſk you, whether this be 
not true? 

Bradinham. My Lord, he never ſpoke any thing 
like it, that he would take Culliford; but he ſwore. 
to be true to them. 

Kidd, Did not I propoſe to "—_ to take 
Capt. Culliford? Did you never hear any body 
ſay ſo? 

Bradinham. No. 

Kidd. Did you not ſay Yeſterday, that I was 
come to take them ? 

Bradinham. I ſaid, they came and told you they 
heard ſo; and you aſſur'd them, you intended no 
ſuch thing, 

Kidd. Y ou ſwore gave them four Guns Yeſter- 
day, and now you ſay but two. 

Mr. Soll. Gen. It was Palmer that ſaid Four, 

Bradinham. 1 ſaid but Two, and no more. 

Cl. of Arr, Captain Kidd, have you any thing 
more to aſk him? 


170 O. B. for Murder and Piracy, 


1 333 
Bag It ſignifies nothing to aſk him any 
ing. 

Cl. of Arr. Robert Lamley, will you aſk this 
Witneſs any thing? 

Lamley. I only aſk him, whether I was not an 
Apprentice ? | 

Mr. J. Turton. Anſwer that Queſtion. 

Bradinham. My Lord, he was a Servant, 

Mr. J. Turton. To whom? | 

Bradinbam. To Mr. Owens. 

Mr. J. Turton. Was his Maſter aboard then? 

Bradinham. Yes, my Lord. 

Cl. of Arr. William Jenkins, will you aſk the 
Witneſs any thing? 

Jenkins, I deſire him to ſay, whether I was a 
Servant, or not ? 

Braginham. Yes, my Lord, he was Servant to 
the Mate ? 

Mr. J. Turton. Was his Maſter aboard then? 

Bradinbam. He was aboard then. 

Cl. of Arr. Gabriel Loffe, will you aſk him any 
Queſtions ? 

Loffe. No, Sir. 

Cl. of Arr. Hugh Parrot, will you aſk him any 
thing ? 

Parrot. No. 

Cl. of Arr. Richard Barlicorn, will you aſk this 
Witneſs any thing ? 

Barlicorn, J have nothing to aſk him, but de- 
fire him to ſpeak the Truth, whether I was not 
the Captain's Servant ? 

Bradinham. He was, my Lord. 

Cl. of Arr. Darby Mullins, will you aſk him 
any thing ? 

Mullins. I have nothing to ſay but what I ſaid 
before. I ſubmit my ſelf ro the King's gracious 
Proclamation. 

Kiad. He has perjur'd himſelf in many Things. 

Mr. J. Turton. In what? Give an Inſtance. 

Kidd. In a great many Inſtances : About the 
Guns, that is one Thing: And then he ſays, 
the Ship went from Phmouth the Beginning of 
May, and before he ſaid, it was in April, that 
is another Thing : And, my Lord, the Mari- 
ners came and took Anchors, and Cables, and 
what they would, and, he ſays, I gave them to 
them, and this is falſe. And now he ſays con- 
trary to what he did before; for then he faid, 
we went out in April, and now in the Beginning 
of May. 

Mr. J. Turton. He did not confine himſelf to 
a Day; he ſaid, about the Beginning of May. 

Mr. Soll. Gen. Call Jeſepb Palmer. (Who ap- 
pear'd.) Mr, Palmer, Pray, give my Lord and 


the Jury an Account of Capt. Kidd and his Crew, 


where they went, and what they did, 

Palmer. We went from Plymouth to New-York, 
in the Year 1696, and in the Way took a French 
Ship, and carried her to New-York, and ſold her; 
and there he put up Articles, to invite Men a- 
board his Ship, and what they took was to be di- 
vided into ſo many Shares, whereof Captain Kidd 
was to have Forty, the reſt to be divided among 
the Men ; and in September following we went 
from thence, and we had then about one hundred 
and ſixty Men: From thence we went to Maderas, 
from thence to Bonavis, then to St. Jauger, then to 
Joanna, then to Mabala, then to Joanna again, 
and then to Meta in the Red-Sea, where he water- 
ed and wooded his Ship, and then to Babs-Key, a 
ſmall INand in the Red- Sea; and when he ue 
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there, he ordered his Men to look out on the high 
Lands for the Mocca Fleet, and expected the Fleet 
to come that Way; and he ſent ſome Men in his 
Boat, with Orders either to take a Priſoner, or 
to bring word what Ships were there. He ſent 
his Boat twice, and they made no Diſcovery ; but 
the third time they went, they came within ſight 
of the Ships, and brought word, that there were 
fourteen or fifteen Sail lyin 
and Engliſh, and Mooriſh Colours, and a great 
Ship with red Colours, ready to fail : And then 
Captain Kidd order'd his Men- to look out on 
the other Side the high Lands, for fear the Ships 
ſhould paſs him: And at laſt the Ships came 
down. 
Kidd. There is no great Occaſion for this. 
Palmer. There were Moors and Turks belong- 
ing to theſe Ships. And about the 15th of Au- 
guſt the Fleet came down, and Captain Kidd fell 
in with them : His Quarter-maſter, and ſome of 
his Men, were ſaying, Let us go aboard 'em To- 
night : No, ſays he, we will take our Choice of 
them in the Morning; and in the Morning he 
went among them, and fired at them, but rook 
none of *em ; he found they were too ſtrong for 
him, and went away : And, after this, going to 
Carrawar, he took a Ship, call'd The Maiden; 
it was between Carrawar and this Place; they 
reckon'd they were not far from the Iſland of $7. 
7obn : He took this Ship, and took out of her 
lome Pepper, a Bale of Coffee; and ſome more 
Bales of Coffee came on board, but he retained 
only one Bale, and the Pepper, and ſaid, He 
would not cumber his Ship with ſuch Stuff : And 
Parker and a Portugueſe he took . out, one for a 
Pilot, the other for a Linguiſter ; and two of the 
Men he order'd to be hoiſted up, and whipp'd 
with a naked Cutlace. 
Kidd. I aſk this one Thing; Did the Mocca 
Fleet fire firſt at me, or I at them ? 
Palmer, No, they fired firſt, 
Kidd. And juſt now the other ſaid, 
firſt : Is not he perjured? 
Mr. J. Turton. Mr. Bradinham, did he fire firſt, 
or no ? 
Bradinham. He fired at them. I only ſaid, 
you fired at them; I did not fay firſt or laſt, 
Palmer. After this, he went to Carrawar, to 
an Enghſh Factory, and wooded and water'd his 
Ship, and one Harvey came and demanded theſe 
two Men; and Capt. Kidd denied that he had 
wy _ Men on board, and kept them in the 
Told. 
Mr. Soll. Gen. Is that an Engliſh Factory? 
Palmer. Yes : Several of Capt. Kidd's Men 
left him there, and ſeveral more would have left 
him, if they could have conveniently gone a- 
ſhore: And the ſame Evening he put to Sea, he 
met a Portrgueſe Ship, and fought her. 
Kidd. W ho fired there firſt ? 
Palmer. The Portugueſe fired firſt. 
Kidd. You do not tell that Story right. 
Palmer. After he left this Portugueſe Ship, he 
went to the Iſland of Malabar, and robb'd the 
Natives, and ſet their Houſes on Fire, and took 
one of the Natives, and bound him to a Tree, 
and ſhot him to Death. 
Mr. Sell. Gen. Did you fee the Houſes on Fire? 
Palmer. Yes; and afterwards we went to Cal- 
licut, and met with a Mooriſh Ship in November, 
Skipper Mitchel was Commander ; and there were 


I fired 


there with Dutch, 


taken out of her two Horſes, and Cotton, ang 
Quilts; and this Ship he carried to Madagaſcar. 
Some time in December following we came to the 
Coaſt of Malabar. 

Mr. Knapp. Can you tell what Year it was ? 

Palmer. It was in December, 1697. 

Mr. Knapp. Where was this ? 

Palmer. About twelve Leagues from Callicus 

Mr. Knapp. What ſort of Ship was it? 

Palmer. A Mooriſh Ketch. 

Mr. Knapp. W hat Burthen was ſhe ? 

Palmer. About fifty Tun. 

Mr. Knapp. What did you do there ? 

Palmer. Capt. Kidd was lying at Anchor, and 
this Ketch came between him and the Shore, and 
he ſent the Boat, and they brought the Ketch to 
the Ship, and took out of her thirty Bales of Su- 
gar-Candy, Tobacco, Sugar, and Myrrh. 

Mr. Knapp. What did they do with theſe 
Goods ? 

Palmer. When they had taken them out, they 
were ſhared between the Men in Meſſes, ſeven 
Men to a Meſs, for their own ſpending. 

Mr. Knapp. Had the Piiſoners at the Bar any 
Share ? | ; 
Palmer. All the Men had. 

Mr. Knapp. What Share had Capt. Kidd ? 


Palmer. I cannot tell whether he had his fort) 


Shares of that, or no. 

Mr. Knapp. What did they do with the Ship? 

Palmer. They burnt her. 

Mr. Soll. Gen. Pray now go on. What did 
they do next ? 

Palmer. Some time in January they met with a 
Portugueſe Ship. 

Mr. Soll. Gen. Where? 

Palmer. Off of Anjingo, an Engliſh Factory: I: 
was a pretty way off Shore. 

Mr. Soll. Gen. What Ship was it? 

Palmer. A Portugueſe Ship. 

Kidd, You ſaid, it was juſt by Callicut Ve- 
ſterday. 

Mr. Soll. Gen. Whereabouts was it? 

Palmer. On the Coaſt of Malabar; it might be 
about ten or twelve Leagues from Callicut. 

Mr. Soll. Gen. What Goods were in the Ship 
when ſhe was taken? | 

Palmer. There were two Cheſts of Indian Goods, 
two Cheſts of Opium, ſome Rice, Butter, Wax, 
and Iron. | | 

Mr. Soll. Gen. What was the Value of thol: 
Goods? 

Palmer, Truly I cannot tell the Value of them, 

Mr. Soll. Gen. What did they do with thoſe 
Goods ? 

Palmer. The Wax and Iron he put on board 
The November, and ſome on board his own Ship, 

Mr. Soll. Gen. Did he ſell any of theſe Goods? 

Palmer. No, but he ſold the Opium on the 
Coaſt. 

Mr. Soll. Gen. Did he keep the Ship? 

Palmer. No, but ſeven or eight Days, and 
then he quitted her; there were ſome Dutchmen 
coming, and he ſunk that Ship. The Produce 
of the Ship was ſhared. 

Mr. Soll Gen. Had the Priſoners at the Bar 
any Share ? 

Palmer. Yes. 

Cl. of Arr. Had William Kidd any Share? 

Palmer. Yes. 

Cl. of Arr. Had Robert Lamley any Share? 

Palmer 
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. Yes. | | 
47 Had William Fenkins any Share? 
12 Yes. 34 
d. of Arr. Had Gabriel Loffe any Share? 

Palmer. Yes. 

Cl. of Arr. Had Hugh Parrot any Share? 

Palmer. Yes. | 5 

Cl. of Arr. Had Richard Barlicorn any Share? 

Palmer. Yes. 

Cl. of Arr. Had Darby Mullins any Share? 

Palmer. Ves; theſe Goods were ſhared, and 
we bought Proviſion with them. 

Kidd. You ſay, this Ship was taken off of An- 
jo, and that it was twelve Leagues from Calli- 
(ut, and this Anjingo is fifty Leagues from Calli- 


(ut. 

Palmer. It is all upon one Coaſt, 

Mr. Soll. Gen. Give an Account of your com- 
ing to Madagaſcar, and what followed. 

Paimer. They found a Ship, called The Reſolu- 
tion, Capt. Culliford was Commander; and ſeve- 
ral of the Men came off to Capt. Kidd, that 
were formerly acquainted with him; and they 
ſaid, We hear you are come to hang us: ſays he, 
It is no ſuch Thing: And aſterwards they went 
aboard each other, and Capt. Kidd made Pro- 
teſtations to be true to them. There were four 
Guns in the Ship, and he preſented theſe Guns 
to Culli ford. 

Kidd. Did I preſent him with my Guns? 
Becauſe I would not turn Pirate, you Rogues, 
you would make me one. 

Mr. Bar. Hatſell. What did Capt. Kidd ſay 
Culiforg, when they were drinking toge- 
ther; 

Palmer. They made a Tub of Bomboo, as they 
call it, (it is made of Water, and Limes, and Su- 


gar) and there they drank to one another; and, 


lays Capt. Kidd, before I would do you any 
Damage, I had rather my Soul ſhould broil in 
Hell- Hre. 

Mr. Soll. Gen. Was you there then? 

Palmer. This was on the Quarter- deck of the 
Mecca Frigate. 

Mr. Soll. Gen, What were thoſe Men in that 
Ship? M hat did you apprehend them to be? 

Helmer. They were Pirates. 

Mr. Scl. Gen. Did Capt. Kidd or his Men of- 
fer to take them. 

Palmer, He did never propoſe any ſuch Thing, 

Mr. Sell. Gen. Now you may aſk him what 
Queſtions you will. | 

Kidd. There were twenty of them on board, 
and left me. | 

Palmer. Capt. Kd and Cu ford were as great 
Friends as could be. | 
Mr. SI. Gen. Aſk him what Queſti;ns you 
pleaſe. | 

K44. It ſignifies nothing to aſk any Que- 

ions; a couple of Rogues will ſwear any 
Thing, 

* r. S Cen. Will you aſk him any Queſti- 
ons! 

Kidd. No. 

Cl. of Arr. Robert Lamley, Will you aſk him 
any Queſtions ? 

Lamley. No. 

Cl. of rr. Il illiam Jenkins, Will you aſk him 
any Queſtions? 

FJulint. No; I have no more to ſay, but 
what I ſaid before, 
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Cl. of Arr. Gabriel Loffe, Have you any Thing 
to aſk him ? 

Loffe. No. | | 

Cl. of Arr. Hugh Parrot, Will you aſk the Wit- 
neſs any Queſtions ? | 

Parrot. No. EE a 

Cl. of Arr. Richard Barlicorn, Will you aſk him 
any Thing. 

Barlicorn. No 
"0 of Arr. Darby Mullins, Will you aſk him 
any Thing ? 

Mullins. No; but only I fay, I came home 
upon his Majeſty's Proclamation ; I came volun- 
2 expecting to have the Benefit of it with 

vidence. : 


Mr. J. Turton. That does not fall under the Ju- 


| ry's Conſideration. 


Cl. of Arr. You, the Priſoners at the Bar, Will 
you ſay any Thing for your ſelves upon theſe 
two Indiftments? 

Kidd. I will not trouble the Court any more, 
for it is a Folly. 

Cl. of Arr. Robert Lamley, What have you to 
ſay for your ſelf ? 

Lamley. Nothing, but that I was a Ser- 
vant. 

P G of Arr. William Jenkins, What have you to 
ay! = 
Jenkins. I was a Servant, my Lord. 

2 of Arr. Gabriel Loffe, Have you any Thing 
to lay * | 

Loffe. My Lord, Iaſk him, Whether ever act- 
ed any Thing in taking theſe Ships, but only un- 
der my Captain's Command. 

Palmer. He acted as other Men did. 

Cl. of Arr. Hugh Parrot, Have you any Thing 
to ſay ? 

Parrrot. I can ſay no more than I have ſaid. 

Cl. of Arr. Richard Barlicorn, Have you any 
Thing to fay ? | 

Barlicorn, My Lord, I am a Servant. 

: Cl. of Arr. Darby Mullins, What have you to 
ay? 

Mullins. Did not Capt. Kidd often ſay, his 
Commiſſion would bear him out in what he 
did ? 3 

Palmer. Les; I have heard him often ſay 
that. 

Mr. J. Turton. But how came you to go aboard 
Culliford ? 

Mullins. For Want, my Lord. 

Mr. J. Turton, Gentlemen of the Jury, Here 
are ſeveral Perſons, vis. William Kidd, Robert 
Lamley, William Jenkias, Gabriel Loffe, Hugh Par- 
rot, Richard Barlicorn, and Darby Mullins, they 
all ſtand Indicted for Piracy: Indeed there are 
three more Indifted with them, viz. Nicholas 
Churchill, James Howe, and Abe Owens; but 
they have confeſſed themſelves Guilty, and you 
are now eaſed of any Enquiry concerning them, 
and are only to conſider of the other Seven, 
who are Indicted upon two ſeveral Indictments ; 
One is, for the piratical and felonious taking 
away a Mooriſh Ketch, to the Value of Fifty 
Pounds, and the Goods therein to the Value 
of One hundred Pounds; this was in December, 
1697. And the Other is, for piratically ſeiz- 
ing and taking away Goods to the Value of Se- 
venty Pounds from the Portugal Ship, twelve 
Leagues from Callicut in the Eaſt-Indies. Now 
to theſe two Indictments theſe Priſoners at - 
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But have pleaded, Not Guilty; and whether 


they are ſo or no, you are to determine, upon 
the Evidence given you. There have been two 
Witneſſes produced for the King, Robert Bradin- 
ham, and Joſeph Palmer: I will not trouble you 
with the Repetition of their diſtinct Evidence, 
becauſe they agree in all Things; and if I men- 
tion what one has ſaid, it is, ineffet, what the 
other ſajd alſo. 

Gentlemen, It appears, that Capt. Kidd, with 
ſeventy Perſons aboard his Ship, called The Adven- 
ture-Galley, went from England in the Year 1696, 
having a Commiſſion of Mart and Repriſal, to 
take the Veſſels, Ships and Goods of the French 
King, or any of his Subjects, he then being at 
War with the King of England ; and another 
Commiſſion for ſeizing Pirates. He has not in- 
deed produced theſe Commiſſions to you now, 
though he did on another Trial. But he went 
out on a very honeſt Deſign, and in purſuance of 
it he took a French Ship in his Paſſage to New- 
Pork, and brought her thither, and had her legally 
condemned. But while he was there, it appears, 
that he had other Thoughts poſſeſſed him, and 
wicked Intentions to turn Pirate, and not to 
take them; and that he might be well mann'd, 
he makes Proclamation amongſt the Mariners 
there, that ſuch of them as would come aboard 
his Ship, and aſſiſt him in his Enterprizes, ſhould 
have their Shares of what Prizes or Booties could 
be raken; and hepropoſed, that he would have 
forty Shares for himſelf, and the reſt ſhould be 
equally diſtributed amongſt the Mariners accord- 
ing to Agreement, the whole being divided into 
160 Shares, as I remember: By this means his 
Number was increaſed from 70 to 150. They ſet 
fail from New-York, and (after many other Places 
mentioned by the Witneſſes) they came to a Place 
called Babs-Key, which it ſeems is in the Red-Sea; 
and there they ſtay'd a conſiderable Time, I think 
about three Weeks, and this was in Expectation 
to meet with the Mocca Fleet, which he intended 
to make a Prize; and during his Stay at Babs- 
Key, he ſent his Boat 8 times to get 
Intelligence of this Fleet; the two firſt Times 
there was no Account of any Thing, but the third 
Time there was notice brought, that they were 
ready to fail, and that they had Engliſh, Dutch, 
and Mooriſb Colours: And when he had this In- 
— to prevent their eſcaping him, he ſends 
Men aſhore, to go on the high Lands, to obſerve 


when they did actually fail, and when he had 


notice that they were under fail, he likewiſe ſail- 
ed, and went through the Fleet, and made ſome 
Shots at ſome of the Ships; but it appearing that 
they had a Convoy, and that they were too ſtrong 
for him, he quitted the Prize there, of which he 
had ſo great Expectation. But afterwards he went 
on, and took his Courſe towards Carrawar, and 
there he takes a Mooriſb Ship; and Parker, an Eng- 
liſman, the Commander of her, and a Portugueſe 
alſo were taken out of her. From thence they 
went to Malabar, and there he ſent ſome Men 
aſhore, and there they burnt ſome Houſes; and 
after that took a Mooriſb Ship, for which they have 
been tried. Afterwards, in December 1697, (now 
come to the firſt Indictment) upon that very 
Coaſt, ſome Leagues from Callicut, they took a 
Moriſh Ketch, and this Ketch and the Goods a- 
board it, which were ſome Quantities of Sugar- 


candy, Sugar, and Tobacco: It ſeems theſe Good 
were ſhared between them aboard the Ship; the 
Witneſs is not confident what Share the Captain 
then had, but what the Captain had not was 
divided amongſt them. The Witneſſes ſay, they 
burnt this Ketch, becauſe ſhe was not uſeful 0 
them, and the Men that went on board were put 
aſhore. Now this is the Matter of the firſt In. 
dictment, the piratically ſeizing and plunderins 
this Ketch, and taking the Goods out of her 
and dividing them amongſt the Priſoners; doch 
the Witneſſes prove there was a Diſtribution of 
them 

They then come to the next Month, and that 
is January; and this is the Matter of the ſecond 
Indictment, for piratically taking ſeveral Goods, 
to the Value of Seventy Pounds, from the Mari. 
ners of the Ship called the Portugal Ship: And 
theſe Witneſſes prove the taking of this Ship on 
the Coaſt of Callicut; and there were aboard thi 
Ship ſeveral ſorts of Goods, Opium, Rice, Bees. 
wax, Butter, and other ſorts of Goods, which 
they judge might be worth Four or Five hundred 
Pounds. Now after this, there were ſome Dutch 
Ships that gave chace to the Captain, and he was 
forced to leave the Ship; but he took ſome of 
the Goods into his own Ship, and the reſt were 
fold, and the Money divided among the Men: 
The Captain called them one by one into his Cab- 
bin, and ſo they had their ſeveral Shares, accord- 
ing to the Propoſals at Neu- Jork. It is not pol- 
ſible for them to ſay they ſaw every Man's Share 
paid, but they ſay, that they were all called by 
Name to receive their Shares, and they went in- 
to the Cabbin for that Purpoſe, and they believe 
they had all their Shares according to Agree 
ment, becauſe none complained that they had 
it not. 

Gentlemen, There is but one Thing more that 
I will mention to you. When they came to A- 
dagaſcar, there was one Culliford, who was a Pi- 
rate; and and he ſent ſome of his Crew aboard, 
to know whether Capt, Kidd was not come 


with a Deſign to ſeize them, and hang them; 


and he declared, he had no ſuch Deſign : And he 
and Culliford were extremely kind to one ano- 
ther, and made Viſits and Preſents to each 0- 
ther; and Capt. Nad gave two Guns to Culi- 
ford, as one of the Witneſſes ſays ; but the o- 
ther Witneſs ſays, there were four Guns that he 
gave to Culliford, who was engaged in the fam? 
Deſign of Piracy; and Culliford preſented other 
Things to Kidd. 

But now, Gentlemen, the Buſineſs you are to 
inquire into is, the piratical taking of theſe Ships: 
And the Witneſſes have poſitively and direct!) 
proved not only the taking the Ships, but the 
ſeizing the Goods, and ſelling them, and ſhz- 
ring the Money: And if theſe Witneſſes ay 
true, as nothing . appears to the contrary, by 
the Priſoners croſs examining them, or other. 
wiſe , they are not at all contradicted, or the! 
Credibility made queſtionable : And they a7 
ſuch as are moſt likely to know what was done, 
being with them in the whole Voyage, and en 


gaged with them in theſe Enterprizes. And“ 


you can give entire Credit to the Witneſſes, you 
will probably find theſe Perſons guilty of tht 
Piracy they are charg'd with; which I leav* 
to your Conſideration, 


2 Now 
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Now indeed there are three of them that are 


Servants, and perhaps you may think their Caſe 


is different from the reſt; Robert Lamley, who was 
a Servant to Owens the Cook 3 William Jenkins, 
who wasServant to the Mate; and Richard Barl- 
ern, who was Servant to Capt. Kidd. And though 
the Witneſſes do prove, that they had their ſeveral 
Shares of the Goods and Money ; yet, notwith- 
ſtanding. that they being Servants, their Maſters 
might be entitled to their Shares: So that if you 
believe they were Servants, and commanded to 
ſerve and aſſiſt their Maſters in what they did, I 
muſt leave it to you, whether you will think fir 
to diſtinguiſh their Caſe from the reſt. I do not 
find, that the others fay any Thing material in 
their own Defence, they have called no Witneſſes 
at all. The Captain lays the Blame on the Men, 
and the Men ſeem to lay the Blame on him: He 
went out on a good Deſign, to take Pirates, had 
he purſu'd it; but inſtead of that, it appears, that 
he turned Pirate himſelf, and took the Ships and 
Goods of Friends inſtead of Enemies, which was 
a notorious Breach of Truſt, as well as a mani- 
ſeſt Violation of Law. The Evidence ſeems 
ſtrong againſt them, which I leave to you to 
conſider of. 


Then the Jury withdrew, and after a ſhort Space 
brought in their Verdict. | 


Cl. of Arr. Gentlemen, anſwer to your Names: 
Jo. Watſon. | 

Jo. Watſon. Here, &c. 

Cl. of Arr. Are you all agreed of your Ver- 
dict? | 

Onnes. Yes. 

Cl. of Arr. Who ſhall ſpeak for you? 

Onnes. Foreman. 

Cl. of Arr. William Kidd, Hold up thy Hand. 
(Which he did.) Look upon the Prifoner. How 
ſay you? Is William Kidd guilty of the Piracy 
and Robbery whereof he ſtands indicted in the 
firſt Indictment, or not Guilty? 

Fireman. Guilty. 

Cl. of Arr. Is Robert Lamley Guilty, or not 
Guilty ? 

Foreman. Not Guilty. 

Cl. of Arr. Is Milliam Jenkins Guilty, or not 
Guilty ? 

Foreman. Not Guilty. 

Cl. of Arr. Is Gabri:! L: Guilty, or not 
Guilty ? 

Foremen, Guilty. | 

Cl. of Arr. Is Hugh Parrot Guilty, or not 
Guilty? 

Foreman. Guilty. 

Cl. of Arr. Is Richard Barlicorn Guilty, or not 
Guilty ? 

Fireman. Not Guilty ? 

— of Arr. Is Darby Mullins Guilty, or Not 

uilty ? 

Foreman. Guilty. 


The ſame Verdict <vas given to all the Priſoners 
upon the other Indiftments. 


| Robert Culliford, Nicholas Churchill, Darby Mul- 
lins, and John Eldridge, were arraign'd for taking 
the Ship called the Great Mabomet, and ſeizing the 


$ tOa conſiderable Value; to which they 
pleaded, Not Guilty. 
ol. V. | 


Robert Culliford, Churchill, Howe and Mullins 
were again indicted for another Ship taken pi- 
2 by them, to which they pleaded, Not 

uilty. | 

Robert Culliford and Robert Hickman were again 
arraigned for piratically ſeizing another Ship, cal- 
— e Satisfaction, to which they pleaded, Not 

uilty. 

Kober 8 and Robert Hickman were again 
indicted for Piracy committed on a Mooriſh Ship; 
to which they pleaded, Not Guilty. 


Then the Court proceeding to the Trials of the Per- 
ſons *forementioned; Robert Culliford retraed bis 
Plea, and pleaded Guilty, and argued bis coming in 
upon his Majeſty's Proclamation z, and his Caſe be- 
ing particular, was argued by his Council, for the 
Benefit of his Majeſty's Pardon: And Churchill, 

Howe, Mullins and Hickman, likewiſe pleading 
Guilty, John Eldridge was tried by himſelf, and 
found Guilty. 


Aﬀter the Trials were over, Judgment againſt Culli- 
ford was reſpited, and he ſet aſide; the other 
Priſoners were called to the Bar in order to receive 
their Sentence, as follows : 


Cl. of Arr. William Kidd, Hold up thy Hand. 
(Which he did.) What canſt thou ſay for thy ſelf? 
Thou haſt been Indicted for ſeveral Piracies, and 
Robberies, and Murder, and hereupon haſt 
been convicted: What haſt thou to ſay for 
thy ſelf, why thou ſhould*ſt not die according 
to Law? 

Kidd. J have nothing to ſay, but that I have 
_— ſworn againſt by perjured and wicked Peo- 
ple. 


Cl. of Arr. Nicholas Churchill, Hold up thy 
Hand, What haſt thou to ſay, Sc.? 

Churchill. I came in upon his Majeſty's Procla- 
mation. 


Cl. of Arr. James Howe, What haſt thou to 
ſay, &c. ? : 

Howe. I came in upon the King's gracious 
Proclamation, and hope I ſhall receive the Bene- 
fit thereof. 


Cl. of Arr. Gabriel Loffe, What haſt thou to 
ſay, Sc.? . 
Loffe. Not Guilty. 


Cl. of Arr. Hugh Parrot, What haſt thou to 
ſay, Sc.? 

Parrot. I came and ſurrendered my ſelf to my 
Lord Bellamont. 


| Cl. of Arr. Abel Owns, What haſt thou to ſay? 
Owens. I came in upon his Majeſty's Procla- 
mation, and deſire the Benefit of it. 


Cl. 4 Arr. Darby Mullins, What haſt thou to 
ſay, &c.? 


Mullins. I tame home upon the King's gract- 
ous Proclamation. 


C. + 4 Arr. Jobn Eldridge, What haſt thou to 
C. 
Eldridge. 


ſay, ? 
K XX 
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Eldridge. I have but little to ſay I am accuſed 
but for one Thing, and that is all, and I have 
been falſly accuſed z I caſt my ſelf on your Lord- 
| ſhips and the Honourable Bench. 

Cl. of Arr. Robert Hickman, What haſt thou to 
ſay, c.? 

Hickman, I came in according to the King's 
Proclamation ; I came in within the Time li- 
mited. 


Then Proclamation for Silence was made, while 
Sentence Was pronouncing. 


Dr. Oxenden. You the Priſoners at the Bar, 
William Kidd, Nicholas Churchill, James Howe, 
Gabriel Loffe, Hugh Parrot, Abel Owens, Darby 
Mullins, Robert Hickman, and John Eldridge ; 
you have been ſeverally Indicted for ſeveral Pi- 
racies and Robberies, and you William Kidd for 
Murder. You have been tried by the Laws of 


the Land, and convicted; and nothing now re. 
mains, but that Sentence be paſſed according 
to the Law. And the Sentence of the Lay ig 
this : | 5 
You ſhall be taken from the Place wher von are, 
and be carried to the Place from whence you 
came, and from thence to the Place of Hue. 
tion, and there be ſeverally bang dd your Necks 
until you be dead. And the Lord have Arey 
on your Souls, 


Kidd. My Lord, It is a very hard Sentence, 
For my Part, I am the innocenteſt Perſon gf 
them all, only I have been ſworn againſt by Pc. 
jured Perſons. | 


Capt. Kidd was afterwards Executed according 
to the Sentence. 
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CLXX. Proceedings in Parliament againſt William Earl of 


Portland, John Lord Sommers, Edward Ear/ ofOr 


ford, and 


Charles Lord Hallifax, upon an Impeachment for High 
Crimes and Miſdemeanors ; as alſo againſt John Lord Ha- 
verſham, for Words ſpoken at a Conference between the Lords 
and Commons, 1701. 13 Will. III. * 


Die Martis, 1 Aprilis, 1701. 


. o Meſſage was brought 
from the Houſe of 
Commons, by Sir John 
Leviſon Gower, and o- 
fthers, who at the Bar 
of this Houſe, in the 
Name of the Houſe of 
Commons, and all the Commons of England, Im- 
peach'd William Earl of Portland of High Crimes 
and Miſdemeanors; and acquainted this Houſe, 
That the Houſe of Commons will, in due Time, 
exhibit particular Articles againſt him, and make 
good the ſame. 

A Committee appointed to inſpe& the Jour- 
nals of this Houſe, in relation to the Proceedings 
of this Houſe in Caſes of Impeachments for Mil- 
demeanors, and to report to the Houſe. 


Die Martis, 19 Aprilis, 1701. 
A Meſſage was brought from the 


ouſe of Commons by Mr. Harcourt 

and others, who at the Bar of this 
Houſe, in the Name of the Houſe 
of Commons, and all the Commons of England, 
Impeach'd Jobn Lord Sommers of High Crimes 
and Miſdemeanors ; and acquainted this Houſe, 
That the Houſe of Commons, will in due Time, 
exhibit particular Articles againſt the ſaid Lord, 
and make out the ſame. 

A Meſſage was brought from the 
Houſe of Commons by Colonel Bier- 
ly, and others, who, at the Bar of this 
Houſe, in the Name of the Houſe 
of Common, and all the Commons of England, 
{mpeach*'d Edward Earl of Orford of High Crimes 
and Miſdemeanors; and acquainted this Houſe, 
That the Houſe of Commons will, in due Time, 
exhibit particular Articles againſt the ſaid Lord, 
and make good the ſame. | 

A Meſlage was brought from the 
8 Houſe of Commons by Mr. Bruges, 
ach d. and others, who at ths Bar of this 
Houſe, in the Name of the Houſe 


Lend Sommers H 
Impeach'd. 


Earl sf Orford 
Inpeach'd. 


Vor. V. 


of Commons, and all the Commons of England, 
Impeach'd Charles Lord Hallifax of High Crimes 
and Miſdemeanors ; and acquainted this Houſe, 
That the Houſe of Commons will, in due Time, 
exhibit particular Articles againſt the ſaid Lord, 
and make good the ſame. 


Die Mercurii, 1* Aprilis, 1701. 


The Houſe being mov'd, That an Addreſs be 
made to his Majeſty, That he will be pleas'd to 
— no Cenſure or Puniſhment upon the Lords 

mpeach'd, during the Dependance of the Im- 
peachment in this Houſe. 

After Debate, the Queſtion was put, That a 
Committee ſhall be immediately appointed to 
draw up an Addreſs to his Majeſty, That his 
Majeſty will be pleas'd not to paſs any Cenſure 
or Puniſhment againſt the Four Noble Lords, 
who ſtand Impeach'd of High Crimes and Miſ- 
demeanors, until the Impeachments depending 
againſt them in this Houſe ſhall be try'd? It was 
reſolv'd in the Affirmative. 

A Committee appointed immediately to draw 
up an Addreſs to his Majeſty, That his Majeſty 
will be pleag'd not to paſs any Cenſure or Puniſh- 
ment againſt the Four Noble Lords, who ſtand 
Impeach'd of High Crimes and Miſdemeanors, 
until the Impeachments depending againſt them 
in this Houſe ſhall be try'd. | 

The Houſe was adjourn'd during Pleaſure, and 
the Lords went to the Committee. 

After ſome Time, the Houſe was reſumed, and 
the Lord Steward reported, That che Committee 
had drawn an Addreſs, as order'd ; which was 
read and agreed to, as followeth 3 viz. 


1,44 E Your Majeſty's moſt Loyal and Dutiful Sub- 

jets, the Lords Spiritual and Temporal in 
Parliament aſſembled, beg Leave to repreſent to your 
Majeſty, That the Houſe of Commons have ſeverally 
Impeach'd, at the Bar of our Houſe, William Earl of 
Portland, John Lord Sommers, Edward Ear! of 
Orford, and Charles Lord Hallifax, of High Crimes 
and Miſdemeanors : And they having acquainted Us, 
That they will, in due Time, exhibit particular Articles 
againſt the ſaid Lords, and mate good the ſame, We: 


* See State-Trials, Pol. viii. 5. 493 


do 
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do moſt humbly beſeech your Majeſty, that your Majeſty 
will be pleas d not to paſs any Cenſure upon them, un- 
til they are try'd upon the ſame Impeachments, and 
Judęmen be given according to the Uſage of Parlia- 
ment, and the Laws of the Land. 


Order'd, That theLord Steward and the Earl of 
Romney do attend his Majeſty with the Addreſs. 


Die Lune 5* Maii, 1701. 


A Committee appointed to draw a Meſſage to 
be {ent to the Houſe of Commons, to put them in 
mind of the Impeachments brought up by them 
againſt the Earl of Portland, the Earl of Orford, 
the Lord Sommers, and the Lord Hallifax, and 


report to the Houle. 


Then the Houſe was adjourn'd during Plea- 


ſure. After ſome Time, the Houſe was reſumed, 
and the Lord Steward reported the Meſſage; 
which was read and agreed to, as followeth, 
vi. 

A Meſſage was ſent to the Houſe of Commons 
by Sir Robert Legard and Sir Richard Holford, to 
acquaint them, That they having, on the Firſt 
Day of April laſt, ſent up to their Lordſhips an 
Impeachment againſt William Earl of Portland, of 
High Crimes and Miſdemeanors ; and having 
alſo, on the Fifteenth Day of the ſame Month, 
ſeverally impeach'd John Lord Sommers, Edward 
Earl of Orford,and CharlesLord Hallifax,o fHigh 
Crimes and Miſdemeanors, their Lord ſhips think 


ARTICLES exhibited by the Knights, Citi- 
Zens, aud Burgeſſes in Parliament aſſem- 
bled, in the Name of themſelves, and of all 
the Commons of England, againſt Edward 
Earl of Ortord, in Maintenance of their 
Impeachment againſt him for High Crimes 
and Miſdemeanors, | 


I. HAT whereas for many Years paſt there 

hath been a long and expenſiveWar, both 
by Sea and Land, carried on by his Majeſty and 
his Allies againſt the French King for the preſer- 
ving the Ballance of Europe, — for preventing 
the Growth of the immvderate Power of the ſaid 
French King; towards the Proſecution of which 
War great Sums of Money have been given and 
levied by Authority of Parliament, and many 
Debts have been contracted, which remain a very 
heavy Burden upon the People of England the ſaid 
Earl being then of his Majeſty's moſt honourable 
Privy-Council ; but always preferring his private 
Intereſt to the Good of the Publick, and taking 
Advantage of the ready Acceſs he had to his Ma- 
jeſty's Perſon, during the Continuance of the ſaid 
War, in Violation of his Duty and Truſt, hath 
procur'd from his Majeſty one or more Grant or 
Grants of ſeveral Manours, Meſſuages, Lands, Te- 
nements, and Hereditaments, within the King- 
doms of England or Ireland, or elſewhere within 
his Majeſty's Dominions, of a great Yearly Va- 
luez "and alſo of exorbitant Sums of Money to 
be made to him, or others in Truſt for him, but 
to his Uſe, the Profits whereof he now enjoys; 

whereby 
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themſelves oblig*d to put them in mind, that i 
yet no particular Articles have been exhibited a. 

ainſt che ſaid Lords; which, after Impeachment, 
— been ſo long depending, is due in Juſtice to 
the Perſons corcern'd, and agreeable to the Me. 
thods of Parliament in ſach Caſes. 


Die Veneris, ge Maii, 1701. 


A Meſſage was brought from the Houſe f 
Commons by Colonel Bierly, and others, with the 
Articles of Impeachment againſt Edward Earl of 
Orford, and to acquaint this Houſe, That the 
Matter of the Charge was contain'd in the Ar. 
ticles; and alſo, That he was commanded +» 

ray and demand, that the Earl of Orford do give 
fufficient Security to abide the Judgment of the 

Houſe of Lords, | 
A Committee appointed to conſider of the Man- 


ner of the Commons delivering Articles of Im- 


peachment, and demanding Security to abide the 
Judgment of this Houſe, and report to the Houſe, 

'The Houſe was adjourn'd during Pleaſure, for 
the Committee to meet preſently. After ſome 
Time the Houſe was reſumed, and the Earl of 
Stamford reported, That the Committee had mer, 
and inſpected the Journals: That they do not 
find any mention of the Commons reading the 
Articles at the Bar; and as for giving Security, 
they find none. 

Then the Articles were read by the Clerk, as 
follows; viz. 


The ANSWER of Edward Earl of Orford, 
to the Articles exhibited againſt him by the 
Knights, Citizens, and Burgeſſes in Parlia- 
ment aſſembled, in the Name of themſelves, 
and of all the Commons of England, in Main- 
tenanceof their Impeachment againſt the ſaid 
Earl for High Crimes and Mijdemeanors, 
ſuppos d to be committed by bim. Deliver d 


in 14% May, 1701. 


H E ſaid Earl, ſaving to himſelf all Advan- 

tages of Exception to the ſaid Articles, and 

of not beirg prejudiced by any Words or want of 

Form in this his Anſwer ; and ſaving to him all 

Privileges and Rights belonging to him as one of 

the Peers of this Realm; for Anſwer to the ſaid 
Articles, humbly faith, 


I. To the Firſt Article, That he having for ſe- 
veral Years render*d his Majeſty his utmoſt Ser- 
vice and Duty, as a good and loyal Subject ought 
to do, his Royal Majeſty was graciouſly pleas'd, 
upon ſeveral Occaſions, to take notice of the ſame, 
and out of his wonted Bounty, and of his Free- 
will, was pleas'd to give the ſaid Earl two Grants, 
one whereof was a Reverſionary Grant for Years, 
of ſome Houſes depending upon a then precedent 
Eſtate for about Nine and twenty Tears; which 
being a Reverſionary Intereſt at ſo great a Diſtance, 
altho* the ſaid Earl thankfully receiv'd the ſame 
from his Majeſty, as his Grace and Bounty, ye! 
the ſame was of no great Value: And the other 


of them was a Grant of the Remainder of a gros 


Sum, amounting to about Two thouſand Pounds 


a Year, for Five Years: Which are the only Grape 
0 
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the Standing Revenues of the Crown of 
— which ought to be applied to the Ser- 
— of the Publick, are greatly diminiſh'd, and 
dcr People of England thereby burthen'd with 
2 and ſubjected to grievous Taxes. 


11. That in Breach of the Truſt repoſed in him 
whilſt he was Commander in Chief of the Navy 
Royal of England, in or near the Straights of Gi- 
þraltar,and within the Time aforeſaid, he, the ſaid 
Farl did receive great Sums ofthe Publick Money, 
iſſued out to him for the Service of the Navy, 
which he hath converted to his own private Ule, 
and unlawfully and unjuſtly procur'd a Privy-Seal, 
or Privy-Seals, to diſcharge him from accounting 
to the Publick for the ſame 3 and alſo hath re- 
ceiv'd other great Sums of Money from his Ma- 
jeſty*s Exchequer ,asPaymalter or Receiver-General 
of the Navy, without giving a due and legal Ac- 
count thereof, whereby he hath occaſion'd great 
Clamours and Diſcontents among the Seamen, 
and others belonging to his Majeſty's Navy, who 
are thereby reduced to great Miſeries and Neceſ- 
ſities for want of their juſt Dues, to the great Diſ- 
couragement and Diſcredit of the Publick Service. 
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of any Manours, Meſſuages, Lands, Tenements, 
Hereditaments, or Sums of Money whatſoever, 
which he, or any in Truſt for him, hath had from 
his Majeſty ; and which ſaid two Grants his Ma- 
jeſty was graciouſly pleas'd, after many Years Ser- 


vice, freely to beſtow upon him the ſaid Earl, 
without any Surprize, ſiniſter or indirect Means 
of the ſaid Earl in obtaining the ſame, and which 
Grants he humbly conceives were not unuſual in 
like Caſes, the excepting whereof he humbly hopes 
was not any Violation of his Duty, or of any 
Truſt in him the ſaid Earl repos'd. 

II. To the Second Article the faid Earl anſwer- 
eth and denicth, That he at any time converted to 
his own private Uſe any Publick Money iſſued to 
him for the Service of the Navy; or that he the 
ſaid Earl ever procur'd, or had any Privy-Seal, or 
Privy-Seals, to diſcharge him from accounting for 
the ſame ; but ſaith, That he the ſaid Earl did 
make up, and upon Oath paſs his Accounts for 
the Moneys impreſs'd to him for the Service in 
this Article mention'd ; which Account was le- 
gally declar*d and paſs'd, upon very ſtrict and great 

xamination, by the Lords Commiſſioners of the 
Teaſury; and he, the ſaid Earl, hath his Quietus 
et, in due Courſe of Law upon the ſame. But the 
Commiſſioners of the Victualling- Office making 
ſome unuſual Objections to part of the ſaid Ac- 
count, concerning ſome Proviſions furniſh'd to the 
Fleet by the ſaid Earl, in the King of Spain's Do- 
minions, alcho* the ſame were truly and really 
had and ſpent by the Seamen in the Fleet, and 


paid for by him, the ſaid Earl; and which Objections in like Caſes had not been made or ſtood up- 


on, nor could be reaſonably expected; his Majeſt was pleas'd to direct and order a Privy- Seal to 
diſpenſe with the Form in that Particular; but the ſaid Earl did make no Advantage to himſelf 
thereby; nor was his Majeſty, or the Government, in the leaſt defrauded therein ; it appearing, 
upon a very ſtrict Examination, that leſs Rates were allow'd for the ſaid Proviſions than had been 
allow'd before in like Cafes; or, as the ſaid Earl is inform'd, hath been ſince allow'd. And to the 
latter Part of the ſaid Article ſaith, That for the Moneys by him receiv'd, as Treaſurer or Receiver- 
General of the Navy, he hath already deliver'd in his Accounts, and is ready to perfect the ſame, 
according to the ordinary Method, ſome of *em plying ready with the Auditors to be declar'd, and 
the reſt of 'm being made up and deliver'd in to be examin'd, in order to be paſs'd; and faith, 
After juſt Allowances had, he does not believe he ſhall _— to be indebted upon the ſaid Ac- 
counts: And alſo denies, That any Perſons are Sufferers for want of their Dues, in reſpe& of the 
ſaid Accounts, or that the Publick Service is, or hath been, any ways diſcourag'd or diſcredited 


thereby, as in the ſaid Article is alledg'd. 


III. That he the ſaid Earl, while he was in 
ſeveral Ports belonging to the King of Spain's Do- 
minions, did receive from the ſaid King of Spain 
and others conſiderable Sums of Money, and great 
Quantities of W ine, Oil, and other Proviſions for 
the Fleet, to a very great Value for all which he 
ought to have accounted : But the ſaid Earl did 
convert the ſame to his own Uſe, and did either 
embezzle thoſe Proviſions, or reckon *em as bought 
vith the Money allow'd for furniſhing the Navy 
with freſh Proviſions ; and that for advancing his 
own private Intereſt, and fecuring himſelf from 
rendering anyAccount to the Publick, he, the ſaid 
Earl, during the ſaid War, procur'd, enjoy'd, and 
poſſeſs'd divers great Offices, which were incon- 
liſtent, and in their Nature improper to be execu- 
ted by one and the ſame Perſon, and which oughr 
to be, and by the Laws and Uſages of this Realm, 
were and are appointed and deſign'd as Checks 
one upon the other, in Breach of the ſaid Laws, 
to the Diſhonour of his Majeſty, and Prejudice 
of his People, 


IV. That 


III. To the Third Article the ſaid Earl an- 
ſwereth, and denies, T hat he receiv'd any Moneys 
whatſoever from the King of Spain, or any other 
Perſon, as in the Article is alledg'd; and faith, 
That what Wine, Oil, or other Proviſions were 
receiv*d from the King of Spain, or any others, 
for the Fleer, were duly deliver'd and diſtributed 
amongſt the Officers and Seamen thereof; and 
denies he did embezzle any of the Proviſions, or 
reckon'd them, or any part of them, as bought 
with the Moneys allow'd for furniſhing the Navy 
with freſhProviſions: And does alſo deny, That 
he the ſaid Earl did enjoy any Offices inconſiſtent 
in their Nature (as he is advis'd) one with the 
other, or which were, or ought to be, Checks one 
upon the other; or, that he any ways ſecur'd, or 
pretended to ſecure, himſelf from rendering any 
Account to the Publick, by any Office or Offices 
whatſoever; or, that he is guilty of the Breach 
of any Laws, to his Knowledge, by executing any 
Office or Offices, or ever executed the ſame to 
the Diſhonour of his Majeſty, or to the Prejudice 
of his People, as in the ſaid Article is — 

IV. To 
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IV. That he the ſaid Earl, within the Time a- 
foreſaid, hath clandeſtinely, contrary to the Law 
of Nations, ſold and diſpos'd of ſeveral Veſſels, 
with their Ladings and Cargo, taken under Pre- 
rence of Prize by his Majeſty's Ships of War, 
without Condemnation or judicial Proceedings, 
and converted the Money to his own Uſe; well 
knowing if they had been condemn'd, as by Law 
they ought to have been, one Tenth (after Cu- 
ſtoms allow'd) and one Third Part of the Value 
thereof, the Cuſtoms and the ſaid Tenth being 
deducted, are by Act of Parliament appropriated 
to eſpecial Uſes: By which Proceedings the 
Publick has been greatly endamag'd and defraud- 
ed, and the Debts of the Nation encreas'd. 


V. And whereas Complaints were made to the 
Commiſſioners for executing the Office of Lord 
High-Admiral of England (where the ſaid Earl 
at . a Time preſided) by the Company trading 
to the Eaft- Indies, of divers Piracies committed in 
the South-Eaſt Seas, to the Deſtruction of their 
Trade, deſiring they might have Letters of Mart 

nted to them, whereby to be impower*d (tho 
at their own Charge) to ſuppreſs ſuch Pirates: 
But the ſaid Earl, preferring his own Intereſt, 
diſcourag'd and rejected their Requeſt and Pro- 
poſal; and, in ſome ſhort Time after, jointly with 
others, did procure a Commiſſion for one William 
Kidd; as likewiſe a Grant under the Great-Scal 
of England, to and for the Uſe of him the faid 
Earl, and others, of the Ships and Goods of cer- 
tain Perſons therein nam'd, and alſo of all Goods 
found on board the ſaid Ships. And the faid 
Company having Intimation of a Commiſſion 
granted to the ſaid Kidd, being apprehenſive of 
the ill Conſequences of the ſame, did apply them- 
ſelves to che Rid Board of Admiralty, deſiring to 
know what Powers and Inſtructions were given: 
But ſuch their reaſonable Requeſt was deny'd ; 
and Kidd, who was known to be a Perſon of ill 
Fame and Reputation, order*d to purſue the in- 
tended Voyage; in which he did commit divers 
Piracies and Depredations on the High Seas, be- 
ing thereto encourag'd thro? the Hopes of being 
protected by the high Station and Intereſt of the 


laid Earl, in Violation of the Law of Nations, 
and the Interruption and Diſcouragement of the 
Trade of England. 


VI. That the ſaid Earl, within the Time afore- 
ſaid, when an horrid Conſpiracy was diſcover'd 
_ his Majeſty's ſacred Perſon, and the King- 

was under an Apprehenſion of an immediate 
Invaſion from France, and divers Ships of War 


(particularly the Ship Dutcheſs) were Arm'd out, 
uipp'd and Mann'din Defence of the Realm, to 
Oppole the intended Invaſion, did his utmoſt En- 

deavour to prejudiceand weaken the Navy 25 
0 


as they ſhould take. 


IV. To the Fourth Article the ſaid Farl an. 
ſwereth, and faith, He believes that the Prizes tu. 
ken in the late War were appropriated as by the 


Act of Parliament in that behalf is provided; bu; 


denies, that he did, at any Time, fell or dipok 
ofany Veſſel or Veſſels, or their Ladings or Cargo 
taken as or under the pretence of Prize, by an 
of his Majeſty's Ships of War, without Condemi. 
nation or judicial Proceedings, or converted the 
Moneys ariſing by Sale of any Veſſel or Veſſzj,, 
or their Lading or Cargo, taken as or under pre. 
tence of Prize, by any of his Majeſty's Ships of 
War, to his own Uſe; but, on the contrary, did 
from time to time, in his Station, give Orders, 
that the Prizes taken ſhould be carefully preſery'q 
without Embezzlement, and duly proceeded a. 
gainſt, and the Produce anſwer'd as the Law gi. 
rects: And therefore humbly inſiſteth, that the 
Publick hath been no ways endamag'd, or the 
Debts of the Nation encreas'd, by any Neglect 
or Default of the ſaid Earl. 

V. To the Fifth Article the ſaid Earl ſaith, 
That the Eaſt- India Company, about the begin. 
ning, of March, One thouland Six hundred Nine- 
ty-and Six, did apply to the Admiralty Board, of 
which the faid Earl was one, to impower their 
Ships and Officers to ſeize and take all Pirates in- 
feſting the Seas within the Limits of their Char- 
ter; and likewiſe to erect a Court of Admiralry 
in thoſe Parts, to try and condemn ſuch Pirates 
Upon which Application 
the Board of Admiralty did take Advice, and were 
inform'd, They had no Authority to grant the 
ſame ; and deries, he the ſaid Earl, ever diſcou- 
rag*d or rejected the Company's Requeſt therein, 
unleſs it were by telling them, That the Admi- 
ralty by Law could not grant the ſame : And de- 
nies, that the Company was ever deny'd Letters 
of Mart in common Form, to the Knowledge of 
the faid Earl: And ſaith, as to the Matter of 
Kidd, in the Article mention'd, He was gone 
upon his Expedition about twelve Months betore 
that Time. And as to his Commiſſion, and the 
Grant in the ſaid Article mention'd, the ſaid 
Earl humbly conceives, and is advis'd, the ſame 
were not contrary to Law; but ſure he is, the 
ſaid Expedition was intended for the Publick 
Good and Service; and ſaith, The ſaid Xi had 
no Powers or Inſtructions trom the Board of Ad- 
miralty, other than the ordinary and common 
Letters of Mart, the Contents whereof are com- 
mon, and well known to Merchants, And the 
ſaid Earl doth deny, that he knew the ſaid Kidd 
to be of ill Fame and Reputation: But in caſe 
the ſaid Kidd hath committed any Piracies, he, 
the ſaid Kidd, is anſwerable, and ought to anſwer 
tor the ſame, he never being order*d by the ſaid 
Earl ſo to do; nor had he ever any the leaſt En- 
couragement _ him by the ſaid Earl. or any 
other, to his Knowledge, to expect or hope for 
any Protection therein, or in any illegal Action 
done or committed by him. 

VI. To the Sixth Article the ſaid Earl faith, 
He believes it to be true, that there was a horrid 
and barbarous Plot and Conſpiracy againft his 
Majeſty's ſacred Perſon, and that there was an 
Apprehenſion of an immediate Inwafion ; but the 
laid Earl hopes, no Neglect of Duty in his Sta- 
tion can be imputed to him to prevent the ſame. 
And as for the Ship Dutcheſs, which was, amongſt 
many others, arm'd and equipp'd in Defence 
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of England; for that he, the ſaid Earl, by Co- 
lour of his Office (being then Firſt Commiſſio- 
ner ſor executing the Office of Lord High- Ad- 
miral of England) without the Privity of the o- 
cher Commiſſioners, contrary to his Oath and 
Duty, and preferring his Hopes of Gain to him- 
{lf, to the Safety of the Publick, did order 
Capt. Steward, Commander of the Ship Dutche/s, 
ro deliver over, and put on board the faid Rid, 
mention'd in the foregoing Article, out of the 
ſaid Ship The Dutcheſs, a great Number of able 
Seamen, levied and provided at the Expence of 
the Publick, and then diſcharging their Duty in 
Defence of their Country, and againſt their own 
Conſent, to the Prejudice of the Publick Security, 
and to theendangering of the ſaid Ship The Dutch- 
, if it had been attack'd by the Enemy. 


VII. That the ſaid Earl, during the ſaid War, 
and at a Time of the greateſt Exigency and Ne- 
ceſſity, when Ships, Men, and Money were wan- 
ting to uard the Seas, and protect our Trade, 
did by — and contrary to his 
bounden Duty, and the Truſt repoſed in him, 

rocure a Grant or Order for his Majeſty's Ship 
The Dolphin, then fitted out, mann'd and equipp*d 
for the Service of the Publick, to be employ*'d in 
a private Voyage and Undertaking, for the Ad- 
vantage of himſelf and others concerned with 
him. In purſuance whereof, and for their pri- 
vate Gain, the Ship was, at the Publick Expence, 
continued in Foreign Parts for ſeveral Months, 
to the Deſtruction and Loſs of his Majeſty's 
Subjects on board the ſame, to the weakening the 
Navy, by rendering the ſaid Ship unſerviceable, 
and the increaſing the Debts of the Publick. 


VIII. That the ſaid Earl, during the Time of 
his Cemmanding the Navy Royal of England, did, 
through Neglect, and in Contempt of Orders, 
unneceſſarily hazard and, expoſe to imminent 
Danger the ſaid Navy; and, that during the 
Time aforeſaid, having had many Opportunities 
of taking or deſtroying the Ships belonging to 
the French King, the ſaid Earl, contrary to Ad- 
vice, in Diſobedience to Orders, and in Neglect 
of his Duty, did ſuffer and permit the faid 
Ships to return ſafe into their own Harbours. 


IX. That the ſaid Earl, well knowing our So- 
vereign Lord the King to have been engaged in 
ſeveral Alliances with the Emperor of Germany 
and other Princes and States, particularly in a 
Treaty concluded with bis Imperial Majeſty 
in the Year of our Lord One Thoufand Six 
Hundred Eighty-Nine, the End and Intention 
of all which Leagues and Treaties were to pre- 
vent the Growth of the Power of the French 
King, and no ſecure Englaud, and the ancient 
Allies of England, againſt the fame, did not- 
withſtanding, in concert with other Falſe and E- 
vil Counſellors, adviſe our ſaid Sovereign Lord 
the King in the Year One Thouſand Six Hun- 


dred N inety-Eight, to enter into one Treaty for dividing the Monarchy and Dominions of Spain; 
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the Realm, the ſaid Earl faith, that the Men in 
the ſaid Article mention'd to be taken from on 
board her, were but ſome of the very Perſons 
that were juſt before taken from on board Capt. 
Kidd, and returned by their own Conſent on 
board Capt. Kidd again, not being above twenty 
in Number; and faith, all Fears of the Invaſion 
were chen over and at an end; and denies, that 
the ſame was intended to weaken, or did wea- 
ken the ſaid Ship, or the Navy Royal; or that 
the ſaid Seamen, fo returning on board the ſaid 
Kidd, were levied or provided at the Expence of 
the Publick, or did return or were put on board 
the ſaid Kidd againſt their own Conſent, or to 
the Prejudice of the Publick Security; or that the 
Ship Dutcheſs was thereby endanger'd, if ſhe had 
been attack'd, as in the ſaid Article is alledg'd. 


VII. To the Seventh Article the ſaid Earl an- 
ſwereth, and denies, That he did, by Miſrepreſen- 
tation, or otherwiſe, obtain or procure a Grant 
or Order for his Majeſty's Ship Dolphin to be 
employ'd in a private Voyage or Undertaking ; 
but what was done therein, was done upon the 
Peace concluded, and by his Majeſty's Command, 
at the Inſtance and Requeſt of other Perſons, 
and not of the ſaid Farl, but contrary to his O- 
pinion : Nor was the faid Earl any way con- 
cerned in Intereſt therein, till after his Majeſty's 
Orders were given about the faid Ship; and then, 
and not before, ſome of the Perſons concerned in 
the ſaid Adventure, deſired the faid Earl to take 
tome Shares therein (the Number whereof he 
doth not remember) which the ſaid Earl accord- 
ingly did ; but humbly inſiſts, that his Actings 
therein were not contrary to his Duty, or the 
Truſt in him repoſed, or the Debts of the Na- 
tion thereby increas'd. 

VIII. To the Eighth the ſaid Earl anſwereth, 
and denies, That at at any Time while he com- 
manded the Navy Royal, he did, through Neg- 
lect or Contempt of Orders, unneceflarily ha- 
zard or expoſe to Danger the ſaid Navy; and 
alſo denies, that upon any Opportunity of ta- 
king or deſtroying the Ships of the French King, 
he did, contrary to Advice, or in Diſobedience 
to Orders, neglect to do the ſame: And alſo 
denies, that he did ſuffer or permit any of the 
French King's Ships to return into their own 
Harbours, when he had Opportunity to prevent 
the ſame; and humbly inſiſts, he is not guilty of 
any Neglect or Omiſſion of his Duty herein, 
nor did expect in this Particular to be charged 
therewith, conſidering his faithful Services ren- 
dered againſt the French Fleet. 

IX. Tothe Ninth Article the faid Earl faith, 
He believes it to be true, that h's Majeſty hath 
been engaged in ſeveral Alliances with ſeveral 
Princes, and particularly with the Emperor, in the 
Year One Thouſand Six Hundred Eighty-Nane ; 
and that the End of thoſe Alliances was to prevent 
the Growth and Power of France, and to ſecure 
this Kingdom and its Allies: But the ſaid Earl 
does deny, that he did adviſe his Majeſty to enter 
into the Treaty of Partition, charged upon the 
ſaid Earl in this Article; and ſo far as the faid 
Earl was any ways acquainted therewith, he ob- 
jected to, and gave his Opinion againſt * _ 

. To 
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in purſuance whereof, in the Year One Thouſand Six Hundred Ninety-Nine, one other Treaty 
was entered into to the like Purpoſe; by which Treaties great Injuſtice was done to the Emperof, 
an ancient Ally of our ſaid Sovereign Lord the King, and a large Part of the ſaid Spaniſh Do. 
minions were to be added to the Crown of France; both which Treaties were Prejudicial to the 
Intereſt of the Proteſtant Religion all over Europe, Ruinous to the Trade of Eng/and, and Diſho- 
nourable to our Sovereign Lord the King, and the People of theſe Kingdoms, 

All which Crimes and Miſdemeanors were committed and done by him, the faid Earl, aging 
our Sovereign Lord the King, his Crown and Dignity, the Peace and Intereſt of this Kingdom, 
and in Breach of the ſeveral Truſts repoſed in him the ſaid Earl. 


X. And he the ſaid Earl of Orford was One 
of the Lords Juſtices, during his Majeſty's Ab- 
ſence beyond the Seas, the Firſt Commiſſioner 
for executing, the Office of Lord High- Admi- 
ral of England, Commander in Chief of his Ma- 
jeſty's Navy Royal, One of his Majeſty's Privy 
Council, and Treaſurer of his Majeſty's Navy, 
or in ſome or one of the ſaid Stations during the 
Time that all and every the Crimes before ſet 
forth were done and committed. 


That the ſaid Commons, by Proteſtation, ſa- 
ving to themſelves the Liberty of Exhibiting, at 
any Time hereafter, any other Accuſation or Im- 
peachment againſt the ſaid Earl, and alſo of 
Replying to his Anſwers, or to any of them, and 
of offering Proofs of all the ſaid Premiſſes, or any 
of them, or any other Impeachment or Accuſa- 
tion that ſhall be exhibited by them, as the Caſe 
ſhall, according to the Courſe of Parliament, 
Require z Do Pray and Demand, That the ſaid 
Earl may be put to Anſwer for all and every of 
the Premiſſes; and that ſuch Proceedings, Exa- 
minations, Trials and Judgments, may be upon 
every of them had and uſed, as is agreeable to 
Law and Juſtice. 


After Reading in the Houſe the Articles of 
Impeachment brought up againſt Edward Earl of 
Orford, for High Crimes and Miſdemeanors, his 
Lordſhip humbly deſired to have a Copy of the 
ſaid Articles, and that he would put in his An- 
ſwer to them in as ſhort a Time as the Houſe 
ſhould think fit: It is thereupon ordered by 
the Lords Spiritual and Temporal in Parliament 
aſſembled, That Edward Earl of Orford may 
have a Copy of the ſaid Articles. 

A Meſſage was ſent to the Houſe of Com- 
mons by Sir Richard Holferd and Mr. Pitt, to 
acquaint them, That upon Search of the Jour- 
nals of this Houſe, they do not find any Pre- 
cedent of Security given to abide the Judgment 
of this Houſe by any Peer, upon an Impeach- 
ment of High Crimes and Miſdemeanors. 


Die Mercurij 14 Maij, 1701. 


This Day Edward Earl of Orford delivered his 
Anſwer to the Articles of Impeachment of the 
Houſe of Commons againſt him, which was read 
by the Clerk, 

The Committee appointed to conſider of the 
Manner in delivering Articles of Impeachments 


X. To the Tenth Article the ſaid Earl an. 
ſwereth, and faith, That true it is, his Majeſty 
was pleaſed to employ and intruſt him in th. 
ſeveral Offices and Stations in this Article men. 
tioned, for ſeveral Years, as his Majeſty's Occa. 
ſions required, although not for all the Time in 
the ſaid Article mentioned ; and hopes, and hum. 
bly inſiſteth upon it, that he the ſaid Earl did 
from time to time, according to his Duty, and 
the Truſts in him repoſed, diſcharge the faiq 
Offices and Employments with Loyalty, Faith. 
fulneſs and Zeal to his Majeſty and his Peg. 
ple. 

And thus having laid his Caſe before your Lord. 
ſhips, he the ſaid, Earl, does humbly inſiſt, 
and anſwer to the ſaid Impeachment, and al 
and every the Articles aforeſaid, exhibited 
againſt him, That he is not Guilty of all or 
any of them, or of all or any the Matters or 

Things by the faid Articles charged, in Man. 

ner and Form asthe ſame are therein, and there- 

by alledg'd againſt him; and that the Matters 
by him before ſet forth to be done and tranſaQ. 
ed, orany of them, were nor done or committed 
by him, the ſaid Earl, againſt our Sovereign 

Lord the King, his Crown and Dignity, or 

the Peace or Intereſt of this Kingdom, or in 

Breach of the Truſt repoſed in him, the faid 

Earl; and humbly ſubmits himſelf herein to 

your Lordſhips Judgment. 


ORFORD. 


by the Commons being Revived, the Houſe was 
adjourned during Pleaſure ; and the Lords went 
to the Committee. And ſome Time, the Houſe 
was reſumed, and the Earl of Stamford reported, 
That they had inſpected the Journals, and find 
the firſt Step, after Anſwers to Impeachments 
are delivered, 1s, to ſend a Copy thereof to the 
Houſe of Commons. Whereupon it is ordered 
by the Lords Spiritual and Temporal in Parlia- 
ment aſſembled, That he Anſwer of Edward Earl 
of Orford, delivered this Day to the Articles of 
Impeachment depending againſt him, be Copied, 
in order to be ſent to the Houſe of Commons 
To morrow Morning, by two Maſters of Chan- 
ce. 
The Earl of Orford having this Day delivered 
in his Anſwer to the Articles of Impeachment 
againſt him, defired that Mr. Dodd and Mr. 
Peoley might be aſſigned Council for him upon 
his Trial. It is ordered by the Lords Spiri- 
tual and Temporal in Parliament aſſembled, 
That Mr. Dodd and Mr. Pooley ſhall, and they are 
hereby aſſigned Council for the Earl of Orford, 
as deſired. 


* Die 
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2 a Meſſage was ſent to the Houſe of Commons 
by Sir Ric 


ard Holford and Mr. Pitt, to carry 
down a Copy of the Earl of Orford's Anſwer to 
the Articles of Impeachment againſt him. 

A Meſſage was ſent to the Houſe of Commons 
by Sir- Richard Holford and Mr. Pit, to acquaint 
them, That they having on the Firſt, Day of 
April laſt, ſent up to their Lordſhips an Im- 
peachment againſt William Earl of Portland, for 
High Crimes and Miſdemeanors; and having 
alſo, on the Fifteenth Day of the ſame Month, 
ſeverally impeached Jahn Lord Sommers and 
Charles Lord Hallifax of High Crimes and Miſ- 
demeanors, their Lordſhips think themſelves 
obliged to put them in mind, that as yet no par- 
ticular Articles have been exhibited againſt the 
ſaid Lords, which, after Impeachments have been 
ſo long depending, is due in Juſtice to the Per- 
ſons concerned, and agreeable to the Methods of 
Parliament in ſuch Caſes. 


ARTICLES exhibited by the Knights, Ci- 
tizens, and Burgeſſes in Parliament aſſem- 
bled, in the Name of themſelves, and of all 
the Commons of England, againſt John 
Lord Sommers, Baron of Eveſham, in 
Maintenance of their Impeachment againſt 
him for High Crimes and Miſdemeanors. 


J. HAT a Treaty and Alliance between 
Leopold, the Emperor of Germany, and 
the States-Genera! of the United- Provinces, was 
made and concluded in the Year of our Lord 
One thouſand Six hundred Eighty-nine, upon 
their Conſideration of the Greatneſs of the Com- 
mon Danger, which then threaten'd all Chriſften- 
dom, from the exceſſive Power of France, and the 
unconſtant Faith of the French in the Obſer- 
vance of Treaties ; whereby it was agreed, That 
there ſhould be, and remain for ever, a conſtant, 
perpetual, and inviolable Friendſhip and good 
Correſpondence between his Imperial Majeſty 
and the Hates General; that each of them ſhould 
be obliged to promote the others Intereſt, and, 
as much as in them lay, prevent all Damages 
and Inconveniencies to each other. 
That during the Continuance of the War, 


| there ſhould be not only a Defenſive, but alſo 


an Offenſive Alliance between the ſaid Parties; 
by Vertue whereof, they ſhould both of them 
act in an hoſtile Manner, with all their Forces 
by Sea and Land, againſt the French King, and 
luch of his Allies as ſhould refuſe to ſeparate 
themſelves from him: That, after the War 
ſhould be ended, and a Peace concluded, there 
ſhould remain between his Imperial Majeſty, 
his Heirs, and Succeſſors, and the States- General, 
* perpetual Defenſive Alliance againſt the Crown 
of France, and its Adherents. | 
at if the Crown of France ſhould again at- 
tack either of the ſaid Confederate Parties, at 
what Time ſoever the ſame ſhould be done, they 


Id faithfully aſſiſt each other. 
Vol. V. 325 That 
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The Meſſengers ſent to the Houſe of Com- 
That the Articles 
againſt William Earl of Portland, Jobn Lord 
Sommers, and Charles Lord Hallifax, are prepar- 
ing, and in a ſhort Time their Houſe will fend 
them up to the Houſe of Lords. 


Die Lune 19% Maii, 1701. 


A Meſſage was brought from 'the Houſe of 
Commons by Mr. Harcourt and others, with the 
Articles of Impeachment againſt John Lord Som- 
mers ; and to acquaint this Houſe, That the Mat- 
ter of the Charge was contained in the Arti- 
cles; and alſo, That he was commanded to pra 
and demand, that the Lord Sommers do give ſut- 
ficient Security to abide the Judgment of the 
Houſe of Lords. a 

The Articles were read by the Clerk, as fol- 
lows; viz, 


The Ax sw ER of John Lord Sommers, 
Baron of Eveſham, to the Articles exhi- 
bited by the Knights, Citizens, and Bur- 
geſſes in Parliament aſſembled, in the Name 
"i themſelves, and of all the Commons ' of 

ngland, in Maintenance of their Im- 
peachment againſt him for High Crimes 
and Miſdemeanors, fappor's to be by him 
committed, Deliver'd in 24 May, 1701, 


HE faid Lord Sommers, ſaving to him- 
| ſelf all Advantages of Exception to the 
ſaid Articles, and of not being prejudiced by any 
Words, or want of Form in this his Anſwer ; 
and alſo ſaving to himſelf all Rights and Privi- 
leges belonging to him, as one of the Peers of 


this Realm; for Anſwer to the ſaid Article hum- 
bly ſaith: 


I. To the Firſt Article, That he believes the 
now Emperor of Germany, and the States- General 
of the United- Provinces, being in the Year One 
thouſand Six hundred and Eighty-nine, en- 
gaged in a War with France, a Treaty and Al- 
liance was concluded between them, and a Sepa- 
rate Article then made, to the Effect in this Ar- 
ticle mentioned; and that his Sacred Majeſty 
did afterwards enter into, ratify and approve, 
the ſame 3 to which Treaty, Separate Article, 
and Ratification (for Certainty thereof) he re- 
ferreth himſelf : And further faith, That in the 
Year One thouſand Six hundred and Ninety- 
eight, his Majeſty, before he left England, was 

leaſed to tell him, That ſome Intimation had 

n given to the Earl of Portland, when in 
France, that the French King inclined to come 
to an Agreement with his Majeſty, concernin 
the Succeſſion to the Crown of Spain. And af- 
wards, in Auguſt, One thouſand Six hundred 
and Ninety-eight (his Majeſty being then in 
Holland, and the ſaid Lord Sommers at Tunbridge. 
Wells, by his Majeſty's Permiſſion, for Recovery 


of his Health) Mr. Secretary Vernon commu- 


nicated to him a Letter he had then received, 
Y 7 | Writ- 
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That his Imperial Majeſty and the States-Ge- 
neral ſhould at all Times, by all Means, with all 
their Forces, protect and defend all the Rights 
of each other againſt the Crown of France, and 
its Adherents. q 

And other Proviſions were thereby made for 
their mutual Security, as well during the Conti- 
nuance of the War, as after the Concluſion of a 
Peace. 

That certain Separate Articles were alſo at or 
about that Time made, whereby the States-Ge- 
_ neral maturely conſidering that France had open- 
ly declared in ſeveral Courts, that (notwithſtand- 
ing the moſt ſolemn Renunciation) they continu- 
ed their Pretenſions by Force of Arms to aſſert 
for The Dauphin the Succeſſion of the Spaniſh 
Monarchy, in Caſe the King of Spain ſhould 
die without Iſſue; and alſo conſidering what a 
Blow their State would receive, and what a Pre- 
judice might happen thereby to the publick Af- 
fairs, and Quiet, did promiſe, That in Caſe his 
ſaid Catholick Majeſty ſhould die without law- 
ful Iſſue, they would with all their Forces aſſiſt 
his ſaid Imperial Majeſty or his Heirs, in taking 
the Succeſſion of the Spaniſþ Monarchy, law- 
fully belonging to that Houle, togerher with its 
Kingdoms, Provinces, Domirions and Rights, 
and in their obtaining and ſecuring the quiet 
Poſſeſſion thereof, againſt the French, and their 
Adherents, who ſhould directly, or indireQly, 
oppoſe that Succeſſion, and with Forces re- 
pel the Force that ſhould be brought againſt 
them. 

That at the Inſtance of the States- General, in 
purſuance of the ſaid Treaty and Separate Ar- 
ticles, our moſt Gracious Lord and Sovereign, 
his moſt Excellent Majeſty King William III. was 
invited to enter into an Alliance of the aforeſaid 
Treaty, and into the Agreement of the ſaid Se- 
parate Articles; and thereupon, for reſtoring and 
preſerving the publick Peace and Quiet, did af- 
terwards, in the ſaid Year of our Lord One thou- 
ſand Six hundred and Eighty- nine, enter into, 
and under the Great-Seal of England, accept, ap- 

prove and ratify, and in the moſt ſolemn Manner, 
engage and promile religiouſly and inviolably to 
obſerve the ſame, without violating the ſaid 
Treaty, or Separate Articles in any Article, or 
ſuffering the ſame to the utmoſt of his Power to 
be violated, 

That in the Year of our Lord One thouſand 
Six hundred and Ninety-eight, a Treaty was 
projected and contrived in France, to be ſet on 
foot between his Majeſty, the French King, and 
the States-General, for a Partition of the Spaniſb 
Monarchy, whereby many large Territories 
thereunto belonging were to be allotted, and de- 
livered up to France. 

That the Tenor and Deſign of the ſaid laſt 
mentioned Treaty, whilſt the ſame was in Nego- 
tiation, was communicated to the faid Jobn 
Lord Sommers, then One of the Lords Juſtices 
of England, Lord Chancellor of England, and One 
of his Majeſty's moſt Honourable Privy Coun- 
cil. 

That the ſaid Lord Sommers, well knowing the 
moſt apparent evil Conſequences, as well as the 
Injuſtice of the ſaid Partition, did not, accord- 
ing to the Truſt and Duty of his ſaid ſeveral 
Offices, diſſuade or endeavour to obſtruct its tak- 
ing effect; but, on the contrary, having neither 

| regard 


written by the Earl of Portland, by his Majeſty', 
Order, wherein it was mentioned, That Count 
Tallard (who was then Ambaſſador from the 
French King to his Majeſty) had declared an Ac. 
commodation might be found out in Relation to 
the Succeſſion of Spain, in Caſe of that King's 
Death: And that his Majeſty had ſounded 
Prance, upon what Terms an Agreement might 
be made ; and the Conditions were near of this 
Nature; (viz.) That the Electoral Prince of 
Bavaria ſhould have the Kingdom of Spain, the 
Indies, the Low-Countries, and all that de 

upon the Spaniſh Dominions (except the King. 
doms of Naples and Sicily, Sardinia, the Province 
of Guypuſcoa, on this Side of the Pyreneans, Fox. 
tarabia, and St. Sebaftian, Final, and the Places in 
Tuſcany, of which Spain then ſtood poſleſſed); 
In Conſideration of which, France was abſolute. 
ly ro renounce the Right it pretended to the 
Succeſſion of Spain, and Milan was to be given 
to the Arch- Duke, ſecond Son to the Emperor: 
And that his Majeſty commanded the ſaid Mr. 
Secretary to ſpeak to him, the ſaid Lord Sommer,, 
touching that Matter; and that his Lordſhip 
ſhould diſcourſe it with thoſe he thought he 
might truſt with that Secret, which to keep 
with the utmoſt Care, was by the ſaid Letters 
mentioned to be of the higheſt Importauce; 
and at the ſame Time, the faid Lord Sowmer; 
received a Letter from his Majeſty, ſigned by 
himſelf, intimating, that Count Tallard had made 
ſome Propoſitions, touching an Agreement with 
his Majeſty, concerning the Succeſſion of the 
Kingdom of Spain, the which the ſaid Eul of 
Portland would write to Mr. Secretary Vernon, 
to the End his Majeſty might have ſome Opi- 
-nions upon that Affair, which required the 
greateſt Secrecy, and in which no Time was to 
be loſt, if that Negotiation were to be carried 
on: And for that End his Majeſty thereby com- 
manded the ſaid Lord Sommers to ſend full Pow. 


ers to him under the Great-Seal of England, with 


Blanks for the Names of Commiſſioners to treat 
with Count Tallard; which his Majeſty, by his 
ſaid Letter, was pleaſed to ſay, he believed 
might be done ſecretly: That none but the faid 
Lord Sommers ard Mr. Secretary Vernon, and 
thoſe to whom the ſaid Lord Sommers and Mr. 
Secretary ſhould communicate it, might have 
Knowledge thereof z and that the Clerks who 
were to write the full Powers, might not know 
what they were, or to the like Effect; and the 
ſaid Lord Sommers did immediately return the 
Earl of Portland's ſaid Letter to Mr. Secretary 
Vernon, and deſired him to communicate the 
Contents thereof to the Earl of Orford, and the 
now Lord Hallifax (Two of the then Lord Juſ- 
tices, who, as he was aſſured, were then ja Towl., 
and alſo to ſuch others as they and Mr. Secretary 
Vernon ſhould think fit; who, in regard of the 
King's Command to have that Affair kept 3 
Secret, thought fit to impart it to the Duke of 
Shrewsbury only (as the ſaid Mr. Secretary after- 
wards acquainted the ſaid Lord Sommers ) : 

ſome Time afterwards the ſaid Lord Haliſar 
came down to the id Wells; and Mr. Secre- 
tary Vernon coming thither alſo about the ſame 
Time, they, and the ſaid Lord Sommers, had Dil- 
courſe 7 concerning the ſaid Propolat 3 
and the ſaid Lord Sommers, by Letter dated the 


28ch of Augyt, One thouſand Six hundred and 
3 Nine- 
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Regard to his Majeſty's Honour, engag'd by the 
ſuid Treaty with the Emperor and States- General, 
a5 aforeſaid, to the Trade and known Intereſt of 
this Kingdom, or the Peace of Europe, did ad- 
viſe his Majeſty to enter into the ſaid Treaty, 
and did ſo far encourage and promote the ſame, 
that the ſaid Treaty was concluded and ratified 
under the Great-Seal of England (then in the Cu- 
{tody of the ſaid Lord Sommers) and thereby the 
Kingdoms of Naples and Sicily, the Places depend- 
ing on the Monarchy of Spain, ſituate on the Coaſt 
of Tuſcany, or the adjacent Iſlands, comprehended 
under the Name of Santo Stephano, Porto Hercole, 
Orbitello, Telamone, Porto Longone, Piombino, the 
Town and Marquiſate of Final, the Province of 
Guypuſcoa, particularly the Towns of Fontarabia 
and St. Sebaſtian, ſituate in that Province, and 
eſpecially the Port of the Paſſage, which is there- 
in compriz'd, with ſeveral other Parts and Things 
of, or betbnging to, the ſaid Kingdom of Spain, 
were allotted to the Dauphin for his Share; and 
the Crown of Spain, and the other Kingdoms, 
INands, States, Countries, and Places depending 
thereon (except ſuch Part, as aforeſaid, which 
was thereby allotted to the Dauphin for his Share, 
and the Dutchy of Milan, herein after mention'd) 
was given and aſſign'd to the Electoral Prince, 
eldeſt Son to the Elector of Bavaria, for his Share, 
to enjoy the ſame to him, his Heirs and Succeſ- 
ſors, ſor ever, never to be moleſted therein on any 
Pretence of Right or Claim on the Part of the 
French King, or the Dauphin, or his Iſſue, Heirs 
or Succeſſors, nor on the Part of the Emperor, 
the King of the Romans, the Arch- Duke Charles, 
his ſecond Son, and other Children, or his Heirs 
or Succeſſors; and the Dutchy of Milan was there- 
by agreed to be given to the ſaid Arch- Duke for 
his Share, and in Extinction of all Pretenſions and 
Rights which the ſaid Emperor, the King of the 
Romans, the ſaid Arch-Duke Charles, all his other 
Children, Succeſſors, and Heirs, might have to 
the ſaid Succeſſion of Spain. By which Treaty it 
was alſo further agreed, That if any Prince what- 
ſoever ſhould oppoſe the taking Poſſeſſion of the 
Shares thereby agreed on, as aforeſaid, his Ma- 
jeſty, the French King, and the States- General, 
thould affiſt one another againſt ſuch Oppoſition, 
and hinder the ſame with all their Power. 

That by a SecretArticle of the ſaid Treaty, in 
like manner ratified under the Great-Seal of Eng- 
land, *rwas provided, That if the King of Spain 
ſhould die without Iſſue, and the Electoral Prince 
of Bavaria ſhould afterwards die without Iſſue, 
his Electoral Highneſs of Bavaria, his Father, 
ſhould ſucceed him in all the Kingdoms, Iſlands, 
States, Countries, and Places aſſign'd to the Ele- 
ctoral Prince, as aforeſaid, and enjoy the ſame to 
him and his Children, Succeſſors, and Heirs, then 
born, or to be born; ſo as neither the Emperor, 
his Children, nor any other Perſon, ſhould or 
might, under any Pretext, form the leaſt Preten- 
hon to that Succeſſion z his Majeſty, the French 
King, and States. General, thereby engaging them- 
ſelves to employ all their Power, by Land and by 
Sea, for maintaining the Order eſtabliſh'd by the 
ſaid Secret Article, relating to the Succeſſion of 
the Monarchy of Spain. | 

That the ſaid Treaty was ratified under the 


Great-Seal of England (then in the Cuſtody of 
the laid Lord Sommers) as an Agreement between 
his Majeſty, the French King, and States-General, 

Vor.V. not- 


1701. parl. Lord Sommers and Lord Hallifax. 
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Ninety and Eight, did (as his own Thoughts, and 
as what he apprehended to be the Reſult of their 
Conſideration) humbly repreſent to his Majeſty, 
Firſt, That the entertaining of ſuch a Propoſal, 
as was mention'd by Count Tallard, ſeem'd to be 
attended with very many ill Conſequences, if the 
French did not act a ſincere Part; but that they 
were ſoon at Eaſe, as to any Apprehenſion of 
that ſort, being fully aſſur'd his Majeſty would 
not act but with the utmoſt Niceneſs in an Af- 
fair wherein his Glory, and the Safety of Europe, 
was ſo highly concerned. That the Second Thing 
they conſider'd, was the very ill Proſpect of what 
was like to happen upon the Death of the King 
of Spain, in caſe nothing was done previouſly to- 
wards the providing againſt that Accident, which 
ſeems probably to be very near; the King of 
France then having ſo great a Force in ſuch a 
Readineſs, that he was in a Condition to take 
Poſſeſſion of Spain before any other Prince could 
be ready to make a Stand. That his Majeſty was 
the beſt Judge whether that was the Caſe, who 
was ſo perfectly informed of the Circumſtances 
of all Parts abroad. But, ſo far as related to 
England, it would be the Want of Duty not to 
give his Majeſty this clear Account, That there 
was a Deadneſs, and want of Spirit, in the Na- 
tion univerſally, ſo as not at all to be diſpoſed to 
the Thoughts of entering into a new War ; and, 
that they ſeem'd to be tir'd out with Taxes, to a 
Degree beyond what was diſcerned, until it ap- 
peared upon the Occaſion of the then late Elec- 
tions: That that was the Truth of the Fact, 
upon which his Majeſty would determine what 
Reſolutions were proper to be taken. The re- 
maining Conſideration was, what would be the 
Condition of Europe, if the Propoſal took place; 
but of that they thought themſelves little capable 
of judging; but it ſeem'd, that if Sicily were in 
the French hands, they would be entirely Maſters 
of the Levant Trade: That if they were poſſeſs'd 
of Final, and thoſe other Sea-Ports on that fide 
(whereby Milan would be entirely ſhut out from 
Relief by Sea, or any Commerce) that Dutchy 
would be of little Signification in the Hands of 
any Prince; and, that if the King of France had 
Poſſeſſion of that Part of Guypuſcoa,which is men- 
tion'd in the Propoſal, beſides the Ports he would 
have in the Ocean, it did ſeem he would have as 
eaſy a Way of invading Spain on that fide, as he 
then had on the Side of Catalonia. But it was 
not to be hoped, that France ſhould quit its Pre- 
tenſions to ſo great a Succeſſion, without confi. 
derable Advantages ; and they were aſſured his 
Majeſty would reduce the Terms as low as could 
be done, and make them (as far as was poſſible 
in the then preſent Circumſtances of Things) ſuch 
as might be ſome Foundation for the future Quiet 
of Chriſtendom, which all his Majeſty's Subjects 
could not but be convinced was his true Aim, 
And if it could be brought to paſs, that England 
might be ſome way a Gainer by that Tranſaction, 
whether it was by the Elector of Bavaria (who 
was the Gainer by his Majeſty's Interpoſition in 
that Treaty) his coming to an Agreement to ler 
the Engliſh into ſome Trade to the Spaniſb Plan- 
tations, or in any other manner, it would wonder- 
fully endear his Majeſty to his Engliſʒ Subjects: 
That it did not appear, in caſe the Negotiation 
ſhould proceed, what was to be done on his Ma- 
jeſty's Par, in order to make it take place ; whe- 
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notwithſtanding the ſaid Lord Sommers well knew 
that the fame had been concluded between his 
Majeſty's Commiſſioners and the French Ambaſ- 
ſador, or the Commiſſioner of the French King 
only 3 and, that the Purport thereof had never 
been communicated to the States-General at the 
Time of the Ratification thereof under the Great- 
Seal of England, notwithſtanding the Negotiation 
thereof in Holland, 


ther any more was requir*d, than that the Enz/;þ 
and Dutch ſhould fir ſtill, and France it ſelf was to 
ſee it executed; and if that were ſo, what Secy. 
rity ought to be expected, that if, by their being 
Neuters, the French ſhould be ſucceſsful, they 
would confine themſelves to the Terms of the 
Treaty, and not attempt to make further Advan- 
tages of their Succeſs. And the ſaid Lord Sam- 
mers ſaith, That after the writing of his ſaid Let. 
ter, he had no Account whatſoever, nor heard an 


thing of the ſaid Treaty, or knew or heard whether 
the — was proceeded upon, or not, until to. 
wards the latter End of September following; when he was acquainted by Mr. Secretary Vernon, That 
he had receiv'd an Account, that a Treaty relating to the Succeſſion of the Crown of Spain had been 
adjuſted, concluded, and ſign'd by the Commiſſioners named by his Majeſty for that Purpoſe, and 
the Ambaſſador and Plenipotentiary of the French King. And the ſaid Lord Sommers doth deny, 
That the ſaid Treaty of Partition, or any Propoſition for ſuch Treaty, or the Tranſaction thereof, 
was communicated to him, the ſaid Lord Sommers ; nor was he acquainted with the ſame, or the De- 
ſign thereof, or any other Matter relating thereto, at any other Time, or in any other Manner, be- 
fore he was told of the concluding and ſigning thereof, as aforeſaid, than as is herein before men- 
tion'd to be done by his Majeſty, as aforeſaid, and by his and the faid Earl of Portland's Letter, 
herein before- mention'd. And the ſaid Lord Sommers doth deny he did, at any T ime whatſoever, ad- 
viſe his Majeſty to enter into the ſaid Treaty, or any way encourage or promote the fame ; but having 
made the Objections before-mention'd in his ſaid Letter to his Majeſty, againſt the Propoſitions ſo 
communicated to him, as aforeſaid, and clearly laid open ſuch Thoughts and Obſervations as oc- 
curr'd to him upon the ſaid Matter; he did thereby (as he conceived) fully and fairhfully diſcharge 
his Truſt, and the Duty incumbent on him. And the ſaid Lord Sommers further faith, That after. 
wards Mr. Secretary Vernon did acquaint him, that he had receiv'd, by his Majeſty's Command, 2 
Copy of the Treaty relating to the Succeſſion of the Crown of Spain, and of Two Secret Articles 
relating to the Matter of that Treaty; and, that he had likewiſe his Majeſty's Command to prepare 
the Inſtruments for the Ratification of the ſame, and to leave Blanks therein for the Names of the 
Commiſſioners of the Sates- General. And accordingly the ſaid Mr. Secretary did prepare the ſaid 
ſeveral Inſtruments, and did bring the ſame, fo prepar'd, to the ſaid Lord Sommers, to paſs the ſame 
under the Great-Seal ; which was done accordingly, the ſaid Lord Sommers having a good and lawful 
Warrant ſo to do; and the ſaid Ratification was tranſmitted to his Majeſty, to have the ſame per- 
feed in his Preſence : Which Treaty and Secret Articles were to ſuch or the like Effect, as in this 
Article is ſet forth; but, for more Certainty, he refers himſelf to the ſaid Treaty and Articles. And 
the ſaid Lord Sommers, not being privy in any other manner than as aforeſaid to the ſaid Treaty, 
or the Tranſaction thereof, doth not know when, or in what manner, the ſame was communicated 


to the States-General. 


II. That for the more effectual carrying on 
the ſaid Treaty, one or more Commiſſion or Com- 
miſſions was or were prepar'd, amended, enlarg'd, 
or alter'd by the ſaid Lord Sommers, without any 
lawful Warrant for his ſo doing; whereunto the 
[11d Lord Sommers, contrary to the Duty of his 
ſaid ſeveral Offices, and in Violation of the great 
Truſt repos'd in him, in or about the Month of 
September, 1698, without communicating the ſame 
to the reſt of the then Lords Juſtices of England, 
or adviſing in Council with his Majeſty's Privy 
Council thereupon,did preſume to affix the Great- 
Seal of England. 

That no certain Perſons of known Honour, Fi- 
delity, and Experience were therein nominated 
Commiſſioners, at the Time of the affixing the 
Great-Seal of England thereto, but a Blank or 
empty Space was left in the ſaid Commiſſion or 
Commilſions at the Time of the ſealing thereof, 
wherein the Commiſſioners Names were to be af- 
terwards inferted beyond the Seas z notwithſtand- 
ing which, an Unlimited Power was thereby gran- 
ted to the Commiſſioners, whoſe Names were 
therein afterwards to be inſerted, as aforeſaid, or 
to either of them, without any written Inſtruc- 
tions whatſoever to reſtrain, guide, or direct 
them in the Exerciſe thereof, in his Majeſty's 
Name to confer and treat with the Commiſſioner 
or Deputy, or Commiſſioners or Deputies, of the 
French King, and alſo with the Commiſſioners or 

Deputies 


IT. and III. To the Second and Third Articles 
the ſaid Lord Sommers faith, That he having re- 
ceived his Majeſty's expreſs Commands, by his 
Letter mention'd in his Anſwer to his Firſt Ar- 
ticle, to ſend to his Majeſty full Powers, under the 
Grear-Seal of England, for negotiating the ſaid 
Treaty, with Blanks for his Majeſty's Commiſſio- 
ners Names; which he humbly conceives, and is 
advis'd, was a ſufficient Warrant for him to paſs 
a Commiſſion under the Great-Seal for that Pur- 
poſe 3 and the ſame being prepar'd in uſual Form 
of Commiſſions of full Powers, with Blanks for 
Commiſſioners Names, according to his Majeſty's 
Directions, hedid affix the Great-Seal to the ſame; 
and the ſaid Commiſſion was ſent to his Majeſty, 
then in Holland, to be perfected in his Preſence, 
by inſerting the Names of ſuch Perſons as his 
Majeſty ſhould think fit to commiſſionate therein 
(as he conceives might legally be done); which 
Commiſſioners were to receive their Inſtructions 
from his Majeſty, for the Execution of their faid 
Power, together with their ſaid Commiſſion, in 
uſual manner: But what Inſtructions, or whether 
any Inſtructions in Writing were given to the 
Commiſſioners, in relation to the executing the 
ſaid Power (the ſame no ways concerning the ſaid 
Lord Sommers) he knows not. And the faid Lord 
Sommers ſaith, He did deſire his Majeſty, that a 
particularWarrant for the ſaid Commiſſion (which 
had been before ſent by Mr. Secretary Vernon to 
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ies of the States. General, for preſerving the 
blick Peace, and touching the Succeſſion to the 
Crown of Spain; and his Majeſty did thereby 


en himſelf to approve, ratify, and confirm 


- whatſoever ſhould be thereupon concluded by 


them, or either of them, 2 

III. That the ſaid Lord Sommers, contrary to 
the Duty of his ſaid Office of Lord Chancellor, 
did affix the Great-Seal of England to the ſaid 
Commiſſion or Commiſſions, not having firſt re- 
ceiv'd any lawful Warrant for that Purpoſe : In 
hopes of concealing which evil and moſt dange- 
rous Practice, the ſaid Lord Sommers, after he 
had ſealed the ſaid Commiſſion or Commiſſions, 
uſed his Endeavours to procure a Warrant to be 
tranſmitted to him, for affixing the Great-Seal to 
the ſaid Commiſſion or Commiſſions, and that 
it might not be known but that he had it in due 


ime. 

IV. That the faid Lord Sommers, contrary to 
the Duty of his ſaid ſeveral Offices, affixed the 
Great-Seal of England to the Ratification of the 
ſaid Treaty, made in the Year of our Lord 1698, 
not having firſt communicated the ſame to the 
reſt of the then Lords Juſtices of 1 or ad- 
vid in Council with his Majeſty's Privy-Coun- 
cil thereupon 3 and at the Time of his affixing 
the Great-Seal thereto, one entire blank Sheet, 


| and many other Blanks, were left in the ſaid Ra- 


tification, with an Intent to be afterwards fill'd 
up by other Perſons beyond the Seas, as ſhould 
be thought fir, 


V. That in the Year of our Lord 1699, ano- 
ther Treaty was enter'd into, in purſuance of the 
faid Treaty made in the Year 1698, and conclud- 
ed by and berween his Majeſty, the French King, 
and the Sale Central, and allo ratified under 
the Grcat-Ocal ot England, then in the Cuſtody 
of the l Lord Sommers; whereby the Kingdom 
of Hein (in caſe his Catholick Majeſty ſhould 
die wi: cut Iſſue) was agreed to be divided, and 
many large Territories thereof were allotted to 
the Dauphin for his Share: Which Treaties were 
evidently deſtructive of the Trade of this Realm, 
diſhonourable to his Majeſty, highly injurious to 
the Intereſt of the Proteſtant Religion, and ma- 
nifeſtly tended to diſturb the General Peace of 
Europe, by altering the Ballance of Power there- 
in, and ſtrengthening France againſt the good 
Friends and ancient Allies of our Sovereign Lord 


the King. 


VI. That whereas by the Laws and Uſages of 
this Realm all Commiſſions under the Great- Seal 
of England, for the making any Treaties or Al- 
liances with any Foreign Princes, States, or Po- 
tentates, and all Ratiſications under the Great-Seal 
of all ſuch Treaties and Alliances, ought to be 
enrolled and enter'd on Record in the Court of 
Chancery, with or by the Prothonotary of the ſaid 
Court, for a perpetual Memorial thereof 3 and, 
chat the Merchants and other Subjects of England, 
having Commerce or Correſpondence in Foreign 
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his Majeſty (as he inform'd the ſaid Lord Sommers) 
for his ſigning) might be ſigned and returned: 
Not that he doubted his Majeſty's ſaid Letter to 
be a ſufficient Warrant, but for that ſuch War- 
rant might be more proper to be produced; if 
Occaſion ſhould require, than his Majeſty's faid 
Letter; which, by reaſon of other Matters there- 
in obtain'd, ought not to be produced without 
his Majeſty's Permiſſion, and which is now made 
uſe of by Majeſty's gracious Leave. And the 
ſaid Lord Sommers further faith, That his Majefty 
having by his own, and the Earl of Portland's 
Letter before-mention'd, directed, That his Ma- 
jeſty's ſaid Commands ſhould be kept ſecret ; he 
did not communicate the making of the ſaid Com- 
miſſion, otherwiſe than to the Perſons mention'd 
in his Anſwer to the faid Firſt Article. 


IV. To the Fourth Article he faith, That Mr. 
Secretary Vernon having prepar'd, by his Maje- 
1 Command, the Inſtruments for Ratification 
of the ſaid Treaty, with Blanks therein, as is be- 
fore ſet forth, he did affix the Great - Seal to the 
ſaid Ratification with ſuch Blanks (which he con- 
ceives, and is adviſed, he might lawfully do) ; 
and having alſo his Majeſty's Command, that the 
ſaid Treaty ſhould be kept ſecret, he did not com- 
municate the ſame to the reſt of the then Lords 
Juſtices, or his Majeſty's Privy Council ; which 
beſides he — was unneceſſary to be done, 
in regard his Majeſty had then, by his Commiſ- 
ſioners, perfected the ſaid Treaty, ſo that the 
ſame could not be alter'd. 

V. To the Fifth Article the ſaid Lord Sommers 
ſath, He believes that in the Year One thouſand 
Six hundred ny and nine, another Treaty 
was enter'd into and concluded between his Ma- 


jeſty, the States-General, and the French King, 


to ſuch or ſuchlike Effect as in this Article is men- 
tioned 3 to which Treaty, for more Certainty 
thereof, he referreth himſelf : And denieth, that 
he had any Knowledge of ſuch Treaty, or any 
Tranſaction in order thereunto, ſave only that a 
Draught of the ſaid Treaty was read over in the 
Preſence of divers of the L of his Majeſty's 
Privy Counci! (whereof the ſaid Lord Semmers 
was one); to which Draught the ſaid Lord Som- 
mers, as well as others then preſent, did make ſe- 
vera] Objections 3 but they were inform'd by his 
Majeſty's Plenipotentiaries for tranſacting the ſaid 
Treaty, who were then alſo preſent, That the 
ſaid Treaty was ſo far perfected, that nothi 
could then be alter'd therein; and his Majeſty 
afterwards, by his, Warrant, requiring the ratify- 
ing of the ſaid Treaty under the Great-Seal, he 
did affix the Great-Seal to ſuch Ratification, be- 
ing (as he conceives) oblig'd ſo to do. 

VI. To the Sixth Article he faith, He conceives 
it was not incumbent upon him, as Lord Chancel- 
lor, to ſee the Commiſſions or Ratifications, in 
this Article mention'd, enroll'd, the ſame bei 
prepar'd and brought to the Great-Seal by 
Secretarics of State ready engroſs'd ; and when 
ſealed, taken away by them, and the Original 
Treaties remaining in their Cuſtody : But the 
Care of enrolling the ſame, if neceſſary, doth (as 
he conceives) belong to the Prothonotary of the 
Court of Chancery. 


Parts, may nor, through Ignorance of the ſame, incur the Pains and Penalties by the Law due to thoſe 
who ſhall 1: y ways infringe, break, or act contrary to ſuch Treaties ; he the ſaid Lord Semmers, not 
minding 


350 170. Proceedings ag' E. Portland & Orford, 13 W. III. 
manner enrol or enter on Record, or cauſe to been. 
miſſions or Ratifications in the 


minding the Duty of his Office, did not in an 
roll'd or enter'd on Record, any of the ſaid 


* % 
* .- 


foregoing Articles 


mention'd, as by the Duty of his Place he ſhould and ought to have done; but fo to do did totally 
neglect and omit, in Breach of his Duty, and in Violation of the Laws of this Realm. 


VII. That the ſaid Lord Sommers, when the 


| Cuſtody of the Great-Seal of England was com- 


mitted to him, did ſwear well and truly to ſerve 
our Sovereign Lord the King, and his People, 
Poor and Rich, after the Laws and Uſages of 


this Realm, and truly to counſel the King, and 


his Counſel to keep, and not to know nor ſuffer 
the Hurt or Diſinheriting of the King, or, that 
the Rights of the Crown ſhould be decreas'd, as 
far forth as he might lett it; and, if he could not 
lett it, that he would make it clearly and expreſly 
to be known unto the King, with his true Ad- 
vice and Counſel ; and, that he ſhould do and 
purchaſe the King's Profit in all he reaſonably 
might, or to that effect; and the ſaid Lord Som- 
mersafterwards took the ſaid Oath, as Lord-Chan- 
cellor of England. 

That the ſaid Lord Sommers, being Lord-Keeper 
of the Great-Sea), or Lord - Chancellor of England, 
and One of his Majeſty's moſt Honourable Privy 
Council, whilſt this Nation was engag'd in a te- 
dious and moſt expenſive War againſt the French 
King, for preſerving the Ballance and Liberties of 
Europe, and almoſt exhauſted with Supplies and 
Taxes for carrying on the ſame, and under ſuch 
heavy Debts, as without the utmoſt Frugality, 
or laying inſupportable Taxes on the Commons 
of England, were impoſſible to be ſatisfied; con- 
trary to his ſaid Oath, did paſs many great, un- 
reaſonable, and exorbitant Grants under the Great- 
Seal of England, of divers Manors, Lordſhips, 
Lands, Tenements, Hereditaments, Revenues, 
and Intereſts belonging to the Crown of England, 
amounting to a moſt prodigious and exceſſive Va- 
lue; and did adviſe, promote, and procure divers 
great, unreaſonable, and exorbitant Grants to be 
made of ſeveral of the late forfeited Eſtates in 
Ireland, in Contempt of the Advice of his Maje- 


ſty's moſt Dutiful and Loyal Subjects the Com- 


mons of England in Parliament aſſembled, and 
without any Regard to his Majeſty's moſt graci- 
ous Aſſurance thereupon to both Houſes of Par- 
liament; and engag'd to procure, and accord- 
ingly did procure, divers Acts prepar'd for con- 
firming the ſaid Grants in Parliament in Ireland, 
to be approv'd in Council in England, and after- 
wards remitted the ſame, under the Great-Seal 
of England, to be pals'd into Laws in Ireland. 

VIII. That the ſaid Lord Sommers, during the 
Timeof his being Lord-Keeper of the Great-Seal, 
and Lord-Chancellor of England, did not only re- 
ceive and enjoy the Fees, Profits, and —_— tes 
of, or belonging to the Great-Seal, eſtabliſn'd by 
Law, as a ſufficient and ample Recompence and 
Reward for the faithful Diſcharge of that high 
Station ; but alſo, as a further Encouragement, 
through his Majeſty's moſt abundant Grace and 
Bounty, received an annual Penſion or Allowance 
from the Crown of Four thouſand Pounds, and 
many other Profits and Advantages ;3 notwith- 
fianding which, the ſaid Lord Sommers, not being 
contented therewith, contrary to his ſaid Oath, 
begg'd and procur'd, for his own Benefit, many 
great, unreaſonable, and exorbitant Grants of 
ſeveral Manors, Lands, Tenements, Rents, He- 


reditaments, + 


VII. To the Seventh Article he faith, Thar 
when the Great-Seal was committed to his Cuſto. 
dy, he took the Oath of Office, to the Effect in 
that Article ſet forth; and, during the Time he 
had the Cuſtody thereof, he did carefully, dili- 
gently, and honeſtly endeavour to keep the ſaid 
Oath, and hopes and believes he hath duly ob- 
ſery'd the fame ; and doth acknowledge, Thar, 
during the Time he was Lord Keeper and Lord- 
Chancellor, he did paſs ſeveral Grants to divers 
Perſons, of ſeveral Lands, Tenements, and Here. 
ditaments, belonging to his Majeſty in Right of 
his Crown of England ; but faith, That before 
any of them came to the Great - Seal, the ſame 
were regularly paſs'd thro* the proper Offces, 
and brought with ſufficient Warrants for the 
Great-Seal z and believes more conſiderable 
Grants have paſs'd in the like Number of Years, 
in moſt his Predeceſſors Times; and conceives, 
and is advis'd, That — required by his Ma- 
jeſty, by Warrant, to paſs the ſame, he ought ſo 
to do; and denies, That he did ever adviſe, pro- 
mote, or procure any Grant to be made to any 
Perſon whatſoever, of any Forfeited Eſtate in 
Ireland, or did procure any Act or Bill prepar'd 
for confirming any ſuch Grant in the Parliament 
in Ireland, to be approv'd in the Privy Council 
in England; and ſaith, That what Bills of this 
Nature were remitted under the Great - Seal of 
England, to be paſs'd into Laws in Ireland, the 
ſame were firſt approv'd and paſs'd in the Privy 
Council in England. according to the uſu Form 
in ſuch Caſes ; and cu fo approv'd, were, by 
Order of Council, ſent t the ſaid Lord Som ters, 
who was by the ſaid Order required to affix the 
Great · Seal thereto. 6 


VIII. To the Eighth Article he faith, He did. 
during the Time he had the Cuſtody of the Great- 
Seal, receive the Profits and Perquiſites thereto 
belonging, which before his Time were become 
very inconſiderable; and did alſo receive an An- 
nua! Penſion or Allowance from his Majeſty, ©! 
Four thouſand Pounds, being the like Penſion that 
had been allow'd to ſeveral of his Predeceſſors; but 
denies, that he did ever beg, or uſe any Means to 
procure any Grant whatſoever from his Majeſty 
for his own Benefit; but faith, That what his 
Majeſty was pleas'd to give, proceeded from his 
Majeſty's own Motion, and 71 his meer Bounty ; 
and (as his Majeſty was pleas'd to declare upon 
that Occaſion) as an Evidence of his Gractous 
Accepration of the ſaid Lord Sommers's zealous 
Endea vours for his Service; and the ſame was 2 

without 


A 
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reditaments, — Revenues belonging to the 

England. | 
9 4+ — about the Month of April, 1697, 
the faid Lord Sommers, being then Lord Chan- 
lor of England, and One of his Majeſty's moſt 
1Ionourable Privy Council, contrary to his ſaid 
Oath, did procure and paſs a Grant, under the 
Great Seal of England, without any real Conſi- 
geration whatſoever, to 7o/eph Jekyll, Eſq; and 
kis Heirs for ever, of the Manour or Manours 
of Rygate and Howleigh, with all and fingular 
heir Rights, Members. and Appurtenances, fi- 
mate, and being in the Pariſh of Rygate, or 
-[{ewhere, within the County of Surry and of 
all Quic-Rents, Rents of Aſſize, Free-Rents, 
Conventionary-Rents, Copyhold and Cuſtomary- 
gente, and all other Rents whatſoever, to the 
ſid Manour or Manours belonging, or apper- 
taining, with the Site of the ruined Caſtle, and 
of all other Demeſne- Lands of the faid Ma- 
„our or Manours, with the Rents reſerved on 
any Leaſes then in being, of any Parts thereof, 
and of all other Lands, Meadows, Feedings, 
Paſtures, Meſſuages, Houſes, Edifices, Build- 
ings, Barns, Stables, Dove-houſes, Tolls of 
Markets, or Fairs, with the Market-houſe there; 
and alſo of all Warrens, Chaſes, Parks, Com- 
mons, Woods, Underwoods, Wood- lands, Waſte- 
grounds, Courts-Lect, Courts. Baron, and other 
Court- Services, Franchiſes, Heriots, Fines, If- 
ſues, Amerciaments, and all other Profits and Per- 
quiſites of the ſaid Courts, Rights, Royalties, 
juriſdictions, and of divers other Matters, Here- 
ditaments, and Appurtenances to the ſaid Ma- 
nour or Manours. or either of them, or to the 
Royalties thereof belonging, or in any wiſe ap- 
pertaining, which Premiſſes were Parcel of the 
Der-efres and Revenues of the Crown, and of 
the Value of Twelve thouſand Pounds, and up- 
wards. 

That under Pretence of purchaſing divers Fee- 
Farm Rents, and other Rents, veſted in Truſtees 
for Sale thereof, in purſuance of ſeveral Acts of 
Parliament, made in the Reign of his late Ma- 
jeſty King Charles the Second, the faid Lord 
Sommers, in the Year of our Lord 1697, pro- 
cured a Warrant from his Majeſty, under his Sign- 
Manual, to the Commiſſioners of the Treaſury 
then in being, to contractor give Warrant to 
the Truſtees for Sale of Fee-Farm Rents, to 
contract with Humphry Hetherington, Eſq; or ſuch 
35 he ſhould nominate, for as many Fee-Farms 
and other Rents, then remaining unſold (except 
ſuch Rents as were ſet apart for Payment of 
Penſions in the Penſion- Deed as ſhould amount 
unto Eight hundred Pounds per Annum, at the 
Rate of Sixteen Years Purchaſe ; and that, upon 
ſuch Contract, the ſaid Commiſſioners of the 
Tr aſury ſhould give Warrant for conveying the 
aid Rents to the ſaid Humphry Hetherington, or 
ſuch as he ſhould appoint, and his Heirs. 

That under the k 


# 


5 


1701. Parl. Lord Sommers aud Lord Halifax. 351 


withoutany previous Sollicitation by him the ſaid 
Lord Sommers, or any other to his Knowledge 
or Belief. And that in the Year One thouſand 
Six hundred Ninety-ſeven, his Majeſty, of his 
own Motion, did grant, for the Benefit of the ſaid 
Lord Sommers, the Manour, or Manours, of Ry- 
gate and Howleigh, as in the faid Article is menti- 
oned ; but the fame was, and is far ſhort of the 
Value thereby ſuggeſted. And the ſaid Lord Som- 
mers further ſaith, He never pretended to purchaſe 
in his own Name, or in the Name or Names of 
any other Perſon, or Perſons, in Truſt for him, 
any of the Fee-Farm Rents, or other Rents veſt- 
ed in Truſtees for Sale. But his Majeſty takirg 
notice, that ſeveral of the ſaid Fee-Farm Rents 
and other Rents, ſo veſted in Truſtees, were un- 
fold, and the ſaid Truſtees being, by the Acts ot 
Parliament veſted in them the ſaid Rents, de- 
clared ro hold the fame for the Benefit of his 
Majeſty, his Heirs and Succeffors, his Majeſty did, 
in the Year One thouſand Six hundred Ninety- 
ſeven, of his own Motion, without any Sollicita- 
tion, Procurement or Means uſed by the ſaid 
Lord Sommers, acquaint the then Lords Commiſ- 
ſioners of the Treaſury, or ſome or one of them, 
That it was his Majeſty's Pleaſure, that Two 
thouſand Ore hundred Pounds per Annum of 
thoſe Rents ſhould be granted, to or for the Be- 
nefit of the ſaid Lord Sommers, and his Heirs ; 
and that all proper Methods ſhould be uſed for 
veſting the ſame for his Benefit, as of his Ma- 
jeſty's Free Gift. And the ſaid Acts of Parlia- 
ment having directed, T hat the ſaid Truſtees for 
Sales, ſhould convey the ſaid Rents, purſuant to 
Contracts to be ſigned by the Lord Treaſurer, or 
Lords Commiſſioners of the Treaſury for the 
Time being, or any Two of them, for the Satiſ- 
faction of the ſaid Truſtees only, and according 
to the Method that had been uſed from the Time 
of making the ſaid Acts, in paſſing Grants of 
any of the ſaid Rents, even ſuch as were meerly of 
the Bounty of his Majeſty's Predeceſſors, and of 
his Majelty ; ſuch Warrants were made by his 
Majeſty to the Lords Commiſſioners of the Trea- 
lury, to contract, or give Warrants to the Truſtees 
to contract for the ſaid Rents; and ſuch Con- 
tracts were purſuant thereunto made, and ſuch 
Grants of the faid Rents were paſſed, as in the 
ſaicl Article is mentioned; and the Money men- 
tioned in ſuch Contracts was for the perfecting of 
his Majeſty's ſaid intended Free Gift, diſcharged 
by Tallies ſtruck for that Purpoſe. And the 
ſaid Lord Sommers ſaith, The ſaid Contracts were 
not intended, or deſigned to make the Grantees 
of the ſaid Rents appear to be Purchaſers ; but 
the ſaid Lord Sommers always acknowledged he 
received the ſaid Grants of his Majeſty's Boun- 
ty; and he humbly conceives it was lawful for 
him ſo to accept the ſame. 


ke Pretence, and at or about the ſame Time, the faid Lord Sommers procured 


another Warrant from his Majeſty, under the Sign-Manual, to the ſaid Commiſſioners of the Trea- 
lury, to — or give — to the ſaid Truſtees to contract, with Richard Aaney, Eſq; or 
as he ſhould nominate, for as many Fee-Farm and other Rents, then remaining unſold (ex- 
Cpt as aforeſaid) as ſhould amount to Seven hundred Pounds per Annum, at the Rate of Sixteen 
ears Purchaſe ; and that, upon the ſaid Contract, the ſaid Commiſſioners ſhould give Warrant for 
8 the ſaid Rents unto the ſaid Richard Auney, or ſuch as he ſhould nominate, and his 


elrs, 


That under the like Pretence, and at, or about the ſame Time, the aid Lord Sommers pro- 
cured another Warrant from his Majeſty, under his Sign-Manual, to the ſaid Commiſſioners of 


the 
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the Treaſury, to contract, or give Warrant to the ſaid Truſtees to contract with Samuel New, 
Eſq; or ſuch as he ſhould nominate, for as many Fee · farm and other Rents, then remaining unſc1q. 
(except as aforeſaid) as ſhould amount to Six hundred Pounds per Annum, at the Rate of Sixteen 
Years Purchaſe; and that, upon ſuch Contract, the ſaid Commiſſioners ſhould give Warrant for 
Den the ſaid Rents unto the ſaid Samuel Newton, or ſuch as he ſhould nominate, and hi 
eirs. | 
That in Purſuance of Warrants of the ſaid Commiſſioners of the Treaſury thereupon, certain Con. 
tracts were made, or pretended to be made, with the ſaid Humphry Hetherington, Richard Adney, and 
Samuel Newton, for the real Sale of divers Fee-farm Rents, and other Rents, of the ſeveral ang 
reſpective yearly Values aforeſaid ; by Vertue whereof the ſaid Humphry Hetherington, Richard 44. 
ney, and Samuel Newton became oblig'd to pay into the Receipt of his Majeſty's Exchequer at f. 
minſter, for the Purchaſe of the ſeveral and reſpective Rents to them reſpectively to be convey'd, a 


aforeſaid, the Sums herein after mentioned; that is to ſay, the ſaid Humphry Hetherington Twelve. 


| thouſand Eight hundred Pounds, the ſaid Richard Adney Eleven thouſand T'wo, hundred Pounds 
and the ſaid Samuel Newton Nine thouſand Six hundred Pounds. | 

That in Purſuance of ſuch Contracts, or pretended Contracts, thro' the Power of the ſaid Lord 
Sommers, and by his Means and Procurement, divers Fee-farm Rents, and other Rents, were, by 
certain Indentures Tripartite of Bargain and Sale, bearing Date on or before the Sixth Day of 74. 
nuary, 1697, in Conſideration of Three thoutand Two hundred Pounds, therein mention d to have 
been paid by the ſaid Humphry Hetherington unto his Majeſty at the Receipt of his Exchequer at 
Weſtminſter, or by other Aſſurance in the Law, granted and convey'd by the ſaid Truſtees, by the 
Appointment of the ſaid Humphry Hetherington, to Leonard Hancock, of Cheſhunt in the County 
of Hertford, Eſq; and Jobn Warner, of the Pariſh of St. Clement Danes in the County of Mid. 
dleſex, Goldſmith, and their Heirs. : ; 

And by other Indentures of Bargain and Sale of- the ſame Date, or other Aſſurance in the Lay; 
divers other Fee-farm Rents, and other Rents therein mention'd, in Conſideration of Nine thou- 
ſand Six hundred Pounds, therein mention'd to have been paid by the ſaid Humphry Hetheringi;y 
to his Majeſty, at the Receipt of his Exchequer at Weſtminſter (being the Reſidue of the ſaid Sum 
of Twelve thouſand Eight hundred Pounds) were, by the ſaid Truſtees, granted and convey'd tg 
the ſaid Humphry Hetherington, and his Heirs ; which Fee-farm, and other Rents, ſo convey'd unto 
or by the Appointment of the ſaid Humphry Hetherington, amount to the full yearly Value of Eight 
hundred Pounds. 

And by other Indentures of Bargain and Sale, of the ſame Date, or other Aſſurance in the Law, 
and in Conſideration of Two — Four hundred Pounds, therein mention'd to have been paid 
by the ſaid Richard Adney unto his Majeſty, at the Receipt of his Exchequer at Weſtminſter, other 
Fee-farm Rents, and other Rents, were, by the Appointment of the ſaid Richard Adney, granted 
and conveyed by the ſaid Truſtees to the faid Leonard Hancock and John Warner, and their 
Heirs. 

And by other Indentures of Bargain and Sale, of the ſame Date, or other Aſſurance in the Law, 
in Conſideration of Eight thouſand Eight hundred. Pounds, in the ſame Indentures mention'd to 
have been paid by the ſaid Richard Adney to his Majeſty, at the Receipt of his Exchequer at Mal. 
minſter (being the Reſidue of the ſaid Sum of Eleven thouſand T wo hundred Pounds) divers other 
Fee-farm Rents, and other Rents therein mention'd, were granted and convey'd by the ſaid Truſ- 
tees to the ſaid Richard Adney and his Heirs; which Fee-farm, and other Rents ſo convey'd to, 
or by the Appointment of the ſaid Richard Adney, amount to the full yearly Value of Seven hun- 
dred Pounds per Annum. 

And by other Indentures of Bargain and Sale, bearing Date on or about the Twenty-fifth Day 
of April, 1698, or other Aſſurance in the Law, in Conſideration of Two thouſand Four hundred 
Pounds, therein mention'd to have been paid by the ſaid Samuel Newton to his Majeſty, at the Re- 
ceipt of his Exchequer at Weſtminſter, other * Rents, and other Rents therein mention'd, 
were, by the Appointment of the ſaid Samuel Newton, granted and convey'd by the ſaid Truſtees, 
to the ſaid Leonard Hancock and John Warner, and their Heirs. 

And by other Indentures of Bargain and Sale, of the ſame Date, or other Aſſurance in Law, 
in Conſideration of Seven thouſand T'wo hundred Pounds, therein mention'd to have been paid by 
the ſaid Samuel Newton to his Majeſty, at the Receipt of his Exchequer, at Weſtminſter (being the 
Reſidue of the ſaid Sum of Nine thouſand Six hundred Pounds) divers other Fee- farm Rents, and 
other Rents therein mention'd, were granted and convey'd by the ſaid Truſtees, to the ſaid &.. 
muel Newton, and his Heirs; which ſaid ſeveral Rents ſo convey'd unto, or by the Appointment 
of the ſaid Samuel Newton, amount to the yearly Value of Six hundred Pounds. 

That the ſaid ſeveral Manours and Rents aforeſaid, were granted to the ſaid Foſeph Feky!', Hun 
phry Hetherington, Richard Adney, and Samuel Newton, and their Heirs reſpectively, as aforeſaid, in 
Truſt for the ſaid Lord Sommers and his Heirs. | 


IX. That the ſaid Lord Sommers, in order to IX and X. To the Ninth and Tenth Atti 
rocure a Grant of the ſaid Fee-farm Rents for cles the ſaid Lord Sommers ſaith z That after his 
his own Benefit, whilſt he was Lord-Chancellor Majeſty had given ſuch Directions to the Lords 
of England, and One of his Majeſty's moſt Ho- of the Treaſury, for granting Fee-farm Rents, 
nourable Privy-Council, whilſt his Majeſty was and other Rents, to the yearly Value aforeſaid, 
engaged in the ſaid War, and the Nation under for the Benefit of the ſaid Lord Sommers and ls 
ſuch heavy Debts, as aforeſaid, did enter into Heirs ; and after Warrants were ſigned by the 
ſeveral Treaties, and had many 3 Lords of the Treaſury to the ſaid Tn for 
with | | making 
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vith divers Perſons entruſted with the Care and 
Management of the ſaid Fee- farm Rents ; and 

"ricularly with Regineld Marriott, of the Pariſh 
5 St. Clement Danes, in the County of Middleſex, 
Auditor of the Rates, or acting as Auditor; and 
wich Jobn Dighy, of the Pariſh of St. Bride's, Lon- 
aun, Clerk of the Truſtees for Sale of the ſaid Fee- 
farm Rents, and other evil-diſpos'd Perſons ; and 
for encouraging the ſaid Marriott, Digby, and o- 
thers, to diſcover to him ſuch particular Fee - farm 
3nd other Rents as then remain'd undiſpos'd of, 
to the Intent the ſaid Lord Sommers might beg 
the ſame, he the ſaid Lord Sommers contracted an 
agreed with rhe ſaid Mr. Marriot, to give the ſaid 
Marriatt, for himſelf and his Accomplices, as a 
Reward for the ſaid Diſcovery, one full Fourth 
Part of all fuch Rents ſo diſcover'd, whereof the 
ſaid Lord Sommers ſhould procure a Grant from 
the Crown: And accordingly the ſaid ſeveral 
Grants from the ſaid Truſtees to the faid Hancock 
and Warner, being together of the Yearly Value 
of Five hundred Pounds per Annum, and upwards, 
were ſo made by the Direction of the ſaid Lord 
Sommers, in Truſt for the ſaid Marriot, Digby, or 
others. 

X. That notwithſtanding the ſaid pretended 
Contracts and Payments, there was not any Sum 
of Money whatſoever really and bona fide paid, as 
the Conſideration of the Conveyances of the ſaid 
Rents from the ſaid Truſtees; but ſuch Contracts 
and Payments of the ſaid ſeveral Confiderations 
(amounting in the whole to Thirty-three thou- 
ſand Six hundred Pounds) were coulourably and 
fraudulently contriv'd and made by Direction of 
the ſaid Lord Sommers, contrary to his ſaid Oath, 
in Deceit of his Majelty, and Eluſion of the ſaid 
Acts of Parliament. 


1 


XI. That many Quit-Rents and Copyhold- 
Rents ſtanding in Charge as Parcel of, or belong- 
ng to ſeveral Manours, or reputed Manours, 


Rents reſery*d upon Leaſes or Eſtates, the Rever - 


lion whereof was in his ſaid Majeſty King Charles 
the Second at the making the ſaid Acts, Rents 
convey'd before in Leaſe, or granted to other Per- 
ons; Rents appropriated by, or in purſuance of 
Act or Acts of Parliament, for Payment of Pan- 
ions, Stipends, Salaries, Annuities, Alms, end 
Allowances for the Maintenance of Grammar- 
Schools or Scholars; or for, or towards the Repa- 
ration of Churches, Chapels, Highways, Cauſeys, 
Bridges, Schools, Alm-houſes, Caſtles, or other 

les; and many Quit-Rents of Manours, and 
other Rents by Act of Parliament united and an- 
nex'd to the Caſtle of Mindſor, with Intent to 
lupport and maintain the Yearly Reparations and 
Charges of the ſaid Caſtle, and diſcharge and pay 
the Fees and Wages of the Officers, Servants, and 
Attendants in the ſame Caſtle, and the Foreſts, 
Chaſes, and Parks to the ſame belonging, and for 
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making Contracts for conveying Rents of the ſaid 

Vearly Value, for the Benefit of the ſaid Lord 

Sommers, it did appear, that the ſaid intended 

Contracts and Grants could not be perfected, for 
that neither the Lords of the Treaſury, nor the 

ſaid Truſtees, were ſufficiently inform'd what 

Fee-farm Rents, or other Rents, remain'd un- 

diſpos'd of ; fo that the whole Benefit of his Ma- 

jeſty's intended Bounty would have been loſt, with- 

out Information could be gain'd of ſuch particu- 

lar Rents. And the faid Lord Sommers being in- 

form'd, that Reginald Marriott and Fobn Digby, 

in this Article named, were the moſt likely, if not 

the only Perſons capable, to give Information 

therein, Application was made to them for that 

Purpoſe ; and the faid Marriott and Digby being 

ſo apply'd to, after the ſaid Warrants of his Ma- 

jeſty and the ſaid Lords of the Treaſury were exe- 

cuted, as aforeſaid, did refuſe to give any Account 

of ſuch Rents, unleſs they might have, as a Re- 

ward fortheir ſo doing, Rents amounting to near 

a Fourth Part of ſuch Rents whereof they ſhould 

give ſuch Account, convey'd in Truſt for them 

in ſuch manner as in the ſaid Article is mention'd ; 

which the ſaid Lord Sommers did (as he conceives 

he lawfully might, it being only to his own Loſs 

and Prejudice) comply with, not in order to any 

ſuch End as is ſuggeſted in the ſaid Article, but 

that he might perfect the Grant before deſign*d 

and appointed to be made to him by his Majeſty, 

of his own Free-will, and not at the ſaid Lord 

Sammers's Sollicitation; the Diſcovery of any of 
the ſaid Rents not being made by the ſaid Mar- 

riott and Digby, or any other Perſon, till after the 
ſaid Warrants of his Majeſty and the Lords of the 
Treaſury, as aforeſaid. And accordingly the ſe- 

veral Grants, in this Article mention'd, were made 
to Hancock and Warner, in Truſt for the ſaid Mar- 

riott and Digby (as was affirm'd to the ſaid Lord 

Sommers); and the ſaid Lord Sommers ſaith, There 
was not any Sum of Money paid as the Conſide- 

ration of the Grants of the ſaid Rents; but the 
Contracts were made, and the Payment of the ſe- 
ral Conſiderations thereof were diſcharg'd, in 
the Manner, and for the Reaſons, herein before 
ſet forth; and were not colourably or fraudulent- 

ly contriv'd in Deceit of his Majeſty, or Eluſion 
of the ſaid Act of Parliament. 

XI. To the Eleventh Article the ſaid Lord 
Sommers ſaith, He believeth, that ſeveral of the 
Rents mention'd to be granted in Truſt for him, 
as aforeſaid, had been before granted to other 
Perſons by the ſaid Truſtees ; and, that others of 
them were not in the Power of the ſaid Truſtees 
to grant, which was and is very much to his Pre- 
judice; and believes the fame were inſerted by 
miſtaken Informations given touching the ſame 
and not out of any Deſign ; and the like Miſ- 
takes have frequently happen'd in other Grants 
of other of the ſaid Rents 3 and denies, that to 
his Knowledge or Belief, any of the ſaid Rents 
ſo granted for his Benefit, were ever united or 
annexed to the Caſtle of Vindſor, for any Purpoſe 
whatſoever ; or, that any Oppreſſion or Vexation 
hath happen'd to any of his Majeſty's Subjects 
by reaſon of the granting of any of the ſaid Rents z 
and, as he believes, little or no new Charge to 
the Crown. 
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many Years apply'd according to the Intention of the ſaid Act; and alſo many Quit-Rents of 
belonging to divers ancient Manours, heretofore and yer Parcel of the Demeſnes or Poſſeſſions of 
the Crown, as if the ſame had been entire Fee-farm Rents iſſuing out of choſe Manours, were, b 

the aforeſaid ſeveral Indentures of Bargain and Sale, thro* the Direction and Power of the faid Lord 
Sommers, convey'd by the ſaid Truſtees for Sale of Fee- farm Rents, to the ſaid Humphry Hetberingty, 
Richard Adney, and Samuel Newton, and tothe ſaid Hanceckand Warner, and their Heirs, or unto ſome 
of them, contrary to the true Intent and Meaning of the ſaid Acts of Parliament, to the great Vexatioh 
and Oppreſſion of many of his Majeſty's good Subjects, and creating many new and unreaſonable 


Charges on other Revenues of the Crown, 


XII. That by the Direction of the ſaid Lord 
Sommers, thie ſaid Humphry Hetherington, Richard 
Adney, Samuel Newton, Leonard Hancock, and John 
Warner ſurrender'd ſeveral of the ſaid Rents to 
them, granted as aforeſaid, amounting to the year- 
ly Value of Three hundred Forty-ſeven Pounds 
Eleven Shillings and Five Pence Farthing, on 
Suggeſtion, that the ſame were either convey'd 
before in Leaſe ſer apart for Payment of Penſions, 
old Supers bad or illeviable, or Part thereof bad 
or illeviable, or wrong convey'd : And the ſaid 
Lord Sommers, in the Year of our Lord 1699, be- 
ing then Lord-Chancellor of England, and One of 
his Majeſty's moſt Honourable Privy-Council, in 
Breach of his Duty, and contrary to the Laws 
and Statutes of this Realm, procur'd other Rents 
of the yearly Value of Three hundred Ninety-one 
Pounds Three Pence Half-penny, to be allow'd 
by way of Repriſe, and to be convey'd to the ſaid 
Richard Adney and his Heirs, in Truſt for the ſaid 
Lord Sommers and his Heirs, as if the ſaid yearly 
Rents of T hree hundred Forty-ſeven Pounds Ele- 
ven Shillings and Five Pence Farthing, fo ſurren- 
der*d, had been really and bona fide purchas'd in 
purſuance of the ſaid Acts for Sale of Fee-farm 
Rents. 


XIII. That in the Year of our Lord 1695, the 
ſaid Lord Sommers, being then Lord- Keeper of the 
Great-Seal of England, and alſo One of his Mi- 
jeſty's moſt Honourable Privy-Council, together 
with Edward Earl of Orford,then Firſt Commiſſio- 
ner for executing the Office of Lord High-Ad- 
miral of England, and Commander in Chiet of his 
Majeſty's Navy Royal, and One of his Majeſty's 
molt Honourable Privy-Council, Richard Earl of 
Bellamont, in the Kingdom of Ireland, Governor of 
New-York, New - England, and others then in high 
Stations, and in great Power and Authority, pro- 
cur*d a Commiſſion to be granted unto one Wil- 
liam Kidd, a Perſon of evil Fame and Repuration, 
and ſince that Time convicted of Piracy, to ap- 
prehend and take into his Cuſtody divers Perſons 
therein named, and all ſuch Pirates as the faid 
Kidd ſhould meet with upon the Coaſts or Seas 
of America, or in any other Seas or Parts, with 
their Ships and Veſſels, and alſo ſuch Merchan- 
dizes, Goods, and Wares as ſhould be found on 
board or with them. And afterwards the ſaid 
Lord Sommers, in the Year of our Lord 1697, with 
the Aſſiſtance of the ſaid Earl of Orford, and other 
Perſons aforeſaid, procur'd a Grant from his Ma- 
jeſty, and the ſaid Lord Sommers paſs'd the ſame 
under the Great-Seal of England, whereby all 
and whatſoever Ships, Veſſels, Goods, — 

Tes, 


XII. To the Twelfth Article the ſaid Lord Son- 
mers ſaith, That his Majeſty having deſign'd, of 
his Bounty to him, the ſaid Lord Sommers and his 
Heirs, Fee-farm and other Rents, to the annual 
Value of the ſaid Grants mention'd; and the ſaid 
Truſtees having covenanted, as was uſual for them 
to do, That they had not made any former or o- 
ther Grant, or Conveyance, of the faid Rents, or 
any of them; and Three hundred Forty-ſeven 
Pounds Eleven Shillingsand T hree PenceFarthing 
fer Annum of the ſaid Rents ſo granted, as aſore- 
ſaid, having appear'd to be granted before, or not 
to be grantable by the ſaid I ruſtees, or not levia- 
ble on Surrender of ſuch Rents, the ſaid Truſtees, 
by Warrant of the Lords Commiſſioners of his 
Majeſty's Treaſury (who were thereunto ſuffi. 
ciently authoriz'd) in Lieu and Satisfaction of 
the ſaid Rent, and Arrears thereof, and in Diſ. 
charge of the Covenants of the ſaid T ruſtees, did, 
the T wenty-firſt Day of O#ober, 1699, grant di- 
vers other Rents, amounting to the yearly Value 
of Three hundred Ninety-one Pounds and T hree 
Pence Half-penny,to R:ichard Adney and his Heirs, 
as in the ſaid Article is mention'd; which were 
not ſo granted, as if the ſaid yearly Rents of Three 
hundred Forty-ſeven Pounds Eleven Shillings and 
Three Pence Farthing had been bona fide purcha- 
ſed, but was in Lieu and Repriſe for the ſame 
as granted of his Majeſty's Bounty, for the Bene. 
fit of the ſaid Lord Sommers and his Heirs, as 
aforeſaid ; which he conceives might be, and was 
lawfully done. 

X111. To the Thirteenth Article the ſaid Lord 
Sommers doth admit, That in the Year 1695, he 
being then Lord-Keeper of the Great-Seal of En- 
gland, his Mijetty being inform'd, as the Truth 
was, That Themas Too, John Irelant, Thomas Wake, 
and William Maze, and ſeveral other of his Mu- 
jeſty's Subjects in his Plantations of America, had 
aſſociated themſelves, and did frequently commit 
great Piracies, Robberies, and Depredations on 
the Seas in the Parts of America, and other Parts, 
to the Hindrance and Diſcouragement of Trade 
and Navigation; for preventing the ſaid Mil- 
chiefs, did grant a Commiſſion, as in this Article 
is mention'd, unto William Kidd, in this Article 
named (who was then Commander of the Ship 
call'd The Adventure Galley,and was not then, to the 
Knowledge or Belief of the ſaid Lord Sommers, 
eſteem'd a Perſon of ill Fame or Reputation) to 
apprehend, ſeize, and take into his Cuſtody the 
ſaid Thomas Too, Jobn Ireland, Thomas Wate, and 
William Maze, and all ſuch other Pirates as he 

ſhould meet with in the Seas of America, or any 
other Seas, with their Ships and Veſſels, and ſuch 
Merchandizes, Moneys and Wares as ſhould bt 
found on board or with them, and to cauſe ſuch 
Pirates to be brought to a legal Trial : the grant- 
ing of which Commiſſion was then apprehead 
to be neceſſary for the Preſervation of 1'rade and 
Naviga - 
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dizes, Treaſure, agd other Things whatſoever, 
which ſince the Thirtieth Day of April, 1696, had 
been taken or ſeiz d upon or with, or did belong 
to, or which ſhould be taken or ſeiz'd upon or 
with, or did, or ſhould belong to Thomas Too, Fobn 
Ireland, Thomas Wake, and William Maze (in the 
Gid Letters Patents mention'd to have been com- 
plain'd of, and inform'd againſt, for committing 
many Robberies, Piracies, and Depredations up- 
on the Seas in the Parts of America, and other 


Navigation: And the ſaid Lord Sommers doth alſo 
admit, That a Grant, dated the Twenty-ſeventh 
Day of May, 1697, did paſs under the Great-Seal 
of England, as in this Article is mention'd; where- 
by reciting the ſaid Commiſſion ſo granted to the 
ſaid William Kidd ; and, that the faid Adventure 
Galley was with his Majeſty's Knowledge and 
Royal Encouragement bought and fitted outto Sea 
for the Execution of the ſaid Commiſſion, at the 
Charge of the Earl of Bellamont, Edmund Harri- 


Places, but never convicted or atrainted for the ſon, Samuel Newton, William Rowley, George Watſon, 
ame or which ſince the ſaid Thirtieth Day of and Thomas Reynolds, in this Article named; his 
rid, 1696, had been taken or ſeiz'd upon, or Majeſty, for encouraging and rewarding the ſaid 
which did, or ſhould belong to any of the Adhe- Undertaking, did grant unto the faid Earl of 
rents of the ſaid Thomas Too, Fobn Ireland, Thomas Bellamont, Edmund Harriſon, William Rowley, George 
Wake, and William Maze, or any other Pirates, Watſon, Thomas Reynolds, and Samuel Newtn(who 
Free-booters, and Sea-rovers, by the ſaid William was named by, and in Truſt for, the ſaid Lord 
Lad, or other Commander of The Adventure Gal- Sommers) their Executors and Adminiſtrators, all 

. or which by, or by means of, the ſaid Ship and whatſoever Ships, Veſſels, Goods, Merchan- 
or Galley ſhould be taken, or forced on Shore in dizes, Treaſure, and other Things whatſoever, 
any of his Majeſty's Plantations of America, were Which ſince the Thirtieth Day of April, 1696, 
granted unto the faid Richard Earl of Bellamont, had been taken or ſeiz d upon or with, or did be- 
and unto Edmund Harriſon Merchant, Samuel New- long to, or ſhould happen to be taken or ſeiz d 
tm Gent. William Rowland Gent. George Watſon upon or with, or which did, or ſhould, belong to 
Gent. and Thomas Reynolds, of St. Martins, their the ſaid Thomas Too, Fohn Ireland, Thomas Wake, 
Executors, Adminiſtrators, and Aſſigns, to their and William Maze, or their Adherents, or any o- 
own ſole Uſe and Benefit, and as their own pro- ther Pirates, by the ſaid William Kidd, or other 

r Goods and Chattels, without any Account Commanders of the ſaid Adventure Galley, or which 
the lebt or therefore to be made: In which Grant by, or by Means of, the ſaid Ship or Galley ſhould 
the Name of the ſaid Samuel Newton was uſed in be taken, or forced on Shore, on any of his Ma- 
Truſt, and for the only Benefit and Advantage of jeſty's Plantations in America, ſo fat as the ſaid 
the ſaid Lord Sommers: Which ſaid Grant under Premiſſes, or any of them, did, ſhould, or might 
the Great-Seal of England manifeſtly tended tothe belong to his Majeſty, or could or might be gran- 
Obſtruction and Diſcouragement of Trade and ted or grantable by him, or was or were in his 
Navigation, the great Loſs and Prejudice of Mer- Power to diſpoſe of: Which Grant was not in- 
chants and others, being his Majeſty's Subjects, tended to be without an Account. For the ſaid 
or Subjects of the Friends and Allies of his Ma- Lord Sommers ſaith, That by Indenture, bearing 
jeſty, and the Diſhonour of the King and King- Date the Two and twentieth Day of May, 1697, 
dom; and the ſaid Lord Sommers was, by procu- made (after the Warrant for the ſaid Grant was 
ring and paſſing the ſaid Grant, Guilty of a no- fign'd, and before it was paſsd) between his Ma- 
torwus Breach of his Duty. jeſty of the one Part, ind the ſaid Earl of Bella- 
mont, Edmund Harriſon, William Rowley, George Mat- 
hu, Thomas Reynolds, and Samuel Newton of the other Part; They, the ſaid Earl of Bellamont, Edmund 
Harriſon, William Rowley, George Watſon, Thomas Reynolds, and Samuel Newton, did Covenant; Promiſe, 
and Agree with his Majeſty, his Heirs and Succeſſors, well and truly to account for, and deliver 
upon Oath, to the Uſe of his Majeſty, his Heirs and Succeſſors, or the Commiſſioners of his or their 
Trealury, or his or their High- Treaſurer, a clear Tenth Part (the whole in Ten equal Parts to be 
divided) of all and every ſuch Ships, Veſſels, Goods, Merchandizes, and other Things whatſoever, 
waich in ard by the ſaid Grant ſhould be given, or which ſhould from Time to Time be taken, or 
ſeiz'd, or ſecur d by them, or any of them, their, or any of their Executors or Adminiſtrators, Offi- 
cers, Agents, Servants, or Aſſigns, by Vertue or Colour thereof. To which Grant and Indenture 
the ſaid Lord Sommers, for more Certainty, referreth himſelf; and further faith, He conceives, and 
is adviſed, That the ſaid Grant did not any way tend to the Obſtruction or Diſcouragement of Trade 
or Navigation, or to the Loſs or Prejudice of Merchants, or others his Majeſty's Subjects, or the 
Subjects of his Friends or Allies, nor to the Diſhonour of his Majeſty or the Kingdom; nor was the 
paſſing of the ſame any Breach of the Duty of the ſaid Lord Sommers; but the ſaid Grant was form'd 
5 a Recompence to the ſaid Grantees, who, at their own Charge, had provided and fitted out the 
laid Ship, to enable the ſaid William Kidd to execute the Powers in the ſaid Commiſſion mention? 
"hereby the Publick might have receiv'd, great Benefit, had the ſaid William Kidd faithfully diſ- 
charg'd the Truſt in him repoſed by his Majeſty and the ſaid Grantees: Which he failing to do, 
he Owners of the ſaid Ship have loſt their Expences, and have not receiv'd any Benefit of his Ma- 
jſty's ſaid Grant. ; | 


XIV. To the Fourteenth Article the ſaid Lord 


XIV. That the ſaid John Lord Sommers, to the 
zeat Oppreſſion of the Subject, and conttary to 
Magna Charta, and divers good Statutes of this 
Realm, and in manifeſt Breach and Violation of 
his Oath, as Lord High-Chancellor of England, 
hath, in ſeveral Cauſes depending before him, by 
many extraordinary Methods, and unwarrantable 
Practices for ſeveral Years, delay'd Proceedings in 

Vos. V. 6 the 


Sommers ſaith, He did not delay any Proceedings 
in any Cauſe or Cauſes depending before him, as 
Chancellor of England, longer or otherwiſe than as 
the Circumſtances and Juſtice of each Cauſe re- 
quir'd; but did, to the very manifeſt impairing 
of his Health, conſtantly apply himſelf to the 
Diſpatch of the ons depending before wo 
2 2 
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the ſaid Cauſes; and, by Colour of his Office, 
hath made divers Arbitrary and Illegal Orders, in 
Subverſion of the Laws and Statutes of this Realm; 
and hath, of his own Authority, revers'd Judg- 
ments given in the Court of Exchequer, and witli- 
out calling before him the Barons of the Exche- 
quer, to hear their Informations, and the Cauſes 
of their Judgments, as the Statute in thoſe Caſes 
expreſly direct; aſſuming thereby to himſelf an 
Arbitrary and Illegal Power; and hath declar'd 
and affirm'd in publick Places of Judicature, That 
particular Subjects might have Rights and In- 
tereſts without any Remedy for Recovery of the 
ſame, unleſs by Petition to the Perſon of the 
King only, or to that effect: Which Poſition 
was highly dangerous tothe legal Conſtitution of 
this Kingdom, and abſolutely deſtructive to the 
Property of the Subject. 

And the ſaid Knights, Citizens, and Burgeſſes, 
by Proteſtation, ſaving to themſelves the Liberty 
of exhibiting, at any Time hereafter, any further 
Articles, or other Accuſation or Impeachment a- 
gainſt the ſaid Lord Sommers; as allo of replying 
to his Anſwer which he ſhall make unto the 
ſaid Articles, or any of them; and offering 
Proofs to all andevery the aforeſaid Articles, and 
to all and every other Articles, Impeachment or 
Accuſation which ſhall be exhibited by them, as 
the Cauſe ſhall, according to the Courſe of Par- 
liament, require; do pray, That the ſaid Jobr: 
Lord Sommers may be put to anſwer the ſaid 
Crimes and Miſdemeanors ; and, that ſuch Pro- 
ceedings, Examinations, Trials, and Judgments 

may be thereupon had and given as is agreeable 
to Law and Juſtice. 


After reading this Day the Articles of Im- 
peachment brought up from the Houſe of Com- 
mons againſt Jobn Lord Sommers, and hearing his 
Lordſhip thereupon, who deſir'd a Copy of the 
ſaid Articles, and ſaid, He would put in his An- 
{wer ſo ſoon as poſſible he could; It is order'd 
by the Lords Spiritual and Temporal in Parlia- 
ment aſſembled, That the Lord Sommers may have 
a Copy of the ſaid Articles againſt him. 


Die Martis 20* Maii, 1701. 


The Earl of Orford deſiring that a Day may be 
appointed for his Trial, the Houſe thereupon or- 
der*d, That the Committee appointed to conſider 
of the Manner in delivering Articles of Impeach- 
ments by the Commons be reviv'd, to inſpect the 
Books, and meet immediately. 

Then the Houſe was adjourn'd during Plea- 
ſure, and the Lords went to the Committee. 

After ſome Time, the Houſe was reſumed, and 
the Earl of Stamford reported the Precedents fol- 


lowing z viz. 


* 21 Decem, 1680. That Mr. Seymour was Im- 
* peach'd, and Articles deliver'd. 


A Meflage was ſent to the Houſe of Commons 
by Sir Robert ＋ * and Mr. Gery, to acquaint 
them, ** That the Houſe having been defir'd by 
the Earl of Orford, that a Day may be appoin- 
ted for his ſpeedy Trial, their Lordſhips find- 
ing no Iſſue join'd by Replication of the Houſe 
of Commons, think fit to give them Notice 


*© thereof. 
A Meſ- 


and denies, that he did ever make, by Colour of 
his Office, any Arbitrary or Illegal Order, to the 
Subverſion of any Law or Statute of this Realm 

or did ever aſſume to himſelf any Arbitrary or 
Illegal Power, or ever reverſe any Judgment given 
in the Court of Exchequer, otherwiſe than as ix 
warranted and allow'd by the Law, and in the 
Preſence of the Barons of the Court of Exchequer 

who were always preſent in the Court of Exchequer. 
Chamber, when their Judgments were examin', 
as the Statute in ſuch Caſes directs; nor did ever 
deliver in any Court of Judicature, or othet Place 
whatſoever, any Poſition whatſoever dangerous to 
the Legal Conſtitution of the Kingdom, or ge. 
ſtructive to the Property of the Subject, as i; 
charg'd by the ſaid Articles. 


And as to all other Matters and Things in the 
ſaid Articles contain'd, and not herein be. 
fore particularly anſwer'd unto, the ſaid Lord 
Sommers ſaith, He is not Guilty of them, or 
any of them, in Manner and Form as the 
ſame are charg'd upon him in and by the 
ſaid Articles; and humbly ſubmitteth him- 
ſelf to your Lordſhips Judgment. 


SOMMERS. 


* 23 Decemb. 1680, He deliver'd in his An- 
ſwer. 

3 Jan. That he petition'd for a Trial; where- 
* upon the ſame Day a Meſſage was ſent to the 
Commons, That the Houſe finding no Iflue 
* join'd by Replication from the Commons, 
* thought fit to give them Notice thereof. 

* Then Council were aſſign'd him. 

8 Jan. Saturday the Fifteenth was appointed 
for his Trial. 

*27Apr.1 95: the D. of Leeds was Impeach'd. 

* 29 Apr. the Articles were brought up. 

* 30 Apr. the Duke of Leeds pur in his Anſwer, 
* anda Copy thereof was ſent to the Commons. 

* 1 May, the Lords ſent to the Commons, to 
* know when they ſhould be ready to make good 
the ſame, 

* 3 May, the Commons defir'd a Conference on 
the Lords Meſſage; and at the Conference ac- 
* quainted the Lords, That Mr. Robart, a mate. 
rial Witneſs, was withdrawn. The Lords mov'd 
* the King, that a Proclamation might be iſſued 
* for his Apprehenſion. The ſame Day the Par. 
* liament was Prorogued, 


A Meſſage was brought from the Houſe of 
Commons by Mr, Bromley and others (the 31ſt of 
May) to acquaint this Houſe, ** That in anſwer to 
the Meſſage of the One and twentieth Inſtant, 
* the Commons have prepar'd a Replication to 
<< the Earl of Orford's Anſwer to the Articles 0! 
Impeachment of High Crimes and Miſdemes- 
«* nors exhibited againit him, and at preſent defer 

« bring- 
I 
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A Meſſage was alſo ſent to the Houſe of Com- 
nons by Sir Robert Legard and Mr. Grey, to ac- 
aint them, © That they having, on the Firſt Day 
© of April laſt, ſent up to their Lordſhips an Im- 
« peachment againſt William Earl of Portland, for 


High Crimes and Miſdemeanors; and having 


« alſo, on the Fifteenth Day of the ſame Month, 
« Impeach'd Charles Lord Hallifax for High Crimes 


. + and Miſdemeanors ; and there being as yet no 


particular Addreſſes exhibited againſt the ſaid 
Lords, their Lordſhips think themſelves oblig'd 
+ to put them in mind thereof; which, after Im- 
« peachments have ſo long depended, is a Hard- 
« ſhip to the Perſons concern'd, and not agreeable 
to the uſual Methods and Proceedings of Par- 
liament in ſuch Caſes, 
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© bringing it up to Lordſhips, beeauſe in 
* the Trials of the — Impenchmerts now 
depending, the Commons think'it moſt proper, 
from the Nature oſ the Evidence that will be 
* given at the ſaid Trials, to begin with the Trial 
* of the Impeachment of Jobs Lord Sommers 6f 
High Crimes and Miſdemeanors. And as to 
your Lordſhips other Meſſage, the Commons 
take it to be without Precedent, and Unpar- 
* liamentary ; they, as Proſecutors, having a Li- 
© berty to exhibit their Articles of Impeachment 
* in — of which they who are to pre- 
pare them are the r Judges: And there- 
* fore, for your Lordſhips 2 aſſert, That havi 
not yet exhibited icular Articles again 
* William Earl of Portland and Charles Lord Halli- 
* fax, 1s a Hardſhip to them, and not agreeable 
* to the uſual Methods and Proceedings in Par- 
* liament in ſuch Caſes; does, as they conceive, 
* tend to the Breach of that good Correſpondence 
© betwixt the two Houſes, which ought mutu- 
ally to be preſerv'd. | 


Die Mercurii 21* Mait, 1701. 


The Meſſengers ſent Yeſterday to the Houſe of Commons return Anſwer, That the Commons 
will ſend an Anſwer to the faid Meſſages relating to the ſaid Impeachments, by Meſſengers of their 


own. 


Die Sabbati 24* Mai, 1701. 


The Lord Sommers deliver'd his Anſwer to the Articles of Impeachment of the Houſe of Commons 
againſt him, which was read by the Clerk. See Page 355. 
It is order'd by the Lords Spiritual and Temporal in Parliament aſſembled, That a Copy of the 


Anſwer of John Lord Sommers (deliver'd this Day) to the Articles of Impeachment depending againſt 
him, be ſent to the Houſe of Commons; and accordingly a Meſſage was ſent to the Houſe of Com- 
mons by Sir Robert Legard and Sir John Hoſtins, to carry down a Copy of the Lord Sommers's An- 
ſwer to the Articles of Impeachment againſt him. 


Die Veneris 30 Maii, 1701. 


I: is order d by the Lords Spiritual and Temporal in Parliament aſſembled, That Monday the 
Ninth Day of June next ſhall be, and is hereby appointed for the Trial of Edward Earl of Orford, 
in Maſtminſter-Hall, upon the Articles brought up againſt him by the Houſe of Commons, whereby 


he ſtands charg'd with ſeveral High Crimes and Miſdemeanors. 


A Meſſage was ſent to the Houſe of Commons 
by Sir Robert Legard and Sir John Hoſtins, to let 
them know, © That this Houſe hath appointed 
* Monday the Ninth Day of June next, for the 
* Trial of Edward Earl of Orford, in Weſtminſter- 
* Hall, upon the Articles ſent up againſt him, 
and that the Commons may reply, if they 
* think fit. 

A Meſſage was ſent to the Houſe of Commons 
by Sir Robert Legard and Sir Fobn Hoſkins, to ac- 
quaint them, © That they having on the Firft Day 
ot April laſt, ſent up to their Lordſhips an Im- 
* peachment againſt Villiam Earl of Portland, for 
* High Crimes and Miſdemeanors; and having 
* allo, on the Fifteenth Day of the ſame Month, 
' Impeach'd Charles Lord Hallifax for High Crimes 
and Miſdemeanors ; and there being as yet no 
particular Articles exhibited againſt the ſaid 
* Lords, their Lordſhips think themſelves oblig' d 
to put them in mind thereof; which, after Im- 
brachments have fo long depended, is a Hard- 
* ſhip to the Perſons concern'd, and not agree- 
able to the uſual Methods and Proceedings of 
* Parliament in ſuch Caſts? e 
| It 


A Meſſage was brought from the Houſe of 
Commons by Mr. Harcourt and others (the Fifth 
of Fune ) to acquaint this Houſe, * That the 
Commons, on Conſideration of your Lordſhips 
* Meſſage to them of the One and thirtieth of 
* May, concerning the Earl of Orford, think ic 
their Undoubted Right, when ſeveral Perſons 
« ſtand Impeach'd before your Lordſhips, to bring 
to Trial ſuch of them, in the firſt place, as the 
Commons apprehend, from the Nature of the 
Evidence, ought firſt to be againſt z 
© to the intent all ſuch Offenders may, in due 
time, be brought to Juſtice :/ And, That no Day 
« ought to be appointed by your Lordſhips for 
© the Trial of any Impeachment by the Com- 
* mons, withour ſome ious Signification to 
« your Lordſhips from the Commons, of their 
being ready to proceed there. 

Ihe Commons could not receive this Meſ- 
ſage from your Lordſhips without the greateſt 
© Surprize z your Lordſhips Proceedings in this 
« Caſe being neither warranted by Precedents, 
nor (as the Commons conceive) conſiſtent with 
* the Methods of Juſtice, or — 
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© Wherefore the Commons cannot agree to the Day appointed by your Lordſhips for the Trial of 


© the Earl of Orford. 
« Asto _— 


rdſhips Meſſage, at the ſame time, relating to the Earl of Portland, and Charles 


Lord Hallifax, the Commons take the ſame to be without Precedent, and Unparliamentary; and 
© conceive your Lordſhips frequent Repetition thereof, in ſo ſhort a Time, after the Commons had 


« tranſmitted to your Lordſhips their Articles againſt Two of the Impeac 


preparing their Articles againſt the others, manifeſtly tends to the Delay of Juſtice, in obſtructing 
* the Trials of the Impeached Lords, by introducing Diſputes, in Breach of that good Correſpon. 
« dence between the Two Houſes, which ought inviolably to be preſerved.” 


It is order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Lord 
Great-Chamberlain do attend his Majeſty, hum- 
bly to acquaint his Majeſty, That this Houſe 
hath appointed Monday the Ninth Day of Zune 
next, for the Trial of Edward Earl of O. ord, in 
Weſtminſter-Hall; and humbly to move his Ma- 
jeſty, that he will be pleaſed to give Order for a 
Place to be prepar'd in Weſtminſter-Hall againſt 
the ſaid Time, for this Houſe to proceed upon 
the ſaid Trial. | 


Die Sabbati 31* Maii, 1701. 


A Meſſage was brought from the Houſe of 
Commons by Mr, Bromley, and others, See Page 
6. 
55 The Meſſengers ſent Yeſterday to the Houſe 
of Commons return Anſwer, That the Com- 
mons will ſend an Anſwer by Meſſengers of 
their own. 


Die Lune 2* Funii, 1701. 


Order'd, That the Committee appointed to 
conſider of the Manner in delivering Articles of 
Impeachments by the Commons, be revived, to 
meet on Monday next, to draw an Anſwer to be 
tent to the Houſe of Commons to their Meſſage 
receiv'd the 3 iſt Inſtant. n 
The Houſe was adjourn'd during Pleaſure. 

After ſome Time, the Houſe was reſum'd, and 
the Earl of Stamford reported from the Lords 
Committees, appointed to conſider of the Man- 
-ner in delivering Articles of Impeachments by 
the Commons, the Precedents following ; viz. 
7 Feb. 25 H.8. The Biſhop of London Im- 
- © peached by the Commons, for impriſoning Tho. 
* Phillips on Suſpicion of Hereſy. 
9 Feb. The Articles were read. 
20 Marth, 1620. The Commons, at a Con- 
+. ference, accuſed the Lord-Chancellor St. Alban 
and the Biſhop of Landaff of Bribery and Cor- 
.* ruption, - | 
16 April, 1624. The Commons, at a Confe- 
* rence, accuſe the Earl of Middleſex, Lord-Trea- 
ſurer, of Bribery. 
19 May, 1624. The Commons accuſe the 
. *. Biſhop of Norwich of ſeveral Matters by them 
then particularly mentioned at a Conference. 
-  * 29 Decemb. 1640. The Commons accuſe Sir 
* George Radcliffe of High-T reaſon. 
1 Decemb, They delivered the Articles at a 
Conference. 
22 Decemb.. 1640. The Lord- Keeper Finch 
was Impeached, | 
29 Fan. 1640. Report of what he was accu- 
ſed of at a Conference. 
Is Decemb. 1641. Daniel O- Neal Impeached, 
* 30 Auguſt, 164 1. The Earl of Bridgwater Im- 
© peached, and Articles read, but not entered. 


© 6 Decemb. 1660. William Drake Impeached, 
* and Articles brought up. | 
* 24 April, 1668. Sir William Pen was Im. 
peached, and the Articles delivered at a Confe. 
rence the ſame Day. 
* 29 Decemb. 1666. The Commons, at a Conſe. 
* rence, Impeached the Lord Viſcount Mordaun: 
* 3 Fan, The Conference was reported, and the 
Articles read. 
23 Decemb. 1678. Poſt Meridiem, the Earl of 
Danby was Impeached, and Articles brought 
* up againſt him at the ſame Time, 
* 5 Decemb. 1678. The Earl of Powi;, Lord 
* A. Wardour, Lord Bellaſyſe, Lord Petre, and 
* Lord Viſcount Stafford, were Impeached, 
* 30 Decemb. The Parliament was pro 
to the 4th of February, and was diſſolved the 
* 24th of January. 
* 6 March. A new Parliament met, 
* 7 April, 1679. Articles were brought up 
* againſt them. 
* 21 Decemb. 1680. Mr. Edward Seymour was 
* Impeached, and Articles brought up at the 
* ſame Time. 
* 7 Fan. 1680, Sir William Scroggs was Im- 
* peached, and Articles brought up at the ſame 
Time. | 
* 7 Fan. 1680. The Earl of Tyrone was Im- 
* peached, but no Articles brought up. 
* 10 Jan. The Parliament was prorogued to 
* the 20th. Diſſolved the 18th. 
© 26 March, 1681. Mr. Fitz- Harris was Im- 
* peached : No Articles brought up. 
28 March. The Parliament was diſſolved, 
* 26 June, 1689. Blaire, Vaughan, Neel, Elli, 
and Grey, were Impeached, and Articles brought 
up. 
* O0b. The Earl of Saliſbury and Earl of 
* Peterborough were Impeached . Special Matter 
© aſſigned the ſame Day. 
* 27 April, 1695, The Duke of Leeds wi 
* Impeached. 
* 29 April. Articles were brought up. 
* 10 May, 1698. Goudet and others were In 
* peached. , | 
* 17 May. Articles brought up. 
* 28 May, 698, ay Auriol and Jobn Di 
* maiſtre were Impeached: 1 
* June. Articles were brought up again 
* them.” 


The Lord Great-Chamberlain acquainted the 
Houſe, That he bad attended his Majeſty with 
their Addreſs for a Place to be prepared in Mal. 
minſter-Hall, for the Trial of the Earl of Orford 
and his Majeſty was pleaſed to ſay, He wi 
give Order for the Place to be prepar d, as defir' d 

Order d, That the Committee, appointed on 
Saturday laſt, do meet preſently, to draw an Al 
ſwer to be ſent to the Houſe of Commons, 
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their Meſſage received the One and Thirtieth of 


May laſt. ; ; 
Then the Houſe was adjourned during Plea» 


ſure. 


After ſome Time the Houſe was reſumed, and 


The Lords do think fit, upon Occaſion of the 
« Meſſage of the Commons of the 31ſt of May, 
to acquaint that Houſe, That having been deſir'd 
« by the Lord Sommers, that a Day may be ap- 
66 pointed for his ſpecdy Trial, and their Lordſhips 
« finding no Iſſue joined by Replication of the 
« Houſe of Commons, judge it proper to give 
« them notice thereof, that the Commons may Re- 
« ply, if they think br, and at the ſame time their 
Lordſhips let the Commons know, that they will 
40 proceed ro the Trial of any of the Impeached 
„Lords, whom the Commons ſhall be firſt ready 
« to begin with, ſo as there may be no Occaſion 
« taken trom thence for any unreaſonable Delay in 
« the Proſecution of any of them: And further to 
« acquaint them, That having ſearched their own 
« Journals, they do not find, that after a general 
« Impeachment there has ever been fo long a 
„Delay of bringing up the particular Articles 
« of Impeachment, fitting the Parliament : And 
« therefore the Lords do think they had Reaſon 
« to aſſert, That it was a Hardſhip to the two 
Lords concerned (eſpecially after this Houſe 
had put the Houſe of Commons in mind of ex- 
« hibiting ſuch Articles) and not agreeable to 
« the uſual Proceedings in Parliament. And as 
« the Lords do not controvert what Right the 
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the Earl of Stamford reported the Anſwer drawn 
by the Committee, to be ſent to the Houſe of 
Commons, to their M-fſage received the One 


and Thirtieth of May laſt, which was read as 
follows, viz. 


Mr. Harcourt, at a Conference (the Sixth of 
June) delivered himſelf in the following manner. 

The Commons have defired this Conference 
upon your Lordſhip's Meſſage of the Fourth of 
June, in order to preſervea goodCorreſpondence 
*« with your Lordſhips; which will always be the 
Endeavour of the Commons, and is at this Time 
particularly neceſſary, in order to bring the Im- 
peached Lords to a ſpeedy Trial. And becauſe 
the Meſſages which your Lordſhips have 
thought fit to ſend to the Commons, and the 
© Anſwers thereunto, ſeem not to tend towards 
«« expediting the Trials, which the Commons ſo 
much defire, but may rather furniſh Matter of 
«© Diſpute between the two Houſes; the Com- 
«© mons therefore chuſe to follow the Methods 
formerly uſed with good Succeſs upon the like 
«© Occaſions: And for the more ſpeedy and eaſy 


' *© adjuſting and preventing any Differences which 


have already happened, or may ariſe, previous 
to, or upon theſe Trials, the Commons do pro- 
* poſe to your Lordſhips, That a Committee of 
* both Houſes be nominated, to conſider of the 
s molt proper Ways and Methods of Proceedin 
on Impeachment, according to the Ulage o 
Parliament. 


Commons may have of Impeaching in general Terms, if they pleaſe; ſo the Lords, in whom the 
« judicature does intirely reſide, think themſelves obliged to aſſert, That the Right of limiting 
«* a convenient Time for bringing the particular Charge before them, for avoiding of Delay in 


« Juſtice, is lodged in them. 


© The Lords hope the Commons, on their Part, will be as careful not to do any Thing that 
may tend to the Interruption of the good Correſpondence between the Houſes, as the Lords 


„ ſhall ever be on their 


art: And the beſt Way to preſerve that, is for neither of the two 


« Houſes to exceed thoſe Limits which the Law and Cuſtom of Parliament hath already eſta- 


| © bliſhed, 


The Houſe went into Conſideration of this 
Report; and after Debate, it was order'd, That 


| the further Conſideration thereof, and Debate 


thereupon, be adjourn'd till To-morrow T welve 
a-Clock. ; 


Die Martis 3* Funii, 1701. 


The Houſe reſumed the Adjourned Debate 
Yeſterday, in relation to the Report of the An- 
lwer drawn by the Committee to be ſent to the 
Houſe of Commons, to their Meſſage received 


| the One and Thirtieth of May laſt. 


The Report was read by Paragraphs, and a- 


greed to, and ſent ro the Houſe of Commons by 
| Sir Richard Halford and Mr. Put. 


Die Jovis 5* Juni, 1701. 


A Meſſage was brought from the Houſe of C 


Commons by Mr. Harcourt, and others. See Page 


357. 


Upon receiving a Meſſage from the Houſe of 
mons, in Anſwer to a Meſſage ſent to them 


| by this Houſe the One and Thirticth of May laſt, 


is ordered, That the Lords Committees ap- 
Pointed to conſider of the Manner of Proceed- 
ng on Impeachments, do meet To- morrow at 


Nine of the Clock in the Forenoon, to conſider 
the ſaid Meſſage, inſpe& the Journals, and report 
to the Houſe what they ſhall think proper in 
this Caſe. | 


| | Die Veneris 6* Junii, 1701: 


A Meſſage was brought from the Houſe of 
Commons by Mr. St. John and others, to deſire 
a Conference with this Houſe upon the Subj-& 
Matter of the Meſſage of this Houſe of the 
Fourth Inſtant. 

It being propoſed to return Anſwer, That 
this Houſe will ſend an Anſwer by Meſſengers 
of their own, and Debate thereupon : 

The Houfe agreed to a preſent Conference, 

Then the Commons being called in, were told, 
That the Lords agreed to a Conference as deſi- 
red, and appoint it preſently in the Painted- 
hamber. 

Lords werenamed Managers of the Conference. 

The Commons being come to the Conference, 
the Houſe was adjourned during Pleaſure, and 
the Lords went to the Conference ; wh ch being 
ended, the Houſe was reſumed, and the Lord- 
Steward reported, That the Lords had attended 
the Conference, and that Mr. Harcourt managed 
the Conference, and faid, As ahove. | Or 
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Ordered, That the Lords Committees appointed 
to conſider of the Manner of the Proceedings on 
Impeachments, do meet To-morrow upon the 
Report of this Conference, and inſpect the Jour- 
nals, and Report to the Houſe. 


Die Sabbati, 7 Junii, 1701. 


The Earl of Stamford reported from the Lords 


Committees appointed to conſider of the Manner 
of Proceedings on Impeachments, That they have 
inſpected the Journals, and ordered him to report 
the Precedents following; viz. 

* 16 April, 1624. Report is made of the Com- 
* mons Complaint and Charge at a Conference 
* againſt the Earl of Middleſex, Lord-Treaſurer. 

* 24 April, 1624. Ordered, That the Lord- 


Treaſurer ſhall appear on Tuæſday next at Nine 


6 
a- Clock, to anſwer his Charge at the Bar; and 
* that if he hath any Witneſſes to be examined, 
* they may in the mean time be Sworn and Ex- 
« mined. 

* 27 April. The Lord-Treaſurer petitioned, 
That his Witneſſes might not be examined, till 
he hath anſwered; but the Houſe did not think 
fit to alter the Day. 

28 April, The Lord-Treaſurer deſires the 
Interrogatories to his Witneſſes may be reſpi- 
ted till he hath anſwered; and that he ma 
have Copies of the Depoſitions taken on bo 
Sides. 

* His Lordſhip was anſwered, That his Deſire 
is ſo unfit, as the Lords think him ill adviſed 
to make ſuch a Requeſt; and according to the 
former Order, expect his Appearance To- mor- 
row, and to hear ſuch Anſwer as he ſhall 
make. 

29 April. The Lord-Treaſurer petitions, 
That in regard of his being indiſpoſed, he may 
have a further Day for preſenting his Anſwer. 
The Houſe, in reſpect of his Indiſpoſition, is 
pleaſed to reſpite his Appearance this Day, 
but enjoin, that Saturday next he brings in his 
Anſwer, according to former Orders; and the 
Lords do peremptorily aſſign Friday, the Se- 
venth of May, for his Appearance in Perſon, 
and for the final Hearing and Determining of 
the Cauſe. 

May. The Lord-Treaſurer was accord- 
ingly brought ro the Bar, and the Trial pro- 
* ceeded. 

30 Aug. 1641. The Earl of Bridgwater was 
Impeached by the Commons. 

* 6 Sept. 1641. Ordered, To anſwer the ſecond 
Tueſday in November. 

* 17 OFd0b. 1641. Ordered, To be heard on the 
Ninth of December. 

* 2 November, 1641. Ordered, That the Earl 
of Bridgwater may anſwer on the Ninth of No- 
vember. 

* 31 March 1642. At a Conference deſired by 
© the Commons, 22 deſired Articles of Im- 
peachment againſt George Benyon. Benyon was 

ordered to anſwer in four Days, and to have 
Liberty, with his Keeper, to go any where, 
and Council aſſigned. 

* 4 April, 1642. Benyon put in his Anſwer : 
© Then it was ordered, That this Cauſe againſt 
© George Benyon, upon the Impeachment of the 
* Houſe of Commons, ſhall be proceeded in on 
* Wedneſday next at this Bar. 
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* 5 April, 1642. A Meſſage was ſent to the 
* Houſe of Commons, toacquaint them, That th: 
Lords have appointed to proceed in the Cayſz 
* againſt Benyon To-morrow. 

* The Houſe of Commons return Anſwer 
© That they will ſend a Committee of the; 
* Houſe,tomanage their Evidence againſt Bexyy 
© To-morrow. 

* 6 April, 1642. The Committee of the Houſ. 
of Commons being come to manage the Evi. 
«* dence againſt him, had the Articles read, G. 
* and the Trial proceeded. 

* 5 Fuly, 1642. Sir Robert Gurney, Lord. 
Mayor, was Impeached at a Conference, and 
brought to the Bar, and heard the Article; 
read, had Council allowed him, and was or. 
dered to Anſwer on Friday next. 

* 8 July, He deliver'd in his Anſwer, which 
© was read, and the Cauſe was ordered to he 
* heard on Monday next, and the Commons were 
* acquainted therewith by Meſſage. 

© 11 July, The Commons at a Conference de- 
« liverin a further Impeachment againſt him, and 
© the Articles were read to him at the Bar, and 
he deſired Council, which was allowed, and he 
had Time given him to anſwer till To-mortoy 
Seven- night. 

* 19 Fuly, Sir Richard Gurney put in his An- 
* ſwer; and the ſame Day it was order'd, That 
this Houſe will proceed againſt him on Friday 
next, on both the Imprachments; and the 
* Houſe of Commons are then to produce all 
c 
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their Proofs to prove the ſaid Impeachments: 

And a Meſſage was ſent to the Commons to ac- 

quaint them with the ſaid Order. 

* 22 July, The Committee of Commons being 
* come to manage the Evidence, the Trial was 
* proceeded in. ; h 3. 

* 17 Fuly, 1645. The Earl of Stamford defi 
* ring Time to put in his Anſwer to the In- 
* peachment of the Houſe of Commons aguinſ: 
him, it was Ordered, he put in his Anſwer on 
* Monday next. 

* 21 July, The Earl of Stamford delivered in 
© his Anſwer ; which was read, and ordered to 
be heard at the Bar on Friday next; and the 
y —— were acquainted therewith by M:l- 
* lage. 

* 25 July, A Meſſage from the Commons to 
* deſire another Day for hearing of the Cauſe ol 
* the Earl of Stamford's Impeachment, becaul: 
they cannot be ready this Day. 

* Eodem Die, A Meſſage tothe Commons, That | 
they have appointed Monday next; and in re- 
* gard it concerns his Lordſhip ſo much, their 
* Lordſhips have appointed ſo ſhort a Day. 

* 26 July, 1645. A Meſſage from the Com- 
* mons, to deſire a further Day, in regard their 
* Witneſſes cannot be ready. | 

28 July, 1645. Ordered, That the Earl 
© Stamford's Buſineſs ſhall be heard the firſt Tw/ 
* day after Michaelmas. 

« 30 Septemb. The Clauſe of the Earl of San 
ford, upon the Impeachment of the Houle d 
Commons, was heard, a Committee of the 
© Commons managing the Evidence againſt him. 
* 21 Decemb. 1680. Edward Seymour, Eſq; v3 
impeached of High Crimes, Sc. the Articles 
« were brought up againſt him; he had the Art 
cles read to him, and ordered to anſwer. 


23 Decemb. He delivered in hes b 
8 24 * 
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« 2, January, Mr. Seymour petitions for a ſpeedy 
© Trial: Whereupon a Meſſage was ſent to the 
« Houſe of Commons, That the Houſe finding 
no Iſſue join'd by Replication from the Houſe 
« of Commons, thought fit to give them Notice 
thereof. 

* January, Order d, That Saturday the Fif- 
© reenth is appointed for the Trial of Mr. Sey- 


© MONT. 


Upon Conſideration of the Precedents above- 
mentioned, it is Order'd by the Lords Spiritual 
nd Temporal in Parliament afſembled, That the 
Lords Committees appointed to conſider of the 
Manner of Proceedings on Impeachments, do 


A Meſſage was ſent to the Houſe of Commons 
by Sir Richard Holford and Mr. Gery, to acquaint 
them, That in Anſwer to the Meſſage of the 


| « Houſe of Commons, of the Fourth Inſtant, the 


« Lords ſay, by their Meſſage ſent on the Third, 
« wherein they declare themſelves ready to proceed 
to the Trial of any of the Impeach'd Lords, 
« whom the Commons ſhould be firſt ready to 


| © begin with, They have given a full Proof of 


« their Willingneſs to comply with the Commons 
in any thing which may appear reaſonable, in 


| * order to the ſpeedy determining of the Im- 
| + peachments now depending: And therefore, as 
c the Lords conceive the Commons had no Oc- 


caſion to begin any Diſpute on that Head, ſo 
their Lordſhips are careful to decline entering 


| © into a_Controverſy which ſeems to them to be 
| © of no Uſe at preſent. 


© The Lords think themſclves obliged to aſſert 
their undoubted Right to appoint a Day for the 
Trial of any Impeachment depending before 


them, if they ſee good Cauſe for it, without 


* any previous Signification from the Commons 
* of their being ready to proceed; which Right 


| © 15 warranted by many Precedents, as well as 
| © confonant to Juſtice and Reaſon; and their 
| © Lordſhips, according to the Example of their 


* Anceſtors, will always uſe that Right with a 


| * Regard to the equal and impartial Adminiſtra- 


tion of Juſtice, and with a due Care to pre- 
vent unreaſonable Delays, 

* This being the Caſe, the Lords cannot bur 
* wonder, that the Commons, without any Foun- 
dation for it, ſhould make uſe of Expreſſions 
* which, as their Lordſhips conceive, have never 


been uſed before by one Houſe of Parliament 


* to another, and which, if the like were re- 


| © turd, muſt neceſſarily deſtroy all good Cor- 


teſpondence between the two Houſes. 
* The laſt Part of the Commons Meſſage be- 
ing in effect a Repetition only of their former, 


| * of the Thirty-firſt of May, to which the Lords 


* have already returned a full Anſwer, their Lord- 
* ſhips think it not requiſite to ſay more, than 


| * That they cannot apprehend with what Colour 


their calling upon the Houſe of Commons to 


* ſend up Articles againſt Two Lords, whom the Commons have ſo lon 
* Terms, can be ſaid to tend to the Delay of Juſtice : And therefore; 
* mons ought to have forborn that Reflection, ſo their Lordſhips, 
caſion of this Meflage of the Commons, think they have given a 
* deration, and of their ſincere Deſire of preſerving a good Cor 
? Houſes, which is ſo neceſſary for the Publick Security, as well as doi 


ments. 


Vol. V. 
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meet on next, at Ten a- Clock in the 
Forenoon, to draw an Anſwer to be ſent to the 
Houſe of Commons, to their Meſſage receiv'd 
the Fifth Inſtant. 


Die Lune 97 Junii, 1701, 


The Earl of Stamford reported from the Lord 
Committees (appointed to conſider of the Man- 
ner of Proceedings on Impeachments) what was 
drawn by them, to be ſent to the Commons, in 
Anſwer to their Meſſage of the Fifth Inſtant ; 
which was read, amended, and agreed to, as fol- 


lows ; viz, 


A Meſſage was brought from the Houſe of 
Commons by Mr. Harcourt, and others, {on the 
Tenth of Zune) to acquaint this Houſe, * That 
* the Commons, in hopes of avoiding all Inter- 
* ruptions and Delays in proceeding againſt the 
Impeach'd Lords, and the many Inconvenien- 
cies which might ariſe thereby, having pro- 
poſed to your Lordſhips, at a Conference, that 
a Committee of both Houſes might be nomi- 
nated, to conſider of the moſt proper Ways and 
Methods of Proceedings on Impeachments, 
think they might have juſtly expected your 
3 Compliance with their ſaid Propoſi- 
tion, inſtead of your Lordſhips Anſwer to their 
Meſſage of the Fourth Inſtant, which they 
Veſterday receiv d: In which Anſwer of your 
Lordſhips, tho? many Matters of great Excep- 
tion are contain'd, a ſuitable Reply whereunto 
would inevitably deſtroy all good Correſpon- 
dence between the two Houſes ; yet the Com- 
mons, from an earneſt Deſire inviolably to pre- 
ſerve the ſame, as well as give the moſt con- 
vincing Proof of their Moderation, and to ſhew 
their Readineſs to bring the Impeach'd Lords 
to ſpeedy Juſtice, at preſent infiſt only on their 
Propoſition, for a Committee of both Houſes 
to ſettle and adjuſt the neceſſary Preliminaries 
to the Trials; particularly, Whether the Im- 
peach'd Lords ſhall appear on their Trials at 
your Lordſhips Bar, as Criminals ? Whether, 
being under Accuſations of the ſame Crimes, 
they are to fit as Judges on each other's Trial 
for thoſe Crimes, or can vote in their own Ca- 
ſes, as we find, from your Lordſhips Journals 
ſince their being impeach'd, they have been ad- 
mitted ſo to do? Which Matters, and ſome 
others, being neceſſary to be adjuſted, the Com- 
mons cannot but inſiſt on a Committee of both 
Houſes to be appointed for that Purpoſe ; their 
departing from which would be giving up the 
Rights of the Commons of England, known by 
unqueſtionable Precedents, and the Uſages of 
Parliaments, and making all Impeachments, the 
greateſt Bulwark of the Laws and Liberties of 
England, impracticable for the future. 
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i ch'd in general 
the Lords think the Com- 
ſaying no more upon the oc- 
nvincing Proof oftheir Mo- 
ndence between the two 
Right upon the Impeach- 
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The Earl of Stamford alſo reported from the 
Lords Committees appointed to conſider of the 
Manner of Proceedings on Impeachments, what 
Precedents they have found in purſuance of the 
Order of the Seventh Inſtant; which are as fol- 
low; viz. | 

21. May, 1614, A Meſſage from the Com- 
© mons, to deſire a Conference upon the Point of 
1133 Queſtion being propoſed, Whe- 
© 24. May ion bei | „ 

Pet Houſe ſhall meet withete Lower Houſe, 
and give them Hearing, touching the Point of 
Impoſitions: The greater Number of the Lords 
anſwered, Not Content. 

* 26. May, a Meſſage to the Commons, That 
the Lords are, and always will be, ready and 
* willing to hold loving and mutual Correſpon- 
© dence with them; but their Lordſhips having 
© entered into a grave and ſerious Conſideration, 
as well of the Matter it ſelf, as of divers inci- 
dent and neceſſary Circumſtances, do not think 
it convenient to enter into any Conference of this 
Cauſe, concerning the Point of Impoſitions, at 
this Time. 

1. February, 1666, a Meſſage from the Com- 
* mons, to delire a Conference touching the Man- 
ner of Proceedings upon the Impeachment a- 
* gainſt the Lord Viſcount Mordaunt. 

* The Lords anſwer, That they will ſend An- 
* ſwer by Meſſengers of their own. 

* Then a Committe was appointed to conſider, 
© whether ever the Commons deſired any Con- 
« ferences concerning the Manner of Proceedings 
© upon Judicature before their Lordſhips. 

* 4. February, 1666, after Report of the Con- 
© ference ſo had, the Lords reſolved to let the 
Commons know at a Conference, That they are 
« reſolved, that their former Anſwer given them 
the Eight and twentieth of January, and con- 
* firmed the One and thirtieth of the ſame Month, 
© ſhall ſtand. 

* 31. January, Which Anſwer was, That they 
judge it a Right inherent in every Court, to or- 
der and direct ſuch Circumſtances and Matters 
of Form, that can have no Influence to the Pre- 
« judice of Juſtice, in ſuch Way as they ſhall 
judge fit, where the ſame are not ſettled other- 
* wiſe by any poſitive Rule. 

* 4. February, poſt Meridiem, A Conference was 
* accordingly had at the Deſire of the Lords. 

* 5. February, A Meſſage from the Commons 
to deſire a Free Conference upon the Subject- 
matter of the laſt Conference. 

© The Anſwer returned was, That the Lords 
© have already ſtated the Manner of Proceedings 
in the Impeachment of the Lord Mordaunt, and 
have declared it in their laſt Conference; and in 
that Conference gave the Houſe of Commons 

* Notice, That they were ready to procecd this 
Morning in that Buſineſs. 

* They adhere to their former Reſolution, and 
© are ready to proceed in the Trial, 

6. February, A Meſſage from the Commons, 
to deſire a Conference upon the laſt-mentioned 

Anſwer. | 


* 7. February, The Lords gave the Conference 
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© Houſes; and the Denial thereof, deſtrudt 


ive to 


the Proceedings. of Parliament, and unprece. 


© dented. 


« Eedem Die, a Free Conference was had at the 


© Deſire of the Lords, concerning the Subje&. 


Matter of the laſt Conference ; wherear the - 


Managers were to let the Commons know 
© Thar their Lordſhips deſire not this Conference 
in reference to the Free Conference lately deſired 
by them, but in relation to the Aſſertion of the 
Commons in their laſt Conference, which their 
© Lordſhips can no way allow 3 and therefor 
* commanded the Lords that are to manage this 
Free Conference, as to juſtify the Procecdin 
of their Lordſhips, ſo to make it appear to the 
Commons, that what they have done is neither 
© deftructive to the Proceedings of Parliament 
nor unprecedented. F 
© 27. May, 1694, The Lords did not agree to 
Conference deſired by the Commons on the One 
and twentieth, becauſe it was deſired upon the 
* Anſwer fent by the Lords of the Seventeen! 
© Inſtant, wherein the whole Matter concerns the 
« Judicature of the Lords, on which they can 
© admit no Debate, nor grant any Conference: 
* But the Lords agree to a Conference deſired con- 
« cerning the Privileges of the Commons, alway; 
provided nothing be offered thereat that may 
concern their Lordſhips Judicature. 

* 6. May, 1679, A Meſſage to the Commons, 
* toacquaint them, That the Lords have appoint- 
ed to try the Five Lords on the Thirteenth In- 
« ftant. 

* 8, May, poſt Meridiem, A Meſſage from the 
Commons, to deſire a Conference concerning 
the Matter of their Lordſhips Meſſage concern- 
ing the Trial of the Lords in the Tower; anda 
Conference was had thereupon. 

* At the Conference the Commons propoſed to 
© have a Committee of both Houſes nominated, 
to conſider the proper Ways of Proceedings up- 
on Impeachment ; and, upon the Queſtion, it 
vas carried, Not to agree with the Commons 
in this Propoſal, 

* 9. May, A Meſſage to the Commons for a 
© Free Conference of the Subject-Matter of the 
© Jaſt Conference, which was had; and at the 
Conference the Lords told the Commons, That 
they did not agree to the nominating a Commit- 
tee of both Houſes, becauſe they do not think 
© jt conformable to the Rules and Orders of Pro- 
« ceedings of this Court, which is, and muſt be, 
tender in Matters relating to Judicature. 

* 10. May, A Meſſage from the Commons for 
* a Conference, Cc. which was had; and the 
Commons told the Lords, That Things ſtand- 
ing thus, they cannot proceed to the Trials of 
© the Lords, before the Method of Proceedings 
be adjuſted between the T wo Houſes. 

* 11, May, A Meſſage to che Commons for 
Conference, Sc. which was had; and the 
Lords alſo aſked the Commons, What were the 
Methods of Proceedings they would confer a. 
bout? The Commons anſwer, They had no D. 
rections from their Houſe concerning the ſame. 

A Meſſage from the Commons for a Fre 


* delired ; whereat the Commons acquainted their Conference, which was had; and upon the Re- 


* Lordſhips, That Conferences and Free Conferen- 


port of it, the Lords appointed a Committee 


ces, when deſired, are eſſential to the Proceed- to meet with a Committee of the Houſe | 
* ings of Parliament, the only Means to preſerve Commons, to conſider of Propoſitions and Cir- 


the good Correſpondence between the 


3 


Two * cumltances, in reference to the Trials of 2 


Five 
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Five Lords in the Tower; and a Meſſage ſent to 
the Commons to ler them know it. 


« 12 May, A Report from the Committee of 
« both Houſes, That (inter alta) the Commons 


_ « propoſe a longer Day for the Trial of the 


« Lords z whereupon the Lords order'd their 
« Trials to be put off till further Order. 


« 16 May, The Lords appointed a Day for 


« the Trial of the Five Lords. 

19 May, The Commons tell the Lords, That 
« when the Methods of Proceedings are adjuſted, 
their Houſe will be ready to proceed upon the 
« Trial of the Earl of Dazby, againſt whom they 
« already demanded Judgment, and afterwards 
to the Trial of the Five Lords; and propoſed 
« ſeveral Difficulties, in reſpe& of the Biſhops 
being preſent at the Trial of the Earl of Dan- 
« by. They ſay further, that the Lords ſeem to 
« hy the Stop at the Commons Door, by na- 
ming a Day ; which they conceive ought not 
to have been appointed before the Methods 
be conſidered z that the Lords may as well 
« make the Judges Part of their Court, as the 
« Biſhops, in this Point, The Commons will 
give no Diſturbance to the ancient Judicature, 
and they conceive they have a Right to know 
« before what Court they ſhall appear. 

* 20 May, Upon Debate of the _— from 
the Committee of both Houſes, the Lords a 
point a Day for the Trial of the Five Lords. 

22 May, The Lords ſent a Meſſage to the 
* Houſe of Commons to acquaint them, That 


A Meſſage was ſent to the Houſe of Commons 
by Sir Richard Holford and Mr. Gery, to let the 
Commons know, I hat the Lords have appoint- 
ed Friday next for the Trial of 7abn Lord Som- 
* mers, upon the Impeachment againit him. 


and Lord Hallifax. 
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* the Lords ha appointed y for the Trial 
« of the Five Lords . 


Then it being moved to have a Conference 
with the Commons, to let them know, That 
the Lords do not agree to a Committee of both 
Houſes, in relation to the Trials of the Impeached 
Lords, and Debate thereupon. The Queſtion 
was put, Whether a Committee of this Houſe 
ſhall be appointed to meet with a Committee of 
the Houſe of Commons, in relation to the Pro- 
ceedings upon the Impeachments ? 

It was reſolved in the Negative. 

Ir is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, that the Lords 
Committees appointed to conſider of the Man- 
ner of Proceedings on Impeachments, do meet 
To-morrow at ten of the Clock in the Forenoon, 
and draw Reaſons to be given at a Conference 
with the Houſe of Commons, Why their Lord- 
ſhips cannot agree, that a Committee of both 
Houſes be nominated to conſider of the Methods 
of Proceedings on Impeachments. 

It is ordered by the Lords Spiritual and Tem- 
os in Parliament aſſembled, that Friday the 

hirteenth Day of this Inſtant June, is hereby 
appointed for the Trial of Jobn Lord Sommers 
in W:tminſter-Hall, upon the Articles brought up 
againſt him by the Houſe of Commons, where- 
by he ſtands charged with ſeveral High Crimes 


A Meſſage was brought from the Houſe of 
Commons, by Mr. Harcourt and others (the 11th 
of June) to acquaint this Houſe, * That the 
* Commons on Monday laſt received a Meſſage 
* from your Lordſhips, that your Lordſhips had 
appointed the Trial of Jobn Lord Sommers up- 


© on Friday next, upon their Impeachment againſt him: In which they obſerve, your Lordſhips have 
© not nominated any Place for his Trial, tho' your Lordſhips thought fit to make that Matter, on 
* the laſt Impeachment for Miſdemeanors, the Subject of a long Debate. : | 
And they cannot but take Notice, That your Lordſhips have taken as long a Time to give 
your Anſwer to the common Deſire of a Committee of both Houſes delivered at a Conference on 
Friday laſt, as you are pleaſed to allow the Commons to have of a Day appointed by your Lord- 


* ſhips for the ſaid Trial. 


* Your Lordſhips appointing ſo ſhort a Day, eſpecially whilſt the Propoſition made to your Lord- 
* ſhips for a . of both Houſes was undetermin'd, the Commons take to be ſuch a Hard- 
* ſhip to them, and ſuch an Indulgence to the Perſon accuſed, as is not to be parallePd in any Par- 


* liamentary Proceeding, 


* The Commons mult likewiſe acquaint your Lordſhips, that their Experience of the Interruption 


Commons, at a Conference upon the Subject- 


* of a former Trial on an Impeachment for Miſdemeanor, for want of ſettling the Preliminaries 
between the Two Houſes, obliges them to inſiſt on a Committee of both Houſes, for preventing 
* the like Interruption. | | 

And they conceive, *twould be very prepoſterous for them to enter upon the Trials of any of 
* thoſe Lords, till your Lordſhips diſcover ſome Inclination to make the Proceeding thereupon 
* prafticable ; and therefore they think they have Reaſon to inſiſt upon another Day to be appoint- 
* ed for the Trial of the Lord Sommers. And the Commons doubt not but to fatisfy your Lord- 
* ſhips, at a Free Conference, of the Neceſſity of having a Committee of both Houſes, before they 
can proceed upon the ſaid Trial. 


Matter of the laſt Conference: Which Report 
was read, and agreed to, as follows; dz. 

The Lords have deſired this Conference, up- 
© on occaſion of the laſt Conference, in order to 
< preſerve a good Corroſpondence with the 


Die Martis 10 Funy, 1701, 


The Earl of S:amſord reported from the Lords 
Committees (appointed to conſider of the Man- 
ner of Proceedings on Impeachments) the Rea- 


ons drawn by them, to be given to the Houſe of * Houſe of Commons, which they ſhall always 


* endeavour, As to the 4 
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© the Two Houſes, their Lordſhips are well aſ- 
«* ſared, that on their Part, nothing has paſſed, 
© but what was agreeable to the Methods of 
© Parliament, and proper to preſerve that good 
« Underſtanding between both Houſes, which is 
neceſſary for the carrying on of the Publick 
* Buſineſs. 

As to the Propoſal of the Commons, That 
© a Committee of both Houſes ſhould be ap- 
pointed, to conſider of the Ways and Methods 
of Proceeding on Impeachments, their Lord- 
« ſhips cannot agree to it: 

I. Becauſe they do not find that ever ſuch a 
Committee was appointed, on occaſion of Im- 
« peachments for Miſdemeanors; and their Lord- 
© ſhips think themſelves obliged to be extremely 
© cautious in admitting any thing new, in Mat- 
© ters relating to Judicature. 

II. That although a Committee of this Nature 
© was agreed to, upon the Impeachments of the 
Earl of Danby, and the five Popiſh Lords, for 
High- Treaſon, yet it was upon occaſion of ſe- 
veral conſiderable Queſtions and Difficulties 
which did then ariſe; and their Lordſhips do 
not find, that the Succeſs in that Inſtance was 
ſuch as ſhould encourage the purſuing the ſame 
Methods again, though in the like Caſe ; the 
Lords obſerving, that after much Time ſpent 
at that Committee, the Diſputes were fo far 
from being, there adjuſted, thatthey occaſioned 
the abrupt Concluſion of a Seſſion of Parlia- 
ment, 

III. Their Lordſhips are of Opinion, That 
the Methods of Proceedings on Impeachments 
for Miſdemeanors, are ſo well ſettled by the 
Uſage of Parliament, that they do not foreſee 
any Difficulties likely to happen, at leaſt none 
have been yet ſtated to them; and all the Pre- 
liminaries in the Caſe of Stephen Goudet, and 
others ( which was the laſt Inſtance of Impeach. 
ments for Miſdemeanors) were eaſily ſettled 
and agreed to, without any ſuch Committee. 
IV. The Lords cannot but obſerve, that this 
Propoſal of the Commons comes ſo very late, 
that their Lordſhips can expect no other Fruit 
of ſuch a Committee, but the preventing of the 
Trials during this Seſſion. 

The Lords aſſure the Commons, that in caſe 
© any Difficulties ſhall ariſe in the Progreſs of 
© theſe Trials (which their Lordſhips do not 
© fofeſee} they will be ready to comply with 
© the Commons in removing them, as far as Ju- 
6 ſtice and the Uſage of Parliament will admit. 

A Meſſage was ſent to the Houſe of Commons 
by Sir Richard Holford and Mr. Gery, to deũre a 
preſent Conference in the Painted Chamber, upon 
the Subject- Matter of the laſt Conference. 

A Meſſage was brought from the Houſe of 
Commons by Mr. Harcourt, and others, See Page 
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I. 
18. That the Meſſage received this Day 


from the Houſe of Commons, ſhall be conſidered 


To-morrow at twelve a-Clock. 

The Meſſengers ſent to the Houſe of Com- 
mus return Anſwer, That the Commons will 
give a Conference as deſired. 

Then the Commons being come to the Con- 
ference, the Managers Names of the laſt Confe- 
rence were read, and the Houſe adjourn'd during 
Pleaſure, and the Lords went to the Conference; 
which being ended, the Houſe was relumed, and 


the Lord Steward reported, that the Lords ha 1 
been at the Conterence, and delivered their R 
ſons as ordered. ca- 


Die Mercurii 119 Junii. 


The Meſſage received Yeſterday from the 
Houſe of Commons was read; and after De 
bate of the ſeveral Particulars contained in 4 
this Queſtion was propoſed ; : 

That no Lord of Parliament, Impeached of 
High Crimes and Miſdemeanors, and coming ig 
his 7 ſhall, upon his Trial, be without the 
Bar * 

Then the previous Queſtion was put, Wh. 
ther this Queſtion ſhall be now put? 

It was reſolved in the Affirmative, 

Then the main Queſtion was pur, 

That no Lord of Parliament, Impeached of 
High Crimes and Miſdemeanors, and coming tg 


his Trial, ſhall, upon his Trial, be without the 


Bar? 

It was reſolved in the Affirmative, Nemi:: 
Contradicente, 

Reſolved, By the Lords Spiritual and Tempo. 
ral in Parliament aſſembled, Nemine Contradicente, 
That no Lord of Parliament, Impeached of Hizk 
Crimes and Miſdemeanors, and coniing to his 
Trial, ſhall, upon his Trial, be without the Bar. 

Then after further Debate, this Queſtion was 
propoſed, 

That no Lord of Parliament, Impeached of 
High Crimes and Miſdemeanors, can be preclu- 
ded from Voting, on any Occaſion, except in 
his own Trial? 

Then the previous Queſtion was put, Whether 
this Queſtion ſhall be now put? 

It was reſolv:! in the Aftirmative. 

Then the main Queſtion was put, 

That no Lord 44 Parliament, In;peached of 
High Crimes and Miſdemeanors, can be preclu- 
ded from Voting, on any Occaſion, except in 
his own i rial? 

It was reſolved in the Affirmative. 

Reſolved by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That no Lord of 
Parliament, Impeached of High Crimes and 
Miſdemeanors, can be precluded from Voting, 
on any Occaſion, except in his own Trial. 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, that the Commit- 
tee appointed to conſider of the Method of Pro- 
ceedings on Impeachments,do meet Te- morrow at 
Ten of the Clock in the Forenoon, and do draw 
an Anſwer to the Meſſage received Yeſterday 
from the Houſe of Commons upon the Reſolu- 
tions of the Houſe this Day; and that the Com- 
mittee do aſſert in their Anſwer, That by the 
Journals of this Houſe, it doth not appear the 
Lords Impeached have Voted, as is inſerted in 
the Commons Meſſage, 

A Meſſage was brought from the Houſe ef 
Commons by Mr. Harcourt, and others. ber 
Page 361. 8 

It ĩs ordered by the Lords Spiritual and Tem- 
poral in Parlianient aſſembled, That the Debate 
which hath aroſe upon the Common Meſſage 
received this Day, be «adjourned to To- mor- 
row Eleven a- Clock, and no other Buſineſs 
to intervene, and all the Lords ſunmmondd to at- 
toad, | | 5 
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The Earl of Stamford reported from the Lords 
Committees appointed to conſider of the Man- 


A Meſſage was ſent to the Houſe of Commons 
by Dr. Newton and Mr. Gery, to acquaint 
them, That in Anſwer to the Meſſage from 
« the Houſe of Commons of the Tenth In- 
« (tant, the Lords ſay, That although they take 
it to be Unparliamentary in many Parti- 
© culars, yet to ſhew their real Deſire of avoid- 
© ing Dilputes, and removing all Pretence of 
« (claying the Trials of the Impeached Lords, 
« they will only take notice of that Part of their 
« Meſſage, wherein the Commons propoſe 
« tome Things as Difficulties, in reſpe& of the 
Trials; which Matters relating wholly to 
* their Judicature, and to their Rights and Pri- 
* vileges as Peers, they think fir to acquainr 
* the Commons with the following Reſolutions 
* of the Houſe of Lords: 

„I. That no Lord of Parliament, Impeached 
* of Ilie“ Crimes and Miſdemeanors, and coming to 
© bis Trial, fall, upon his Trial, be without the 
gar. 

II. That no Lord of Parliament, Impeached of 
* High Crimes and Miſdemeanors, can be precluded 
* from Voting on any Occaſion, except in his own 
s Trial, 

Their Lordſhips further take notice of a 
* Miſtake in point of Fact alledged in the Meſ- 
0 of the Commons; it no way appearing 
upon their Journals, that the Lords Impeach- 
ed have Vored in their Caſe. 

The Lords being well aſſured, that all the 


Steps that have been taken by them, in relati- 


* on to theſe Impeachments, are warranted by 
* the Practice of their Anceſtors, and the U- 
* ſage of Parliament, have Reaſon to expect the 
* Trials ſhould proceed without Delay. 
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ner of Proceedings on Impeachments, what 
was drawn by them in Anſwer to a Mc 
from the Houſe of Commons of the Tenth In- 
ſtant; which was read and agreed unto, as 
follows : 


A Meſſage was brought from the Houſe of 
Commons by Mr. Sr. Jobn, and others (the 13th 
of June) to acquaint this Houſe, * That the 
* Houſe of Commons find greater Reaſons to 
© inſiſt upon their Propoſal of a Committee of 
both Houſes, from the two Meſſages received 
© Yeſterday from your Lordſhips; tor their Am- 
* biguity and Uncertainty do ſhew the Methods 
of former Parliaments to be the moſt proper 
* Way for Diſpatch of Buſineſs. 

The Commons have been obliged toemploy 
that Time in conſidering and anſwering your 
* Lordſhips Meſſages, which otherwiſe would 
gave been ſpent in preparing for the Lord Som- 
* mers's Trial; ſo that the Delay muſt be charged 
* where the Occaſion ariſeth. And the Commons 
having deſired a Committee of both Houſes, to 
* achuſt the Preliminaries of the Trials, cannot 
but think it ſtrange your Lordſhips ſhould come 
* to Reſolutions upon two of thoſe Points, while 
the Propoſal of the Houſe of Commons is un- 
der Debate at Conferences between the Two 
* Houſes; the Commons having other Diffi- 
© culties to propoſe, which concern them as Pro- 
* ſecutors, and all future Impeachments. 

* And though the Commons leave the Subject 
of yourLordſhips Reſolutions, with other things, 
to be debated at a Committee of both Houſes ; 
yet they cannot but obſerve, that your Lordſhips 
Second Reſolution is no direct Anſwer to the 
Commons Propoſal, which was, Whether Peers 
Impeached of the ſame Crimes, ſhall Vote for 
each other upon their Trial for the ſame 
Crimes: And the Commons cannot believe that 
any fuch Rule can be laid down in plain 
Words, where there is a due Regard to Juſtice. 
And as to what your Lordſhips obſerve, 
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That there is a Miſtake in Point of Fact, alledged by the Commons, this Houſe may take Notice 
* of the Caution uſed by your Lordſhips, in wording that Part of your Meſſage; for they know your 
* Lordſhips are too well acquainted with the Truth of the Fact, to affirm, that the Impeached 
* Loris did not vote in their own Caſes: And though the appearing or not appearing upon your 
* Lordſhips Journal, does not make it more or leſs agreeable to the Rules of Juitice, yet the Com- 
* mons cannot but add this further Obſervation from your Lordſhips Journal, That the In:peached 


7 Lords Preſence is not only recorded when thole Votes paſſed, but they alſo find ſome of them 


* appointed of Committees for preparing and drawing up the Meſſages and Anſwers to the Houſe 
* of Commons; which they do not think has been the beſt Expedient for preſerving a good Cor- 
* reſpondence between the Two Houſes, or adjuſting what. will be neceſſary upon cheſe Trials 
* And therefore the Commons cannot think it agreeable to the Rules of Parliament, for them to 
* appear at a Trial, till all neceſſary Preliminaries are firſt ſettled with your Lordſhips, 


A Meſſage was brought from the Houſe of 
Commons by Mr. Grandill and others, to deſire 
2 Free Conference with this Houſe, upon the 


| Subject-Matter of the laſt Conference. 


The Commons were called in, and told, That 
the Lords will return an Anſwer by Meſſengers 
of their own. 

lt is ordered by the Lords Spiritual and Tem- 
poril in Parliament aſſembled, That Fobn Lord 

"mmers ſhall be cried in Weftminſter-Hall, upon the 
Articles of Impeachment againſt him, on Tueſ- 


ay the 17th Day of this Inſtant June, at Ten of 
ne Clock in the Forenoon. As 


Ordered, That the Committee appointed to 


. conſider of the Manner of Proceeding upon Im- 


peachments, do meet preſently, and draw an An- 
{wer to the Meſſage received Yeſterday from che 
Houſe of Commons, 

The Earl of Stamford reported from the Lords 
Committees, appointed to conſider of the Man- 
ner of Proceedings on Impeachments, what 1s 
drawn by them to be ſent to the Houſe of Com- 
mons, in Anſwer to their Meſſage of the Eleventh 
Inſtant; which was read and agreed to, as fol- 
lows: - 


A 
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A Meſſage was ſent to the Houſe of Commons 

by Dr. Newton and Mr. Gery, to * them, 
< That in Anſwer to the Meſſage of the Houſe 
© of Commons Yeſterday, the Lords fay, That 
they cannot give a greater Evidence of their 
ſincere and hearty Deſires of avoiding all 
Differences with the Houſe of Commons, and 
proceeding, on the Trials of the Impeachments, 
than by not taking Notice of the ſeveral juſt 
Exceptions to which that Meſſage is liable, 
both as to the Matter and Expreſſions. 
The Lords have nothing further from their 
* Thoughts, than the going about to do any 
thing which might have the leaſt Appearance 
* of Hardſhip in relation to the Commons. 

* But the Anſwer of the Lord Sommers to the 
© Articles exhibited againſt him, having been 
© ſent down to the Commons on the Four and 
* twentieth of May laſt; and they having by 
their Meſſage of the One and thirtieth of 
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May, ſignify'd to their Lordſhips their Inten- 
tion of beginning with the Trial of his Im- 
peachment in the firſt place: 

The Lords conſidering how far the Seſſion 
© is advanced, thought it reaſonable to appoint 
the Thirteenth Inſtant for the ſaid Trials; 
© their Lordſhips finding ſeveral Precedents of 
« appointing Trials on Impeachments within a 
* ſhorter Lime. 

The Lords alſo think it incumbent upon 
them to endeavour to diſpatch the Trials of 
all the Impeached Lords before the Riſing of 
© the Parliament. This is what Juſtice requires, 
and cannot be look'd upon as a Matter of In- 
dulgence. Nevertheleſs, that the Commons 
* may fee how deſirous their Lordſhips are to 
* comply with them in any thing which may be 
* conſiſtent with Juſtice, they have appointed 
© the Trial of Impeachment againſt Job Lord 
Sommers, on Tueſday the Seventeenth Day of 
© this Inſtant June, at Ten of the Clock in the 
© Forenoon, i" the Houle of Lords, which will 
© be then firting in //eſtninſter-Hall. 


A Meſſage was ſent to the Houſe of Commons 
by Dr. New: and Mr. Gery, to acquaint them, 
That the Lords agree to a Free Conference, as 


geſired, and appoint the ſame to be To-morrow 
u One a Clock in the Painted Chamber. 


Die Veneris 139 Junij, 1701. 


A Meſſage was braught from the Houſe of 
Commons by Mr. Sr. Jobn and others, See Page 
305. | 
The Meſſengers were called in, and told, That 
the Lords will fend an Anſwer to the Commons 
Meſſage, by Meſſengers of their own. 

The Commons being come to the Free Confe- 
rence, the Managers Names were read; then the 
Houſe was adjourned during Pleaſure, and the 
Lords went to the Free Conference: Which be- 
ing ended, the Houſe was reſumed, and the Lord 
Steward reported, That the Lords had attended 
the Free Conference, as commanded ; and that 
Mr. Harcourt: opened the Free Conference, and 
argued againlt the Reaſons given by this Houſe 
why they could not agree to a Committee of 
both Houſes; and that the Lord Haverſham, in 
Anſwer to ſome Part of the Arguments of 
Mr. Harcourt and Sir Bartholomew Shower, uſed 
lome Expreſſions, at which the Commons ta- 


king Exceptions, abruptly broke up the Conſe. 
rence. 9 

After Debate thereupon, a Meſſage was ſen; 
to the Houſe of Commons by Dr. Newton and 
Mr. Gery, to acquaint them, that the Lords ha. 
ving been informed by their Managers, that ſome 
Interruption happened at the Free Conference. 


which their Lordſhips are concerned at, becauſ: 


they wiſh that nothing ſhould interrupt the pub. 
lick Affairs, do delire the Commons would come 
again preſently to the ſaid Free Couference, 
which they do not doubt will prove the beſt Fx. 
pedient to prevent the Inconvenience of a Miſ. 
underſtanding upon what has paſs'd. 

The Meſſengers ſent to the Houſe of Com. 
mons return Anſwer, that they have delivered 
their Meſſage to the Commons, as ordered; and 
that the Commons ſay, they will return Anſwer 
by Meſſengers of their own. 

A Meſſage was brought from the Houſe of 
Commons by Sir Chriſtopher Muſgrave and others, 
to acquaint this Houſe, That the Commons deſiring 
to keep up a good Correſpondence with your Lordſþiq,, 
do think it neceſſary to acquaint your Lordſhips «ith 
what has happened at the Free Conference. 

One Thing there is, tho? I can't ſpeak to it, 
* becauſe I am bound up by the Orders of the 
* Houſez yet it mult have ſome Anſwer: That 
is, as to the Lords voting in their own Cale, 
it requires an Anſwer, tho' I can't go into the 
Debate of it. The Commons themlelves have 
made this Precedent; for in theſe Impeach- 
* ments they have allowed Men guilty of the 
* ſame Crimes to Vote in their own Houſe; 
* and therefore we have not made any Dif- 
tinction in our Houſe, that ſome ſhould Vote, 
and ſome not. The Lords have ſo high an O- 
* Pinion of the Juſtice of the Houſe of Com- 
* mons, that they hope Juſtice ſhall never be 
made uſe of as a Maſk for any Deſign: And 
therefore give me Leave to ſay, (tho? I am not 
to argue it) 'tis a plain Demonſtration, that 
the Commons think theſe Lords innocent: 
And I think the Propolition is undeniable, 
for there are ſeveral Lords in the ſame Crimes, 
in the fame Facts, there is no Diſtinction, 
and the Commons leave ſome of theſe Men at 
the Head of Affairs, near the King's Perſon, 
to do any Miſchief, if their Perſons were in- 
clined to it, and Impeach others, when they 
are both alike guilty, and concerned in the 


ſame Facts. This was a Thing I was in hopes 


I ſhould never have heard afferted, when the 


Beginning of it was from the Houſe of Com- 
© mons, \ 

Theſe were the Wirds ſpoken by John Lord Ha- 
verſham z and the Commons have ordered me to con- 
municate this Reſolution to your Lord/hips. 

Reſolved, That John Lord Haverſham be char- 
ged before the Lords, for the Words ſpoken by the ſaid 
Lord this Day at the Free Conference; and that tht 
Lords be deſired to proceed in Fuſtice againſt the ſaid 
Lord Haverſham, and 10 infli# ſuch Puniſhment 
upon the ſaid Lord, as ſo high an Offence againſt the 
Houſe of Commons doth deſerve. 0 

Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled, That the Lords, who 
were at the Free Conference, do meet preſently 
at a Commitree, and draw up what was offered 
at the Free Conference, and report tothe Houle 
To-morrow at Eleven a-Clock, = 


I 
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A Meſſage was brought from the Houſe of 
Commons by Mr. Bruges and others, with the Ar- 
ticles of Impeachment againſt CharlesLord Hallifax, 
and to acquaint this Houſe, That the Matter of 
the Charge was contain'd in the Articles; and 


ARTICLES exhibited by the Knights, Ci- 
tizens, and Burgeſſes in Parliament aſſem- 
Bled, in Maintenance of thetr Impeachment 
ggcinſt Charles Lord Hallifax, of High 


Crimes and Mijdemeantr s. 


Hereas ſeveral Perſons, contrary to th eir 
Duty and Allegiance to his Majeſty and 
his late Royal Conſort, of ever bleſſed Memory, 
traitoroully adhering to their Majeſties Enemies, 
did levy and maintain, within their Majeſties 
Realm of Ireland, a deſperate and bloody War and 
Rebellion againſt their Majeſties; and were, by 
his Majeſty's Conduct and Courage, at the great 
Expence of his Engliſb Subjects, reduced to their 
due Obedience to the Crown of England. 

And whereas upon the Fourth Day of April, 
in the Year of our Lord One thouſand Six hundred 
and Ninety, *twas reſolv'd by the Commons of 
England in Parliament aſſembled, That a Bill 
ſhou'd be brought in, to attaint all Perſons guilty 
of Rebellion in Ireland or elſewhere, againſt their 
Majeſties King William and Queen Mary, and to 
enact and declare their Eſtates to be Forfeited, 
and to be Sold for the reducing of that King- 
dom. 

And whereas his Majeſty, in his gracious 
Speech to both Houſes of Parliament, did, upon 
the Fifth Day of January One thouſand Six hun- 


| dred and Ninety, aſſure them, That he would not 


make any Grants of the Forfeited Lands in Ire- 
land, till there ſhould be another Opportunity of 
ſettling that Matter in Parliament, in ſuch Man- 
ner as ſhould be thought molt expedient. 

And whereas the Commons of England in Par- 
liament aſſembled, by their humble Addreſs to his 
Majeſty, upon the Fourth Day of March, One 
thouſand Six hundred Ninety-two, did humbly 
beſeech his Majeſty, That (according to the Al- 
ſurance his Majeſty had been pleag'd to give them) 
no Grant might be made of the Forfeited Eftates 
in Ireland, till there ſhould be an Opportunity 
of ſettling that Matter in Parliament, in ſuch 
Manner as ſhould be thought moſt expedient : 
To which his Majeſty was pleas'd to give a moſt 
gracious Anſwer, 
Endeavours of the Commons in the following Seſ- 
hons of Parliament, it appears, That what has 
lince been declar d by Act of Parliament, was the 
continued Senſe of the Commons of England z 
That it was highly reaſonable, that the Forfeited 
Eflates of Rebels and Traitors in Ireland, ſhould 
de apply'd in Eaſe of his Majeſty's faithful Sub- 
kts of the Kingdom of England. 

And whereas *twas the apparent Duty of every 
Oficer or Miniſter of State, to have had ſo much 
Regard to the Reſolutions and Addreſs of the 
Houſe of Commons, to the Publick Good, and 
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alſo, that he was commanded to pray and demand, 


That Charles Lord Hallifax do give ſufficient Se- 
_ to abide the Judgment of the Houſe of 


The Articles were read by the Clerk, as fol- 
lows; viz. | 


The AnSWER of Charles Lord Hallifax 7 
the Articles exhibited againſt him by the 
Kmghts, Citizens, and Burgeſſes in Par- 
liament aſſembled, in Maintenance of their 
Impeachment againſt the ſaid Lord Halli- 
fax, for High Crimes and Miſdemeanors, 
fuppos'd to be committed by, him. 


TE E ſaid Lord Halliſar, ſaving to himſelf all 

Advantages of Exceptions to the ſaid Arti- 
cles, and of not being prejudiced by any Words, 
or want of Form; and ſaving to himſelf all Pri- 
vileges and Rights belonging to him, as One of 
the Peers of this Realm; for Anſwer to the ſaid 
Articles, humbly faith, 

I. To the Firſt Article he faith, True it is, 
that ſeveral Perſons did levy and maintain a deſ- 
perate and bloody War and Rebellion in Ireland 
againſt their Majeſties, and were by his Majeſty's 
Courage and Conduct, at the great Expence of 
his Engliſh Subjects, ſuppreſs'd and reduced to their 
Obedience, as in this Article is alledg'd. And 
he further anſwereth and faith, He believes it to 
be true, that on the Fourth of April, 1690, ſuch 
Vote or Reſolve was made by the then Houſe of 
Commons for that Purpoſe, and ſuch Aſſurance 
was given by his Majeſty, and ſuch Addreſſes 
were made bythe Houſe of Commons in the- Year 
1690 and 1692, That no Grant ſhould be made 
ot the Forfeited Lands in Ireland till there ſhould 
be another Opportunity of ſettling that Matter 
in Parliament, in ſuch Manner as ſhould be 
thought moſt expedient; and ſach Anſwers were 
given thereunto as in this Article is and are ſet 
forth, as by the ſaid ſeveral Votes, Reſolvcs, 
Speeches, Addreſſes and Anſwers, to which the 
ſaid Lord craves Leave, for more Certainty, to 
refer himſelf, may appear. 

That in the Years 1693, 1694, 1695, the Par- 
liament of England did meet, and no Act was 
paſs d touching the Forfeited Eſtates, tho* by o- 
ther Ways great Sums were rais'd for the carryi 
on and defray ing the Charges of the War in thoſe 
Years ; and his Majeſty did after, as Rewards to 
ſeveral Perſons who had ſerv'd him in Ireland and 
elſewhere, grant to them ſome of the Forfeited 
Eſtates in Ireland, and the Grantees did enjoy the 


And the ſaid Lord Hallifax further ſaith, That 
his Majeſty did never grant to him, orany in Truſt 
for him, or to his Ule, any of the ſaid Forfeited 
Lands; but of his Grace and Favour, and as a 
Reward for his Faithful Services (which his Ma- 
jeſty was pleas'd to accept) did, by Letters Patents 
under the Great Seal of England, bearing Date on 
or about the Eleventh Day of 22 1697, grant 
to Thomas Railton, Eſq; in Truſt for the ſaid Lord 
Hallifax, (who was then One of the Commiſſioners 
of the Treaſury, Chancellor of the Exchequer, and 
One of the Members of the Houſe of Commons, 
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as in this Article 1s ſet forth) ſeveral Debts, In. 


his Majeſty's Honour, as to have diſſuaded and 
prevented (as much as in them lay) the procuring 
or paſſing any Grant or Grants of the ſaid For- 
feited Eſtates in Ireland; yet Charles (now) Lord 
Hallifax, then the Honourable Charles Montagu, 
Eſq; being a Member of the Honourable Houſe 
of Commons, One of the Lords of the Treaſury, 
Chancellor of the Exchequer, and One of his Ma- 
jeſty's moſt Honourable Privy-Council, hath, 
fince the aforeſaid Fourth Day of March, One 
thouſand Six hundred Ninety-two, preſumed to 
adviſe, paſs, or direct the paſſing a Grant to 
Thomas Railton, Eſq; in Truſt for himſelf, of 
ſeveral Debts, Intereſts, Sum and Sums of Mo- 
ney, amounting in the whole to the Sum of Thir- 
teen thouſand Pounds, or thereabout, due, ow- 
ing, and which ought to have accrued to his Ma- 
jeſty, by reaſon of Attainders, Outlawries, or 
other Forfeitures of the reſpective Perſons for 
whom the ſamẽ were enter d on Record; where- 
by he hath much contributed to the contracting 
great Debts upon the Nation, the laying heavy 
Taxes upon the People, hath highly reflected on 
his Majeſty's Honour, and fail'd in the Perform- 
ance of his Truſt and Duty. | 


II. Whereas by an Act of Parliament, made in 
the Eleventh and Twelfth Years of his Majeſty's 
Reign, entituled, An A for granting an Aid to 
his Majeſty by Sale of the Forfeited and other Eſtates 
and Intereſls in Ireland, and by a Land-Tax in 
England, for the ſeveral Purpoſes therein mention'd, 
tis amongſt other Things enacted, That all and 
every Perſon or Perſons whatſoever, who had by 
Vertue of any Grant or Diſpoſition from his Ma- 
jeſty, or from his Majeſty and the late Queen, re- 
ceived for his or their own Uſe or Benefit, any 
Debt or Debts, or Sum or Sums whatſoever, due 
from any Debt or Debtsof any Forfeiting Perſon, 
mention'd or deſcrib'd in the ſaid Act, or from 
any Perſon or Perſons, ſubject or liable to the 
Payment of any Sum or Sums of Money what- 
ſoever, to any of the ſaid Forfeiting Perſons, ſhould 
be, and they are thereby declared to be reſpective- 
ly liable, and are required to repay every ſuch 
Debt or Debts, Sum or Sums of Money whatſo- 
ever, ſo by him, her or them reſpectively received, 
into the Receipt of his Majeſty's Exchequer in Ire- 
land, on or before the Four and twentieth Day of 
Auguſt, One thouſand Seven hundred. 

And whereas the ſaid Charles Lord Hallifax had, 
before the making of the aforeſaid Act, procured 
for Thomas Railton, Eſq; in Truſt for himſelf, a 
Grant of ſeveral Debts by Judgments and other- 
wiſe, to ſeveral of the ſaid Forteiting Perſons, a- 
mounting to the Sum of Thirteen thouſand Pounds, 
or thereabouts, forfeited to his Majeſty by the 
Attainder, Outlawries, or other Forfeitures of 
the reſpective Perſons to whom ſuch Debts were 
originally due; and, by Vertue of the ſaid Grant, 
the ſaid Lord Hallifax actually received to his own 
Uſe the Sum of One thouſand Pounds, part of 
the before-mentioned Sum of Thirteen thouſand 
Pounds; which ſaid Sum of One thouſand Pounds 
he the ſaid Charles Lord Hallifax ought to have re- 
paid before the faid Four and twentieth Day of 
Auguſt, One thouſand Seven hundred, into the 
Receipt of his Majeſty's Exchequer in Ireland, as 

by 


"+ 


tereſts, Sum or Sums of Money, amounting in th, 
whole to the Sum of 11546 Pounds, 17 Shillins: 
and 8 Pence, or thereabouts : Which Grant S 
conceives, and is adviſed, his Majeſty might the, 
lawfully make, and was lawful for him to acc t 
without Breach of his Duty, or the Truſt Wen 
in him; and denies, That he did at for, or pr. 
cure the ſaid Grant; but confeſſeth, He accepted 
the ſame as a Mark of his Majeſty's Grace * 
Favour; and faith, The faid Grant hath Gae. 
been taken away by Act of Parliament; an" 
ſaith, That the ſaid Grant, made to Thema; 
Railton, is the ſame which was mention'd, or in. 


tended, by the ſaid Article of Impeachment any 


although the Debts, therein mention'd to be grant: 
ed, amount to 11546 Pounds, 17 Shillings ang 
Pence, and no more, yet the ſaid Grant it ſelf. x 
the Time of making thereof, or at any Ties 
afterwards, would not be valued at near the flit 
Sums, becauſe a great part of the ſaid Debts were 
not recoverable ; and he hath not made clear there. 
of, as yet, above 4001. and humbly hopes the ſaid 
Grant hath very little, if at all, contributed t 
the contracting any Debts upon the Nation, or 
laying heavy Taxes upon the People, or any way; 
reflected upon his Majeſty's Honour, or, that he 
hath failed in the Performance of his T'ru# o. 
Duty, as in the Article is ſuggeſted. 

II. To the Second Article the ſaid Lord TT 
ſaith, That he believes it to be true, that ſuch A+ 
was made, and ſuch Clauſe therein as in this Ar. 
ticle is mentioned; and alſo in the ſaid Act there 
is a further Clauſe, That the Grantees from the 
King of any of the Forfeited Eſtates thereby re. 
ſumed, ſhould not be accountable for the Rent, 
Iſſues, and Profits of the ſame, by them receiv 


before the Second Day of November, 1699, bu: 


might retain the ſame to their own Utes, 

And the ſaid Lord Hallifax doth acknow!e lor, 
That after the making the ſaid Grant betore-mc: 
tioned to the ſaid Thomas Railton, the Agents. 
the ſaid Lord Hallifax did receive ſome Monis, 
not exceeding One thouſand Pounds (as he is in- 
formed) out of the Rents and Profits of the For: 
feited Eſtate of the Earl of Clancartv, of which 
no more than the aboveſaid Sum did come clear 
to him the ſaid Lord Hallifax ; and no more, to 
his Knowledge or Belief, hath been received or 
recovered upon the aforeſaid Grant, That the ſaid 
Lord Hallifax gave Direction, after the ſaid Act 
paſs'd, to his Agents in Ireland, to do, in relati- 
on to the Money received, as ſhould be adviſed 
by Council there; by whom his Agents were ad- 
viſed (as they informed the ſaid Lord, and which 
he believes to be true) that the ſaid Monies, be- 
ing received out of the Mean Profits which were 
remitted by that Act, were not within the firlt 
mentioned Clauſe in the ſaid Act: And therefore 
the ſaid Lord does believe, and admit, che ſame 
were not paid into the Receipt of his Majeſty's 
Exchequer in Ireland, nor ought to have been paid 
into the Exchequer, as he humbly inſiſts, and is 
adviſed : And he doth deny, That the Non-pay- 
ment of the ſaid Money into the ſaid Receipt |: 
any Wrong to his Majeſty or the Publick, or 
any Miſapplication; and in caſe the ſaid Money 
ought to have been paid into the ſaid Receip!, 
there are proper Methods and Remedies im th* 
ſaid Act preſcribed, to compel the Payment 0! 


the ſame. 
III. To 
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by the ſaid Act he was requir'd to have done: yet 
the aid Charles Lord Hallifax did not repay the 
laid Sum of One thouſand Pounds, as by the ſaid 
Act he was requir'd to do; but has hitherto, in 
contempt of the Act, refus*d or neglected to re- 

y the ſame: Which Neglect or Refuſal of him 
the ſaid Charles, Lord Hallifax, to repay the ſaid 
Sum of One thouſand Pounds, is a manifeſt 
Wrong to his Majeſty and the Publick, and a 
Miſapplication of that Sum, to other Uſes and 
Purpoſes than by the Act tis appropriated; and 
ought to have been apply'd. N 

Ill. That the ſaid Charles, Lord Hallifax, being 
Member of the Honourable Houſe of Commons, 
One of the Commiſſioners for executing the Office 
of Lord- Treaſurer of England, Chancellor of the 
Exchequer,and One of his Majeſty's moſt Honour- 
able Privy-Council, not contented with the ma- 
ny Employments and Places of Honour beſtow'd 
upon him by his Majeſty, nor with the large and 
exceſſive Gains by him made, by the Incomes and 
Profits ariſing from ſuch Offices and Preferments, 
did (in oppoſition to what he well knew to be 
the true Intereſt of England, and contrary to his 
Oath as a Privy-Counſellor, and his Duty as a 
Publick Miniſter, at a Time when the Nation 
was engag' d in a tedious and expenſive War againſt 
France, tor preſerving the Ballance and Liberties 
of Eurobe, and under ſuch heavy Debts as, with- 
out laying unſupportable Taxes on the People, 
were impoſſible to be ſatisfied) Adviſe, Procure, 
and Aﬀent, not only to the paſſing of divers 
Grants to others in England and Ireland, but did 
obtain and accept of ſeveral beneficial ones to, or 
inTruſt for himſelf : Which ſaid Practices of him, 
the ſaid Lord Hallifax, were a moſt notorious A- 
buſe of his Majeſty's Goodneſs, a great Breach of 
his Truſt, and a very high Vexation and Oppreſſi- 
on of his Mjeſty's other Subjects. 


IV. Whereas by the Common-Iaw, and by 
many Statutes and Ordinances of this Realm, it 
appears to have been the great Care of our An- 
celtors, that the King's Foreſts ſhould be pre- 
ry'd, and in particular the Timber therein grow- 
ing, for the building and repairing of the Navy 
Royal, which has ever been accounted (as it un- 
voubtedly is) the great Security of this Realm: 
And whereas Charles Lord Hallifax was, in the 
Year of our Lord One thouſand Six hundred 
Ninety.ſcven, One of the Commiſſioners of the 
Treaſury, Chancellor of the Exchequer, and of his 
Muyzty's Privy-Council, and oblig'd, as well by 
repeated Oaths, as by the Duty he ow'd to his Ma- 
jy and his Country, to have adviſed, conſult- 
&, and promoted ſuch Matters and Things as 
ſhould, or at leaſt were moſt likely to, redound to 
his Majeſty's Honour and the Nation's Safety; 
yet the faid Charles Lord 1 ＋ not regarding 
the Laws and Ordinances of this Realm, nor his 
laid Duty to his Majeſty and the Publick, but 
purſuing his private Intereſt, did, by Letters of 
Privy-Seal, bearing Date on or about the Sixth 
Day of May, which was in the Year of our Lord 
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III. To the Third Article he ſaith, He was a 
Member of the Houſe of Commons, One of the 
Commiſſioners of his Majeſty's Treaſury, Chan- 
cellor of the Exchequer, and Privy-Counſellor, as 
in the Article is ſet forth z and ſerv'd his Majeſty 
faithfully, as he hopes and believes, in thoſe Sta- 
tions, and was contented with the Employments 
and Places of Honour beſtow'd upon him, and 
with the Incomes and Gains by him made by the 
Juſt and lawful Fees and Profits of the ſame, and 
his Majeſty graciouſly accepted of ſuch his Servi- 
ces; and, as a Mark of his Royal Favour to him, 
did make, for his Benefit, the Grant in the An- 
ſwer to the precedent Article, and the Grant in 
the Anſwer to the ſubſequent Article mention'd ; 
which were all the profitable Grants he, or any 
in Truſt for him, ever had from his Majeſty : And 
the ſaid Lord Hallifax ſays, He conceives, and is 
adviſed, that his accepting ſuch Grants were not 
any Abuſe of his Majeſty's Goodneſs, nor Breach 
of the Truſt repoſed in him, nor were any of his 
Majeſty's Subjects thereby oppreſs'd : And denies, 
that he ever did, in oppoſition to what he knew 
to be the true Intereſt of England, or contrary to 
his Oath or Duty, at any time Adviſe, Procure, 
or Aſſent to the paſſing of any Grant or Grants 
to himſelf, or to any Perſon in Truſt for him, or 
to any other Perſon or Perſons whatſoever ; but 
ſaith, He, as One of the Commiſſioners of the 
Treaſury, in conjunction with the other Com- 
miſſioners, did ſign ſeveral Warrants and Dock- 
ets for ſuch Grants as his Majeſty was pleas'd to 
direct to be paſs d by them; and which, he hum- 
bly conceives and is advis'd, he was, by the Du- 
ty of his Place, oblig'd to do. 


IV. To the Fourth Article he faith, He believes 
it to be true, That our Anceſtors did take great 
care to preſerve the King's Foreſts, and the Tim- 
ber therein growing, for the building and repair- 
ing the Navy Royal, which the ſaid Lord doth 
own hath ever been accounted (and as he believes 
very rightly,) the great Security of the Realm : 
And faith, True it is, he was in the Year 1697 
One of the Commitſheners of the Treaſury, Chan- 
cellor of the Exchequer, and One of his Majeſty's 
Privy-Council, and did from time to time adviſe 
and promote ſuch Matters and Things as were 
moſt likely to redound to his Majeſty's Honour, 
and the Nation's Safety; and denies, that he, at 
any time, preferr'd his Private Intereſt to that of 
the Publick : But doth confeſs and admit, that 
his Majeſty, by his Letters of Privy-Seal, dated 
the Sixth of May, 1697, did, out of his Grace 
and Favour deſign'd to the ſaid Lord Hallifax, 
grant unto Henry Segar, in the Article mention'd, 
and which was in Truſt for the ſaid Lord, the Sum 
of 2000 l. per Annum, to be rais'd by the Fall of 
ſcrubb'd Beech, Birch, Holly, Hazle, Thorns, and 
Orle, in the Foreſt of Dean, in the County of Glou- 
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One thouſand Six hundred Ninety-ſeven, (the 
Kingdom being thenengag'd in an expenſive War, 
and the Debts of the Nation requiring the beſt and 
moſt frugal Management) procure from his Ma- 
jeſty a Grant to Henry Segar, Gent. in Truſt for 
himſelf, of the Sum of Fourteen thouſand Pounds, 
of ſo much ſcrubb'd Beech, Birch, Holly, Hazle, 
Thorns, and Orle, as ſhould by Sale raiſe the 
ſaid Sum of Fourteen thouſand Pounds, to be 
fallen in his Majeſty's Foreſt of Dean, in the Coun- 
ty of Glouceſter, within the ſpace of Seven Years 
time, from the Five and twentieth Day of De- 
cember, One thouſand Six hundred Ninety-ſeven : 
Under colour of which Grant, Beech of a much 
greater Value, a great Number of Sapling-Oaks, 
which might and would have been ſerviceable to 
the Realm, andalſo many Tons of the well-grown 
Timber, fit for the preſent Uſe of the Navy, have 
been cut and fallen, and fold and diſpoſed of for 
the Benefit of the ſaid Lord Hallifax. 

V. Whereas there is not any thing that fo 
much conduceth to his Majeſty's and the Nation's 
Honour and Safety, as the due Ordering and Ma- 
naging of the King's Treaſure, and the Publick 
Revenues; for the Receiving and Iſſuing forth of 
which, the Wiſdom and Policy of this Nation 
has provided and appointed ſeveral and diſtinct 
Officers, with beneficial Salaries, in order that 
they may be a Check to each other, and that no 
Loſs may accrue to his Majeſty or the Publick, 
by the Corruption, Unſkiltulneſs, or Negligence 
of any particular Officer: Yet he, the ſaid Charles 
Lord Hallifax, being one of the Lords of the Trea- 
ſury when by the Death of the Honourable Sir 
Robert Howard the Office of the Auditor of the 
Receipts, and Writer of the Tallies, became va- 
cant, not regarding the ancient Conſtitution and 
approv*d Methods in ordering his Majeſty's Trea- 
ſury, and the publick Revenues, did grant, or pro- 
cure to be granted, to Chriſtopher Montagu, Eſq; 
the Brother of him, the ſaid Charles Lord Halli- 
fax, and then One of the Commiſſioners of the 
Exciſe, the ſaid Place and Office of Auditor of 
the Receipts, and Writer of the Tallies ; which 
ſaid Grant was ſo made and procur'd by the ſaid 
Lord Hallifax in Truſt, as to the Profits there- 
of, for himſelf: So that from and after the paſſing 
of the ſaid Grant, he, the ſaid Lord Hallifax, was 
in effect at the ſame Time one of the Commiſſi- 
oners of the Treaſury, Chancellor of the Exche- 

wer, and Auditor of the Receipts, and Writer 
of the Tallies, and enjoy'd the Profits of the ſaid 
ſeveral Offices z which, by the Conſtitution of 
the Treaſury, are manifeſtly inconſiſtent, and ne- 
ver were, or ought to be, truſted in the ſamePer. 
ſon : The making and procuring of which ſaid 
Grant by him, the ſaid Charles Lord Hallifax, as 
aforeſaid, was a manifeſt Violation of the eſta- 
bliſh'd Courſe and Conſtitution of the Exchequer, 
a Breach of his Truſt, of evil Example, and 
tending, very much to the great Loſs and Preju- 
dice of his Majeſty and the Publick, by opening 
a Way to all manner of corrupt Practices in the 
future Management of the Revenues. 


VI. Whereas 


ceſter, for the ſpace of Seven Years, from the 
25th of December, 1697, as by the ſaid Letters of 
Privy- Seal, to which the faid Lord, for more Cer 
tainty, referreth himſelf, may appear; which . 
was not, nor could be, prejudicial to any Timber 
growing in the ſaid Foreſt; and believes no $; 

ling-Oaks, or Timber, or Trees likely to be Ti. 


ber, were cut down by colour of the ſaid Grant: 


and if any Abuſe were in cutting the Wood, he 
conceives he is not anſwerable for the ſame, fuch 
cutting not having been by his Direction, nor be 
any ways concerning himſelf therein, the Scttino. 
out and Cutting whereof did belong to his, M;. 
jeſty's Surveyor-General, and other his Majeſty; 
Officers, who (as the ſaid Lord hath been informed 
and believes) faithfully diſcharg'd their Truſt in 
the Execution thereof, and took particular Car 
to preſerve the Timber there. 


V. To the Fifth Article the faid Lord Hallira, 
anſwereth and faith, He believes it to be tru, 
that the Ordering and Management of the King's 
Treaſure and publick Revenues conduceth very 
much to the Honour and Safety of his Majeſty 
and the Nation; and, that there are ſeveral di. 
ſtinct Officers with Salaries, for the better receiy. 
ing and iſſuing forth of the ſame, and that are 
Checks upon each other, to prevent any Loſs ty 
his Majeſty or the Publick : And the ſaid Lord 
ſaith, True it is, he was One of the Commiſ. 
oners of the Treaſury, when, by the Death of 
Sir Robert Howard, his Office of Writer of the 
Tallies and Counter-Tallies, commonly call'd 4. 
ditor of the Receipt of Exchquer, became vacant ; 
and thereupon the then Commiſſioners of the 
Treaſury did grant the ſaid Office to Chriſtopher 
Montagu, then One of the Commiſſioners of Ex. 
ciſe, and Brother to the ſaid Lord; which the faid 
Lord does own and admit was done at his Defire 
and Requeſt z but humbly inſiſteth, the ſame wa 
not granted contrary to the ancient Conſtitution, 
or approv'd Methods, in ordering his Majeſty's 
Treaſury, or Publick Revenue: And faith, He 
the ſaid Lord did procure the ſaid Office to be 
granted to his Brother, intending in a ſhort time 
after, by his Majeſty's Permiſſion, when his Ma. 
jeſty's Affairs would permit thereof, to leave h, 
the ſaid Lord's, Employments and Places in the 
Treaſury, and to obtain a Surrender from his faid 


Brother of the ſaid Office, and procure a Grant 


thereof to himſelf z which he hopes, and humbly 
inſiſts, was lawful for him to do: And faith, His 
ſaid Brother duly executed the ſaid Office till at 
ter the ſaid Lord had left, or laid down by his 
Majeſty's Leave, his Places in the Treaſury; and 
then, and not before, his ſaid Brother ſurrender'd 
the ſaid Office, and he, the ſaid Lord, obtain'd a 
Grant of the ſame, as he conceives was lawfal for 
him to do. In all which Proceedings nothing 
was done by him, the ſaid Lord, as he is advisd, 
in violation of the eſtabliſh'd Courſe and Conſt: 
tution of the Exchequer, or to the Lois or Pre- 
judice of his Majeſty, or the Publick : And faith, 
He does not know, or believe, that the ſaid 
ſeveral Offices, as they were executed, were in 
their Nature inconſiſtent with one another; 
and is very ſure his Majeſty, or the Publick, 
_ no ways prejudic'd by the Execution of the 
ame. 
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VI. Whiereas a Treaty and Alliance between 
Leopold the Emperor of Germany, and the States- 
(z-noral of the United- Provinces, was made and 
-oncluded in the Year of our Lord One thouſand 
Six hundred Eighty-nine, upon the Conſideration 
of the Greatneſs of the Common Danger, which 
then threaten'd all Cbriſtendom, from the Exceſ- 
ive Power of France, and the unconſtant Faith 
of the French in the Obſervance of Treaties 
whereby it was agreed, That there ſhould be, 
anch remain for ever, a Conſtant, Perpetual, and 
{nviolable Friendſhip and good Correſpondence 
between his Imperial Majeſty and the States-Gene- 
7a), that cach of them ſhould be oblig'd to pro- 
mote the other's Intereſt, and, as much as in 
them lay, prevent all Damages and Inconveni- 
encies to each other, 

And whereas certain Separate Articles were 
1!ſo at or about that Time made and annex'd to 
the aforeſaid Treaty, whereby the States-Generatl, 
maturely conſidering that France had openly de- 
clar'd in ſeveral Courts, that (notwithſtanding 
the moſt ſolemn Renunciation) they continued 
their Pretenſion by Force of Arms to aſſert for 
the Dauphin the Succeſſion of the Spaniſh Mo- 
narchy, in caſe the King of Spain ſhould die 
without Iffae ; and alſo conſidering what a Blow 
their State would receive, and what Prejudice 
might happen thereby to the Publick Affairs and 
Quiet, did promiſe, That in caſe his ſaid Ca- 
tholick Majeſty ſhould die without Iſſue, they 
would, with all their Force, aſſiſt his ſaid Impe- 
rial Majeſty, or his Heirs, in taking the Succeſ- 
fon of the Spaniſh Monarchy, lawfully belonging 
to that Houſe, together with its Kingdoms, Do- 
minions, and Rights, and in their obtaining and 
ſecuring the quiet Poſſeſſion thereof, againſt the 
French and their Adherents, who ſhould directly 


or indirectly oppoſe that Succeſſion, and with 


Force repel that Force which ſhould be brought 
againlt them. 

hat at the Inſtance of the States-General, in 
purſuance of the faid Treaty and Separate Arti- 
cles, our moſt Gracious Lord and Sovereign, his 
moſt Excellent Majeſty King //7{/am the Third, 
was invited to enter into the Alliance of the 
atorefaid Treaty, and into the Agreement of the 
laid Separate Articles; and thereupon, for re- 
ſtoring and preſerving the Publick Peace and 
Quiet, did afterwards, in the Year of our Lord 
One thouſand Six hundred Eighty-nine, enter 
into, and under the Great Seal of England accept, 
approve, and ratity, and in the molt ſolemn man- 
ner engage and promiſe, Religiouſly and Invio- 
lably ro obſerve the ſame, without Violating the 
laid Treaty or Separate Articles in any Article, 


and Lord Hallifax. 


- 
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VI. To the Sixth Article the ſaid Lord Hallifax 
ſaith, That he believes, that in the Year 1689, 
ſuch Treaty, and Alliance, and Separate Article 
were made between the Emperor of Germany and 
the States General of the United-Provintes, (into 
which his Majeſty and the late Queen entered) 
and ſuch Ratifications thereof were made as in 
this Article is mention'd ; and alfo ſaith, He 
hath heard, and believes, that in the Year of -our 
Lord 1698 a Treaty was made to ſuch Effect as 
in this Article is mention'd; and faith, He ne- 
ver ſaw the ſaid Treaty, or heard the ſame read, 

or does as yet know the Articles or Agreement 
it contains; and denies, that he ever advis'd his 
Majeſty to enter into or make the ſaid Treaty, 
or was ever conſulted upon any Clauſe or Arti- 
cle thereof, or ever encourag'd or promoted the 

ſame. And the ſaid Lord faith, That, as he re- 

members, Mr. Secretary Vernon did at one time 

{end for him, and difcourſe with him and others 

upon an Intimation that was given by a Letter 

from the Earl of Portland, as he remembers, that 

the French King was diſpoſed to commence a 

Negotiation upon ſome general Terms, that were 

then mention'd, to prevent a War in caſe of the 

King of Spain's Death, who was then reported 

to be very ill; and afterwards the ſaid Matter 

was diſcours'd between the Secretary, the then 

Lord-Chancellor, and the ſaid Lord Hallifax, at 

Tunbridge-Wells, when and where the ſaid Lord 

Hallifax made ſeveral Objections to the ſame ; 

and denies, that he gave any Opinion to encou- 

rage or promote the ſaid Treaty, or ever after- 

wards was inform*d of any one Particular rela. 

ting to it, or was ever Conſulted or Adviſed 

upon any Clauſe or Article of it, or was ever 

after told or inform'd, that the ſaid Negotiation 

or Treaty did go on or proceed ; and faith, That 
not being adviſed with, or any ways knowing of 

the ſaid Treaty or Negotiation (except as afore- 

ſaid) he could not diſſuade or obſtruct its taking 

Effect; and ſaith, As he cannot tell what the 

Effects of the Treaty might have been, if the 

ſaid Treaty had been obſerv'd, ſo he conceives 

and inſiſteth, that he is not, nor ought to be an- 

ſwerable for the ſame. 


And having thus laid his Caſe before your Lord- 
ſhips, he humbly faith, and inſiſteth upon it, 
That he is Not Guilty of all or any the Mat- 
ters by the ſaid Articles charg'd, or in them 
ſpecified, in Manner and Form, as the ſame are 
therein and thereby charg'd againſt him. 


HALLIFAX. 


or ſuffering the fame, to the utmoſt of his Po ]- 


er, to be Violated. 


That in the Year of our Lord One thouſand Six hundred Ninety-eight, a Treaty was projected 
and contriv'd in France, to be ſet on foot between his Majeſty, the French King, and the States- 
General, for a Partition of the Spani/h Monarchy, whereby many large Territories thereunto be- 
longing, in caſe of the Deceaſe of the King of Spain without Iſſue, were to be allotted and deli- 


ver d up to France. 


The Tenor and Deſign of which laſt- mentioned Treaty, whilſt the ſame was in Negotiation, 
Was communicated to the ſaid Charles Lord Hallifax, then One of the Commiſſioners for executing 
the Office of Lord High-Treaſurer, Chancellor of the Exchequer, and One of his Majeſty's moft 
Honourable Privy-Council : That the faid Charles Lord Hallifax, well knowing the moſt apparent 
evil Conſequences, as well as the Injuſtice of the ſaid Partition, did not, according to the Truſt 
and Duty-of his ſaid ſeveral Offices, diſſuade, or endeavour to obſtruct its taking Effect; but, on 
the contrary, having neither Regard to his Majeſty's — engaged by the above-mentioned 
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Treaty with the Emperor, and the States - General, to the Trade and known Intereſt of theſe King. 
doms, or the Peace of Europe, did adviſe his Majeſty to enter into the ſaid Treaty; and did ſo far 
encourage and promote the ſame, that the ſaid Treaty was concluded and ratified under the Great. 
Seal of England : Which ſaid Treaty was evidently deſtructive of the Trade of this Realm, a Breach 
of the former Treaty made with the Emperor in One thouſand Six hundred and Eighty-nine, diſho- 
nourable to his Majeſty, highly injurious to the Intereſt of the Proteſtant Religion, and manifeſtly 
rended to diſturb the general Peace of Europe, by altering the Ballance of Power therein, and 
ſtrengthening France againſt the good Friends and ancient Allies of our Sovereign Lord the King, 

And the ſaid Knights, Citizens and Burgeſſes, by Proteſtation, ſaving to themſelves the Liberty 
of exhibiting at any Time hereafter, any further Articles, or other Accufation or Impeachment 
againſt the ſaid Lord Hallifax ; and alſo of replying to his Anſwers which he ſhall make unto the 
ſaid Articles, or any of them, and of offering Proofs to all and every the aforeſaid Articles, and 
to all and every other Articles, Impeachment or Accuſation, which ſhall be exhibited by them, az 
the Caſe ſhall, according to the Courſe of Parliament, require, do pray, That the faid Charles 
Lord Hallifax may be put to anſwer the ſaid Crimes and Miſdemeanors, and that ſuch Proceed- 
ings, Examinations, Trials and Judgments, may be thereupon had and given, as is agreeable to 
Law and Juſtice, | | 


After reading this Day the Articles of Impeachment brought up from the Houſe of Commons 
againſt Charles Lord Hallifax, and hearing his Lordſhip thereupon, who deſired a Copy of the ſaid 
Articles, and ſaid he would put in his Anſwer ſo ſoon as poſſible he could: It is ordered by the 
Lords Spiritual and Temporal in Parliament aſſembled, That the Lord Hallifax may have a Copy of 
the Articles againſt him. | 

Ordered, That the Lords Committees (appointed to draw what was offered at the Free Con- 
ference) do inſpect the Journals, as to what hath happened upon any Occaſion, in relation to 
what paſs'd at a Free Conference Yeſterday, and what hath been done thereupon, and Report to 


the Houſe. 


A Meſſage was ſent to the Houſe of Commons 
by Sir John Hoſkins and Dr. Newton, to acquaint 
them, ** That upon the Occaſion of their laſt 
«« Meſſage Yeſterday, in order to continue a 
good Correſpondence between the Two Hou- 
© ſes, their Lordſhips did immediately appoint 
* a Committee to ſtate the Matters of the Free 
Conference, and alſo 0 inſpect Precedents of 
„What has happened of the like Nature: And 
that the publick Buſineſs may receive no In- 
& terruption, the Time deſired by their Lord- 
„ ſhips for renewing the Free Conference being 
„ elapſed, their Lordſhips defire a preſent Free 
© Conference in the Painted-Chamber, upon the 
« Subject-Matter of the laſt Free Conference, 


The Lord-Steward reported from the Com- 


mittee appointed to draw up what was offered at- 


the Free Conference; viz. 

That Mr. Harcourt opened the Conference, and 
argued firſt againſt the Reaſons given by this 
Houſe, why they could not agree to a Committee 
of both Houſes; but afterwards entered into a 
Debate againſt the Two Reſolutions of this 
Houſe, relating to Impeachments depending; viz. 

Reſolved by the Lords Spiritual and Temporal 
in Parliament aſſembled, Nemine Contradicente, 
That no Lord of Parliament, Impeached of High 
Crimes and Miſdemeanors, and coming to his Trial, 
ſhall, upon his Trial, be without the Bar. 

Rejolved by the Lords Spiritual and Temporal 
in Parliament aſſembled, That no Lord of Parlia- 
ment, Impeached of High Crimes and Miſdemeanors, 
can be precluded from Voting on any Occaſion, ex- 
cept in his own Trial, 

And in his Arguments he uſed this Expreſſion, 
That he wiſhed their Lordſhips had ſent their Reaſons, 
as well as their Reſolutions. 

Sir Bartholomew Shower ſpoke next, in Pur- 
ſuance of the Argument begun by Mr, Harcourt, 


A Meſſage was brought from the Houſe of 
Commons by my Lord Cheney and others (Kaden 
Die) to acquaint this Houſe, viz, ** That the 
Commons are extreamly deſirous to preſerve a 
good Correſpondence between the Two Houſes, 
and to expedite the Trials of the Impeached 
Lords; but conceive it is not conſiſtent with 
the Honour of the Houſe of Commons to re- 
„ new the Free Conference, until they have re- 
*« ceived Reparation by your Lordſhips doing 
*© Juſtice upon Fobn Lord Haver/ham, for the 
* Indignity he Yeſterday offered to the Houle 
of Commons. 


againſt the aboveſaid Reſolutions z and in giving 
Reaſons againſt the latter of the ſaid Reſolutions, 
amongſt other Things did affirm, That ſuch a 
Proceeding would be abborrent from Juſtice. 

In Anſwer to thoſe Gentlemen, the Lord Ha- 
verſham uſed ſome Arguments and Expreſſions, 
which the Managers for the Houſe of Commons 
took Exceptions at; but what thoſe were the 
Committee cannot ſo charge their Memories, a5 
to give the Houſe a particular Account of them: 
And the Lord Haverſbam being deſired by the 
Committee to recolle& what he had ſaid, did 
inform their Lordſhips, That obſerving in the 
Free Conference ſeveral Things ſaid by Mr. Har- 
court and Sir Bartholomew Shower, that reflected 
on the Honour and Juſtice of this Houſe, as he 
apprehended, and that he took to be foreign to 
the Subject. Matter of the Free Conference, he 
thought it his Duty to take notice thereof z but 
in what Expreſſions, he hoped their Lordſhips 
would excuſe him from giving a particular AC- 
count; but denies, that he ſaid ſeveral Thins 
contained in the Paper ſent up by the Houle of 


Commons: but fays, That he deſired to be 
: hear 
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heard oat, and that the Words he had ſpoken 
might be writ down ; but the Managers for 
he Commons broke up abruptly. 

The Lord Haverſbam this Day moved, That he 
may have a Copy of the Commons Charge a- 
againſt him, and Time to anſwer. It is ordered 
by the Lords Spirirual and Temporal in Parlia- 
ment aſſembled, That the Lord Haver ſham ſhall 
have a Copy of the Charge againſt himz and do 
Anſwer thereunto; and that he ſhall have Coun- 
cih allowed him, in order to Anſwer the Charge 
againſt him. 

The Meſſengers ſent to the Houſe of Com- 
mons, return Anſwer, That the Commons will 
end an Anſwer by Meſſengers of their own. 

A Meſſage was brought from the Houſe of 
Commons by the Lord Cheney, and others, to ac- 
quaint this Houſe — See Page 372. 

The Houſe being moved, To inſiſt not to 
have a Committee of both Houſes, touching 
the Trial of the Impeached Lords; and De- 


bate thereupon : 

The Queſtion was put, Whether this Houſe 
ſhall inſiſt upon their Reſolutions, of not allow- 
ing a Committee of both Houſes ? 

It was reſolved in the Affirmative. | 

A Meſſage was ſent by the Houſe of Commons 
by Sir Robert Legard and Dr. Newton, to acquaint 
them, That the Lord Sommers having informed 
« this Houſe, That Sir Stephen Fox, John Smith, 
« Eſq; William Lowndes, Eſqz Stephen Harvey, 
« Eſq; and William Guiſton, Eſq, Members of 
« their Houſe, may be material Witneſſes for 


« him at his Trial on Tueſday next in Weſtminſter-. 


« Hall, this Houſe deſires, That they may have 
« Leave to attend, and give their Teſtimonies 
tat the ſaid Trial; and that a Letter which 
« his Majeſty was pleaſed to write to him in 
One thouſand Six hundred Ninety- eight, be- 
« ing now in their Houle, will be neceſſary for 
* his Defence at his Trial; this Houſe deſires 
« that the ſaid Letter may be produced at the 
« ſaid Trial. 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That an humble 
Addreſs be made to his Majeſty from this Houle, 
That he will ve pleaſed to give Order, that the 
Original Treaties of Partition, of One. thou- 
land Six hundred Nincty-eight, and One thou- 
ſand Six hundred Ninety-nine, and the Earl of 
Portland's and Mr. Secretary Veruin's Letters 
relating thereunto, or Authentick Copies of 
them, may be laid before this Houſe on Monday 
next, at Eleven of the Clock; and that the Lords 
with White Staves attend his Majeſty with this 
Addrefs, ; 


Die Lune 16 Junit, 1701. 


The Meſſengers ſent on Saturday laſt to the 
Houſe of Commons, to deſire ſome ot their 
Members may give Evidence for the Lord Som- 
mers at his Trial in Weſtmintzr-Hall, return An- 
ſwer, That they will ſend an Anſwer by Meſſen- 
gers of their own. 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That che Lords 
with White Staves do humbly attend his Ma- 
ity from this Houſe, to deſire, That the Lord 
Haverſham may have Liberty to Inſpect the T rea- 
lury-Books, in relation to ſeveral Commiſſions 
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— you "A time renewed, and Grants of 'the 

orfei tes in Ireland, which are neceſſary 
for him towards his Defence. rg 

The Earl-Marſhal reported from the Lords 
Committees appointed to conſider of the Me- 
thods and Preliminaties, in order to the Trials 
of the Lords Impeached ; viz. | 

That the Serjeant at Arms be continued in 
the Houſe, to make Proclamations ; which ate 
to be made in the King's Name, N 

That the whole Body of the. Houſe of Peers 
ſhall meet in the Houſe. AY, 

That being ſo met, they ſhall go to Prayers as 
a Houſe, and after Prayers they | ſhall adjourn 
into Weſtminſter-Hall. 0 

That from this Houſe the Lords ſhall go in 
this Manner, . 444 

Firſt the Clerks, then the, Maſters of the 
Chancery, then the Judges, the Gentleman 
Uſher of the Black Rod, then the Lords two 
and two, the youngeſt Barons to go firſt, and ſo 
in Order according to their Precedency, Garter 
King at Arms calling them in their due Places 
by a Liſt; and when they come into Veſtminſter- 
Hall, the Lords are to place themſelves according 
to their Precedency in the Houſe there, till all 
the Peers are placed, | 

T hat the Serjeant at Arms do go before the 
Lord-Keeper, | 

That in Weſtminſter-Hall (the Houſe fitting 
there) the other Ceremonies to be obſerved by 
Officers neceſſary to manage the ſaid Trial, be 
left to be performed according to the uſual Me- 
thods of ſuch Trials. | 

That the Lord-Keeper aſk Leave of the Houſe 
for the Judges to be covered. 

Fhat Proclamation be made for keeping Si- 
ence. 

That at the Trial of the Impeached. Lord, the 
lower Barons Bench ſhall be removed, and a 
Stool ſet near the Bar, where the ſaid Lord is to 
ſit Uncovered, as a Peer, but not in the. Capa- 
city of a Judge; and that he ſhall be admitred 
Council for his Defence. 

That the Lord Great-Chamberlain be ordered 
to take care that the Places behind the Lords be 
kept for Peereſſes and their Daughters; and that 
his Majeſty's Surveyor be required to view the 
Court and Scaffold in Weſtminſter-Hall, and ſee 
that they be ſtrong and firm. 

A Meſlage was ſent to the Houſe of Commons 
by Sir John Franklyn and Sir Richard Holford, to 
acquaint them, That the Lords taking into 
their Care the Ordering of the Trial of John 
„Lord Sommers on Tueſday the Seventeenth of 
June Inſtant, at Ten of the Clock in the Fore- 
* noon, in Weſtminſter- Hall, have prepared ſome 
Notes and Rules to be obſerved at the ſaid 
Trial, which the Lords have thought fic to 
© communicate to them, as follows; viz. 

That the whole Impeachment is to be read, and then 
the Anſwer ; which being done, the  Lord- Keeper is 
to tell the Commons, That now they may go on with 
their Evidence, 

Den the Lord- Keeper is to declare, That now the 
Court is proceeding to hear the Evidence, and deſire 
the Peers to give Attention. 

If any of the Peers, or the Members of the Houſe 
of Commons, that manage the Evidence, or the Lord 
Impeacbed, do deſire to have any Queſtion aſked, they 
muſt defire the Lord- Keeper to af the ſame. 


. 
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- Tf any Doubt doth ariſe at the Trial, no Debate is 
to be in the Court, but the Queſtion ſuſpended to be 
debated in this Houſe. | 

The Members of the Houſe of Commons to be there 
defore the Peers come. 0 to, 

None to be covered at the Trial but the Peers. 

That ſuch Peers, at the Trial of the Impeached 
Lords, who at the Inſtance of the ſaid Lord or of the 
Commons, ſhall be admitted Witneſſes, are to be feworn 
at the Clerks Table, and the Lord- Keeper to adminiſter 
the Oath, and to deliver their Evidence in their own 
Places. 

Thoſe Witneſſes that are Commoners are to be ſworn 
at the Bar by the Clerk, and are to deliver in their 
Evidence there. | 

We Oath to be: The Evidence which you ſhall 
give upon the Impeachment of | 
mall be the Truth, the whole Truth, and 
nothing but the Truth: So help you GO 
and the Contents of this Book. 


The Impeach'd Lords may croſs-examine Witneſſes 


viva voce. 


It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Lords 
with W nice Staves do humbly move his Majeſty, 
from this Houſe, That he will be pleas'd to give 
Order, that ſuch Guards do attend at the Trial 
of the Lord Sommers To-morrow in Weſtminſter- 
Hall, as has been uſual in ſuch Caſes. 


Sir Chriſtopher Wren being come, he was call'd 


in — ſays, The Court is made like this Houſe, 


and a Place for the Commons, He was told, he 
mult take away the loweſt Form, and a Stool muſt 
be ſet within the Bar, for the Lord to be try'd. 

Order'd by the Lords Spiritual and Temporal 
in Parliament aſſembled, That all the Lords be 
ſummon'd to attend this Houſe in their Robes, 
To-morrow at Nine of the Clock, otherwiſe to in- 
cur the utmolt Diſpleaſure of this Houle. 

It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Lord 
Great-Chamberlain be deſired to take Care, and 
give Order, That the Place for the Houſe of Com- 

mons in Weſtminſter-Hal! be kept clear for the 
Commons only; and alſo, That a Place be made 
for the Managers of the Commons, 

It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Mr. Serjeant 
Prat ſhall be, and he is hereby aſſign'd Council 
for the Lord Sommers, at his Trial upon the Ar- 
ticles of Impeachment againſt him. 


A Meſſage was brought from the Houſe of 
Commons by the Earl of Dyſert and others, (the 
17th of June) to acquaint this Houſe , “ That 
« the Commons, in this whole Proceeding a- 
'*«« oainſt the Impeached Lords, have acted with 
all imaginable Zeal to bring them to a ſpeedy 
« Trial; and they doubt not but *twill appear, 
by comparing their Proceedings withall others 
„ upon the like Occaſion, that the Houſe of 
« Commons have nothing to blame themſelves 


<« for, but that they have not expreſſed the Re- 


t ſentment THEIR ANCESTORS have 
&« juſtly ſhewed upon much leſs Ra 
| | % have 


* . 
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It is Ordered by the Lords Spiritual and Tem. 


poral in Parliament aſſembled, Thar Sir %4byT, 
bot, Sir Edmund Harriſon, Robert Yard, Jobn Elli, 
John Tucker, Leonard Hancock, Eſqrs; Jobn Tench. 
and William Popple jun. Gent. do, and they * 
hereby required to attend this Houſe To- mor. 
row at Ten of the Clock in the Forenoon, 3 
Witneſſes on the behalf of Job Lord Sommers 

The — {ent ' to the Houſe of Com 
mons, return Anſwer, That they have deliver... 
their Meſſage. if 28 

A Meſſage was ſent to the Houſe of Common 
by Sir Jobn Francklyn and Sir Richard Holford, 10 
acquaint them, That the Lords, in order 10 keep q 
good Correſpondence between the Two Houſes, an; ;, 
put the Charge againſt John Lord Haverſham i» , 
Courſe of Fuſtice, have ordered (at bis Lordſhip"; Mg. 
tion) his Lordſhip a Copy of the Charge againſt hin 
and that he do put in his Anſwer thereunto, in ard. 
to bring that Matter to a ſpeedy Judgment. 

The Lord Hallifax delivered in his Anſwer tg 
the Articles of Impeachment of the Houſe of 
Commons againſt him, which was read by the 
Clerk. See Page 367. 

A Meſſage was ſent to the Houſe of Common: 
by Sir John Francklyn and Sir Richard Holford, to 
carry down a Copy of the ſaid Anſwer, and to 
acquaint them, That they having, on the Fin Da: 
of April laſt, ſent up io their Lordſhips an Impeach. 
ment againſt William Earl! of Portland, for High 
Crimes and Miſdemeanors; and there being as yet 10 
particular Articles exhibited againſt him, their Lord. 
ſhips think themſelves obliged to put them in mind 
thereof. 

It is Ordered by the Lords Spiritual and Tem. 
poral in Parliament aſſembled, That Henry Bali. 
wyn, Samuel Baldwyn, Thomas Engebam, Gere 
Liddel, Charles Saunderſon, Edward Hayman, Juln 
Mum, Benjamin Baldwin, Reginald Marriot, and 
Jobn Digby, do, and they are hereby required to 
attend this Houſe To-morrow at Ten of the 
Ciock, as Witneſſes on the behalf of Jh Lord 


Sommers. 
Die Martis 17e Funii, 1701. 


The Lord Wharton reported his Majeſty's An- 
ſwer to the Addreſs, in relation to the Original 
Treaties ; viz. 

That his Majeſty would do what be could towards 
it and that He had not the Original Pavers. 

As to the Addreſs for Guards, his Majeſty hats 
complied with it, and given Order for them accu 
ingly. 


A Meſſage was ſent to the Houſe of Commors 
by Sir Jobn Francklyn and Sir Lacon-William Chils, 
on the 2oth Inſtant, to acquaint them, That 
© the Lords, in Anſwer to the Meſſage of the 
© Commons of the Seventeenth Inſtant, ſay, The 
* only true Way of determining which of the 
„Two Houſes has acted with the greateſt Sin- 
te cerity, in order to bring the Impeached Lords 
* to their Trials, is to look back upon the fe- 
ſpective Proceedings. 

The Lords do not well underſtand what the 
& Commons mean by that Reſentment which 
&« they ſpeak of in their Meſſage, Their ho 

ps 
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« have been made their Power of Inipeach- 
« ments, 

« The Commons, on the 31ſt of May, ac- 
« quainted your Lordſhips, That they thought it 
« proper, from the Nature of the Evidence, to 
« proceed in the firſt- place upon the Trial of 
« the Lord Sommers. Upon the firſt Intimation 
from your Lordſhips, ſome Days afterwards, 
« That you would proceed to the Trial of any 
« of the Impeached Lords whom the Commons 


« ſhould be firſt ready to begin with, notwith-- 


« {landing your Lordſhips had before thought 
« fit to appoint which Impeachment ſhould be 
« firſt tried, and affix a Day for ſuch a Trial, 
« without conſulting the Commons, who are the 
© Proſecutors. 
« The Commons determining to expedite the 

« Trials to the utmoſt of their Power, in hopes 
« of attaining that End, and for the more ſpeedy 

« and eaſy adjuſting and preventing any Differ- 
© ences which had happened, or might ariſe, pre- 
« yious to or upon theſe Trials, propoſed to your 

« Lordſhips, at a Conference, the moſt Parlia- 

© mentary and Effectual Method for that Pur- 

« poſe, and that which in no manner intrenched 
« upon your Lordſhips Judicature 3 That a 

© Conference of both Houſes ſhould be nomi- 

© nated, to conſider of the moſt proper Ways 

and Methods of Proceedings upon Impeach- 
© ments, according to the Uſage of Parlia- 

ment. 

© In the next Meſſage to the Commons, upon 

* Mondaythe ꝗth of June, your Lordſhips thought 

* fit, without taking the leaſt Notice of this Pro- 

* poſition, to appoint the Friday then following 

for the Trial of the ſaid Lord Sommers ; where- 

* unto, as well as to many other Meſſages and 

Proceedings of your Lordſhips upon this Oc- 

caſion, the Houſe of Commons might have 
* juſtly taken very great Exceptions 3 yet, as an 

* Evidence of their Moderation, and to ſhew their 
$ Readineſs to bring the Impeached Lords to 
* ſpeedy Juſtice, the Commons inſiſted only on 
their Propoſition for a Committee of both Hou- 
* ſkis, to Scttle and Adjuſt the neceſſary Prelimi- 
* naries to the Trial; particularly, Whether the 
* Impeached Lords ſhould appear on their Trial 
* at your Lordſhips Bar as Criminals : Whe- 
ther being under Accuſations of the ſame Crimes, 
* they ſhould fit as Judges on each other's Trial 
* for thoſe Crimes, or ſhould Vore in their own 
* Caſes, as *tis notorious they have been per- 


| * mitted by your Lordſhips to do in many In- 


* ſtances which might be given: To which Par- 
* ticulars your Lordſhips have not yet given a 
direct Anſwer, though put in mind thereof by 
* the Commons, | | 
* Your Lordſhips, at a Conference, having 
offered ſome Reaſons why you could not agree 
to a Committee of both Houſes, to adjuſt the 
* neceſſary Preliminaries, the Commons there- 
upon deſired a Free Conference, and your Lord- 
* ſhips agreed thereunto ; at which 'tis well 
own to many of your Lordſhips, who were 

* then preſent, what moſt ſcandalous Reproaches 


- © a Right of Im 
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© ſhips own, that the Houſe of Commons have 
ing: And the Lords have 
* the undoubted Power of doing Juſtice upon 
* thoſe Impeachments, by bringing them to Tri- 
* al, and condemning or acquitting the Parties in 
* a reaſonable Time, This Power is derived to 
* them from their Anceſtors; which they will 
not ſuffer to be wreſted from them by any Pre- 
'© tences whatſoever. ; 

Their Lordſhips cannot but wonder, that 
the Commons ſhould not have propoſed a Com- 
* mittee of both Houſes much ſooner, if they 
* thought it ſo neceſſary for the beginning on the 
Trials; no mention being made of ſuch 4 
Committee from the Firſt of April to the 


Sixth of Fune, although, during that Interval, 


their Delays were frequently complained of by 
* the Houſe of — : : 

* The Manner in which the Commions demand 
* this Committee, the Lords look upon as a di- 
rect invading of their Judicature; and there- 
fore, as there never was a Committee of both 
* Houſes yielded to by the Lords, in caſe of any 
* Impeachment for High Crimes and Miſde- 
* meanors ; ſo their Lordſhips do inſiſt; that 
* they will make no new Precedent upon this 
* Occaſion, Many Impeachments for Miſde- 
* meanors have in all Times been determined 
without ſuch a Committee: And if now the 
Commons think fit, by an unprecedented De- 
mand, to form an Excuſe for not proſecuting 
their Impeachments, it is demonſtrable where 
the Obſtruction lies. 
As to the Preliminaries, which the Com- 
* mons mention in particular, as proper to be 
« ſettled” at ſuch a Committee, they have re- 
© ceived the Reſolutions of the Houſe of Lords 
therein by their Meſſage of the Twelfth In- 
* ſtant 53 from which (being Matters relating 
entirely to their Judicature) their Lordſhips 
cannot depart. 

As to the laſt Pretence the Commons would 
* make to ſhelter the delaying the Trials, from 
* ſome Expreſſions which fell from the Lord 
* Haverſham at the Free Conference, at whick 
* Offence was taken; their Lordſhips will only 
* obſerve; | 


Firſt, That they have omitted nothing which 
* might give the Commons all reaſonable Satiſ- 
faction, of their Purpoſe to do them Juſtice in 
that Matter, fo far as is conſiſtent with doi 
© Juſtice to that Lord; and alſo to . 
good Correſpondence with them, às appears by 
* the ſeveral Steps they have taken. 


« Secondly, That this Bufinefs has no relation 
to the Trials of the Impeached Lords: And 
therefore their Lordſhips cannot imagine why 
the Commons ſhould make Satisfaction and 
© Reparation againſt the Lord Haverſham a ne- 
* ceflary Condition for the going on with the 
* Trials, and at the fame time find no Difficulty 
in proceeding on other Buſineſs, 


* and falſe Expreſſions, highly reflecting upon the Honour and Juſtice of the Houſe of Commons, 
© were uttered by John Lord Haverſham ; whereby the Commons were under a Neceſlity of with- 
? drawing from the ſaid Free Conference: For which Offence the Commons have, with all due re- 
* gard to your Lordſhips, prayed your Lordſhips Juſtice againſt the Lord Haverſbam, but have as 


yet received no manner of Satisfaction. 


« The 
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»The Commons reſtrain themſelves from enumerating your Lordſhips very many irregular and 

* unparliamentary Proceedings upon this Occaſion, but think *tis what they owe to Publick Juſtice 

* and all the Commons of England, whom they repreſent, to declare ſome few of thoſe Ræaſ 

© why they peremptorily refuſe to proceed to the Trial of the Lord Sommers on the Seventeenth of 
« June, | 


9 2. Becauſe your Lordſhips have not yet agreed, That a Committee of both Houſes ſhoulq be 
appointed for ſettling the neceſſary Preliminaries; a Method never, until this Time, deny'd by the 
Houſe of Lords, whenſoever the Commons have thought it neceſſary to deſire the ſame, 

« Secondly, Should the Commons (which they never will do) be contented to give up thoſe Rights 
+ which have been tranſmitted to them from THEIR ANCESTORS, and are of abſolute ne. 
* ceſſity to their Proceedings on Impeachments; yet, whilſt they have any regard to Publick Juſtice 
* they never can appear as Proſecutors before your Lordſhips, till your Lordſhips have firſt given 
them SatisfaCtion, that Lords impeach'd of the ſame Crimes ſhall not fit as Judges on each other 
Trials for thoſe Crimes. 

« Thirdly, Becauſe: the Commons have, as yet, receiv'd no Reparation for the great Indignity 
© offer'd to them at the Free Conference by the Lord Haverſham. The Commons are far from ar 
© Inclination, and cannot be ſuppos'd to be under any Neceſſity of delaying the Trial of the Lord 
© Sommers : There is not any Article exhibited by them in maintenance of their Impeachment againg 
© the Lord Sommers; for the Proof whereof they have got full and undeniable Evidence, which they 
will be ready to produce as ſoon as your bee r ſhall have done Juſtice upon the Lord Haverſtun, 
and the neceſſary Preliminaries, in order to the ſaid Trial, ſhall be ſettled by a Committee of both 
« Houſes. 

The Commons think it unneceſſary to obſerve to your Lordſhips, That moſt of the Article; 
«* whereof the Lord Sommers ſtands impeach'd, will appear to your Lordſhips to be undoubtedly true, 
from Matters of Record, as well as by the Confeſſion of the ſaid Lord Sommers, in his Anſwer tg 
© the ſaid Articles, to which the Commons doubt not but your Lordſhips will have a due regard, 


* when his Trial ſhall regularly proceed. 


The Houſe being mov'd to go into Weſtminſter- 

Hall, in order to the Trial of the Lord Sommers : 

After Debate, this Queſtion was put, Whether 

this Houſe ſhall go this Day into the Court in 

IWeſtminſter- Hall, in order to proceed upon the 

Trial of the Lord Sommers, according to the Or- 
der of the Day? 7 

It was Reſolv'd in the Affirmative, 

A Meſſage was ſent to the Houſe of Commons 
by Mr. Baron Tracey and Mr. Baron Berry, to ac- 
quaint them, That the Lords intend preſently to 
proceed to the Trial of 7ohn Lord Sommers in 
Meſtminſter-Ilall. 

The Meſſengers being return'd, acquainted the 
Houſe, That the Commons were adjourn'd. 

Then this Queſtion was propoſed, Whether the 
Earl of Orford, and Lord Hallifax, may with- 
draw at the Trial of the Lord Sommers? 

Then this previous Queſtion was put, Whe- 
ther this Queſtion ſhall be now put ? 

It was Reſolv'd in the Affirmative. 
Then the main Queſtion was put, Whether 
the Earl of Orford, and Lord Hallifax, ſhall have 
Leave to withdraw at the Trial of the Lord Som- 
mers ? 
It was Reſolv'd in the Affirmative. 

Then the Lord-Keeper deſir'd, That ſome fur- 
ther Directions be given to him, in order to the 
Trial in the Hall ; and thereupon it was pro- 
poſed, that this Proclamation be made in the 


Hall, viz. 


Whereas a Charge of High Crimes and Miſdemean- 
ors has been exhibited by the Houſe of Commons, 
in the Name of Themſelves and all the Commons 
of England, againſt John Lord Sommers, all 
Perſons concern'd are to take Notice, that he now 
ſtands upon his Trial, and they may now come 
forth, in order to make good the ſaid Charge. 


After Debate, the Queſtion was put, Whether 
this Proclamation ſhall be made? 
It was Reſoly'd in the Affirmative. 


Order d, That the ſaid Proclamation be made 
in the Hall before the reading the Articles of 
Impeachment, and the Lord Sommers's Anſwer, 
and alſo after they are read. 

Order'd, That the Court in Weſtminſter-114!! be 
clear'd for the Lords, 

Then the Houſe adjourn'd to Veſtminſter- Hal, 
and the Lords were call'd by the Herald, and 
went as order*d ; and, being ſeated in the Hall, 
the Houſe was reſumed. 

Then Proclamation was made for Silence, as 
follows : 


Our Sovereign Lord the King ſtrictly Charges and 
Commands all manner of Perſons to keep Silence, 
upon pain of Impriſoument. © 


Then the Lord-Keeper aſk'd Leave for the 
Judges to be cover'd : Which was agreed to. 

Then Proclamation, as order'd, was made. 

After which, the Articles againſt Jebn Lord 
Sommers were read, and alſo his Lordihip's An- 
ſwer to them, 

After which the ſame Proclamation was again 
made. 

Then the Lord-Keeper declar'd, the Houſe was 
ready to hear the Evidence againſt Zobn Lord 
Sommers, and therefore defir'd the Lords to give 
Attention, 

The Lord Sommers mov'd to have his Counci! 
heard. 

Whereupon the Houſe adjourn'd to the Houſe 
above, and went back in the ſame Manner as 
they came down; and being there, the Houſe was 


reſumed, 


The Houſe being mov'd to acquit the Lord 
Sommers; and after long Debate, and hearing the 
Judges to ſeveral Queſtions aſk'd them by the 
Lords, this Queſtion was propoſed : 

That Jobn Lord Sommers be acquitted of the 
Articles of Impeachment againſt him exhibited 
by the Houſe of Commons, and all Things there- 
in contain'd ; and, that the faid Impeachment 
be diſmiſs'd. | * 
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Then this Queſtion was put, Whether the 

Queſtion now ſtated ſhall be put in the Court 
w? 
8 7 It was Reſolv'd in the Affirmative. 

Then it was agreed and order'd, That in W:ſt- 
minter-Hall the Lord-Keeper ſhall read the Que- 
ſtion, and then call the junior Baron preſent firſt, 
and aſk every Lord, Whether Content? or Not Con- 
tent? and, That every Lord ſtand up when call'd 
to, and give his Vote Content, or Not Content; and 
that the Lord-Keeper, having taken their Votes, 
declare the Majority; and if the Majority be for 
Acquitting the Lord Sommers, the Lord-Keeper 
is to declare it ſo, and particularly to the Lord 
Sommers. 

Then the Houſe adjourn'd again to Weſtminſter- 
Hall, and the Lords went in the ſame Manner as 
before: And being come there, the Houſe was 
reſumed, and Proclamation was made for Si- 
lence. 

The Lord-Keeper put the Queſtion as follows : 

That Jabn Lord Sommers be Acquitted of the 
Articles of Impeachment againſt him, exhibited 
by the Houſe of Commons, and all Things there- 
in contain'd, and that the ſaid Impeachment be 
diſmiſs'd. 


Then the Lord- Keeper aſk' d every Lord, Whe- 
ther Content, or Net? 


Lord Haverſbam Content 
Lord Herbert Content 
Lord Jeffreys Not cont. 
Lord Godolphin Not cont. 
Lord Guilford Not cont. 
Lord Dartmouth Not cont. 
Lord Oſſulſton Content 
Lord Oſborne Content 
Lord Cornwallis Content 
Lord Granville Content 


Lord Berkely 
Lord Lexington 


Content 
Not cont. 


Lord Rockingham Content 
Lord Lucas Content 
Lord Colepeper Content 
Lord Byron Content 
Lord Fermyn Not cont. 
Lord Mobun Content 
Lord Howard Eſcrick Not cont. 
Lord Lovelace Content 
Lord Hunſdon Not cont, 
Lord North Content 
Lord Wharton Content 
Lord Eure Content 
Lord Fitzwalter Content 
Lord Lawarr Not cont. 
Lord Bergavenny Content 
Lord Biſhop of Chicheſter Content 
Lord Biſhop of Lincoln Content 
Lord Biſhop of St. Aſaph Content 
Lord Biſhop of Briſtol Content 
Lord Biſhop of Glouceſter Content 
Lord Biſhop of Peterborough Content 
Lord Biſhop of Norwich Content 
Lord Biſhop of Coventry and Lichfield Content 
Lord Biſhop of Ely Content 
Lord Biſhop of Bangor Content 
Lord Biſhop of Sarum Content 
Lord Biſhop of Exeter Not cont. 
Lord Biſhop of Rocheſter Not cont. 
Lord Biſhop of London Not cont, 
Vol. V. 
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Lord Viſcount Weymouth Not cont,” 
Lord Viſcount Say and Scale Content 
Earl of Rochford Content 
Earl of Romney Content 
Earl of Warrington Not cont. 
Earl of Scarborough Content 
Earl of Marlborough Not cont. 
Earl of Montagu Content 
Earl of Portland Content 
Earl of Plymouth Not cont. 
Earl of Abingdon Not cont. 
Earl of Rocheſter Not cont. 
Earl of Nottingbam Not cont. 
Earl of Berkeley Content 
Earl of Radnor Content 
Earl of Macclesfield Content 
Earl of Feverſham Not cont. 
Earl of Shaft/bury Content 
Earl of Burlington Content 
Earl of Bath Content 
Earl of Eſſex Content 
Earl of Scarſdale Not cont. 
Earl of Thanet Not cont. 
Earl of Carnarvon Not cont. 
Earl of Kingſton Content 
Earl of Stamford Content 
Earl of Peterborough Not cont. 
Earl Rivers Content 
Earl of Denbigh Not cont. 
Earl of Dorſet Content 
Earl of Suffolk Content 
Earl of Huntingdon Content 
Earl of Derby Not cont. 
Earl of Oxford Not cont. 
Lord Chamberlain Not cont. 
Earl-Marſhal Content 
Lord Great-Chamberlain Not cont. 
Marquis of Normanby Not cont. 
Duke of Newcaſtle Content 
Duke of Schomberg Content 
Duke of Bolton Content 
Duke of S/. Albans Content 
Duke of Northumberland Not cont. 
Duke of Somerſet Not cont. 
Lord Steward : Content 
Lord Privy-Seal Content 
Lord Archbiſhop of Canterbury Content 


The Lord-Keeper declar'd, the Majority was 
for Acquitting z and then declar'd, 

That Jobn Lord Sommers was Acquitted of the 
Articles of Impeachment againſt him exhibited 
by the Houſe of Commons, and all Things there- 
in contain'd ; and, That the ſaid Impeachment 
was diſmiſs'd. 

And alſo declar'd to the Lord Sommers, That 
he was Acquitted, 

Then the Houſe adjourn'd to the Houſe above z 
and being come thither, the Houſe was reſumed, 
and the following Order made. 

It is Conſider' d, Order'd, and Adjudg'd by 
the Lords Spiritual and Temporal in Parliament 
aſſembled, I hat 7abn Lord Sommers ſhall be, and 
he is hereby Acquitted of the Articles of Im- 
peachment againſt him exhibited by the Houſe 
of Commons, and all Things therein contain'd; 
and, That the ſaid Impeachment ſhall be, and is 
hereby diſmifs'd. 15 

It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Procee- 
dings in this Houſe upon the Impeachments be 

See printed 7 
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printed; and, That the Lords Committees ap- 
pointed to conſider of the Manner of Proceeding 
on Impeachments, do meet To- morrow at Ten 
© Clock, and inſpect the Journals, and draw up 
the Matter relating thereunto, in order to be 
printed, and report to the Houſe. 


A Meſſage was ſent to the Houſe of Commons 
by Sir Jobn Francklyn and Dr. Ediſbury, to ac- 
uaint them, That this Houſe hath appointed Mon- 
y, the Three and twentieth Day of this Inſtant June, 
for the Trial of Edward Earl of Orford, in Welt- 
minſter-Hall, at Ten a-Clock. 


Die Mercuxii 18* Junii, 1701. 


It is order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That this Houſe 
will proceed to the Trial of Edward Earl of Or- 
ſord on Monday the Three and twentieth Day of 
this Inſtant June, at Ten of the Clock in the 
Forenoon, in Weſtminſter- Hall, 


A Meſſage from the Houſe of Commons by the 
Lord Mordaunt and others (on June the 20th) to 
acquaint this Houſe, That in Anſwer to the Meſſage 
of the Lords, appointing Monday next for the Trial 
of the Earl of Orford ; That the Lords bave been ac- 
quainted, that the Commons would proceed, in the firſt 
place, againſt the Lord Sommers ; and they are ready 
zo go to that Lord's Trial, as ſoon as ever the Commons 
have receiv'd Satisfaftion for the Aﬀront offer d to the 
Houſe of Commons by the Lord Haverſham at the 
Free Conference, and that the neceſſary Preliminaries 
are adjuſted by a Committee of both Houſes. 


Die Jovis 197 Juni, 1701, 


The Houſe being mov'd, That an Anſwer be 
drawn to the Meſſage receiv'd from the Houſe of 
Commons the Seventeenth Inſtant, it is order'd 
by the Lords Spiritual and Temporal in Parlia- 
ment aſſembled, That the Committee appointed 
to conſider of the Manner of Proceeding on Im- 
peachments, do withdraw preſently, to draw an 
Anſwer to the ſaid Meſſage. 

Then the Houſe was adjourn'd during Plea- 
ſure, and the Lords went to the Committee; 
which being ended, 

The Houſe was reſumed, and the Earl of Stam- 
ford reported what they had drawn in Anſwer to 
the Meſſage receiv'd from the Houſe of Com- 
mons the Seventeenth Inſtant; which was read, 
and d to. 

A Meſſage was ſent to the Houſe of Commons 
by Sir Fobn Francklyn and Sir Lacon-William Child. 
See Page 374. ; 

This Day John Lord Haverſham delivered his 
Anſwer to the Charge of the Houſe of Commons 
exhibited againſt him the Thirteenth Inſtant ; 
which was read by the Clerk, as follows; viz. 


The ANSWER of John Lord Haverſham 
to the Charge exhibited againſt him by the 
Commons, for Words ſpoben at a Free Can. 
ference, on the Thirteenth Day of this ly. 
tant June, One Thouſand Seven Hundred 
and One. | 


IHE faid Lord Haverſbam ſaving to him. 

ſelf all Advantages of Exception to the (aid 
Charge, and of not being prejudic'd by any want 
of Form in this his Anſwer z and alſo ſaving to 
himſelf all Rights and Privileges belonging to 
him as one of the Peers of this Realm ; tor An. 
ſwer to the ſaid Charge, ſaith, That on the Sixth 
Day of June, One thouſand Seven hundred and 
One, the Commons, by a Meſſage ſent to the 
Lords, deſir'd a Conference upon their Meſſage tg 
the Commons of the Fourth of June; in which 
Conference they propos'd to the Lords, That a 
Committee of both Houſes ſhould be nominated, 
to conſider of the moſt proper Ways and Method; 
of proceeding on the Impeachments of the Lords, 
according to the Uſage of Parliament. That on 
the Tenth of June the Lords deſir'd another Con- 
ference with the Commons; in which they deli. 
ver'd them their Reaſons why they could not 
agree to the appointing ſuch Committee ; viz, 
Firſt, That they could not find that ever ſuch a 
Committee was appointed on Occaſion of Im- 
peachments for Miſdemeanors ; and their Obli- 
gation to be cautious in admitting any thing new 
in Matters relating to Judicature. Second!y, That 
altho* a Committee of this nature was agreed to, 
upon the Impeachments of the Earl of Danby and 
the five Popiſh Lords for High-Treaſon ; yet 
the Succeſs, in that Inſtance, was not ſuch as 
ſhould encourage the purſuing the ſame Method, 
tho' in the like Caſe : And, that after much 
Time ſpent in that Committee, the Diſputes 
were ſo far from being adjuſted, that they occa- 
ſion'd the abrupt Concluſion of a Seſſion of Par- 
liament. Thirdly, That the Method of Proceed- 
ings on Impeachments for Miſdemeanors are ſo 
well ſettled by the Uſage of Parliament, that nc 
Difficulties were likely to happen, nor none had 
been ſtated to them: And, that all the Prelimi- 
naries in the Caſe of Stephen Gondeit, and others, 
(which. was the laſt Inſtance of Impeachments for 
Miſdemeanors) were eaſily ſettled and agreed to, 
without any ſuch Committee. Fourthly, That the 
Propoſal of the Commons came fo very late, that 
no other Fruit could be expected of ſuch a Com- 
mittee,. but the preventing of the Trials during 
this Seſſion. Whereupon the Commons, on the 
Twelfth of June, deſic'd of the Lords a Free Con- 
ference on the Subject- Matter of the laſt Conte- 
rence. That the Lords, on the ſaid Twelfth of 
June, came to Two Reſolutions in relation to the 
Lords impeach'd : ** Frft, That no Lord of Par- 
* liament, impeach'd of High Crimes and Miſde- 
** meanors, and coming to his Trial, all, upon 
* his Trial, be without the Bar. Secondly, That 
* no Lord of Parliament, impeach'd of High 
Crimes and Miſdemeanors, can be precluded 
from Voting on any Occaſion, except in his 
* own Trial.” And by Meſſengers of their own the 
Lords acquainted the Commons with the ſaid two 


Reſolutions, and alſo, that they agreed to a F rer 


Conference with the Commons, and appointed 
the next Day. That upon the Thirteenth of 7% 
2 Mr. Har- 
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Mr. Harcourt, one of the Managers, began the 
Free Conference on the Part of the Commons, 
and argued upon the Four Reaſons given by the 


Lords, why they could not agree to the appoint- 


ing a Committee of both Houſes ; and princi- 
pally relied upon the Inſtance in the Caſe of the 
Popiſh Lords; and inſiſted upon the Delay, that 
the not agreeing to the Nomination of ſuch a 
Committee would neceſſarily occaſion, whereby 
the Lords Trials, and the Juſtice due to the Na- 
tion would be retarded, And departing from 
the Subject · Matter of the ſaid Conference, (which 
was, Whether it was requiſite to appoint or not 
point ſuch a Committee?) the ſaid Manager 
ducourſed upon the latter of the Two Reſoluti- 
ons of the Lords communicated to the Com- 
mons, and ſaid, That he wiſhed the Lords had ſent 
dun their Reaſons, as well as their Reſolutions : 
Which Words ſeemed to the Lord Haverſham, to 
carry therein an Implication, as if the ſaid Reſo- 
lution could have no Reaſon to juſtify it. That 
Sir Bartholometo Shower, another Manager for the 
Commons, obſerved the ſame Method of Diſ- 
courſe: And having argued upon the Lords Rea- 
ſons, departed from the Subject- Matter of the 
Free Conference: And inveighing againſt the Man- 
ner of the Lords Judicature, aſſerted by their Re- 
ſolutions, ſaid, That it was abborrent to Juſtice. 
Which Expreſſion being foreign as the ſaid Lord 
Haverſham apprehended) to the Subject- Matter 
of the faid Free Conference, which was, Whe- 
ther ſuch Committee of both Houſes ſhould be 
appointed or not? the ſaid Lord being appointed 
by the Lords for One of the Managers of the faid 
Free Conference on their Behalf, in Vindication 


of the Honour and Jultice of the Houſe of Peers, 


and of their Judicature and Reſolutions, in An 
ſwer to what has been ſaid by the Managers for 
the Commons, he ſpoke to the Effect following: 
* Gentlemen, I ſhall begin what I have to fay, 
* as that worthy Member who opened this Con- 
« ference, That there is nothing the Lords more 
* deſire, than to keep a good Correſpondence, 
«* which is ſo neceſſary to the Safety of the Na- 
tion, and the Diſpatch of the publick Buſinels ; 
* and nothing they have more caretully avoided, 
* than what may create a Miſunderſtanding be- 
* tween the Two Houſes. A greater Inſtance 
* of which could not be given, than the Meſ- 
* ſages my Lords returned to ſome the Commons 
* had ſent them up; in which they took care 


to expreſs themſelves ſo curiouſly, that no 


* Heat might ariſe from any Expreſſion of theirs. 
* And as to what the worthy Members mention- 
* ed, in relation to Delay, the repeated Remem- 
* brances ſent the Commons, with relation to 
the ſending up the Articles againſt the Im- 
** peached Lords, are a ſufficient Inſtance how 


4 Gefirous they are that theſe Matters ſhould pro- 


*ceed, And the Lords have this Satisfaction, 
that it is not on their Part that the Trials are 
*not in a greater Forwardneſs; they cannot but 
* look upon it as a great Hardſhip, that any 
* ſhould lie under long Delays of Impeachment: 
* Perſons may be incapable ; Facts may be forgot. 
ten; Evidences may be laid out of the way 
* Witneſſes may die; and many the like Acci- 
* cents may happen. The Inſtance the worthy 
Members give of the Popiſh Lords, as it is a 

a * 85 another Nature, and not fully to 

ol, V. 
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the Point, ſo it ſeems to make againſt what it 
s was brought for: For the worthy Members ſay, 
There was but One of the Lords brought to ſut- 
<* tice, though Four more (as I take it) were ac- 
cuſed. And can any Man believe, that the Com- 
* mons have a mind to bring only One of theſe 
Lords to Trial? It is inconſiſtent with the Opi- 
nion that every body muſt have of their Jut- 
«* tice, And as to the Point of Judicature, it were 
very hard upon the Lords, that no Perſon ſhould 
be brought to Trial, till the Judicature of the 
« Houſe be ſofirſt. The Judicature of the Lords 
is their Peculiar, and hath in former Ages been 
« Sacred with the Commons themſelves, And 
this Houſe perhaps hath as much Reaſon to be 
« jealous and careful of it, as any other Houſe 
ever had, eſpecially when one ſingle Precedent 
is ſo urged and inſiſted upon. One Thing 
there is, which a worthy Member mentioned, 
though I cannot ſpeak to it at large, becaufe I 
* think my. ſelf bound up by the Reſolutions of 
the Houſe; yet it muſt have ſome Anſwer, 
(this is) As to the Lords voting in their own 
« Caſe: It requires an Anſwer, though I cannot 
enter into the Debate of it. The Commons 
o themſelves have made this Precedent z for in 
* theſe Impeachments they have allowed Men, 
< equally concerned in the ſame Facts, to vote in 
c their Houſe: And we have not made the Di- 
c ſtinct ion in ours, that ſome ſhould vote, and ſome 
not. The Lords have ſo high an Opinion of the 
« Juſtice of the Houſe of Commons, that they be- 
< ljeve Juſtice ſhall never be made uſe of as a Maſk 
« for any Deſign. And therefore give me leave to 
« ſay, though I am not to argue it, Tis to me a 
plain Demonſtration, that the Commons think 
e theſe Lords innocent; and I think the 0 
& ſition is undeniable : For when there are ſever- 
& al Lords in the ſame Circumſtances, in the ſame 
« Facts, there is no Diſtinction 3 and the Com- 
% mons leave ſome of theſe Men, at the Head of 
Affairs, near the King's Perſons, to do any 
„ Miſchief, if they were inclinable to it; it looks 
« as if they thought them all innocent. Chis is 
« a Thing I was in hopes I ſhould never have 
* heard aſſerted, when the Beginning of it was 
« from the Houſe of Commons.” 

The ſaid Lord being here interrupted, he de- 
fired to be heard out, and that his Words might 
be taken down in Writing, But the Managers 
for the Conference broke up, and departed, refu- 
ſing to hear any Explanation, Now the ſaid 
Lord, as to any implicit Charge of a Deſign to 
reflect on, or diſhohour the Houſe of Commons, 
denies any ſuch Defign' or Intention, having for 
many Years had the Honour to fit in the Houſe 
of Commons, and having ever had-an honourable 
and reſpe&tul Senſe thereof: But the ſaid Lord 
was led to expreſs himſelf in the manner afore- 
ſaid, for the Reaſons aforefaid; and takes himſelf 
to be juſtified therein, by the Facts and Reaſons 
OOO, Lan | 

That the Nature of that Conference was, 
That it ſhould be Free: The Occaſion of it, 
becauſe either Houſe apprehended the other to 


be in an Error: And the End of it, That each 
Side may urge ſuch Facts as are true, and ſuch 
Reaſons are as forcible to convince. That one 
Article of Impeachment againſt Joby Lord Som- 
mers was, That the Treaty of Partition, of One 
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thouſand Six hundred Ninety- nine, was ratified 
under the Great-Seal, which then was in the Cuſ- 
tody of the ſame Lord, then Lord Chancellor of 
England. That the Commons, on the Firſt of 
April, One thouſand Seven hundred and One, re- 
ſolved, That the Earl of Portland, by negotia- 
ting and concluding the Treaty of Partition, was 
guilty of a High Crime and Miſdemeanor z and 
urſuant thereto, lodged an Impeachment againſt 
him in the Houſe of Peers. Which Vote and 
Impeachment could not have Reference to any 
Treaty, other than the Treaty of Partition of 
One thouſand Six hundred Ninety-nine, the Treaty 
of One thouſand Six hundred Ninety-eight not be- 
ing before the Houſe of Commons till after the 
Time of that Vote and Impeachment ; and yet 
the Earl of Jerſey, who then was Secretary of 
State, and Privy-Counſellor, and actually ſigned 
the ſaid Treaty of One thouſand Six hundred 
Ninety-nine, as a Plenipotentiary with the Lord 
Portland, ſtands Unimpeached, and continues at 
the Head of Affairs, being Lord Chamberlain, 
near his Majeſty's Perſon, and in his Preſence and 
Councils (without Complaint.) That the Earl of 
Orford, and the Lord Sommers and Hallifax are 
ſeverally Impeached for adviſing the Treaty of 
Partition of One thouſand Six hundred Ninety- 
eight; and yet Mr. Secretary Vernon, who then 
was Secretary of State, and a Privy-Counſellor, 
and acted in the promoting of the Treaty of Par- 
tition of One thouſand Six hundred Nanety-eight, 
ſtands Unimpeached, and ſtill continues one of 
the Principal Secretaries of State: And Sir Foſepb 
Williamſon, who then was a Privy Counſellor, 
and tranſacted and ſigned the Treaty of Partition 
of One thouſand Six hundred Ninety-eight, as a 
Plenipotentiary, ſtands Unimpeached. That the 
Lord Hallifax is Impeached, for that he, being a 
Commiſſioner of the Treaſury, aſſented to the 
paſſing of divers Grants from tie Crown, to ſe- 
veral Perſons, of Lands in Ireland; and yet Sir 
Edward Seymour, Sir Stephen Fox, and Mr. Pelham, 
who being ſeverally Lords Commiſſioners of the 
Treaſury, did ſeverally aſſent to the paſſing of 
divers like Grants from his Majeſty of Lands in 
Treland, ſtand Unimpeached. That in the Im- 
peachments againſt the Earl of Orford and Lord 
Sommers, one of the Articles againſt them: is for 
ring a Commiſſion to Capt. William Kidd , 

and likewiſe a Grant under the Great-Seal, of the 
Ships and Goods of certain Perſons therein nam- 
ed, to certain Perſons in Truſt for them; and 
yet other Lords, equally concerned in procuring 
the ſaid Commiſſion and Grant, ſtand Unimpeach- 
ed. That the ſaid Mr. Secretary Vernon, Sir Ed- 
ward Seymour, Sir Stephen Fox, and Mr. Pelham, 
notwithſtanding their being Parties in the ſame 
Facts charged in the ſame reſpective Impeach- 
ments, have been permitted to fit and vote in the 
Houſe of Commons touching the ſaid Impeach- 
ments, and the Matters thereof. That theſe 
Facts being true, and publickly known, the Con- 


ſequences reſulting therefrom (as the Lord Haver- 


ſham apprehended) are undeniable ; viz. That 
the doing of the ſame Thing by Two Perſons 
in equal Circumſtances, cannot be a Crime in 
one, and not in the other. That the Commons 
had no Reaſon to inſiſt, That the Lords ſhould 
not permit that in their Members, which the 
Commons had firſt permitted, and continued to 
3 


permit; and fo begun the firſt Precedent in their 
own Members. That it muſt be thought, that 
the Impeached Lords (notwithſtanding the Fach 
alledged in the Impeachments) are innocent of 
Danger to the King, when the Lord Ferſey and 
Mr. Secretary Vernon, who are reſpectively con- 
cerned in the Partition Treaties, are permitted 


without Complaint, to be at the Head of at. 


fairs, and in the King's Preſence, and of his Coun. 
dils, as not dangerous. That the Word Jy. 
cent, uſed in the Words ſpoken by the ſaid Lord 
Haverſham, can extend no farther than to ſuch 
Matters as were done by the Impeached Lorgs 
of the ſame Nature with what was done by thoſs 
Unimpeached. All which Facts being true, and 
the Conſequences obvious, the ſaid Lord being 
ready to prove the ſame ; he inſiſts, That the 
Words ſpoken by him at the ſaid free Conference, 


were not ſcandalous or reproachful, nor falſe or 


reflecting on the Honour or Juſtice of the Houſ: 


of Commons; but were ſpoken upon a juſt Oc. 
caſion given, in Anſwer to ſeveral Exprellions 
that fell from the Managers for the Commong, 
remote (as he conceives) from the Matter in 

ueſtion, and reflecting on the Honour and Juſ. 
tice of the Houſe of Peers, and in Maintenance 
and Defence of the Lords Reſolution aud Judi. 
cature, and conformable to the Duty he owes ty 
the ſaid Houſe. And the ſaid Lord humbly de. 
mands the Judgment of this Honourable Houſe 
therein. And the ſaid Lord Haverhham denics, 
That he ſpoke the Words ſpecified in the (aid 
Charge, in ſuch Manner and Form as the {ame 
are therein ſet down. And having thus given a 
true Account of this Matter; and it being true 
and indiſputable, That ſome Lords in this Houſe, 
equally concerned in Facts, for which other Lords 


are Impeached by the Houſe of Commons, are 


ſtill near the King's Perſon, in the greateſt Places 
of Truſt and Honour, and Unimpeached ; and 
alſo, That ſeveral Members of the Houſe of Com- 
mons, equally concerned in the ſame Facts, tor 
which ſome of the Lords are Impeached, do how- 
ever remain Unimpeached z the ſaid Lord thinks, 
ſuch a Truth could never have been more pro- 
perly ſpoken, in the Maintenance and Defence 
of your Lordſhips Judicature and Reſolutions: 
And inſiſteth, That what he had ſaid at the Free 
Conference was not any ſcandalous Reproach, or 
falſe Expreſſion, or any ways tended to make a 
Breach in the good Correſpondence between the 
Lords and Commons, or to the interrupting the 
Publick Juſtice of the Nation, by delaying the 
Proceedings on the Impeachments, as in the ſaid 
Charge alledged ; but agreeable to Truth, in 
Diſcharge of his Duty, and in the Defence of 
75 3 Right and Judicature of this 
oule, 


HAVERS HAM. 


Ordered, That a Copy of the Lord Haverſlam 
Anſwer be ſent to the Houſe of Commons. 

Then a Meſſage was ſent to the Houſe of 
Commons, by Sir Jobn Francklyn, and Sir Laces 
William Child, to carry down a Copy of the a 
boveſaid Anſwer, 
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Bridges, Elq ; George Cornwal, Elq ; Capt. 


Die Veneris 20 Jun, 1701. 


A Meſſage from the Houſe of Commons by 
the Lord Mordaunt, and others. See Page 378. 
Order'd, That the Committee appointed to 
conſider of the Manner of Proceedings on Im- 


peachments, do meet preſently, and draw an An-. 


{wer to this Meſſage. 

The Earl of Stamford reported from the Lords 
Committees, appointed to conſider of the Manner 
of Proceedings on Impeachments, the Anſwer 
drawn by them, in anſwer to the Commons Meſ- 
ſage this Day: Which was read, and agreed to, 
as follows: 

A Meſſage was ſent to the Houſe of Commons 
by Mr. Grey and Dr. Newton, to acquaint them, 
« Thatin Anſwer to the Meſſage of the Houſe 
« of Commons this Day, the Lords do acquaint 
« the Commons, That they might have known, 
« by the Records of the Houſe of Lords, that 
« the Lords have proceeded to the Trial of the 
« Lord Sommers, on Tueſday laſt, being the Day 
appointed; and the Commons not appearing 
« to maintain their Articles againſt the ſaid Lord, 
« the Lords have, by Judgment of their Houſe, 
« acquainted him of the Articles of Impeachment 
« againſt him, exhibited by the Houſe of Com- 
« mons, and all things therein contain'd, and 
& have diſmiſs'd the ſaid Impeachment. 

And the Lords. have appointed Monday 
next for the Trial of the Earl of Orford ; 
n which Day they will proceed on the ſaid 
Trial. | 

The Commons (til! preſſing for a Committee 
* of both Houſes (which the , jou never can 
* conſent to, for the Reaſons already given) their 
* Lordſhips can infer nothing from the r perſiſt- 
* ing in that Demand, than that they never de- 
* ſign*d to bring any of their Impeachments to 
„ Tral. 

As to the Lord Haverſbam, his Anſwer is 
* now before the Houſe of Commons, and the 
Lords relolve to do Juſtice in the Matter. 


Die Sabbati 21 Funii, 1701. 


The Houſe being mov'd to conſider what is fit 
to be done in relation to the Charge of the Houſe 
of Commons againſt John Lord Haverſbam; and 
after due Conſideration thereof, and the Lord 
Haver/ham deſiring to be proſecuted, it was pro- 
poſed as follows : 

That the Anſwer of Jobn Lord Haverſham to 
the Charge ſent up againſt him by the Houſe of 
Commons, having been ſent down to that Houſe z 
lt is reſolv d, by the Lords Spiritual and Temporal 
in Parliament aſſembled, That unleſs the ſaid 
Charge ſhall be proſecuted againſt the ſaid Lord 


Haverſbgm with Effect by the Commons, before 


the End of this Seſſion of Parliament, the Lords 
will declare and adjudge him wholly Innocent of 
the ſaid Charge. 


Then this Queſtion was put, Whether this 


Reſolution ſhall be agreed to ? 


It was reſolved in the Affirmative. 

It is order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Sir David 
Mitchell, Sir Edmund Harriſon, George Dorrington, 
Eq; Joſepbhurcbet, Eſq; Capt. George Bynns, Brooke 
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Griffith, —— Holmes, Edmund Hayman, and 
Traverſe, Eſq; his Majeſty's Surveyor-General, 
do, and they are hereby requir'd to attend this 
Houſe on Monday next, at Ten of the Clock in 
the Forenoon, as Witneſſes on the behalf of Ed- 
ward Earl of Orford. 

A Complaint being this Day made of certain 
printed Votes of the Houſe of Commons, dated 
the 20th Inſtant, wherein there are ſeveral Things 
highly reflecting on the Houſe of Peers; It is Or- 


der'd by the Lords Spiritual and Temporal in 


Parliament afſembled, That the Conſideration 
thereof ſhall be adjourn'd to Monday next, and al! 
the Lords ſummon'd to attend with Special No- 
tice of this Order. 


Die Lune 23* Junii, 1701. 


The Earl of Stamford acquainted the Houſe, 
from the Lords Committees appointed to draw, 
or extract out of the Books, what is to be prin- 
ted in relation to the Lords Impeach'd, and the 
Proceedings thereupon, what was tranſerib'd in 
order thereunto ; and, that there was more to be 
extracted, which as yet was not tranſcrib'd : 
Whereupon it was ordered, by the Lords Spiritual 
and Temporal in Parliament aſſembled, That any 
Three of the Lords of the faid Committee do 
meet when they pleaſe, after the Houſe is up, 
and give Order to the Clerk for what ſhall be 
further tranſcrib'd out of the Journals, in order to 
the printing thereof. | ng 

The Houſe reſumed the adjourn'd Debate up- 
on the printed Vores of the Houſe of Commons 
of the Twentieth Inſtant. After Debate, it was 

ropoſed to declare, That the Reſolutions of the 
Houſe of Commons, in their Votes of the Twen- 
tieth Inſtant, contain moſt unjuſt Reflections on 
the Honour and Juſtice of the Houſe of Peers, 
and are contriv*d to cover their affected and un- 
reaſonable Delays in proſecuting the Impeach'd 
Lords. 

The Queſtion was put, Whether this ſhall be 
the Reſolution of the Houſe? | 

It was reſolv'd in the Affirmative. 

I. It is reſolv'd, by the Lords Spiritual and 
Temporal in Parliament afſembled, That the Re- 
ſolutions of the Houſe of Commons, in their 
Votes of the Twentieth Inſtant, contain moſt 
unjuſt Reflections on the Honour and Juſtice of 
the Houſe of Peers, and are contriv'd to cover 
their affected and unreaſonable Delays in ptoſe- 
cuting the Impeach'd Lords. | 

It being alſo propoſed to declare, That the faid 
Reſolutions do manifeſtly tend to the Deſtruction 
of the Judicature of the Lords, to the rendering 
Trials on Impeachments impracticable for the fu- 
ture, and to the ſubverting the Conſtitution of 
the Engliſb Government. 

The Queſtion was put, Whether this ſhall be 
the Reſolution of the Houſe ? 

It was reſolv'd in the Affirmative. 

II. It is refolv'd by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the ſaid 
Reſolutions do manifeſtly tend to the Deſtruction 
of the Judicature of the Lords, to the rendering 
Trials on Impeachments impracticable for the 
future, and to the ſubverting the Conſtitution of 
the Engliſb Government. CONES ING 

It being alſo propoſed to declare, That what- 
ever ill Conſequences may ariſe from the fo 5 — 
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deferring the Supplies for this Vear's Service, are 
to be attributed to the fatal Counſel of putting 
off the Meeting of a Parliament ſo long, and to 
the unneceſſary Delays of the Houſe of Com- 

mons. 
After Debate, the Queſtion was put, Whether 
the laſt Words ſhall ſtand Part of the Reſolu- 
tion ? 

It was reſolv'd in the Affirmative, 

Then the whole Reſolution was read, and the 
Queſtion was put, Whether theſe Words ſhall be 
the Reſolution of the Houſe? 

It was reſolv'd in the Affirmative. 

III. It is reſolv*d by the Lords Spiritual and 

Temporal in Parliament aſſembled, That what- 


ever iil Conſequences may ariſe from the ſo long 


deferring the Supplies for this Year's Service, are 


to be attributed to the fatal Counſel of putting 


off the Meeting of a Parliament ſo long, and to 
the unneceſſary Delays of the Houſe of Com- 
mons. 

It is order*d by the Lords Spiritual and Tem- 
poral in Parliament afſembled, That the ſeveral 
Reſolutions made this Day be printed, with what 
was formerly order'd to be printed out of the 
Journals relating to the Lords that were Im- 
peach'd. 

Then the Houſe was adjourn'd during Plea- 
ſure to Robe. 

Then the Houſe was reſumed. 

The Houſe was call'd over by the Clerk, and 
the Names of the Lords preſent ſet down by the 
Heralds. 

Then the Houſe was adjourn'd to Weſtminſter- 
Hall, and the Lords went in the ſame Order as 
they did to the Lord Sommers's Trial: And being 
come to the Hall, and ſeated, the Houſe was 
reſumed. 5 

Leave was given to the Judges to be cover'd. 

Proclamation being made for Silence, the fol- 
lowing Procla mation was made for Proſecution; 
Viz, | 

Whereas a Charge of High Crimes and Miſde- 
meanors has been exhibited by the Houſe of 
Commons, in the Name of Themſelves and all 
the Commons of England, againſt Edward 
Earl of Orford; all Perſons concern'd are 10 
tate Notice, that he now ſtands upon his Trial, 
and that they may now come forth, in order to 
make good the ſaid Charge. 


Then the Articles of Impeachment againſt Ed- 
ward Earl of Orford were read, and alſo his Lord- 
ſhip's Anſwer to the ſaid Articles. 

Then the fame Proclamation as before was 
made for Proſecution ; and the Lord-Keeper de- 
clar'd, That the Court is now ready to proceed 
upon the Trial of Edward Earl of Orford, and 
therefore their Lordſhips are to give Atten- 
tion, | 
The Earl of Orford ſaid, His Council were 
ready to be heard, if the Houſe pleas'd, 

Then the Houſe was mov'd, and did adjourn 
to the Houſe above, and return'd in the ſame 
Manner as they went down. : 3 

Then the Houſe was reſumed, and order'd, 
That the ſame Method be obſerv'd, in giving 
Judgment in the Hall, as was at the Lord Som- 
mers's Trial, and the like Queſtion put in the 
Hall. 

| 3 


The Houſe being call'd over, and the Name 
oy Lord preſent writ down for the Lord. 

eeper. 

The Houſe was again adjourn'd to Vtminſiy. 
Hall, where the Houſe was reſumed, and Prock. 
mation made for Silence, 

Then the Lord Keeper put this Queſtion, 

That Edward Earl of Orford be Acquitted of 
the Articles of Impeachment exhibited againg 
him by the Houſe of Commons, and all Things 
therein conrain*d ; and, That the ſaid Impeach. 
ment be diſmiſs'd. 

The Lord-Keeper aſk'd every Lord preſen; 
Whether Content, or Not Content, beginning at the 
loweſt Baron, 


Lord Haverſtam 

Lord Herbert 

Lord Offulſton 

Lord Cornwallis 

Lord Berkeley 

Lord Rockingham 

Lord Lucas 

Lord Colepeper 

Lord Mobun 

Lord Lovelace 

Lord North 

Lord Wharton 

Lord Eure 

Lord Fitzwalter 

Lord ge 1 

Lord Biſhop of Chicheſter 
Lord Biſhop of Peterborough 
Lord Biſhop of Lincoln 
Lord Biſhop of Norwich 
Lord Biſhop of Coventry and Lichfield 
Lord Biſhop of Ely 

Lord Biſhop of Sarum 


Conten; 


Lord Viſcount Say and Seale 


Earl of Rochford 
Earl of Scarborough 
Earl of Montagu 
Earl of Portland 
Earl of Berkeley 
Earl of Radnor 
_ of Macclesfield 
rl of Shaftſbu 
Earl of — 4 
Earl of Eſſex 
Earl of Ming ſton 
Earl of Stamford 
Earl Rivers 
Earl of Huntingdon 
Earl Marſhal 
Duke of Newcaſtle 
Duke of Schomberg 
Duke of Bolton 
Lord Steward 
Lord Arch-Biſhop of Canterbury 


After which the Lord-Keeper declar'd, That 
the Votes were Unanimous in the Affirmative. 

Then the Lord-Keeper declar'd, That Edwar! 
Earl of Orford was Acquitted of the Articles of 
Impeachment againſt him, exhibited by the Houſ 
of Commons, and all Things therein contain'd; 
and that the ſaid Impeachment be diſmiſs'd. _ 

And his Lordſhip alſo declared to the Ear! © 
Orford, That he was Acquitted, 


Content, 


Then 
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Then the Houſe adjourn'd to the Houſe above, 
and being reſumed, It is Conſider'd, Order'd, and 
Adjudg'd, by the Lords Spiritual and Temporal 
in Parliament aſſembled, That Edward Earl of 


Orford ſhall be, and is hereby Acquitted of the 


Articles of Impeachment againſt him, exhibited 
þy the Houſe of Commons, and all Things there- 
in contain'dz and, That the faid Impeachment be 
diſmiſs'd. 
Die Martis 24˙ Funii, 1701. 
It is order*d by the Lords Spiritual and Tem- 


ral in Parliament afſembled, That all the Ar- 
ticles of Impeachments, and Anſwers to them 


| The Lord Haverſbam's Charge and Anſwer ; The 


Lord Sommers, and the Earl of Orford's Trial, and 


| all other Things relating thereunto, and The Re- 


ſolutions of Monday laſt, be tranſcrib'd and prin- 


ted; and, That the Duke of Bolton, the Earl of 


Stamford, the Lord Wharton, the Lord North, Lord 


| Haver/ham, and Lord Sommers, or any Three of 


them, do inſpect the Journals, and take care that 
what is or ſhall be tranſcrib'd, in order for print- 
ing, be perfect; and give Order to the Clerk for 
printing thereof, 

Then the Houſe taking into Conſideration , 
That there were ſeveral Lords charg'd and im- 
peach'd by the Commons, and no Proſecution a- 
gainſt them 3 Order'd as follows; viz. 

The Houſe of Commons not having proſecu- 
ted their Charge, which they brought up againſt 
john Lord Haverſham, for Words ſpoken by him 
at a Free Conference the Thirteenth Inſtant ; it 
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is this Day Order'd, by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the ſaid 
Charge againſt Zobn Lord Haverſbam ſhall be, 
and is hereby diſmiſs'd. 

The Earl of Portland being Impeach'd by the 
Houſe of Commons of High Crimes and Miſde- 
meanors, the Firſt Day of 72 laſt; It is Or- 
der'd by the Lords Spiritual and Temporal in 
Parliament aſſembled, That the Impeachment 
againſt William Earl of Portland ſhall be, and is 
hereby diſmiſs'd, there being no Articles exhibi- 
ted againſt him. 

The Houſe of Commons having Impeach'd 
Charles Lord Hallifax of High Crimes and Miſde- 
meanors, on the Fifteenth Day of April laſt, and 
on the Fourteenth Day of this Inſtant June exhi- 
bited Articles againſt him; ro which he having 
anſwer'd, and no further Proſecution thereupon z 
It is Order'd by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That the ſaid Im- 
peachment, and the Articles exhibited againſt 
him, ſhall be, and they are hereby diſmiſs d. 

The Houſe of Commons having Impeach'd 
Thomas Duke of Leeds of High Crimes and Miſde- 
meanors, on the Seven and twentieth of April, 
One thouſand Six hundred Ninety-five, and on 
the Nine and twentieth of the ſaid April exhibi- 
ted Articles againſt him, to which he anſwer'd; 
but the Commons not proſecuting, Ir is Order'd 
by the Lords Spiritual and Temporal in Parlia- 
ment aſſembled, That the ſaid Impeachment, and 
the Articles exhibited againſt him, ſhall be, and 
they are hereby diſmiſg'd. 
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CLXXI. 


The Trial of PATRICK HURLY, / Moughna, j, 
the County of Clare, Gent. at the King's-Bench 77 Ircland, 
upon Two ( ſeveral) Indictments, the one for Perjury, and 
the other for Conſpiring with Daniel Hicky, &c. to Cheat 
the Popiſh Inhabitants of the County of Clare, &c. May zi, 
1701, Paſche 13 Will. III. 


HE Priſoner being brought from 
che Mar/balſea to the Bar, and a 
Full Jury appearing, the Clerk of 
the Crown bid him look to his 
$& Challengers: And after ſome 
Challenged by him, the Jury 
Sworn, were 


Edmund Perry, ] ( John Drew, 
James Mac Donnel, Hugh Brady, 
Jobn Brady, Edward Mealing, 
Dennis Mac Mabone, * \ Auſtin Bennis, 
Richard Hen, | Foſeph Cecil, 


Thomas Brown, J U Patrick Connel. 

Clerk of the Crown. Gentlemen of the Jury, 
you are to underſtand, That Patrick Hurly ſtands 
indicted of Perjury, for Swearing before Neptune 
Blood, Dean of Kiltenora, One of his Majeſty's Ju- 
flices of the Peace for the County of Clare, That be 
was Robbed of Three Hundred Piſtoles in Gold, and 
ſeveral other Things, by four Perſons altogether un- 
known to him, but whom, by the Tone of their Voice, 
he believed to be Iriſhmen and Papiſts ; whereas, 
in Truth and Fatt, he ell knew them by their 
Names and Perſons, being ſet on by himſelf, and 
did not take any thing at all from him. 

Mr. Alttorn. General, Clerk of the Crown, 
You have another Indictment againſt the Priſo- 
ner at the Bar; pray charge him with it. 

Cl. of the Crown. Gentlemen of the Jury, you 
ſhall likewiſe underſtand, That the ſame Patrick 
Hurly ſtands here indifted, for that he did falſiy and 
deceitfully conſpire with one Daniel Hicky and ſeve- 
ral other Malefaftors, unjuſtly to oppreſs the Popijh In- 
babitants of the County of Clare, and cheat them of a 
great Sum of Money, by colour of the Rapparee Act. 

Ar. Attorn. Gen, May it pleaſe your Lord- 
ſhips, and you Gentlemen of the Jury, the Pri- 
ſoner at the Bar, Patrick Hurly, is here indicted 


for Perjury ; and the Perjury is this, That the 
Sixth of March, 1699, he came before Dean Nep. 


tune Blood, one of his Majeſty's Juſtices of the 
Peace for the County of Clare, and made Oath 


before him, purſuant to the late Statute for fur. 
preſſing Tories, Robbers and Rapparees, That 
being at his Father's Houſe in the aforeſaid 
County of Clare, ſeveral Perſons, with their Faces 
maſked, came unto the ſaid Houle in the Night- 
time, and forced into his Chamber, made a ſhot 
at him, and tied him and another Man with 
Cords faſt to a Bedſtead ; that by the Tone of 
their Speech they ſeemed to be 1rifomen, and 
that he believed them to be Paris; that he 
knew not one of them either by their Names or 
Perſons ; that immediately they broke open ſeve- 
ral Trunks, and took out of one of them a Bag, 
wherein were 374 Guineas, and 345 Piſtoles ; 4 
Gold Croſs ſet with Diamonds, and ſeveral o- 
ther Diamonds to a great Value; and a great 
Number of Holland Sheets and Holland Shirts, 
all to the Value of about 1300 Pounds; all which 
he ſwore they took away from him; and this 
he ſwore, in order that he might (according to 
the late Act, called the Rapparee AX) make the 
Country re-imburſe this 1300 Pounds to him. 
Gentlemen, this was all falſe, and nothing at 
all in it but a Mock-Robbery, acted by Perſons 
employed and ſet on by himſelf, whom he very 
well knew, and who took nothing at all from 
him, but it was only deſigned to Cheat the 
Country ; and in truth he was not robbed 
all, not of the Value of a Farthing. The Sc- 
cond Indictment is for a Cheat, in Conſpiting 
with the Malefactors to wrong the ſaid Country, 
and deceitfully and unjuſtly to raiſe Money upon 
the Country, under Colour of the Act of Par- 

liament, | 
Mr. Sol. Hen. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, Mr. Atornc! 
General has given you an Account of the Indict- 
ments: The Second is the Conſequence of the 
Firſt, If Mr. Hurly was really and truly Rov- 
bed, then he did not deſign to cheat the County : 
But if he was not really and truly robbed, but 
that his Examinations be all falſe, then he was 
not only perjured, but did likewiſe conſpire do 
Cheat the Country. We will begin 3 
ä u 


U 


4 
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Evidence of the Perjury, and the Force of our 
Fvidence is this: Mr. Hurly pretends to be rob- 
bed of about Thirteen Hundred Pounds, in 
March 1699. We will ſhew you, That Mr. Hurly, 
inſtead of being a Man of ſo much Caſh at that 
Time, was the contrary, to an extream ree : 
That to prevent Arreſts, he had ſeveral Protecti- 
ons; and he told a Gentleman, there could not be 


4 readier Way to get 3 than by the Act of 


Parliament; if he could a Robbery on the 
Country, he could Tax what Sum he pleaſed. 
We ſhall ſhew you with whom he concerted this 
pretended Robbery, and by whom *twas ated, 
ind that Mr. Hurly himſelf contrived the whole 
Matter, and the ſeveral Goods, that he pretended 
to loſe, he had back again, and they were ſent 
another Way afterwards by Mr. Hurly ; and that 
the Gold he pretended to loſe, was but Coun- 
ters. We will trace you the whole Drift and 
Contrivance of the Matter. My Lord, we ſhall 
firſt produce the Information of Mr. Hurly, ſworn 
before Dean Blood. 


[Dean Neptune Blood ſworn. ] 


Court. Look on that Paper: Was that Exami- 
ration (worn before you, Sir ? 

D. Blood. Pleaſe your Lordſhip to give me 
leave to read it, 

Court, Do ſo, Sir; take your own Time —— 
You have read that Paper ? 

D. Blood. Yes. 

Court. Was that Examinatiori taken before 
you upon Oath ? 

D. Blood, Yes, my Lord. 

Court. Who was the Perſon that ſwore it ? 

D. Blood. Patrick Hurly. 

Curt. Is that the Man, that ſtands there? 

D. Bled, Yes, that is he. 


[Clerk reads the Examination.] 


Cm. Clare. The Information of Patrick Hurly 
of Moughaa, in the ſaid County, Gent, ta- 
ken before Neptune Blood, Dean of Killfe- 
n:ra, One of his Majeſty's Juſtices of the 
Peace for the ſaid County. 


8 HE ſaid Informant being duly ſworn on 
** the Holy Evangeliſts, and examined, 


* fair „That on Sunday, the Third of March, 


* One thouſand Six hundred and Ninety-nine, 
* about Eleven of the Clock at Night, being 
* then at his Father's Houſe at Moughna afore- 
* ſaid, and in his Chamber, he faw three Men 
* armed burſt in an Out-door of the ſaid Houfe, 
* which opened into a Garden, threw down 
* Mr, Ronane, who was near the ſaid Door, 
ein a rude manner, with Swords and Piſtols 
in their Hands, entered into the ſaid Cham- 
* ber, dragging the ſaid Mr. Ronane with them : 
* Inſtantly there appeared a fourth Perſon arm- 
ed, and with their Faces maſked z and mak- 
© ing a Shot at the Informant, they immediate- 
* ly tied him and the ſaid Mr. Ronane with 
** Cords faſt to a Bedſtead, calling the In- 
* formant Rogue, Raſcal, Son of a Whore, 
* Treacherous Villain to his Country, and ma- 
ny abſurd Words to that Effect. The ſaid In- 
* formant further ſaith, That the ſaid Perſons, by 
« oe Fans N their Speech, ſeemed to be Jriſb- 
ou, V. 


. 
% 


1701. for Perjury, and a Conſpiracy {o Cheat the County. 38 5 


& h,, and believes them to be Papifts, but 
* knows not any one of them by their Names 
or Perſons. That immediately they broke 
on = three large Trunks, and took out of one 
e of the ſaid Trunks a Bag, wherein were Three 
hundred Seventy and Four Guineas, and Three 
hundred Forty and Five Piſtoles, amounting in 
« all to the Sum of Eight hundred Forty and 
* Eight Pounds, Nine Shillings Sterling, or there- 
e abouts, together with a Gold Croſs ſet with 
Diamonds, and ſeveral other Diamonds, to the 
« Value of Two hundred Twenty and Five 
Pounds Sterling; and alſo the Number of 
*« Twenty-four large Holland Sheets, each of them 
containing Ten Yards, or thereabouts, Price 
«« Seventy and Two Pounds Sterling, and Thir- 
« ty-five Holland Shirts, amounting to the Va- 
* lue of One hundred Fifty and Seven Pounds 
Ten Shillings Sterling. The ſaid Informant 
s further ſaith, He heard a great Buſtle and Noiſe, 
and Shots made in the other Parts of the ſaid 
« Houſe at the ſame Time, which he under- 
* ſtands was done by others of the ſaid Rob- 
« bers. And further faith, That the ſaid Rob- 
«© bers took away all the aforeſaid Gold, Dia- 
„% monds, Sheets and Shirts, and left the ſaid 
Informant and Mr. Ronane tied as aforeſaid, 
and locked the faid Door on the outſide. He 
further faith, That he never got any of the 
<* ſaid Gold or Goods ſince the ſaid Robbery; 
And further ſaich, That when he perceived the 
« ſaid Robbers were gone away, he, this Infor- 
© mant; ſent ſome of his Servants out through a 
« Window about Four of the Clock next Morn+ 
e ing, to make a Hue and Cry, and to raiſe 
the Country, to purſue after the Robbers. 
The faid Informant being aſked, Whether the 
« ſaid Robbery was committed by any Contri- 
« yance of his own, or any Friend of his, with 
« Expectation to get Money raiſed on the Coun- 
« try, or for any other Self end? Declares, That 
ce jt was not, nor does know of any ſuch Contri- 
« yance or Deſign, by any Perſon whatſoever, 
<« either directly or indirectly; The faid Infor- 
% mant further ſaith, That two of the ſaid Rob- 
« bers, which came into his Chamber, had red 
« Cloaths, and underſtands that there were in and 
e about the ſaid Houſe the Number of ſeven 
« more of the ſaid Robbers, beſides the afore- 
« ſaid four that entered into the ſaid Chamber. 
He further ſaith, That he cannot give any De- 
« ſcription of any of the ſaid Perſons, more 
ce than is herein ſet forth. And being examined, 
6 Whether any of his Servants or Family were 
% from home at the ſame Time when the 
« ſaid Robbery was committed? he ſaid, That he 
<< ſerit one Calaghan Carty, a Servant of his, that 
« ſame Day to Mr. Jobn Forſter, at Rathorpa in 
the County of Gallway, for a Suit of Mourning 
« Cloaths, which the ſaid Mr. Forſter brought 

« from Dublin for the ſaid Informant; and the 
« ſaid Calaghan returned the next Day, being 
„Monday the Fourth of March Inſtant, with a 
Letter from the ſaid Mr. Forſter, and that the 
« ſaid Informer's Wife and her Brother, Mr. Ed- 
& mond Tirrey, and Mr. Ulick Bourk, who is mar- 
« ried to her Siſter, were the ſame Night when 
te the ſaid Robbery was committed at Captain 
« Chriſtopher O-Brien's Houſe at Imiſhtiman in 
te the ſaid County of Clare, The ſaid Informant 
further ſaith, _ —_— aforeſaid, where = 
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« ſaid Robbery was committed, is in the Barony 
& of Corcumoroe, and County aforeſaid. He fur- 
« ther ſaith, That he had about Four Hundred 
« Pounds of the aforeſaid Gold from Alderman 
% JYalton in Dublin, and had the reſt ſometime 
te before from Mr. Chriſtopher Fitz. Symonds, Mer- 
« chant in Dublin. The ſaid Informant further 
& ſaith, That he knows not who any of the afore- 
% ſaid ſeven Perſons were, that were in and about 
« the ſaid Houſe, nor yet any of the Four Per- 
<« ſons as aforeſaid, nor from whence any of them 
& came, nor whither they went, and further 


faith not. 


Jurat coram me 


6* Martii 1699. 


Nep. BLoop. 


Vera Copia 


Gur. TisDAL. 


Court. Mr. Dean Blood, Is this the very Exa- 
mination that Mr. Hurly gave in upon his Oath 
before you ? 

D. Blood. Yes, Sir. 

K. Council, Did he ſwear it all ? 

D. Blood. Yes, he ſwore all the Contents of 
this Examination to be true. 

Mr. Soll. Gen. My Lord, and you Gentlemen 
of the Jury, the Scope of the Evidence againſt 
the Gentleman at the Bar is thus : We will ſhew 
you the great Neceſſity he was under, and the 
prefling Occaſions he had for Money ; and that 
being in great Straits, he was contriving how 
to ſtave off his Creditors, and ſave his Reputa- 
tion. We will produce the Perſons that he 
had Diſcourſe with about the probable Way of 
getting Money; and ſome of the very Perſons 
that were to act in order to it; and that when 
Mr. Ronane was in the Houſe, theſe Actors were 


to ruſh in, and to tie him and Mr. Patrick Hurly 


together; and then to look in ſuch a Trunk, 
and there they ſhould find ſomething like 
Gold. That the Actors did lurk in and about 
the Houſe by Mr. Hurly's Appointment;and came 
into the Dwelling-houſe, as was contrived be- 
tween them, ruſhing in with the ſaid Mr. Ro- 
ane, who went out into the Garden after Sup- 
per, as was contrived beforehand, When Mr. 
Hurly was giving in his Information, Mr. Blood 
aſked him, What Witneſſes he had beſides him- 
ſelf? He ſaid, a Servant of his, one Calagban 
| Carty. We will produce that ſame Calaghan 
Carty, who will give a full Relation of the Mat- 


ter. 
Calaghan Carty call d. 
Mr. Bernard. My Lord, one Word for the Tra- 


verſer. My Lord, this Calaghan Carty and others 
were the Perſons taken up tor this Robbery, and 
actually in Goal for it; they were the Perſons | 


that did actually rob us. My Lord, they were 
put into Irons, and threatened to be hang'd un- 
leſs they would ſwear it was a Sham-Robbery 3 
and thereupon were diſcharged z and after came 
to this Town, and went before my Lord Chiet- 
Juſtice Pyne, and they ſwore, That their Exami- 


nation was forced from them, It i | 
Court, . 


Calaghan Carty fwery. 


Court. Do yo know Patrick Hurly ? 

Carty. Yes, my Lord. 

Court, How long have you been inte 
with him ? FEED OT” 

Carty. Since he came into this Kingdom from, 
England. | 

Court, How long was he come before he wa; 
proſecuted ? 

Court, *T'was about two Years. 

K. Council. Will you give the Court and the 
Jury an Account what you know concerning thi; 
Robbery? Tell the whole Truth, and nothin 
but the Truth. 

Carty. My Lord, I was one of his Servant. 
He came to me, and called me out to his Stable 
and drew out a Purſe of Gold, and ſhewed it me 
and told me, he was to pay one Mr. Arthur ſome 
Money, who was to come ſuch a Day to com. 
pound with him for the Money; and if he did 
give him that Moncy, he would be ruin'd fo 
ever; but that if I would do as the reſt would, | 
would do him a Kindneſs: And fays, That when 
Mr. Arthur Gould hear the Money was robbed 
he would compound with him: And he told me 
where the Money was to be, and the Trunk he 
would put it into. 

Court, Did you, according to his Deſire, take 
away the Gold and the Linnen ? 

Carty. Yes, my Lord. 

Court. Was there any others to do it beſides - 
your ſelf? | 

Carty. Yes, Four more, Donagb O-Brien An- 
drews, Daniel Hicky, Daniel Carty, and Teigue Carty, 

Court. What did you do with the Linnen ? 

Carty. It was Daniel Hicky took it out, and, he 
ſaid, he gave it all back again to his Maſter, 

Court. Were you diſguiſed ? 

Carty. Yes, we had ſome of us Blue Coats, 
and ſome of us Red Coats and Vizards. 

Court. Where had you the Coats? 

Carty. Mr. Hurly's Man threw them into the 
Barn to us. 

Curt. Had you any Arms? 

Carty. Yes, my Lord, we had Swords. 

Court. Who gave the Arms to you? 

Carty. Daniel Mac-Cay, Mr. Hurly's Footman. 

Court. Whoſe were the Swords? 

Carty. I was told they were brought from 
Dublin by Mr. Hurly. 

Court, Was there any Fire-Arms ? 

Carty. Yes, there was Fire- Arms left on a Table 
by the Door, and charged with Powder. 

Court. Had you any Directions about them? 

Carty. Yes, my Lord, they were laid there 0n 
purpoſe for the Men. 

Court. Who gave thoſe Directions about de 
Fire-Arms ? 

Carty. It was Daniel Mac- Cay. 

Court, Were they charg'd ? 

Carty, Yes, with Powder only. 

Court, Was any of 'em fired off then? 

Carty. Les, there was. 

Mr. Sol. Gen. My Lord, though they were fired 
off, there was no Ball in them: It was not to do 
Harm, but only to frighten thoſe who were not 
in the Secret, t 
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Gurt. Did you take the Gold in the Purſe; or 


whatever it was? a 


Car. My Lord, we were directed by Mr. Burly 


to pour ĩt on the Table, chat Mr. Ronan might 
it. | 
0 How long had Mr. Ronane been there? 
Car. Two * DS 
Sir J. Mead. Was there any particular Time 
appointed when you was to do this Fact? 
Car. There was, my Lord; when Mr. Ronane 
ſhould come out of the Back-door. IIB 
Gurt. Had yow any Directions in particular 
what to do with the Servants ? 34 
Car. Les; we had Directions to tie Mr. Hurly 
and Ronaue together, and there was a Bed- cord 
laid in the Room ready for the Purpoſe. 
Mr. Recorder. Who gave you the Directions to 
tie them? | | | 


Cir, Mr. Hurly. | 
Mr. Sal. Gen. Ds you know one Walter Neylar ? 
Car, Yes. 


Mr. Sol. Gen. Where was he? ; 

Car, He was in Goal at Enms, for Mr. Hurly's 
Debt. a ä 

Mr. Sol. Gen. You were Mr. Hurly's Servant.— 
Pray, did he appear publickly about that Time? 
or, Was he on his Keeping ? r 

Car. He was on his Keeping. od 

Court. Explain you felt What was that 
Keeping ? 

Car. My Lord, he was on his Keeping, for fear 
of being taken upon Writs and Executions: He 
had Servants in his Houſe, and he kept one 
watching conſtantly, for fear of being taken, 

Curt. At whoſe Suit? 

Car, At Mr. Arthur's Suit. 

Mr. Atto. Gen. My Lord, I am told his Houſe 
was a ſort of a Garriſon, and' there were regular 
Works about it. | 

Curt. You ſay, there were Scouts abroad, and 
ſome Wall: Pray give an Account what Works 
there were about the Houſe. | 

Car. Yes; there was a Brick-Wall about one 
Side of the Houſe. 

Court. Do you imagine it was to prevent his 
being arreſted, that he built that Wall? 

Car, Yes, it was, my Lord. 

Mr. Recorder. What fort of Money was there 
. you open'd the Bag? —— What did appear 
to be? 


Car, It was yellow Pieces; and Mr. Hurly gave 
his Seal, to ſeal the Bag up again. 

Court. Was Mr. Ronane there at that Time? 

Car. The Seal was given before, my Lord. 

Mr. Sol. Gen. He ſays, It was not he that 
— the Money out. Did you judge the 

oney to be Gold or Counters? 

Car. That, my Lord, I did not know. 

Mr. Sol. Gen, My Lord, Mr. Hurly pretends, that 
this Man gave an Examination contrary to this, 
Now we will ſhew you, That that was done by 
another Perſon, employ'd by Mr. Huriy to perſo- 
nate this Man. But, before that, pleaſe to aſk 
him as to the Linnen that was carried away, 
what became of it, and who diſpoſed of it. 

Gurt. You ſay, there was Linnen taken away, 
What Linnen ? 

Car, There was Holland Sheets, and they were 
Put into a Cheſt in the Barn; and we brought 
them in again, 


Vol. V. 


chat you had reſtor d the Linnen? 
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'Court, Who brought them in? 

Car. Daniel Hicky, and I my ſelf. 
Court. Who did you deliver them to? 
Car. To Mr. Harly's Wife. 
Court. Was he. privy to it? | 


: Car. Les, he was, - n IN. — 


Court. Did you ever make Mr. Eri acguainted, 


Car. Ves, my Lord. ) 
Mr. Recorder. Pray, was there any Jewels or 


Diamonds taken dug ß: ß 


Car. My Lord, he ſaid there was ſome in a 

little Bag, ſome Jewels and Diamonds; and he 
bid us not to open it, and we did not. 

Court, Was that Bag in che ſame Drawer with 
the other Money ? g 

Car, Tes, my Lord, it was. | 

Sir J. Mead. Pray, my Lord, I deſire to know, 
whether he was ever tamper'd with by any body, 
and who it was. | 

Court. Was you ever tamper'd with, to take off 
your Evidence? | | 

Cur, Yes, my Lord, I was —by Daniel Carty, 
and I refus'd it. Nr 

Curt. Was you by Mr. Hlurly? 

Car. No, - but he ſent his Brother to 
me. | 

Mr. Forfter. Pray, my Lord, let us fee that 
Examination: He, after that Examination, gave 
Evidence contrary to what he has now given. 

Court. Do you admit, that there was an Exa- 
mination ? | 


Mr. Sol. Gen. That there was-an Examination 


ſworn before my Lord Chief. Juſtice —— But 
that this was not the Man. 

Mr. Recorder. Was you ſworn before my Lord 
Chief-Juſtice Pyne ? 


Car. Never in my Life. 

Court. Look on it; Is that your Hand? 

Car. It's none of my Hand? 

Mr. Recorder. Pray look upon it. 

Car. It's none of my Hand. 

Mr. Forſter. ( Produces another Paper.) — Pray 
look on that Paper, and ſee if that be your Hand 
or not. 

Car. I don't know whether it be or no; I be- 
lieve it may. 

Mr. Sol. Gen. Pray mind which he owns to be 
his Hand, and which not. 

Recorder. We have to deal with a nimble Per- 
ſon. 

Court. What will you have next? 

Mr. Bernard. The next Thing is, What Time 
of the Day or Night the Robbery was commit- 
ted. | 
Car. My Lord, it was about Ten a-Clock at 
Night, before the People went to Bed, 

Court. What Month ? 

Car. The Month of March. 

Court. What Day of the Month ? 

Car. As I underitand, the Third of March. 

Court. What Day of the Week ? 

Car. Sunday. 

Mr. Bernard. Where was you on Monday Mor- 
ning? _ 

Car. I was at Corrofin, - 

Mr. Bernard. How far is that from Mr. Hurly's? 

Car. It is five Miles. 

Court. How long did you ſtay at Corrofin ? 

Car. I ftay'd there till News came, that the 
Robbery was committed ; I ſtay'd till Night. 

Ddd 2 Mr. Ber- 


* 


2 
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— —.— 
to this obbery : 

Car. I don't know; I believe he may, for 1 
know no other Buſineſs he had there, nor I ſaw 
no other Buſineſs he did there. 

Court. Mr. Bernard, he ſays this, —As Mr. Ro- 
nane was to go out of the Back-door, then at that 

Time they came thro? the Garden. 
ar. Yes, my Lord, Mr, Hurly's Man came to 
give us a Call. | | 

Court. He ſays, Hurly's Man did give them 
Notice when Mr. Ronane did go abroad. 

Mr. Bernard. Do you believe that Mr, Ronane 
went abroad? - ; 

Court. He ſays, it was uſual for Mr. Ronane to 
go abroad. 

Mr. Att. Gen. My Lord, the next Witneſs we 
ſhall uce is another Servant, that was in the 
Houſe with Mr. Harly the ſame Time. 


Margaret Conneene, 


Mr. Soll. Gen. This Lady goes in the Family 
by the Name of Peggy Rabbet; Margaret is Peggy, 
and Conneene, Rabbet. 


An Interpreter fworn, becauſe ſhe could not ſpeak 
Engliſh, —— Ther ſhe was ſworn. 
Mr. Sol. Gen. Pray aſk her, whether ſhe knew 
Patrick Hurly, and let her point at him. 

Con. There he is. | 

Mr. Soll. Gen. What does ſhe know of this Rob- 
bery, this pretended Robbery ? ; 

Court. Pray aſk her, how long ſhe has been ac- 
quainted with Mr. Hurly. 

Interp. This Year and a half, 

Court. Was ſhe a Servant, or no? 

Interp. Yes, a Servant in the Houſe fot a Year 
and half, . 

Curt. Does ſhe know of any Robbery, or pre- 
tended Robbery, committed on Mr. Hurly ? 

Interp. She knows there was a Robbery. 

Court, Was ſhe a Servant in his Houſe at that 
Time? 

Interp. Les, my Lord, ſhe was. 

Court. Let her tell what ſhe knows of it from 
the Beginning to the End. 

Mr. Record. The whole Story, the whole In- 
trigue. 

Interp. She ſays, one Hicky, and Calaghan Carty, 
Donogh O- Brien Andrews, came into the Houſe at 
Night, and Teigue Carty and Daniel Carty. 

Court. Were they disfigur'd ? 

Interp. Yes, ſhe ſays, they were. 

Court. How did ſhe know them ? 

Interp. As Calaghan Carty told her. 

Court. When was that? 

Inter p. Aſter he came out of Goal. 

Court. Did ſhe know any of them when their 
Diſguiſe was on ? 

Interp. No, ſhe did not. 

Court. Did ſhe know of any Contrivance of a 
Robbery ? 

Interp. No, ſhe did not. 

Court. What Time of the Day or Night was 
this Robbery committed? 

Interp. She ſays, my Lord, about Ten of the 
Clock at Night, 

Court, W hat Month ? or, What Time of the 
Month? | 

Interp. She does not know; but it was about 
Ten of the Clock at Night, as ſhe believes. 


Fur. was Mr, Ronane privy at all 


Court. Pray, in what Manner was it that they 
came into — . | 8 

Interp. She ſays, my Lord, that about 
. — the Night ſhe came in before Gm 
nane went out at the Back- door: and, That theſe 
Five Perſons came in at that Time into the 
Houſe. 

Court. What Part of the Houſe was ſhe in 
then, when theſe five Perſons came in ? 

Interp. She was in the Kitchen. 

Court. Aſk her, How could ſhe ſee theſe Per. 
ſons, when they came into the Houſe, from the 
Kitchen ? | 

Interp. She ſays, ſhe could not. 

Court. How ſoon after they got in had the 
Notice the Robbers were got into the Houſe? 

Interp. She ſays, that as ſoon as they came in, 
one Mac Cate cry'd Murder, and ſaid, his Maſter 
was kill'd. | 

Court. Where were the Robbers then? 

Interp. In the Parlour, near her Maſter's Cham- 


Court. What Arms had they that Time there? 

Interp. She ſays, that they had Fire-Arms and 
a Sword ; and, that they ſhot at them. 

Court. Which of them had Arms? 

Interp. She ſays, All that ſhe faw had Arms, 

Court. Was there any Body wounded ? or, Was 
there any Oppoſition given by any Servants, that 
occaſion'd them to fire? 

Interp. There was no Body to oppoſe them, 

Court, What made em fire off the Gun then? 

Interp. She does not know, unleſs *twas to keep 
them in, and frighten 'em. 

Court. How far was this Houſe where Mr. Hur) 
liv'd from any Neighbours ? 

Interp, She believes there wers ſome Neigh- 
bours half a Mile off, 

Court. Was ſhe in the Parlour ? or, Did ſhe 
ſee any Arms in the Houſe before the Robbers 
came in? or, Did they bring the Arms with 
'em ? 

Interp. She ſays, there were Arms in the Par- 
lour when they came in. 

Court, Were theſe Arms ſhe ſaw with them 
the ſame that ſhe ſaw in the Parlour before chey 
came in? 

Interp. They were the ſame Arms? 

Court. Did ſhe ſee thoſe Arms? How 
long did ſhe fee em there before the Robbers 
came in? 

Interp. She ſays, that the Arms lay there all 
the Evening before. 

Court. Was it uſual for the Arms to lie there 
before ? 

Interp. *T was ſo ſometimes. | 

Mr. Sol. Gen. What was Mr. Hurly's Motive 
for keeping Arms always ready at the Door? 
What Occaſion had he for them ? 

Interp. She does not know any other, than that 
her Maſter was in Debt, and apprehenſive of 
Trouble ; and, that he kept thoſe Arms for his 
Defence. 

Court. Pray, does ſhe know what was taken 
away from her Maſter at that Time ? 

Interp. She knows that they took twelve Pair 
of Holland Sheets. 

Court. Did ſhe ever ſee any of the Linnen that 
was taken away from her Maſter with him after- 
wards ? 


Interp. 


8 . 
; 
— 


Interp. There were Sheets in the Houſe after 
the Robbery, and ſhe believes they were the 


ſame Sheets. 

Mr. Butler. The Sheets in the Robbery were 
large, double Holland Sheets —Pray, what 
cheets were they ſhe ſaw afterwards in the 
Houſe? | 

erb. Large Holland Sheets. 

Mr & Gen. How many Pair of Holland Sheets 
aid ſhe ſee in the Houſe after the Robbery ? 

Iaterp. She ſaw four or five Pair of Holland 
Sheets in the Houſe after the Robbery. 

Mr. Sol. Gen. Pray, how ſoon after the Rob- 
dery did ſhe ſee thoſe Sheets in the Houſe ? 

Interp. After the Aſſizes. 

Mr. Attor. Gen. Pray aſk her, whether any 
Goods were ſent out to any Neighbour's Houſe, 
and what Neighbour's, and what Goods. 

Interp. She believes *rwas uſual, when William 
FEaloway came to the Houſe, that was a Perſon 
who proſecuted Mr. Hurly for Debt, to ſend a- 
way the Goods, to ſecure them. : 

Mr. Attor. Gen. As I underſtand this Woman, 
when theſe Robbers had come into the Parlour, 
Daniel Mac Caie ran into the Kitchen, and cty'd 
Murder! Murder! I would fain know, firite 
Daniel Mac Caie was not tied, and that the Rob- 
ders did not tie her, = they did not go out to 
make Hue and Cry, raiſe the Country, 

Interp. She ſays, my Lord, that there was none 
of them tied; but they did not go out. 

Court. Pray, how came it about, that after the 
Shots went off, no Neighbours came in ? 

Interp. She ſays, ſhe believes they could not 


T. 

Mr. Attor. Gen. Pray, when they fired off the 
Fire- Arms, did they preſent them at her, or at 
Danie! Mac Caie? or, Did they find any Holes 


the Shots had made in the Cieling, or Marks 


of the Bullets in the Wall, or in any other 
Place? | 

Interp, She ſays, they hurt no Body, and they 
| aw no Holes or Marks of Shot or Bullets. 

Mr. Attor, Gen. Aſk her; whether the Arms 
that were in the Parlour did not uſually hang 
on Racks or Hooks; and where were they a lit- 
a before the Robbers came into the Par- 

r, 
Interp. They were upon the Table, my Lord, 


| near the Door. 


Court. Where did theſe Arms uſe to be at other 
times ? 
Inter p. She ſays, at the ſame Place, near the 
r 


Mr. Furſter. What number of Arms did Mr. 


| llurly 
Sort? 

Interp. A couple of Fuzees, a Blunderbuſs, a 
couble of Carbines, and Piſtols. 

Mr. Bernard, Pray how many Swords were 
there uſually ? 

Iiterp, She did not know of any but her Ma- 
ſter's Sword ; ſhe ſaw but Two. 

Mr. Bernard, How does ſhe know that the Shots 
were made out of theſe Arms that were Mr. 
Hurly's ? 

Inerp, She ſays, that ſhe was ſhot at twice. 

Mr. Bernard, And was it out of theſe Arms 
that uſed to be in the Parlour ? 

Interp. She was ſhot at with a Piſtol. 

Mr, Bernard, Was it with Mr. Hurly's Piſtol? 


uſe to have in the Houſe ? and, Of what 


that did it, that 
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Interp. She believes it was. | 

Court. Whether theſe Arms, that were fired off, 
were the Arms that lay on the Table? 

Intery. She was told afterwatds, by the Perſon 

were her Maſter's Arms, 
Court. Who told her of it ? | 

Interp. Calaghan Carty. a 

Mr. Bernard. She has no other Knowledge of 
this but — — Carty told her? — When was 
it he told you this? 

Interp. After he came out of Gad. 
11 3 How long was that after the 

obbery N 

Interp. They were long in Goal ſhe does 
not know. 5 

Mr. Bernard. Tho? ſhe was out Servant then, 
we ſhall ſhew whoſe Servant ſhe is now, and 
how ſhe has been promis'd to be Portion'd and 
Perticoated; —————— Does ſhe know Teigue 
Carty? | 

Interp. Yes, ſhe does. => 

Mr. 4. Does ſhe know Daniel Hicky ? 

Interp. Yes, my Lord. | 

Mr. Bernard. Does ſhe know Donogh O-Brien ? 

Interp. Yes, ſhe does; 

Mr. Bernard. Had ſhe this Account from any 
of thoſe Perſons ? i | 

Interp. She did not aſk them. | 

Sir Fobn Mead. Whether the Arms Mr. Huyly 
_ 9 228 carried away by theſe Perſons, or leit 

ere 

Interp. She ſays, they took em cut, and lock'd 
the Door, and left em without the Houſe. 

Mr. Sol. Gen. Upon my Word, a Man that had 
robb'd Thitteen hundred Pounds, would hard! 
have with his Arms till he was ſafe lodg'd: 
What became of the Arms? Who had em 

Interp. She ſaw the Arms in the Houſe as 


n. 3 
Oat Were the Arms abuſed any ways? 
Interp. She heard they were ſtuff d with Gra- 
vel; but ſhe does not know whether it was fo 
of no: . ; 
Court. Who did ſhe hear fay ſo? 
Interp. She heard the Family ſay ſo: : 
Mr. Bernard. Pray, when did ſhe ſee that Ca- 
ban Catty ? How long was it from the Time 
of the Robbery to the Time he told het this ? 
Interp. Next Day in the Evening ſhe ſaw him 
after the Robbery. : 
-_ * 2 what Time? 3 
nterp. She does not know tettaibly w 
Time of the Day. It was afternoon, pretty 
late, after the Cows were mille d. | 
Mr. Hurly. She ſays, the next Day this Mari 


came back. —— The Man fays; he was at Cor- 


rofin till Night. 

Mr. Sol. Gen. He ſays, That after the Robbery 
was committed, he went that Night as far as 
Corrofin ; and, that being himfelf, he ſent 
his Father with the Letter to Mr. Forfter's, and 
afterwards came back again in the ſame Even- 


"Kit. 8. Gen, My Lord, we ate infor, that 
this Woman can give direct Proof, that ſome of 


the Goods, and icularly the Linnen, came 
back to the z and that, being dirty, ſhe 
waſh'd them. 


Court. What Goods were taken.away, does ſhe 
know, the Night Mr. Huriy was roblfq? 
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Mr. O Brien's, being afterwards come back from, 


Interp. She ſays, they Twelye Pair of 
Holland Sheets, and about Three and Thirty 


Shirts. ? 14 ; AL TITO VAI. 9 E 2 21 P's, 

Mr. Sol, Cen. I geſire to know, Did ſhe after- 
wards waſh any Linnen, Sheets or Shirts, and 
how they were dirty'd with ordinary wearing, as 
by going abroad. ey 

 Juterp, She fa Ker was at leaſt four or ſive 
Pair of Hollan Nets that were ſoi d. 

Mr. Sol. Gen. Did ſhe waſh any Linnen? 

Interp. She was at the Waſhing of em. 

Mr. Sol. Gen. Did ſhe obſerve after what man- 
ner they were dirtied, by People lying in them, 
or otherwiſe ? - 5 

Interp. She does not know. 

Mr. Butler. Does ſhe know of any Holland 
Sheets ſent to any Gentleman in the Country 
from Mr. Hurly? 

Interp. She knows that ſome of his Linnen 
was ſent to Mr. O-Brien's. | 

Mr. Dean. How came ſhe to ſtay in the Room 
after Shots made at her? How came ſhe to be ſo 
ſtout ? 

Tnterp. She ſays, ſhe durſt not tir : One had 
a Piſtol in one Hand, and a Sword in the other, 
and ſhe durſt not ftir. 

Mr. Dean. How long before the Robbery did 
ſhe ſee Calaghan Carty ? 

Interp. That Day the Robbery was commit- 
ted, which was Sunday, he dined there. 

Mr. Bernard. My Lord, I deſire to know whe- 
ther ſhe did not ſee Calagban Carty very often af- 
ter the Time the Robbery was committed, and 
how often. 

Juterp. My Lord, ſhe ſays, that after the Rob- 
bery was committed, Calaghan Carty was in the 
Houſe after his Return from his Errand : He 
continued in the Houſe until ſuch time as he was 
taken. | 

Mr. Bernard. Pray, who took him ? 

Interp. One Haloway, ſhe ſays, one Buck, and 
ſome Dragoons. 

Mr. Bernard. Pray, did Calaghan Carty tell her 
any thing of this Robbery during the Time he 
was in Priſon ? 

Interp. She ſays, he did not. 

Mr. Bernard. Whether ſhe did not believe this 
to be a real Robbery, until he told her after he 
came out of Priſon ? 

Interp. She did then believe it was a real Rob- 
be | 


Mr. Bernard, Does ſhe believe now, in her 
Conſcience, it was a real Robbery ? 

Interp. She does not. 

Mr. Bernard. What is the Cauſe ſhe does not 
believe it now ? 

Interp. She ſays, that ſhe found it out ſince to 
be otherwiſe, _ | 
Mr. Sol. Gen, Aſk her again,. What is the 
Reaſon that ſhe does not believe it to be a real 
Robbery, as well now as at the Time it was 
committed? _ 

Interp. She ſays, my Lord, the Reaſon for be- 
lieving that it was not a real Robbery, is, That 
ſne found it out to be otherwiſe, not only by 
the Actors, but by the Servants and the Neigh- 


urs. | 

Mr. Sol. Gen, Pray aſk her again. 

Interp. She believes it was not, for ſhe found 
it out, and they confeſs'd it: And a Portman- 
teau with ſome Linnen, that was ſent away. to 
an 

2 


gan. 


Mr. O- Brieu's, when. the Linnen was taken oy: of 


it, ſhe ſaw there the Table. Cloth that was take 


away by the Robbers that Night. 

Mr. Attor. Gen. Pray, was that Table. Cloth 
uſed that Night of the Robbery at Mr, 11uz},', 
Table? g 

Interp. She ſays it was. | 

Mr. Sol. Gen. She was aſk'd, Whether or no f 
believes, it was a real Robbery ? and ſhe ſay, 
It was not a real Robbery ; and her Reaſon unn, 
That in a Portmanteau that came from Mr. C. 
Brien's Houſe there came back a Table Clash 


that was uſed and taken away that very Night d 


the Robbery at Mr. Hurly's Houſe. 

Court. Aſk her, whether ſhe took Notice or 
any Table Cloth that was in Mr. Zlurly's Hou: 
the Night of the Robbery, that afterwards cam: 
back from Mr. O-Bricu's. 

Interp. She ſays, they had that Table Cloth 13 
the Houſe that Night of the Robbery, 

Court, Was it taken away by the Robbers? 

Interp. They did take it away that Night: 4. 
was upon the Table in the Parlour, and they too; 
it away. 

Court. She ſays, the Table-Cloth was in t- 
Parlour, on the Table, the ſame Night the 


Robbery was committed: Pray aſk her, Mas 


it on the ſame Table where the Arms were? 

Interp, It was upon a Side-board, my Lord, 

Mr. Bernard. Pray, when did ſhe Jeave Mi. 
Hurly's Service ? 

Inter p. She ſays, that ſhe left his Service, and 
continued in his Father's Houſe, till about Ch. 
mas. 

Mr. Bernard. Pray, whoſe Service did ſhe 52 
to afterwards ? 

Interp. She went to Service to one Mr. A5. 


Mr. Bernard. Was ſhe at Sir Donogh O-Bri.n's 
Houſe after that Time? Whether ſhe 
was ſent for by Sir Donogh O- Brien ——— and 
far what? 

Interp. She was there after ſhe left her Ser- 
Vice. 

Mr. Bernard. How long after ſhe left her Ser- 
vice ? 

Inter p. She believes, within two or three Days 
after, 

Mr. Bernard. Did ſhe go of herſelf, or was ſt! 
ſent for? 

Interp. One Conſtance Davoir brought her 
there. | | 

Mr. Bernard. Is he a Servant ? 

Interp. No. 

Mr. Butler, He is a Man that keeps an Ale. 
houſe in Corrofin, —- Did he tell her Sir Dog 
O-Brien ſent for her? | 

Interp. No, he did not. 

Mr. Bernard. What Buſineſs had ſh2 there? 

Inter p. He did not tell her what Buſigeſs. 

Mr. Bernard, To what End or Purpoſe did ue 
go there? a F 

Interp. She ſaid, that he was her Friend, 4% 
ſhe went along with him. ; 

Mr. Sol. Gen. What did ſhe go thither for? 

Interp. To give an Account of what ſhe Kn, 
concerning this Robbery. 

Mr. Bernard. Mr. Huriy was very ſeem 
Sir Donogb O-Brien. —— Did the fee Sir Dow 
Q-Eriew 7 4 Inter} 
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Interp. She did. 
* Had he any Diſcourſe with 


her? ; : 
Interp. She ſaid nothing to Sir Doxogh, nor 
Sir Donagh to her — but ſhe was carried before 


a Juſtice of Peace. : 

Mr. Bernard, What Juſtice of Peace ? 

Interp. She does not know that. 

Mr. Bernard. Whether Sir Donogh O- Brien 
vas there? — Whether ſhe did not hear the 
Country. and all the Neighbourhood, ſay, That 
if they did not make this no Robbery, Sir Donogh 
would be ruin'd ? 

Interp. She ſays, ſhe heard no ſuch thing ; 
but was delir'd to ſay nothing but Truth. 

Mr. Bernard. Was there any Promiſe made 
you of a Portion? : | 

Interp. No, there was not. 

Mr. Bernard. Was ſhe tamper'd with by any? 

Interp. She ſays, No. 

Mr. Fol. Gen. Don't aſk her if ſhe has been 
tumper'd with, for ſhe does nor underſtand it 
but, whether ſhe was offer'd any thing at all for 
Swearing in this Cauſe? 

Interp, She ſays, No; ſhe was offer*d nothing 
at all, 


Mr. Sol. Gen. Now we will call Malter Neylan, 


who will give an Account of this Matter out of 
Mr. Hurly's own Mouth. 


Walter Ney lan fworr. 


. Court, Give an Account to the Jury what you 


know in this Matter. 

Mr. Sol. Gen, Let him tell if he was in Priſon 
in Ennis Goal, and on what Account, and what 
paſs'd there between him and Hurly. 

Neylan. My Lord, the ſame Time that Mr. 
Hurly was committed upon Suſpicion of the Rob- 
bery, I was in Priſon my ſelf. 

Gurt. On what Occaſion was you 
then ? 

Neylan. I was bound for Mr. Hurly, and was 
confined for his Debt. I was in Converſation 
with him during his Confinement. 

Court, Was he confined in the ſame Goal? 

Neylan. Ay, and in the ſame Room. 

Court, Who was in the Goal with you? Was 


there 


| there one Donogh O-Brien Andrews there ? 


Neylau. There was four Servants of Mr. Hurly's, 


Done h O-Brien Andrews, Daniel Hicky, Calaghan 


Carty, and, I think, Daniel Carty. 
Curt. What paſs'd between you and Mr. 


| Hurly ? 


Neylan, My Lord, Three of them diſcover'd 
the Robbery, and the other held out for two or 
three Days. But, as I was coming out of the 
Room where I was confined, this Man, Donogb 
0 Brien Andrews, ſaid to me, Do you know whe- 


ther my Maſter is working any thing for my Li- 


verty ? No, ſays I, I do not. Pray, ſays he, 
tell him out of Charity, that he take Care for 
my Releaſment, or elſe I muſt diſcover as well 
& the reſt, 
Jury. We do not hear him. 
Curt. He ſays, he was in Priſon at the ſame 


Time with Mr. Hurly and four of his Men at 


Ennis : That he was converſant with Hurly, be- 
ng Chamber-fellows : That Three of the Per- 


lons, that were thus confined, confeſs d the Rob- 


* 
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bery ; but there was Donogb O Brien Andrews, 
he ſtood our, and diſown'd it for ſome Time; 
and afterwards this Donogh O Brien Andrews came, 
and ſaid to him, Pray, do you know whether my 
Maſter is doing any thing for my Releaſment ? 
and he ſaid, No, he did not. Pray tell my Ma- 
ſter out of Charity, that if he does not ſoon work 
out my Liberty, I muſt diſcover, as well as the 
reſt of my Fellow-ſervants. | 

Neylan. My Lord, upon this I came to Mr. 
Hurly, and told him the whole Matter. Says 
Mr. Hurly, If that Man does own it, I am un- 
done, for he is the Man that knows moſt of it; 
and call'd me aſide, gave me a Piece of Money, 
and deſired me to give it to him, that he might 
not diſcover; and to tell him, that he would 
lend for Security, and get him diſcharg'd, tho? 
it were from the County of Gallway. I went 
down accordingly with the Piece of Money into 
the Goal ; and becauſe I was unwilling to hold 
any Diſcourſe with the faid Donogh O- Brien Au- 
drews alone, I gave the Piece of Money to Ca- 
laghan Carty to give him, and told him what 
Mr. Hurly ſaid. Says Donogb- O. Brien Andrews, 
This will not do, for I love Liberty better than 
my Lite, and I will diſcover. At the Time of 
this Man's ſaying he would diſcover, Mr. Hick- 
man, a Juſtice of Peace, came into the Goal ; 
whereupon Mr. Hurly deſired me to ſpeak to 
Mr. Hickman, and pray him to ſpeak to the Goa- 
ler, that this ſame Donogh O Brien Andrews may 
have more Liberty than he had, and defired me 
to be Security for him, and that he would give 
me Counter-Security, I told him, I would not 
ſpeak to him : Says Mr. Hurly, You ought to do 
ir, if not in point of Friendſhip, yet in point of 
Gratitude ; for it's through your Means I was 
forced to take thoſe Meaſures, 

Court. Mr. Neylan, Pray, Sir, what did Mr. 
Hurly ſay to you when you cameto him, and told 
him what Donogh O-Brien ſaid to you? 

N-ylan. He ſaid, That was the Firſt Man to 
whom he communicated the Contrivance of the 
Robbery; and, That it was moſt dangerous if he 
ſhould diſcover 1t. 

Mr. Sal. Gen, Who faid fo ? 

Neylan. Mr. Huriy ſaid, That this Man was 
the Firſt Man that he ſpake to of the Contri- 
vance ; and he faid, He was the Principal of the 
Four that contriv'd it. 

Mr. Sol. Gen. Who did you give this Informa- 
tion to ? 

Neylan. J gave it to Mr. Butler; and there was 
preſent three or four Juſtices of Peace more. 

Court. At the Time he was examined before 
the Juſtices of the Peace, he did not give the 
latter Part of the Evidence: I aſk'd him why 
he did not ? he ſays, Becauſe he did not recollect 
himſelf, The firſt Part he did not give, con- 
cerning the Piece of Money. | 

Mr. Forſter. The Priſoner deſires to know 
after what diſtance of Time he recollected him- 
ſelf? 

Court. After he had given his Examination in 
to the Jultices of Peace. a 

Neylan. A Month or Six Weeks, I think. 
my Lord —— But I told ſeveral Peopla of it 
before. An . 

Mr. Forſter. How came he to ſend for a Juſtice 
of Peace to take his Examination art firſt, and not 
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to do ſo afterwards, when the latter Part of it 
came to his Memory ? 

Neyland. Becauſe Mr. Harly was in Goal at 
the firſt Time, and I thought he might have come 
to a Trial; but after he was remov'd up here, 


I deſpair*d of his coming to a Trial, and ſo did 


not think it material. | 

Mr. Hurly. My Lord, this is a Man that was 
in Trouble for me, and bound to Thomas Arthur 
on my Account: He had a Pique to me, and l 
to him; he lampoon'd me, and I him. I ap- 
peal to the Gentlemen of the Jury, whether I. 
that had my Wife and Siſter with me, whether 
they don't think I ſhould rather have truſted them 
with ſuch a Thing? All that he here ſays is out 
of Pique and Malice, which the Gentlemen of 
the Country do know. 


Court. Mr. Hurly, you are a Man of Parts, 


and you know what 1s uſed to be done in this 
kind: If you pleaſe, you may have Pen, Ink, and 
Paper to take Notes; and, when it comes to your 
Turn, you ſhall aſk what Queſtions you pleaſe. 

Mr. Hurly. My Lord, *tis all Malice. | 

Neyland. My Lord, I did contrive to make 
him pay the Debt of T'wo hundred Pounds (for 
which I was bound for him) ; but I ſuffer'd Da- 
mage above Threeſcore Pounds more 
I did indeed get an Execution againſt his 
Goods. | 

Court. He ſays, he was mightily damnified by 
being bound for you ; and that, having Coun- 
ter Security, he did order Judgment to be en- 
ter'd up againſt you; knowing that you had 
valuable Goods in the Goal, he order'd them to 
be taken. | 

Mr. Hurly. He ſays, my Lord, that he was ſo 
much damag'd : I'll prove, my Lord, that his 
Debt was ſatisfied, and over and over. 

Mr. Astor. Gen. My Lord, we will produce a 
Witneſs, that ſaw this Rapparee Act perus'd in 
Mr. Hurly's Houſe at Moyghna ; and we will ſnew 
you what paſs'd at reading the Act. 


Capt, Charles Mac-Donagh fworn. 


Mr. Attor. Gen. My Lord, Captain Mac- Donogh 
will give your Lordſhips and the Jury an Ac- 
count of the Neceſſity the Priſoner was under; 
and, that the Rapparee Act being read on ſome 
certain Occaſion at a certain Place, what hap- 
pen'd thereupon. 

Court. Pray, Sir, give an Account to the 
Jury what you know of Mr. Hurly, and his Cir- 
cumſtances. | 

Capt. Mac-Donogh. My Lord, I was very well 
acquainted with Mr. Hurly ſince the Time he 
came out of England; I receiv'd Letters from 
him, and I was employ'd by him in negotiating 
ſeveral Affairs in the Country, and particularly 
againſt his Brother, that ow'd him ſome Money. 
I thought he was very ſevere againſt his Brother, 
and I charg'd him for being ſo unkind to him : 
He ſaid, He was in want of Money, and fo could 
not help it. And I was with him when he was 
reading the late Act of Parliament relating to 
the Article-men, and he ſaid, He would pals his 
Adjudication according to the Articles of Gallway. 
I faid, I thought he was in France, and not in 
Gallway. Said he, It's no matter, I will prove it. 
And he came after to Dublin, and paſs'd his 
Adjugication, And after he came down again 
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from Dublin I was with him ; and he b 
with him the Act of Parliament, commonly «ſp, 
The Rapparee Act; and he ſaid, That Rappare 
Act was a cleaver Way to recover Money bh 
the Country. 

Court. When was this ? 

Capt. Mac-Donegh. The latter end of Cin 
before the Robbery. 

Court. Pray, what Year ? 

— Mac- Donogh. My Lord, it was Chris 
Ee, | 
Mr. Butler. Have you any of thoſe Letters o 
Mr. Hurly, that ſhews he was in great Want ( 
Money ? 

Capt. Mac-Donogh. Yes, I have. 

Mr. Recorder. Pray, in what Circumſtances y;; 
he at Chriſtmas 1699 ? 

Capt. Mac-Donogh. He was poor and indigert, 
and he ſaid, He was ſo great a Friend to h; 
Brother, and lov'd him ſo well, that he would 
not have proſecuted him, if he had not wanted 
Money. 

Mr. Attor. Gen. Had you any Diſcourſe with 
Mr. Hurly after the Robbery ? Pray, what wx 
it ? | 

Capt. Mac-Donogh. My Lord, Capt. O. Brie. 
writ me a Letter after he came to the Place, and 
was perſwaded by him, that it was a real Rob. 
bery, and deſir'd me to come, that we might 
conſult the Matter : And knowing, that he had 
no ſuch Money, I wrote him a Drolling Letter, 
That I believ'd it was ſome Papits robb'd him; 
and, that he would recover his Money of the 
County. I came to Ennis, and he told me, H: 
had loſt all that he had in his Houſe to pay his 
Debts ; which I ſmil'd at, becauſe I was before 
in his Houſe when he came from Dublin; and! 
ſaid to him, I hope you have brought Money, 
for otherwiſe the Country will be too hot for 
you now, becauſe Mr. Neylan lies in Goal for 
you; and this Sheriff is not your Friend, And 
he did not pretend that he had Money; bur, 
ſaid he, never matter that, for Sir Toby Butler 
and Colonel John Macnamarra will make my 
Intereſt good with the Sheriff. And ſo the Let- 
ter coming after from Capt. O- Brien to me, that 
Mr. Hurly had loſt ſuch a Sum of Money, | 
laugh'd at it, becauſe I knew that he had no 
ſuch Sum. And when he told me, at the Aſſizes 
at Ennis, how that he was robb'd, he ſaid, He 
would give me Two hundred Guineas if I ms 
nag'd the Buſineſs for him, to get the Money 
from the County. | 

Mr. Att. Gen. You had ſeveral Letters from 
Mr, Hurly : Pray, let us ſre em. 


[Shews a Letter. ] 


Mr. Recorder. Did you receive this Letter from 
Mr. Hurly ? | 

Capt. Mac-Donogh. Yes, tis his Hand- uri- 
ting—— There has paſs'd many Letters between 
him and I. | 

Mr. Recorder. Did you ever diſcourſe with him 
ſince you receiv'd this Letter about the Subject! 
and Matter of it ? 

Capt. Mac-Donogh. Yes, I did. 

Court. Did you ever anſwer it? 

Capt. Mac-Donogh. Yes, I did. 
[The Letter read.] 
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Thurſday, Auguſt 17. 1699. 


Dear Couſin, 


7 UST now received the encloſed from our ne- 
ver. failing little Agent. What wwe have hither- 
ts dine, is but very inſignificant to the main 
Matter, I this be uot duly executed, and with- 
out Loſs of Time, there is no other May on Earth 
jo do it, but that wwe thought of and propoſed ; 
that is, I ben the Colonel comes in Perſon, im- 
mediately after the Aſizes, to execute the Surplus 
of the Fier. Fac. The Gentleman will, no doubt 
t, ſend to bim (as he did 7 to know i 
he has any againſs bis Perſan? When he ſen 

him Word he has not, he will come to him ; and 
when they are together, you muſt get ſome Clever 
Fellow, that will put it into his Hands. Spare 
mw Cot to do this, my Dear Friend: You poſ- 
feſs the Matter fully, and I have ſeveral con- 
vincing Proofs of the Sincerity of your Intentions 
towards me; therefore will ſay no more, but re- 
fer it wbolly and ſolely to your Self; and deſire 
once more, you will ſpare no Coft to compaſs it. 
The great Friend arrived in Dublin, and he 
expefts our Couſin there Wedneſday next: He 
goes away Saturday Night to Solomon his Bro- 
ther-in-Law's Houſe, where it would be a vaſt 
Comfort for him, towards bis Fourney, and the 
carrying on the Clever Touch, to receive a Box 
of Pills from you, which will be very much 
wanting. If not, and that you could get a Bill 
for't from Pierce Verrony, who will be there 
to meet my Brother John, it ſhall be highly 
ſerviceable, make it payable to our Agent, 
a Mr. Thomas Hewlet's Houſe in Smith- 
feld, and ſhe will pay it to Mr. Baldwin. 
Let not our generous Friend's Good-Nature be 
prevaiPd upon to give any Time or Forbearance; 
for, I do aſſure you, that and more muſt be laid 
out to carry on the Clever Touch; which I have 
the greater Hope will not fail taking the good 
Effet, fince you are ſo poſitive in it. I hope 
youu bave 4 Will, Do your Buſineſs with Sir 
Theo — and ſend his Opinion about the Elegit. 
Our Confin will write 10 you from Dublin, di- 


| reited as you ſhall appoint in the Anſwer to this. 


J 


[ will take Leave, begging the Favour you will 
remember me moſt thankfully to our worthy Friend, 
whoſe Services I ſhall find a Way to return as 
be deſerves. The longer be ſtays after the A, 
bes, the worſe teil be for us. Diſpatch me 
back the Bearer as foon as you can, and pay an 
Expreſs, if you do not come your ſelf, of Satur- 
day Nigbt to Solomon's : Our Coufin will £9 
from thence on Sunday before Day. My Service 
% Mr, Conner, and know whether he delivered 
and ſeconded the Letter to my Lord C. J. Put 
this Letter and the encloſed into your Fob, left 
Yu ſhould drop it. As you have appeared all 
along a true Friend for me, my Dear Kinſman, 
8" through with it, and aſſure your ſelf, your 


Pains ſhall not be ill beſtowed. The executing 


Vor. V. 


this is the Clever Touch indeed; and I am ſure 
it will ſucceed, ſince you undertake it. My moſt 
kind Service to my worthy Friend; 1 hope be 
bunted well. 


Mr. Soll. Gen. Pray give me that Letter 
My Lord, I ſhall take leave to read it, and aſk 
ſome Queſtions out of it. Sir, by the Oath 
you have taken, pray what does he mean by Our 
never-failing little Agent ? | 

Capt. Mac- Donagb. That was his Wife, that 
was here in Dublin —— There was a Fieri Facias 
againſt the Goods of his Brother Fobn z but that 
would not do, ſo he defired his Wite to ſend an 
Execution againſt his Body. 

Mr. Soll. Gen. Our great Friend is arrived at 
Dublin Who does he mean by that? 

Capt. Mac- Donagb. Really, Sir, by what Iun- 
derſtand, it was the Attorney-General. 

Mr. Soll. Gen. Who was his Couſin here, So- 
lomon ? 

Capt. Mac-Donagh. He is one Donogh O. Dea, 
married to his Siſter, whom he thought an in- 
ſignificant Man; and therefore he called him So- 
lomon, by way of Ridicule. 

Mr. Soll. Gen. What was the Clever Touch, and 
the Box of Pills? 

Capt. Mac-Donagh. The Clever Touch, was 
the Adjucation; and the Box of Pills, was the 
Money to be ſent to Dublin, to paſs the Adju- 
cation. 

Mr. Butler Have you any other Letters? 

Capt. Mac-Donagh. Yes, I have. 


Moughna, October the 3th, 1699. 


Have Advice from à very ſure Hand, Dear 

Sir, that I am liked to be Blocked up very ſoon, 
or rather regularly Beſieged by the formidable 
Captain Thomas Bourk, and a ſelect Party be 
brags to have hired of the Enniſkillin Dragoons 
for that Purpoſe. He received Fifty Pounds Ster- 
ling for that generous Undertaking, and entered 
into Bonds of Two Hundred Pounds Penalty, to 
have me in Salv. Cuſtod. before the Firſts Day 
of next Term. And, as Tam reſolved to keep 
my Ground, and maintain this Poſt 10 the laſt 
Extremity, 1 have detached Corporal Malone 
for Ammunition to put my ſelf in a Condition 
to receive the Thrice-worthy Captain; for this 
is no Time of Day for me, (pott varios Caſus) 
to give my Head for the Waſhing. The Cor- 
poral is but very lately arrived into my Service, 
and conſequently bas but yaung Skill in Pow- 
der and Ball: Therefore muſt entreat you 10 
chuſe and ſend me a Pound of the beſt Powder, 
and three Dozen of Carbine, Muſtet, and Piſtel- 
Ball. * 


E e e Poor 
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He exacted upon me, and I was forced to con. 


Poor Tom is very much in the right owt, 
to revenge bis Quarrel with a Party, ſince 
his Courage never inſpired bim to do it ſingle 
Hand: And his ſelect Party (as be calls them) 
are reſolved to follow the Col. General of the 
French Dragoons (Mareſchal de Boufflers) Max- 
im: For be was of Opinion, No Man was fit 
for a Dragoon, that in Time of War out-liv'd 
two Campaigns ; or in Peace, did not once at leaſt 
in every fifteen Days, ſeek Adventures for a 
broken Head. Pray diſpatch me back the Cor- 
poral ; and though the Enemies Lines of Cir- 
cumvallation ſhould be perfeft, nay, their very 
Batteries be rais'd and fix d, if you let me know 
the Day pereciſely that you intend to call this 
Way, 1 will make a Sortie to facilitate your 
Entrance. ] have not one Word from our Friend 


fince I ſaw you, If yuur Leiſure will permit 
it, pray let me know what Progreſs you have 


made in the laſt Aﬀair that was communicated 
and recommended to you by, Dear Sir, 


Your affeftionate Kinſman, 


and very bumble Servant, 


Patrick Hurly. 


Fer Capt. Charles Mac- 
Donagh, at Ennis. 


Mr. Soll. Gen, You ſee that the Gentleman 
| was very apprehenſive of Debt, and guarding 
himſelf againſt it at this Time. 

Mr. Attor. Cen. I deſire to know, in this firſt 
Letter, who it was that was his good Friend? 

Capt. Mac- Donagb. He told me, Sir, he look'd 
upon you to be his great Friend? 

Court, Had you any Communication or Diſ- 

courſe with Mr. Hurly about this Robbery ? Did 
he confeſs it? 
Capt. Mac-Donagh. I did not put it to him: 
But I told him he would be Indicted for Perjury, 
and loſe his Ears. He ſaid, twenty Pounds would 
lave them. | 

Mr. Hurly. He ſaid, I muſt not ſtay in the 
Country, if I did not pay Mr. Arthur, I deſire 
to know, Whether I did not tell him I was to 
meet Mr, Arthur ? 

Capt. Mac-Donagh. You told me you would 
make an end with Mr. Arthur : And you ſaid at 
the ſame Time, that you had Sir Toby Butler and 
Mr. Macnamarra to make theSheriff your Friend: 
And that dif imply to me, that you had no Mo- 
ney. 
Mr. Hurly. I came to Dublin in Auguſt, and 
I went to perfect Bonds to 


they arreſted me. 
Mr. Arthur for the Debt, which was 723 Pounds, 


Ly 


ſent to him a Bond for the whole Demand. 
ſent for Sir Toby Buller, and we made up the Ac. 
count ; and Mr. Arthur made it up near 1000 
Pounds, for which I gave him my Bond, Ir 
Butler told me, you will be reliev'd, by preferring 
a Bill in Chancery againſt Arthur. I did not ſery; 
him with a Subpæna, but he abſconded, and & 
I got no Remedy to this Day, And the Reaſon 
why I paid him not, was to make him come tg 
Terms, that I might retrench the extravagant 
Charge. 

Court. Did he give that as a Cauſe why he 
would not pay Arthur, becauſe he had exaQeg 
upon him ? 

Capt. Mac-Donogh. He did not tell me ſo. 

Court. Was this the Reaſon, as you a pprehended, 
why Mr. Hurly abſconded, that he was on his 
keeping for fear of Arthur ? f 

Capt. Mac- Donog b. For ought I know, it was 
for fear of others as well as Mr Arthur, I re- 
member the Night he came home from Dublin, 
ſome few Days before the Robbery, that he was 
barricading his Door, and telling me of making 
the Sheriff his Friend ; whereby I concluded, 
that he could not have that Money that he at- 


+ terwards pretended he had loſt. 


Court. How came you, Mr. Hurly, to barricade 
that Houſe, when Mr. Arthur had promiſed net 
to diſturb you at the Aſſizes of Ennis? He 
ſwears the very Night you came from Duliy 
you were barricading that Houſe. 

Mr. Attor. Gen. ] defire to know, whether he 
believes that he had Money in his Houſe the 
Night he was robbed ? 

Capt. Mac- Donogb. He did tell me fo; but! 
did not believe him. 

Court. Do you know any thing of thoſe Coun- 
ters? 

Capt. Mac-Donogh. My Lord, about February 
laſt, the Wife of Daniel Hicky, who was ful 
pected to be in the Robbery, came to me and 
ſaid, that her Huſband was like to be undone for 
paſſing ſome Counters: That if he could get 

is Liberty, he would go to Dublin, and ſwear 
the Cheat of the Robbery ; and, ſays ſhe, we 
have ſome of the Counters, that they ſaid was 
Gold, in our keeping, and we will produce 
them, 

Court, Did you ſee any of thoſe Counters at 
any Time? 

Capt. Mac-Donogh. Yes, Idid, when the Con- 
ſtable took them our of Hicky's Houle. 

Mr. Soll. Gen. It ſeems that Daniel Hicky's Witt 
told him, that ſhe could produce the Counters. 
We ſhall ſhew you, that there was ſearch forthem 
accordingly. To whom did you make a Dilco 
very of this of Hicky's Wife ? 

Capt. Mac-Donogh. I told it to Mr. Butler, who 
is a Juſtice of the Peace in the County of Clare, 
and to Capt. Bindon; The Woman was taken 
and Indicted for paſſing theſe Counters. 

Mr. Foſter. How came ſhe to be diſcharged 
after ſhe was taken? 

Capt. Mac-Donogh. She was bail'd at the Quat- 
ter-Seſlions. 

Mr. Soll. Gen. My Lord, we ſhall ſhew yo! 
where the Counters were found, and who 


them, 
Mr. Bernard. 
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Mr. Bernard. And we ſtiew, that the Man 
that found them hid them. 


The bigh Conſtable Walter Huonin ſworn. 


Court, Had you any Warrant, and from whom, 
to ſearch for Counters or Counterfeit Money ? 

Huonin, Yes, my Lord, I had a Warrant from 
Dean Blood, to ſearch for Goods that were pre- 


tended to be robb'd from Patrick Hurly. I came 


to the Town of Mougbna, and brought with me 
five Men and a Petty Conſtable z and I went to 
the Houſe of Fobn Hurly, Patrick Hurly's Father, 


- who was Bed-ridden, and removed him out of. 


his Bed : And I went to Carty's Houſe, and dug 
there, and found none; and I came to Daniel 
Hicky's, and digged about; and there was a Bed 
of Dung by the ſide of the Houſe, where they 
fodder their Cattle, and it was a Foot above 
che Floor of the Houſe ; and after ſearching the 
reſt of the Houſe, I ordered the Dung to be 
removed out of the Place ; and I bid the Fellows 
come and dig there, and they did; and Hicky's 
Wife held the Candle her ſelf z and one of the 
Men that was next the Wall hit a Stone in the 
Ground, and it was a Slate over a hole in the 
Floor, and the next of them threw it out, and 
along with 1t a Suggane and a Purſe ; and when 
| ſaw the Purſe, I would not let him handle it. 
[opened it, and found it full of yellow Counters, 
and took an handful of them out, and called the 
People of the Town, and reckon'd them all be- 
fore their Faces. 

Curt. What did you find in the Purſe? 

Huonin, My Lord, nothing but Counters. 

Court, Have you them ? 

Huonin, Yes, I have all that was found — I 
came to the Aſſizes at Ennis, and my Lord Chief- 
Juſtice Haly ordered me to keep them till I ſhould 
appear at the Trial. 


[Shews the Suggane and Purſe with the Counters, 
cobich 0as opened, and were 121 in Number.] 


The reaſon why I was ſo carefnl to ſearch there, 
was becauſe Hicky's Wife was preſſing for my 
not touching the Dung; and after they were 
found, when ſhe ſaw the Counters, ſhe dropt the 
Candle, and went away : Says I, good Woman, you 
muſt go along with me. I brought the Woman 
to Ennis; and I was brought before my Lord 
Chief. Juſtice, who deſired me to keep the Coun- 
ters againſt the Trial. 

Mr. Hurly. Whether it be likely, that this Wo- 
man, that was Indicted for theſe Counters, would 
not have removed them, and thrown them into 
2 by-hole; and if they were in the Ground, whe- 
ther the Purſe would not be rotten. 

Court, He ſays, when it was taken up, the Sug- 
gane that was about it was mouldy and wet, for 
the Purſe it ſelf is damnified. | 

Mr. Soll. Gen. Pray what is the Name of the 


| Village where the Houſe ſtands ? 


Huonin, It is Moughna, where the Father of 
Mr. Hurly lives. 
Mr. Bernard, How longafter the Robbery was 
this found ? 
Huonin. It was a whole twelve Month. 
_ Bernard. Was you directed to ſearch that 
0 L. V. 


Dunghil before you went to the Houſe? ; 

Huonin, No; I was not ; only a Fellow told me 
that he ſuſpected that Place. at 
Mr. Recorder. Was it in the firſt Place, or in the 
laſt Place, you ſearch'd, that you found theſe 
Counters? | | 

Huonin: It was in the laſt Place. . _ 

Mr. Recorder. How near is this Hicky's Houſe 
to Mr. Hurly's ? | 

Huonin. About a quarter of a Mile; ot leſs, 


Alderman Walton ſcvorn. 


Mr. Forſter. Sir, Mr. Hery calls you, to know 
what Money you paid him? 

Ald. Walton. My Lord, I came over with Mr. 
Hurly in October, 1697. And ſometime after he 
was here, he canie to me and told me, he had 
ſome Money to receive, and aſk*d me if I would 
receive it for him? I told him it was Mr. Burton's 
buſineſs 3 but he ſaid he was a Stranger to him, 
and ſo let my Servant receive 400 Pounds from 
Mr. Arthur, and 100Pounds from Mr. Fitz-Symons. 

Mr. Bernard. I deſire Ald. Walton to tell, when 
they came over in the War-time, whether he 
ſaw any Jewels with Mr. Hutly ? | 

Ald. Walton. We did ſee a Ship, that we 
thought was a Privateer, but it prov'd a Friend : 
He then told me, he had ſome things of great Va- 
lue, which he was going to ſecure ; but I did 
not ſee them. | 

Sir Jobn Mead. How long was the Money in 
your Hands? _ F 

Ald. Walton. It was all drawn out in three or 
four Months time. 

Mr. Attor. Gen. Pray was it all drawn out of 
your Hands before 99? 

Ald. Walton, Yes, yes. 

Mr. Soll. Gen. The next thing that was drawn 
out was Writs and Proviſo's, to force Mr. Hurl 
to pay back the Money to Mr. Fiber. My Lord q 
we will call two that were by when theſe Coun- 
ters were found by the Conſtable. 


Thomas Edwards ſworn. 


Court. Do you know of any Search made in any 
Body's Houſe concerning Gold or Money ? 

Edwards. My Lord, I was geo 91—"—abe 
the High-Conſtable, Walton Huonin, to the Ho 
of Daniel Hicky;z and when I came, I found a 
Youth on his Knees making up the Dung: I 
aſked him, what he was doing there? The Wo- 
man ſaid, He was endeavouring to hide ſome 
Potatoes. I told her, there was no body would 
take them away, Now, my Lord, there was no 
Potatoes there; but we found the Counters un- 
der the Dung, about eight Inches deep in the 
Ground; they were in a Leather Wallet, whip'd 
about with a Thumb-Rope of Hay. | 

Court. How did the Woman behave her ſelf? 

Edwards. When the High-Conſtable told her, 
You muſt go along with me, ſhe ſaid, Now theſe 
are found, I believe I muſt. 

Mr. Feſter. Did you ſee the Counters when 
they were taken? 

Edwards. Yes, I did. 

Mr. Foſter. Did they look freſh ? 

Edwards. Yes, they did. 

Ece2 


Mr. Soll. 


Mr. Soll. Gen. My Lord, before we go any fur- 
ther, the Gentlemen that are Council for the Tra- 
verſer, would fain inſinuatr, that the Counters 
were laid there, — that They that hide can find. 


Now therefore, to ſhew thut to be in poſſible, we 


ſhall prove to you, that this Woman, the Wife of 
Daniel Hicky, did offer ſome of thete Counters for 
a Cow, before this Diſcovery. 


Mortogh Mac-Colloghy ſworn. 
(Per Interpreter.) 


Mr. Attorn. Gen. Does he know one Daniel 
Hicky ? 

Interp. He does. | 

Mr. Attor. Gen. Does he know his Wife? 

Interp. Yes. | | 

Mr. Attor. Gen. Had he any Dealing with any 
of them ? 

Interp. He ſays, he had a Cow, and it was 
ſtray'd, and he found her, and was hurrying her 
home by Hicky's Houſe ; he reſted there, 


being weary, and was taking a Pipe of Tobacco, 


and they aſk'd him, if he would fel] the Cow? He 
ſaid, he would: And ſhe went into a Back-room, 
and brought two yellow Pieces, he ſays, he 
has the two Pieces here to ſhew, 


[ Produces the Pieces, being two yellow Counters, 
the ſame with thoſe that Huonin produced in 
the Purſe.) 


Court. Are thoſe the Pieces Hicky's Wife offer'd 
him for this Cow ? 

Interp. He ſays, they are, When he was re- 
ceiving the two Pieces the Woman gave him, he 
aſk'd her what they were? She ſaid, Iwo Gui- 
neas: He ſaid, He bcliev'd they were ſome of Pa- 
rick Hurly's Gold. 

Court. Why did he ſay ſo? 

« Interp. Becauſe he imagin'd he had ſome Gold 
Counters. 

Court. Did he feH his Cow for the Money 
then ? 

Interp. No. 

Court. How came he to keep the Money 
then ? 

Interp. He told her, he did not like the Coin, 
and he would not fell his Cow for them, becauſe 
they were ſome of Patrick Hurly's Gold; and he 
fatd, What will you take for em? I have Three- 
pence Half. penny, and ſome Tobacco, and if you 
will take them, PH give *em you for the Pieces: 
Yes, faid ſhe, I will; and I wiſh I had ſo much 
for every one I have. | 

Court. He ſays, he was after this examin'd by 
a Juſtice of Peace concerning theſe Things; How 
came he to be examin'd ? 

'Tnterp. He went himſelf, and ſhew'd em to 
Mr. Bindow. ' 

Conrt. Did he go of himſelf ?. or, Was he 
ſent? N N 

Inter h. He fays, he told Sir Douagb O-Brien 
what had happen'd, and he directed him to go to 
the Juſtice. pI? 

Court. Pray, how long was it after he had 
theſe Counters? oY | 

Interp. He fays, Nine or Ten Pays. 

Court, Did he go to Sir Diwgh of his own ac 
cord? or, Did any one bid him go? 
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Interp. He went freely of himſelf. 
Court. When was it that he received thoſ 
Counters he ſpeaks of? , 
Interp. About Ch» iftmas laſt, 
Court, When was it he bought the Cow? 


Interp. He fays, he bought her at C Fair, 


about Allhs!land-tide before, 

Court. What Time was it that the Womy, 
would have bought it of him? 

Interp. It was a good while after. 

Court. Was it before or after Cin, he un, 
ſelling the Cow to this Woman? 

Interp. After Chriſtmas, my Lord. 

Court. How long after? 

Interp. He does not exactly remember the 
Time. 

Court. Now, pray Gentlemen, we muſt do 
right to every body. When he comes to 
receive the Counters, he ſaid, it was about CH. 
mas z and when he comes to tell you when 
he bought the Cow, it was all at the ſame 
Time. 

Mr. Soll. Cen. No, no; the Matter of the Cour. 
ters was at the Time when ſhe cheapen'd the Cow; 
but he bought the Cow at 2{-Srints before, ad 
he was about lelling her at C . 

Mr. Recorder. About nine Days after he was 
in poſſeſſion of the Gold, he came to Sir Doo) 
O-Brien, of his own accord, and he bid him g9 
to a Juſtice of Peace. 

Mr. Bernard, Pray, why did he not go to Sie 
Donogh O- Brien ſooner? —— And, what made 
him go then ? 

Interv. He waited for the Quarter-Seflions. 

Mr. Bernard. Who is the nearcit Jultice o. 
Peace living next his Houſe ? 

Interp. Mr. Bindon. 

Court, How came he not to go before Mr. B;z- 
don immediately when he got the Counters? 

Iuterp. He ſays, he waited for the Quarter. 
Seſſions, 

Court. Pray, how came he not to go imme- 
diately to Mr. Bindon, being the next Juſtice of 
Peace, rather than to Sir Donogh O-Brien ? 

Iulerp. He expected all the Juſtices would be 
together at the Quarter-Seſſions. 

Mr. Forſter. Mr. Hurly deſires to aſk that Man 
ſome Queſtions, How came the Cow to 
go out of the Barony after he had bought her? 
How came the Cow there ? 

Interp. The Man that fold him the Cow in 
Clare Fair liv'd there, and ſhe ſtray'd back again. 

Mr. Hurly. How came the Cow to go aftray ? 

Mr. Soll. Gen. We cannot tell you; you. may 
examine the Cow, the Cow knows belt. 

Mr. Attor. Gen. We will not ſhew, that when 
Hurly came from Dublin he lodg'd at Capt. e 
Lynch's Houſe, and he pulPd our of his Portman- 
teau a large Bag, that look'd as if it were ful! o! 
Gold ; and Capt. Lynch handling of it, and find 
ing it light, he open'd it, and found it to be 
Counters. This Capt Lynchis Landlord of Meg” 
na, and they were intimate together. 


Capt. Lynch feworn. 


Mr. Ator. Gen, Pray, do you know Mr. Ps 


trick Hurly, now at the Bar? 
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Capt. Lynch. I have known him theſe Thirty 


Yeats, EW , 

Court. Have you intimate acquaintance with 

TY. 
Rk Lynch. He cannot deny but I have. 

Mr. Attor. Gen. Pray give an Account of his 
coming to your Houle, 

Capt. Lynch. I met Mr. Hurly at Lougbrea, at 
one Larry Bargery's Houſe, in the Year 1699, 
either a little before or after Chriſmas. 

Court, Where was he going? 

Capt. Lynch. He was going to the County of 
Clare, from Dublin; and as we were drinking a 
Bottle of Wine, — he went to a Portmanteau 
thar lay on a Table, and raking out Linnen, he 
pulPd out a Bag that held about a Quart; ſaid I, 
Mr. Hurly, you are well flock*d with Money com- 
ing from Dublin. And I clapp'd my Hand 
into the Bag, took out an handful, and they were 
Counters, my Lord, of ſeveral ſizes, like ſingle 
and double Louis d Ors. 

Mr. Soll. Cen. Shew him ſome of the Coun- 


ters, 


[ He looks on them.) 


Capt. Lynch. This is like them. 

Hurly, When was it? 

Capt. Lynch, It was a little before Chriſtmas, 
or ſoon after. I wonder, Mr. [{urly, that 
you ſhould deny it. 

Mir. Soll. Gen, Upon the Oath you have taken, 
Had you any Diſcourſe at this Meeting about any 
Acts of Parhament ? 

Capt. Lynch. PII tell you, my Lord: He aſk'd 
how Mr. Banks's Money went? (Mr. Banks was 
one that was robb*d of the Value of Two hun- 
dred and fiſty Pounds, and the Grand- Jury, at 
the Aſſizes, allow'd him the Money, when he 
petition'd for it,) A while after, in our Journey, 
tays he, Couſin, I have a great deal of Confidence 
in you, and if you'll aſſiſt me to get Money 
| rold him, in any juſt Way I would, but not 
otherwiſe. 

Mr. Attor. Gen. Had you any Diſcourſe about 
tie Rapparee Act? 5 

Capt. Lynch. He told me plainly, that if I 
would but aſliſt him, and then brought 
down the Statute, and afk'd me again, how Mr. 
Bank;'s Money went in our County? I told him, 
he recover'd his Money from the County. Says 
he, Couſin, I really want Money ; and if you'll 
aſilt me in ſuch a Matter, and come to me, I will 


deliver you your Leaſe. I told him, I would 


aſſiſt him in any juſt Way, but no further. 

Mr. Recorder. You ſaid juſt now, that he ſpoke 
of the Act. 

Capt. Lynch. He told me, That the Act was a 
very good Way for a Man to get Money that 
wanted it, 

Mr. Attor, Gen. Are you a Relation to Mr. 
Hurly? 

Capt. Lynch. J have a Friendſhip for him; and 


if I had known I was to be fummo'd, I would 


not have been within forty Miles of this Place 


. this Day, 


Court, Pray, what Relation are you to him ? 
2 Capt. Lynch. His Brother was married to my 
alter, and he and his Father was Tenants to me 
nd my Father theſe forty Years, 
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Curt, Had you any Lingen ſent to your Houſe? 
And by whom ? | 

Capt. Lynch. My Lord, I cannot tell was it 
Linnen or no, but there came a Trunk, and I 
ha a Letter beforchand (it was in April or May 
1700) informing me, that the Trunk would be 
with me that Night, and deſiring me, that 1 would 
not let the Men that brought it ſee it after- 
wards, 

Court. Did the Trunk come ? 

Capt. Lynch. Yes. 

Court. Was it weighty ? 

Capt. Lynch. It was as much as any Two could 
carry. The Servants told me, they were com- 
ing all Night, that they did not ſleep. 

8 How far is your Houſe from Mr. Hur- 

S? 

Capt. Lynch. Seventeen Miles. 

Court. Had you any Diſcourſe with him in the 
Goal of Ennis? 

Capt. Lynch. Yes; I went to ſee him at the 
Goal of Ennis, and Mr. Butler met me: I told 
him, I was going to ſee Hurly, And as we were 
taking a Bottle of Wine together, I ſaid, Couſin, 
it is not fit for any Gentlemen to viſit you, for 
the Pranks you play'd in France, and now this 
Robbery. He ſaid, Sir Donogh O-Brien was 
the greateſt Enemy he had againſt him, - 
_— he would loſe his Blood, or he ſhould loſe 

is. 

Court. Did the Servants that brought the Trunk 
tell you what was in the Trunk? 

Capt. Lynch. They told me, that it was really 
full of Linnen. — And Ulick Bourk came, and 
expected Mrs. Hurly that Night. My Wife * 
was like to die, —— The Servants that brought 
me the Trunk brought me a private Token, not 
to let any body have it, — not Capt. Bourk 
himſelf. But I ſuſpected there was no 
good in it, and I let them take it away; ſo the 
Trunk was taken away from my Houſe that 
Night, and brought to a Neighbour's about a 
Mile off. 

Mr. Soll. Gen. What Relation is Ulick Bourk to 
Mr. Hurly ? 

Capt. Lynch. They are married to two Siſters, 

Mr. Bernard. My Lord, this Gentleman hath 
ſwore very materially, and I deſire he may fix a 
Time, and tell us within a Fortnight : Was it be 
fore or after Chriſtmas ? 

Capt. Lynch. I am not poſitive, but it was in 
the Year 1699. 

Mr. Attor. Gen. What Houſe was it at Lougbrea ? 

Capt. Lynch. It was at Harry Bargery's Houle, 

Mr. Hurly. What Time was it? 

Capt. Lynch. I cannot be poſitive to Time, but 
it was before the Robbery. 

Court. Pray recollect, as near as you can, what 
Time it was you were together at Lougbrea. 

Capt. Lynch. I can't be poſitive. 

Mr. Bernard. Was it in the Time of Lent, or 
not? It is ſtrange |! | 

Capt. Lynch. If I did know to a Day, I would 
tell ir, 

Mr. Recorder. You fay, it is ſtrange ; he ſays, 
that Mr. Hurly's Denial to him is more ſtrange ! 
He is particular as to the Time of the Trunk, 
and yet he can't be ſo as to the other Time. 


Court. 


Court. Mr. Hurly, you ſhall make the beſt Uſe 
of it you can; when the Man tells you on his 
Oath, that he cannot tell; and we can't make a 
Man ſwear more than he can ſwear: He lays, it 
was in 99, and before the Robbery, Was it in 
Winter, or Summer ? 

Capt. Lynch. In the Winter, as I do really re- 
member it. 

Mr. Hurly. My Lord, I humbly offer this : 
This Gentleman ſays, he met me at Harry Bar- 
gery's Houſe in Longbrea; and, that I open'd my 
Portmanteau for him to take out a Bag. 

Gourt. No, he ſays you open'd the Portman- 
teau to take out ſome Linnen; and you took out 
a Bag, and you look*d into it. 

Mr. Hurly, Was this half a Year before the 
_ Robbery? 

Capt. Lynch. I do not know. 

Mr Hurly. My Lord, I will prove I was not 
there, at Lowghrea, the laſt time 1 went home. 
And, my Lord, my Father held ſome Land from 
him : There came ſome Difference, and he told 
his Brother, that if I did not give up the Land, 
he would give me a Lift. 

Mr. Bernard. Was there any one in the Room 
then with you? 

Capt. Lynch. No body but Mr. Hurly and I. 

Mr. Hurly. Pray, Sir, what ſort of Portman- 
teau was 1t? 

Capt. Lynch. It was a Cloth Wallet, blue and 
red. 

Mr. Attor. Gen. The next Evidence we pro- 
duce, is one Charles Caſſidy; he was thought a fit 
Man for the Service, and was ſollicited to be 
Commander in chief of this Robbery, 


Charles Caſſidy ſworn. 


Court. Give an Account what you know of any 
Robbery of Mr. Hurly. 


Caſſidy. My Lord, I was a Practitioner in Sur- 


gery; and Mr. Hurly's Father fell ſick, and I was 
ſent for to attend him three Weeks or a Month; 
and then one Dr, Brady, a Relation of Mr. Hurly's 
was ſent for: And as we were going up to ſee 
other Patients, the ſaid Dr. Brady and I, ſays the 
Doctor, If you will take upon you a Buſineſs, 
you ſhall have Twenty Guineas. What is it to 
do, ſays I? It is to head a Party, ſays he, to rob 
Hurly, and then he will raiſe Money on the Coun- 

. And after this, when he came back, the 
Doctor told him what he had offer'd me. Hurly 
ſaid, I will give him Forty Guineas; and ſaid, 
he would get People himſelf: And he faid, I 
have four Perſons, that Iwill truſt with you, &c. 
but I went away, and never came near him 
ſince. My” 

Court. When was this ? — 

Caſſidy. It was thirteen or fourteen Months be- 
fore he was rohb'd. I ſerv'd in the Houſe 
from before Chriſtmas to Eaſter. 

Court. Mr. Hurly, he ſwears thus; That he was 
imploy'd to attend your Father, that was fick at 
that time; and, that after ſome Attendance you 
took Occaſion to ſend for Dr. Brady, a Relation 
of yours: And going with the Doctor abroad to 

viſit other Patients, he told him, You get little 
Fees from Mr. Hurly; but, ſays he, if you will 
heada Party for a pretended Robbery on Mr. Hurly, 
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he will get Money of the County, and you ſhall 
have Twenty Gnineas. He ſaid, he did not care 
to meddle with it, for his Relations would ſuffer 
by itz but he ſaid, It would be but little that 
every one would pay: Then, ſaid he, I don't Care 
ifI do. And when he came home, the Doctor 


told before your Face what he had done. Von 


ſaid, What! give him Twenty Guineas! pj 
give him Forty Guineas. And after, when he 


went home, he thought not fit to do it; for he 


told you, his Face was very remarkable, and knoy;, 
in the County, and, that he ſhould be diſcover'g 
Oh! Sir, ſaid you, PII help you to another Fac. 
You told him, he ſhould have one Donogh O. Bis 
Daniel Hicky, and Calaban Carty to aſſiſt him 

Mr. Soll. Gen. Has not Donogh O-Brien anothe; 
Name? 

Caſſidy. I know, my Lord, it is Donogh O. Brie 
Andrews's Son. 

Court. You have been acquainted ſince Chriſtmy; 
was two Tears; When was it that this was ſaid 
to you by Dr. Brady ? 

Caſſidy. It was the February after. 

Mr. Robbins. How long after this Diſcourſe of 
Dr. Brady and Mr. Hurly did you ſpeak of it? 

Caſſidy. My Lord, I did not ſpeak of it; and 
the Night it was to be tranſacted I ran ayy 
from my own Houſe, for fear of being {u. 
ſpected. | 

Mr. Robbins. Did you go before a Juſtice of 
Peace voluntatily? or, Were: you call'd to give 
that Examination ? 

Caſſidy. J kept it to my ſelf till laſt Sunday; 
being at Church, and after dining at Mr. Hick- 
man's, they were talking of Hurly's Buſineſs, 1 
ſaid, There is a Man in this Country that can 
do Mr. Hurly more Miſchief, in relation to this 
Robbery, than any other. Who is that? aid 
he. I, being afraid to bring my ſelf into Trou- 


ble, ſaid no more. Says the Miniſter, You ought 


to be puniſh'd, if you don't do your beſt for to 
ſave your Country from Ruin. And, upon this, 
after I came home, I recollected my ſelf, and! 
went to a Juſtice of Peace, and ſwore it ; and 
after I had given my Teſtimony, he bound me 
over to proſecute. 

Mr. Soll. Gen. He has done like an honel 
Man. 

Mr. Foſter. How came you to conceal it for 
Two Years palt? Did you never tell it to any 
Man before? 

Caſſidy. But to one young Man, that I thougl. 
would joyn with me, 

Court. What young Man is that? 

Caſſidy. Tis one Conner. When I was a 
Mr. Hurly's Houſe, I often play'd a Game at 
Tables with him: When he had not then Mo- 
ney to ſend for a Bottle of Wine, he got me to 
ſend my Note for twelve Bottles of Wine a 
Ennis. 

Mr. Attor. Gen. The Perſons concern'd in the 
Robbery had Vizards : We ſhall ſhew you, that 
when Mr. Hurly was in Dublin laſt, what Shop be 
was at, and what ſort of Commodities he bought. 
There was a Maſque to be acted. 


Daniel Kiefe ſworn. 
Mr. Attor. Gen, Pray, where do you live A 


efe. 


th 


— . 


.” <0" 6G OY . 
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Kiefe. In Town, my Lord, with Counſellor 


7 | 
1775 Att. Gen, If your Lordſhips pleaſe to aſk 
him, Whether he knows Mr. Hurly ? 

Kieſe. I knew Mr. Hurly theſe many Years, 

Mr. Att. Gen. Pray give an Account what you 
obſerved when Mr. Hurly was going into the 
Country; what Shops you met him in, and what 
Commodities he was buying. 

Kiefe. In February, 1699, he came into Mr. 
B-ytly's Shop, and aſked for Maſks to wear at 
2 Maſquerade : He told him he fold none, but 
there were ſome in Chriſt's Cburcb-Jard; and he 
went in at the Gate towards the Yard ; and 
when he was gone, I ſaid, Mr. Bently, I wonder 
what he deſigns to do with them, I fear *tis for 
no good Deſign, 

Mr. Att. Gen. Pray where did he go when Mr, 
Bently told him they were to be had in Chrift's 
Church-Yard ? . 

Kiefe, He went ſtreight into the Yard. 

Mr. Att. Gen, What Time was it? 

Kefe. It was in February, 99, the latter End of 
the Term. 


Joſeph Bently for. 


Mr. Att. Gen. Pray, my Lord, that Mr. Bently 
may give an Account whether he knows Hurly. 

Benily, Yes, my Lord, I do—— And Iremem- 
ber he came into our Shop to aſk for Maſquera- 
ding Maſks or Vizards, And I think it 
was about January or February I told him 
we had none. Pray, ſays he, can you tell me 
where I can get any ? I ſaid, I cannot tell, 
unleſs you get them in the Yard : And he went 
thro! the Shop into the Yard. 

Mr. At. Gen. When was this? 

Bently. It was January or February, 99. 

Mr. Foſter. Did you ever ſee him before that 
Time ? 

Bently. Yes, ſeveral times 
ſeveral Things in our Shop. 

Mr. Foſter, But no Maſks ? | 

Bently. No, but aſked for Maſquerading 
Maſlis or Vizards. 

Mr. Att, Gen. My Lord, the Reaſon why we 
have been the more particular in this, is, that 
it has made a great Rumour and Noiſe, that it 
would be of great Diſadvantage to Mr. Hurly; and 
therefore we go to theſe Particulars, that no Man 
may pretend but the Matter is made plain againſt 
him. We ſhall produce ſome few Evidences 
more. 

Mr. Recorder. Hurly has lately publiſhed a Li- 
bel againſt the Gentlemen of the County. 


Mr. Geary ſworn. 


Mr. Butler. Had you any Diſcourſe with Mr. 
Hurly ? And what? 

Mr. Att. Gen. Pray give the Court and Jury 
n Account, Whether you know Mr. Hurly, and 
his Circumſtances, and any great Quantity of 
Money that he had ? x 

Mr. Geary. Mr. Hurly, in February laſt was 
222 told me his Protection was oth 

e delired me to get a Lodging for him. 
| defired him to 8 own Lodging in 
Capel-ftreet. When he went out of Town I went 
wirh him as far as and. Bridge: He ſaid, he had 


He bought 


no Money : And a Day or two after he writ me 
a Letter, and deſired me to raiſe his Wife ſome 
Money on a Bond of Capt. Mac-DonneP's. I ſent 
to Mr. Connor, and got him to endorſe a Bill to 
Mr. Lum, and the Money was ſupplied : And af» 
ter he came to Town again, I went to his 
Lodging, to Mr. Raſcow's in Capel.ſtreet; there 
were two Soldiers that would not let me in: I 
ſpoke to the Sheriff, Mr. Cu/ack ; ſol went into 
him, and told him, I was ſorry for him. He 
ſaid, it was for proſecuting Sir Donat O. Brien. 
Says he, you know Sir Richard Nagle's Hand, and 
Sir Donat O-Brien's; there are Letters to King 
James; and, ſaid he, you and I muſt live, and 
we may get Money by it. 

Mr. Sol. Gen. Now, my Lord, we call this 
Gentleman to ſhew, that at the Time of his 
ſending this Money, Mr. Hurly was in an indi- 
gent Condition, When was it? 

Mr, Geary, It was in Michaelmas Term, 1699. 

Mr. Hurh, By Virtue of your Oath, Have you 
no Gratification for coming here ? 

Mr. Geary. No, by Virtue of my Oath, I have 
not. 


Thomas Connor ſcworn. 


Mr. Sol. Gen. What do you know of Mr. Hurly, 
about Money ? | 

Thomas Connor. That Gentleman, Mr. Geary, 
came to me, and told me, it would be an Obli- 
gation on him to get twenty Pounds for Mr. 
Hurly's Lady : Upon that I drew a Bill of Ex- 
change; ſo they had the Money, but what they 
did with it, I do not know. 

M. Hurly. Was not the Money paid again? 

Connor, Yes, it was paid. x 

Mr, Hurly. Then did 1 want Money, when 
you drew the Bill, and the Money was paid? 

Mr. Att. Gen. My Lord, Mr. Hurly was not 
able to pay this Bill ; and we ſhall give you an 
Account who paid it, 


Capt. Mac-Donnel fworn. 


Mr. Butler, You heard the Evidence of Mr. 
Geary ? 

Capt. Mac-Donnel, Yes. 

Mr. Butler. What do you know of the Matter? 

Capt. Mac-Donnel, Idid owe ſome Money by 
Bond to Mr. Hurly, and he writ to me to pay 
thirty Pounds : I don't know what the Sum was 
that Mr. Geary had advanced; but I writ him 
word, I would not pay him any ſuch Sum ; but 
I bid him ſend my Bond to Capt. Gardiner”s in 
Limerick, and the Money ſhould be paid there: 
and it was ſent accordingly, and the Money was 
paid: It was ſomething leſs than 30 l. . 

Mr. Att. Gen. Pray, when this Robbery was 
talked of, did any body apply to you to take 
you off, that you ſhould not oppoſe the Preſent- 
ment, but ſuffer it to go on. 

Capt. Mac-Donnel. Mr. any 6, to me to 
be his Friend. I was always his Friend: And 
Capt. Bourk ſpoke to me to ſpeak to a Gentle- 
man of the Grand-Jury, that lay with me, (that 
was much againſt him) to deſire him, that he 
would not appear againſt him z and that he and 
his Tenants ſhould be freed from paying any 
Part of the Money. 


Mr. Ber- 


Mr. Bernard. My Lord, I am Council for the 
Traverfer, The ſtion is, Whether he be 
Guilty of Perjury in an Information, ſworn be- 
fore Mr. Blood. —— If your Lordſhips will hear 
the Proofs, we ſhall turn'the Table, and prove 
Mr. Hurly was a Man that came with a good 
Fund of Money into this Kingdom, and left a 
good Fund in France, and that he drew Bills of 
Exchange upon his Correſpondent in France; that 
his Correſpondent gave him an Account, that 
Mr. Arthur diſcovered where all his Effects lay, 
and all was ſeized ; and the Bills came back pro- 
teſted. Then he comes and adviſes with Sir 
William Hardcock, who adviſed to an Accommo- 
dation with Mr. Arthur : And ſo we did, and a- 
greed to give him what he demanded ; and ac- 
cordingly, we gave him Bonds. And in 1699, 
we brought a Bill in Chancery, We met Mr. Ar- 
thur's Brother in Dublin; he ſaid, we ſhould not be 
diſturbed at the Aſſizes at Ennis, We went down 
accordingly, and carried our Money along with 
us, and we did go another Way, and not by 
Loughrea. And we ſhall ſhew your Lordſhips 
further, that there was a Quarrel between Mr. 
Hurly and Sir Donagb O-Brien: Sir Donagh had 
ſuch great Intereſt in the Country, prevailed 
with the Jury, for ſome Reaſons, that the Preſent- 
ment was not found for us at the Aſſizes; but 
four Men were taken up for the Robbery, and 
laid in Irons; and they were told, there was a 
Commiſſion of Oyer and Terminer coming down, 
and that they ſhould be Arraigned -— Here is 
Life or Death propoſed: If you confeſs the 
Matter, and place it upon Hyriy, you ſhall have 
your Lives; but, if you do not, as ſoon as the 
Commiſſion comes down, you ſhall ſtretch for 
it. The Perſons were ſenſible, that thoſe who 
threatened them could effect it, and they were 
kept cloſe trom all others but theſe Perſons, and 
they ſollicited them, until they got them to give 
in Examinations againſt Mr. Hurly. But they 
came afterwards to Mr, Hurly, and told him, it 
was the Threats and Dangers they were in, 
made them do what they had done, and that 
they were troubled for it. And after that, 
they went before my I ord Chief- Juſtice Pyne, and 
they forſwore all. After this the Contrivance of 
the Counters, that muſt be managed ; and a Bag 
of Counters is brought down to Hicky's Wife, 
and ſhe muſt hide it where it may be found 
by this Hucxin. My Lord, we ſhall ſhew your 
Lordſhip all theſe Matters. I apprehend they 
are Men of Credit that will ſwear the Matters 
in my Brief, that Mr. Hurly was really and tru- 
ly Robb'd, and that theſe Proſecutions have been 
carried on by Bribery, and ſuch- like Practices in 
the Country. 

Mr. Foſter. We'll ſhew you, that Mr. Hurly had 
2000 l. and that he carried a Part of it into the 
Country to pay off Arthur. We ſhall ſhew 
where we had the Money, and that he brought 
it down, 


Charles Fitz-Symmons, Merchant, called, did 
en not appear. 


Jobn Hurly ſworn. 


Mr. Fofter. Pray give an Account to the 
Court and the Jury, whether you were employ'd 


400 171. The Trial of Patrick Hurly in Ireland, Paſ'1 ZW. III. 


to receive M 


for Mr. Hur , and f ; 
Jobn Hurly. 2 . 


was employed in 1696, and! 


received of Mr. Feremiah Donovan, 200 1, and 


Os gy" * me 490 J. for 500 Louis Or 
rt. In what Year did you receive it fr 
Col. Lovet ? F +" 

John Hurly. It was in 96 or 97. 

Mr. Foſter. And how much more? 

Jobn Hurly. From Mr. Filz-Symmons, 306 ! 
10 3. in 1699.——And I received a Bill in Li. 
merick, of 200 l. 

Mr. Foſter, What did he bid you do with the 


Money? 


John Hurly. He ſent me this Money out of 
Holland, and bid me ſecure it for him. 

Mr. Foſter. Did your Brother lay out any Mo- 
ney for a Mortgage. 

Jobn Hurly. Not any at all. 

Mr. Hurly, I appeal to the Gentlemen of the 
Country, whether I did purchaſe any Thing, 

Mr. Recorder. You are not accuſed for a Pur. 
chaſer, Sir. 

Court. Did you pay him that Money again ? 

Jobn Hurly. Yes, my Lord. 

Court. Was it before he was Robb'd? 

Jobn Hurly. Yes, it was, 

Court. Pray what Diſcourſe had your Brother 
= you concerning any Money he had by 

im! | 

Jobn Hurly. He told me all along, that he could 
pay Arthur, and that he had a Fund to pay it, 
And I tell you, Sir, before this Robbery, I came 
to his Houſe, and his Wife told me, My Bro- 
ther will do very well, for that he has brought 
Money to pay oft Arthur. —— How do you know 
that, ſaid I? Says ſhe, I ſaw a Bag of Gold 
with him. 

Court. Were you there after the Robbery ? 

Jobn Hurly. I came next Morning, and I found 
the Trunks broken open, and all the Houſe in 
Diſorder. 

Mr. Fyſter. Do you know Capt. Lynch? 

Jobn Hurly. Yes. 

Court. Do you take this Lynch to be a fair ho- 
neſt Man? 

Fobn Hurly. 1 will tell you what I know. 
About Chriſtmas laſt, I came to the County ot 
Gallway to Mr. Lynch. There were ſome 
Land that my Father held from him; and he 
ſet the Reverſion of the Land. I told him, that 
it was ill done, that we ſhould not have the 
Preference of the Land; and I told him, my Bro 
ther would keep him out two Years. The 
Servant that was with me, told me, that he prof 
fer'd him Twenty Pounds to ſwear the Robbery 
upon my Brother. When he came back, | 
aſked him about it, and he ſaid, he feared he 
would prove him not to be within the Articles 
of Gallway z and, faid he, if he will give me quiet 
Poſſeſſion of my Lands, tis well; if not, I'll give 
him a Lift, 

Mr. Foſter. Do you know of any Jewels that 
belong to Mr. Hurly, beſides the Money. 

Jobn Hurly. He gave me a Diamond Ring for 
my Wife, and ſhewed me a Ring he ſaid was 
worth 100 J. 

Mr. Feſter. Do you know of any Rewards pro- 
fered to ſwear againſt Hurly ? 

Jobn Hurly. One Hicky ſhewed me a Note un 
cer Mr. Hickman's Hand, and Mr Cuſack's Fo 


— 


A 


That Hickman and Cuſack promiſed to intercede 
with the Government for Pardon for him and 
others, if they proved the Robbery on Patrick 
Hurly. --- - And that they ſhould be found with 
good Meat, Drink, Waſhing and Lodging, and 
diſcharged without Fees, — He ſhewed me this 
Note within a Week or ſome ſhort Time after he 
was diſcharged, 

Court. You ſay, That this Note was no more, 
than that Mr. Hickman and Mr. Cuſack promiſed 
they would intercede to the Government, if ſo be 
he would tell the Truth ? 

Jobn Hurly. Yes. — In proving a Robbery 
upon Patrick Hurly. 

Mr. Fiter. Were you at Ennis ? 

Jabn Hurly. Yes, I was. 

Mr Fifter. Who was there examined on Oath 
to prove this Robbery ? 

oon Hurly, There was Dorothy Kemp, and 
Jane Hurly, and this Margaret Conneene, and ſhe 
was examined at Home. | 

Mr. Filer, Was Mr. Ronane examined? 

Fobn Hurly. Yes, and his Man too. | 

Mr. Sol. Gen. Now, Sir, I'll aſk the Witneſs 
a Queſtion. Pray what Credit did the 
Jury give to it? Was you deſired by your Bro- 
ther, before the Robbery, or at the Time of the 
Robbery, to join with one Caſey, to be bound 
with him for the Money ? 

Jobn Hurly, I was deſired to join with Caſey. 
My Brother pretended I owed him Money, I 
told him it was an unreaſonable Thing, for I had 
my Rent to pay. 

Mr. Sol. Gen, Did you paſs a Bond to Caſey, 
Mr. Hurly ? 

Jobn Hurly. I did, Sir; I told you before. 

Mr. Sol. Gen. Who was bound in that Bond? 

John Hurly. None but my ſelf. | 

Mr. Sol. Gen. Who did you give the Bond to? 

John Hurly. I gave it to Caſey, 

Mr. Sol. Gen. My Lord, about Chriſtmas laſt 
was Twelve-month, he comes to this Gentleman, 
his Brother, and deſired he would get him Fifty 
Pounds, and he told him, he craved yet the Mo- 
ney, if he would paſs his Bond for it to one Caſey, 
which he accordingly did: This Bond comes into 
Patrick Hurly's Hand, and he enters up the Judg- 
ment, and an Execution upon it, againſt his Bro- 
ther's Goods, for his own Uſe. Sir, had you 
any Money from Caſey ? 

Jobn Hurly. No, I had none. 

Mr. Sol. Gen. Who took the Execution out, and 
who took your Goods upon that Execution ? 

Jobn Hurly. Charles Mac-Donogh did it; I paid 
him the Money. 

Mr. Sol. Gen. Who had the Money for Charles 
Mac-Donogh ? | 

Jobn Hurly. 1 had it, Sir. I will unriddle 
this Matter. —— I was very unwilling to go to 
Law. -— I came to Caſey, and deſired him to 
pretend to lend me 501. and my Brother would 
give him his Bond for it.—— He will pay you, 
lid I, but will not pay it me. 

Court, Did you owe your Brother 50 /. 

Jobn Hurly. I did owe him near it, only he 
took ſome Cattle of mine. 

Mr. Att. Gen. Pray, Sir, are you in Cuſtody of 
the Marſhalſea, at your Brother's Suit? 


 Fobn Hurly, Yes, Iam; and likewiſe at Mr, 


O. Brien's and Mr. Fitz Simon's Suit, The Money 
Vol. V. 
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that I received from Mr. Fitz- Simons, and paid 
my Brother the ſame Day, I am now in Cuſtody 
for it ſince April laſt. | 

Mr. Recorder. You ſay, that you received ſeveral 
Sums of Money for your Brother, and you ſaid, 
there was a Balance between you and your Bro- 
ther: How much was that Balance? And what 
became of it? How much Money had your Bro- 
ther in 97, 98, and 9g ? 

Febn Hurly. When my Brother went into the 
Country, I diſcounted with him. 

Mr. Att. Gen. You ſay, you received ſeveral 
Sums; that you paid,200/. to Mr. Gardner, and 
ſome other Sums: How much did you pay back 
in Specie to your Brother? 

Fobn Hurly. The Money Mr. Fitz Simons gave 
= came to my Brother's Lodging, and paid it 

im. 

Court. This is a Matter that has been tranſ- 
acted within the Compaſs of three or four Years, 
and this cannot ſlip out of your Memory. You 
ſay, all the Money you received of Fitz. Simons you 
paid your Brother again, What more did 
you pay him ? 

Hurly. I paid him the 2001. in Limerick. 
paid him 190/. or thercabouts, more. 

Court, When was that? 

Hurly. 1 pou it him in the Year 1697, in the 
begininng of 98. 

Mr. Sol. Gen. You ſay, you paid Mr. Burton 
2001. -—— Did you pay any others? 

Hurly, I paid him no more, but what I paid 
him for the Farm —- I gave him Bullocks, 20 
old Bullocks, at 46 s. a-piece, and the reſt came 
to 30 l. more, 

Mr. Sol. Gen. There was a Sum of 200 l. paid, 
and the reſt drawn out in ſmall Sums from 
Time to Time, as he had Occaſion to call for't: 
How much was Brien's Money? | 

Hurly. It was about 40/1. and I gave him a 
Bond of Capt. Lynch's, of about 61 105. and I 
gave him a Bond on a Brother-in-Law of mine, 
and a Bond on Lynch. 

Mr. Att. Gen. How much of the Money that 
you received for Patrick Hurly, did you lend 
out, and to whom ?— Did it amount to 2001, ? 

Hurly. Yes, it did. 

Mr. Att. Gen. Did it amount to 3oo l.? 

Hurly. No, it did not. 

Mr. Att. Gen. Was this Money paid back a- 
gain to Mr, Fitz. Simons? 

Hurly. I have a Bill in Chancery againſt him. 

Mr. Recorder, I defire to know, whether Mr. 
Fitz-Simons had the 300 J. back again? 

Hurly. My Brother told me he paid him e- 
very Farthing, and ſaid, he had a Diſcharge from 
him. 

Mr. Recorder. Pray how much of this Money 
had Mr. Arthur ? 

Hurly. I don't know of any Dealing with Mr, 
Arthur. 

Mr. Att. Gen. 1 did hear, that he aſſigned a 
Bond of Capt. Chriſtopher O-Brien's to him. 

Hurly. That 3001. my Brother owed me; and 
the Bond my Brother gave for it, I gave Mr. Filz- 


Simons the Bond, and he arreſted him on it. 


Mr. Att. Gen. Pray, Sir, did you ſend any Hol- 
land Sheets, after this pretended Robbery, to an 
Place ? | 

Hurly. Yes, I did, to Capt. O-Brien's. 

de Mr. Att 
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Mr. Att. Gen. Where did you find them ? 
Hurly. I will tell you, my Lord. We were 
told, that oneHalloway was coming to myFather's, 
at the Suit of one Neylan, to take all away. 
My Father ſent for me, and deſired me to come 
to him, for Halloway was coming to ranſack the 
Houſe. 

Mr. Att. Gen. How long was this after the 
Robbery ? 

Hurly. It was a Month afterwards. I 
came there, and one of the Maids told me there 
was a Portmanteau in the Turf. ſtack. I 
took ir Home that Night, and I was order'd by 
her to deliver it to Capt. Chriſtopher O-Brien. 
I ſent for him to a Friend's Houſe, and opened 
it before Capt. O-Brien, and took an Inventory of 
what was in it. There were five or ſix Pair 
of Holland Sheets. This was a Month or two 
after the Robbery. 

Mr. Recorder. Another Man ſwore, it was the 
beginning of May, or the latter end of April. 

Mr. Foſter. We had this Money, and will ſhew 
you how we loſt this Money, and ſhall prove 
the Robbery. 


Dorothy Kemp ſworn. 


Mr. Toſter. Pray Mrs. Kemp, where did you 
dwell in 99 ? | 

Mrs. Kemp. I dwelt in Moughna in the County 
of Clare, within a quarter of a Mile where Mr. 

Hurly lived. 

Court. Where did you live at the Time that he 
was robbed? Were you in the Houſe when the 
Robbery was committed? 

Mrs. Kemp. Yes, I was. 

Court, Pray give an Account what you know 

of that Robbery. 
Mrs. Kemp. My Lord, There was Counſellor 
Ronane three Days waiting for Mr. Arthur to 
pay him ſome = My Miſtreſs went out of 
Town upon Saturday before, and took ſome 
Gold out of her Cheſt, and ſhew'd ſome of it, 
and put it in again; and ſhe did not come Home 
till Monday Morning after the Robbery was 
committed. I went to the Trunk, to get ſome 
Table-Linnen, and I laid my Hand on the Bag 
were the Gold was. My Maſter came in the 
mean time, and faid, What do you do there ? 
I ſaid, I wanted ſome Table-Linnen; and my 
Maſter took away the Bag, and put it into the 
Cloſet. 

Court. And ſo you concluded, that was the Bag 
of Gold? | 

Mrs. Kemp. Yes, I did. 

Court, Did you know any of the People that 
were at the Robbery ? 

Mrs. Kemp. No, my Lord, I did not. 

Court. How many Robbers were there ? 

Mrs. Kemp. As I underſtand, there were ſeven 
of them. 

Court. Did you ſee them all ? 

Mrs. Kemp. Juſt after Supper, Counſellor No- 
nane got up to go to Bed, and went out of the 
Door, and then the Robbers got in. We went 
up to lay down the Bed, and my Maſter's Man 
came running and crying, my Maſter is mur- 
dered ; ſo we got open the Door, and there was 
five came up with Swords and Piſtols. 


Court. Had they any Maſks or Vizards ? 

Mrs. Kemp. J cannot tell. They commanded 
us into the Room, where my Maſter's Father 1; 
Bed-ridden theſe three Years paſt. g 

Curt. How many did you ſee there at that 
Time? 

Mrs. Kemp. I ſaw five come up, and there wa: 
two more in the Parlour. 

Court. Pray Miſtreſs, by Virtue of your Oath, 
what Arms was there ? 

Mrs. Kemp. My Lord, we kept Arms juſt by 
the Door, a Carbine and Fuzee, becauſe he wa 
ſomething in Debt. | 

Court. Were thoſe the ſame Arms your Maſter 
had before ? 

Mrs. Kemp, I cannot tell; but they took his 
Piſtols, and put Gravel into them. 

Mr. Att. Gen. Who put the Gravel into the 
Piſtols ? 

Mrs. Kemp. The Tories, 

Mr. Bernard. Was there any Offers made to 
her to put Counters into Hicky's Houſe? 

Mrs. Kemp. My Lord, I was promiſed Ten 
Pounds, to put Counters into my Maſter's 
Houſe. 

Court. She ſays, ſhe was deſired by one Au- 
rough O-Brien, to lay Counters in her Maſter's 
Houſe, or Hicky's Houſe z a Bribe of Ten 
Pounds was offered her, and ſhe refuſed it. 
But that he ſent to Daniel Hicky's Wife twenty 
times; and ſhe has ſome of the Letters he 
writ. 

Court, By whom were theſe Letters writ- 
ten? 

Mrs. Kemp, By Murough Obrien, for his Man 
brought them. | 

Court. Pray when was this, that you were offer- 
ed Ten Pounds to hide Counters in your Maſter's 
Houſe, or Hicky's 

wg Kemp. It was before the Aſſizes a pretty 
while, 

Mr. Sol. Gen. My Lord, here is Donegh 0- 
Brien, 

Court, Where was it he offered you this Mo- 
ney. 

Mrs. Kemp. It was at Sheioge, a quarter of 2 
Mile from where he lives. 

Mr. Recorder. And he was to give you Tet 
Pounds to bury Counters in Hicky's Houſe. 

. Mr. Butler. When the Rogues came in, how 
did they uſe your Maſter ? 

Mrs. Kemp. They ty'd him, and Counſellor 
Ronane. 

Mr. Foſter. You know Murough O. Brien , Pray 
how often did you ſee him with Mrs, Hicky ? 

Mrs. Kemp. I ſaw him often with her. Said 
he, Mrs. Hicky, Mr.{Hicky is caſt down, and he i 
not worth a Farthing, he is ty'd Neck and 
Heels. 

Court. Did you hear this? 

Mrs. Kemp. She told me ſo. 

Mr. Foſter. We only offer it as far as it wil! 


2 Mr. Alt. Gen. It will not go at all. 

Mr. Sol. Gen. I am told, that Murough O-Bri 
is in Court; ſhe ſpeaks of ſome Words and Let- 
ters between her and him and Mrs. Hicky. 


Mr. Fofter. What Linnen was taken away bf 


the Robbers ? 
Mrs. Ke M's 
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Mrs. Kemp. My Lord, I partly can fwear, that 
I waſh'd twenty Pair of Holland Sheets; there 
was thirty Pair, I waſh*d twenty Pair my felt. 
Court. How many was left? 

Mrs. Kemp. There was but five Pair. 

Court. How came they to leave them behind? 
Mrs. Kemp. They did not ſtay to take them 


away. | 
Murough O-Brien ſworn. 
Gurt. Pray had you any Diſcourſe with this 


Woman concerning Counters ? 

O-Brien. By Virtue of the Oath I have taken, 
| never had. 

Court. Did you never offer her 101. to lay 
Counters in Mrs. Hicky's Houle ? 

O-Brien, By Virtue of my Oath, I did not. 

Mrs. Kemp. By Virtue of my Oath, you did. 

Court. Did you ſend any Letters to Hicky or 
his Wife? | 

O-Brien, Yes, I did write to Hicky, and to 
his Wife. 

Curt. Upon what Occaſion did you write? 

O Brien. Hicky's Wife came to me, and told 
me, that if I could get a Protection for her Huſ- 
band, from Sir Donough O-Brien, he would make 


it plain, that this was a Sham-Robbery : And 


Hicky's Wife ſaid, "the could produce thoſe very 
Counters. Charles Mac-Donogh was by when ſhe 
ſaid, If we would procure a Pardon for her Huſ- 
band, they would produce the Counters, and 
and make the Matter plain. | 

Mr. Soll. Gen. This Woman ſays, that Murough 
O-Brien came to Hicky's Wife, and ſaid fo and fo, 
and writLetters to Hicky's Wife. Murough O-Brien 
comes now and ſays, that Hicky's Wife came to 
him, and told him, that her Huſband could make 
out the Sham-Robbery, if he could get a Pro- 
tection for him. Mr. O-Brien, this Woman ſays, 
that you did ſend to Hicły's Wife, and that you 
did tamper with her. 

O. Brien. It's a very improbable Thing, if I 
had a mind to tamper with her, that I would 
tamper with Hurly's Whore —— My Lord, if I 
wou'd have came on ſuch a Buſineſs, would any 
one believe that I ſhould employ this Woman, 
that has had a Baſtard or two by Mr. Hurly ? 


Murough O-Brien's Letter to Hicky read. 
Mrs. Hicky, 


e pray do me the Favour to come hither as 
* ſoon as poſſible; for I have ſome Buſinels to 
*talk with you, which chiefly concerns yourſelf: 
** And leaſt you may apprehend any evil Deſign 
* againſt you, I do here promiſe you, that you 
hall be as ſafe as your Heart can wiſh, whilſt 
you are in the Company of 
Murough O-Brien. 


A Second Letter read. 


Mrs, Hicky, 


” When I ſent for you on Saturday was Seven- 
"night, I thought I ſhould ſee you at Maſs, 


but I miſſed that Opportunity: I deſire you 
Vo. V. 
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will ſtep hither To- morrow, and meet me in 
ſome convenient Place, where we may talk 
** without Cenſure or Suſpicion: J have no other 
Deſign, but to ſerve you and your Huſband. 
Be ture you don't fail to come to me, if you 
ever expect any Friendſhip from” F 
Mac- B. 


Daniel Mac-Cay ſworn. 


Mr. Fiſter. Where did you live in March, gg? 

Mac- Cay. 1 lived with Patrick Hurly. 
5 Oni. here were you the Time of the Rob- 

ry : 
Mac. Cay. I was in his Houſe, my Lord; Lwas 
there on Sunday the 3d of March, and there was 
John Ronane and himſelf, and they were juſt go- 
ing to Bed, and Jobn Ronaue was going out of 
the Door, and there came five Perſons with na- 
ked Swords, and ruſhed in ; they were diſguiſed 
and disfigured ; My Lord, when they came in, 
they felPd him down on his Face, and gave him 
ſome Strokes; and I was there, and they —_ 
me and Gillian Hurly, and we ran up, and they 
locked the Door after us; they made a Shat be- 
low; then I was affured it was ſome Bailifs that 
came to take my Maſter; ſome of the Family 
was in Bed, and ſome up. | | 

Mr. Recorder. Your Maſter was upon his keep- 
ing then? | 

Mac- Cay. And when we heard the Noiſe be- 
low, we got ſome Sticks, and broke open the 
Door, and perceived two Fellows at the Door; 
they made a couple of Shots at us, but did us no 


Harm ; and then came three or four, and one of 


them purſued me, and made a Shot after me, 
but did me no Harm. We did not go out till 
theſe Fellows went out, and then we broke open 
the Door, and we found my Maſter tied faſt to 
his own Bed- ſide, and Counſellor Roxane z and 
all the As were broke. My Maſter bid me 
o to the next Village, and raiſe the Neightour- 
Rood ſo I did. ® : 

Court. Pray, Friend, How many did you ſee of 
the Robbers ? | 

Mac-Cay. I ſaw five, my Lord, and two with- 
out at the Window. 

Court. The Woman ſaid there were five in her 
Maſter's Parlour, and two at the Door. Sir, did 
you know any of the Parties that robbed him, 
upon your Oath ? What Diſguiſes had they? 
Were they black, or had they Vizards ? 

Mac- ws - I cannot tell, my Lord. 

Court. Did you take any Notice of any of the 
Arms, whether thoſe Arms belonged to your 
Maſter ? Take Care, upon your Oath, you ſpezk 
nothing but Truth. 

Mac-Cay. My Lord, we had Arms of my Ma- 
ſter, which they ſeized on, and we found them 
abroad next Mornirg. 

Court. Did the Bullets hit any Part of the 
Houſe ? 

Mac- Cay. No, my Lord, I did not bierve + 


Court. Pray, Friend, was there any more than 
one Shot made ? 

Mac-Cay. There was, my Lord. 

Curt. Was there any Mark of any Bu'let to 


be ſeen ? 
F ff 2 Mac · Cay. 
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Mac-Cay. I did not ſee any. 

Mr. Forſter. You ſay, they came in with Fire- 
Arms and Swords; Had your Maſter any Swords ? 

Mac- Cay. There was none but one; and they 
had five naked Swords. 

Mr. Forſter. They had no Fire-Arms but your 
Maſter's ? 

Mac-Cay. We found them abroad next Morn- 
ing in the Street, 

Mr. Foſter. What Road did your Maſter urly 
travel when he went from this Town, the laſt 
Time he was in Dublin before the Robbery ? 

Mac-Cay. He went through the County of 
Gallway, through Mount-Talbor. 

Mr. Foſter. Do you know Capt. Lynch ? 

Mac-Cay. Yes, he lives in Capperquin. 

Mr. Foſter. Were you with your Maſter all the 
Way home? | 

Mac-Cay. Yes, I was. | ; 

Court. Mr, Lynch ſaid (I muſt do him right) 
that he did not remember what Company was 
with him, but that he drank a Bottle of Wine 
with him at Lougbrea, and there ſaw the Counters; 
and it is much about the Time this Man 
ſwears. 

Mr. Recorder. Exactly, my Lord. 

Mr. Foſter. Were you with your Maſter when 
he was in Dublin? Did you ſee any Quantity of 
Money with him ? | 

Mac-Cay. Yes, I did. 

: Court, Pray, did you ſee any Counters with 
im ? 

Mac- Cay. No, my Lord: I was offer'd to have 
my Fortune raiſed for ever if I would ſwear, that 
he bought the Counters, and brought them to the 
County of Clare. 

Court. You ſaw Money with your Maſter ; 
Where was it he receiv'd the Money? 

Mac-Cay. I do not know); but he ſhew'd it 
me, and ſaid, It was a ſad Thing to pay away ſo 
much Money: And he put his Hand in his Poc- 
ket and pull'd out ſome Gold, ſome Broad-Pieces 
and a Gold Cob; and he ſaid, he would keep the 
Purſe, and not take any Thing out until he got 
home to pay Mr. Arthur off. 

Carty, Was it in the Portmanteau ? 

Mac-Cay. Yes, it was. 

Mr. Recorder. Was this the Time that your 
Maſter was in Loughrea ? 

Mac-Cay. No, this was in February, and it was 
before Chriſtmas he was at Loughrea. 

Curt. Upon what Occaſion was it that your 
Maſter ſhew'd you the Gold ? 

Mac-Cay. He told me, at his own Lodging in 
Warbur-ſtreet, Is it not a ſad Thing to pay fo 
much Money to that Rogue Arthur, that had 
ſerv'd him ſuch a Trick? 

Court. Did you take notice of it your ſelf ? 

Mac-Cay. Yes: It was not Counters; no, I 
know Gold from Counters. 

Court, Were they Guineas or Louis d'Ors ? 

Mac-Cay. They were Louis d'Ors. 

Mr. Butler. Pray, when you went the laſt time 
with your Maſter from Dublin, what Way did 
you go to Mount- Talbot? At what Place did you 
croſs the Shannon? 

Mac- Cay. I do not know the Place; I do not 
know the Name of the Place at all. 

Mr. Butler, Did you ſwim over, or go over a 
Bridge? | 
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Mac-Cay. I think we went over a Bridge 

Mr. Butler. What Bridge? 

Mac-Cay. I do not know the Name of it 

Court. Did you go thro? Athlone ? 

Mac-Cay. Yes, we went thro* Athlone. 

Court. If T had faid Langborough, he would have 
ſaid ſo too. : 

Mr. Butler. You are poſitive, that in the la 
Journey before the Robbery, you nur your 
Maſter were not at Lougbrea? 

Mac-Cay. I am poſitive. 

Mr. Butler. Where did your Maſter lie the 
Night before you came to Tiaguin? 

Mac- Cay. It was at Balliboy. 

Mr. Butler. Pray, Sir, what Way did you 90 
from Athlone to Eyres-Court or Balliboy ? 

Mac- Cay. I do not know the Names of the 
Towns. 

Mr. Butler, Pray how far is it from Tiaguln tg 
Eyres-Court ? | | 

Mac Cay. I do not know. 

Mr. Butler. What Way did you come to Ball. 
boy back again, for that is on this ſide the S 
and many Miles on this ſide of Athlone ? ; 

Mac Cay. My Maſter had his Brother-in-Lay, 
Mr. Terry, along with him, and when he came tg 
Balliboy he would ſee his Siſter, and fo he went 
to Traquin, 

Court. How could you go from Athlone to Bal. 
liboy ? Did you lie at Athlone that Night? 

Mac-Cay. No, my Lord, we did lic beyond it, 
at a Place where there is a Bridge. 

Court. Where is that Bridge ? 

Mac- Cay. It is on the Shannon, on this ſide 
Agbrim. 

Mr. Butler, If you pleaſe, Sir, did you carry 
the Portmanteau to Tiaquin ? 

Mac- Cay. Yes, I did. 

Mr. Butler. And was it not left at any other 
Place behind you? 

Mac- Cay. No, it was not. 

Mr. Butler. You are poſitive you carried it to 
Tiaquin ? 

Mac- Cay. Yes, I did carry it to Tiaguin. 

Mr. Butler, Was it left at Gort- In/higory before 
you went to Tiaguin, or after? 

Mac-Cay. My Maſter hired a Horſe, and he 
was lame; and he deſir'd me to go on Saturday, 
before he came himſelf, or Capt. Boyrk, and his 
Father-in-Law kept him. 

Mr. Butler. Was the Gold in the Portmanteau 
at that Time? | 

Mac-Cay. Yes, it was. 

Court. And you carried the Portmanteau to 
Gort from Tiaquin ? 1 

Mac. Cay. Yes; I came from my Maſter from 
Tiaguin to Gort; he ſent me on Saturday, and he 
came on Sunday Night. 

Mr. Butler. My Lord, I will make it appear, 
by three or four Men of undoubted Credit, that 
Mr. Hurly did ſwear, at the Aſſizes of Ennis, that 
he was at Loughrea before he went to Tiaquin, and, 
that he left the Portmanteau there, and did not 
carry it to a Tiaquin. 

Mr.Butler. Did your Maſter pay for the Horſe 
he hired ? or, Did you hear he gave a Bond for 
it? 

Mac-Cay. 1 do not know, 

Court. Do you know of any Bond gies bf 

| . 
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Mr. Hurly, to pay the Hire of the Horſe? 
Mac- Cay. I do not know indeed, my Lord. 
Mr. Recorder. He ſaid, his Maſter hew's him 

the Money in Town, and ſaid it was a Shame to 

pay it to nn; Now, did your Maſter pay 
he Money! 

* Gy. He told me, that Artbur promis'd to 

come to his Houſe in the County of Clare; and, 

that he would make him take it on eaſier Terms 
than if he ſhould pay it in Dublin. 

Curt. If he had the Money, why did he not 

ay it him ? 

Mac Cay. He ſaid, he hoped to compound with 
Arthur caſier than to give him all that he de- 
manded. 

Mr. Bernard. My Client tells me, that this 
Mac Cay is à material Witneſs, as to Calagban 
Carty : Do you know Calaghan Carty ? 

Mac-Cay. Yes, very well. 

Court. How long have you known him ? 

Mac Cay. Theſe two Years. 

Court. Were you with him before my Lord 
Chiet-Jaſtice Pyne ? 

Mac Cay. Yes, I was; he made an Affidavit, 
and ſwore before my Lord Chiet-Juſtice Pyne. 

Court. What was the Subſtance of it? 
 Mac-Cay. That he knew nothing of the Rob- 


bery 3 and, that he was much concern'd he had 


ſworn againſt Mr. Hurly, 
Black-Bull in Church-Street. 

Curt. Are you confident, that this Calaghan 
Carty twore before my Lord Chief - Juſtice Pyne ? 

Mac-Cay. Yes, he did. 

Mr. Butler, Where did you lie the Night be- 
fore you went thro* Athlone ? 

Mac- Cay. I am not ſure of the Name of any 
Place where we did lie ſince we left Dublin. 

Mr, Butler. You are poſitive you did lie in a 
Place that had a Bridge upon a River ? 

Mac-Cay. Yes, I am. 

Court. Pray, one Queſtion more: You ſay, 
you have. gone with Mr. Hurly ſeveral times to 
= Country ; How often did he go Conaught 
Vay ? 

Mac- Cay. He went always Conaught Way. 

Caurt. How often has he gone, that you can 
recolle&t your ſelf ? 

Mac-Cay, We came from the County of Clare 
the Summer after I came to him, to Laugbrra, 
and Eyres- Court, and over Banagber- Bridge, and 
lo to Munſter-Evin. a 

2 Which is the Way you uſed always 
to go? 


Mac- Cay. That Way; but that Time he went 
to Athlone, 


They lodg'd at the 


Chriſtopher O Brien ſcvorn. 


Mr. Butler. Pray, Sir, by Virtue of your Oath, 
did you offer any Money to that Man? 

0 Brien. No, upon my Oath. 

Mr. Butler. Did you offer him Money, or pro- 
miſe to raiſe his Fortune, it he would give Evi- 
dence about Counters ? 

O-Brien, Never, my Lord; he came to me 
and told me, there was ſome came to his Maſter, 
and would ſwear, that 

Ane. 


Court. Did you ever make him any Promiſe, 
T any Offer at all ? 


were come from 
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* O-Brien, Never in my Life, my Lord. 

Mac Cay. Did not you, at the Swan-Tavern, 
when I carried a Letter to Capt. Bourk ? 

Court, How long ago was this ? 

Mac-Cay. Before the Term, I think. 

Court. Was it before Chriſtmas ? 

Mac-Cay. No, my Lord, it was after Chriſtmas. 

Court. Mr. Hurly, you know the Contrary to 
this your ſelf: If you'll have me, I'll ſend for 
the Examination ſworn by your ſelf concerning 
this Matter, 


Pat. Hurly, He ſpeaks to him more than 
Once. 

Mr. Recorder. Had you any Diſcourſe with 
Mr. O-Brien about the Counters? 

Mac-Cay. Yes, once or twice. 

Mr. Recorder. Had you any Diſcourſe about 
them more than once? 

Mac-Cay. He never ſpoke to me about the 
Counters, but once at the Swan-Tavern. | 

Court. That of Mr. O Brien's tampering with 
this Man; Mr. Hurly, you are complain'd of be- 
fore Chriſtmas laſt, He ſaid, he was once with a 
Letter at the Swan-Tavern; and, that Mr. O- 
Brien did there talk to him about tampering with 
other Witneſſes 3 but it was before that, that you 
ſaid Mr, O-Brien tamper'd with himſelf about the 
Counters. | | 

Court. Where was it ? 

Mac-Cay. At the Tavern. 

Court. At what Tavern? 

Mac-Cay. The Swan. 

Court. When was this ? 

Mac-Cay. Before Chriſtmas, or a little before 
the laſt Term, | 

Court, He ſays, it was the Time of his deli- 
vering of a Letter. 

Mac-Cay. My Lord, I deliver'd a Letter to 
Capt. Bourk at the Swan- Tavern, and, I think, it 
was before Chriſtmas. 

Court. So that you deliver'd more Letters than 
one ? 

Mac-Cay. I deliver'd ſeveral to him. 

Court. This Gentleman is accugd by this 
Mac-Cay; and how far that will weigh with any 
Man, muſt be left to the Jury. 

Mr. Butler. This Mr. Mac-Cay was very poſi- 
tive, that the Portmanteau was carried to Tiaguin, 
and, that it was not left behind. I am ready to 
prove, by two or three credible Evidences, that 
Mr. Hurly did ſwear at the Aſſizes, that it was left 
behind at Lougbrea, and, that it was not carried 
to Tiaguin. 

Mr. Bernard. My Lord, I deſire we may firſt 
produce another Witneſs to the Subornation; 
Jobn Crips, a Perſon ſuborn'd to ſwear againſt 
my Client. | 


John Crips ſworn. 
( Per Interpreter.) > 


Court, Where does he live? and, With whom? 

Interp. He lives at Moughna, in the County of 
Clare, 

Court. Aſk him, what he can ſay of any tam- 
pering with him to ſwear againſt Mr. Hurly. 

Interp. He ſays, one Halloway and Walter N 
lan tamper'd with him: That Halloway ſent for 
him three Weeks after Mr. Hurly was taken to 
Ennis, and he ran into a Rabbet-hole, for r 
afral 
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afraid of him, and ſent his Wife to know what 
he would have of him. 

Interp. And, my Lord, he is telling a long 
Story of this Halloway being a troubleſome Man; 
and, that the whole Country would joyn with 
him, to give an ill Character of him, if it were 
not for the Perſons he appears againſt. — And, 
he ſays, he was always inclin'd to do Evil, and 
every body was afraid of him, 

Court. Aſk him, Was there any Offer made 
to him ? 

Interp. He ſays, that Neylan and Halloway 
offered him Fifty Pounds to ſwear againſt Mr. 
Hurly, that he contriv'd the Robbery againſt 
himſelf, 

Court, Were they both together? or, Did 
they ſpeak to him ſeverally ? 

Interp. They ſpoke to him ſeverally. 

Court. Aſk him, Where was it that Halloway 
propos'd this to him ? 

Interp. About three Weeks after Mr. Hurly 
was put into Goal, he ſays, Halloway firſt ſpoke 
to him 

Court. Did Halloway ſpeak to him any more 
than once ? | 

Interp. He ſays, He deſir'd him to go with 
him before Mr. O-Brien; and he offer'd him Six 
Guineas to go and prove the Matter, and, that 
he would give him the reſt afterwards, 

Court. Was any body by? 

Interp. He ſays, No body. 

Court, Where was it that Neylan offer'd him 
the Money ? ?ꝰ 

Interp. He ſays, my Lord, that Halloway uſed 
ſeveral threatening Words, if he did not comply 
with what he deſir'd him to do; and, that he 
would ſend him to Goal at Ennis, where he ſhould 
not ſee the Light any more. 

Court. Can he remember the Day that this 
was ? 

Interp. About Six Weeks after Hurly was 
taken. 

Court. Where was it that Neylan proffer'd him 
any Reward, and what it was he offer'd him ? 


[At this the Fellow ſplutter'd, and made a ter- 
rible Noiſe in Iriſh.] 


Interp. My Lord, he will not anſwer to the 
direct Queſtion. He ſays, my Lord, that / allo- 
way threaten'd him, and broke open his Doors, 
and came there with Arms, and brought a diſ- 
banded Soldier, and took him by the Hair of the 
Head, and threaten'd him, becauſe he did not 
come to him at the Time appointed. 

Court. Did he complain to any Juſtice ? 

Interp, He ſays, He complain'd to Mr, Fitz- 
Gerald. 

Court. Pray aſk him, what Neylan ſaid to him, 

Interp, He ſays, He offer'd him the grazing of 
Six Collops free, and an Houſe and Garden du- 
ring his Life, to ſwear againſt Patrick Hurly. 

Mr. Butler. What Time was it that Neylan 
made him this Offer? and, in what Place? 

Interp. My Lord, the Anſwer he made to that 
is, That Halloway, after he had taken him out of 
his Bed, and dragg'd him by the Hair of the 
Head, that then they and Neylan met. 

Court. Where was it he met Neylan ? 


Interp. At Bally- Ryan, in a Houſe there. 

Court, What Time? 

— About a Month before Michael, 

Court. Pray aſk him, where it was that My 
Neylan did tell him he would give him the 
Six Collops grazing, to ſwear againſt Pai 
Hurly ? 

Interp. He ſays, he will recolle& it: He ſays 
laſt Summer. ; 

Mr. Recorder. J am inform'd, my Lord, that 
while this Man was aſk'd the Queſtion, Hurly 
ſaid, laſt Michaelmas. Mr. Hurly. I ne- 
ver ſaw any Man, fo far preſum'd to be a Ci. 
minal, behave himſelf with ſo much Impudence 
before. 

Court. Mr. Hurly, if you don't give over throw. 
ing out Words to your Witneſſes, we muſt put 
you into the Dock. Aſk him Interpreter, De; 
he know Calaghan Carty, that was Witneſs here 
to day ? 

Interp. He has known him ſince he was a linde 
Boy, and his Father, Mother, and. Family, 

Court, W hat does he know of that Carty's Swear. 
ing before my Lord Chief. Juſtice Pyne ? 

Interp. He ſays, my Lord, that he did Swear 
before my Lord Chief. Juſtice Pyxe, and there was 
a * Lady and a young Man by. 

r. Bernard, Now, as to Mr. Lynch, whether 
he made any Propoſal or Offer, or had any Dit- 
courſe with him on May-Day laſt ? 

Interp. He ſays, He ſaw him the Day before 
May Day; and, that he was very civil to him: 
There was ſome Controverſy between him and 
Mr. Hurly, about the Land of Moughna ; and he 
ſaid to me, Now Patrick Hurly is gone to Goal, 
and ſo is Jobn too, and they are both in Irons, 
and they will never retrieve it, and you had beſt 
come and live with me in Conavght. He old him, 
That neither his Wife, nor his Mother-in-Law, 
would conſent to go to Conaught. Says he. l 
have ſer the Land from the Hurly's to the Bl ul,, 
and Hurly ſhall never have any thing to ſay to it 
more. 

Court. Did he ever perſuade him to take a file 
Oath againſt Mr, Hurly ? 

Interp. He ſaid, That in his Agreement with 
the Bloods, he reſerv'd theGrazing of four Collops, 
which he ſhould have, if he would ſwear, that 
he was one of the Robbers himſelf, and prove 
the Robbery upon Hurly : And he made anſwer 
to Lynch, Why ſhould I do that, that will hang 
me? And then Lynch ſeem'd ſorry that he had 
propos'd it to him. | 

Mr Recorder. Aſk him, Who was with him 
when Calaghan Carty ſwore an Examination betore 
my Lord Chief - Juſtice Pyne ? 

Interp. Daniel Hicky, Daniel Mac-Carty, Dong) 
O-Brien Andrews, and himſelf, 

Mr. Recorder, How came he to go along with 
theſe Perſons ? | 

Interp. He ſays, That he came there to pre- 
vent being perſuaded to take a falſe Oath. 

Mr. Recorder. Does he know what Calagbas 
Carty ſwore ? ; 

Interp. He does not know. 

Mr. Recorder. Who writ the Examination of 
Calaghan Carty ? : 

Interp. He does not know. 
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Mr. Butler. Was it written at my Lord Chief- 
Juſtice Pyne's? or, Had he it written before ? 

Interp. He brought it written to my Lord 
Chief-Juſtice Pyne. | 

Mr. Butler. My Lord, this Man does not ſeem 
to be a Man of any Credit. Neylan and Lynch 
are ſworn, pray let them attend. 

Curt. If two Witneſſes ſpeak directly contrary 
one to the other, muſt not it be left to the Jury 
which they will believe? What does the Witneſs 
Cribs ſay ? | 

ner. He deſires a Guard, for the Safety of 
his Perſon. 


Mr. Lynch ſtands up again. 


Gurt. Mr. Lynch, had you ever any Diſcourſe 
with this Man concerning Mr. Patrick Hurly and 
Mr. John Hurly's being in Goal? 

Lynch. Yes, I had, my Lord: I ſaid to him, 
that I heard he has been lately in Dublin, and, 
that he has been an Evidence for Hurly, No real- 
ly, ſays he, I was not y I am weary of him, and 
it I could get theſe People, that you ſet the Land 
to, to let me be here a Year, I would not live any 
longer with him, 

Curt. Did you offer him the grazing of four 
Collops ? 

Lynch. I never did, my Lord. 

Mr. Butler. The Credit of this Gentleman, and 
of that Fellow, is left to the Jury. 

Lynch. This Diſcourſe was about this Time 
Twelvemonth, at the Fair of Mougbna, and Ri- 
chard Hurly, Patrick's Uncle, declar'd to me, that 
it was a Sham-Robbery. 


Walter Neylan ftands up again. 


Curt. Mr. Neylar, had you any Diſcourſe with 
this Man about Mr. Hurly ? 

Neylan. I never had any Diſcourſe with him, 
or ſaw the Man, till this Day, never fince he 
was born. 


Curt, What Time was it, he ſays, that he had | 


this Diſcourſe with Neylan ? 

Mr. Butler. In the Place where he ſays he had 
the Diſcourſe with Neylan in a Houle ; there 
never was a Houſe, nor ſo much as a Hutt 
there. 

Neylan, No, my Lord, there never was a Houſe 
there in my Memory. 

Court, Mr. Neylan, how far is this Mougbna 
from you ? | 

Neylan. Three Miles. 

Mr. Bernard. And you not know this Man! 


Mr. Wakeham, my Lord Chief-Fuſtice Pyne's 
Clerk, ſworn. 


Curt, Mr Wakebam, Sir, pray do you know 
any Perſon that came to ſwear Examinations 
before my Lord Chief-Juſtice Pyne, concern- 
ng the Robbery of Mr. Hurly in the County of 

re? 

Mr. Wakebam. My Lord, there came four 
Men, but I was buſy; the Gentleman read the 

minations, 


Qurt. Do you know the Perſons ? | 
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Mr. Wakebam. 1 do not know 'em; they were 
ordinarily clad ; there was a Gentleman, one 
Mr. Terry, that brought em. 


Daniel Hicky vorn. 


Mr. Bernard. Pray give my Lord an Account 
of any Offers that were made you, or Threats uſed 
to you, to make you ſwear againſt Mr. Hurly ? 
Daniel Hicky. I told it twice before, my I ord, 
in Auguſt laſt. My Lord, I was taken by William 
Halloxoay and Thomas Bourk; they took me to Goal, 
and they bolted me; and there was Mr. Ney/an in 
the Goal, and he ſpoke to me about the Robbe- 
ry that was committed on Mr. Hurly. 1 faid, 1 
knew nothing of it at all : And he told me, 1 
would be hang'd, for it was ſworn againſt me; 
And I was brought before Mr. Hickman and Cu- 
ack, and they told me, That there was one Cary 
had ſworn that I was at the robbing of Mr. Hurly, 
by his own Conſent; and, that if I did not de- 
clare it, I ſhould be hang'd; and ſaid, That Mr, 
Hurly will hang us if we ſay we robb'd him. 
Never heed him, faid they, it will be no Harm 
to any Man that ſwears againſt him, 

Court. How long did you remain in Goal ? 

Hicky. I was kept in Goal till Augyſt, from the 
26th of March. 

Court, Was any body with you? 

Hicky. Calagban Carty and Daniel Carty. 

Court. What had you a Day? 

Hicky. We had Twelve Pence a Day; and Mr. 
Neylan brought red Coats, and would have us 
{wear we had thoſe Coats on when we robb'd 
Mr, Hurly. And they carried us before Mr. Butler, 
and we would not ſwear; and then we got but 
Nine Pence a Day. 

Court. Did you ſwear, that Mr. Hurly was not 
robb'd ? 

Hicky. I did ſwear; that J was not at the rob- 
bing of him my ſelf. | 

Court. But were you examin'd about this Rob- 
bery before Mr. Hickman and Mr. Cuſack ? 

Hicky. They defir'd me to ſwear, that I was at 
the robbing of Mr. Hurly with Daniel Carty ; and 
they told me, I ſhould be hang'd if I did not 
{wear it. 

Court, Did you ſwear it? 

Hicky. Yes, I did. | 25 

Mr. Bernard. Aftet you ſatisfied theſe Gentle- 
mens Importunity, how long was it before you 
were diſcharg'd out of Priſon ? | 

Hicky. I was kept in Priſon till after the Aſ- 
ſizes, 

Court. Who did you ſwear was with you at the 
Robbery ? | EN 

Hicky. Calaghan Carty, Donogb O-Brien, 
Daniel Carty. | 

Court, Has he any other Name but Donogh Q- 
Brien ? | 

Hicky. Yes, he generally goes by the Name of 
Donogh O-Brien Andrews ; ſome call him fo : His 
Name is Donegh O-Brien. | 754 

Court, How came you to get your Diſcharge 
out of Priſon ? ET 

Hicky. My Lord, when my Lord Chiet- Juſtice 
Pyne came, we were carried to the Bar. When 
I was at the Bar, I was told I muſt take the Af- 
fidavit againſt Mr. Hurly, and if I would 2 7 

ou 


ſhould return to Goal again. The Goaler 
would let no body come near the Bar; for we 
ſaid, We will tell the Truth, and would not 
tell a Lye againſt Mr. Hurly. And he went our, 
and _ in again, and took us back to the 
Goal. 

Mr. Bernard. How long after this were you 
diſcharg'd ? 

Hicky. We petition'd my Lord Chief. Juſtice, 
and ſent after him to Limerick, but got no An- 
ſwer; and then they ſent a Mittimus to keep us 
in Goal. They ſaid, If we got Bail, they would 
enlarge us: So Donogh O-Brien's Friends were 
bound for him, and I got a Friend to be bound 
for me; and I was bound for another of the Pri- 
ſoners. 

Court. Did you ever make an Affidavit before 
my Lord Chiet- Juſtice ? | 

Hicky. Yes, we came to Town, and made an 
Affidavit before him. 

Court. Who was with you? 

Hicky. Calaghan Carty, Donogh O-Brien, Da- 
niel Carty, and Crips. 

Mr. Foſter. After you gave in that Affidavit, 
and went home, what did you do then ? 

Hicky. We went home then; and we heard that 
they had a Warrant againſt us. | 

Court. You ſay, you ſwore before the Lord Chiet- 
Juſtice, and, that Calaghan Carty, Crips, and Donoghb 
O-Brien were there : And you are very ſure that 
Calagban Carty was one? ; 

Hicky. Yes, he knows me, and I know him; he 
is my Relation. 

Court. Mr, Neylan, you are upon your Oath : 
Did you ſee this Perſon in the Goal at Ennis? 
Pray give an Account of what paſs'd there, and 
what Fine was put upon him, to make him diſco- 
ver. 

Neylan. My Lord, when he came to Goal, he 
ſought for me, and I told him that one had diſ- 
cover'd : And he aſk'd me, what I would adviſe 
him todo? and ] faid, I'd adviſe him to diſcharge 
a good Conlcicnce. 

Mr. Juſtice Coote. I am not a Judge of the Fatt, 
but the Jury is. Hicky, you were brought before 
me; and when I examin'd you, you went back- 
ward and forward, and I committed you that 
Night to the Goaler's Care; and when you were 
brought into the Court, you ſaid, You would ſtand 
by the Examination you ſwore before my Lord 
Chief-Juſtice Pyne. 

Mr. Soll. Gen. What did Mr, Hickman perſuade 
you to do when, he tamper'd with you? 

Hicky. When Walter Neylan went from me, I 
was brought to Mr. Hickman and Cuſack; and they 
told me, there was an Examination of Mr. Daniel 
Carty. It is in vain for you, ſaid they, to deny 
the Fact; but you muſt ſay what we will have you 
to ſay, or elſe you ſhall be hang'd ; for Carty has 
ſworn, That you and he were at the robbing of 
Hurly; That you left all the Gold and Linnen in 
his Barn for him. 

Mr. Aitor. Gen. And did Mr. Cuſack ſay fo 
too? 

Hicky. Ves, he did ſay ſo. 

Mr. Soll. Gen. What ſhould be the Seducement 
of Mr. Hickman, or Cuſack, to have you forſwear 
your ſelf ? | 
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Hicky. There was a Contrivance between 
Halloway, Hickman, and Carty, to ſwear, 

Mr. Soll. Gen. But why ſhould Mr. Hickmgy d 
this? What End could he have in it? 

Hicky, J cannot tell, 

Mr. Attor. Gen. You Hicky, is Mr. Hick, 2 
Papiſt, or Mr. Cuſack ? 

Hicky. No, Sir. 

Mr. Attor. Gen. For what Purpoſe ſj 
they come to you, to have you forſwear y 
ſelf ? 

Hicky. They did do it. 

Mr. Dean. What became of that Note Mr 
Hickman and Cuſack gave you ? 


our 


Hlicty. Calaghan had it, and brought it to 


Town, 

Mr. Butler. Hicky, you were examin'd at this 
Bar before : Did not you ſwear the ſame Thing 
againſt Mr. Cuſack ? And after, when he came 
into Court, and you ſaw him, did not you re. 
tract in open Court what you ſwore before? Did 
you? or, Did you not? 

Hicky. I cannot tell what I did: I told him 
that he gave me the Note, 

Mr. J. Cote. Then I'Il tell you what you did. 
Mr.Cu/ack, to the beſt of my remembrance, came 
to the Side-Bar there. Mr. Hurly, you were 
there; and after Mr. Cuſack came in, this Per. 
ſon was aſked the Queſtion, Whether that Mr. 
Cuſack tamper'd with him? And he ſaid, No, 
that he only deſired him to ſwear nothing but 
the Truth. 


Mr. Huiſh feworr. 


Mr. J. Cote. I'll aſk Mr. Huiſh a Queſtion or 
two; for ſuch a Fellow as this is not to be en. 
dured. Mr. Huiſb, was not you preſent when 
this Man was brought before me ? 

Mr. Huiſb. I was, my Lord. 

Court. I only aſk, what happened in my Houf, 
as to the Behaviour of this Man ? 

Mr. Huiſb. When I came firſt, the Book was 
put into his Hand, and he was ſworn : Burt, on 
Examination, he ſeemed to be ſullen, and would 
not anſwer : But he owned, that the Examina- 
tion he gave in the Goal was falſe, and the Fxa- 
mination he gave before my Lord Chiet-Juſtice 
was true, And when you ſat down to reduce 
what he ſaid into Writing, he began to retract. 
When it was written, that he ſaid, that before 
my Lord Chief- Juſtice was true, and the other 
falſe, he began to fall off and faulter, and ſaid, 
Did I fay ſo? You examined him alone that 
time, and gave him Encouragement to ſpeak the 
Truth. And after it was aſked, Had you rather 
be examined before the Judge alone, or before 
all the People here? Then he was for being ex- 
amined before the Judge alone. So I went out, 
and left him and this Daniel Hicky together for 
near three. Quarters of an Hour: Then your 
Lordſhip called us in, and ſaid, this Fellow 1 
ſullen, and will not give any Account. 

Mr. J. Cote. I did preſs this Man to tell the 
Truth; did Hickman or any of thoſe People en- 
tice him to ſwear any falſe Oath? and one Time 
he faid, They did not; and another Time he faid, 
They did, 

Mr. Fafter. 
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Mr. Fuſter. Did he at any Time defire that his 
Examination ſhould be deferr'd, until he came to 


Court the next Day? 
Mr. Iuiſb. Truly, I don't remember that Par- 


jcular. 

45 Foſter. Hicky, What was the Meaning, 
that when you were examined before Mr, Juſtice 
Cala that you ſaid, Did I fay it? or did I not 
ay it ? 

| iich, was afraid ſome of them would ſwear 
aoqinlt me: They were following me all Day — 
Mr. O-Brien's Man was after me: And Mr. 
Ijuorin came and told me, I ſhould be hang'd if 


| did it not. 
Donogh O-Brien Andrews feworn. 


Mr. ater. My Lord, if it pleaſe your Lord- 
ſhip, I deſire he may give an Account of this 
Matter. 

O Brien, --— My Lord, I was then Priſoner 
by Tamas Bourk, and they would ſhew no War- 
rant, till they had ty d me with a Cord, carried 
me to Ennis, and bolted me; and afterwards 
gt me before Mr. Hickman —— And they 
me, that Daniel Carty had given an Exami- 
nation againſt me, that I was one of the Perſons 
employed to rob Hurly z and that if I did ſwear 
as Carty did, I ſhould have the ſame Reward Carty 
had; and that it was not for me to pretend to 
live in the County of Clare, if I did not ſwear as 
Carty did. 

Court, And did you ſwear then ? 

O. Brien. If your Lordſhip pleaſes, PII declare 
the Matter, Tom Hickman and Jobn Cuſack 
told me, that I had Reaſon to curſe the Time 
that I did not ſwear as Daniel Carty did. 

Mr. At. Gen. How long is it ſince Mr. Hick- 
mai and you were fo familiar, that you call him 
Tom ? 

O- Brien, They ſaid, I ſhould be hang'd for it, 
if there were no more Men in the Kingdom; and 
[ was accordingly ſent into the Dungeon, and 
hand- cuff'd, and they came and ty'd me, and told 
me, that Calaghan Carty and Daniel Carty had 
vorn; and they would put a Lump of Gold in 
my Wite's Lap, if I would ſwear I was employ- 
ed to rob Mr. Hurly : And Halloway came to me, 
and ſaid, Declare the Truth of the Matter, and 
wear as the reſt did, and I'll go and ſpeak to the 
Goaler, and get you caſed as well as Carty. Every 
Day Halloway came to me and ſaid, I ſhould 
want for nothing, if I would ſwear as they did. 
So on Sunday Morning a Yoke was brought to 
me, and they were going to yoke me, but they 
did not do it; and after Service, that Sunday, 
Tom Buck came to me, and told me, they came 
tom Tom Hickman, and if J did not ſay as the 
telt had ſaid, I ſhould be hanged ; but I was 
weary of the Bolt and Hand- cuff, and I had not 
my Friends to come near me, nor my Wife, fo 
| reſolved J would do any thing, rather than lie 
in the Condition I was in, and I ſaid, I would 
lwear what they pleaſed. 

Curt. And did you ſwear ? 

O-Brien, My Lord, upon this Anſwer my 
Bolts were taken off, and the Hand-cuff ; and I 
was carried abroad to William Butler, and he 
I _— I came before him, Why I was 
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ſo obſtinate againſt the County, as I had been ? 
But if you reſolve to do it now, ſays he, it 
will do as well; and if you ſwear as the reſt did, 
you ſhall have as good a Reward as Daniel Carty, 
and twelve Pence a Day, during the Time you 
was confined. 

Court. Did you not repeat the Words he had 
then written down? Did not you ſpeak the 
Words he had written ? 

O-Brien. No, I did not. 

Court. But you ſwore to them afterwards —— 
Did he read the Examination to you ? 

O-Brien. Yes, he did. 

Court. Did you ſwear to it? 

O-Brien. Yes, I did it to eaſe my ſelf. 

Mr. Recorder. Is the Examination true, at this 
Day ? 

O-Brien, No, it is not. 

Mr. Sol. Gen. ] deſire that Examination may 
be read, and he may tell us, what part of it is 
true, and what not. 

O- Brien. My Lord, I after went to Goal, and 
received the Allowance Mr. Butler ordered me, 
twelve Pence a Day—— And, my Lord, ſome 
time in Summer before theAſſizes, Walter Neylan, 
that was now in Court, brought down one of 
Mr. Hurly's Coats, and aſked us, Whether we 
knew theſe Coats that we wore in the Robbe- 
ry?!—— He told us, Mr, Butler defired us to 
ſwear to the Coats; but we refuſed to do it; and 
then we were turned into the Goal, and 64. of 
the 1 5, taken from us. 

Mr. Robbins. Were you ſworn laſt Auguſt, and 
before whom ? 

O-Brien. Before the Lord Chief. Juſtice Pyne. 

Mr. Robbins. Did Calaghan Carty make an Affi- 
davit at the ſame time ? 

O. Brien. Yes, he did. 

Mr. Sol. Gen. Who writ yourE xamination ? 

O-Brien, I writ it my ſelf. 

Mr. Sol. Gen. Who writ Calagban Carty's Ex- 
amination ? 

O-Brien, IJ do not know; I was by at the 
ſwearing of it. 

Mr. Sol. Gen. Who writ Hicky's Examinati- 
on ? 

O-Brien, He writ it himſelf, 

Mr. Sol. Gen. How long were you in Town be- 
fore you gave in your Examination ? 

O-Brien. It was not paſſing three or four 
Days. 

Mr. Sol. Gen. Who came into your Company ? 

O-Brien. No body, until I came to Kiltartan, 
and that Night Madam Hurly came into the 
Houſe, and lay in the Houſe that Night, ſhe 
and her Brother. —— She aſk'd me where I was 
going? I told her, I was coming to Town to de- 
clare the Truth. 

Mr. Sol. Gen. And did you come to Town 1n 
their Company ? 

O-Brien. Yes, I did. 

Mr. Sol. Gen. And what other Company came 
along with you and Mrs, Hurly ? 

O-Brien. There was no body but Terry and 
Crips. | 

Mr. Sol. Gen. And within three or four Days 
after you came, you ſwore the Examination? 

O. Brien. Yes, I did. 
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Mr. Sol. Gen. How long after you came to 
Town, did you fee Calaghan Carty ? 

O Brien. I faw him at Kilcock, before I came 
to Town, | | 

Mr. Scl. Gen. And where did you meet Daniel 

Hlicty? 

O. Brien. Coming towards Nilcock. 

Mr. Sol. Cen. It was remarkable, that he ſhould 
accidentally meet Mrs. Hurly and her Brother at 
Kiltartan, and Calaghan Carty and Hicky and ſhe 


ſhould meet on the Road and Way together, to 


clear their Conſciences! — Did Hicky, Carty and 
you lie in one Lodging? 
O Brien. I lay in urch. ſtreet. 
Mr. Scl. Gen. And Calaghan Carty and Hicky 
lay there too ? 
O Brien. Yes, they did. 
Mr. Sl. Gen, Were you examin'd in Irons? 
O Brien, No, I was not : I had them taken off 
me, and was carry'd abroad z and I was told, 
That if I did not ſwear as the reſt did, I ſhould be 
hang'd in eight Days time. | 
Mr. Recorder. Would Mr. Butler make you for- 
ſwear your ſelf? 
4 <2 He would make me ſwear as the reſt 
id. 
Mr. Sol. Gen. What Diſtance from the Goal 
was you examin'd? 
O-Brien, Near the Goal. 
Mr. Sol Gen. Had you any Hand-cufis, or 
Irons, when examined. 
_ O-Brien. No, I had not. 
Mr. Sol. Gen. My Lord, I muſt aſk this Man, 
whether his Father be in Town, and whether he 


had any Diſcourſe with his Father —— Do you I 


know your Father ? | 

O- Brien, I know my reputed Father. . 

Mr. Attorn. Gen. By Virtue of your Oath, Did 
you ſee your Father ſince you came to Town? 

O. Brien. No, I did not. 

Mr. Attorn. Gen. Had you any Diſcourſe with 
your Father concerning this pretended Robbe- 
ry? — And did you „ any thing to him about 
it, and what was't ? 

O-Brien. I ſaw him at Home ; I never acknow- 
ledg'd to him I was concern'd in this Robbe- 
ry. | 
Mr. Recorder. Pray, my Lord, did he declare 
to his Father, that he was concern'd in this Sham- 
Robbery ? 

O-Brien. No, I did not. 

Mr. Recorder. Did you tell your Father any 
thing of che Contrivance; or would your Father 
have prevail'd with you to own you were in the 
Robbery ? 

O-Brien. Yes, he would. 

Mr. Recorder. Did you ever tell your Father, 
that you uſed Mr. Hurly's own Arms in the Rob- 
bery? 

O. Brien. No, I did not. 

Mr. Recorder. Well, now we'll call your Fa- 
ther. | 


Donogh O-Brien Andrews ſenior ſworn. 


Mr. Sol. Gen, Pray, upon the Oath you have 


taken, give an Account of what Diſcourſe paſſed 
between your Son and you about this Rob- 
bery ? 2 


Donogh O Brien Andrews ſenior. My Lord, this 
will be look'd upon to be very ſtrange, and very 


unnatural, for a Father to appear againſt hi; 


Son; yer I muſt have regard to my Oath, and 
ſhall not be backward to declare the Truth 
When this Robbery happen'd, ſome time paß 
before the Contrivance of it was fully diicyy.,. 
ed, and when my Son was taken and carry'4 ;, 
Goal about it, I did not go near him for thy. 
Weeks. When I went to him, I was paſſion... 
ly concern'd for him, and I aſk'd him, WII. 
ſhould make him fo wicked, as to be concery; 
in ſuch a Fact, as he and the other Rogues we. 
accuſed of? And I aſked him with Vehemenc- 
Did you do it? He ſaid, Yes, I did do it; and l. 
never deny'd it, nor no one doubted of it until 
ſuch time as he went afterwards to Dublin, The 
Particulars I was not curious in aſking him, be. 
cauſe I had an Account of them from others. 
and all Men allowed them to be true, becaui. 
they own'd it themſelves. After the Aiſizes, aud 
that they came out of Goal, I took Opportunity 
to diſcourſe my Son; but found by him, that l 
had no mind to diſcourſe me—— But then, my 
Lord, I aſked him one Day, Whole Arms he 
had; were they Patrick Hurly's ? Says he, Where 
elſe ſhould I get Arms. 

Court, Had you all this Diſcourſe with your 
Son Donogh O- Brien, that young Man there ? 

Old Donogh. Yes, I had. 

Young Donegh O- Brien. When he taxed me 
with this, I was indifferent in the matter; and 
when he aſked me about the Arms, Whether 
they were Patrick Eurly's Arms? What elſe, aid 


Mr. Sol. Gen. Is the reſt that your Father (aid 
true or not? You have heard what your Father 
ſaid, That you confeſſed to him you were con- 
cern'd in the Robbery ? | 

Young Donegh. I ſaid what I told you of th: 
Arms; but as to the other part, I do not remem- 
ber that ever I ſaid it to him. 

Mr. Sol. Gen, Old Man, Do you remember? 

Old Donogh. Aye very well, too well, to my 
Sorrow, 

Mr. Recorder. Young Man, Do you believe 
that he is relating Truth or not ? 

Young Donogh. I do not know whether he is 
or no. 

Mr. Sol. Gen. Are you a married Man ? 

Young Donogh. Yes, I am. 

Mr. Att. Gen, Pray who are you married to: 
What Relation is your Wife to Mr. Hurly ? 

Young Donogh. Mr. Hurly is her Uncle. 

Mr, Foſter. Old Man, What Relation are you 
to Sir Donogh O-Brien ? 

Old Donogh. I know no Conſanguinity between 
Sir Donogh O-Brien and me: But Sir Donogh pur- 
chaſed the Reverſion of my Farm, and I live in 
it, paying him Rent. 

Patrick Hurly. Pray whoſe Horſe, and whote 
Expence brought him here ? 

Old Donogh. The Horſe belongs to one Mr. 
Everhing. 

Patrick Hurly. At whoſe Charge? 

Old Donogh. At the County's Charge, who pro- 
ſecuted you for Perjury. 


Coutt. 
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Court. Do you expect any Abatement of your 
Rent? 


O. Donogh. I am ſo far from it, that I am rai- 


ſed 501. this Year more than ever. 
Court. By whom ? 
O. Donegh. By my Landlord, Sir Donogh.O- 
Brien. 
Court. Are you to have an Abatement from 
Sir Donogh O Brien, after this Year? 
O. Donogh. 1 am not to have any. I have not 
any Trick or Quillet in any way : I do not ex- 
any thing of that ſort. Seb fy 
Mr. Scl. Gen. There is another Part of this 
Young O Brien Andrews's Evidence, that relates 
to the Juſtice of the Peace, Mr. Butler, and he is 
here in Court. 


Mr. Attor. Gen. Your Lordſhip has heard the 


Evidence of this young Donogb O-Brien Andrews, 
wherein he has been flinging againſt a whole 
Court and County. 

Court. It was never otherwiſe; tho' a Juſtice 


of Peace be in the juſt Execution of his Office, 


yet when Criminals come to be charged, they'll 
recriminate thoſe that appear againſt them. 


William Butler ſworn. 


illiam Butler. My Lord, I had an Account, 
that this Sham-Robbery, that Mr. Hurly ſet up, 
as I do believe, was diſcovered by Carty; and I 
had an Account that Donogb O- Brien, that young 
Man, was in Goal, and was willing to make an 
ample Diſcovery too; and I rid to Ennis, and 
went to my Quarters where I generally lodge, 
and ſent to the Goaler for him, who brought 
him to me; and then I told him, my Buſineſs 
to Town was to exatnine him, if he were will- 
ing to give a true Account of the Matter. He 
went then about propoſing to make Bargains 
with me, but I cold him I Jad no more to ſay 
but if he would give a true Account of the Rob- 
bery of Mr. Hurly, any Kindneſs I could do for 
him, it ſhould be done. He ſaid, he was afraid 
of the Gallows ; and, . ſitting down, gave me 
that Examination which he has given me, and I 
have writ it down faithfully, as diſtinctly and 
truly, as if it was for Life and Death; and I 
promiſed him nothing, nor threatened him. He 
ſeemed to be ſo penitent for being concerned in 
the Action, and was ſo much troubled that it 
was diſcovered againſt Mr. Hurly, that he wept 
a great deal in my Company, and did declare, 
That if others had not diſcovered againſt Mr, 
Hurly, he never would. And I parted with 
him, and bid the Goaler be civil to him. 

Mr. Sol. Gen. Mr. Butler, Did you tell him, 
that he ſhould be hanged, if he did not ſwear ? 

Butler. By Virtue of my Oath, I did not. 

Y. Donogh. Did not you tell me, the Quarter- 
Seſſions was adjourned for a Week longer, on 
account of this Commiſſion of Oyer and Ter- 
miner? 

Butler. No, by Virtue of my Oath, I did 
not —— I ſent for Mr. Hickman, and he was 
with me by the time I went midway thro” this 
his Examination z and when I had finiſh'd it, 
: was read to him diſtinctly, and he ſwore 
0 it. 

Mr. Attor. Hen. Now, my Lord, if your Lord- 
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ſhip be pleaſed, the Examination that was taken 
by Mr. Buller, I deſire it may be read Paragraph 
by Paragraph. 1 
Mr. Sol. Gen. Was this Information written by 

Mr. Butler out of his own Head, or did you give 
him that Account as it is down there, or is it a 
Story framed by him? 200 

V. Donogh. Mr. Butler writ it. I told him 
ſeveral Things, but he framed them as he pleafed 
1 ä | | 

Mr. Sol. Gen. What Information did ive 
then to Mr. Butler? 1 1 

V. Donogh. I don't remeniber. | 

M. Sol. Gen. *Tis impoſſible for any Man to 
frame ſuch a Thing out of his own Head 

Mr. Foſter. Whether there was not a Report, 

that there was a Commiſſion to come down of 
Oyer and Terminer ? | 

Mr. Butler. They did talk fo, but J had no 
Diſcourſe of it; I uſed him mildly, and only 
deſired him to tell the Truth. 


The Examination read, 


Mr. Recorder. Did you lie at Daniel O-Keans's 
Houſe that Night after the Robbery ? 

William Butler. Yes, I did. | 

Mr. Recorder, Who told Mr. Butler that ? 

Y. Donogb. I told him it. 


Donogh O Brien's Second Examination, taken be- 
fore Lord Chief-Juſtice Pyne, read ; where he 
anſwers what he ſwore in the former. 


Mr. Foſter. I deſire, my Lord, the Examina- 
tion before Baron Ecłlin may be read. x 


[Clerk reads Calagan Carty's Examination be- 
fore Baron Ecklin.] 


Mr. Sol. Gen. My Lord, I defire the ſame 
Method may be obſerv'd in this, as in other 
Caſes; for Hands may be alike, and not the ſame. 

Mr. Robbins. Here has been two Examinations 
of Calaghen Carty; one he owns, the other he 
denies. Now, my Lord, we have produc'd three 
or four Witneſſes, that he was never before my 
Lord Chief. Juſtice, and there ſwore, that what he 
had formerly ſwore in the Country was falſe, 
that Patrick Hurly did contrive a Robbery againſt 
himſelf. 

Mr. Recorder. Mr. Robbins (with ſubmiſſion, 
my Lord,) is mightily miſtaken ; they ſaid, there 
was an Examination taken before my Lord Chict- 
Juſtice, but not that this was it. 

Mr. Butler. You cannot here read an Affidavit 
ſworn before a Baron of the Exchequer z there is 
no Colour for it. 

Court. Calaghan Carty, Pray, were you examin'd 
before any of the Judges as to that Matter ? 

Carty. No, my Lord, never in my Lite. 

Mr. Sol. Gen. Never in his Life. There 
is no proving it but by my Lord Chief Juſtice, 
and to prove that this is the Man; for a Man 
may come in the Name of another Perſon and 
ſwear, and the Man he perſonates know nothing 
of the Matter. -— W ho drew your Exami- 


nation, Donogh O-Brien ? 
Ggg 2 


Carty. 
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Carty. I did it my ſelf. 

Mr. Sol. Gen. And who drew Hicky's ? 

| Carty. Himſelf. 

Mr. Sol. Gen. And who drew Calaghan Carty's? 
—— I can't tell, 

Court, I never knew an Examination, but 
where the Perſon was examin'd, whether it was 
true or not; otherwiſe it goes for nothing; and 
if the Perſon does not own 1t now, it muſt be 
prov'd upon him. | 

Mr. Foſter. My Lord, an Examination given 
in before the Court, and upon Record, we come 
and deſire it may be read, to confront an Evi- 
dence z for this Man is forſworn. 

Court. I had the Curioſity my ſelf, for the 
Satisfaction of Juſtice, to ſend for my Lord Chiet- 
Juſtice's Clerk, Mr. Watebam, and examin'd him 
here in open Court. Being examin'd, I remem- 
ber, ſaid he, there did come ſuch four Men, 
and they were ſworn before my Lord Chiet- Ju- 
{tice ; but, that this is one of the Men, I cannot 
ſwear. 

Mr. Sol. Gen. I have no ſuch Examination at 
all. If you pleaſe, read the Affidavit before Ba- 
ron Ecklin. 

Mr. Recorder. [Comparing the Afidavits.] Theſe 
are both the ſame, Word for Word, drawn both 
by Mr. Terry; they are both his Hand-writing. 

Mr. Butler. I deſire Mr. William Butler may give 
an Account (he is ſworn) about the Portmanteau 
Whether Mr. Hurly did not ſwear, that he left 
the Portmanteau at Longbrea, at Bargery's Houſe, 
whilſt he went to ſee his Brother at Tiaguin? 

Chriſtopber O Brien. My Lord, I aſk*'d Patrick 
Hurly, what Care he took of his Money at his 
coming to the Country? he ſaid, He left it at 
Loughrea, and would not carry it to Tiaquin, for 
that was a looſe Family. This he told 
at his own Houſe, after he had ſworn it in the 
Court. 


Mr. Taylor ſcparn. 


Mr. Butler. Mr. Taylor, declare what you know 
of Mr. Hurly's ſwearing at the Aſſizes, about the 
Portmanteau. 

Mr. Taylor. I was at the Aſſizes at Ennis, and 
Mr. Hurly ſwore, that he left his Portmanteau at 
Loughrea when he went to Tiaguin; and, that he 
told Mr. Bargery there was Matters of great Con- 
ſequence in the Portmanteau, and deſir'd him to 
take care of it; and, that Bargery did ſo, and 
deliver'd it ſafe to him at his Return. 

Mr. Hurly. Mr. Butler knows the County of 
Gallway: I deſire to know, whether it is likely for 
me, going to the County of Clare, that I ſhould 
leave my Portmanteau at Longbrea, and come back 
again ? 

Mr. Butler. I don't know that; but you did 
ſwear it. 

Mr. Recorder. And his Man ſwore he carried 
it with him to Tiaguin. So 'tis —— Trim Tram, 
like Maſter like Man, both forſworn. 

Mr. Sol. Gen. My Lord, the Perſons produc'd 
by Mr. Hurly are Men, by their own Confeſſion, 
who at ſome Time or other were forſworn ; and 
they are ſuch Men as have nothing between them 
and the Gallows but this Shifting: They are ſen- 
ſible no Jury can believe them. 


— 


Mr. Robbins, My Lord, we are charg'd but 
with one Indictment; there is but one Yenire, I 
think. 

Mr. Butler, There are two. 

Mr. Attor, Gen. Mr. Robbins, if your Client be 
guilty of the Perjury, clear him of the Cheat if 
you can, 

Court. The conſtant Practice of this Court is, 
That if there goes a Yenire between the King and 
a Party indicted, and that there be ſeveral In. 
dictments againſt the ſame Party, the Court will 
charge the Jury with *em all, unleſs he comes in 
by Council, and ſhew ſome good Cauſe why you 
cannot go on with ſome of *em. 

Mr. Attor. Gen. My Lord, I think that the Con- 
trivance is made out ſo fully to the Satisfaction 
of every Man preſent, that there never was ſtron- 
ger Evidence than of both theſe Villainies, the 
Perjury, and Conſpiracy to Cheat. When a Man 
has liv'd extravagantly, and then goes about all 
manner of Ways to retrieve himſelf, if Perju 
goes unpuniſh'd, it ſhall lie at the Door of thoſe 
Gentlemen that have heard this Matter ſo full 
prov'd to day; and this poor Country mult ſuf. 
fer by Perjury, if Care be not taken to ſuppreſs 
it. *Tis now growing late, and I will not take 
up more T ime in ſumming up this long Evidence 
to the Jury, but leave it to the Court. 

Mr. Juſtice Coote, Gentlemen of the Jury, you 
have heard a very long Evidence; and I will re- 
peat the Heads of it to you as well as I can, that 
you may diſcharge your ſelves with Honour and 
Conſcience, You have taken an Oath, and I 
hope you will not be led to the preventing of 
Juſtice, one way or the other, Mr. urly ſtands 
indicted here of Perjury, for making a falſe cor- 
rupt Oath before a Juſtice of Peace, Mr. Blood ; 
before whom he ſwore, in an Examination, that 
was read in Evidence, That he was robb'd of fo 
many Guineas, Piſtoles, and other Goods, at his 


| Father's Houſe in Mougbna, in the County of 


Clare: That he was robb'd by four Perſons, 
whoſe Names he knows not, but by their Tone 
they ſeem'd to be Iriſbmen; and, that the ſame 
was not done by any Contrivance of his. After 
which, he did exhibit a Petition to the Judges 
of Aſſize, and did endeavour to recover from 
— OY the Value of what he was ſo rob- 
of. 


Gentlemen, Mr. Dean Blood prov'd to you, 


That the Priſoner at the Bar did take his Oath, 
that the Contents of the ſaid Examination was 
true, and, that he ſign'd it in his Preſence. 
Gentlemen, the firſt Witneſs that was produ- 
ced unto you to prove the Perjury, and that 
Mr. Hurly was not robb'd, but had ſwore fallly in 
that Information, was one Calaghan Carty : And 
he being ſworn, tells you, That at the Time that 
this Robbery was committed he was in Mr. 
Hurly's Service z and, that Mr. Hurly carne to him, 
and made Moan to him, that he did owe Mo- 
ney 3 and, that he could pay his Debts if this 
ſame Calaghan Carty would obſerve his Directions, 
and do what he would have him to do; and, 
that thereupon this Calaghan Carty did tell him, 
he would; and the Direction was, That he 
ſhould joyn other Perſons, he nam'd, and put on 
a Diſguiſe, and take an Opportunity when Mr. 


Ronane was at the Houſe, and perſonate them- 
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ſclves to be Robbers, and take away the Goods 
and Money out of the Houſe, and when they 
ſhould have ſo done, to return them again, And 
this Cilagban Carty was to go to one Mr. Foſter's 
for a Suit of black Clothes, and he was to come 
back again. Theſe were the Orders he receiv'd, 
by the Direction of Mr. Hurly, He tells you, 
That he did accordingly join the reſt ; that they 
had Coats, Diſguiſes, and Swords left for em in 
the Barn, which they took and pur on; that they 
did actually bolt into the Houſe at Mr. Ronane's 
coming out of the Door, and took thoſe Fire- 
Arms that were laid for em; and, that they had 
their Intelligence from Mr. Huriy, the better to 
perſonate their being Robbers. And he tells 
you, That part of them went up to Mr. Hurly's 
Chamber, and there took the Bag; and, that 
they were directed by Mr. Hurly to pour it out 
before Mr. Ronane (the better to make the Pre- 
tence out againſt the County) and Iikewife, when 
they ſhould get in, tie Mr, H{urly and Mr. Renane ; 
and, that a Bed-cord was laid in the Window 


for that Purpoſe : And he tells you, that they 


had fir'd off the Fire-Arms, and, that there was 
nothing in them but Powder. And, Gentlemen, 
you will ſee anon how far this Man ſwears the 
Truth, out of the Mouths of Mr. Hurly's own 
Evidence. 

Mr. Hurly, to leſſen this Man's Credit, has 
produc'd to you ſeveral Witneſſes, who ſwear, 
That he ſwore an Examination before my Lord 
Chief-Juſtice Pye, or Baron Ecłlin; wherein he 
pretends, that this Calagban Carty ſwears directly 
contrary to what he {wore in his Information 
before a Juſtice of the Peace in the Country, and 
to what he pleads now. To this Calaghan Carty 
ſays, He never ſwore any Examination before 
any Judge; and if any was ſworn in his Name, 
it was done by ſome other, that did perſonate 
him, That Examination was produc'd here; but 
there was no Evidence, that this Calaghan Carty 
was the Perſon that ſwore it, and he deny'd that 
the Name to it was his Hand-writing z and he 
ſeems to be too ignorant a Perſon to contrive 
ſuch an Examination, Now, whether you cre- 
dited him, or thoſe Perſons that ſwore againſt 
him, 1s left to you. 

The next Witneſs in behalf of the King is Mar- 
garel Conneene : She tells you, That ſhe was a Ser- 
vant in the Houſe, and, that theſe Perſons did 
come into the Houſe; and ſhe hearing Murder 
cry'd out by Mr. Hurly's Servant, ſhe came out of 
the Kitchen: She tells you, that they made ſe- 
veral Shots, particularly at her, and, that there 
was no Hurt done, nor any Marks of the Shor 
or Bullets in the Wall. She tells you, That at 
firſt ſhe was of Opinion, that it was a real Rob- 
bery ; but afterwards, diſcourſing with Calaghan 
Carty, he told her how it was : And beſides, that 
ſhe was of another Opinion upon the account 
of a Table-cloth taken away at the Time of the 
Robbery, which ſhe ſaw afterwards come back 
in a Trunk or Portmantcau that was ſent to Mr. 
O-Brien after the Robbery. 

Walter Neylan was likewiſe ſworn ;, who gives 
you an Account, that he was in Priſon at Ennis 
for Hurly's Debt, being bound for him to one 
Themas Arthur, and that he was in the Priſon 
when Hvrly was brought thither ; that they were 
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Chamber-fellows : That Mr. Hurly did go fo far 
in the Confeſſion of this Fact to him, that when 
Daniel Carty became a Diſcoverer, and began ro 
accuſe Mr. Hurly of this Matter, Donogh O-Brien 
Andrews junior, who was then likewiſe in the 
ſame Goal, did deſire to know of him, what Me- 
thod Mr. Hurly would take to get him diſcharg'd; 
and, that if he could not do it ſoon, that he muſt 
be forc'd to confeſs the whole Truth : And he 
ſwears, That he did acquaint Hurl; therewith ; 
who ſaid, that he ſhould be undonc if the faid 
O Brien Andrews ſhould confeſs it; and gave him 
a Piece of Money to give to the ſaid O Brien, 
and bid him teil him, that he would ſoon get 
him diſcharg'd. Neylan was fo cautious of this, 
that he would not do it himſelf ; but one Daxiel 
Carty being preſent, he gave him the Money, and 
he gave it to O Brien ; hat O Brien ſaid, This 
will not do, I muſt and will tell the Truth. He 
ſays, Mr. Hurly went ſo far, that he told him he 
would give any Gratthcation in the World to 
prevent Donegh O. Brien's coming in againſt him; 
for, if he did, he ſhould be ruin'd entirely. A- 
gainſt this, Mr. Hurly ſays, that Neylan was exaſpe- 
rated for being in Priſon thro? his Means, fo that 
he tamper'd with Witneſſes, and became his in- 
veterate Enemy; and not only ſwore falſly him- 
ſelf, but tamper'd with others to ſwear falſly roo 
of which he has offer'd ſuch Evidence, as I ſhall 
obſerve to you hereafter. | 

The next Evidence, Gentlemen, that was pro- 
duc'd to you, was one Charles Mac Donogh. He 
tells you, That he was employ*d as a Sollicitor to 
Mr.Hurly; and, that he was intimately acquaint- 
ted with Mr. [[urly, and knew a great deal of his 
Concerns ; and, that one Night, being come back 
from Dublin, the very Time before he was rob- 
bed, he talk'd with him, and ſaid, He was a 
ſtrange Man to come to the Country without 
Money; and, that it would be too hot for him; 
that the preſent Sheriff was Mr. Aribur's Friend; 
and fays, that Hurly did even then fortify his 
Houſe, becauſe he look'd upon himſelf to be in 
no condition to pay his Debts; that he was ſo ex- 
treamly poor, that he durſt not appear. He tells 
you, that Mr. Hurly did tell him, that he brought 
down Money; and tho? he did tell him ſo, that 
yet he did not believe it; becauſe when he told 
him of the Sheriff, Hurly ſaid, that Sir Toby But- 
ler and Colonel Macnamarra had a great Influence 
upon the Sheriff, and would make Intereſt with 
him, ſo that he will do me no Harm. 

He tells you, That much about this Time Mr. 
Hurly employ'd himſelf in reading Acts of Parlia- 
ment, and one of *em was the Act relating to the 
Articles of Limerick and Gallway ; and, that he 
had ſome Diſcourſe of being comprehended with- 
in the Articles of Gallzway. That Mr. Mac. Donogh 
told him, he thought he was then in France, and 
that he was not there; and he ſaid, He would 
prove that he was then in Galway : And reading 
the Rapparee Act, he ſaid, That it was a very 
pretty Way for Perſons to recover Money from 
the County. He tells you, Gentlemen, that at- 


ter this he left Mr. Hurly, and Capt.O-Brien writ 
him word that he was robb'd, and deſir'd that 
he would come and ſollicite at the Aſſizes of 
Ennis on his behalf: But he was ſo far from be- 
lieving that he was robb'd, or yielding to that 

Deſign, 
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Deſign, that he writ back a Drolling Letter, as 
he calls it himſelf, and he did not think it pro- 
per to be concern'd for him. He further tells 
you, That there were ſome Perſons that gave an 
Account to him of certain Counters, one Hicky's 
Wife, and, that if her Huſband might be pro- 
duced, he and ſhe might make great Diſcoveries 
relating to theſe Counters, 

This took Wind, and the Juſtices of the Peace 
gave a Warrant to the High- Conſtable, Walter 
Huonin, to ſearch for thoſe Counters. They 
came to the Place where this Hurly liv'd ; the 
firſt Time he miſs'd, but the ſecond Time he ſent 
one before, to take care that nothing might be 
remov'd : And when he came there, he obſerv'd 
there was a Dunghil ; and, by the Behaviour of 
Hicky's Wife, he had reaſon to ſuſpect that Place. 
He tells you, That the Woman held the Candle, 
and in digging the Place where the Dunghil lay, 
at length the Spade hit upon a Slate where the 
Counters lay : That he took up a Bag wrapp'd 
about with Hay, he call'd it a Suggane 3 and, 
that there thoſe Counters, which he has here 
produced, were taken up. He told you, That 
the Woman was under ſo much Conſternation, 
that ſhe dropt the Candle; and when ſhe was 
told ſhe mult go along with him, ſhe ſaid, Now 
that was found, ſhe believ'd ſhe muſt. 

The next Perſon examin'd was Thomas Ed- 
wards, He ſwears, He was employ'd to go along 
with Walter Huonin ; That he ſaw a Youth on 
his Knees by the Dunghil : He aſk'd him what 
he was doing? he ſaid, He was hiding his Pota- 
toes; but he ſaw no Potatoes, which made him 
ſuſpect that Dunghil; and, that digging there, 
they found the Counters, as Huonin has given an 
Account. 

The next Man that was ſworn was Mortagh 
Mac-Carty. He tells you, He had bought a Cow, 
and that ſhe had ſtray'd away from him, and 
finding of her, and bringing her home, he call'd 
at this Place, where Hicky's Wife was, and ſhe 
agreed to buy his Cow, and ſhe brought out two 
Pieces of Gold, which ſhe call'd Guineas : Says 
he, Theſe are not Guineas; I believe this is ſome 
of Patrick Hurly's Gold. He aſk'd her what ſhe 
would take for them ? and he ſaid, I have Three 
Pence Half-penny, and a Quartern of Tobacco, 
which I'll give you for them; and ſhe took it, 
and wiſh'd that the reſt were fold ſo too. He 
ſays, He acquainted Sir Donogh O-Brien of this, 
and he directed him to Mr. Bindon, a Juſtice of 
the Peace, where he gave in the Examination, 
He produced to you theſe two Pieces, which you 
have here compar'd with the reſt of the Counters. 

Gentlemen, the next Perſon that was ſworn 
was one Joſeph Lynch. He tells you, That he 
was very well acquainted with Mr. Patrick Hurly, 
and, that Jobn Hurly was married to his Siſter z 
and, that Mr. Hurly, betore or about Chriſtmas, 
came to Lougbrea; and, that at one Mr. Henry 
Bargery's Houle they were both together a drink- 
ing z and, that Mr, Hurly taking out ſome Lin- 
nen out of his Portmanteau, he ſaw a Bag that 
held about a Quart; and taking it to be Money, 
he look'd into it, and found in it all Counters 
and he aſk'd him what he did with them? he 
ſaid, He intended to make uſe of them for his 
Diverſion. He tells you after this, That he 
walk'd with Mr. Hurly part of the Way, and, that 


Hurly diſcours'd him about Mr. Banks's Robbery 
Mr. Lynch told him, that the Country had found 
for Banks, and, that he propos'd ſomething in 
relation to his own Robbery, if Mr. yncb would 
aſſiſt him; hat a pretty Way it was to get Mo. 
ney ! Lynch told him, in what was honeſt and juſt 
he would affiſt him, but in nothing elſe, Mr. Hur 
ly then fell into Diſcourſe with him about his 
| rang and ſaid, he would give up his Farm too 
if he would come into the Deſign he had to get 
Money. Mr. Lynch anſwer'd as before, If it be 
honeſt and juſt, I will; if not, I will not; and 
for the Farm, ſaid he, I'll force you to do that 
without it. 

He tells you, That Mr. Hurly ſent a Trunk of 
Linnen to his Houſe after the Robbery was com. 
mitted ; and, that Mr. Hurly did deſire no Body 
ſhould ſee the Trunk with him; that he heard 
his Brother Bourk ſay, That it was Linnen, but 
he did not mind it, his Wife being then ſick; 
and ſays, they took away the Trunk that ſame 
Night after Mr. Hurly was in Goal. He tell 
you, he had the Curioſity to go and fee him in 
the Goal of Ennis, and after diſcourſing u ith 
him, he ſaid, He had done ſomething very irre- 
gular in France, and now to come into the Country 
and charge it with a Robbery, was very ill 

The next Evidence is Charles Caſſidy, Surgeon , 
and he gives an Account, That this Hurly's Father 
being ſick, his Siſter ſent for him to come there 
and after he came, they ſent for one Dr. Bredin, a 
Relation of Mr. Hurly's ; and, that this Brodin ard 
he, ſome Time after, went to viſit ſome other Pa- 
tients; and being abroad, Brodin propos'd to him, 
ſays he, Mr. Iurly gives you ſmall Fees, I can put 
you in a Way to get 20 Guineas; and told him 
of the Deſign, and how he might be a Party con- 
cern*d in the pretended Robbery z and he anſuer d, 
He was a Man too well known ; but he perſuaded 
him to accept of the Employ. When they came 
home to Hurly, the Doctor told him, he hadoffer'd 
him 20 Guineas; and Hurly was ſo far from deny- 
ing it, that he chid Dr. Brodin, and ſaid, he would 


give him 40 Guineas; and then Caſſidy ſaid, he was 


afraid of being known : Hereupon Hyrly told him 
he had provided Vizards, to prevent his being 
known ; and after going home, his Heart fail'd 
him, and he would not be concern'd. He told 


you, he heard of this Robbery z but this Thing 


was not diſcover'd by him till laſt Sunday, where 
being at Church, he went with Mr. Fitz-Gerald to 
Dinner; and Fitz. Gerald talking of this Buſineſs 


of Hurly, Cofſidy ſaid, He knew a Perſon in the 


County, that could do him more Harm than aiy 
Man living : Says a Clergyman, there preſent, 
You ought to do the County that Right, as to 
find out that Perſon, that the County may not 
be ſo oppreſs'd, but Juſtice done to the Crimi 
nal, And, that he went home, and conſidering 
it, he went and gave in his Examination to 2 
Juſtice of the Peace, who bound him over to 
proſecute, and accordingly he attended here. 
The next Witneſs is Daniel Kiefe, He tells 
you, That he was very well acquainted with 
Mr. Hurly, and, that Mr. Hurly, ſome Time be 
fore this Robbery was committed, came to Mr. 
Bentlys Shop, and enquir'd there for Maſks, ot 
Vizards, ſuch as they uſe for Maſqueradss 5 
and Bently made anſwer, That they had none, 
but they might be had in Chri#-Church- Yard. — 
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tells you, that thereupon Hurly went into the 
Yard, He tells you, that at that Time, hearing 
Hurly enquire for Maſks, he was apprehenſive 
that he had ſane evil Deſign in hand, and told 
B-utly ſo ; and Bently agrees in what Keefe ſwears, 
that he did enquire for Maſks, and went into 
Chrit-Church-Yard for them. | 

Mr. Gray (the next) tells you of the Poverty 
of Mr, Hurly ; and that he could not have any 
ſach Sum of Money; that he defired him to 
raiſe ſome Money for him, and for better Secu- 
rity he lodged in his Hand a Bond of Captain 
Mac- Donnel's; and, accordingly, that he got Mr. 
Connor to indorſe a Bill to Mr. Lumm ; and Mr. 
Hurly afterwards paid the Money. 

The next that was produced for the King was 
Captain Mac Donnel; and he tells you, That he 
had given ſuch a Bond to Mr. Hurly, upon Ac- 
count of a Farm they had purchaſed jointly, and 
that he ordered him to pay this Fifty Pound that 
was borrowed ; that he would not be concerned 
in paying part, unleſs he paid itall; that the 
Money was paid, | 

Mr. Attorn. Gen. Caſſidy tells you, That he had 
uſed to play at Tables with Hurly at his Houle ; 
and that Hurly got him to ſend for a Dozen of 
Bottles of Wine to Ennis, to drink with Harly, 
b:-czufe Hardy had no Money. 

Vii. J. Cote. I will give you an Account now 
23 faithfully as I can, of what is ſworn for the 
Traverſer. 


But I ſhould have told you firſt, That Captain 


Mac Donogh gave you an Account of the greateſt 


Severity uſed by Patrick Hurly towards his Bro- 
ther Jobn, which, he ſaid himſelt, he would not 
have done, but that he was forced to do it, by 


reaſon of his own necefſitous Condition. 


Now Mr. Jobn Hurly he tells you of conſider- 


| ble Sums of Money he received from Holland, 
| 22. 4901. from Colonel Lovet, and 200/. from 


Jeremiah Donavon; and in 97 from Mr. Fitz- 
Yon 300l, 105. and 20010. more in Limerick. 
He tells you, that of thoſe Sums received, he 
paid again in Caſh to Mr, Hurly, all but a little 
that is received from Mr. Fitz-Symons : He paid 
bim in Caſh but a little; and he had Forty 
Bullocks, and ſome Sheep, towards the Bal- 


lance of what remained unpaid, Thatt here 


was ſome Money paid to Mr. Arthur, and ſome 


% Mr. Burton, and more laid out other ways. 


He tells you, that he ſaw with Daniel Hicky a 
Note that was given him by Mr. Hickman, a 
Juſtice of Peace of the County, and by Mr. Cu- 
ſack, then Sheriff, whereby they promiſed, that 
he would make a true Diſcovery of the Rob- 
bery of Hurly, that they would intercede to 
the Government for a Pardon for him. This 
s the Subſtance of what Jahn Hurly has 
worn, 

The Witneſs for the Traverſer was Dorothy 
Am», who was a Servant, ſhe tells you, to Mr. 
Huy, when this Robbery was committed. She 
tells #04, H hat SevenPerſons came into the Iouſe; 
that Five of them went up into her Maſter's 
Chamber, and Two ſtaid in the Parlour : That 
thete were ſeveral Shots made, and that there 
Vas no Harm done, nor no Marks or Prints of 
billets or Shot in the Wall or Cieling : That 
vere were T'wo Men without at the Window, 
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and being called Rapparees, they thruſt their 
Swords through the Window: And that Mr. 
Ronane was going out, when they ruſhed in, and 
that they threw him down, and that they tied 
Ronane and Hurly ; and to ſhew you there was 
Money, ſhe tells you, that theWife of Mr. Hurly 
took out of a Trunk a great Bag of Gold, and 
ſhewed ir to her; and then took part of it, and 
put it into her Pocket: And after that, this 
Dorothy Kemp going to the Trunk for Linnen, 
ſhe was ſtrangely ſurprized to find the Bag there ; 
that Mr. Hurly came in at the Time, and was 
inquiſitive to know what ſhe did there; ſhe told 
him, ſhe was looking for Linnen : That then he 
took the Bag out himſelf, and convey'd it to his 
Cloſet. | 

She tells you likewife, That there was one 

Murough O-Brien did endeavour to tamper with 
her, to perſwade her to ſwear about the Coun- 
ters, that they were to be lodged with her, or 
with Daniel Hicky's Wife; and this Murough 
r her a great Reward, if ſhe would 
et this Trick be put upon her Maſter; but 
ſhe would not, She tells you, that this Mu- 
rough O-Brien not only tamper'd with her, 
but alſo with Hicky's Wife; and that he ſent 
Letters by his Servant to Hicky's Wife, and that 
they were delivered; and that the Contents of 
the Letters was, deſiring her, that ſhe would 
ſuffer thoſe Counters to be lodged in Hicky's 
Houſe. She tells you, that Mr. Hurly had a 
conſiderable Quantity of Linnen taken away from 
him; that ſhe had waſhed Twenty Pair of 
Sheets her ſelf, and that there was Ten Pair 
more, and that all was taken away ex- 
cept Five Pair; which is the Subſtance of what 
ſhe ſwore. 

But \ wrough O-Brien was ſworn, and he de- 
poſed, That he was fo far from tampering with 
Dorothy Kemp, that he did not think it ſafe to 
converſe with her, becaufe ſhe was kind and civil 
to Mr. Hurly, and bore a Child or two by him ; 
and to the contrary he ſwore he had no Commu- 
nication at all with her: But as for Hicky's Wife, 
he ſays, ſhe told him ſhe would diſcover all, if 
he would bring her Huſband home again; and, 
in purſuance of that, he writ Letters to Hicky, 
and that the Purport of them was only to ſatisfy 
him, that he might come with Safety, and treat 
with him. The Letters being read, they import 
no more. 

Gentlemen, the next Witneſs, Daniel Mac- 
Cay, ſays, That he was a Servant to Mr. Hurly a 
conſiderable Time; that he was in the Houſe 
when the Robbery was committed; and that 
there was only Five of the Robbers that he ſaw z 
that ſome of them put the Family in Terror, 
and others made it their Buſineſs to tall on the 
Maſter : He at firſt thought they were only Bai- 
liffs come to arreſt his Mafter ; but when they 
came and broke open rhe Door that they had 
lock'd his Maſter, he found they were To- 


ries: That there were ſeveral Shots made. I 
aſked him, Was there any Hurt made by the 
Shots? and he ſaid, No. Was there any Marks 
of the Bullets? he ſaid, No. He ſaid, there was 
ſome at the Window, that did thruſt in their 
Swords. He tells you, there was one Chriſtopher 
O-Brien, who did endeavour to tamper with him 

to 
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to take of the Evidence, to 'whom he went 
with a Letter to the Swan-Tavern, and that Mr. 
O-Brien diſcourſed with him about the Coun- 
ters. 

He tells you, That his Maſter had a great deal 
of Money; and that when he was to go down 
into the Country with his Maſter, they were 
ſo great together, that his Maſter acquainted 
him with a great Sum of Money he had, and 
that he told him he intended to pay Mr. Arthur 
with it; but that Arthur did exact a great Sum 
for Exchange, and therefore he did not pay the 
Money in Town, but expected to get eaſy Terms 
from him in the Country; and it was becauſe 
he feared to be robbed, that he did ſhew his 
Servant a great Sum of Moneyhe had to carry 
down into the Country : And then he was ex- 
amined by Mr. Butler, as Council for the King, 
by what Road they went at that Time to 
the Country, and at what Place they went over 
the Shannon ? He ſaid, it was over a Bridge, but 
he did not know what Bridge. And being aſk- 
ed, Whether they went through Athlone ? it be- 
ing a caſual Queſtion, he ſaid, They did go 
through Athlone, And being aſked, Where he 
lay that Night? he ſaid, At Balliboy, or Eyres- 
Court. And being urged to be exact, he faid, 
He thought it was Balliboy z and then he ſaid, 
they laid at Killighy. 

Gentlemen, you know the Country, and 
that Balliboy and Killighy are near the King's 
County on that ſide the Shannon; and £Eyres- 
Court on the other ſide, in the County of Gall- 
Way. 

Now, Gentlemen, becauſe Mr. Patrick [urly, 
in the Courſe of the King's Evidence, denied 
poſitively that he was at any Time about Chri/t- 
mas at Longbrea; I aſked this Mac-Cay, if his 
Maſter went down any other Time? he ſaid, He 
did a little before Chriſtmas : And then I aſked, 
if he was at Mr, Bargery's Houſe in Loughrea ? 
he ſaid, He was ; but he could not tell whether 
Mr. Joſeph Lynch was there or not. And being 
aſked, Whether he carried his Maſter's Portman- 
teau to Tiaguin? he ſaid, He did; and that his 
Maſter hired a Horſe at Tiaquin, and ſent him 
before him to Gort. I aſked him, Whether he 
were ſure the Money his Maſter produced to him 
in Dubliz was Gold, or no? He ſaid, He was 
ſure it was Gold, it was Louis d'Ors, though, 
by Mr, Hurly's Information, there was more 
Guineas than Louis d'Ors. . He tells you like- 
wiſe, Gentlemen, that this Calaghan Carty had 
diſcovered upon his Oath, before my Lord 
Chief- Juſtice, what he had formerly ſworn be- 
fore a Juſtice of the Peace concerning this Rob- 
bery : And being aſked, Who were preſent? he 
ſaid, My Lord Chief-Juſtice's Clerk was there 
waar gave Occaſion to the Court to ſend for the 
Clerk. 

The next Man examined was one Cribs. 
He ſays, That one Halloway did beat him, and 
take him by the Hair of the Head, becauſe 
he would not ſwear againſt Patrick Hurly; and 
that Neylan offered him Six Collops grazing, 
if he would ſwear that Hurly contrived this 
Robbery himſelf, and that he was by when Ca- 
laghan Carty was ſworn before my Lord Chiet- 
Juſtice, Pyne; but he cannot tell what it was 


he ſwore, and he does not ſeem to be capuble 
of knowing it, for he does not ſpeak eli 
And then he ſays, Mr. Lynch offered him con. 
ſiderably to come and ſwear againſt Hurh; 
and bid him come to Cannaught and live nl 
him, for Jobn and Patrick Hurly were yg 
ruined. Mr. Lynch has been examined; ang he 
ſwears, he had no other Diſcourle with this Man 
but about the Farm at Mougna, that the Huy, 
held from him; that they were in ill Circum. 
ſtances, and that he would be rid of the why). 
Family. Neylan tells you, That, to his Knoy. 
ledge, he ne ver ſaw this Man till this Day 
Crips ſaid, upon his Oath, That it was a, 
Houſe, in ſuch a Place, that Neylan tampereg 
with him: And Neylan tells you, upon hi; 
Oath, That there was not any Houſe at al 
within his Memory, in that Place; and tha 
he never had any Communication with thi; 
Crips, directly or indirectly. So when Perſons 
ſwear directly one againſt another, You, Gen. 
tlemen of the Jury, muſt weigh the Evidence, 
and the Arguments they offer to induce your 
Belief. | 
The next Witneſs is Daniel Hicky; who tells 
you, He was ſent to Goal and bolted there; and 
after he was told, that one Daniel Carty confeſſed 
the whole Matter, he was forced before a Juſtice 
of Peace, and there was forced to ſwear, by the 
Management of Mr. Hickman and Mr, Cuſt, 
who told him, That if he did not {wear, he 
muſt be hanged : And that, through Fear, he 
was compelled to give that Information, where- 
in he proves the Robbery was contrived by 
Mr. Hurly, and that he was one of the Actors 
in it : And when he was told, that he ſhould 
be called before my Lord Chiet- Juſtice Pyaz, 
and he was brought into the Bar, he ſaid, he 
would ſwear nothing but Truth before my Lord 
Chiet- Juſtice : That hereupon the Goaler cr 
ried him back, and he never after could get 
Opportunity of giving my Lord Chief. Juſtice 
an Account of the Matter, though he ſent Pe- 
titions after him. He ſays, That before he dil- 
covered, he was treated barbarouſly z but after: 
wards he was treated very well, and had Twelve 
Pence a Day; but that after they were in the 
Court, and ſaid they would ſay nothing but 
the Truth before my Lord Chiet- Juſtice, they 
were allowed but Nine Pence, and there was 
a Mittimus ſent to confine them cloſer. He 
ſays, Daniel Carty procured Bail, and he ws 
bail'd by ſome Friend of Mr. Hurly's. He tells 
ou, he came to Town, and that he went to 
the Lord Chief - Juſtice Pyne, and there ſwore 
an Examination contrary to what he ſwore be- 


fore, and ſays, that he was conſcious of the la- 


jury he had done Mr. Hurly; that he writ hs 
ſole Examination himſelf ; . and ſays, he had 
been tampered with, and nothing would do. 
That he was afterwards brought into this Court, 
and there did own his Examination before my 
Lord Chief-Juſtice to be Truth; but after he 


charged Mr. Cuſack, the Sheriff, with having. 


tampered with him, when Mr. Cuſack appeared 
here and confronted him, he went back from 
what he ſaid, | 
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of Mr. Hurly's. 


f 


e next is Donogh O-Brien Audretoi junior : 
* het you, he bat Ha and fettered in the 
Goal, till ſuch time as by the Perſuaſion of Mr. 
Verlan, and the Threats of the Goaler and of 
Mi. Cy/ack, That if he did not ſwear, he > om 
be ſeverely neck-yoked ; he went before a Juſtice 
of the Peace with Mr. Butler, who uſed ſeveral 
Inſinuations to him, as he ſays, to procure him 
0 ſwear the Robbery was contrived by Hurly 
which, through Fear, he conſented to; and ſays, 
That Mr. Butler put his Information into Wri- 
ting; Part, ſays he, I told him, and Part, he 
fays, Mr. Butler put down as he pleaſed : I did 
ſwear to it, ſays he, but it was againſt my Con- 
ſcience, for I was forced to it. He ſays, That 
Mr. Ney/au brought Coats to him in the Goal, 
and they would have him ſwear they were the 
Coats they robbed in, but he would not ſwear 
by any means. He ſays, That after they were 
diſcharged, he was ſo conſcious to himſelf of the 
Injury done Mr. Hurly, that he came towards 
Dublin, that he lay in the ſame Houſe with Mrs, 
Hurly and her Brother at Kiltartan, and, that 


coming nearer to Town about Kilcock, he met 


with Crips and Carty, that they lodged together 
in one Houſe z and being aſked, Whether he ſpoke 
any thing to his Father about this Robbery? h 
ſaid, He never did. | 
The Father is there produced; and he tells you, 
though it would reflect upon his Son, yet he 
would perform Truth, being upon his Oath; and 
ſo ſwears, That hearing how his Son had been 
concerned in the Contrivance of this Robbery, 
after he had been three Weeks in Goal he went 


to ſee him, and when he came to him, check'd 


him; and his Son told him, as he underſtood 
him, that the Robbery was only a Contrivance 
That after he was out of Goal, 
he ſpoke to him concerning the Arms, where 
they had them, and whether they were Patrick 
Hurly's Arms? to which he anſwered, Where 
elſe ſhould he get Arms. And this Donogh O- 
Brien Andrews junior, being aſked again, Whether 
it was ſo as his Father depoſed ? he ſaid, It was 
not ſo, Now the Father and the Son ſwearing 
one againſt the other in this Matter, you muſt be 
Judges who has ſworn true. 

The next is Mr. Butler, who tells you, That in 
taking the Examination, he was fo far from uſing 
any Threats to this Donogh O-Brien Andrews ju- 
nior, that as ſoon as he came to Ennis, hearing 
de was willing to make a Diſcovery of the Mat- 
ter, he ſent for him to his Lodging; that he 
cauſed him to fit down; and that he writ every 
Word as he ſpoke; it and that there was not a 
Word but what came from his own Mouth : 
And the Examination was here read; and if you 
obſerve it, there are ſeveral Things in the Exa- 
mination, that the Party owns came from him- 
ſelf, and ſeveral Things which could not 2 
come within the Knowledge of Mr. Butler; ſo 
that it is impoſſible to be ccntrived by Mr. But- 
ler, becauſe they were Things wholly in the In- 
former's own Cognizance. 


Vol. V. 
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There is one Thing offered in the Eloſe of the 
Evidenee. in behalf of the King, which does not 
only relate to Mac:Caz, but to all the ret. Mi. 
Butler and Mr, Fglar upon their Oaths tt} your, 
That Mr. Hurly, when lie preferred his Petition 
concerning this Robbery before the Juclges of 
the Aſſizes, and he did alſo ſwear, That when he 
went to Tiaguin, he left his Portminteau with 
Mr. Bargery at Loughrea, with a ſtrict Charge 
to take ſpecial Care of it, for that there was 
ſomething of great Conſequence in it; and Chri- 
ſropher O Brien twears, That Mr. Hurly told him 
likewiſe, that he left the Portmanteau at Mr. 
Bargery's when he went to Tiaguin, and ſaid, He 
would not carry it to Tiaguin, becauſe that was a 
looſe Family ſo that Mr. Hurly ſwore fully againſt 
what Mac-Cay ſwears now. 

Hurly ſwore he was robbed but by Four Perſons, 
and that agrees with what Calaghan Carty ſwears. 
One Woman ſwears there was Seven, another 
ſwears Nine; ſo that out of the Mouth of Mr. 
Hurly himſelf his own Witneſſes are contradicted. 
But Mr. Hurly would take off the Probability of 
his ſaying thus (for he denies the ſaying of it). 
Is it likely, fays he, that I ſhould come back 
from Tiaquin to Loughrea, and ſo go on again to 
Gortnifhigory ? But Mac- Cay, his Boy, tells you, 
that his Maſter hired a Horſe for him to carry 
the Portmanteau before him to Gorniſhigory on 
Saturday, and that his Maſter followed him on 
Sunday: Now, if the Portmanteau had been at 
Tiaguin, why ſhould he ſend it by Mac- Cay be- 
fore-hand to Gort on Saturday, that he was fol- 
lowing thither on Sunday ? And when Mr. Hurly 
was going down to the Country, what can be 
imagined, why he ſhould make a Boy acquainted 
with his carrying ſo much Money with him ? 
And that Mr. Hurly ſhould leave the Key of the 
Trunk with Mrs: Kemp to take out Linnen, and 
ſo great a Sum of Money there ? I do but lay 
the Facts before you as they ſtand upon the Evi- 
dence, as well for as againſt the Priſoner z and I 
hope you will do Juſtice both to the Priſoner and 
to the King. Gentlemen, if you are ſatisfied 
upon the whole Matter, that Mr. Hurly 1s guilty 
of the Perjury, you will find him Guilty; if not, 
you will acquit him. 

If you think him Guilty of the Contrivance 
to Cheat the County, you will find him Guilty ; 
if not, you will acquit him. 


The Fury went out, and returned in Half an 
Hour; and brought in their Verdict, Guilty 
on both Indiftments, 


Mr. Attorney-General. May it pleaſe your Lord- 
ſhip, Patrick Hurly has been indicted for Per- 
jury and a Cheat, and is found Guilty of both 
Indictments, I humbly pray your Lordſhips 
Judgments. : 

Gurt. How have you laid your Indict- 
ment? » 


Hhh Mr, Sol. 
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Mr. Sol. Gen. At Common Law. Mr. Att. Gen. We will move the Court next 
Court. In what Circumſtance is Mr. Hurly ? Monday for your Judgment upon the other In. 
Mr. Butler. I hope, my Lord, if it is only a dictment. 

Fine, it can't be leſs than the Sum he deſigned Mr. Butler. My Lord, we inſiſt upon it, That 

to get from the County by the Perjury. the Pillory is the Puniſhment for the Cheat. 
Court. As to the Perjury, the Judgment of the Court. We know, if Mr. Hurly be not able v7 

Court upon that Conviction is, That Mr. Hurly to pay the Fine, he ought to ſaffer Corporal 

be Fined for the Perjury 100 J. and be Impriſoned Puniſhment. 

till he pay it to the King. 
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The TRIAL of 
Colonel! NICHOLAS BAYARD, 


in the Province of New-York, 


for High-Treaſon, 


Febr. the 19th, 1701-2, 14 Will. III. 


N the Sixteenth of January, 1701, 
D CaptainFobn Nanfan, Lieutenant- 

) Governor, and the Council, made 
©” the following Order. 


At a Council held at Fort William-Henry 
this 16th of January, 1701, Preſent the 
Honourable John Nanfan, Ejqz &c. 


71 T is lereby order d, That A derman John Hut- 

chins do appear before this Board To-morrow 
Morning, and then and there produce to the Board 
the Addreſs to bis Majeſty, the Addreſs to the Par- 
liament, and the Addreſs to the Lord Cornbury, 
which was ſigned by ſeveral of the Inhabitants of 
this City, and Soldiers of the Garriſon, in this Houſe, 
about three Weeks ſince, on the Penalty that ſhall 
thereon enſue. 


By Order of the Council, 


B. CozENS. 


Whereupon Mr. Hutchins appear'd; and for 


reglefting or refuſing to deliver up the ſaid Ad- 


dreſſes, on the Nineteenth of January was com- 
mitted to the common Goal of the City of Mu- 
Zork, for the ſigning of Libels, ſaid to be againſt 
the Adminiſtration of the Government. 


On the 2oth Col. Bayard, Mr. Rip van Dam, 
Mr. Philip French, and Mr. Thomas Wenham ad- 
dreſs'd the Lieutenant-Governor and Council, as 
followeth ; viz, 


Vor. V. 


To the Honourable John Nanfan, Eſq; 
Lieutenant-Governor, and the Honour- 
able Council of the Province of New-York. 


The Humble Addreſs of Nicholas Bayard, Rip 
van Dam, Philip French, and Thomas 
Wenham, an behalf of tbemſelves, and ſome 
of the reſt of the Freeholders and Inhabitants 
of the Province of New-York. : 


Humbly ſheweth, ; 


T H AT whereas by a Mittimus, bearing Date the 
Nineteenth of January, 1701, Alderman Hutch- 
ins ſtands committed for ſigning Libels, ſaid to be 
againſt the Adminiſtration of the Government; which 
pretended Libels we underſtand to be an Addreſs to 
his Majeſty, another to the Parliament, and another 
to my Lord Cornbury, whom we underſtand, by cer- 
tain Advice we have received from England, to be 
nominated by his Majeſty to ſucceed the late Earl of 
Bellamont as our Governor; Copies of which (by 
the ſaid Mittimus) we find are expefted from the 
ſaid Hutchins, and is Part of his Charge in the 
Commitment, the Copies of which Originals (bei 
in our Hands or Cuſtodies) he cannot deliver. F 
there be no further Crime to be alledg*d againſt bim, 
doe hope to make the Legality of the ſaid Addreſſes, 
and pray, That the ſaid Hutchins may be releas'd 
from his Impriſoument, or be admitted to Bail: And 


your Petitioner ſhall ever pray. 
N.B. R.v.D. P.F. T.W. 


Colonel Bayerd, and the other three Gentle- 
men, having perſonally deliver'd this Writing, 
and refuſing to ſurrender the Copies of the ſaid 
Addreſſes, had Time given them, on their Pa- 
role, to appear next _ And afterwards, the 

Hhh 2 ſame 
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ſame Day, the Lieutenant-Governor did deliver 
the above Addreſs to his Majeſty's Attorney-Ge- 
neral of this Province, for his Opinion in Law 
therein, which the ſaid Attorney-General gave in 
Writing; and on the Twenty-firſt Day came into 
the Council- Chamber, and there deliver'd it to 
the Lieutenant- Governor; which was read, and 
order*d to be enter'd in the Council-Book, 2% 
bac Verba. 


May it pleaſe your Honour, 


Have well conſider d the humble Audreſi of Ni- 

cholas Bayard, Rip van Dam, Philip French, 
and Thomas Wenham, for the Releaſe of Alder- 
man Hutchins from his Impriſonment, ſent me by 
your Honour yeſterday ; and have alſo wweigh'd the 
ſeveral Matters ſworn, and otherwiſe taken in 
Council beſore your Honour, which do in any re- 
[ped relate thereto ; and, upon the whole, iu Obe- 
dience to your Honour”s Commands, I humbly pre- 
ſent you wwith my Judgment and Otinion in Law, 
as follows: 


Firſt, That neither the Addreſs or Petition it ſelf, 


or any Matter therein contained, is Criminal and 


Illegal. 


Secondly, That the Refuſal of the Petitioners, 
at the Council-board, to produce the Copies (of cer- 
tain Original Addreſſes mention'd in their Petition) 
own'd by them to be in their Cuſtody, and by their 
Petition alſa, is not ſuch a Contempt to the OGun- 
cil, or other Offence againſt the Law, for which the 
Petitioners may legally be committed. 


Jan. 21. 


1701. Sa. Sh. Broughton, 


And afterwards the ſaid Perſons appear'd, and 
continuing their Refuſal to ſurrender, the ſaid 
Copies, notwithſtanding the Opinion of the At- 
torney-General, the ſaid Lieutenant-Governor and 
Council iſſued the following Warrant. 


By the Honourable John Nanfan, Ejq; bis 


Majeſty's Governor and Commander in Chief 


of the Province of New-York, and Ter- 
ritories depending thereon in America, &c. 
and his Majeſty's Honourable Council for 
this Province, To Iſaac d'Reymer, Eq; 
High-Sheriff of the City and County of New- 
York, Greeting. 


77 Hereas by an Af of General- Aſſembly of this 
Province, made in the Year 1691, Entituled, 
An Act for the quieting and ſettling the Di- 


ſorders that have lately happen'd within this 


Province, and for eſtabliſhing and ſecuring their 


Majeſties preſent Government againſt the like 
Diſorders for the future; I is among ether Thi 

enacted, That whatſoever Perſon or Perſons ſhalj 
by any manner of Way, or upon any Pretence 
whatſoever, endeavour by Force of Arms or 
other Ways, to diſturb the Peace, Good 2 
Quiet of this their Majeſtics Government, a; ic 
is now eliabliſh'd, ſhall be deem'd and eltecm'q 
as Rebels and Traytors unto their Majeſtics, 
and incur the Pains, Penalties and Fortfeitures 
as the Laws of Eugland have for ſuch Offences 
made and provided: Notwithſtanding which, Co- 
lonel Nicholas Bayard, as has appear*d by the Oaths 
of ſeveral Perſons examin*d before Us in Council ly 
Conſpiracy and Combination with John Hutchins 
Eſq; lately committed by Us, together ith ſeveral 
other Perſon: difaſfefted to this bis Majeſty's Co. 
vernment, to the manifeſt Diſturbance of the Pence 
of the ſame, by divers indirett Practices bath drag 
in Soldiers, and others, to fien ſcandalous Libel. 
whereby they have endeavour'd to render the pa} 
and preſent Adminiſtration vile and cheap in the 
Eyes of the People : And the ſaid Colonel Nicholas 
Bayard hath incited the People to diam the preſent 


Authority, and caſt off his Majeſty's Governmen, . 


as it is now eſtabliſb d: The Council bave unani. 
mouſly thought fit, and do refolve, That the ſaid, 
Nicholas Bayard be committed for High-T, reaſor. 
Theſe are therefore, in bis Majeſty's Name, 10 re- 
quire and command you, immediately on your re- 
ceipt hereof, to take into your Cuſlody the Bidy if 
the ſaid Col. Nicholas Bayard, and him in {hz 
common Goal of this City in cloſe Cuſtody 10 ke: 
and ſecure, until he ſhall be from thence delivered 
by due Courſe of Law; and for your jo diing, 
this ſhall be your ſufficient Warrant. Given under 
Our Hands and Seals at Fort William-Henry is 
New-York, in Council this Tewenty-firſt of Ji 
nuary, Anno Domini 1701, and in the Thirteeith 
Year of the Reign of our Sovereign Lord William 
III. by the Grace of God, of England, Scotland, 
France and” Ireland King, Defender of the Faith, 


John Nanfan, 
A. D. Peyſter, 
S, Staats, 

? R. Walters, 
T. Weaver, 
W. Atwood. 


True Copy, exa- 
min'd by me, 1. D. Reimer, Sheriff. 


Which Act of Aſſembly, mention'd in th 
Warrant of Commitment, followeth in theſe 
Words, viz. : 


1701. 


A for the quieting and ſettling the Diſ- 
42 have lately A in this Pro- 
vince, and for the eftabliſhing and ſecuring 
their Majeſties preſent Government againſt 
the like Diſorders for the future. 


« JDOraſmuch as the Good and Quiet, Eaſe, 

E Profit, Benefit, and Advantage of the 
10 bitants within this Province dot chiefly 
« conſiſt in, and al rely and depend 
« ypon their bearing true Faith and Allegiance 
« unto Their Majeſties Crown of England, 
« which is, and can only be, the Support and 


« Defence of this Province. And whereas the T 


« Jate haſty and inconſiderate Violation of the 
« ſame, by the ſetting up a Power over their 
« Majeſties Subjects, without Authority from 
« the Crown of England, hath vitiated and de- 
« bauch'd the Minds of many People, Cc. and 
« hath alſo brought great Waſte, Trouble, and 
« Deſtruftion upon the good People of this Pro- 
« yince, their Majeſties Loyal Subjects: For 
« the Prevention whereof in Time to come, Be 
« jt therefore Enacted and Ordain'd by the Go- 
« yernor, and Council, and Repreſentatives met 
« in General-Afſembly, and it is hereby Pub- 
« liſh'd, Declar'd, Enacted, and Ordain'd by 
« the Authority of the ſame, That there can 
« be no Power and Authority held and exercis'd 
over their Majeſties Subjects in this their Pro- 
« yince and Dominion, but what muſt be deriv'd 
« from their Majeſties, their Heirs and Suc- 
« ceſſors. And We do hereby recognize and ac- 
« knowledge, That their Majeſties William and 
« ary are, and as of Right they ought to be 
by the Laws of the Realm of England, our 
« Liege Lord and Lady, King and Queen of 
* England, France and Ireland, and the Do- 
«* minions thereunto belonging, &c. That there- 
« by their Princely Perſons are only inveſted 
« with the Right to rule this their Dominion 
« and Province; and that none ought or can 
* have Power, upon any Pretence whatſoever, 
to uſe or exerciſe any Power over their Sub- 
« jects in this Province, but by their immediate 
Authority under their Broad - Seal of their 
Realm of England, as now eſtabliſh'd. 

And be it further Enacted, by the Autho- 
* rity aforeſaid, That whatſoever Perſon or 
* Perſons ſhall, by any manner of Way, or 
« upon any Pretence whatſoever, endeavour, by 
Force of Arms or otherwiſe, to diſturb the 
Peace, Good and Quiet of this their Ma- 
* jeſties Government, as it is now eſtabliſh'd, 
* ſhall be deem'd and efteem'd as Rebels and 
* Traytors unto their Majeſties, and incur the 
„ Pains, Penalties and Forfeitures as the Laws 
* of England have, for ſuch Offences, made 
* and provided. 


Upon Colonel Bayard's Commitment, the City 
Militia were, by Beat of Drum, call'd to Arms, 
and a whole Company daily appointed to guard 
the Priſon, for about a Werk following, and 
Defaulters ſtrictly puniſh'd ; which was burden- 
ſome to the People, and occaſion'd great Cla- 
Mour ;; whereupon it was taken off. 


47 New-York, for High- Treaſon. 
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The Priſoner being inform'd, That a Special 
Commiſſion was order'd for their ſpeedy Trial; 
petition'd the Lieutenant-Governor and Council; 
on the Sixch of Febrgary, in theſe Words : 


To the Honourable Fobn Nanfan, Eſq; Go- 
vernor, &c. and the Honourable Council, Sc. 


The Humble Petition of Nicholas Bayard 
and Jabn Hutchins, 


Sheweth, 


HAT your Petitioners are very ſenſible of the 
Favour intended them by your Honours, in ap- 
pointing a Special Court for their Trial z that, in 
conſideration 7 their Age, they might not be confin'd 
in a Priſon till the ordinary Time 2 meeting of the 
Supreme Court : But the Papers being at preſent out 
of their Hands, which they ſpall have Occaſion for, 
in order to make their Innocency appear, and not 
being likely to get them in ſo ſhort a Time as is pre- 
fix'd for the ſaid Trial ; your Petitioners humbly 
pray, That they may not be oblig'd to come to Trial 
before the uſual Sitting of the Supreme Court. 

your Pelitieners ever pray, &c. 


To which a Verbal Anſwer was given to Co- 
lonel Bayard's Son, That out of meer Grace the 
Court ſhould be deferr'd for Five Days. 

On the Nineteenth of February the Commiſ- 
ſioners ſate, and publiſh'd their Commiſſion in 
theſe Words; viz, 


hs ILL IAM the Third, by the Grace 

of Gop, of England, &c. To Our lo- 
„ ving Subjects William Atwood, Eſq; Abrabam 
« FPeyſter, Eſq; and Robert Walters, Eſq; ſend- 
« eth Greeting, Know Ye, That We have 
« aſſign'd you, or any Two or more of you, 
« whereof you the ſaid William Atwood We will 
% to be One, our Juſtices, to enquire by the 
„ Oaths of good and lawful Men of the City of 
« Neto- Jork, and by ſuch other Means, Ways 
% and Methods which to you ſhall be the better 
„ known, by whom the Truth of the Matter 
e may be the better known, on the 19th Day 
„ of this Inſtant February, of whatſocver Trea- 
« ſons, Miſpriſions of Treaſons, Infurrections, 
„ Rebellions, Murders, Felonies, Manſlaugh- 
<« ters, Homicides, Rapes, Burglaries, Miſ- 
« priſions, Confederacies, Falſe Reports, Treſ- 
% paſſes, Riots, Routs, Unlawful Aſſemblies, 
« Contempts, Faults, Negligences, Conceal- 
« ments, Oppreſſions, Champarties, Deceits, 
« Miſdemeanors, and other Miſdeeds, Offences, 
„ and Injuries whatſoever, committed by Nich. 
„ Bayard and Jobn Hutchins, and alſo the Ac- 


ceſſaries of them, in the Province of New- 


« 7ork aforeſaid ; and by who or by whom, to 
„ who or to whom, how, when, and in what 
« Manner, and of other Articles and Circum- 
«« ſtances in the Premiſes, either or any of them 
«* concerning; and the ſame Treaſons, Offences, 
e and other the Premiſes for this Time, to hear 
« and determine according to the Laws and Cu- 
« ſtoms of England, and of this our . 
2 0 


* 


— pa — — 
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&« of New-York in America. And we command, 
„ That on the ſaid Day, at the City-Hall of 
« the ſaid City, you, or any Two or more of 
e you, as is. aforeſaid, diligently make Enquiry 
upon the Premiſes, and all and ſingular the 
„ Premiſes hear and determine, and do accom- 
« pliſh theſe Things in Form aforeſaid, which 


«« unto Juſtice appertains to be done thereupon, 


* according to the Laws and Cuſtoms of our 
« Kingdom of England, and of our ſaid Pro- 
« vince; ſaving unto Us our Amerciaments, and 
other Things thereof unto Us belonging. Alſo 
« we command Our Sheriff of Our ſaid City, 
* That on the ſaid Day, on the ſaid Place, he 
ce cauſe to come before you, or any ſuch Two 
* of you, as aforeſaid, or more, ſuch and ſo 
„% many good and lawful Men of his Bailiwick, 
« by whom the Truth of the Matter may be the 
« better enquir'd into. In Teſtimony whereof, 
«© We have cauſed the Great-Seal of Our Pro- 
„ yince to be hereunto affix d. Witneſs Jobs 
„ Nanfan, Eſq; Lieutenant-Governor and Com- 
„ mander in Chief of the Province of Neu- 
&« York, &c. in Council at Fort William-Henry, 
« the 12th Day of February, in the 13th Year 
4 of our Reign, Anno 1701. 


And Proclamation being made in the uſual 
Manner, the Pannel of the Grand- Jury was 
call'd over: Thoſe who appear'd and were ſworn, 
were 


Johan. d Peyſter, Foreman, | Aryen Hogelant, 


David Provoſt, William Jackſon, 
Martin Clock, John Corbitt, 
Leendert Huygen, Joban. van Cortland, 


Barent Reynders, 


Caleb Cooper, 
Jobannis vander Spicgell, 


Jobn van Hoorn, 


Jobannis Outman, Burger Myndero, 
Hendrick Gilliſen, Gerret van Hoorn, 
Peter van Tillburgh, Jacobus d' Key, 
Johannis van Gieſen, Abraham Kipp, 
Abraham Keteltas, Johannis van Santa. 


Jacob Boelen and Jobannis Hardenbroek did not 
then appear. 


Before the Jurors were ſworn, the Council for 
the Priſoner objected againſt ſome of them, for 
declaring before ſeveral Witneſſes, then ready to 
be produc'd in Court, That if Bayard' Neck wa, 
made of Gold, he ſhould be hang d; at the ſame 
time boaſting, that they were of the Jury; and 
pray'd, That ſince that Jury was ſummon'd 


upon that Special Matter, ſuch might not be 


ſworn. Which the Court over-ruled. 

Mr. Atwood, the Firſt Commiſſioner, gave a long 

Charge to the Jury, aggravating the Facts ſup- 

d againſt the Priſoner, and poſitively aſſert- 
ing, That thoſe Facts were Treaſon, not only 
within the Words of this Act of Aſſembly, but 
alſo by the Common Law before the Statute of 
the 25th of Edw. III. 

The Jurors having receiv'd the Charge, the 
Court adjourn'd till next Day. 

The Court being met the 2oth, the Indictment 
againſt Colonel Bayard was deliver'd by the Court 
to the Grand- Jury; and Mr, Weaver (appointed 
Sollicitor-General for this Service) attended them 
with the Proofs, and inſiſted to be preſent with 


the Grand- Jury, and that no Perſon ſhould be 
ſent for, but whom he ſhould name; and, that 
no Queſtion ſhould be aſk'd them, but ſuch a5 
he ſhould approve of. On the other hand, Jahn 
Corbitt, Caleb Cooper, Jobn Cortland, and Fac 
d Key inſiſted, That the King's Council ought not 
to be preſent with them at their private Debates . 
and, that they had a Right to ſend for what Per. 
ſons, and aſk what Queſtions for their Inform. 
ation they ſhould think needful. Whereupon 
Mr. Weaver did threaten them, and (to uſe hi; 
own Expreſſion) would cauſe them to be troune; 
taking down their Names. And the Grand- Jury 
broke up without acting. 

The Court, in the Afternoon, met according 
to Adjournment z and the Grand- Jury being ſen; 
for, Mr. Weaver made Complaint, That he was 
obſtructed by ſome of the Grand-Jury, who 
would not acquieſce to his being preſent at the 
Examination of the King's Evidence, and would 
have other Evidences ſent for, than what were 
by him produced. And thereupon Mr. Alen 
did diſcharge the aboveſaid Four Perſons from 
their further Service, and caus'd Facob Belzy, 
who was abſent when the others were ſworn, to 
be ſent for from his Houſe, ſworn, and added t9 
the Grand- Jury; and the Court adjourn'd ti 
Seven a-Clock that Evening, but did not meet 
till about Midnight; when ſending to know it 
the Jury had found the Bill, and being inform 
they were ſeparated, he adjourn'd the Court till 
next Morning at Eight a Clock z and in the Way 
from the Court, in Paſſion ſaid, If the Grand. 
Fury will not find a Bill againſt Col. Bayard, I «i! 
bring an Information againſt bim of High-Treaſin, 
and try him upon that. 

February 21. The Court met, and the Grand. 
Jury appearing in Court, the Indictment was 
brought in by the Foreman, endorſed Billa Vera, 
and ſigned with his Name. Upon which Mr. 
Atwood immediately diſcharged the Jury. 

Whereupon the Counſel for the Priſoner in. 
formed the Court, That the Bill was not found 
by Twelve Jurors. And upon Examination it 
appeared to the Commiſſioners, that of ſuch ot 
the Jurors who remained in Court, Eight of the 
Nineteen were againſt finding the Bill; as ap- 
pears by the Minutes of the Court entered by 
Order; viz, 


Jacob Boelen, Johannis van Santa, 
Abraham Kipp, William Fackſon, . 
John van Hoorn, Burger Myndero, 
Gerret van Hoorn, Joban. vander Spiegel 


Which Eight importuned the Court, That the 
Foreman might be brought upon his Oath, and 
the reſt ſent for to witneſs the Truth, that they 
only Found the Signing the Addreſſes, and not 
the Treaſon. To which Mr. Atwood made An. 
ſwer, They were no longer jurors; they had 
preſented the Bill, and the Court was poſſeſs d 
of it; it was now a Record, and there is 0 
Averment againſt a Record. 

Ordered, The Priſoner come to Trial on Mon- 
day next come Sevennight; to which Day the 
Court adjourned accordingly. : 

On Monday the 2d of March, the Commiſſio- 
ners met according to Adjournment. Me 
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Mr. Nicboll. (Counſel aſſigned for Col. Bayard) 
moved, that the Indictment might be quaſhed, 
not being ſound by Twelve Men: And to prove 
the Matter of Law, offered to produce Authori- 
ries; and to prove the Matter of Fact, offered 
to produce Evidences in Court, if either were in- 
ſiſted on, the Grand- Jury being then by Subræna 
in Court. 
gp Mr. Sol. Gen. What is moved in behalf of the 
Priſoner, is moſt improper ; foraſmuch as the 
Indict ment is found, and ſigned by the Foreman 
Billa Vera, there can be no Averment allowed 
againſt a Record brought in by the Body of a 
Grand-Jury ; and therefore I defire the Priſoner 
may be ſent for, and arraigned. 

Mr. Nicholl, This is a Matter of great Weight 
and Moment; and concerns not only the Life 
and Fortune of the Priſoner and his Poſterity, 
but the Right of every Exgliſoman in the Pro- 
yince : It is not only lawtul, but highly reaſon- 
able, that an Indictment for High-Treaſon 
ſhould be found by Twelve Men at leaſt. By 
the Statute 13 E. 1 W. 2. c. 13. reciting, That 
Sheriffs feigning many times certain Perſons to 
be indicted of Felonies and other Treſpaſſes, take 
Men not culpable nor lawfully indicted, and im- 

riſon them. 

« Whereas they were not lawfully indicted by 
« Twelve Jurors, it is ordained, That Sheriffs, 
& where they have Power to enquire of Treſ- 
« paſſes by the King's Precepr, or by Office, ſhall 
e cauſe Inqueſts, &c. to be taken by lawful Men, 
« and by Twelve at leaſt, which ſhall put their 
« Seals to ſuch Inquiſitions.” ¶ Here it is obſer- 
y yable, that there is twice legitimo mods in a few 

Lines.] 
. Coke Inft. 2. Part 387. ſays, Two Things are 
1 | provided, or rather declared, by this Act: 
I. Per legales bomines ad minus duodecim faciant 
V. Inquiſitiones. 

Coke Inſt. 1. fol 126. The Indictment is defin'd 
an Accuſation found by an Inqueſt of Twelve or 
more upon their Oath. 

Poulton de Pace, &c. An Indictment of Trea- 
ſon, Felony, Treſpaſs, or any other Offence, is 
an Inquiſition taken and made by Twelve Men 
at leaſt, ; 

Coke Inſt. 3. fol. 30. No Peer of the Realm, or 
other Subject, ſhall be convicted by Verdict; but 
the ſaid Offence muſt be found by above Four 
and Twenty, that is, by Twelve or above, at his 
Indictment, Ec, 

11 H. 4. 9. Inqueſts had been taken of Perſons 
tamed to the Juſtices, without due Return of 
the Sheriff; of which ſome outlaw'd before the 
lid Juſtices of Record, ſome fled to Sanctuary, 
Ec, for Treaſon, ſome for Felony : Granted, 
That henceforth no Indictment be made by ſuch 
Perſons, but by Inqueſts of the King's lawful 
Liege People, in ſuch Manner as was uſed in 
tie Time of his Noble Progenitorsz and if any 
Iditment be made hereafter in any Point to the 
contrary, that the ſame Indictment be allo void, 
revoked, and for ever holden for none. 

Crook Eliz. 654. Clyncard was indicted on the 
ith of H. 6. The Record was ad Seſſionem Patis, 
Ec, per Sacramentum A. B. C. D. E aliorum lega- 

um bominum in Comitatu prædicto preſentatus exi- 
fir, &c. And it appeareth not that it was per 
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Sacramentum duodecim; for it was preſented by 
a leſſer Number; it was clearly ill, therefore it 
was revers'd. | * 

Mr. Atwood. There can be no Averment againſt 
a Record. If you can produce any Authority, 
that it was ever allowed to make an Averment 
againſt a Record, and ſpeak to that Head, you 
ſhall be heard; but togoupon this Head, Whether 
or no the Grand- Jurors are or can be brought to 
reveal the Counſel which they are ſworn to keep 
ſecret, cannot be allowed. 

Mr. Nicholl. The Grand- Jury conſiſteth of 
Nineteen Perſons, whereof Eight have openly in 
Court proteſted, that they found no Treaſon: 

Mr. Atwood, I have by me the Oaths of Two 
Men, That the Bills were found by Fourteen Billa 
Vera; they are ſo endors'd, have been publickly 
read in Court, and are of Record; tor which 
_— I nor no Body elfe can enquire further 
of it. 

Mr. Nicboll. This concerns the Subject's Life, 
and your Honour ought to be Counſel for the 
Priſoner; and if a Miſunderſtanding happens by 
the Ignorance of the Jurors, ſo that the Bil is 
returned contrary to their Intendment, the Pri- 
loner ought to be aſſiſted, 5 

Mr. Soll. Gen. Pray ſhew -us any Authority, 
where an Aver ment has been offered againſt a 
Record. 

Mr. Emot. May it pleaſe your Honour, I am 
Joined with Mr. Nichol! as Counſel for the Priſo- 
ner. The Queſtion that now ſeems to lie before 
your Honour is, Whether there can be any A- 
verment offered againſt a Record ? There is an 
Act of Parliament of the 11th of H. 4. wherein 
it is enacted, That a Grand- Jury ſhall conſiſt de 
bonis & legalibus hominibus : And fo likewiſe runs 
the Tenor of the Writ of Venire; for want of 
ſuch Perſons, the ſame Statute docs declare the 
Indictment void. So that it is a good Exception 
to an Indictment, to aver, that any one of the 
Grand-Jury was an Alien; which is Matter of 
Fact. How ſhall this Averment be made, if fo 
be there be no Averment againſt a Record ? And 
what Benefit has the Priſoner of this Act, unleſs 
an Averment be allowed againſt the Record of 
this Indictmeat, if it ſhould fo happen, that ſome - 
of the Grand- Jury are not ſo qualified as the Act 
requires? Which ſeems to me ſufficient Reaſon, 
that an Averment in the Caſe at the Bar, is good 
againſt a Record. , 

Mr. Atwood. The Statute gives the Particulars 
that may be averred, and no others can be al- 
lowed, ; 

Mr. Emot. *Tis very hard upon the Subject : 
The Court appoints the Foreman of the Grand- 
Jury, and he may chance to be a Perſon prejudi- 
ced againſt the Priſoner, who may ſign and re- 
turn the Bill Billa Vera, without the Conſent of 
his Fellows, or a ſufficient Number: And becauſe 
it's Matter of Record, ſhall no Averment be al- 
lowed againſt the Bill! 

Mr. Atwood. A Grand-Jury in a certain Caſe, 
on an Indictment for Words ſpoken, found Billa 
Vera; but as to the malitioſe, Ighoramus ; which 
made the Bill void. So in this Caſe, if the Ju- 
ry, as to the Fact in the Indictment, had found 
Billa Vera, and as to Treaſon Ignoramus, the Bill 
had been void, and the Court muſt 1 

otice 
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Notice of it. But to this Bill there is no En- 
dorſement but Billa Vera: The Court has receiv- 
ed and publiſhed the Verdict, and therefore will 
"Mr. Emot. But the Matter of Fact only ap- 
peared to the Jury ; and when they underſtood 
the Bill to be laid treaſonable, they immediately 
objected againſt it. 

Mr. Atwood. The Bill is found, and appears 
to the Court, Matter of Record; ſo that you 
need not inſiſt any further upon that Head. A 
Grand-Jury is an Inqueſt of Office; and an In- 
queſt of Office may be found by a leſs Number 
than Twelve. Mr, Sheriff, bring your Priſoner 
to the Bar. | 

Mr. Nicoll. J have ſomething elſe to offer. 

Mr. Atwood. Sheriff, ſtay a little, 

Mr. Nicoll. 1 have a Second Objection in Be- 
half of the Priſoner ; and it is, That the Juries 
ſhould have been returned by Precepts under the 
Hands and Seals of the Commiſſioners 3 which 
we underſtand was not. 

This appears in Hale's Pleas of the Crown, 
Pag. 134. Sir Edw. Coke's th Page of the Inſtitutes, 
Title Oyer and Terminer, ſays the ſame. 
is a ſpecial Clauſe in the Writ of Oyer and Ter- 
miner, which ſays, We have commanded our Sheriff 
to ſummons, at ſuch Days and Places as you ſhall 
appoint, ſuch good and lawful Men, by whom the 
Truth may be the better known. How ſhall the 
Sheriff know thoſe Days and Places, but by the 
Commiſſioners Precept? And how ſhall the Truth 
be known, if the Grand- Jury are permitted to have 
no other Evidence but what are brought ex parte 
Regis ? 

Mr. Sol. Gen. The Grand-Jury are only to en- 
quire for the King, and to receive or ſend for no 
other Evidence than what are brought for the 
King. 

Mr. Nicoll. You may tell that to ſomebody elſe, 
not to me; that is contrary to their Oath, which 
is, That they ſhall diligently enquire, and true 
Preſentment make. 

Mr. Atwood. All the Books ſpeak of the King's 
Evidence only, and agree, that the Grand-Jury 
may and ought to Find upon probable Evidence, 
as appears in Babbington. 

Mr. Emot. Sir Edw, Coke ſays, Part 4. of the 
Inſtitutes, Title Oyer and Terminer, That the Ju- 
ries ought to be returned by Precepts under the 
Hands and Seals of the Commiſſioners, There 
is no Diſtinction made between the Grand- Jury 
and the Petty- Jury; ſo that the Venires, as well 
for one as the other, ought to have been under 
the Hands and Seals of the Commiſſioners. 

Mr. Sol. Gen. When you had the Government, 
Dr. Staats had a Bill found againſt him by Eight 
Men of a Jury of Fifteen. 


N. B. A private Perſon oppoſed the Aſſertion , but 
he was commanded Silence. 


Mr. Nicoll. I never heard of it, nor believe it to 
be true ; but that is not to be taken for a Prece- 
dent, were it true. 

Mr. Atwood. Gentlemen, you ſeem to miſtake 
the Lord Chief - Juſtice Coke, where he ſays, There 

ſhall be 24 Peers upon the Arraignment of a Peer, 
Sc. for if there be but 13 Peers, and the Majo- 


There 


rity agree to it, it is underſtood to be found by 
12 of them. . 

There is ſomething in that which you offer 
of the Precept being under the Hagds and Seal, 
of the Commiſſioners in the Returff of the Pet. 
ty-Jury 3 but this does not at all affect the 
Grand- Jury: For which Reaſon, if you { 
Cauſe to move it, Time may be granted to meng 
that Miſtake, Is there nothing elſe you have t0 
offer ? 

Mr. Nicoll. Nothing at preſent. 

Mr. Atwood. Mr. Sherift, bring the Priſoner tg 
to the Bar, 

Which was done accordingly. 

Clerk of the Crown. Nicholas Bayard, Hold up 
thy Hand. You ſtand indicted, Sc. 


City and County of New-York, in the Pn. 
vince of New-York in America, As 
Regn Regis Gulielmi Tertii, mc Anglie, 
&c. Decimo Quarto, 


8 HE Jurors ſworn, and charg'd to en- 

* quire for our Sovereign Lord the 
„ King upon our Oaths, do Preſent Nicholas 
© Bayard, of the City of New-York in America, 
« Eſq; for that he the ſaid Nicholas Bayard, the 
Fear of God in his Heart not having, nor the 
„Duty of his Allegiance weighing, but being 
* moved and ſeduced by the Inſtigation of the 
„Devil, as a Rebel and Traytor againſt the 
& moſt Serene, molt Illuftrious, moſt Clement, 
„and moſt Excellent Prince, our Sovereign 
Lord William the Third, by the Grace of God, 
« of England, Scotland, France and Ireland, and 
* of this Province of New-York, King, Defen- 
« der of the Faith, Sc. His, the ſaid Nichsa: 
« Bayard, ſupreme, true, lawful, and undoub:- 
% ed Sovereign Lord; the cordial Love, and 
«* true and due Obedience, Fidelity and Allegi- 
& ance, which every Subject of our Lord the 
« King, that now is, towards him our ſaid Lord 
the King ſhould bear, or of Right ought to 
bear, withdrawing, and utterly. to extinguilh; 
« intending and contriving, and with all his 
Strength purpoſing, deſigning, conſpiring and 
« endeavouring, with divers other Rebels and 
«© Traytors, to the Jurors unknown, the Go- 
« vernment of this Province of Ne- Tork, under 
him our ſaid Sovereign Lord the King, that 
* now is of Right happily and duly eſtabliſhed, 
« to defame, ſubvert, change and alter, and to 
« diſturb the Peace, Good and Quiet of this h 
« ſaid Majeſty's Government of this his ſaid 
© Province of New-York, as it is now, and hath 
<< been for ſeveral Years laſt paſt eſtabliſhed ; On 
* the Tenth of December laſt paſt, and in the 
„ 13th Year of the Reign of our Sovereig" 
„Lord, that now is, in the Dock- Yard of tht 
« ſaid City and County of New. ork, and divers 
other Times and Days as well before as after, 
<« at the ſaid Ward, and elſewhere in the City 
« and County of New-York aforeſaid, fallly, 
e maliciouſly, deviliſhly, rebelliouſly and tra!” 
<« terouſly did compaſs, imagine, contrive, put. 
<« poſe, deſign, intend and endeavour to defime, 


« ſubvert, change and alter, and to 7 on 
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« Peace, Good and Quiet of this his Majeſty's 
« Government of New. Jork, as it now is, and 
« hath for ſeveral Years paſt been eſtabliſhed. 
« And the ſame moſt abominable, wicked and 
« deviliſh, rebellious, treaſonous and traiterous 
«« Contrivaſces, Intentions, Purpoſes and Endea- 
« yours aforeſaid, to fulfil, perfect, and bring 
« to effect, he, the ſaid Nicholas Bayard, by Con- 
« ſpiracy as aforeſaid, afterwards, to wit, the ſaid 
« Tenth Day of December laſt paſt, in the Year 
« aforeſaid, in the ſaid City and County of New- 
« ork aforeſaid, and divers other Days and 
« Times, as well before as after, falſly, malici- 
« ouſly, adviſedly, clandeſtinely, rebelliouſly, 
« and traiterouſly, with Force of Arms, Sc. 
did uſe divers indirect Practices and Endea- 
« yours, to procure Mutiny and Deſertion among 
« the Soldiers in Pay, belonging to his Majeſty's 
Fort and Garriſon of Fort William-Henry, in 
« or near the ſaid City and County of New-T7ork 
« aforeſaid, and did draw in Numbers of them, 
« the ſaid Soldiers and others, to ſign falſe and 
« ſcandalous Libels againſt his Majeſty's ſaid Go- 
« yernment, as it is now, and hath for ſeveral 
« Years laſt paſt been eſtabliſhed in this Pro- 
« yince : Which ſaid Libels, by the Procure- 
« ment of the ſaid Nicholas Bayard, as aforeſaid, 
« were ſigned by the ſaid Soldiers and others, 
« and were likewiſe ſigned by him the ſaid Ni- 


e cholas Bayard; in one or more of which ſaid 


« Libels, amongſt other Things highly reflect- 
ing on the laſt and preſent Adminiſtration of 
« the Government under his Majeſty in this Pro- 
« yince, it is inſinuated and declared, That his 
« Majeſty's Subjects within this Province, are, 
« and have been for ſome Years laſt paſt, by 
« Perſons entruſted with the Adminiſtration of 
the ſaid Government under his Majeſty, op- 
* preſſed; and that the ſaid Government hath 
been, and is rendered cheap and vile in the Eyes 
«* of the People, as alſo that the preſent General 
* Aſſembly of this Province is not a lawful Aſ- 
* ſembly. By which, and divers other malicious 
* Scandals in the ſaid Libels contained, he, the 
«* ſaid Nicholas Bayard, hath incited his Majeſty's 
subjects of this Province to diſown the preſent 
Authority, and Government thereof, and to 
* caſt off their Obedience to his Majeſty's ſaid 
Government, as it now is, and hath for ſeveral 
* Years laſt paſt been eſtabliſhed, againſt the 
* Duty of his, the ſaid Nicholas Bayard's, Alle- 
* glance, againſt the Peace of our ſaid Sovereign 
* Lord the King, that now is, his Crown and 
* Dignity, as alſo againſt the Form and Effect 
* of one Statute or Act of General Aſſembly of 
* this Province, enacted in the Year of our Lord 
* God, 1691, Entituled, An Al for quieting 
* and ſettling the Diſorders that have lately hap- 
* pened within this Province, and for alle ug 
* and ſecuring their Majeſty's preſent Government 
** againſt the like Diſorders for the future. 


Clerk, What ſay you, Are you Guilty, or Not 
Gul of the Indiimenc? @—@ 
riſoner. Not Guilty: And puts himſelf u 
Cod and the Country, 5 5 gs 
Priſoner, I deſire I may be allowed two Clerks 
to take the Minutes of the Trial. 
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Mr. Atwood. No: You have a Sollicitor allow- 
ed, he may take Notes; any other will not be ſuf- 
fered to di it, | 
Priſoner. ] find it was allowed my Lord Ruſſel, 
and others, to employ Clerks to take their Tri- 
als: I pray the ſame Liberty. 
Mr. Atwood. Ic was allowed my Lord Ruſſel; 


but you would not be willing to meet with the 


Hardſhips of his Trial. 
Mr. Soll. Gen. Perhaps the Counſel will not in- 
ſiſt upon the Miſtake of the Venire. 

Mr, Nicholl. We ſhall not inſiſt on that. 

Mr. Atwood. But we will have it mended ; 
and 8 order'd a Precept to be directed to 
the Sheriff, under the Hands and Seals of the 
Commiſſioners, to return a Petty- Jury the Sixth 
Inſtant; to which Day the Court adjourn'd. 

March 6th. The Commiſſioners met. The 
Priſoner was brought to the Bar, and the Petty- 
Jury being call'd, conſiſting of Eighty, ſome of 
them did not appear: Whereupon it was order'd, 
that the Defaulters of the Petty-Jury be amerced 
Ten Pounds cach, if they did not appear in the 
Afternoon, or ſhew a reaſonable Cauſe z and the 
Court adjourn'd till Three in the Afternoon, when 
they met again. | 

Mr. Soll. Gen. mov'd, That the Court might 
be adjourn'd till To- morrow Morning, the King's 
Evidence being diſguis'd with Drink; which was 
granted. | 
Mr. Nicholl mov'd, That it would be a Fa- 
vour to the Priſoner, to put off the Trial till 
Monday. | 
* 2 No: I will take care to do my 

uty, whatever other People 
do. We ſhall not give Mr. 5 wh 3 
Veaſy the Opportunity of an- 
other Sermon againſt us. 

Mr. Atwood. I obſerve Mr. Jamiſon to have Pen 
and Ink: Mr. Jamiſon, you are not permitted to 
write. 

Jamiſon. J only take Minutes for my private 
Satisfaction. 

Mr. Atwood. Tis true, an Attorney or Practi- 
tioner of the Court may take Notes for his pri- 
vate Uſe; but you are no longer an Attorney 
of this Court, nor ſhall you be permitted to 

ractiſe, until you purge your ſelf of having 
* the Addreſſes. Put up your Pen and 
nk. 

March yth. The Commiſſioners met, and the 
Attorney-General was call'd, but did not ap- 


r. 
2 Atwood, Mr. Secretary, let a Minute be 
made, That it appears to this Court, That the 
Attorney-General hath neglected his Majeſty's 
Service. *Tis no Wonder the People here con- 
temn his Majeſty's Authority, ſince the Attor- 
ney-General, tho* commanded to proſecute by 
the Government, hath neglected to do the ſame, 
and hath given a Judgment and Opinion direct- 
ly contrary to the Lieutenant-Governor and 
Council. i . 
Mr. Atwood. Sheriff, fetch the Priſoner. Which 
was done. 1 3 
Mr. Secretary. Before we proceed, e Fe- 
tition, which Ct given me this Morning by Co- 
_—_ Bayard's Son. Which was read in hec 
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To the Honourable William Atwood, Eſq; 
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Abraham d Peyſter, Eſq; and Robert Wal- 
ters, Eſq; Judges of this Special Court. 


The Humble Petition of Nicholas Bayard; 


Sheweth, 


HAT your Petitioner's Council have in- 

form'd him, That on Yeſterday they 
pray'd in the Petitioner's Behalf, the Favour 
of this Court, to prove before your Honours, 
by the Oaths of the major Part of the Grand- 
Jury, there alſo ſubpæna'd in Court, that the In- 
dictment brought in for High-Treaſon againſt 
your Petitioner by Capt. Johannes d Peyſter (as 
being Foreman of the ſaid Grand-Jury) was 
not Found, nor Agreed to, by any Twelve of 
that Jury, tho the moſt Part of them (as is evi- 
dently known) are your Petitioner's mortal 
Enemies, for no other Cauſe, but on account 
of the unhappy Diviſions within this Province. 
Which ſaid Prayer of your Petitioner's Coun- 
cil (as he is alſo inform'd) your Honours have 
been pleaſed to over-rule, as not being practi- 
cable by the common Form of the Court's Pro- 
ceedings. But, may it pleaſe your Honours, this 
being a Matter of that moment, whereof hardly 
a Precedent is to be found, as that a Foreman 
ſhall ſo far impoſe upon a whole Grand-Jury, 
as to bring in an Indictment Billa Vera, which 
the ſaid Inqueſt did not Find nor Agree unto, 
neither in Matter nor Form: Your Petitioner 
therefore moſt humbly prays, That your Ho- 
nours will be pleasꝰd to take the Premiſſes into 
your Honours ſerious Conſideration, and to 
grant your Petitioner that Favour, as to have 
all the ſaid Nineteen of that Grand-Inqueſt ſworn 
before your Honours to diſcover the Truth, 
and to afford your Petitioner ſuch Relief therein, 
as to your Honours ſhall ſeem moſt juſt and 
expedient. But if it ſhould ſo happen (as your 
Petitioner does not hope) that your Honours 
do not think fit to grant this your Petitioner's 
moſt humble Requeſt, your Petitioner further 
prays leave to acquaint your Honours with the 
exceſſive and almoſtunparallel'd Hardſhips your 
Petitioner, in this very Trial, labours under, 
In the firſt place, for that the Grand-Jury, al- 
tho? your Petitioner had often pray'd_Mr. She- 
riff, that he might have the Favour and Juſtice 
of being try'd by Engliſh Men, and of Engliſh 
Extraction, of the beſt Character for Know- 
ledge, Integrity, Juſtice, Conſcience, and E- 
ſtates ; yet notwithſtanding your Petitioner had 
not one allow'd him of Engliſh, but all of em 
of Dutch Extraction and Education, and ſeveral 
of *em ignorant to that degree, that they can 
neither write nor read, nor ſo much as under- 
ſtand the Engliſh Language, tho? ſufficient 
Numbers of Engliſb Men of very good Abili- 


ty, Underſtanding, Integrity, Conſcience, and 


(ſtate, were to be had in the Bailiwick. 
And, for a ſecond Inſtance of your Petition- 
er's Hardſhips, he finds now alſo a Petty- Jury 
impannel'd to ſerve upon his Trial, all of 'em, 


except Five or Six, in like manner of Dutch - 
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Extraction and Education, moſt of em Hang; 
craft and Labouring Men; very few that = 
« were of any Jurics whatſoever, and extream * 
* norant in the Engliſh Language. S 


Your Petitioner therefore moſt humb! 
That your Honours will be pleas d 2 
Premiſſes into your Honours favourable and 
ſerious Conſideration, and 10 afford your P- 
titioner ſuch Relief therein as 10 your Hh 
nours in Juſtice and Equity ſhall frm f. 
And, as in Duty bound, 4 _ 


N, Bayard. 


Mr. Atwood, Let a Minute be enter'd, That 
the Petition was read ; and, that it does ap 
tothe Court, that the Bill was found by more than 
Twelve of the Grand- Jury. 

Mr. Atwood, Colonel Bayard, the Laws do in. 
dulge you with Counſel; Did you adviſe with 
them concerning this Petition ? 

Bayard. No, I did not. 

Mr, Atwood. *T were better you had; for you 
have acted very indiſcreetly in this Matter, to 
arraign the Juſtice of the Grand- Jury. 

The Jury being call'd, appear'd. 

Timon van Burſert. Priſoner accepts, * 

Mr. Soll. Gen, I challenge him for the King, 

Mr. Emot. You are not to challenge, Mr. Sal. 
cilor, without Cauſe, by the Statute 23 Edw. I. 

Mr. Soll. By the Common-Law the King could 
challenge without Cauſe, but, by the Statute, that 
was taken away; and in the late Trial of Pate 
Cook, it is ſaid by Lord Chief-Juſtice Treby, That 
the King ſhould ſhew Cauſe, if not enough on 
the Pannel to ſerve, but not elle, 

Mr. Atwood. It is a Thing ſo plain, I wonder 
you will inſiſt on it. 

Mr. Nicboll. We ſay the King ſhould ſhew 
Cauſe, but do-not ſay when, 


Ger van Inbrough. Priſoner accepts. 
Mr. Soll. challenges for the King. 

Gerryt Unkle. Priſoner accepts. 
Mr. Soll. challenges, c. 

William Janeway. Priſoner accepts. 
Mr. Soll. challenges, &c. 

Tſaac Stoutenburgb. Priſoner accepts 


Mr. Soll. I don't challenge him, but deſire le 
may be ſworn on a Voire dire, whether any Per- 
ſon hath been with him on behalf of the Priſon- 
er, to deſire him to be favourable to the Priſon! 
on this Trial, 


[Who was fworn upon a Voire dire, and 
afterwards for the Trial.] 


Richard Saftet. Priſoner. I make no Challenge. 
Mr. Soll. I defire to know whether I may not 


firſt have him ſworn upon a Voire dire, and after- 


wards challenge him. 

Mr. Atwood. No; you muſt challenge peremp- 
torily firſt. 

Priſoner, 1 pray the Sollicitor may firſt mak? 
all his Challenges, and only leave me a Pannel 
of Forty- eight Jurors. a 


Mr. Atwood. No, that muſt not be. 
| [Memot- 
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Memorandum. The reſt of the Eighty Furors in 
the Pannel were in like manner challeng'd by the 
Priſoner or Solicitor, till the Number of Twelve 
were ſworn, Viz. one of them an Alien, two no 
Freebolders, and all the reſt Dutchmen, or of 
Dutch Extraction, born here, very ignorant of the 
Engliſh Language, and of mean Capacities to an 
extream Degree. ] 


The Names of the Petty Jurors were as fol- 
lows 3 biz. 


Iſnac Stoutenburgh, TJ Barent Kool, 
Jacth wander Spiegel, Geert Olpherto, 
Andries Marjhalk, 5 N Samuel Beckman, 
Gerret Viele, Cornelis Clopper, 
Thomas Saunders, | | Conrael Teneyck, 
Facob Corneliſſe, > Jacobus Goelet. 


Mr. Sollicitor made an Introductory Diſcourſe 
and Harangue of about an Hour long, and had 
{me Sheets of Paper in his Hand, out of which 
he read ſeveral ſcurrilous and falſe Reflections 
on the Engliſh Inhabitants of this Colony, with 
the French, and principal Dutch, having Retro- 
ſpection for many Years paſt, only deſign'd to 
incenſe and enflame the Jury, charging the Pri- 
ſoner to be the Head of a Faction, a malignant 
Party, who had endeavour'd to introduce Popery 
and Slavery, Diſturbers of our 1/-ael, as they had 
been that of Capt. Leyſter's Government, which 
(he ſaid) was now juſtified at Home to be Le- 
gil; That the ſaid Party was a Neſt of Pirates, 
Betrayers of our Prince and his Laws, a Parcel of 
Banditii's, who offer'd the late Earl of Bellamont a 
Reward of Ten Thouſand Pounds to connive at 
Piracies, and One Thouſand Pounds to himſelf 
to ſollicite it: That ſome mean and broken Mer- 
chants in London had made Complaints in their 
behalf to the Lords of Trade and Plantations, 
and to the Parliament, againſt the ſaid Earl; but 
that the ſaid Earl's Proceedings were approv'd 
of; and uſed ſcandalous Reflections on Mr. Veaſy, 
Miniſter of Trinity Church, and againſt Col. Smith, 


ting to this Trial, and own'd himſelf of the Ley- 
fterian Party, and that he would ſtand and fall 
by it, Sc. 

Then call'd his Witneſſes; who gave their Evi- 
dences in the following Words, as they were ta- 
ken in open Court, and ſince agreed unto by all 
of them reſpectively, as followeth. 


Samuel Clows ſworn, ſaith : 


Gentlemen, when I come to ſpeak of the Ad- 
crefſes, I muſt pray you to take notice, that I 
can ſpeak poſitively to but very few Things 
that is in them: What I ſay is to the beſt of my 
Remembrance and Underſtanding, for I may be 
miſtaken in both. 

"Twas about a Fortnight or Three Weeks be- 
fore Colonel Bayard's Commitment, that I hap- 
pen'd to come to his Houſe about ſome Buſineſs, 
not at all relating to this Matter; concerning 
which, as we were talking, Colonel Bayard aſk'd 
me, if I had ſeen the Addreſſes? I anſwer'd, No. 
He then ſhew'd me three Addreſſes the 'firſt 
was - my Lord Cornbury ; the Perſons addreſſing 
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in it call'd themſelves Inhabitants of New-7ork, 
and others diſtant from it: And becauſe ſome of 
them could not perhaps be preſent at his Lord- 
ſhip's Arrival here, did, by way of Addreſs, 
congratulate his Lordſhip into this Government, 
wiſhing him all Health and Proſperity here, 
and that the Name of Party might be baniſh'd 
from among us. After I had read it, Colonel 
Bayard aſk'd me, if I had any thing to ſay a- 
gainſt it? I anſwer'd, No, and then ſign'd it. 
The other two Addreſſes were, one to the King, 
and the other to the Houſe of Commons, or to 
the Parliament (I am not poſitive which): As 
I had read them, I remember I made this Ob- 
ſervation in my ſelf, That they contain'd nearly 
both the ſame Things; and in them, or one 
of them, to the beſt of my Remembrance, were 
contain*d theſe Things, The Perſons addreſ- 
ſing, calPd themſelves Engliſbmen and others, who, 
tho* Foreigners, were entituled to the Privileges 
of Engliſhmen here. It ſpeaks concerning the late 
Revolution here, of which I have but a con- 
fuſed Idea, and can remember nothing particu- 
lar: Afterwards it ſpeaks concerning my Lord 
Bellamont's Adminiſtration; in ſeveral Articles, 
of which I can remember but one, which is, 
That the Hotteſt and Ignoranteſt of the People were 
put into Places of Truſt, Then it ſpeaks con- 
cerning the late Aſſembly here, and tells you, 
That after this Aſſembly had choſe a Speaker, 
ſome of the Repreſentatives were inform'd that 
he was an Alien; upon which they made a Mo- 
tion to the Houſe, that that Matter might be 
enquir'd into; but that Motion being refuſed, 
one half of the Repreſentatives, or Ten of *em, 
left the Houſe ; notwithitanding which, the re- 
maining Part of the Repreſentatives, with ſome 
others they took in, did proceed to make Acts: 
In one of which Acts they gave a Sum of Mo- 

to the Lieutenant-Governor, to tempt him 
to paſs theſe Acts; and likewiſe a Sum to the 
Chief - Juſtice of this Province, to find Law 
and Form for their Proceedings; and, that 


' theſe Things tended to the rendering the Go- 
the firſt Member of Council, tho' nothing rela- 


vernment vile and cheap in the Eyes of the 
People. 6 

Mr. Soll. What Names do you remember you 
ſaw to the Addreſſes? ä 

Clows. I ſaw ſeveral Names there; but whe- 
ther to all Three, or Two of 'em, or only to 
that of my Lord Cornbury, I cannot ſay; but I 
did, to the beſt of my Remembrance, ſee the 
Names of Rip van Dam, Matthew Ling, Charles 
Wooley, Robert Living ſtone, and Mr. Aude e but 
I am not certain whether I ſaw Mr. Jamiſan's 
Name there or no. When I had read them, I 
told Colonel Bayard, they contain'd Things done 
before my Time, and I did not therefore think it 
proper for me to ſign *em z upon which he re- 
ply'd, Then don't ſign em. | | 

Mr. Soll. I ſhall read what you ſaid before the 
Council, 

Clows. Do ſo, if you pleaſe. 

Mr. Sol. Don't you remember that it was ſaid, 
that my Lord Bellamont had put the moſt inge- 
nious and honeſteſt Men of che Province out of 
all Places of Truſt? 

Clows. No, I can't remember that. : 

Mr. Soll. I think you ſaid ſo before the Council. 

Iii2 Clow:. 


428 172. The Trial of Cl. Nicholas Bayard, 14 W. III 


Clows. Perhaps I might ſay ſomething like it 
when I was before the Council, tho? I don't be- 
lieve there is any eſſential Difference between 
what I now ſay, and what I ſaid to the Coun- 
cil z yet if there be, I hope what I then ſaid 
will not be taken to my Prejudice : I was then 
ſent for by the Governor's Letters, which ſeem- 
ed to import, that he had Buſineſs with me 
of a far different Nature than to examine me 
about this Matter; ſo that I was then in a 
Surprize. 

Mr. Soll. But you believe what you then ſpoke 
was true ? : 

Clows. Without doubt; and I hope Mr. Coſens 
took care truly to write down what I then dcli- 
ver'd ; but, whether he did expreſs my Meaning 
right or no, I know not; for I did not look over 
his Notes till the Day I ſaw them at your Cham- 
ber. 

Mr. Soll. Was not the Aſſembly call'd an Ille- 

Aſſembly ; and, that they had made Acts pre- 
judicial to the Country ? | 

Clows. No, I do not remember that. 

Mr. Soll. Was it not ſaid, That the Scum of the 
People were put into all Places of Truſt ? 

Clows, Perhaps I might before the Council uſe 
the Word Scum ; but I now think it was, That the 
Hotteft and Ignorantiſt were put into Places of 
Truſt. 

Mr. Soll. Mr. Clows, pray tell us, What was the 
Reaſon you did not ſign the other two Ad- 
dreſſes ? | 

Clows. I think I am not at this time oblig'd 
to tell that, being it does not at all affect the 
Matter. | 

Mr. Atwood. Yes, but it does; you mult tell us. 

Clows. One of the chief Reaſons was, becauſe 
I then thought, that the ſaying the Aſſembly had 
given a Gift to the Lieutenant-Governor, to 
tempt him to paſs their Acts, was a Reflection 
upon the Lieutenant-Governor 3 but it is my 
Judgment now, that it was no Reflection at all 
upon him. 

Mr. Soil. How! and don't you think ſo now? 

Mr. Atwood. He only ſpeaks it as his Judgment. 
| Mr. Sol. Don't you remember, that the Aſſem- 

bly was calPd The Pretended Aſſembly ? 

Clows. No. | 

gal Proceedings Don't you remember the 
Word Illegal ? 

Clows. No, I cannot remember that; and I 
did defire you, at you Chamber, to put that 
Word out of the Clerk's Notes, 

Col. Bayard. Did I ever afk you to ſign them? 

Clows. No, you did not; you was fo far from 
doing that, that you rather perſuaded me not to 
ſign em; and ſo did Madam Bayard, who was 
then in the Room. | 

Mr. Nicholl. Do you remember any thing of the 
Word Oppreſſion in the Addreſs? 

- Claws, No, I do not remember that Word. 

Mr. Soll. That the King's Subjects were op- 
preſs'd here? 

Mr. Nicholl, Was the Aſſembly call'd an Unlgw- 


ful _—_— ? 
5. No, Gentlemen; I can ſpeak poſitively 
to but few of theſe Things; what I fay is, to the 


beſt of my Remembrance and Underſtanding. 


Mr. Soll. Don't you remember *twas ſaid, their 


Peter Odyre, a Frenchman, ſworn ; and for 
that be could ſpeak no Engliſh, Ar. Brie. 
ſack, Chaplain to the Garriſon, was ſworn 2 
be his Interpreter. 


Mr. Soll. What do you know of the Papers tha: 
were at Col. Bayard's? and, Did you ſign they,» 
or, Who defir'd you fo to do? : 

Odyre. Going by Colonel Bayar!”s I Iouſe, ore 
Mr. Badiiut told me, I muſt ſtep in to Col. Bayarp: 
and ſign an Addreſs to the King; and as I was 
a going in, I met Col. Bayard coming torth of hi; 
Houſc; and going in, I ſaw the Aduretſis !yi,, 
on the Table, | 5 

Mr. Sall. Did Colonel Bayard then perſunde 
you to ſign them? or, Did he tell you it wx; 
for your Good to ſign them? 

Odyre. Colonel Bayard then told me, I might 
ſign if I would, or that I might not; and the 
Colonel alſo told me, it was for the Good of the 
Country, and, that if I was willing I might ſign 
them; if not, I might let them alone; and then 
went away. ; 

Mr. Soll. I will now prove the Addreſſes ſigu'd 
at the Coffee-houſe, and that Colonel Bayard at- 
tended there for that Purpoſe. 


W. Richardſon, Inhabitant and Houſekeeper is 
the City, fworn. 


Mr. Sell. What do you know, Mr. Richardſon, 
concerning the ſigning the Papers at the Cotter- 
houſe ? 

Richardſon. One Day drinking at one Spencers, 
I was deſir'd to go to the Coffee-houſe, which 1 
did; and, when there, I ſaw a great many Peo- 
ple, I believe near an Hundred ; and coming above 
Stairs, I ſaw Papers on the Table, which were 
call'd Addreſſes, which I ſign'd with others; and 
I ſaw, among others, Colonel Bayard there; but he 
ſeem'd to be no more acting or concern'd than 
any other, 

Mr. Atewoed. You are very forgetful of what 
you ſwore before the Governor and Council; but, 
to put you in mind of ſomewhat of it, Did no 

y tell you what Papers were to be ſign'd ? 

Richardſon. No body at all. 

Mr. Soll. How many Papers did you ſign * 

Richardſon. I fign'd three, but did not know 


What they were, but was told they were Ad- 


dreſſes to the King, and my Lord Cornbury, and 
the Parliament, but did not read any of them; 
but, I think, one of them complain'd, that the 
People lay under ſome Hardſhips here. 

Mr. Soll. You declar'd much more before the 
Council. 

Richardſon. I was then call'd ſuddenly before 
the Council, and was ſurpriz'd. 


John Baſhford ſworn. 


Mr. Soll. Mr. Baſtford, tell the Court and Jury 
what you know concerning the Papers at the 
Coffee-houſe. 

Baſhford. I was at the Coftee-houſe, where [ 
ſaw the Papers, or Addreſſes, but don't know 
what they were or contain'd z and I fign'd four 
or five Papers there, but did not ſtay half a Quar- 
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ter of an Hour. When I was there, I ſaw Colonel 
Bayard amongſt many others in the Room, bur 


did not ſee his Name, as I remember, to any of 


the Papers. 


N. B. Theſe five Papers were the three Addreſſes 
and the two Duplicates. 


Mr. Atwood. Theſe Witneſſes are very unwil- 
ling, or very forgetful, having given a much dif- 
ferent Account of Things upon their Oaths before 
the Governor and Council, 

Ball ſord. T have now had Time to recolle& my 
ſelf, but was then under a Sur prize, not knowing 
what I was ſent to for. 


Mr. Michael Chriſtian ſworn. 


Mr. Atwo0d, Mr. Chriſtian, What do you know 
concerning the Papers, or Addrefles, ſign'd at the 
Coffee-houſe ? 

Ciritian. I remember, ſome Time ſince, about 
Clyitmas I believe, I was at the Coffee-houſe, 
where I ſaw the Addreſſes with many other Peo- 
ple, but can't tell how many. 

Mr. Arwood. Do you believe there were more 
than Twenty ? 

Chriſtian, No, I believe there were not. I found 
three Addreſſes there, and ſign'd 'em all, but the 
Subſtance thereof I cannot now remember; *tis a 
good while fince, and therefore I cannot ſpeak 
poſitively to it. I remember, a Queſtion was 
aſk*'d me at the Council, Whether there was any 
Complaints in the Addreſſes that the Soldiers 
wanted their Pay ? I believe I might then anſwer 
ſomething about it, but I do not know any ſuch 
thing in the Addreſſes, either of the Soldiers or 
their Pay, I remember, that Colonel Bayard was 
then at the Coffee-houſe when I ſign'd the Ad- 
dreſſes, but don't remember that any body deſir'd 
me to ſign, | 

Mr. Atwood, How many Hands, Mr. Chriſtian, 
did you ſee to the Addreſſes ? 

Chriſtian, I cannot tell how many, but remem- 
ber Colonel Bayard amongſt others was there; but 
he never aſk*d me to ſign either of the Addreſſes 
nor can I remember, that there was any Thing 
concerning either the Coldiers or their Pay in the 
Addreſſes. | 

Mr. Atwood, Certainly thefe Gentlemen are very 
unwilling Evidences : Mr. Chriſtian is a Gentle- 
man of good Learning, and it's ſtrange that he 
ſhould be ſo forgetful, that he cannot remember 
what was given in on his Oath before the Gover- 
nor and Council : He has either a weak or trea- 
cherous Memory. 


Mr. Hugh Gray feworn. 


Mr. Sal. Mr. Gray, What do you know con- 
1 the ſigning of thoſe Papers at the Coffee- 
nouſe! 

Gray, About December laſt} being at the Coffee. 
houſe, I mer there one Mr. Scat, who aſk'd me to 
$9 up into the Upper-Room, which I according- 
ly did ; and when there, I ſaw on a Table ſome 
Papers, which afterwards I underſtood were Ad- 
irefſes to the King, Parliament, and Lord Corn- 
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1 'em, which I 
did accordingly, but don't know who it was. I 


bury. Some body aſk'd me to ſign 


remember Col. Bayard was there amongſt others, 
ſmoaking a Pipe of Tobacco: Ibelieve there might 


then be about ten Hands to the Papers, and about 


five in the Room; that I read all the Addreſſes, 
but cannot now remember the Contents of 'em. 
Mr. Atwood. Mr. Gray, Do you remember there 
was any Complaints againſt the Government in 
thoſe Addrefles ? 
Gray. No. 


Mrs. Hannah Hutchins fevory. 


Mr. Sol. Now, may it pleaſe your Honours, 1 
will prove the Papers Ggn'd at another Place. 

Mr. Atwood. Mrs. Hutchins, What do you know 
concerning theſe Papers brovght to your Houſe ? 

Mrs. Hutchins, About Chriſtmas laſt Col. Bayard 
brought ſome Papers to my Houſe, and left em 
with me, but did not ſtay at all, but bid me ſhew 
them to my Huſband, who was then at Church. 
Theſe Papers remain'd at my Houſe about three 
Days, and then I deliver'd *em to a Negro, who 
was ſent for them, but do not remember whoſe 
Negro it was : Col. Bayard was not at our Houſe 
while the Papers lay there. 

Mr. Sol. Now I ſhall proceed to prove what ſort 
of People were drawn in to ſign theſe Papers. 


John Read ſworn. 


Mr. Atwood. What do you remember concern- 
ing any Addreſſes or Papers at the Houſe of Al- 
derman Hutchins ? 

Read. Being on the 26th of December at Mr. 
Hutchins's Houſe, I there ſaw ſome Papers, which 
one Mr. Burroughs, then preſent, aſk'd me to ſign, 
telling me, they were Addreſſes to the King, Par- 
liament, and Lord Cornbury, made for the good of 
the Country, and which were lying on the Bed 
there; and thereupon I ſign'd them, but did not 
read *em : I did not ſee Col. Bayard there, but be- 
lieve I ſaw his Name to the Papers. I ſaw a great 
number of Names ſubſcrib'd to the Papers, as 
near as I can judge, about Two hundred. 

Mr. Sal. Of what Age are you? 

Read. About Seventeen Years of Age. 


Mr. Atwood. Where did you ſee theſe Papers ? 
and, What do you know of them? 

Marſhal. Going one Day, about Chriſtmas, to the 
Houſe of Mr. Hutchins, to get a Witneſs to a Letter 
of Attorney, I ſaw there five Addreſſes, which I 
ſignd; one was to the King, another to the Parlia- 
ment, and another to the Ford Cornbury, congra- 
tulating his Arrival : I read ſome of them, but 
found nothing in any of 'em that reflected upon 
the Governor: There was fome Complaint of the 
Speaker of the Aﬀembly being an Alien. Looking 
on the Names of the Subſcribers, I ſaw the Name 
of Edwari Marſhal before J had ſign'd, but Idon't 
know but there may be more Edward Marſpals 
than one in the Province. I did not ſec Col. Bayard 
at the Houſe, nor his Name to the Papers. 


John 
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John Buckly ſworn. 


Mr. Atwood. What do you know concerning 
any Papers at the Houſe of Mr. Hutchins ? 

Buckly. Coming home from the Fort, and paſ- 
ſing by Mr. Hutchins's Houſe, I was aſk'd to walk 
in by Mr. Hutchins, which I did; and being come 
into the Upper-Room, I ſaw ſome Papers there, 
which were call'd Addreſſes ; but I did not read any 
of *em, but that to my Lord Cornbury, which, as 
I underſtood, was a Compliment and Congratu- 
lation to him at his Arrival here, Mr. Hutchins 
then aſk'd me to ſign it, but I refuſed, becauſe 
being a Lieutenant in the Garriſon, I was unwil- 
ling to do any ſuch thing before any of my elder 
Officers had done it. But I did not fee Col. 
Bayard, nor his Name there, 
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Francis Cherman ſworn. 


Mr. Atwood. Give an Account what you know 
concerning any Papers or Addreſſes at the Houſe 
of Alderman Hutchins. 

Cherman. Coming a while ago to Mr, Hutchins's 
Houſe, and going up Stairs, I ſaw certain Papers 
there, and ſome People: Mr. Hutchins aſk'd me to 
ſign thoſe Papers, telling me they were Addreſſes 
to the King and my Lord Cornbury; that they were 
for the good of the Country and the Engliſh; and I 
expected by it to be made Free of the City, and 
ſign'd therefore; but did not ſee Col. Bayard there, 
nor don't remember the Contents of the Papers, 


One Button ſworn. 


Mr. Atwood, What do you know concerning 
the Papers, c.? 

Button. Hearing by ſome of my Fellow-Soldiers 
that there were ſome Papers or Addreſſes at Capt. 
Hutchins's, I was willing to go and ſee what they 
were; and coming to the Houſe, there I found 
Five Papers, and ſign'd them all 
Five, but do not remember to 
whom they were directed. Capt. 
Hutchins was there, but ſaid no- 
thing at all to me about the Pa- 
pers,or ſigning them ; nor can I remember whether 
they were in Paper or Parchment. I believe there 
were then about thirty Names ſubſcrib'd, but ſaw 
neither Colonel Bayard nor his Name there. 


i. . The three 
Addreſſes, and the 
Duplicates of two 
of them, 


Robert Crannel rn. 


Mr. Atwood, What do you know, Sc.? 
Crannel. Some Time ſince I came to Mr. Hut- 


chins's, and there found Five Addrefles : I read 


that to my Lord Cornbury, and ſome of the two 
others to the King and Parliament: In one of em, 
to the beſt of my Remembrance, was contained a 
Complaint, That the People of this Province lay 
under more Hardſhips than formerly, and that 
the Speaker of the Aſſembly of this Province 
was an Alien, I ſaw Col. Bayard's Name to that 
to my Lord Cornbury, but am not acquainted 
with his Hand-writing at all, After I had read 
ſome Part, and been told what the reſt of the 
Papers were, I ſigned them all Five, but no body 
deſired or perſuaded me to do it, 


before the Council. 


Nicholas Bayard, 14 W. III. 


Mr. Atwood, Your Evidence is not ſo full a 
when you gave in your Information on Oath 


Crannel. But it is, and I know nothing more, 


One Griggs ſworn. 


Mr. Atw"d, What do you know, Sc. 

Griggs. I was deſired by one Bovell, a Soldier in 
the Garriſon, to go to Mr. Hutchins's Houſe, and 
ſign ſome Papers: I was told, and believed, it wi; 
to make me Free of the City: Thereupon I went 
to Mr. Hutchings, and there ſigned them, but did 
not ſee Col. Bayard there. 


One Garnet ſworn. 


Mr Atwood, Tell the Court what you know, S. 

Garnet. A great many of the Soldiers of the 
Garriſon ſigned, and they expected thercby to be 
made Free of the City, many of them being 
Tradeſmen, 


One Fleming ſworn. 


Mr. Atwood. What do you know, Sc.? 
Fleming. Coming ſome time ſince to the Houſe 
of Mr. Hutchin;'s, I there ſaw ſome Rolls opened, 


with a great many Names thereto, 


but did not fee any other Writing : r the Ad. 
es wwere 


To this I put my Name, and alſo 7 ge, free 
then put down two or three Names , He. 
for others, at their Requeſt, they 

having firſt put their Marks. I and the others 
expected by this to be made Free of the City. I 
believe out of 160 Men now belonging to the 
Fort, or thereabouts, there may be about 30 that 
ſigned. 


One Bovell feorn, 


Mr. Atwood, What do you know, Sc.? 

Bovell, Coming to Capt. Hutchins's, I was 
ſhewn ſome Papers, which I was told were Ad- 
dreſſes, to which I put my Mark, without being 
deſired by any body; I cannot write nor read, 
When [I had ſet my Mark, Mr. Hutchins told me, 
That if any of my Fellow-Soldiers would come 
and fign alſo, they might z if not, they might 
let it alone. By this ſigning I expected to be 
made Free of the City, but not from being a Sol. 
dier; but never heard Capt. Hutchins ſay 10. 

Mr. Sol. Gen. I have now no more Witneſſes 
againſt the Priſoner, Here is a Paper ſigned oy 
him; I deſire the Clerk of the Council may be 
ſworn to prove the ſame. 


Mr. Coſens, the Clerk of the Council, fwori. 


Col. Bayard. I own that Paper: It is a Peti- 
tion to the Lieut. Governor and Counci! in Beha 
of Ald. Hutchins then in Priſon ; owning, with 
Mr. French, Mr. Wenham, and Mr. Van Dam, 
that the Copies of three Addreſſes to the King, 
the Parliament, and the Lord Cornbury, were in 
our Hands. | 


Then the Petition was read, and was the ſame 4 


is entered in Pag. 419. 
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After this, the Act of Aſſembly, on which the 
Mittimus is grounded, was read; and after that, 
the Commiſſion to the Lord Bellamont at large, 
and the Lieut. Governor's Commiſſion, 

Mr. Sol. Gen. I deſire Mr. Emot may be ſworn, 
Whether he did not give Advice to a certain Per- 
ſon about that Clauſe in the Addreſs to the Lieut, 
Governor in Favour of Ald. Hutchins ; viz. That 
le Lord Cornbury ſucceeded the Earl of Bellamont 
as Governor in New-York? 

Mr. Emt was commanded by Mr. Atwood to be 
ſworn ; and being ſworn, ſaid, I told Mr. French 
theſe Words in the ſaid Addreſs did not run cur- 
rent, and might give ground of Exception to 
ſome who would be apt to ſtrain every Word to 
te Priſoner's Diſadvantage. To which Mr. 
French replied, They had drawn the Addreſſes 
themſelves, and believed it was well enough. 

Mr. Gol. Gen, I have now prov'd by the Witneſ⸗ 
ſes thoſe falſe and ſcandalous Libels ſet forth in the 
lndictment, whereby the Good, Peace and Quiet 
of the Government has been diſturbed, which by 
this Act of Aſſembly is High-Treaſon. I have 
likewiſe proved, that the Soldiers were drawn in 
to ſign thoſe ſcandalous Libels, and that ſome did 
gn blank Rolls, which was liſting of Soldiers, and 
is Treaſon, By theſe Words in the Petition to 
Licut. Governor and Council, viz. ¶ I bo we un- 
derfland,by certain Advice we have received from Eng- 
land, to be nominated by his Majeſty to ſucceed the late 


Earl of Bellamont as our Governor] is a diſowning 


| andcaſting off the preſent Authority, and his Ma- 


jeſty's Government. 


Mr. Nichs!!. Your Honour and the Jury will 


| pleaſe to take Notice, that the Indictment conſiſts 
| of divers Heads; as, That the Priſoner did com- 
| paſs, imagine, contrive, propoſe and deſign to 


defame, ſubvert, Ec. the Peace, Good and Quiet 
of this his Majeſty's Government. 

That he uſed divers indirect Practices and En- 
deavours to procure Mutiny and Sedition amongſt 
the Soldiers. 

That he drew in Numbers of them, the ſaid 
Soldiers and others, to ſign falſe and ſcandalous 
Lib:ls; and that he had ſigned them himſelf, 

That in theſe Libels it is declared, That the 
Subjects in this Province are and have been for ma- 
ny Years laſt paſt, by thoſe entruſted in the Ad- 
miniſtration of the Government, oppreſs'd ; and 
that the Government hath been, and is rendered 
cheap and vile in the Eyes of the People; as allo, 
that the General Aſſembly of this Province is not 
a lawful Aſſembly : By which means, Sc. he hath 
cited his Majeſty's Subjects to caſt off their Obe- 
dience to his Majeſty's ſaid Government. | 

The Priſoner is not directly charged here with 
any Fact, except hisown ſigning the ſaid Libels, but 
tor Endeavours; the reſt are forc'd Concluſions and 
ſtrain'd Inferences drawn from thence. It is not al- 
ledg'd,thatthe Peace of the Government hath been 
ſiſturbꝰ d, or that any Mutiny or Sedition hath been 
amongſt the Soldiers, or that any one of his Ma- 
jclty's Subjects hath caſt off his Obedience to his 
Majeſty's ſaid Government. By the Courſe of the 
Evidence, it appears there was an Addreſs to the 
King, an Addreſs to the Houſe of Commons, and 
an Addreſs to my Lord Cornbury,and a Petition or 
Addreſs to the Lieut, Governor and Council; but 


at New-York, for High- Treaſon. 
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lame and weak, as to the 
three firſt, if we ſhould admit the making or ſign- 
of them to be ny Fault or Crime, more eſpeci- 


all the Evidence is v 


ally if the ſame ſhould amount to Treaſon : For 
by none of the Evidence it does a » that thoſe 
Addreſſes ſigned at the Coffee-houſe were the ſame 
Addreſſes which were at Col. Bayard's, or that 
the Addreſſes at Ald. Hutchins's were the ſame 
which were at the Coffee-houſe, or the ſame which 
were at Col. Bayard's: There is no Proof that the 
Priſoner ſigned theſe Addreſſes: Here is not ſo 
much as the Likeneſs or Compariſon of Hands 
produced, alledged, or el. tho? if it were, 
that would not do. In the great Trial of the Bi- 
ſhops, Mr. Pollexfen there affirms, p. 60. That Com- 
pariſon of Hands is not good in a criminal Caſe; and 
offers the Lady Car's Caſe in Siderfin's Reports, 
p. 418, 419. where it is ſo adjudged. 

But I ſhall not dwell upon the Evidence; it is 
certainly the Right of the Subject to petition the 
King, whenever he conceives himſelf aggriev'd. 
In the Biſhops Trial, p. 160. Mr. Pollexfen ſays, I 
never thought it, nor hath it ſince been thought by 
any body elſe, 4% be a Crime to petition the King. 
Pag. 121, Serj. Levinz affirms, The Subjefts have a 
Right of petitioning the King in all their Grievances. 
So fay all our Books of Law; ſo ſays the Statute 
of the 13th of Charles II. They may petition. P.126, 
Sir Thomas Powys, then Attorney-General, ac- 
knowledges Acceſs to the King by Petition is open 
to every body; the moſt Inferior Perſon is al- 
lowed to petition the King. Pag. 135. Mr. Juſ- 
tice Holloway ſays, I' the Birthright of the Subject 
to petition the King, It it's the Birthright of the 
Subject to petition the King, to procure or draw 
in Men to do what it's their Birthright to do, can 
never amount to a Crime, 

Mr. Atwood, I do not ſay petitioning the King 
is a Crime, but it may be to petition the Houſe 
of Commons in the Plantations, where the King 
governs by Prerogative. 

Mr. Nicholl, I cannot think it is a Crime for the 
Subjects of the Plantations to petition the Houſe 
of Commons; it's every Day's Practice: Conſult 
the Votes in every Seſſions, you'll find many Ad- 
dreſſes, Petitions, and Complaints from the Sub- 


jects of the Plantations : It ſeems to be the Right 


of the Subjects to petition the Houſe of Commons. 
The Statute of the 13th of Charles the IId. c. 5. 
reſtrains the Common- Law; by that it plainly ap- 
to be the Right of the Subject to petition 
the Houſe of Commons, or the King. The Pro- 
viſo in that Act ſays, That neither that AF, nor any 
thing therein contained, ſhall be conſtrued to extend or 
hinder any Perſon or Perſons, not exceeding the Number 
of Ten, to preſent any publick or private Grievance or 
Complaint to any of the Houſe of Commons a 
his Election, or to the King's Majeſty. The Act of 
Recognition of primo Williamand Mary, declaring 
the Rights and Liberties of the Subjects, and ſet- 
tling the Succeſſion of the Crown, thereby it is 
enacted amongſt other Things, That it is the Right 
of the Subjett to petition the Ning; and all Commitments 
and Proſecutions for ſuch RN are illegal. And 
they do claim, demand, and inſiſt upon all and ſin- 
gular the Premiſſes, as their undoubted Rights and 
Liberties z and that no Declaration, Judgment, 
Doings or Proceedings to the Prejudice of the 
People, in any the ſaid Premiſſes, ought wy 
8 
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wiſe hereafter to be drawn into Conſequence or 
Example. Here is no Grant of any new Privilege, 
but a Claim and Acknowledgment of an Ancient 
Right z and Petitions to the Parliament are as an- 
cient as Parliaments themſelves, If the Subjects 
of the Plantations may not petition and complain 
to their Prince, they are in a worſe Condition than 
Slaves. The Cries of the Oppreſſions in the Plan- 
tations have gone up to Heaven,and are again come 
down upon the Earth, and have inſpired and mo- 
ved the King and Parliament of England, to make 
a Law to check the exorbitant Actions of Govern- 
ors in the Plantations, and make them account- 
able in England for their Miſcarriages abroad ; 
which can never be diſcovered to the King but by 
Petition, The Statute is in theſe Words, 


An Act to puniſh Governors of Plantations in 
this Kingdom, for Crimes by them committed 
in the Plantations. 


*TL 7 HEREAS a due Puniſhment is not 

provided for ſeveral Crimes and Of- 
© fences committed out of this his Majeſty's Realm 
© of England, whereof divers Governors, Lieu- 
© tenant-Governors, Deputy-Governors, or Com- 
© manders in Chief of Plantations, and Colonels 
« within his Majeſty's Dominions beyond the Seas, 
© have taken Advantage, and have not been de- 
© terred from oppreſſing his Majeſty's Subjects 
* within their reſpective Governments and Com- 
© mands, nor from committing ſeveral other com> 
© Crimes and Offences, not deeming themſelves 
© nuniſhable for the ſame here, nor accountable 
N Er ſuch their Crimes and Offences, to any Per- 
© ſon within their reſpective Governments and 
© Commands: For Remedy whereof, Be it enacted 
© by the King's moſt Excellent Majeſty, by and with the 
© Advice and Conſent of the Lords Spiritual and Tem- 
© poral and Commons in Parliament aſſembled, and by 
© Authority of the ſame, That if any Governor or 
© Commander in Chief of any Plantation or Co- 
© lony within his Majeſty's Dominions beyond the 
© Seas, ſhall, after the Firſt Day of Auguſt, 1700, 
© beguilty of oppreſſing any of his Majeſty's Sub- 
© jets beyond the Seas, within their reſpective Go- 
© vernments or Commands, or ſhall be guilty of 
© any other Crime or Offence, contrary to the Laws 
© of this Realm, or in force within their reſpec- 
© tive Governments and Commands, ſhall be en- 
© quired of, heard and determined in his Majeſty's 
Court of Ning - Bench here in England, or before 
£ ſuch Commiſſioners, and in ſuch County of this 
© Realm, as ſhall be aſſigned by his Majeſty's 
© Commiſſion, and by Good and Lawful Men of 
© the ſame County z and that ſuch Puniſhments 
© ſhall be inflicted on ſuch Offenders, as are uſually 
© inflited for Offences of the like Nature com- 


«* mitted here in England. 
This Proſecution ſeems to be made to fruſtrate 
and evade this Act of Parliament. The Subject 


is oppreſs d, or conceives himſelf to be ſo, and 
complains of this Oppreſſion; this Complaining 
is made TREASON ! Here is a ſtrange and 
fatal Dilemma on the Subjects of the Plantations 
They muſt either ſuffer their Oppreſſions, or be 
hang d for Traitors if they complain 

3 


What relates to the Act of Aſſembly of thi 
Country, it can by no natural or legal Conſtrygi, 
be extended to make the Priſoner culpable, Its 
plain bythe whole Purport of the Act, that it ha 
made no new Treaſon ; it only recognizes the Kin 
and Queen; and enacts, That thoſe who ſhal 
do any thing deſtructive to that Eſtabliſhmery 
by Force of Arms or otherwiſe,ſhall be Rebeli ang 
Traitors ; which they would be without this Ak 
If this Addreſs and Petition had been to the Hen 
King, the Thing had been of another Nature 
By the ſame Conſtruction, every petty Battery, c. 
other little Treſpaſs, may be a Treaſon, 

The Petition of Col. Bayard, and the other three 
is ſo far from diſowning the Government, that it 
a direct Acknowledging of the ſame. The Direc. 
tion of the Petition is, To the Lieutenant-Governy 
and the Council The Expreſſion [That they hats 
Advice that the Lord Cornbury is to ſucceed the Ea 
of Bellamont] can with no Juſtice or common Seaſe 
be conſtrued to be a diſowning and caſting of (x 
the Government. I think it will hardly beaffirme 
That the Council ſucceeded the Earl of Bel/ami;. 
and Capt. Nanfanthe Council; ; 
if ſo, after the Earl of Bella- 


Some time after 1;, 


mont, who was Captain- Gene- 3 23 
ral? We had Seven Captains- „ ;. wy 8 


General; which is an Abſurdi- 
ty, I ſuppoſe, none will alledge. 
A familiar Examplewill demonſtrate theWeakne/ 
and Falſity of this Conſtruction, If a Captain 
of a Company be killed or abſent, the Lieutenart 
or next Officer has the full Command of the Com. 
pany, as the Captain had, or could have; but 
think no Man will ſay he ſucceeds the Captain, o: 
that when another Captain is appointed, he {uc- 
ceeds that Lieutenant or other Officer. So that 
I cannot think there is any Fact or Crime allcdged 
or proved againſt the Priſoner, to charge him 
with this high Crime of Treaſon, or indeed with 
any other Crime whatſoever. 

Mr. Emot. By your Honours Permiſſion, I am 
of Council for Col. Bayard the Priſoner at the Br: 
But by reaſon I am unwilling to ſpend too much 
of your Time, this Trial already having been very 
long; and Mr. Nicoll, who is alſo of Council of the 
ſame Side, having amongſt other things made it 
very evident, that for the Subject to petition his 
Majeſty, is their ancient and undubitable Right; 
I ſhall therefore make it my Buſineſs only, as near 
as I can, to demonſtrate to this Court and Jury, 
That had the King's Council made ample Proot 
of all the Matters of Fact alledged in the Indi& 
ment, as the ſigning the Addreſſes, and other 
Things therein contained, to have been true; 
yet, in point of Law, they cannot amount to that 
grand Crime of High-Treaſon. 

In order to this, I ſhall, with as much Brevity 
as I can, examine into, and put your Honours in 
mind, and withal inform the Gentlemen of the Ju- 
ry, what the Law of England (by which we are 
or ought to be govern'd here) hath been, for near 
the Space of Four hundred Years laſt paſt, relating 
to this grand Crime of High-Treaſon ; whereby 
it will manifeſtly appear, how cautious the Parlia- 
ments of England have been in making and increaſ- 
ing the Laws to take away Mens Lives, and pat: 
ticularly for High-Treaſon. And I ſhall begin 


with the Statute of the 2 5th of Edo, 3. a Statute 
20 


was at Barbados. 


1701. 

hich the greateſt regard has been paid of 
15 AG of 3 whatſoever, unlelf Magna 
Charta, as hereafter I ſhall briefly ſhew, 

I muſt alſo obſerve to your Honours, That before 
the making of this Act of Parliament of the 25th 
of Edo, III. which was in Anno 1350, and which 
was the very firſt Act relating to Treaſons, ſo ma- 
ny Things were charged as High-Treafon by the 
Common- Law, and there were ſo many Ambigu- 
tics and Diverſities of Opinions, that both Hiſto- 


ry and our Books of the Law ſufficiently inform 


us, ſcarce any Man knew how to behave himſelf. 
But now, by this Statute, the Particulars and 
Species of this grand Crime are reckon'd up, and 
all others excluded, till declared by Parliament. 
For tho' nothing can concern the King, his Crown 
and Dignity, more immediately than High-Trea- 
ſon, which our Law calls Crimen læſæ Majeſtatis, 
a Crime wronging Majeſty ; yet this good King 
Edward III. at the Requeſt of the Lords and 
Commons of Exgland, in a Parliamentary Way, 
and to make all After-ages happy, makes a plain 
Declaration of ſuch Offences as ſhould for the 
furure be deem'd for High-Treafon, and none 
other, unleſs declared by Parliament. 

This Act of Parliament is branch'd out by Sir 
Edward Coke, in the Third Part of his Inſtitutes, 
into Six Claſſes or Heads; which I ſhall the rather 
take notice of, for that Trials of this nature are 
very rare in the Plantations z and they are theſe : 


1. The Compaſling or Imagining the Death of 
the King, Queen or Prince, and declaring the fame 
by ſome Overt-Act. 

The Killing or Murdering of the Chancellor, 
Treaſurer, Juſtices, &c. in their Place doing their 
Office, &c. 

2. To violate, or carnally to know the Kng's 
Conſort or Queen, the King's Eldeſt Daughter un- 
married, or Prince's Wife. 

3. Levying of War againſt the King. 

4. Adhering to the King's Enemies, and de- 
claring the ſame by ſome Overt-Act; and this 
muſt not be Inimicus, fed Hoſtis. 

5. Counterfeiting of the Great-Seal, Privy-Seal, 
or King's Coin, &c. 

6. And laſtly, Bringing into the Realm, Counter- 
feit- Money, to the Likenels of the King's Coin, &c. 


Now, if there is any other Offence which was 
not comprehended within one of theſe Claſſes, the 
lame was thereby declared to be no Treaſon, 

In a Clauſe of which A& of Parliament we 
find theſe Words; which I ſhall rather read, be- 
cauſe I apprehend it will very much concern this 
enſuing Trial, 

And becauſe that many other like Caſes may 
happen in T'ime to come, which a Man cannot 
* think or declare at this preſent Time, it is or- 
* dained, That if any other Cafe, ſuppoſed Trea- 
* fon, which is not above ſpecify'd, do happen 
before any Jultices, the Juſtices ſhall tarry, 
* without any going to Judgment of the Trea- 
** ſon, till the Cauſe be ſhewed and declared, 
before the King and his Parliament, whether 
it be judged Treaſon or other Felony.” 

By this we may eaſily perceive, and it's very 
obvious, that this Clauſe was made to — 
the Judges from tak ing upon them to decſare any 
things to be High- Treaſon, but ſuch as are par- 
ticularly expreſs d by this Statute of the 25th of 
1 or by ſome other ſubſequent Act. 

or, V. 
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Again, in the Reign of Richard II. we find 
ſundry other Things were declared by Parlia- 
ment to be High-Treaſon, which were not com- 
—.—— within the Statute of 2 5th Edw. III. 

t yet upon the coming in of Hen. IV. it was a- 
gain enacted and declared, That nothing ſhould 
or the future be adjudged High-Treaton, but 
what was ſo ordained by the aforeſaid Statute 
25 Edt. III. The Words are theſe : 

1 H. IV. c. 10.“ That whereas in Parliament, 
in the 21ſt Year of the late King Richard, di- 
vers Pains of Treaſon were ordained by Sta- 
« tute, inaſmuch as there was no Man who 
* knew. how he ought to behave himſelf, to do, 
*« ſpeak or ſay, for doubt of ſuch Pains; it's 
* accorded and aſſented by the King, Lords and 
Commons, That in no Time to come, any 
Freaſon be adjudged otherwiſe than it was or- 
** dained by the Statute, in the Time of his No- 
ble Grandfather King Edt. III. 

Now this Statute, I am humbly of Opinion, is 
directly in the Negative, which ſays, That for 
the future nothing ſhall be adjudged Treaſon, 
otherwiſe than it was ordained by the aforeſaid 
Statute of the 25th of Edo. III. 

Yet, nevertheleſs, this Indictment is grounded 
upon an Act of Aſſembly of this Province; which 
is, I am humbly of Opinion, not only contrary, 
but directly repugnant to the aforeſaid Statute 
(which appeareth to me to limit all new Species 
of Treaſon to be declared by Parliament, and 
not elſewhere) which, if it ſhould admit of ſuch 
a Conſtruction as is now intended, I think I may 
modeſtly ſay, it will introduce Five Hundred ſeve- 
ral new Species of Treaſon : So that his Majeſty's 
good Subjects of this Province would fall under 
much greater Hardſhips than whatever the Peo- 
ple of Exęland were ſenſible of before the making 
of this Act (which I cannot too often mention) 
of the 25th of Ed. III. 

If we look further downward, upon the com- 
ing in of Edw. VI. which was in the Year 1546, 
ſundry new Species of Treaſon having been again 
introduced by Act of Parliament, it was in the 
very Firſt Year of his Reign enacted, That no 
Offence, made Treaſon by any Statute, ſhould be 
ſo deemed and adjudged for the future, but ſuch 
as were made Treaſon by the aforeſaid Statute of 
25 Edt. III. other than ſuch as were by that pre- 
ſent Statute ordained and declared. 

But yet in Queen Mary's Time, in the iſt Year 
of her Reign, this grand Crime was brought to its 
ancient Standard ; and it was then declared in 
Parliament, That no Act or Offence whatſoever ſhould 
be deemed Treaſon or Miſpriſion of Treaſon, but ſuch 
as were declared by the Statute 25 Edw. III. And 
the Subſtance of the Preamble is this, That the 
State and Safety of the King ſtandeth more aſſuredly 
by the Love of his Subjects, than Fear of bis Laws. 

So that upon Examination, we find how careful 
and cautious the People and Parliament of England 
have been in introducing and increaſing of Sangui- 
nary Laws, and that thro' the Revolution of many 
Ages. And hereby it's very remarkable, what a 
great regard has been in all Ages paid to this 
venerable Statute of 2 5 Edu. III. which with great 
Care has been continued down to us to this very 
Time, and is now in its full Force. Sir Edward 


Coke, treating thereof, tells us, That the Parlia- 
ment, in which this Act was made, for many 
Years after was called, Benediddum Parliamentum, 
the Bleſſed oc” kk 


If 
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If we look but into the Bill of Attainder of Tho- 
mas Earl of Strafford, in the Year 1640 and 41, 
even in thoſe Times, what regard was paid to 
this Statute, which I have ſo often mentioned, 
wherein it was provided, That the Judgment againſt 
the ſaid Earl ſhould never be drawn into Prece- 
dent: And the Words are theſe, ** Provided, 
* 'That no Judge or Judges, Juſtice or Juſtices 
* whatſoever, ſhall adjudge or interpret any Act 
* or Thing to be Treaſon, nor hear or determine 
any Treaſon in any other Manner, than he or 
they ſhould or ought to have done before the 
* making of this Act. 

Now, if we do but reflect upon the great Con- 
cern and Care that has been taken thro' all Ages, 
by the wiſe People of England, in preventing the 
Judges from interpreting any Act or Thing what- 
ſoever to be Trealon, but ſuch only as are enu- 
merated in the Statute of Edo, 3. 

And at the ſame time give our ſelves leave to 
think, how induſtriouſly we labour to introduce 
an Act of Aſſembly of this Province, to make, as 
I ſaid before, even Five hundred new and never 
heard of Species of Treaſon : I ſay, if we do but 
conſider this, *tis Matter of great Amazement, 
and more eſpecially in ſuch an Age as this, and 
in ſo happy a Reign, where no Man ever queſti- 
oned, or at leaſt doubted of the true Enjoyment 
of our Laws and Liberties, tho' never ſo remote 
from the Fountain Head. 

I am afraid, I have already treſpaſſed upon your 
Honours Patience: I ſhall therefore conclude 
with ſome Obſervations upon the Act of Afſem- 
bly, upon which this Indictment is laid. 

Now both the Title, Preamble and Words of 
this Act of Aſſembly, and the Cauſe of making 
thereof, is very obvious (however the ſame may 
be now interpreted) which were theſe Two: 

1ſt, For the future, to prevent the ſetting up 
a Power over his Majeſty's Subjects in this Pro- 
vince, without Authority from the Crown of Eng- 
land ; which was found to be of fatal Conſequence 
in the late unlrappy Diſorders in this Province. 

24ly, To expreſs the Love, Loyalty and hearty 
Affection of the People to their Majeſties King 
William and Queen Mary; and, as far as in them 
lay, to recognize them their Sovereign Leige Lord 
and Lady. I doubt not but your Honours will ſee 
Cauſe to recommend the ſame to the Jury, in de- 
livering the Charge: And that no ſtrain'd Con- 

ſtruction of this Act of Aſſembly can ever affect 
the Priſoner, Col, Bayard, or in the leaſt blaſt his 
long-experienc'd Loyalty to the Crown of England, 
and in a ſpecial manner to his preſent Majeſty 
King William. . 

I had almoſt forgot to beg Leave of the Court 
to apply my ſelf to the Gentlemen of the Jury, to 
obviate ſome Objections, or rather a vulgar Er- 
ror, that uſually hath crept in amongſt them upon 
Trials, and particularly upon Inditments z which 
is, they do believe, 

That if the Matters of Fact alledged in the 
Indictment be but proved, they are to have no 
regard to Matter of Law : Which I take to be 
a very great and dangerous Error in them, 

For tho? it be true, and muſt be granted, that 
Matters of Fact are the moſt common and proper 
Objects of a Jury's Determination, and Matters of 
Law that of the Judges ; yet as Law ariſeth out of, 
and is interwoven and complicated with Fact, it 
cannot bur fall under theJury's Conſideration : For, 
ſhould it be otherwiſe, if a Perſon ſhould be in- 
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dicted for doing any common, innocent or lawful 
Act, if it be but cloathed and diſguiſed in the 
Indictment with the Name of Treaſon, or ſome 
other high Crime, and proved by Witneſſes to be 
done, then the Jury would lie under a Neceſſity 
of finding the Priſoner Guilty, No: 

Do we not find in moſt general Iſſues, upon Ny 
Guilty pleaded, as upon Indictments of Treſpaſles, 
Breach of the Peace, Felony, and even in Caſes of 
High-Treaſon ; yet the Jury do not find the Fad 
of the Caſe by it ſelf, leaving the Law to the 
Court, but find the Party Guilty, or Not Guilty 

And this will more evidently appear upon Ia. 
dictments of Murder, that the Jury are Judges 2 
well of Matter of Law as of Fact. For is ir not 
every Day's Practice, where Perſons are indiceg 
of Murder; the Jury doth not only find them 
Guilty or Not Guilty, but many times, upon hear. 
ing and weighing of Circumſtances, the Jy 
brings in the Priſoner not only Guilty or Ma 
Guilty in general, but brings them in 4 Guilty 
of Murder or Manſlaughter, by Miſadventure qt 
Se Defendendo ? &c. 

So the Jury being well apprized of the true 
Matter of Fact, of which they are ſole Judges, 
can better apply the Matter of Law; for, ſay; 
my Lord Coke, Ils by fitly applying Matters of Tad 
and Law together, that the Fury brings forth their 
Verdict; which, I hope, you Gentlemen of the 
Jury will carefully do, 

Priſoner, 1 deſire ſome of my Evidences may be 
called, to give an Account of my Life and Con- 
verſation, Which was granted, 

Mr. Yeaſy, Miniſter of Trinity Church, being 
ſworn, ſaid, I have been for Six Years perſonally 
acquainted with Col. Bayard; during which 
Time his Life and Converſation recommended 
him in the World as an Exemplary Chriſtian : And 
the frequent Expreſſions of his Zeal and Affection 
to his Majeſty's Perſon and Government, con- 
vinced me, that he was a good Subject. 

Priſ. Call Capt. Jobn Kipp. Who being cal. 
led, was abſent. 

Call Capt. Tudor. 

Tudor (worn, ſaid, I have known Col Bayard 
26 Years, a moderate, civil, good Man, has been 
employed in almoſt all Offices of the greateſt Trult 
in the Government, never diſaffected, but ſtood 
up for the Proteſtant Religion and King William. 

Priſ. To prove that * upon ſundry Emer- 
gencies, during the late War, advanced of my pri- 
vate Fortune upon Loan without Intereſt, ſeveral 
conſiderable Sums of Money, for the Preſervation 
of his Majeſty's Intereſt and Government in Neu- 
York, of which upwards of 2001, Money in Specie 
lent, is ſtill unpaid; I defire Mr. Jamiſon, who 
was then Clerk of the Council, may be ſworn. 

| Jamiſon being called, appeared. 

Mr. Atwood. Mr. Jamiſon has refuſed to purg* 
himſelf of ſigning thoſe Addreſſes, and is Parti- 
ceps Criminis, for which Reaſon he cannot be al- 
lowed to be an Evidence. | 

The Evidence being ſworn and examined, the 
Sollicitor-General, without anſwering the Au- 


- thorities offered by the Priſoner's Council, rela- 


ting to the Treaſon, ſumm'd up the Evidence, 
as to Matter of Fact. 
Mr. Atwood gave the Charge to the Jury, in 3 
long Diſcourſe; and among other Things inſiſted, 
That the Indictment was not laid upon the Act 
of 25 E. 3. nor any Act of Parliament, but upon 
an Act of Aſſembly of this Province, confir 
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his Majeſty, which had Power to make Acts 
fr High- Treaſon, as well as the Parliaments of 
England, and that the ſaid Statute was confined 
10 England, hecauſe by the ſame Statute it is enact- 
+4, That if any Doubt ſhould ariſe, the ſame be 
adjourned unto Parliament; which muft be un- 
1eritood of the Parliament of England. 

That it is High-Treaſon, by the Act of Aſſem- 
bly, by any Manner of Ways, or upon any Pre- 
tence whatſoever, by Force of Arms, or otherwiſe, 
to diſturb the Peace, Good and Quiet of the Go- 
vernment, as it is now eſtabliſhed ; which he ſaid 
was proved by Overt- Acts laid inthe Indictment ; 
which were, by ſigning of Libels againſt the Go- 
vernment, and thereby enticing the People to 
caſt off and diſown the ſame; and chiefly, E the 
Soldiers ſigning Complaints againſt their chief 
Officers ; which tended to Mutiny, and was 
[reaſon by the Common-Law. a 

That by bringing the Papers to Hutghins's 
Houle, the Priſoner had made himſelf guilty of 
all that was done there, by the Soldiers and others 
igning thoſe Papers. I 

That the Right of petitioning the King was 
not in Diſpute, but the Manner of doing it made 
it criminal, 

That it was plain the Addreſs of the Priſoner 
and his Three Fellows, was a diſowning of the 
preſent Authority, and caſting off his Majeſty's 
Government as it was then eſtabliſh'd ; for Capt. 
Nanfan ſucceeded the Lord Bellamont (as by the 
Commiſſionappcared) and not my Lord Cornbury; 
which was a plain Overt-Act of Treaſon, by the 
Meaning and Words of the Act of Aſſembly. 

Tuat it appeared undeniable, that the Priſon- 
er and his Son were always by the Papers, and 
that it was done with a great Number of People 
to affront the Government. 

That the drawing in Soldiers to ſign Petitions, 
s Mutiny and Sedition by the Law; and drawing 
of them in, on falſe Pretences, in hopes of Free- 
dom in the City, and ſubſcribing their Names on 
blank Liſts, is liſting of Soldiers, and may be ap- 
plied to invite in any Foreign Power : And there- 
upon ſtrenuouſly inſiſted on the Validity of the 
Evidence, That the Facts laid in the Indictment 
were undeniably proved, and that thoſe Facts did 
amount to High- Treaſon, within the Words and 
Meaning of this Act of Aſſembly ; and that there- 
fore the Jury could not do otherwiſe than bring 
in the Priſoner Guilty. 

The Conſtable being ſworn to keep the Jury, 
the Court adjourned till Nine a-Clock at Night : 
And the Jury then not being agreed, the Court 


did adjourn till Monday Nine a Clock, the gth of 


March, 

On Monday the gth, the Priſoner was brought 
to the Bar, and the Jury ſent for : They were 
alked, If they were agreed in their Verdict? They 
anſwered, they were not agreed, but deſired ſome 
Direction of the Court. Jacob Goelet appeared as 
Foreman of the Jury, and read ſome Notes of what 
he ſaid the Witneſſes had ſworn : Which were 
denied to have been ſworn by the Council for the 
Priſoner, who prayed Mr. Atwood to ſatisfy the 
Jury of the Truth of the Evidence. 

To this be anſwered, That he could not do it af- 
ter the Charge given; but affirmed, it was no 
new Thing (as fome pretended) after Charge gi- 
ven, to fatisfy the Jury in ſome Matters of 


Law; and told, that he had received Letters from 
the Jets 9 anſwered them; which Anſwers 
OL. V. 


at New-York, for High- Treaſon. 
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were only his private Opinion. That if they were 
under any Difficulty, whether the Matters of Fact 
alledged in the Indictment, and which were pro- 
vedto them, were Treaſon orno, they might find 
the Priſoner Guilty; who had his Advantage in 
moving in Arreſt of Judgment, and might be re- 
lieved as to Matter of Law. 

Mr. Emot. This is not fair, to give the Jury a 
Handle to find the Priſoner Guilty in Expectati- 
on of Relief in Arreſt of Judgment; for they are 
Judges both of Law and Fa&, as the Caſe is now 
circumſtanced: If they will enflave themſelves and 
their Poſterity, anddebar themſelves of all Acceſs 
to their Prince, they will be worſe than Negroes. 

Mr. A:wood. This is not to be ſuffered, to offer 
theſe Things to the Jury after they have received 
their Charge; therefore be ſilent. Then pro- 
ceeding, he renewed his Charge to the Jury, ag- 


gravating the ſuppoſed Crimes for the Space of 
about half an Hour. 


Mr. Emeot. I pray your Honour to be heard 
one Word. (Whichbecften repeated, and at laft was 
granted him.) The Facts laid in the Indiament 
were not proved, as to the diſovning and caſting 
off the Government, encouraging of Mutiny in 
the Soldiers, or diſquicting the Peace of the Go- 
vernment. Addrefling the King is the undoubted 
Right of the Subjtẽt, both by Common-Law and 
Acts of Parliament. It the Subject for Complaints 
of Grievances, ſer forth by Petition, ſhall be at- 
tainted of High-Treaſon, we are in a worſe 


Condition than Slaves. 


Mr. Atwood check'd him, and commanded Si- 
lence. 

Mr. Nicholl. The Act of Parliament to puniſh 
Governors in the Plantations for oppreſſing the 
Subject, is rendered uſeleſs and of no Etfect, if the 
Subjects are depriv'd of this Liberty to complain, 
and ſet forth their Grievances, by Petition to 
their King. 

Priſoner. I crave that Jacobus Goelet may read o- 
ver his Paper concerning the Evidencg given, and 
Liberty tocontroul the Miſtakes. This was denied. 

Priſ. I crave that Col. De Peyſter and Capt. Wal- 
ters, who are joined in the Commiſſion, will declare 
their Opinions ſingly, if they have agreed that to 
be Treaſon which Mr. Atwood has declared to be fo, 
either by the Common-Law, or Act of Aſſembly, 
if the Facts laid in the Indictment ſhould be ad- 
mitted to be proved, as indeed they are not. 

To this he received no Anſwer. | 

After this the Jury were ſent out, and the Court 
adjourned till Three a- Clock in the Afternoon. 

At which Time the Commiſſioners meeting, 
the Priſoner was brought to the Bar; the Jury 
were ſent for : And being come, were aſked, If 
they were agreed of their Verdict? Which they 
anſwered in the Affirmative, and that they found 
the Priſoner Guilty. 

Council, We pray Time to offer Reaſons in 
Arreſt of Judgment. | 

Mr. Atwood. Let theſe Reaſons be offered To- 

morrow Morning. 

Court adjourned till Eleven a-Clock next Morning. 

March 10th, The Commiſſioners met, and the 

Priſoner being brought to the Bar, he offered the 
following Reaſons in Arreſt of Judgment, in 
theſe Words, viz. ; 
Bayard. That no Overt-A&, alledged in the 
Indictment, is prov'd by the Oaths and Teſtimo- 
nies of Two lawful Witneſſes, as by the Statute 
of 7 W. 3. is directed 
Kkk2 That 
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That if the Overt-Act, as alledged in the In- 
dictment, ſnould be admitted to be ſo proved, 
yet neither by the Law of England, or by any le- 
gal genuine Conſtruction of the Act of Aſſembly 
of this Country, on which the Indictment is 
grounded, any of the ſaid Overt- Acts can amount 
to High-Treaſon, | 

Mr. Atwood. Tho? the Reaſons offered by the 
Priſoner's Cquncil, are properly and learnedly of- 
fered, I could oft-hand anſwer and controul them 
all; yet I will not do it; let them be left with 
the Sollicitor- General. And adjourn'd the Court 
until Ten a- Clock the next Morning; which ac- 
cordingly was done. 

March 11. The Commiſſioners met, and the 
Priſoner brought to the Bar. 

Mr. Nicholl. It does not appear, that any one 
Overt-Act, alledged in the Indictment, has been 
proved by the Oaths of Two lawful Witneſſes, 
as by the Statute of 7 V. 3. ought to be done. 

Mr. Atwood. The Jury are the ſole Judges of the 
Evidence; and if there has been any Omiſſion in 
that, it is now help'd by the Verdict. 

Mr. Nicholl. "Tho? 'tis very plain to me, and I 
ſuppoſe to the Court, that what I have affirmed 
in this Matter is Truth, yet I ſhall not much 
inſiſt upon it, becauſe if the Acts themſelves ſhould 
be admitted to be true, they do not fall under 
any of the Heads or Species of Treaſon ſo made 
by the Engliþ Laws, or by any natural and rea- 
ſonable Conſtruction of the Act of Aſſembly of 

this Government; which being wholly Matter of 
Law, I ſhall leave to your Honours Conſideration, 

Mr. Emot. I very well remember, that the Court 
was pleaſed to tell the Jury, after they had been 
together ſome Days, and not being agreed upon 
the Verdict, That if they were under any Difficulty, 
whether the Overt- As laid in the Indiftment, if pro- 
ved, were Treaſon ; if they found the Priſoner guilty, 
be had his Remedy, by moving the Matter of Law in 
Arreſt of Fudgment. 

I therefore humbly offer in Arreſt of Judgment, 
That if the Overt-Acts laid in the Indictment 
were admitted to be proved, yet in Point of Law 
they cannot amount to High- Treaſon, within the 
Meaning of the Act of Aſſembly upon which the 
Indictment was laid. 

For I take it, that all Acts of Parliament, and 
conſequently Acts of Aſſembly, are to be under- 
ſtood and taken by reaſonable Conſtruction, to be 
gathered and collected out of the Words of the 
Act only, and that according to the natural, 
grammatical, plain and legal Senſe thereof, with- 
out any forced Interpretation. 

Then if ſo, this Act of Aſſembly, both by 
the Title, Preamble, and the enacting Part 
thereof, plainly demonſtrates the Meaning of the 
Law-makers, and what was thereby deſigned for 
the future to prevent. The Title of this Act is 
in theſe Wards : An Add for the quieting and ſelling 
the Diſorders that have lately happened within this 
Province, and for eſtabliſhing and ſecuring their Ma- 
Jeſty's preſent Government againſt the like Diſorders 

for the future. Now what theſe Diſorders were, 
we have great cauſe to remember; and they are 
very well known to this Court to have been occa- 
lioned by ſome Perſons ſetting up an Arbitrary 
Power over the King's Subjects without Autho- 
rity from the Crown of England, as appears from 
the Preamble of the ſaid Act, Part whereof is in 
theſe Words: And whereas the late and inconſide- 
rate Violation of the Good and Quiet of this Province, 


3 


by the ſetting up a Power over their Majeſties $1. 


jefts, without Authority from the Crown of England 


hath vitiated and debauched the Minds of many Peg. 
ple, &c. For the Prevention whereof in Time to com; 
be it enafted, &c. That whatſoever Perſon or Pen. 
ſons ſhall by any manner of Ways, or upon q 
Pretence whatjoever, endeavour, by Force of Arm; 
or otherwiſe, to difturb the Peace, Good and Quiz; 

this their Majeſties Government, as it is wy 
eſtabliſhed, ſhall be deemed and efteemed as Rebel; and 
Traitors, &c. 0 

From hence it plainly appears, that the Intention 
of the Law-· makers was only to declare ſuch Perſon 
or Perſons Rebels and Traytors, as ſhould for the 
fubure ſet up a Power over his Majeſty's Subjects 
in this Province, without Authority trom the 


Crown of England; which undoubredly is Tren- 


ſon within the Statute of 25 E. 3. 

But it can never be underſtood (without offering 
the greateſt Violence to the reaſonable Conſtruction 
of the ſaid Act of Aſſembly, and the plain Inten- 
tion of the Makers thereof) to be conſtrued to 
extend to the ſigning the Addreſſes mentioned in 
the Indictment, which is the only Thing the Pri. 
ſoner is poſitively charged withal; for all the reſt 
are only preſumptive, conſtructive, and accumull- 
tive Crimes, drawn from thence, 

But, ſays Mr. Solicitor, the Words of this Act of 
Aſſembly are in Generals; That if any Perſons ſhall 
endeavour, by Force of Arms, or otherwiſe, to diſturb 
the Peace, Good and Quiet of the Government, ſhall bs 
deemed and efteemed Rebels and Traitors. 

Now from the Word | Otherwiſe] Mr. Sollicitor 
would fain inſinuate, that the Priſoner is within the 
Meaning of the Act of Aſſembly : A very fine Ex- 
planation! For by ſuch a Conſtruction as this, every 
Breach of the Peace, ſudden Quarrel, or ſmall Bat- 
tery, ſhall be deemed Treaſon. I ſhall not turther 
add upon this Head, but only offer my humble 
Opinion, That here, in the Plantations, we are not 
capable in our Aſſemblies to make and declareany 
new Species of Treaſon, but ſuch as are compre- 
hended in the Statute of 25 E. 3. or ſome other 
ſubſequent Statute, | 

Tho? what already has been offered, I hope will 
be ſufficient to ſtay and arreſt Judgment, yet! 
have ſeveral other Things in behalf of the Priſoner 
(by your Honours Permiſſion) to move in Arreſt 
of Judgment, and which are not mentioned in the 
Reaſons which were aſſigned in Writing; and I pray 
Liberty to offer them Ore Tenus. 

Mr. Atwood. Mr. Emot, you have Liberty grant- 


ed you: Go on, 


Mr. Emzt. I thank your Honour. And the Rea 
ſons that I ſhall now further aſſign, why Judgment 
ought not to pals againſt the Priſoner, according 
to the Verdict of the Jury, are theſe Three :, 

1/t. That Andries Marſhalk, one of the Petty- 
Jury, is an Alien, and of foreign Birth, born in 
Zealand, and came over into this Province in the 
Year 1684 ; and that Jacobus Gaelet, the Foreman 
of the Jury, is alſo an Alien, and hath lately ſent 
to England, for to procure a Denization. 

2dly. That the Viſne, or Venire, in the Precept 
to ſummon the Petty-Jury, under the Hands of 
the Commiſſioners, is wrong awarded, or rathet 
not awarded at all. 

3dly. That the ſaid Precept is not returued by 
the Sheriff, or any Endorſement thereupon, and 
ſigned by him, againſt the known Laws of EN. 
land, and more particularly the Statute of 12 E. 

V. called, The Statu k, 
Cap » The 8 YE Terk 5” 


Gs K FA 


A - = 2 CL yt. wy hat 


92 os, 


170 I. 

Mr. Atzo9d in a long Speech ſaid, What the 
gollicitor has offer'd, is ſufficient to over-rule the 
Reaſons exhibited in Arreſt of Judgment; for ' tis 
evidently proved, that the Priſoner has diſturbed 
the Peace, Good and Quiet of the Government, 
45 it is now cſtabliſhed ; viz. 

16. By enticing the People to ſign ſcandalous 
Libels againſt the Government, at the Coffee- 
Houſe, and at his own Houſe, by the Oath of 
Peter Odyre, telling him, it was for the Good of 
the Country 3 and his bringing them to Alderman 
Hutchings, makes him equally guilty to the Sol- 
diers ſigning Complaints againſt their chief Offi- 
cers. thereby enticing them for Mutiny z which 
Soldiers are part of the Seven thouſand Men 
raiſed by Act of Parliament for the Defence of 
the Kingdom; which is High- Treaſon by the 
Common-Law, as well as by Act of Aſſembly. 

2dly, By the Priſoner's diſowning the Aſſembly 
to be lawful. 

zaly. By charging the Lieut. Governor to be 
brib'd to paſs their Acts of Aſſembly. 5 

4/bly. By charging the Government to be in 
the Hands of hot and ignorant Men. 

;thly. By the Addreſs to the Licut. Governor, 
diſowning and caſting off the preſent Authority, 
declaring the Lord Cornbury to ſucceed the late 
Earl of Bellamont in the Government. 

hope the Priſoner by this Time is convinc'd of 
his Crime, as well as that Clergy-man who ſpoke 
ſo much in his Vindication z and that the Priſoner 
will now be duly penitent, and make a true Con- 
feſſion of it. | 

Col. Bayard. May it pleaſe your Honour, Tever 
aborr'd tnat heinous and abominable Crime of 
High-Treaſon, as much as Death it ſelf. I call 
God and my own Conſcience to witneſs, That Iam 
as innocent of it as the Child unborn : I never 
ſpoke to any of the Soldiers to make any Com- 
plaint, or ſign any Adarcſles,. or other Paper 
whatſoever, I own I was preſent at the Cottee- 
Houſe, at the ſigning of an Addreſs to the King, 


mother to the Parliament, and another to the 


Lord Crnbury; and I own the Two firſt contai- 
ned ſome Complaints of Grievances we ſuppoſed 
to lie under, and the latter a Congratulation, 

had the beſt Council I could get for ſo doing, 
and that it was the Subjects Right to Petition the 
King, by the Act of the Firſt of V & M. and I 
think the Subjects ſhould be worſe than Slaves, 
if they ſhall be arraigned for High- Treaſon for 
complaining to their Prince. 

| muſt turther beg leave to ſay, Your Honour 
vas much miſtaken in ſumming up juſt now what 
the Witneſſes had ſworn ; and the Jury (by chat 
Paper the Foreman read in Court) had likewiſe a 
wrong Notion of it z which I defired then I might 


| Controul; but your Honour over-ruled, as not to 


be allowed after the Charge was given, It was 
not proved by any of the Witneſſes, that the Peace 
of the Government had been diſturbed ; none of 
em ſaid J had ent ĩced any Perſon whatſoever to ſign 
the Addreſſes; nor that I was preſent at the Soldiers 
lgning at Hutchings, much leſs that I enticed them 
to Mutiny. I kaew nothing of their ſigning ; I was 
not at the Houſe all that Iime. Mr. Solicitor had 
wrs. Hutchins ſworn, who ſaid the ſame. None of 
em ſay, that in the ſaid Addreſs the Aſſembly was 
called Unlawful, but only, that the Speaker was 
an Alien ʒ nor that the Licut.Governor was bribed, 

t tempted ; nor that the Government was in 
the Hands of hot and ignorant Men, but that bot 
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and ignorant Men were put in Offices z and that 
thereby the Government was like to be rendred 


Cheap and Vile. And as for the Addreſs to the 
Lieut.Governor, it was only ſaid, VMe had received 
Advice from England, that the Lord Cornbury was 
to ſucceed the Earl of Bellamont as our Governor ; 
which by no Colour can be conſtrued to be a caſting 
off, or diſowning of, the preſent Authority. And tho? 
all had been proved, as it is not, what your Honour, 
as above, has been pleaſed to ſay, I humbly conceive 
it cannot amount toa Miſdemeanor, and much leſs 
to that heinous Crime of High-Treaſon. 

Mr. Atzwo0d. The Right of Petitioning the King 
is not in Diſpute, but the Manner of doing it 
makes it Criminal; neither does that Liberty ex- 
tend to the Parliament. 

Mr. Emot. I humbly move, that we may have 
Liberty to offer other Reaſons Ore Teuus. (Which 
the Court granted.) 

Mr. Atwood. Adjourn the Court till Friday 
Morning, the 1 3th Inſtant. ( Adjourned accordingly.) 

On the 12th in the Morning, the Priſoner 
wrote a Letter to Col. De Peyſter; ſome of the 
Contents whereof were by Mr. Atwood retorted 
upon the Priſoner in open Court, at the Time he 
paſſed Sentence againſt him; for which Reaſon 
the Priſoner has permitted it to be publiſhed ; 
and it is as followeth : | 


Cal. De Peyſter; Sir, 

Take leave to acquaint you, That tho' it 
© has pleaſed God to ſuffer your ſelf, and 

* ſome of your Relations to be the likely chief In- 
* ſtruments of the total Deſtruction both of my 
* {elf and all my Family and Poſterity ; that yet, 
* notwithſtanding I have that Peace with my ſelf 
© (and I can but only thank God for his all-ſufficient 
© Grace in — me in it) that Iam re- 
* conciled to all Mankind whatſoever, and that I 
hope one of my laſt Prayers will be, That God, 
* out of his infinite Mercy, will gractouſly pardon 
all thoſe who have had a Hand to cut me off. 
© Sir, Believe me, as you may give Credit to the 
Words of a dying Man (ſince I find the Jobb is 
to be done, and that it is now palt your Power 
* to ſtop the Current) that I ſhall alſo die with 
© clear and good Conſcience, and as free of that 
* horrid Crime laid to my Charge, as the Child 
yet unborn, And therefore hope God's merci- 
ful Hand, who has never left nor forſaken me, 
vill continue to ſupport me to the very laſt, 
* and that I may look Death in the Face, as a 
good Chriſtian ought to do; humbly ſubmitting 
* my All to his moſt Wiſe, moſt Juſt, and moſt 
* Merciful Diſpenſations: For I am ſenſible there 
is no more than one Death for me, and that, in 
all Probability, conſidering my Age, it might 
© have been very ſoon, tho' this Tribulation had 
© not befallen me. I ſhall only add, That I hope 
in God's Mercy for the Pardon of all my mani- 
fold Sins and Tranſgreſſions, thro? the only Merits 
of my Saviour Jelus Chriſt ; and that when I 
* ſhall be no more, he will continue his Grace to 
* my dear Wife, and my Poſterity. And, laſtly, 
* That my Blood, which is itruck at (by your 
* Brother's own Expreſſions to my ſelf, and your 
© Brother-in-Law*s to others, both not long ſince) 
* may be the laſt to be ſpilt on Account of our 
* diſmal and unhappy Diviſionsz tho I fear out 
* of my Aſhes ſuch further Calamities may ariſe 
to this poor bleeding Province, that Poſterity will 
have Cauſe long to lament : For it is not to be 
| j * expected 
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expected, that all the Plots, Contrivances and In- 
© trigues uſed in this Matter (many of which I 
© aſſure you are already diſcovered) will have their 
Exit with my ſelf: It had been more pardon- 
able to have ſtabb'd me in my Sleep, or with 
© Foab's Hand, under a Pretence of Friendſhip, 
than to do it with bab, under a Colour and 
Cloak of Juſtice z and of the Two, I leave others 
to conſider, if this latter exceeds not the former; 
* ſince it's not to be ſuppos'd, that Abab's was ſo 
much out of Malice; but the Vineyard being 
denied him on his offering the Worth of it in 
* Money, occaſioned the Innocent to be arraigned 
and ſlain for a pretended Crime of Blaſphemy and 
* High-Treaſon. 

Sir, Thele above Lines are the Sincerity of 
my Thoughts this Morning; aſſuring you, that 
© I never had a Thought before late laſt Night to 
* write to your ſelf one Word about this Subject, 
* ſo altogether unknown to all Mankind whatſo- 
ever, nor don't intend them any further; where- 
fore I deſire you'll make ſuch Uſe of them, for 
your own Conſideration, as God may direct 
* you. I am, Sir, 

Your humble Servant, 
N. BAYARD. 


March 13. The Court being met according to 
Adjournment, the Priſoner being brought up, 
moved, That foraſmuch as Mr, Nicholl was out of 
Town, by reaſon of the Indiſpoſition of his Fami- 
ly, another Council might be aſſigned in his ſtead. 
Which was granted, and the Court adjourned till 
Monday the 16th Inſtant, at Nine a-Clock. 

March 16. Before the ſitting of the Court, the 
Priſoner ſent a Petition to Mr. Atzv99d, and the 
reſt of the Commiſſioners; viz. 


To the Honnirable William Atwood, F/4; 
Abraham De Peyfier, Eq; end Robert 
Walters, / ; Tudges of this Spectal Court. 


The Humble Petition of Nicholas Bayard, fbeweth, 


a HAT your Petitioner being altogether 
* unacquainted what is practicable and al- 

* lowable in Law to be offered in Arreſt of Judg- 
ment; yet ſince your Petitioner's Life, and all 
* what is near and dear unto him is concerned, 
he humbly craves Leave (beſides the Reaſons 
* already offer'd by your Petitioner's Council in 
* Arreſt of Judgment) to lay before your Ho- 
* nours, and to pray your Honours favourable 
* Conſideration thereupon. _ 

* Firſt, That the Verdict of the Grand-Inqueſt 
* was not ſufficiently found by any Twelve of 
that Inqueſt, as in his former Petition is ſet 
forth. f 

Secondly, That the Petty- Jury (in a manner 
« forc'd upon your Petitioner) were all of them 
Parties concerned againſt your Petitioner in the 
very Matter he was tried for, on Account of 
the unhappy Diviſions within this Province; all 
© of *em extream ignorant of the Engliſh Language, 
to that degree, that ſcarcely one of them is able 
to ſay the Lord's Prayer in the Engliſh Tongue, 
and much leſs to comprehend the Matters ot 
© Law, and what has been offered in behalf of 
your Petitioner at his Trial. 

* Thirdly, That all what has been ſworh againſt 
your Petitioner, was, Firſt, That the Petitioner's 
Name was ſeen to the Addreſs to the Lord 


* Cornbury, but that they knew not whether it was 
© his Hand-Writing. Secondly, That the Peti. 
* tioner had been preſent at the Coffee- Houſe, ang 
* at his own Houſe, when the Addreſſes to the 
* King, another to the Parliament, and another to 
the Lord Cornbary, were ſigned by ſeveral of the 
Freeholders, Freemen, and Inhabitants of this 
City; but that he had defired none of them to 
* ſign the ſame, Thirdly, That the Petitioner had 
brought ſome Papers, ſuppoſed to be the ſaid Ad. 
* dreſſes, to the Houſe of Alderman Hulchin, 
* Fourthly, That the Addreſſes to the Lord Cornbury 
* contain'd only a Congratulation at his ſafe Atti. 
val, and a hearty Deſire, that with it all our Divi. 
* fions might be healed, and that the very Name 
of Party and Faction might vaniſh, and be extin- 
* guiſh'd; and that in the two former, or in one 
of them, either to the King or Parliament, ſome 
Complaints were made of Grievances, without 
* remembring the Particulars : Only Mr. C 
* {wore, That to his beſt Remembrance, in both, 0; 
© in one, of the Addreſſes to the King or the Purlia. 
* ment, mention was made, I hat ſome of the hy. 
* teſt and ignoranteſt of the People were put in Of. 
* fices : That the Speaker of the Aſſembly wx 
* challenged to be an Alien: That the ſaid Aﬀem. 
* bly had given a Git to the I teutenant- Governor, 
to tempt him to pals their Acts, and another 1g 
the Judge z and that thereby his Majeſty's Go. 
* yernment was like to be render'd Yile and Ca 
© in the Eyes of the People: And ſwore further, 
* That in none of them any Reflections were made 
* (as he conceived) to the Prejudice of the Lieut, 
* Governor z and that in none of them, the Words 
* Unlawful or Oppreſſion were mentioned. 

* Feurthly, That all the reſt of the Evidence 
* ſwore nothing, againſt your Petitioner, but that 
they had ſigned the Addreſſes at Alderman 
* Hutchins's; that two or three of the Soldiers had 
* a Glaſs of Wine given them, but not for ſigning, 
* it being Chritmas-Time z and that ſome of them 
expected to be made Free of the City, but not of 
the Garriſon, 

* May it rleaſe your Honours, Your Petitioner 
* finds, by the Notes himſelf has taken at his 
* Trial, that nothing more has been ſworn againſt 
him: Whereapon the Jury, being ignorant Peo- 
ple, found him guilty, becauſe ſome Part of the 
* Indictment was proved, as to the ſigning of the 
* ſaid Addreſſes, and what the Contents of them 
were, only by the Oath of one Witneſs.” 


Your Petitioner therefore humbly prays, That your 
Honours wwitl be pleaſed to take the Premiſſes 
into your ſerious Conſideration, Whether by tht 
Laws of England, or this Province, it cat 
amount to the Crime of High-Treaſon, what has 
been ſworn againſt him, as above expreſſed? And 
if not, that your Honours will favourably order 
an Arreſt of Judgment for the Reaſous abore- 
mentioned, &c. and what has been alread 
offered io your Honour by the Petitioner” s Council 
And as in Duty bound, &c. 

N. BAYARD. 


The Court being met, the Priſoner was brought 

to the Bar, and the Petition laſt mentioned read. 

Mr. Atwood, Mr. Emot, we are ready to heat 

che Arguments you have to offer, for the lait three 

Reaſons you have aſſigned in Arreſt of Judgment 

Mr. Emot. Iam ready; 1ſt, Andries Marſha, 

one of the Petty-Jury, is an Alien; we have the 
Evidences to prove the ſame. And—— 

Mr. Ate, 
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Mr. Atwood. We cannot admit you any ſuch 
proof; for tho' this might have been a Excep- 
tion for Cauſe before he or they had ſworn, 


but now it's too late 3 therefore go on to the next. 
Mr. Emot. T his ſeems very hard ; for we ought 
to have been tried by the King's lawful Liege People, 
and we apprehend theſe are not ſuch; but we came 
got to the Knowledge of this till after the Trial. 
Mr. Atwood. Pray, Mr. Emot, delay the Court 
o longer; but proceed to the ſecond Reaſon 


ned. 
. Emot. The 2d Reaſon is, That the Viſne, or 
anne, in the Precept to ſummon the Petty- Jury, is 
wrong awarded, or rather not awarded at all. Our 
happy Conſtitution of Government is, That all 
Trials of this Nature muſt be by the Verdict of 
Twelve Men, and that, as near as may be, of the 
Neighbourhood where the Fact ariſeth, or isalledg'd 
ro ariſe in the Indictment. Yet, nevertheleſs, the 
precept to ſummon the Jury, we find is directed to 
the Sheriff, to return Eighty Men of his Bailiwick; 
whereas he is Sheriff as well of the County of 
New-York, as of the City; and at the ſame time, 
the Matters of Fact alledged in the Indictment are 
ſaid to be committed in the Dock, and Eaſtward of 
this City. So that this is a Miſ- Trial, upon which 
no Judgment can be given: And of this we have a 
multitude of Authorities in our Books: And firſt, 
in Arundel's Caſe, Coke's Rep. Part 6. fol. 14. b. It 
was for the Murder of one Parker; and the Caſe 
was thus: The Murder was alledged to be done at 
the City of Weſtminſter, in a certain Street there, 
called King-ſtreet, in the Pariſh of St. Margaret's. 
For the Trial of the Iſſue a Jury was return'd, De 
vicinitate Civitatis Weſtm. Arundel being found 
guilry, moves in Arreſt of Judgment; aſſigning for 
Cauſe, That theJury ought to have been out of the 
Pariſh of St. Margaret's, and not in general out of 
the Neighbourhood of the City of Weſtminſter ; 
and it was adjudged a Miſ-Trial, and the Verdict 
was ſet aſide: And this I find was done upon a 
Special Conſult of the Judges at Serjeants-Inn. 

So that we ſee how cautious the Laws of Eng- 
land are, and the Judges thereof, that all Trials of 
this Nature ſhall follow the Venue, and that the 
Jury ſhall be ſummoned from the Neighbourhood 
where the Fact ariſeth. And the Reaſon thereof is 
grounded upon this Suppoſition and Preſumption, 
That the Neighbourhood are the beſt and moſt 
proper Judges of Matters of Fact; for indeed it's 
the Rule in the Law, That Vicinus facta vicini 
preſumitur ſcire. 

But let me obſerve to your Honours, That our 
Caſe at the Bar is much more uncertain, as to the 
awarding of the Venire facias, or Precept to ſum- 
mon the jury; for the Fact is alledged to be done 
at the Dock, and Eaſtward of this City, and Iſſue 
joined thereupon: Yet the Precept is directed to 
the Sheriff, to ſummon the Jury of his Bailiwick, 
which, as I ſaid before, contains both the City and 
County of New-York, and without mentioning any 
Neighbourhood, and therefore may come out of 
the County, as well as from the City ; and there- 
tore of Neceſſity muſt be eſteemed a Miſ. Trial. 

To this it may be objected by ſuch as are igno- 
rant of our Laws, That notwithſtanding the Fury 
was ſummoned from the Neighbourhood of the City of 
New-York, and not from the County, for that they 
bio the Perſons to 2 But this not appearing 
to be ſo upon Record, avails nothing; for the Rule 
ok the Law is, bas appears not, is not: Exiſten- 
lius & non apparentibus eadem eſt ratio, 
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C, Rep. In Lpndon, the Pariſh and Ward is 
mentioned; and therefore it was adjudged, That it 
was not good to alledge any thing done generally 
in London; but it muſt be laid to be done in ſome 
81 * bony a —_ may be _ | 
n 's Zac. p. 399. Deos againſt Weſtcome. 
In this Caſe, a Kane fas Dn. x from T. and 
not de Viceneto de T. Reſolved to be ill, and not 
amendable : Yer in this Precept the Viſue is not ſo 
much as of a Ward of the City of New-York, nor 
of any other Neighbourhood whatſoever, but in 
general from his Bailiwick. So that I humbly 
ray, that for this Reaſon the Jury's Verdict may 
ſet aſide, this being a Miſ. Trial, upon which 
no Judgment can be entered: And ſhall proceed 


to the Third Reaſon aſſigned. 


3- That the Precept to ſummon the Jury is not 
returned by the Sheriff, or any Endorſement there- 
upon, and ſigned by him, againſt the known Laws 
of England, and more particularly the Stat. of 12 
Edi. II. c. 5. This Statute enjoins, That the 
Sheriff ſhall put his Name to every Return made 
by him, ſo that the Court may know of whom 
they took ſuch Return, if need be: And I ſhall 
endeavour to prove, from ſundry adjudged Caſes 
ſince the making of this Statute, that this Precept 
to ſummons &. not being endorſed by the 
Sheriff, the Trial is ill, and not amendable. 

The Caſe of Holdſworth againſt Sir Stephen Proc- 
tor, in Crook's Rep. Part 2. p. 188. Sir Stephen 
Proctor moved in Arreſt of Judgment, for that the 
Name of the Sheriff was not endorſed upon the 
Writ of Diſtringas with Niſi prius; and it was ruled, 
T hat the Trial was ill, and not amendable by any 
the Statutes of Feofails : For, ſays the Judges, it's 
all one with the Caſe of a Venire facias, where the 
Name of the Sheriff is not theretoz which hath 
been frequently over-ruled, as being no Return, 
nor helped by any Statute of Feofails. For the Sta- 
tute of 18 Eliz, as I ſhall ſhew hereafter, from ad- 
judged Caſes, and from the beſt Authorities in 
Law, doth only help imperfe& and inſufficient 
Returns, and that only in Caſes Civil, between 
Party and Party; but here is no Return at all. 

In Rewland's Caſe, in Lord Coke's Rep. Book g. 
p. 41. in Ejectment upon a Verdict for the Plain · 
tiff, the Defendant moved in Arreſt of Judgment; 
for the Venire ſacias was not returned or endorſed by 
the Sheriff, tho' the Poſtea made mention that the 
Jury was returned per Mandatum Fuſticiorum : Yet 
in this Caſe it was ruled, That that would not 
help it; for the Judges faid, That where there is 
no Return, it cannot be help'd by the Statute of 
18 Eliz, or any other of the Statutes of Feofails 3 
for that Statute only helps imperfe& and infuffi- 
cient Returns, and ſuch as want Form, and not 
ſuch as are not return'd at all. 

Again, in Sir Arthur Blackmore's Caſe, in Coke's 
8thRep. fol. 1 56. in this Caſe it was adjudg'd, That 
the Statute of 18 El;z. doth not help a Trial, where 
no Return is made upon the Writ of Venire fac; 
as was formerly, ſay they, adjudged in Row!/and's 
Caſe before-cited. And our Books are full of Au- 
thorities of this Nature, but ſhall not give you 
the Trouble to mention any more. 

Mr.Sollicitor. Mr. Emot, theſe Authorities, which 
you have here cited, it's true, are grounded upon 
the Statute which you have mentioned of 12 Ed. II. 
but this Statute has only relation to Writs; and in 
this Caſe the Sheriff ſummoned the Jury, not by 
Virtue of a Writ, but a P t under the Hands 
of the Commiſſioners ; which differs the Caſe. 
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Mr. Emot. Mr. Sollicitor, then you ſay, that the 
Caſe at the Bar is not within the Words of this 
Statute of 12 Edw. II. for that this is a Precept to 
ſummon the Jury, and not a Writ, and ſo conſe- 
quently the Sheriff not obliged to ſign and retur 
the ſame. A very wiſe Diſtinction 

However, I ſhall endeavour to ſhew, that this 
Precept is within the Reaſon and Equity of the 
Statute, and that the ſame ought to be returned 
and ſigned by the Sheriff, In order thereto, I 
ſhall put this Court in mind, how Statutes have 
from Time to Time been taken by Equity in di- 
vers Manners ; that thoſe Things which are alike 
in Reaſon, are alike in Law ; and that where an 
Act of Parliament hath been made to remedy 
ſome Miſchiefs, that the ſame hath been extend- 
ed to other Things, in like Degree, and that 
even in Penal Laws. As for Example: 

Stat. of Glouceſt. c. 5. By this Statute, an Action 
of Waſte is given againſt one who holds for Years; 
15 by the Equity of this Statute, a Man ſhall 

ave an Action againſt him who holds but for 
half an Year, notwithſtanding the Act be Penal. 

Meſtm. 2. c. 3. This Statute gives an Action 
of cui in Vita, after the Coverture diſſolved by 
Death: Yet if the Coverture be diſſolved by 
Divorce, the Wife ſhall have, by the Equity of 
this Statute, a Writ of cui ante Divortium. 

And laſtly, the Stat. 25 Edw. 3. de proditio- 
nibus. This Statute expreſly ſays, That no Caſe 
ſhall be taken by Equity, unleſs it be adjudged 
in Parliament ; and yet by the Equity of the 
Words of that Statute, which are, If the Servant 
kill the Maſter, it is taken, If the Maid kill the 
Miſtreſs, that this is Petit-Treaſon. 

So that from hence I am humbly of Opinion, 
That we are fairly within the Equity of the Stat. 
12 Edw. 2. Beſides, a Writ and Precept in this 
Caſe are only ſynonymous Terms, and ſignify 
one and the ſame Thing. 

Theſe Reaſons were over - ruled. 

And the Court ordered the Sheriff to make a 
Return upon the Precept to ſummon the Jury, con- 
form to the above Sat. 12 Edw. 2. which the Court 
ſaid they had Power to do, and to help that De- 
fect, 

Mr. Emot. I find your Honour has over-ruled all 
the Reaſons that we have offered in Arreſt of Judg- 
ment, in Behalf of the Priſoner Col. Bayard, why 
Judgment ought not to pals againſt him, according 
to the Verdict of the Jury; but have not as yet ob- 
ſerved, that either Col. D' Peyſter or Captain Wal- 
ters have given their Opinion to all, or any of the 
Reaſons we have offered. I humbly therefore 


Col. 


Nicholas Bayard, 14 W. III. 
ray, that we may have their Opinion, ſo 
— know by what Hands we fall. 4 
Mr. Atwood. Mr. Emot, you which have been 
ned Council for the Priſoner, have hitherto, ; 
all the Courſe of the Trial, carried yourſelves ke 
Men of your own Profeſſion ; you muſt not now 
therefore begin to menace the Court. You ſhall have 
the Opinion of the reſt of the Commiſſioners, 

Whereupon Mr. Atwood turning himſelfto them 
and whiſpering them, they ſeverally did declin. 
That they were of Opinion with Juſtice A 
in that the Reaſons offered were not ſufficient 3 
arreſt the Judgment. 

Mr. Atwood, Col. Bayard, have you any thing 
to ſay, why Sentence ſhould not paſs againſt you? 

Priſoner. I have nothing more to offer, than 
what my Council have offered, and what is con. 
tained in my laſt Petition. 

Mr. Atwood. I am ſorry to find you fo impeni. 
tent of your Crime, which is ſo heinous and abomi. 
nable in the Sight of God and Man. You have 
lately made Reflections upon the Proceedings of 
this Court againſt you, as if it had been a Deſign 
to do the Job; comparing your Cale to that of 
Naboth's Vineyard: But I hope God wilf open 
your Eyes, that you may be convinced, and re- 

nt of the Crime, 

Then he pronounced Sentence in thzſe Words: 


It is conſidered by the Court here, that you be car- 
ried to the Place from whence you came; that from 
thence you be drawn upon a Hurdle to the Place of 
Execution; that there you be hanged by the Neck; 
and being alive you be cut down upon the Earth, 
and that your Bowel be taken out of your Belly, and 
your Privy- Members be cut off, and you being alive, 
they be burnt before your Face; and that your Head 
be cut off, and that your Body be divided into Four 
Quarters ; and that your Head and Quarters be 
placed where our Lord the King ſhall aſſign. Aud 
the Lord have Mercy upon your Soul. 


Priſoner. I deſire to know, whether I may 
have leave to anſwer to your Honour's Speech 
made before Sentence. 

Mr, Atwood. No, 
Priſoner. Then God's Will be done. 
The Priſoner was remanded. 


Alderman Hutchins of New-York was Tricd. 
Convicted and Condemned of High-T reaſon, toi 
the ſame Facts with which Col. Bayard Was 
charg'd, and had the ſame Uſage both before, 1. 
and after his Trial. 


I 
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CLXXIII. The Trial of WiLLIamM FULLER at the Guild- 
Hall of London, for 4 Cheat and Impoſtor, May 20. 


1702. 1 Ann. 


Proclamation tas made for all Perſons concerned 


to attend. 

6 S2? HEN the Gentlemen that were of 
dhe Jury were Sworn 
8 * : 

Peter White, Aon, 

Ab. Burnet, Proctor, 

Jobn Cooper, S. Stone, 

Edw. Pinfeld, Troughton, 

James Dod, Jo. Watſon, 

Boden, Dan. Carpenter, 


The Queen againſt William Fuller, upon an Infor- 
OY mation for Libels. EN 


Mr. Montague. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, The Information ſets 
forth —— That the Defendant being an Im- 
« poſtor, and a common Lyar, and a Perſon of an 
„ill Name and Reputation, falſly, maliciouſly, 
&« wickedly and ſeditiouſly contriving, practiſing, 
&« and intending the late King William and his Sub- 
« jects, falſiy and unlawfully to delude and deceive, 
« and Diſcords between the ſaid late King and 
« the Peers, and the Noblemen of this Kingdom, 
« and the great Officers and Miniſters intruſted by 
« the ſaid late King, in Buſineſs relating to the Go- 
« yernment of this Kingdom of England, and other 
Subjects of the ſaid Kingdom, to move, excite, 
« and ſtir up; and alſo to bring the Noblemen and 
« Peers, and the great Officers and Miniſters afore- 
« ſaid, and other faithful Subjects, into Hatred and 
Contempt with the ſaid late King; and to get 
e and obtain ſeveral great Sums of Money fraudu- 
© Jently and deceitfully from the ſaid late King; 
„He, the ſaid William Fuller, the firſt Day of Ja- 
e niuary laſt at London, &c. (to perfect and bring to 
effect his ſaid wicked Practices and Intentions, 
and of and concerning a Correſpondency between 
divers Officers and Subjects of the ſaid late King 
and the late King James, while he reſided at 
&« St. Germains in France, falſly pretended to be had, 
and of divers Sums of Money by the ſaid late 
King James diſtributed amongſt the Subjects of 
the late King William, falſly pretended to be ſent 
here into England ;) did falſly, wickedly, mali- 
« ciouſly, and ſcandalouſly write and print, and 
e cauſe to be printed, a falſe, ſcandalous, and de- 
e famatory Libel, entituled, * Original Letters of 


Lad 


** 


* the late King's (meaning the late 1 ; 


« and others, to bis greateſt Friends in England, 
e with the Depoſitions of Thomas Jones and Tho- 
* mas Widdrington, Eſrs; proving the Corrupti- 
in lately praiſed to ruin this Nation. In which 
e falſe, feigned, and ſcandalous Libel, among other 
„Things, are contained as follows: [ 1ſt Page.] 


Thomas Jones, Eſq; depoſeth, That he being at St. 
Germains, the Court of the late King James in 
France, in January, 1692, the ſaid late King being 
in his —— _ for this ent, and there 
commanded the ſaid Deponent to begin his Journe 

for England, in Company with Cola 722 Dall 
val, and Mr. George Hayes; and the ſaid late King 
did then, and there deliver to this Deponent ſeveral 
Letters and Papers, to divers Noblemen and others 
in England, to whom this Deponent had ſeveral 
times before and ſince brought Letters from the late 
King and his Queen, and pretended Secretaries of 
State, delivered according to Order. This Deponent 
further ſaith, by the Oath he hath taken, That the 
late King James, at the time aforeſaid, in his Clo- 
ſet at St. Ger mains, did deliver to this Deponent a 
Paper, being an Order for this Deponent to receive 
Six Thouſand Pounds; which Sum this Deponent 
was to pay to ſeveral Perſons in Places in Truſt 
then in England, to engage them more firmly toen- 
deavour the invalidating the Evidence of William 
Fuller (who, as the faid late King expreſſed, had 
been by him, his Queen, and chief Servants, in- 
truſted andemployed in their moſt ſecret and weigh- 
ty Concerns, for a conſiderable time after the late 
King and Queen's coming to France). [P. 7.] And 
this Deponent faith, He informed Mr. Fuller that 
Dallaval and Hayes were come toTown, and lodged 
at an Apothecary's in Holborn, which Houſe Hayes 
formerly lodged at; but that Dallaval not being 
well, they could not come to him ; therefore this 
Deponent ſaid to Fuller, that they deſired him tocome 
to them; but he urged his Condition rendred him 
unfit, begging of the Deponent, to intreat them 
not to fail to attend the Houſe of Commons at the 
time appointed. All which this Deponent imparted 
the ſame Day to Col. Dallaval and Mr. Hayes, and 
with them went the ſame Evening to three Gentle- 
men that were then Members of Parliament ; and 
this Deponent had a Letter from one of thoſe three 
Gentlemen, (that was a Member of Parliament) di- 
rected to one of the Secretaries to the then Secre- 
tary of State, which this Deponent was to carry to 
him the next Morning; which accordingly he did 
by Seven of the Clock. And this Deponent faith, 


He paid the ſaid Under-Secretary 500Guineas. And 


this Deponent ſaith, That when he left the Secreta- 
ry, he went directly to the Sun-Tavern in King-ſtreet 
Weſtminſter, where he found the three Members 
with Dallaval and Hayes, and an eminent Banker of 
the City of London: Then this Deponent deſired 
the Banker to give his Bill to pay each of thoſe 
three Gentlemen that had been Members, 1000 
Pounds PRES on Sight ; which being done, the 
ſaid Banker delivered alſo to one of them his Bill 
for 1500 l. to be paid on Demand, for the Uſe of 
a conſiderable Perſon, whoſe Station would not per- 


mit him to be preſent, And this Deponent faith, 


* See State Trials, Vol. 8. p. 78. 
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by the Oath he has taken, That the ſeveral Sums of 
Money beforementioned, with ſeveral leſſer Parcels, 
were ſo diſpoſed of by him, according to the late 
King'seſpecial Directions. And this Deponent faith, 


He has now by him the Receipts of each Perſon for 


the reſpective Bills and Moneys he diſpoſed of, with 
the true Copies of his Original Bills, delivered to 
him by the late King's own Hand. This Deponent 
faith, He delivered to the late King a Letter he 
had for him, from the three Gentlemen that were 
Members, and alſo ſeveral others he brought from 
England. And foraſmuch as this Deponent faith, 
As he hath formerly been employed to bringLetters, 
and Bills, and Orders, from the late King James 
and the FrenchKing and their Miniſters ; this Depo- 
nent ſaith, That he has kept a Journal of the ſame, 
and is ready to lay it before either or both Houſes 
of Parliament when required. And this Deponent 
faith alſo, by the Oath he hath taken, That he can 
produce his original Orders, that he received from 
the Jate King's, and the French King's own Hands, 
for the diſtributing more than One Hundred Four- 
ſcore Thouſand Pounds Sterling for their Uſe, to 
Perſons that were in Places of Truſt. And this De- 

nent ſaith, He can produce the Receipt of each 
Perſon to whom the Money was paid, and alſo the 
| Perſons from whom this Deponent received the ſaid 


Sum or Sums by the Order aforeſaid, 
Tho. Jones. 


(24 Book.) *The Information further ſets forth, 
That the Defendant, the Day and Year aforeſaid, 
& (to perfect and bring to effect his furthermoſt 
« wicked Practices and Intentions againſt divers 
Officers, and other Subjects of the late King 
Milliam, upon a feigned and pretended Corre- 
<* ſpondence between them and the late King James, 
« whilſt he reſided in France, and of ſeveral Sums 
« of Money ſent by the ſaid King James out of 
France into England, to be diſtributed amongſt 
© the Subjects of the late King William) another 
„ moſt falſe and ſcandalous, Libel [Title Page] 
«« entituled, Twenty Six Depoſitions of Perſons of 
« Auality and Worth) falſly, wickedly, and moſt 
« deceitfully, did write, print, and cauſe to be 
printed; in which ſaid falſe and ſcandalous Libel, 
e amongſt other Things, are contained, viz. [ 5th 
„ Page.] Mr. Jones has alſo made Oath, That he 
paid 5000 1. more, by the late King's Order, to ſeve- 
ral Perſons in Places of Truſt, that they might com- 
pleat my Ruin, and invalidate me for ever. Nor is 
this all; for the ſame Mr. Jones will prove, by unde- 
niable Witneſs and Demonſtration, that be bas diſtri- 
buted more than One Hundred Fourſcore Thouſand 
Pounds in Eight Years laſt paſt, by the French King's 
Order, to Perſons in publick Truſt in this Kingdom. 


W. Fuller. 


&* And the ſaid Defendant Fuller afterwards, the 

« ſaid Day, Sc. falſly, unlawfully, and wickedly 
did publiſh, utter, and for Truth affirm, the 
*© ſaid ſeveral falſe and ſcandalous Libels, without 
any lawful Authority. Whereas, in Truth, the 
<< ſaid Thomas Jones did not depoſe upon his Oath, 
<< as is contained in the ſaid falſe and ſcandalous Li- 
<< bel; but that the ſaid ſcandalous Libels were and 
<< are falſe and feigned, and altogether contrary to 
«© Truth, to the great Scandal and Abuſe of the 
< late King William, and his t Officers and 
* Miniſters, and other the faithful Subjects of the 
% ſaid late King, to the evil Example of others, 
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e and againſt the Peace of the faid late King, hi 
© Crown and Dignity, * 


He pleaded Not Guilty, and Iſſue joined thereupoy. 


The Caſe. ** The Defendant Fuller is ſo noto- 
© rious a Cheat, and his Practices fo publickly 
* known to all Men, that there need not much to 
te be ſaid here to aggravate his Offences ; for in the 
« Year 1691, he was cenſured by the Houſe of 
Commons, proſecuted, convicted and puniſhed 
* for thoſe very Crimes he now ſtands to be tried; 
* and notwithſtanding that Sentence and Puniſh- 
% ment, he ſtill perſiſts in his villainous Practices 
and Deſigns. 

About two Years ſince, he applied himſclf to 
the chief Miniſters at Court, and inſinuated what 
« Diſcoveries he could make relating to the Cheat 
* of the Birth of the pretended Prince of Wales, 
and of great Sums of Money received by ſeveral 
* Perſons of Quality here, from the late King 
James and the French King, and of ſeveral Cor- 
* reſpondences had between them, and the great 
Officers of State here in England ; but not mect- 
„ing with that Encouragement he expected, he 
& then undertakes to write and publiſh the two 
s ſcandalous Libels mentioned in the Information, 
and cauſed great Numbers of them to be printed 
* and fold about the Town; and then petitions 
© the Houſe of Peers to be heard, to make out the 
Truth of what he wrote and publiſhed. The 
* Houſe of Peers, by his Importunity, appointed 
* a Day for him to produce thoſe Perſons he men- 
* tioned, to make good his Accuſationsand Charge, 
* which he undertook to do; but failing from 
s time to time, their Lordſhips ordered him to be 
* committed, and proſecuted for an Impoſtor; but 
te the Defendant being an harden'd Rogue, was no 
* way humbled at this Order, but immediately 
e thereon applies himſelf by Letters to the Speaker 
* of the Houſe of Commons, alledging the ſame 
&« Matters, as he had done before to the Houſe of 
Lords. The Houſe of Commons ordered him 
* to be brought to their Bar, where he only de- 
e fired Ten Days Time to produce thoſe Perſons 
* mention'd in his Libels; and that Houſe, (to 
* Jeave him no Excuſe) granted him a Fortnight ; 
but having trifled with the Houſe of Commons, 
& as he had done before with the Houle of Lords, 
* they voted him an incorrigible Rogue, and or- 
« dered him to be proſecuted, What the Reaſons 
„were for this unparallePd Impudence, whether 
& for the ſake of Gain, or Malice to thoſe Gentle- 
* men he hints at in his Libels, are yet Secrets. 

Mr. Alt. Gen. My Lord, the Charge 

*Sir Edward. has been very fully opened, and I nerd 
Northey. not ſay much. His Crime is his pub- 
liſhing theſe two Books (mention'd in 

the Information.) He has been ſome Time ſetting 
up for an Evidence, pretending to diſcover a ſecret 
Correſpondence between the lite King James, and 
ſeveral Perſons here in Exglaud. He made an Offer 
of ſome ſuch Diſcovery about Ten Years ago, and 
he then applied himſelf to the Houſe of Commons, 
and they gave him Time to produce his Witneſſes; 
but after all, he could produce none, and the Houſe 
ordered him to be proſecuted as a Cheat and Im- 
poſtor; and he was proſecuted accordingly, con- 
victed —, and ſet in the Pillory. Now ſome Time 
laſt Winter, he did apply himſelf to ſome of the late 
King's Miniſters, and pretended he would produce 
Thomas Jones, and Tho, Witherington, to make con- 
| ſiderable 
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ſiderable Diſcoveries, They heard him, but he 
could never produce theſe Men before them. And 
afterwards having no Encouragement from them, 
he took on him to publiſh theſe two Books, men- 
tion'd in the Information, whereof he ſtands now ac- 
caſed. And after he was before the Parliament, he 
firſt applied himſelf tothe Houſe of Lords, and they 
heard what he had to ſay, and gave him Time to 
produce his Witneſſes; but he could not do it, and 
thereupon the Lords were pleaſed to direct this Pro- 
ſecution. Then he applied himſelf to the Houſe of 
Commons, and they gave him Time likewiſe to 
produce his W ĩtneſſes; but he could produce none; 
whereupon they voted him a Cheat, a falſe Accu- 
ſer, and an incorrigible Rogue. My Lord, theſe 
Books were publiſhed with a very malicious Deſign, 
and no doubt, he had other People, who do not 
now appear, to ſupport him in it; and I doubt not 
but he would have ſet up Witneſſes to have ſworn 
whatever he would have them, if he had met with 
any Encouragement. He has the Impudence to put 
in the Frontiſpiece of his Books, Publiſhed by Com- 
mand ; but being aſked in the Houſe of Peers, by 
whoſe Command? He ſaid, it was by his own 
Command. And he has publiſh'd in the Books, 
that he would produce Witneſſes to prove the di- 
ſtributing of an Hundred and eighty thouſand 
Pounds to Perſons in Places of Truſt, and to pro- 


duce Receipts for the ſame, and he had an Oppor- { 


nity now of doing it. We will prove the Charge 


upon him. 

+ Sir Jobe Mr. Soll. Gen, My Lord, the Mat- 
Hauen. ter of the Information has been fully 
opened ; but we are to conſider the ill Conſequen- 
ces of it. This is a new Practice for a Man to 
publiſh Things of this Nature, and not be able 
to prove any thing: But he pretends to ſet up a 
ſecond Witneſs to make out what he has ſaid ; that 
is, Jones, as if Jones were to relieve him. Now if 
that were true, it would be a great Thing to corro- 
borate what he did ſay ; but he has never pro- 
duced this Jones, but only has printed ſomething that 
he calls Zoney's. If it were only what depended on 
his private Knowledge, the Caſe were otherwiſe ; 
but when he pretends to bring Jones to prove it, 
and does not produce him, he makes himſelf guil- 
ty of the Scandal; and it is very neceſſary that 
this Man ſhould be brought to Puuiſnment. I will 
not trouble your Lordſhip further, but call our 
Witneſſes. 

Mr. Serj. Darnel. The Matter has been opened 
ſo fully, that there is no need for me to ſay any 
ching; we will now call our Witneſſes. 

Mr. Att. Gen. My Lord, we will prove that 
Fuller carried this Book to the Preſs, and not Mr. 
Jones, therefore we may well preſume it was his 
own. 

Mr. Coniers. He could never produce Jones, 
but he could frame Depoſitions for him. 


Den Fuller: Book <a; produced. 


Mr. Serj. Darnel. Call Mr. Buck [who appear- 
ed, and was ſworn]. Mr. Buck, Who cauſed that 
Book to be publiſhed ? 

Mr, Buck. Mr. Fuller. 

Mr. Serj. Darnel. How do you know that? 

Mr. Buck, He brought it to me in Manuſcript, 
and he faid he took theſe Depoſitions out of the Se- 
cretaries- Office. 

pan gs Darnel. But what did he defire you 
to do 
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Mr. Buck, He deſired me to print it : And-he. 

faid, Becauſe it was not done ſooner, it had done 

the King Ten thouſand Pounds Damage. ; 

Mr. Coniers. Did he make any Alteration in 
them afterwards ?- | 
a _ Buck. No, only alter'd the Miſtakes of the 
reſs. | 

Mr. Att. Gen. Was that Book printed by his 
Order ? 

Mr, Buck. Yes, 

V. Fuller. My Lord, I will not give theſe Gen- 
tlemen the Trouble to prove it; I own it was writ- 
by me. 

Mr. Att. Gen. Do you own the other Book 
too? Mr. Buck, look on that Book | then tlie other 
Book was ſhewn him]. By whoſe Order was that 
printed ? 

Mr. Buck. By Mr. Fuller's Order. 

Mr. Fuller. My Lord, if it be the Book I pub-. 
liſh*d, I will own it. [Then it was ſhewn him.] 
Yes, my Lord, it was printed by my Order. 

L. C. J. Holt. Read the Title. 

Clerk. Original Letters from the late King James, 
Sc. Publiſhed by Command. 

L. C. J. Holt. By whoſe Command was it pub- 
liſh'd ? | 

Mr. Att. Gen. By Fuller's, 
L. C. F. Holt, His Order is a Command, it. 
eems. 


Then ſome Paragraphs were read. 


Mr. Att. Gen. If Mr. Fuller will produce this 
Jones, to make good what he ſays, he will do a. 
great Piece of Service; otherwiſe, he deſerves to 
be ſeverely cenſured. 

L. C. J. Holt. Read the other Part. 


Then the Clerk read the Title. 


William Fuller. Pray read the whole Title. 

L. C. J. Holt. He is in Love with it. 

Clerk. [Reads the Title] Twenty fix Depoſitions 
of Perſons of Quality and Worth, with Letters of 
the late Queen, Fatber Corker, and Mrs. Mary 
Grey, c. Publiſt'd by Command. 

Mr. Att. Gen. Read the reſt. 

Clerk. Mr. Fuller's Anſtwer to the chief Objections 
made againſt him, &c. — My. Jones made Oath, 
that he has paid 5000 l. more to ſeveral Perſons by 
the late King*s Order, that be nught compleat my 
Ruin, and invalidate my Evidence for ever, &c. 

Mr. Att. Gen. My Lord, we have proved his 

ubliſhing of theſe Books. We will now hear what 
— can ſay for himſelf. | 
M. Fuller. My Lord, I humbly beg you will 


hear what I have to ſay. 


L. C. J. Holt. Yes, yes, Have you any Coun- 
cil? 

V. Fuller. No my Lord, I have none; I have 
no Money to procure Council. I have put my 
Thoughts in Writing, and I beg leave to read it. 

L. C. J. Holt. But you muſt ſpeak to the Pur- 
poſe. What do you ſay concerning the publiſhing 
theſe Books ? | 

W. Fuller. That is what I have to offer. 

L. C. F. Holt. But can you make it appear 
that they are true ? 

Fuller. My Lord, I hope I ſhall. 
C. J. Holt. Have you any Witnefſes?. _ 

Fuller. I have none here at But if 
ar Lordſhip will pleaſe to hear the Terms upon 
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which the. Witneſſes would have come in, I can 
produce them : If your Lordſhip will grant your 
Warrant for Jones, I will forfeit my Lite if he ap- 


pear not. 

L. C. J. Holt. You might have had Subpen?'s 
for your Witneſſes againſt this Day. ; 

I. Fuller. My Lord, I did endeavour it; but 
I had not Money to bear their Charges. 

L. C. F. Holt. You made the ſame Excuſe be- 
fore the Houſe of Lords and Commons. 

. Fuller. If it can be made appear that I had 
any Aſſiſtance from the Houſe of Lords, or the 
Houſe of Commons, I own I am in the wrong. 

JL. C. J. Holt. What Aſſiſtance would you have 
had from them ? Or what would you have from 
me ? 

V. Fuller. The Houſe of Lords ſummoned me 
before them; and I defired— 

L. C. F. Holt. If you rake on you to write ſuch 
Things as you are charged with, it lies upon you 
to prove it at your Peril. 
| Mr. Att. Gen, My Lord, he did appeal to the 
Lords : and they gave him from Time to Time 
to produce his Witneſſes, and he could not do it, 

L. C J. Holt. If you have any Witneſſes, I 
will hear them; but to hear you make a Speech, 
it is to no Purpoſe, 

W. Fuller. My Lord, I hope you will believe it 
to be to the Purpoſe, if you pleaſe to hear me. 

Mr. Coniers. What ſignifies your Belief? 

V. Fuller. Why am I not to be believ'd ? 

L. C. J. Holt. What? Becauſe you have ſtood 
in the Pillory for an Impoſtor heretofore. 

Mr. Serj. Darnel. The whole Nation do not be- 
lieve you ; for the Lords and Commons did not, 
who repreſent the whole Nation, 

I. Fuller. The Lords did not think fit to put 
it to the Trial. Theſe Gentlemen charge me to 
have abuſed ſeveral Perſons: I would be glad to 
know who theſe Perſons are. 

Mr. Alt. Gen. I cannot tell who they are; your 
Book promiſes to make that appear, 

V. Fuller. If a Man of an ill Character abuſe 
the Nation, I hope I ſhall not ſuffer for thar. 

L. C. J. Holt. How came you to write theſe 
Books, that are not true ? 

W. Fuller. My Lord, I believe they are all true, 

Mr. Att. Gen. Produce the Original A ffidavits 
made by Jones, which you cauſed to be printed. 

Mr. Serj. Darnel. Produce the Receipts for 
the Money, which you ſay you have; and then you 
will do ſomething. 

V. Fuller. Do I ſay it? 

Mr. Serj. Darnel. Ves, if that Print be yours. 

. Fuller. I wonder a Man of your Gravity 
ſhould aſſert ſuch an Untruth in the Court. 

L. C. J. Holt. If you have any Witneſſes, pro- 
duce them. 


N. Fuller. My Lord, I preſume you cannot y 


but remember, that in Crone's Caſe I behaved my 
ſelf honourably, and was owned to have done the 
Nation good Service. 

L. C. J. Holt. That was formerly, and ſignifies 
nothing to what you do now. | 

. Fuller. I ventur'd ſeveral times into France, 
and back again: Shew me a Man that ever did fo 
beſides ? 

Mr. Att. Ges. If you had made out the Diſ- 
covery you pretended to make, I ſhould have 
commended you. | 

W. Fuller. After I had made that Diſcovery, 
the Court at St. Germains did what they could to 
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ruin me. There have been a great many Bool-z 
lately printed, toprove the Legitimacy of the Prince 
of Wales, and none of them taken notice of. 

L. C. J. Holt, You charge a great many Per. 
ſons with correſponding with France, and cannot 
prove it. 

I. Fuller. 1 charge none, my Lord. 

L. C. J. Holt. You charge all that are intimate 
in the Books. The ſame Mr. Jones will prove by 
undeniable Demonſtration, that he diſtribured more 
than 1800001. by the French King's Order to ſe. 
veral Perſons employed under the Government, 
Now theſe Perſons are ſcandalized; for you pro- 
duce no Proof of what you charge them with : And 
you ſay, I had the Original of this from Mr. Jones, 
&c. Where are they? 

. Fuller. If your Lordſhip will pleaſe to grant 
me your Warrant, I will produce them. 

L. C. J. Holt. It you take on you to make good 
theſe Things, you cannot in Juſtice require my 
Warrant to fetch in others to prove what you lay ; 
you mult prove it. | 

. Fuller. By his own Cenfcſſion, he has been 
guilty of High-Treaſon; and therefore will not 
appear without a Warrant. 

L. C. 7. Holt. You cannot pretend to have a 
Right to any Warrant, 

. Fuller. If your Lordſhip pleaſe to give me 
Leave to ſay ſomething in my Defence— . 

L. C. J. Holt, Yes, if it be to any Purpoſe, 

W. Fuller. I am unacquainted with the Laws, 
and have not— 

L. C. J. Holl. What is that to the Purpoſe ; 
You are not to make Libels, nor traduce Mint- 
ſters of State, What have you to ſay to that ? 

W. Fuller. When I had printed this Book, I was 
ſummoned before the Lords ; and after that was 
committed to the Fleet, My Friends were all cal- 
led before the Lords; and by my Lord Jeffreys 
and other Lords, there were ſuch Queſtions aſked, 
as I believe were never aſked before . 

L. C. J. Holt. This is not to be endured ; you 
do but aggravate your Crime, 

W. Fuller. This is not what I would offer. 

L. C. F. Holt. It you can offer any Matter to 
prove what you have writ, let us hear it. 

W. Fuller. Mr. Jones has confeſo'd himſelf guil- 
ty of High-Treaſon, and therefore cannot appear. 

L. C. J. Holt. Where is he? Where did he 
make this Confeſſion ? 

W. Fuller. In the Country. 

L. C. J. Holt. Before whom? 

W. Fuller. I do not know that; I was not with 
him when he did it. 

L. C. J. Holt. Where is the Man? 

. Fuller. If your Lordſhip will pleaſe to give 
me your Warrant, I will produce him. 

Z. C. J. Holt. Shall I make a Bargain with 
ou? Why have you not produc'd him all this 
while, before the Houſe of Lords, and the Houſe 
of Commons ? 

MV. Fuller. Mr. Attorney did ſay I appealed to 
the Lords. I was called before them; I made no 
Application to them, but was called by the Order 
of the Houſe. 

Mr. Ait. Gen, But you was there. 

V. Fuller. 1 was there; and there were Three 
Letters read of mine in the Houſe, and I deſire 
they may be read here. 

L. C. J. Holt. What is that to the Purpoſe ? 
Can you produce your Witneſſes? 

W. Fuller. Mr. Jones is now in 
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L. C. J. Holt. Have you not had Time enough 
to procure him ? 

WW. Fuller. My Lord, I cannot force him. I was 
with the Secretary of State, and told him, Jones 
will not come in voluntarily ; if the Lords will 
grant a Warrant, he may be brought. I offer d 
this to the Houſe of Commons too, but it was 
not granted, I could not force him. 

Mr. Serj. Darnel. The Secretary of State ſent 
one or two for him. 


IW. Fuller. He ſent no body. 


L. C. J. Holt. Gentlemen of the Jury, you hear 
what the Purpoſe of this Information is, and you 
hear how it is proved; and you hear the Witncſe 


ſay, He brought theſe two ſcandalous Books to 


the Preſs, and that he corrected them; and he 
owns, he was the Publiſher of them : And if you 
believe he did ſo, you are to find him Guilty. 


The Jury brought bim in Guilty, without going 
from the Bar. 
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CLXXIV. The Tryals of Colonel RicHaRD KiRKkBy, Captain 
JouN CONSTABLE, Captain CoopER WaDE, Captain 
SAMUEL VINCENT, and Captain CHRISTOPHER FOGG, at 
a Court-Martial in Jamaica, for Offences againſt the Ar- 


ticles of War, Octob. 8, 9, 10, 12. 1702. 1 


T a Court-Martial held on Board her 
TP Majeſty's Ship the Bredah, in Port- 
A Royal Harbour in Jamaica in Ame- 
Ry rica, the 8th, gth, ioth and 12th, 
aj Days of Ocfober, 1702. Preſent, 


* r 8 
n 


The Honourable William Whiſton, Eſq; Rear- 
Admiral of Her Majeſty's Ships for the Weſt- 
India Squadron, Preſident, 


Samuel Vincent, \ William Ruſſel, 
Jobn Hartnoll, Barrow Harris, 
Chriſtopher Fogg, Hercules Mitchell, 
Fobn Smith, Philip Boyce, 
Fobn Redman, Charles Smith. 
George Walton, 


Arnold Browne, Eſq; Judge-Advocate. 


Who being all duly ſworn, purſuant to the Act 
of Parliament, proceeded to the Trial of Fobn Ar- 
o8. 8. bur, Gunner of the Defiance, on a Com- 
pPlwkKhaint exhibited by Francis Knighton, 
Third Lieutenant of the Defiance, and George Fof- 
ter, Gunner of for hiding and con- 
cealing Forty three Barrels of Powder in the Wadd- 
Room, and covering them with Wadds and Coins, 
Sc. when a Survey of Her Majeſty's Stores of 
Ammunition after an Engagement was ordered ; 
and denying to the Surveyors, that there was any 
more Powder on Board, than was in the Powder- 
Room and Gun-Room, viz. One Hundred; 
which, upon a ſecond Survey, were diſcovered. 
It was proved alſo, That he had Two Keys to the 
Powder-Room ; and that having loſt or miſlaid 
his own, he, without making any Application to 
the Commanding Officer then on Board, who kept 
the other Key, prevailed with William Baker, Car- 
penter of the ſaid Ship, to break open the Door. 


In Mitigation of his Offence, he alledged, That 


examining into the Powder-Room, he found Three 
Barrels that had received wet, which cauſed his re- 
moval of the Forty Three Barrels ; but had little 
to ſay for his concealing them from the Surveyors. 
Whereupon the Court adjudged, That the ſaid Of- 


Ann. 


fence falling under the 33d Article of War, the 
ſaid John Arthur ſhould be carried from Ship to 
Ship in a Boat with a Halter about his Neck, the 
Provoſt-Marſhal declaring his Crimes; and all 
his Pay, as Gunner, to be mulct'd and forfeited 
to the Cheſt at Chatham; and be render'd unca- 
pable of ſerving Her Majeſty in any other Em- 
ployment. 


r Richard Kirkby, Comman- . 
der of the Defiance, was tried be- a 
fore the aforeſaid Court, (except Captain Samuel 


Vincent, and Captain Chriſtopher Fogg, who ap- 


peared as Witneſſes for the Queen,) on a Com- 
plaint exhibited by the Judge-Advocate on the Be- 
half of Her Majeſty, of Cowardice, Neglect of Du- 
ty, Breach of Orders, and other Crimes commit- 
ted by him at a Fight at Sea, commenced the 19th 
of Auguſt, 1702, off St. Martha, in the Latitude 
of Ten Degrees North, near the main Land of 
America, between the Honourable Fobn Benbow, 
Eſq; Vice-Admiral of the Blue Squadron of Her 
Majeſty's Fleet, and Admiral and Commander in 
Chief, Sc. on Board Her Majeſty's Ship Bredab, 
Chriſtopher Fogg, Commander, and Six other of 
Her Majeſty's Ships, viz. the Defiance, Richard 
Kirkby Commander; the Falmouth, Samuel Vin- 
cent Commander; Windſor, Jobn Conſtable, Com- 
mander ; Greenwich, Cooper Wade, Commander z 
Ruby, George Walton, Commander; and the Pen- 
dennis, Thomas Hudſon, Commander : And Mon- 
ſieur Du Caſſe with Four French Ships of War: 
Which continued until the 24th of Auguſt incluſive. 

The Witneſſes that were ſworn in Behalf of the 

3 Viz, 
The Honourable John Benbow, Ei; Admiral. 
2 Captains. 
8 Lieutenants, 


5 Maſters. 
5 Inferior Officers. 


21 
Who depoſed, That the ſaid Colonel Eichard - 
Kirthy, the Van in the Line of Battle, the 19th of 
| — 
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Auguſt, about Three in the Afternoon, the Signal of was not a Ship but, before and after the Battle, ſail. 


Battle being out, the Admiral was forc'd to fend his 
Boat on Board of Kirkby, and command his making 
more Sail, and get a-breaſt of the Enemy's Van, 
for that he was reſolved to fight them. About Four 
the Fight began ; but the ſaid Kirkby did not fire 
above Three Broadſides, then luffed up out of the 
Line, and out of Gunſhot, leaving the Admiral en- 
gaged with Two French Ships till dark, and the 
ſaid Kirkby receiving no Damage: That his Be- 
haviour cauſed great Fear of his Deſertion. At 
Night the faid Kirkby fell a- ſtern, leaving the Ad- 
miral to purſue the Enemy. 

That the 2oth, at Day- light, the Admiral and 
Ruby were within Shot of all the Enemy's Ships; 
but Colonel Kirkby was near Three or Four Miles a- 


ſtern. The Admiral then made a new Line of Bat- 


tle, and took the Van himſelf, and ſent to each 
Ship, with a Command to the ſaid Kirkby to keep 
his Line and Station; which he promiſed to do, but 
did not; keeping Two or Three Miles a-ſtern, tho? 
the Signal for Battle was out all Night, The French 
making a running Fight, the Admiral and Ruby 
plied the Enemy with their Chaſe-Guns till Night. 
That the 21ſt Day, at Light, the Admiral was on 
the Quarter of the Second Ship of the Enemy's 
Rear, and the Nuby on the Board-ſide, 
very near, who plied him warmly, and met the 
ſame Return; by which he was ſo much diſabled, 
tho? the Admiral came in to his Aſſiſtance, that he 
was forc'd to be towed off: And this prevented the 
Admiral's Deſign of cutting off the Enemy's ſtern- 
moſt Ship. This Action laſted Two Hours; dur- 
ing which Time the ſaid Kirkby lay a Broadſide of 
the Sternmoſt Ship; as did alſo the Windſor, Jobn 
Conſtable Commander, The Admiral then com- 
manded the ſaid Kirkby to ply his Broadſides on him. 
But this having no Effect, the ſecond Time he com- 
manded the ſame ; but he fir'd not a Gun: Nay, 
his own Boatſwain and Seamen repeated the Admi- 
ral's Command to him; but were ſeverely us'd, 
and threaten'd that he would run his Sword thro? 
the Boatſwain, And had the ſaid Kirkby done his 
Duty, and Captain Conſtable his, they muſt have 
taken or deſtroyed the ſaid French Ships. The Ad- 
miral, tho? he receiv*d much Damage in his Sails, 
Rigging, Yards, Sc. yet continued the Chaſe all 
Night. That the 22d in the Morning at Day-light, 
the Greenwich was Three Leagues a- ſtern; and the 
Defiance, Colonel Kirkby, with the reſt of the Snips, 
Three or Four Miles, the Falmouth excepted, 
whoſe Station was in the Rear: That the ſaid 


ed better than the Admiral.) About Seven in the 
Evening, it having been ſome time calm, a Gale 
of Wind ſprung , + the Admiral and Falmouth: 
were about Two Miles from the Enemy ; and at 
Eight, the ſaid Kirkby and his ſeparate Squadron 
was fair up with the Admiral: And this Day the 
Admiral fent away the difabled Ruby, George Wal. 


ton Commander, to Port- Royal; and under his Con- 


voy the Auna Galley, retaken from the French, 
That the 24th, in the Morning, about Two of 
the Clock, the Admiral came up with the Stern- 
moſt of the Enemy within Call, and the Falmouth 
pretty near; but the ſaid Colonel Kirkby, with the 
reſt of the Ships, according to Cuſtom, were Three 
or Four Miles a- ſtern. The Admiral and Falmouth 
engaged the ſaid Ship; and at Three the Admiral 
was wounded, his Right Leg being broke, but com. 
manded the Fight to be vigorouſly maintained; 
and at Day-light the Enemy's Ship appeared like a 
Wreck, her Mizen-Maſt ſhot by the Board, her 
Main- yard in Three or Four Pieces, her Foretop- 
ſail-yard the ſame, her Stays and Rigging all ſhot 
to Pieces. Soon after Day, the ſaid Kirkby, with 
the reſt of the Ships, being to Windward ot the ſaid 
diſabled Ship, he the ſaid Kirkby, with the reſt of 
his ſeparate Squadron, fired about Twelve Guns at 
the ſaid Ship; and fearing a ſmart Return from 
her, he lower'd his Mizen- Yard, his on 
the Caps, ſet his Spritſail, Spritſail Topſail, and 
Foretopſail Stayſail, and having waired his Ship, 
ſet his Sail, and run away before the Wind from 
the poor diſabled Ship, the reſt following his ſaid 
Example; tho' they had but Eight Men kill'd on 
Board them all (except the Admiral). The other 
Three French Men of War were at this Time of 
Action about Four Miles diſtant from their maim- 
ed Ship; whereupon the Enemy 1c:ing the Cow- 
ardice of the ſaid Colonel Kirkby, and the reſt of 
the Engli/h Ships, in a Squale bore down upon the 
Admiral, who lay cloſe by the diſabled Ship ; and 
having got in their Spritſail Yard, gave him all 
their Fire; and running between him and the diſ- 
abled Ship, remann'd her and took her in. The Ad- 
miral's Rigging being very much ſnatter'd, was 
oblig*d to lie and refit till Ten a-Clock, and then 
continued the Purſuit; and the reſt of the Fleet fol- 
lowing in the greateſt Diſorder imaginable, the 
Admiral commanded Capt. Fogg to ſtand a-breaſt 
of the Enemies Van, and then to attack him, and 
having then a fine ſteady Gale, the like not hap- 
pening during the whole Engagement ; and fur- 


Captain Samuel Vincent, ſeeing the Behaviour of ther ordered that he ſhould ſend to all the Captains 


the ſaid Kirkby, and the reſt, came up with the 
Admiral, and ſent his Lieutenant on Board, de- 
firing Leave to aſſiſt him, which was accepted: 
The ſaid Kirkby never coming up; and by his Ex- 
ample the reſt did the ſame, as it they had a Deſign 
to ſacrifice the Admiral and Falmouth to the Ene- 
my, or deſert. The Enemy were now about a 
Mile and an half a-head, ſtanding into the Shore 
with a ſmall Breeze at V. fetched within Sambey, 
the Admiral firing at the Sternmoſt till Night, and 


to keep the Line of Battle, and behave themſelves 
like Engliſhmen ; and this Meſſage was ſent by 
Captain Wade then on Board the Bredab. That the 
ſaid Colonel Kirkby on the Receipt of this Meſ- 
ſage, and ſeeing the Admiral's Reſolution to en- 
gage, came on Board him, who then lay wound- 
ed in a Cradle; and without common Reſpect of 
enquiring after his Health, he the ſaid Kirkby ex- 
preſſed theſe Words following, That he wwonder'd 
that the Admiral ſhould offer to engage the French 


continued the Purſuit ; and a Flemiſb Ship that again, it being not neceſſary, ſafe, nor convenient, 
was in Monſieur Du Caſſe's Company, on Board of having had Six Days Trial of their Strength; and 


which was all the French and Spaniſh new Gover- 
nors and other Officers, made her Eſcape, That 
the 23d, in the Morning, at Day-light, the Ene- 
my bore North-Wejt, diſtant about Four or Five 
Miles, the Admiral and Falmouth purſuing ; but 
the faid Colonel Kirkby, with the reſt of the Ships, 
being Three or Four Miles a-ſtern ; (tho? there 


then magnified that of the French, and leſſened 
that of the Engliſh. But the Admiral being ſur- 
prized at his Speech, ſaid it was but one Man's 
Opinion, and that he would have the reſt of the 
Captains; and accordingly ordered the Signal to 
be made for all the Captains to come on Board: 
and at this Time the Admiral and the reſt * — 

ips 
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Ships were to Windward, and within Shot of the 
Enemy, and had the faireſt Opportunity that in 
ſix Days preſented, to chaſe, engage, and deſtroy 
the Enemy. e 
That the ſaid Colonel Kirkby had endeavoured 
to poiſon the reſt of the Captains; forming a Wri- 
ting under his own Hand, which was cowardly 
and erroneous : The Subſtance of which was, Not 
to engage the Enemy any more. He the ſaid Co- 
lonel Kirkby brought it to the Admiral, who re- 
proved him for it, ſaying it would be the Ruin of 
all: Upon which he the ſaid Colonel Kiriby went 
away, but writ another in the following Words. 


2t a Conſultation held on board her Majeſty's Ship Bre- 
dah, the 24th of Auguſt, 1702. off of Cartha- 
gena, on the main Continent of America. 


It is the Opinion of us whoſe Names are under- 
written, Tl 

1. Of the great Want of Men in Number, 
Quality, and the Weakneſſes of thoſe they have. 

2, The general Want of Ammunition of moſt 
ſorts. 

3. Each Ship's Maſts, Yards, Sails and Rigging, 
being all in a great Meaſure diſabled. 

4. The Winds are ſo ſmall and variable, that 
the Ships can't be governed by any Strength: Each 
Shi | 

j Having experienced the Enemy in Six Days 
Battle, following the Squadron conſiſting of Five 
Men of War and a Fireſhip, under the Command 
of Monſieur Du Caffe ; their Equipage conſiſting in 
Guns from 60 to 80, and having a great Number 
of Seamen and Soldiers on Board for the Service of 
Spain, | 


For which Reaſons above-mentioned, we think 
it not fit to engage the Enemy at this Time, but to 
keep them Company this Night, and obſerve their 
Motion; and if a fair Opportunity ſhall happen of 
Wind and Weather, once more to try our Strength 
with them. 

ERicbard Kirkby, Samuel Vincent, John 
Conſtable, Chriſtopher Fogg, Cooper 
Wade, and Thomas Hudſon, 

That during the Six Days Engagement, he never 
encouraged his Men ; but by his own Example of 
dodging behind the Mizen- Maſt, and falling down 
upon the Deck on the Noiſe of Shot, and denying 
them the Proviſions of the Ship, the ſaid Men were 
under great Diſcouragement. That he amended 
the Maſter of the Ship's Journal of the Tranſactions 
of the Fight, according to his own Inclination. 

All which being proved aforeſaid : 

The ſaid Colonel Richard Kirkby denied the whole, 
excepting the pretended written Conſultation : 
Which being ſhewn to him, he own'd his own 
Hand and Name too. He brought ſeveral of his 
Men to give an Account of his Behaviour during 
the Fight; but their Teſtimonies were inſignificant ; 
and his Behaviour to the Court and Witneſſes 
moſt unbecoming a Gentleman. And being par- 
ticularly aſk'd by the Court, why he did not fire 
at the Enemies Sternmoſt Ship, which lay point- 
blank with him the 2 1ſt of Augy/t ? He replied, 
Becauſe they did not fire at him, for that they 
_— for him : Which Words upon ſeveral 

ions, during the Trial, he repeated Three 
&veral Times. 


om 


Where, upon due Conſideration of the Premiſes, 
of great Advantages the Engliſh had in Number, 
being Seven to Four, of Guns 122 more than the 
other; with his Acts and Behaviour as aforeſaid, and 
more particularly his ill- timed Paper or Conſulta- 
tion as afore-recited, which obliged the Admiral 
for the Preſervation of her Majeſty's Fleet, to give 
over the Chaſe and Fight, to the irreparable Diſ- 


honour of the Queen, her Crown and Dignity, and 


come to Port-Royal, Jamaica: For which Reaſons 
the Court was of Opinion, That he fell under the 
11th, 12th, 14th, and 2oth Articles of War; and 
adjudged accordingly, That he be ſhot to Death : 


But further decreed, That the Execution of Col. 


Kirkby be deferred till Her Majeſty's Pleaſure be 
known therein; but be continued a cloſe Priſone 
till chat Time. | 


Sy — Jobn Conſtable, Commander of the 
Windſor, was T ried before the aforeſaid Court, 
on a Complaint exhibited by the Judge Advocate on 
the Behalt of the Queen, for Breach of Orders, 

Neglect of Duty, and other ill Practices commit- 
ted during a Fight commenced the 19th of Auguſt, 
5 702, as aforeſaid, (Refer 10 Colonel Kirkby's 
rial.) | | 


The Witneſſes ſworn on the Behalf cf the Queen 


were, 


2 Captains, 
7 Lieutenants, 
5 Maſters, 
2 Other Officers. | 
The Honourable John Benbow, Ei; 
— Admiral. 
17 Witneſſes. 


Who depoſed, That Captain Jobn Conſtable 
never kept his firſt nor ſecond Line of Battle, but 
ated in all Things as Colonel Kirkby had done. 
That the Admiral had fired Two Guns to command 
him into the ſecond Line of Battle. That he did 
ſet more fail in order to come into the Line, and 
his Station z but upon Colonel Kirkby's calling to 
him to keep his Line, he accordingly did. That 
the Admiral ſent his Lieutenant Landgridge to com- 
mand him the ſaid Conftable to keep his Line of 
Battle within half a Cables Length of the Ship be- 
fore him, which was twice verbally delivered. And 
that he ſigned the Paper, Conſultation, as is in 
Colonel Kirkby's Trial aforeſaid ; tending to the 
Hindrance and Diſſervice of Her Majeſty, Sc. and 
was drunk during the Fight, &c. 

All which being fully proved as aforeſaid ; the 
ſaid Captain Jobn Conſtable, denied his Breach of 
Orders, or Neglect of Duty; but owned the ſign- 
ing the Paper, or Conſultation prepared by Colo- 
nel Kirkby, and did it at his Requeſt, and for 
that he had received Damage in his Maſts and 
Rigging ; and own'd no other Article to be true, 
but that he had fign'd to. He called feveral Witneſ- 
ſes to his Behaviour during the Fight ; who all 
declared he kept the Quarter-Deck during the 
Engagement, and encouraged his Men to fight; 
and that ſometimes he gave them Drams of Rum; 
and that Verbal Meſſage delivered by Lieutenant 
Landeridge, was delivered him in ſome Heat and 
Paſſion, and was underſtood to be, to keep the 


Line within half a Cable's Length, and to follow 
Kirkby, which he did, Lamm 
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himſelf, and ſeveral of his Men: He prayed the 
Mercy of the Court, and ſo concluded, c. 

Where upon due Conſideration of the Premiſes, 
the Court were of Opinion, that the ſaid Jobn 
Conftable, Captain, fell under the 12th, 14th, and 
20th Articles of War; and adjudged the ſaid 
* . Jobn Conſtable to be immediately caſhier'd, 
an 
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fell under the 11th, 12th, 14th and 20th Articles 
of War; and accordingly adjudged the ſaid 


Cooper Wade to be ſhot to Death: But it was far. 
ther declared by the Court, That the Execution of 
the ſaid Cooper Wade be deterred till Her Majeſty's 
Pleaſure be known therein, but be continued 2 
cloſe Priſoner till that Time. 


render'd incapable of ſerving Her Majeſty, and 


be impriſoned during Her Majeſty's Pleaſure, and 
ſent home to England a Priſoner in the firſt Ship 
the Admiral ſhall think fit; and be confined a 
Priſoner till then. | 
Aptain Cooper Wade, Comman- 
OF. 10, 12. 3 — Greenwich, was 
Tried before the aforeſaid Court; on a Complaint 
exhibited by the Judge Advocate, on the Behalf of 
the Queen, of high Crimes and Miſdemeanors, of 
Cowardice, Breach of Orders, and Neglect of Du- 
85 and other ill Practices, committed during a 
ight, commenc'd the 19th of Auguſt, 1702, as 
aforeſaid. (Refer to that Part of Colonel Kirkby's 
Trial.) 


The Witneſſes ſworn on Behalf of the Queen. 
The Honourable John Benbow, EVA; Admiral, 
9 Lieutenants, 
3 Maſters, 
3 Inferior Officers. 


16 Witneſſes. 


Who depoſed, That during the Six Days En- 
gagement, he never kept the Line of Battle, fired 
all his Shot in vain, not reaching half way to the 
Enemy; That he was often told the ſame by his 
Lieutenants and other Officers; but notwithſtanding, 
he commanded them to fire, ſaying they mult do ſo, 
or the Admiral would not believe they fought if 
they did not continue the Fire. That during the 
whole Fight the Admiral was engaged in, the ſaid 
Capt. Wade received but one Shot from the Ene- 
my; That he was in Drink the greateſt Part of the 
Time of Action; And that he ſigned the Paper or 
Conſultation drawn up by Colonel Kirkby, as afore- 
ſaid; and in the Time of Fight arraigned the ho- 
nourable Courage and Conduct of the Admiral. 

All which being fully proved as aforeſaid : 

That the ſaid Captain Cooper Wade denied the 
Arraignment of the honourable Courage and Con- 
duct of the Admiral, during the whole ſix Days En- 
gagement; declaring the Bravery and good Ma- 
nagement of the Admiral in this Time of Action, 
and that no Man living could do more or better, 
for the Honour of the Queen and Nation. He 
called ſome Perſons to juſtify his Behaviour, who 
ſaid little in his Favour. He begged the Mercy 
of the Court, and ſo concluded. Wohereupon the 
Court was of Opinion, That the ſaid Cooper Wade 


A 


One 12. ( 


Aptain Samuel Vincent, Com- 
mander of the Falmouth, and 
Capt. Chriſtopher Fogg, Commander of the Bredah, 


were tried before the aforeſaid Court, on a Com. 


plaint exhibited by the Judge-Advocate, for high 
Crimes and Miſdemeanors, and ill Practices in time 
of Admiral Benbow's Fight with Monſicur Da 


Caſſe as aforeſaid, in ſigning a Paper called a Con- 


ſultation and Opinion held on Board the Bredab, 
the 24th of Auguſt, 1702. (Which is Verbatim 
recited in Colonel Kirkby*s Trial, to which refer.) It 
tending to thegreat Hindrance and Diſſerviceof Her 
Majeſty's Fleet then in Fight : And the ſaid Paper 
ſo written, being ſhewed to each of them, they 
ſeverally owned their Hands to the ſame, But the 
ſaid Captain Vincent and Captain Fogg, for reaſon 
of ſigning the ſame, alledged, That being deſerted 
during each Days Engagement by Colonel Richard 
Kirkby in the Defiance, Captain Fobn Conſtable in 
the Windſor, Capt. Cooper Wade in the Greenwich, 
and Capt. Thomas Hudſon in the Pendennis, and 
left as a Prey to Monſieur Du Caſſe, they had great 
reaſon to believe they ſhould be Captives to the 
Enemy. And the Honourable Jobn Benbow, Eſq; 
Admiral, &c. coming into Court, declared, That 
during the Six Days Fight the ſaid Captain Fagę 
behaved himſelf with great Courage, Bravery, and 
Conduct, like a true Engliſhmen, and Lover of his 
Queen and Country : And that the ſaid Captain 
Samuel Vincent valiantly and couragiouſly behaved 
himſelf during the ſaid Action, and deſired Leave 
to come into his the ſaid Admiral's Aſſiſtance, then 
engaged with the Enemy, and deſerted by all the 
reſt of the aboveſaid Ships; which he did, to the 
Relief of the ſaid Admiral, who otherwiſe had fal- 
len into the Hands of Monſieur Du Caſſe. 

Whereupon the Court being of Opinion, That 
the ſigning of the aforeſaid Paper brought them 
under the Cenſure of the 2oth Article of War, 
accordingly adjudged Captain Samuel Vincent, and 
Captain Chriſtopher Fogg, to be ſuſpended : But the 
Execution thereof is hereby reſpited, till his Royal 
Highneſs Prince George of Denmark, Lord High 
Admiral of England, &c. his further Pleaſure be 
known therein. 

Capt. Thomas Hud/on, Commander of the Pen- 
dennis, died on Board his ſaid Ship, in the Harbour 
of Port. Royal, at Jamaica, the 


At Five a- Clock the 12th Day of Ofober. 1702. 
the Preſident, Sc. having finiſhed all the Buſineſs 
before the Court, diſſolved the ſame, 


1702. 
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FEET. 


CLXXV. The Trial of Haagen Swendſen, at the Queen's- 
Bench, for forceably taking away and marrying Mrs. Plea- 
fant Rawlins, Nov. 25. 1702. Mich. 1 Ann. 


N Wedneſday the 18th of November, 
5 the Grand - Jury of Weſtminſter 
found the Bill of Indictment againſt 
the Defendants. On that Day an 
S Habeas Corpus was moved for, and 
left at Newgate, and the Keeper refuſed to 
bring up the Priſoner on Thurſday, but brought 
him on Friday Morning; and he was Ar- 
raigned, and pleaded not Guilty ; and the Court 
then appointed the Trial to be on Wedneſday the 
25th, Tor being the laſt Day that he could be 
tried, to have Sentence given againſt Convicted 
Perſons in that Term. 

Mr. Swendſen moved for a longer Time, alledg- 
ing, That a German, a material Witneſs for him, 
was gone into 7ork/bire, The Court then told him, 
that if any Perſon would Swear that any of his Wit- 
neſſes could not be at the Trial on Wedneſday, the 
Court would put off the Trial; but no Oath there- 
of being ws the Trial came on upon the Day 
appointed. 


The Court being ſat, at which were preſent the 
Right Honourable the Lord Chief Juſtice Holt, 
Sir John Powell, Sir Littleton Powis, and Sir 
Henry Gould : 


Haagen Swendſen being brought to the Bar, Pro- 
clamation was made for Silence; and he being a 
Foreigner, claimed as his Right, the Benefit of 
a Party Jury; which was allowed him, and Leave 
to Challenge whom he would. He Challenged 
ſome ; and the Gentlemen ſworn were, viz. 


George Ford, Eſq; Francis Chapman, 

Enoch Roofe, Geat. Eraſmus Fobnſon, 

Timothy Thornbury, Eſq; Robert Bampton, Gent. 
Abraham Faulcon, Gent. | Matthew Boddin, 

Jobn Pack, Eſq; Thomas Pitts, 

James Boyneth, Gent. | Henry Henderſon. 


Cler. of Arr. Haugen Swendſen hold up thy 
Hand. Which he did. 

Cl. of Arr. Gentlemen of the Jury look upon the 
Priſoner at the Bar. He ſtands indifted by the Name 
of Haagen Swendſen, late of the Pariſh of St. Giles 
in the Fields, in the County of Middleſex, Yeoman ; 
for that on the Sixth of November 1702, one Plea- 
lant Rawlins, Gentlewoman, and a Virgin, and Un- 
married, Grand-daughter and Heir of William Raw- 


lins, Sen. then deceaſed, and Daughter and Heir of 


William Rawlins, Jun. before then alſo deceaſed, was 
above the Age of Sixteen, and under the Age of Eigh- 
teen, and then had Subſtance and Eſtate in Move- 
ables and in Lands and Tenements, viz. in Money, 
Goods and Chattels, to the Value of 2000 l. and in 
Lauds and Tenements to the Value of 20 l. per An- 
num, t Her and tbe Heirs of ber Body. 

And that the ſeveral Perſons, Swendſen, Bayn- 
_ Hartweli, Spurr aud Tho. Holt, the ſaid 61 

K 


Day of November, with Force and Arms, the ſaid 
Pleaſant Rawlins, as afcreſaid, being Unmarried, 
and Heir, and having Subſtance and Eſtate at the Pa- 
ri of St. Giles in the Fields, in this 2 the 
Lucre of fuch Eſtate and Subſtance of the ſaid Plea- 
ſant Rawlins, did unlatefully, felomouſly, violently, 
and againſt the Will of the ſaid Pleaſant Rawlins, 
take, carry, and lead away, with Intent to cauſe and 
procure the ſaid Pleaſant Rawlins, againſt her Will, 
in Matrimony to the ſaid _ Swendſen to be 


joined, and to him to be Wedded and Married ; and 


that the ſaid Haagen Swendſen being a Man of a 
diſhoneſt Converſation, and of none, or very little Eſtate 
or Subſtance, then, and there, by the Help and Pro- 
curement of the other Defendants, did feloniouſly mar- 
ry the ſaid Pleaſant Rawlins, - and was joined to her 
in Matrimony ; and then, and there, ber did car- 
nally know ; to the great Diſpleaſure of God, againſt 
the Laws of the Queen, to the Diſerace and Diſpa- 
ragement of the ſaid Pleaſant Rawlins, and to the 
great Grief and Diſconſolatian of all her Friends, to 
the evil Example of all others, againſt the Form of 
the Statute, and againſt the Queen's Peace, her Crown 
and Dignity, And that the ſaid Tho. Holt, after 
the - ſaid Pleaſant Rawlins bad been ſo unlawfully, 
violently, and feloniouſly taken, carried, and led 
away, and to the ſaid — Swendſen Married 
and Wedded as aforeſaid; well knowing the ſaid Plea- 
fant Rawlins 20 have been ſo taken and lead away 
againſt her Will, and to the ſaid H Swendſen 
to be Wedded and Married, afterwards, viz. the ſaid 
Sixtb Day of November, in the ſaid firſt Year of the 


| Reign of this Queen, at the Pariſh aforeſaid, the ſame 


Pleaſant Rawlins, and alſo the ſaid Haagen Swend- 
ſen, did wilfully, knowingly and feloniouſly receive, 
abet, comfort, conceal and aſſiſt, the ſaid Haa- 
gen Swendſen, with the ſaid Pleaſant Rawlins ts 
lye, and her carnally to know, then and there did fe- 
loniouſly incite, abet, help, cauſe and procure, againſt 
the Form of the ſaid Statute, and againſt the Queen's 
Peace, her Crown and Dignity. . . 

Cler. of Arr. Upon which Indictment he hath 
been arraign*d, and pleaded not Guilty, put him- 
ſelf upon God and you the Jury at the Bar, being 
half Foreigaers and half Natives. N 

Cryer. O yes! If any one will give Evidence on 
Behalf of our Sovereign Lady the Queen, againſt ' 
the Priſoner at the Bar, let them come forth, and 
they ſhall be heard; the Priſoner ſtands at the Bar 
for his Deliverance. 

Mr. Swend/. Pray, my Lord, let me have Pen 
and Ink, I am not allowed Counci) ; (which his 
Lordſhip granted.) My Lord, I would beg the 
Favour of your Lordſhip, that the Evidence may 
be examined apart, 


Mr. Soll. Gen. Is it not your Lord- Sir Sine 


ſhip's Pleaſure to call the other Jury, Hercourr. 
the Facts are ſo twiſted together, and have ſuch a 
Dependance one upon another, that there will be 


ir. 


an Inconvenience to us, if it be otherwiſe ? 
M m m 


450 15 The Trial of Haagen Swendſen. Mich. x "ON 


Mr. Serj. Darnel. They may ſtand at the Bar 
by themſelves. 

Mr. Mantagye. Or elſe it will break our Evi- 
dence : They may ſtand on che other ſide. 

L. C. J. Holt. He muſt be tried ſingle. 

Mr. Soll. Gen. May it pleaſe your a and 
Gentlemen of the Jury, I am af Council for the 
Queen: It was formerly reckon'd a leſs Crime to 


ſteal a Fortune of 10000 l. than to ſteal 12 d. of her 
Money or Goods; but in the Third Year of the 


Reign of King HenryVII. to cure this Defect in the 
Law, an Act of Parliament was made, whereby the 
taking away a Women, having Goods or Lands, or 
being an Heir apparent, contrary to her Will, and 
afterwards Marrying ber, is made Felony, and up- 
on this Law the preſent Iadi&ment is growded. 
Pleaſant Rawlins was che Daughter of Mr Hilliam 
Rawlins ; he hav ing left her a conſiderable Eſtate, 
appointed George Bright and Willow Buſby to be 
her Guardians. Mr. Bright being dead, che ogher 
Guardian Mr. Buſby, tor the better Education of 
Mrs. Rawlins, placed her under the Care of his 
Siſter Sabina Buſby. Mrs. Buſby and Mrs. Raulius 
have lodged about Three Years laſt at the Houſe of 
the Widow Nightingale. Haagen Stuendſen, with 
Mrs. Bayiton, lodged at Mrs. Blake's in Holbourn, 
and there they firit projected and contri vd how they 
might make a Prey of this young Gentle woman. 
The firſt Step they took towards executing this De- 
n, was to get Ladgings at Mrs. Nightingal?s 
ouſe for Mrs. Baynion ; for which Purpoſe ſhe 
was to paſs for a Country Gentlewoman of a plen- 
tiful Fortune. One Mrs. St. John was ſent to Mrs. 
Nightingale to take Lodgings for Mrs. Baynton, 
commending her to be a very Woman; and 
that haying the Misfortune of a Law-ſuit, and being 
obliged for that Reaſon to attend it in Town, twas 
her greateſt Care to lodge in ſo reputable a Houſe as 
Mrs. Nightingales was. Under this Pretence, Lodg- 
mgs were there taken for her. At her firſt coming, 
ſhe was farced to put on a Diſguiſe ; ſhe ſeem'd 
to live a virtuous Life, that ſhe might ingratiate her 
ſelf intq the Favour of the Family, as often as ſhe 
had an Opportunity of converſing with any of them: 
She pretended ſhe had a Brother of a good Eſtate, 
one of the beſt Men in the World; and ſhe hop'd 
he would ſhortly come to Town, that ſhe might ſee 
him. In a little time after came this Swend/en 
(being nothing related to her) and appeared as her 
Brother, and frequently viſiced her under Pretence 
of that Relation. But Mrs. Bayntox was too well 
knayn ip Tovn to continue long undiſcover'd ; No- 
tice was ſoon given to Mrs. Buſb of the vicious Life 
Mrs. Baynton had led, and that he was not fit to be 
in the tame Hauſe with her. Mrs. Bayntan having 
diſcoygr this, and finding ſhe had no Time to 
bring about her Defigns by Frauds and Wiles, and 
that no other Ways was left but open Force, the Pri- 
ſoner at the Bar and ſhe tack Meaſures accordingly; 
and in oder thereto *twas agreed, that aWrit ſhould 


be taken out againſt Mrs. Rawlins. Mrs. Baynton 


contrives to get Mrs. Rawlins and Mrs. Buſby into 
a Coach, andata Place appointed a Signal was given, 
and the Writ executed; and Mrs. Buſby, Mrs. 
Rawlins, and Mrs. Baynton, were all carried in the 
Coach tothe Star and Garter Tavern in Drury- Lane, 
where particular Care was taken to ſeparate Mrs. 
Byſby and Mrs, Rawlins, becauſe unleſs they did 
that, they could not hope to accompliſn their De- 
ſigns. Mrs. Buſey was by Force kept at that Tavern, 
without anyProceſs againſt her till the Marriage was 
over 3 but Mrs. Rawlins was forcibly carried to 


Hartwells the Bailiff's Houſe. Mrs. Ba 
tended to be much concern'd for Mrs, — — 
went in all Haſte to call ſome of her Friends to be 
Bail for ber. Some Time after Mrs. Rawlins was 
got to HartwelPs, in comes Mrs. Baynton, pretend- 
ing that by mere Accident ſhe had diſcover'd a 
1 chere, hearivg her Name as ſhe was ing 
oy the Door; that ſhe had been in Search, but could 
ud no Help; and that her laſt Hopes was her dear 
Brother Swendſen, and ſhe daubted net but he 
would Bail her: He by Agreement had been plac'd 
near theBailiff's, and ſo was ſoon found, and brought 
thicher, and was wery ready to affiſt her. In order 
to her Diſcharge, the Priſoner, the Bailiff, and Mrs, 
Baunton, carry'd Ms. Rewlins to another Tavern 
where hey had a Parſon ready for the Purpoſe, od 
there his yo Gentle woman, uc diversArtifices, 
of which you Hall have a full Account, was con- 
Rraw'd to Marry. Theſe are ĩhe principal Circum. 
ſtances, and they ſhall be plainly proved to you. 
Mr. Serj. Darnel. My Lord, 1 think it neceſſary 
to open a little the Manner of getting chis young 
Lady away, and the Cantrivance of getting her in- 
to the Coach z for your Lordſhip knows, that if any 
are taken away without their Conſent, tho? they do 
afterwards conſent to be Married to ſuchTaker, yet 
he is guilty within this Statute. They were reſolved 
to take this Woman by Force, when they found they 
could not otherwiſe accompliſh their End. And 
Mrs. Baynton knowing Mrs. Au and Mrs. Rawlins 
were uſed every Friday Morning to go to a Chapel 
called Oxendon Chapel, Mrs. Baynton ſaid, I am go- 
ing to Golden-Square, and if you are going to the 
Chapel, Pll ſet you down if you pleaſe : They, glad 
of ſuch a Convenience, thought no Harm, but wenc 
in the Coach. They had gone no further than Dart. 
mouth-Street, but theſe Bailiffs come. Hartwell 
opens the Coach, and goes into it; they cry out to 
the People for Help; Hartwell pluck'd up the Glaſ- 
ſes, and thoſe Bailiffs about the Coach cryed, I is 
an Arreſt of a Cheat that owes Money to Tradeſmen. 
By this Means they carried her to the Star and 
Garter in Drury-Lane, When they had them there, 
the next Thing was to get her away from her Friend 
Buſby, for unleſs that were done, they deſpair'd of 
getting her to marry —_ Mrs. Baynton pre- 
tended to go find out Mrs. Rawlinss Friends to Bail 
her; but that was to meet with Swend/en : As ſoon 
as Mrs. Baynton was gone, the Bailifts forced Mrs. 
Rawlins from Mrs. Buſby, and Mrs. Buſby was kepe 
there by Force till Five a-Clock, till all was over. 
The Bailiffs, as they carried Mrs. Rawlins away, 
called her Jade and Slut, and bid her pay her 
Debts ; and faid, Put on your Maſk you Jade, for 
we will have no Mob to reſcue you ; ſhe put on her 
Mafk, and the reſt of the Bailiffs followed her, and 
ſaid, She was a Cheat and was arreſted. Then it was 
Time to open the Scene. Hartwell carried her to 
his Houſe, and Mrs. Bayntox pretending to becoming 
by and hearing of her Name, open'd the Door, and 
by an extraordinary Manner burſt into the Houle, 
and told her, Madam, I went to all your Friends, 
but could find none at home; but I have been <vuth 
my dear Brother Swendſen, who will come with ano- 
ther to Bail you, and till not be long before they 
come z for they were placed at the Five Bells very 
near Hartwel's Houſe : Upon this ſhe went out 
again, and brought in Swendſen, and one Holt who 
keeps the Mitre — in King-Street, Weſtminſter. 
And truly whea they were there, and talked of be- 


ing Bail, then they would all go in a Coach to the 


Vine Tayetn, the Place where they deſigned the 
Marriage; 


Marriage; and they had got Two proper Inſtru- 
ments ready there for the Buſineſs, the Chaplain 
and the Clerk of the Hleet. When they had her 
there, my Lord, the Bailiff aſked if ſhe had any 
Bail? Mrs. Baynton ſaid, that Mr, Stendſen and 
Mr. Holt would be her Bail; the Bailiff ſaid, J 
«vill not take Swendſen's Bail, be is a Man I know 
wat, but Mr. Holt I know, I will take his. The 

Woman begged upon her Knees, for Chriſt's 
Sake let me ſend for my Friends; and they pre- 
tended to ſend for abundance of them, but none 
came, Then ſhe was threatned with Newgate, for 
that often came out; I you cannot get Bail, to 
Newgate you muſt go, and there muſt lie, This was 
often ſaid by Hartwell, Then Mrs. Baynton cry'd 
(as ſhe could do at command) O how I pity you, 
Mrs. Rawlins, Is there no way in the Law to help 
you ? I believe if you were married that would put 
an End to the Action. Then ſpeaking to the Bai- 
liff ſaid, JF this Gentlewoman were married, would 
it not put an End to it? The Bailiff ſaid, I can't 
tell but it might, if ſuch a Thing were. Well, now 


her rich Brother Swend/en is propoſed, ſhe muſt 


be married to him; the Bailiffs threatning her ſe- 
verely, that to Newgate ſhe muſt go if ſhe did 
not. Immediately they brought in the Chaplain 
and Clerk of the Hleet, and read the Form of Mar- 
riage, and after carried her to ſeveral Places, leſt 
they might be followed and prevented, Beds being 
provided for the Purpoſe at thoſe Places, as your 
Lordſhip ſhall hear. And, my Lord, this taking 
of this Woman thus away againſt her Will, is an 
Offence againſt the Act of 3 Henry VII. and my 
Lord, we deſire that the Statute may be read. 

I. C. J. Holt, It ſhall be explain'd. 

Mr. Broderick. My Lord, there was a whole 
Night compleated before the Priſoner was ſciz- 
ed. | 

Then Mr. W. Buſby is called for, and ſworn. 
He is aſked, Do you know Mrs. Pleaſant Raw- 
lins ? | 

Mr. Serj. Darnel. Give an Acconnt of her. 

Mr. Buſby. She is the Daughter of William 
Rawlins deceaſed, who left his Eſtate to Dr. Bright 
and my ſelf, to be fold for Payment of his Debts 
and Legacies, and left the Surpluſage to his Daugh- 
ter, which is about 2000 J. 

Mr. Serj. Darnel. What Lands has ſhe ? 

Mr. Bu/by. She has 20 J. a Year. 

Mr. Serj. Darnel. What Age is ſhe of? 

Mr. Buſby, She is near Eighteen. 

Mr. Montague. Was ſhe ever married, or no? 

Mr. Buſhy. She was unmarried. 

Then Mrs. Sabina Buſby was called and ſworn, as 
alſo Mrs. Nightingale. 

Mr. Swendſen. My Lord, I beg the favour that 
only one Witneſs be heard at a Time. 

Mr. Soll. Gen. Mrs. Nightingale, Do you know 
Mrs. Pleaſant Rawlins, and Mrs. Buſby ? 

Mrs. Nightingale. Yes, I do. 

Mr. Soll. Gen. Have they lodged at your Houſe ? 

Mrs. Nightingale. Yes. 

Mr. Soll. Gen. How long? | 

Mrs. Nightingale. Above Three Years. 

Mr. Soll. Gen. Have you any Knowledge of Mrs. 
Baynton ? 

Mrs. Nightingale. Yes, 

Mr. Soll. Gen. How came you acquainted with her? 

Mrs. Nightingale. One Mrs. St. Jobn came to me 
to know whether I took Boarders? I ſaid, I had 
taken ſome, but would rake no more, unleſs it were 
the ſame Ladics again, 


Y 
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L. C. J. Holt. Who was it came to you? 

Mrs. Nightingale. One Mrs. St. Jobn. 

Mr. Soll. Gen. Mrs. Nightingale, ſpeak out, that 
my Lord may hear you. 

L. C. J. Holt. Did Mrs. Buſby lodge with you? 

Mrs. Nightingale. Yes, my Lord, we were very inti- 
mate before; and ſince it pleaſed God to take away 
her Huſband, I was pleaſed with her, and very wil- 
ling to take her into my Houſe. | 

Mr. Soll. Gen, Acquaint his Lordſhip how 
Mrs. St. Jobn came to you. | 

Mrs. Nightingale. Yes, my Lord, as near as I can. 
She came to me, and aſk*d me, if I took Boarders ? 
I told her, No, I would take none, except it were 
thoſe Ladies I had before : She told me, ſhe had an 
Acquaintance that was a Widow Lady that came 
out of Wiltſhire, about a Suit of Law, and would 
be in a very ſober Family near a Church. But how- 
ever, I denied her Lodgings, and did expect to hear 
no more of her. But about three Weeks or a Month 


after, ſhe came to me again, and aſked me whether 


I had altered my Reſolution. 

L. C. J. Holt. Go on. 

Mrs. Nightingale. My Lord, Mrs. St. Jobn ſaid, 
that the Lady was come to Town on the Saturday 
Night before, very much indiſpos'd in her Journey. 
I aſked her whether ſhe knew this Baynton or no? 
Mrs. St. Jobn ſaid, Ves; ſhe was very intimate in the 
Family, and ſhe ſaid a great decal more of her, 
which I cannot remember. She ſaid alſo, that ſhe 
would have Boarded her her ſelf, and would have 
been glad of her Company, if ſhe had had Conve- 
niences for her. Then ſhe aſked me, whether ſhe 


ſhould come her ſelf and give her own Character? 


We thought no harm, ſhe being a Woman, and not 
a Man, She further ſaid, that Mrs. Baynton had 
ſeen a.Maid whom I knew, and ſhe believed ſhe 
would take her, I enquired of another who lived 
in the Mews, if he knew Mrs. Baynton ; he laid, Yes, 
and that ſhe came of a good Family, At length 
ſhe came, and made a very modeſt Appearance in 
her Behaviour and Garb. She ſaid to me, that I 
was very curious in taking in Boarders, and for 
that ſhe liked me the better. I conſented ſhe ſhould 
come. She aſked me what I would have a Week? 
I told her Twelve Shillings for her ſelf, and Ten 
Shillings for her Maid. She concluded to come on 
the Wedneſday following ; which ſhe did with her 
Maid, a modeſt Girl, and a Neighbour, which gave me 
the more Encouragement, She carried her ſelf very 
well till Michaelmas-Day at Night, when we heard of 
her new Brother; ſhe ſeem'd elevated at the News, and 
fell into Convulſion-Fits, which I believ'd were real 
Fits. She ſaid ſhe had a dear Brother, a good Chri- 
ſtian, and he would come on the Morrow. When 
he came, he brought two Gentlewomen with him, 
very modeſt, which I never ſaw before, nor ſince. 
Mrs. Baynton made a Pot of Coffee, and ſent for a 
Bottle of Wine, and ſhe told her Brother before 
me, what good Lodgings ſhe had, and ſaid ſhe 
wiſhed he would come and lodge near them, for ſhe 
knew he had but a puny Stomach, and believed he 
would like her Victuals. He ſaid it was not conve- 
nient for him, becauſe his Buſineſs called him every 
Day to the Change. She ſaid alſo, there was a Bow- 
ling-Green near them, where he might divert him- 
ſelf. But all would not do. She aſked me what I 
would have a Meal if her Brother ſhoutd come at 
any Time: I faid, when I had other Ladies, if 
any of their Friends came, I had Twelve-Pence 
a Meal of them, On Friday he came; I went to 

M m m 2 Church, 
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Church, and left them together at Cribbage, as I 
found them at my Return. 

L. C. J. Holt. What Day of the Week was 
this? 

Mrs. Nęblingale. The Friday before the Sacrament. 
Mrs. Baynton ſaid to Mr. Swendſen, before Mrs. 
Buſby, You have an extraordinary Hand at making 
Punch; ſo they agreed to make a Bowl the Monday 
following ; but Mrs. Rawlins hardly drank any, ſhe 
not liking any ſtrong Liquors. After this, ſhe told 
me, her Brother was very ill of his Journey, being 
lately come out of the Country, tho? I don't under- 
ſtand he was in't. The Monday before Michaelmas- 
Day, we were at Dinner with two more than our 


Family, when Mrs. Baynton ſaid, ſhe had an Inte- 


reſt in a Norway Ship, and invited us all aboard ; 
But he, viz. Mr. Swendſen, did not come to our 
Houſe till Four Days after ; but on Friday we con- 
| cluded to go on Saturday; there were Eight of us 
in Company in all, Mrs. Rawlins, Mrs. Buſby, I ard 
my Daughter, and Mr. Ball another Lodger, belong- 
ing to the Exchequer. We went, and had much Diſ- 
courſe ; after having drank a Glaſs of Wine, the 
Cloth was laid, and the Maſter offered a Bowl of 
Punch; ſays Mr. Sreendſen, Ladies, I wou'd pleaſe 
you all, and leave you all to your Liberties io drink 
what you pleaſe. | | 

. L. C. J. Holt. Is this Perſon Mrs. Baynton's Bro- 
ther ? 

Mrs. Nightingale. This is he that went for her 
Brother. 

L. C. J. Holt. Whereabouts is your Houſe? 

Mrs. Nightingale. Near Tuttle-fields. 

Mr. Soll. Gen. This Mrs. Baynlon came to you 
under the Character of a Country Lady on a Law- 
Suit; do you underſtand that ſhe was ſo ? 

Mrs. Nightingale. My Lord, She ſaid ſhe came 
from the Bath. 

Mr. Soll. Gen. You miſapprehend the Queſtion ; 
Do you underſtand that her Pretence was true or 
not ? | 

Mrs. Nightingale. I enquired of ſeveral Perſons, who 
acquainted me that the Bayntons lived in Wiltſhire ; 
but it was not long before we began to ſuſpect her, 
for there ſeemed to be an extraordinary Love be- 
tween her and Swendſen, more than is uſual be- 
tween Brother and Siſter. I ſaid, Madam, I won- 
der yu don't marry your Brother. She ſaid, ſhe 
thought that *rwas not lawful. I ſaid there was 
ſuch a Thing done in Weſtminſter, of a Man's mar- 
rying Two Sifters. 

Mr. Soll. Gen. Pray call to mind what Time it 
was that you firſt gave Notice to her that ſhe ſhould 
not continue in your Lodgings. | 

Mrs. Nightingale. When I firſt miſtruſted her, I 
gave Notice of it in my Family. But we being all Wo- 
men, and fearful of her, thought not fit to give her 
Warning till her Month was up. But before that, 
ſhe came to me, and told me, and ſaid Mrs. Night- 
ingale, I have received a Letter from my Siſter 
Baynton in the Country, which informs me, that 
the Truſtees will agree, and fo I deſign to return 
when my Month is up, for this Town is very 
chargeable. Very well faid I, for I expect ſome 
Ladies very mortly. I went down to my Family 
and expreſo'd my Joy to them, and ſaid, I was very 
glad Mrs. Baynton had prevented me, for if ſhe had 
not given me Warning, I would have given her 
Warning, for I reſolved ſhe ſhould not ſtay. 

Mr, Soll. Gen. Mrs. Nightingale, it feems you 
had Notice of Mrs. Bayntor's ill Carriage; did you 
take any Notice of it to her {elf ? 
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Mrs. Nightingale. No ; I did not 
Maid Notice as ſoon as I ſuſpected — 2 ws 

Mr. Soll. Gen. Do you know whether the Maid 
had told any Thing to her or not. 

Mrs. Nightingale. The Maid ſaid to her, Madam 
don't you ſee a Strangeneſs in the Family? Yes ſaid 
ſhe, I can ſee and bear a great deal; but when 
I am rouzed, I'll be like a Lion. 

Mr. Soll. Gen. How long was this before Mrs 
Rawlins was taken away? 

Mrs. Nightingale. I can't prefix the Time, but it 
_ —_ ſhe gave me Warning. 3 

C. J. Holt. Was ſhe gone from 
before this Thing happen'd, . 2 82 

Mrs. Nightingale. No, my Lord the told me on 
Wedneſday that her Time was out; but ſaid, There 
is a Fellow in Town that I fear will cheat me, and 1 
am taking out a Statute of Bankruptcy againſt 
him, which I think will cauſe me to ſtay in Town a 
Week longer ; ſhe alſo told me, ſhe had taken a 
Place in the Coach to go on Thurſday, but mult 
loſe her Earacſt, for this Buſineſs would detain her 
a Week longer. | 

Mr. Raymond, Did you ever obſerve they were 
together in private ? 

Mrs. Nightingale. No, my Lord, we never had 
any Suſpicion of Mr. Swend/en, but of the Woman; 
for ſhe could put on all Manner of Diſguiſes. 

Mrs. Buſby being called, ſbe is fworn. 

Mr. Soil. Gen. Mrs. Buſby, pray do you know 
Mrs. Rawlins ? 

Mrs. Buſby. Yes, I do. 

Mr. Soll. Gen, How came you firſt acquainted 

with her ? 
Mrs. Buſby. My Brother Buſby was one of her 
Guardians, and put her under the Care of my Huſ- 
band, while he was living, which was four Years 
ago this Chriſtmas. She came to us by the Con- 
ſent of her Guardian. 

Mr. Soll. Gen. At what Place did you lodge? 

Mrs. Buſby. We lived in Stretton-Grounds, but 
ſince my Huſband died, which is Three Years laſt 
July, I left Houſe-keeping, and then we went and 
lodged at Mrs. Nightingale's. 

Mr. Soll. Gen. How long have you continued at 
Mrs. Nightingale's ? 

Mrs. Buſby. We have continued there ever ſince. ' 

Mr. Soll. Gen. Do you know Mrs. Baynton? 

Mrs. Buſby. Yes, I do, ihe lodged at Mrs. 
Nightingale's. 

Mr. Soll. Gen. Was there any body who uſed to 
come to her there ? 

Mrs. Buſby. None except a Change-Woman. 

Coun. Do you know any Thing of Mr. Send. 


ſen ? 


Mrs. Buſby. Sir, The firſt of his coming to Mrs. 
Nightingale's, was the Day after Michaeimas-Day. 
Mrs. Baynton ſaid, that ſhe hed a Brother that was 
to come to Town, which he did the Day after, 
with Two Gentlewomen, which I never ſaw, either 
before or fince z but Mr. Swendſen after this came 
ſeveral Times to her as her Brother, her Siſter's 
Huſband ; and ſhe defired that he might dine with 
her ſometimes 3 for which ſhe agreed with Mrs. 
Nightingale at 12 d. per Meal. | 

Mr. Soll. Gen. Was this Mrs. Rawlins at any 
Time in private with Sendſen? 

Mrs. Bigfby. Never that 1 know of in all my 
Life; we were always in Company together when 
he dined there, and the Times that he dined there 
we computed to be 9 or 10 3 he was there ſome- 
times when we were not at home. 


Mr. Sal. 
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Mr. Soll. Gen. How did Mrs. OY her 
when ſhe was at Mrs. Nightingal?s 

_ Buſby. We thought very well of her, till at 
laſt we diſcerned too much Freedom between Mr. 
Stoendſen and her ſelf ; we ſuſpected her Virtue, and 
thought ſhe would Drink ; and were informed ſhe 
would Swear : She ſaid ſhe muſt ſtay in Town 
about a Month or Six Weeks abour a Suit of Law, 
Her Maid told her of the Strangeneſs of the Family; 
ſhe ſaid they had beſt be Civil, or elſe ſhe would 
ſtay and plague them. She told Mrs, 1 at 
length, the Town was chargeable, and her ulineſs 
done, and that ſhe would return into the Country. 

Mr. Soll. Gen. What do you know concerning 
Mrs. Rawlins being taken away ? 

Mrs. Buſby. Mrs. Baynton knowing it was our 
Cuſtom to go to Oxenden Chapel every Friday Morn- 
ing, ſhe came and told us ſhe had occaſion to go to 
Golden-Square z and that being in the Way, ſhe in- 
vited us to go with her in the Coach, and ſhe 
would ſet us down at or near the Chapel. When 
we came to Dartmouth ſtreet, ſomebody bid the 
Coachman ſtop: I expected The ſhould ſet us down 
as ſhe promiſed. On that ſide where I fat, there 
were old Buildings, and as I was looking out, I heard 
Mrs. Baynton cry out to the Coachman, Drive 
on; and all of a ſudden I ſaw a Man in the Coach, 
which was Hartwell the Bailiff, Mrs, Rawlins and I 
were in a very great Fright, knowing nothing, I 
ſaid for God's ſake let's come out, we are not con- 
cerned. Hartwell ſaid we were the Perſons that he 
came for, I begg'd of him to let us come out: 
Hartwell had his Arms about Mrs. Ratlins's Side, 
and ſaid, *tis this Lady and you that I am concerned 
about, I aſk'd him what'it was. Said he, let you 
and I have two or three Words together, and all 
will be well enough. I ſaid, you don't think J will 
ſay any thing to you, unleſs I have my Friends by 
me; Mrs. Baynton in the Coach, ſaid, No, Madam, 
be ſure you don't. I could not tell what he would 
do with us; at length he carried us all to the Star 
and Garter Tavern in „ I preſs'd him to 
let us go to Fleet. ſtreet, for I had Friends there. 
Hartwell was very angry, and would hear nothing 
of it. When we came to Drury-Lane, Mrs. Baynton 
would have had us put on our Maſks; I ſaid I had 
done nothing amiſs, and I would not. When we 
were in the Room at the Tavern, Mrs. Baynton 
haſtned out of the Room as faſt as ſhe could, pre- 
tending to go for my Friends. Mrs. Rawlins and I 
were in a great Conſternation, wondring what they 


would do with us: I took hold of her Arm, and 


told her J would live and die with her. The Bai- 
liffs came in, and ſaid ſhe was their Priſoner, -and 
took her by Violence from me: They told me ſhe 
mult go with them, for they ſaid ſhe was arreſted 
by a Writ out of one Court, and I by one out of 
another, When ſhe was going, I put my Head out 
of the Window, and cry*'d Murder, Murder, ſeve- 
ral times: When I pulld in my Head again, Spurr 


laid, What have you got by your Bawling? And fnid 
they were better known there than I. They brought 


a Man to me, who ſaid he had Orders to keep me, 
and that he had only a Crown for his Pains ; but he 
would not ſuffer me to ſend for any body. The 
Gentlewoman of the Houſe came up, and ſaid 1 
had done a Diſkindneſs to her Houſe by crying out 
Murder : She ſaid to me, Look and ſee whether 


your Name be ſpelt right, for it may be a falſe Ar- 
reſt, Sc. Vateman that went away with Mrs. Raw- - 


lins, came back again, and ſaid, the young Woman 
was well, and 


Baymon, or her 


t he left her cating Fowl and 


Bacon; I faid, I wiſh ſhe was well. The Gentle- 
woman of the Houſe bid the Bailiff ſhew me the 
Writ : He ſaid he could not read well; but there 
was the Name of Sabina Buſby, at the Suit of one 
Jones : But when he heard my Complaints a con- 
ſiderable while, he ſaid he would go to my Friends, 
and would go as cheap as a Porter, and as ſoon. I 
ſent him to Mr. Thornton and Mr. Naſb: He pre- 
tended to go, but return'd no more till Night. 

Mr. Soll. Gen. You ſay you cry'd out Murder, 
how did Mrs. Rawlins behave her ſelf then ? 

Mrs. By/by. It was her great Fright and Crying 
that made me endeavour her Reſcue ; when we ſaid 
we wou'd die together, then it was when they 
forc*d her from me; the Surprize was ſo great that 
made me cry out after that manner that I did : Up- 
on which ſome Neighbours came in, but they told 
them it was an Arreſt, and therefore they would 
not meddle in it. 

Mr. Soll. Gen. Mrs. Buſby, they kept you till 
Night, you ſay; did they take or require Bail for 
you before you was diſcharged ? | 

Mrs. Byſoy. I'll tell you, Sir, if you pleaſe : 
I did not know what I was arreſted for, it might be 
Murder or Treaſon, for aught I knew. There was 
a little Boy by, ſaid, Madam, I know Mr. Unkle, 
your Friend in Newmarket, and PII go for him: 
He went, but when he return'd again, he ſaid he 
was not at home; which I thought was a Lye. 
There was a poor Man, a Labourer, working in the 
Chimney, he gave me a Wink, and ſaid, Madam, 
ll go for him; but I ſaid to him, Pray don't leave 
me; I began to be afraid, for I did not know how 


my Life might be concern'd. Said the little Boy, 


Ill go any where for you. I ſent him for Two 
Gentlemen, who came: The Bailiffs ſaid they had 
an Action of 200 l. againſt me; the Gentlemen told 
the Bailiffs they were come to bail me : The Bailiffs 
were very. impudent, but ſhufff'd about a-while, 
and left me, and took no further notice. 

L. C. J. Holt. Did they take any Bail for you? 

Mrs. Buſby. No, they left me with theſe Gen- 
tlemen. 

Mr. Mountague. When you went out in the 
Morning, did you deſign to go any where elſe but 
to Chapel. | 

Mrs. Buſby. No where elſe. 

Mr. Mountague. Was it your Invitation to Mrs. 

| ann: to you to go in the Coach? 

Mrs. Buſby. It was Mrs. Baynton's Invitation to 
me; I had not a very good Opinion of Mrs. Bayn- 
ton, for we ſuſpected her Virtue in the Family, by 
reaſon of her too familiar Carriage to her Brother; 
but being, to go ſhortly away, I apprehended no 
harm. | 

Mr. Mountague. Did Mrs. Rawlins go with you? 

Mrs. Buſby. She did. 

Mr. Mountague. Mrs. Buſhy, do you know the 
Priſoner ? Is this the Man that came to Mrs. Night- 
ingale's Houle ? EI, AY 

Mrs. Buſby. Yes, Sir. bog 

Fudge Powel. How long was it from the Time 
that you were parted after Arreſting, that you ſaw 
Mrs. Rawlins again. +1 

Mrs. Buſby. The firſt time after was on Satur- 


day, when they were before the Recorder. 


L. C. F. Holt. When did you find her ? 
Mrs. Buſby. On Saturday in the Afternoon. 
L. C. F. Holt. Was you at the finding ? 
Mrs. Buſby. No, my Lord. 

L. C. F. Holt. What Time was it ? 


Mrs. Buſby. About Noon, I believe. 
* Mr. Meun- 


— — — 
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Mr Mountague. When you ſaw her put into the 
Coach, did you hear her cry out ? 

Mrs. Buſby. No, Sir; it was I that cry'd out. 

Mr. Mountague. Did Mr. Swendſen make any 
Entertainments, or no ; | 

Mrs. Buſby. But one, as I know of. 

Priſoner ſpeaks to Mrs. Buſby, and ſaid, Have 
you done ? 

Mrs. Buſby. I think ſo. 

Priſoner. If you have, I'll aſk you a Queſtion ; 
Did you know of any Love between Mrs. Rawlins 
and me ? | 

L. C. J. Holt. Did you know any thing of Love 
between Mre. Rawlins and the Priſoner, or no? 

Mrs. Buſby. No, my Lord. 

Mrs. Baynton's Maid call'd and ſworn. 

Mr. Soll. Gen. Pray, did you know Mrs. Bayn- 
ton ? 

Maid. Yes. 

Mr. Soll. Gen. Was you her Servant? 

Maid. Yes, Sir. 

Mr. Soll. Gen. Who recommended you to her? 

Maid, Mrs. St. Jobn. 

Mr. Soll. Gen. Do you know one Mr. Swendſen? 
5 Maid. Yes, my Lord; there he is; pointing to 

m, 

Mr. Soll. Gen. Did you ever ſee him before you 
were hired to your Miſtreſs. 


Maid. No, my Lord; I never ſaw him before ?. 


Mr. Soll. Gen. Did you ſee him when you was 
with your Miſtreſs ? 

Maid. Yes, my Lord. 

Mr. Soll. Cen. Do you know whether there was 
any Relation between them ? 

Maid. Yes, my Lord ; they went for Brother 
and Siſter, 

Mr. Soll. Gen. How long was you with her ? 

Maid. About a Month. 

Mr. Soll. Gen. How did ſhe behave her ſelf ? 

Maid. Till the laſt of her Time, very well ; 
but the Family had a Miſtruſt of her long before 
ſhe went away. 

Mr. Soll. Gen, Do you know the Reaſon why 
they miſtruſted her ? 

Maid. 1 do not know, my Lord. 

Mr. Soll. Gen. Do you know what was the Cauſe 
the Family miſtruſted her? 

Maid. They thought her a looſe ſort of a Wo- 
man, and therefore they miſtruſted her. 

L. C. J. Holt. Did they diſcern any Familiarity 
betwixc them ? 

Maid. No more than as Brother and Siſter. 

Mr. Soll. Gen, After this Suſpicion, do you know 
whether the Family expreſs'd any Reſentment ? 

Maid, No, my Lord. 

Mr. Soll. Gen. Did you live with her when Mrs, 
Rawlins was taken away ? 

Maid. Yes, my Lord ; but I went away the 


next Day. 
Mrs. Berkley Sworn. 

Mr. Soll. Gen. Mrs. Berkley, pray was you pre- 
ſent when the Priſoner was taken up; and do you 
know whether he and Mrs. Baynton were Brother 
and Siſter ; 

Mrs. Berkley. I went to Mr. Swendſen himſelf, 
and faid, Is this wicked Woman your Siſter ? Says 
he, I cannot ſay ſhe is; but I have made her my 
Tool, and ſhe has done my Buſineſs, and I would 
get rid of her To- morrow, but that being Sunday I 
will not; but on Monday 11! give her a Reward for 
what ſhe has done, and then Il] diſcharge her, and 
never ſee her more. 


Mr. Mountague. Relate what Diſcourſe you had 
with him to the Gentlemen of the Jury, 

Mrs. Berkley. I aſked Mr. Swendſen, Whether 
Mrs. Baynton was his Siſter ? He ſaid, No, ſhe is 
not my Siſter ; but I have gained my End, in 
making her a Tool to my dear Wife: I'll gratify 
her for what ſne has done, and put her away on 
Monday and never ſee her more. 

Sr 8 I think you lodged in the Houſe with 
? 

Mrs. Berkley. No; but I was a Neighbour, and 
was very frequently there. 

Council. Did you fee any thing to cauſe you to 
miſtruſt that there was any thing more than ordina- 
ry betwixt them ? 

Mrs. Berkley. No Cauſe at all, that 1 know of, 

Mr. Blake and his Wife ſworn. 

Mr. Soll. Gen. Mr. Blake, pray do you know 
Mrs. Baynton ? 

Mr. Blake. Yes, Sir. 

Mr. Soll. Gen. How long have you known her? 

Mr. Blake. About Twelve Years. 

Mr. Soll. Gen. Pray is ſhe a Country Lady that 
has got a good Jointure ? 

Mr. Blake. I know nothing but that ſhe works 
for her Living. 

Mr. Soll. Gen. Hath ſhe any Eſtate in the Coun- 

? 


"MM Blake. None, as I know of. 
Council. Do you know the Priſoner at the Bar? 
Mr. Blake. Yes, Sir. 

Council. Where did he lodge at any Time? 

Mr. Blake. He lodged at my Houle, 

Council. How long? | 

Mr. Blake, About 6 or 7 Months, 

L. C. J. Holt. Where is your Houſe ? 

Mr. Blake. In Red-Lyon-ſtreet. 

L. C. 7. Holt. What other Lodgers had you at 
the ſame time ? | 

Mr. Blake. I had a Parliament-Man lodged with 
me at the ſame Time. 

L. C. J. Holt. Where did Mrs. Baynton lodge; 

Mr. Blate. In the oppoſite Room againſt che 
Gentleman. 

L. C. J. Holt. How long time? 

Mr. Blate. About Seven Months. 

Council. How long was Mrs. Baynton gone from 
your Houſe before this Matter happened ? 

Mr. Blake. About Five or Six Weeks. 

L. C. J. Holt. How long before Michaelmas ? 

Mr. Blake. I cannot certainly tell; but I believe 
much about that Time. 

Council. When they were in your Houſe, what 

did you fee betwixt them? 

Mr. Blake. Nothing of any harm, as I know of. 

L. C. J. Holt. Mr. Blake, did you never ce any 
harm by Mrs. Baynton ? 

Mr. Blake. Not as I know of. 

Mr. Soll. Gen, Do you know whether ſhe lay-in 
at your Houle ? | 

Mr. Blake. I know not; for aught I know ſhe 
might : I know nothing of Womens lying-in. 

Mr. Wakeman calPd and ſtworn. 

Mr. Soll. Gen. Were you one of the Bailiffs that 

Arreſted Mrs. Buſty and Mrs. Rawlins ? 
Wakeman, 1 was the Man that executed the 

MarſhaPs-Court Writ, and Arreſted them. 

L. C. J. Holt, Who employed you? 

Wakeman, Mr. Hartwell. 

L. C. J. Holt. Wereyouat Mr. Hartwell's Houſe? 

Wakeman. My Lord, I'll tell you the Truth of 
the Matter: On Wedneſday before they __ — 


reſted, Mr. Hartwell was at my Houſe to fee for 
me; but being not at home, but in the Country, 1 
came home about 11 at Night: My Daughter faid 
to me, there was a Writ left by Mr. Hartwell for 
me to be ſerved, and it maſt be done To-morrow 
Morning. On the Morning he came to me, and 
ſaic, Mr. Futeman, will you execute a Writ? He 
carried me to the Mitre-Tavern, and called for a 
Pot of Ale and a Bottle of White-Wine, and we 
had a Toaft and ſome Cheeſe. While J was there, 
one Mr. Holt came in, a Man that I never ſaw in 
all my Life, and faid, The Buſinefs cannot be 
done this Day. 

L. C. J. Holt. What Day of the Week was this? 

Wakeman. Thurſday , he appointed me to call 
vpon him at Nine next Morning. He ſaid, If I 
came firſt we ſhould get what we had before: He 
came in before we had done, and the Man of the 
Houſe was dreſſing himſelf in the Kitchen: We eat 
a Toaſt, and drank the Wine, and after that, we 
had another. Mr. Holt call'd Mr. Hartwell out, 
and faid, It cannot be done ; by and by he faid it 
might be done: I don't know what it was, but 
they took me to Styerton-Street ; Mr. Hartzwell and 
Mr. Spurr was with me: I was aſham'd to ſtand 


in the Street, ſo I went into an Alchouſe, and 


drank a ſingle Pot of Drink. 

Mr. Soll. Gen. Had you ſeen Mr. Senden be- 
fore that Morning ? 

IWakeman. No: I never ſaw him before in all 
my Life. At that, if it pleaſe your Honour, Mr. 
Hartwell and Mr. Spurr went before, and bid me 
follow the Coach. I did fo as near as I could, but 
could not keep pace with the Coach, being lame ; 
but at Dartmouth-Ground Mr. Spurr ſtopp'd the 
Horſes, and then I came up to the Coach; and 
Mr. Hartwell, I ſuppoſe, gave the Word of Ar- 
reſt, and into the Coach he went; but I did not 
go in becauſe there was no room, but rid be- 
hind it, The Coach was order'd to go to the Star 
and Garter Tavern in Drury-Lane. When we came 
there, we went into a Back-Room ; and the Gen- 
tlewoman that had a Band-Box ſaid to Mrs. Rat- 
lt, I will go to ſome of your Friends. 

I. C. J. Holt. What did they do in Stretton- 
Grounds ? 

IWVakeman. They were Arreſted there: The Gentle- 
woman was carry'd by Mr. Hartwell to his Houſe, 
and I follow'd them; but meeting with a Gentle- 
woman of my Acquaintance, ſhe ſtopp'd me. 
When I came to Hartuell's Houſe, Where is ſhe, 
ſaid I ? They told me ſhe was below Stairs. I faid 
I had a little Buſineſs elſewhere, that will detain me 
about an Hour: He gave me leave to go. When I 
went out, Mr, Holt call'd me over the Way, and 
aſk'd me, if Mr. Hartwell was at home? I faid, 
Mes. And is the young Gentlewoman there too? 1 
likewiſe faid, Yes. He led me to the Froe-Bells in 
Witch ſtreet, into a Room where there were Three 
Boxes, and carry'd me to the middlemoſt Box, and 
there was a Gentleman, 

Council, Was it the Priſoner at the Bar? 
 #IVeakeman, Yes, I think fo. At that Mr. Hol! 

flPd me a full Glaſs, whieh I drank off; and I told 
him, I was going to do ſome Buſineſs in St. Martin's. 
And when Ihad done that, I went to HartwelPsHouſe 
again: I enquir*d jor the Gentlewoman. Mrs. Hart- 


well ſaid, her Huſhand was gone along with the 


Gentle woman to Holborn to make an end of the 
Matter. I aſl&d her, Whereabouts? She faid, At the 
Vine Tavern. I wen thicher, and aſk'd for Mr. Hart- 
duell. There was he, and Mr. Butler, and a Tallow- 
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Chandler going to eat Stakes: invited me 
to eat ſome with them; which I did. Mr. Halt 
came into the Room two or three times: Then 


Mr. Holt told me, I was diſcharged of my Pri- 
ſoner; ſo away I went. 5 | 

L. C. J. Holl. You were eating Stakes, you ſay, 
at the Vine Tavern; Was ſhe there then ? 

Wakeman. There is a Court againſt the Tavern, 
and I faw the Gentle woman looking out of the Vine 
Tavern, where there were new Saſh-Wihdows; as 
I came over the Way thro? the Court, this Gentle- 
woman look'd out of the Window. 

L. C. J. Holt. What, before you went in? 
 Wakeman. Yes, my Lord; but I went in and 
ſaw him alone, but knew not whom he was. 

L. C. J. Holt. Did you ſee Mrs, Rawlins there? 

Wakeman. No, not at the Tavern. 

Mr. Soll, Gen. When Hartwell took away this 
Gentlewoman, did ſhe go away quietly, or did 
Mrs. Buſby and ſhe make an Outcry ? 

Wakeman. She was a little frighted. 

L. C. J. Holt. Where was it you firſt ſaw Mr, 
Swendſen? 

Wakeman, At the Five-Bel; Tavern. 

L. C. J. Holt. When was it you ſaw him there? 

Wakeman. About Twelve a- Clock. 

L. C. J. Holt. Where was it he gave you the 
Pot of Drink? 

Wakeman. At the Five Bells; but it was Mr. 
Holt that gave it me. | 

L. C. J. Holt. How many were there in Com- 
pany there ? 

Wakeman. Only Mr. Holt, and Mr. Swendſen. 

Council. What was the Occaſion of your going ? 

Wakeman. Mr. Holt calPd me. 

Council. When was it you ſaw him out of the 
Window ? 

Wakeman. About an Hour and a Quarter after. 

Council. What Anſwer did you give, when they 
aſk*d you where the Gentlewoman was ? 

Wakeman. I ſaid, ſhe was at Mr. Hartwell's. 

Council. You ſaid you ſerv*da Writon Mrs. Raws- 
lins, had you no Procels againſt Mrs. Buſby ? 

Wakeman. No, none at all. 

L. C. J. Holt. On what Account did you keep 
Mrs. Buſby ? | 

Wakeman. I did not keep her; but one Spurr 
was employed to do it. 

Council. You came back to Mrs. BHs; did not 
you ſay that you had been with a young Gentle- 
woman, who was eating Fowls and Bacon ? 

Wakeman. Mr. Hartwell aſk'd me to eat ſome. 

Council. Did not you ſhew Mrs. Buſby a Writ, 
and read it to her ? 

Wakeman. 1 cou'd never read a King's-Bench 
Writ. 

L. C. J. Holt. Can you read a MartiaPs-Court 
Writ ? 

Wakeman. Yes, but not the Latin of it. 

Coun. When you went to Hartwell at the Vine- 
Tavern, did you aſk for Mrs. Rawlins ? 

Wakeman. Yes, yes 3 I aſk'd where ſhe was? 
They told me they were making an end of it. My 
Lord, I had like to have forgot; I aſked where was 
the Priſoner? And Mr. Holt told me, they had 
juſt made an end of the Buſineſs. 

Mrs. Pleaſant Rawlins ſworn. 

Mr. Soll. Gen. Give an Account to his Lordſhip, 
after what manner you were Arreſted, and carried 
from Tavern to Tavern. 

Mrs. Rawlins. My Lord, I was Arreſted wick 
Madam Buſby, and carried to the Star and Garter 
Tavern in Drury-Lane. L. C. J. 
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L. C. J. Holt. How were you carried thither ? 
Mrs. Rawlins. 1 was in a Coach going to Ox- 
1 when three Bailiffs were about the 
oach. 
Mr. Soll. Gen. Where did they carry you? 
Mrs. Rawlins. They carried us to the Star and 
Garter in Drury-Lane. 
Mr. Soll. Gen. Who did they carry with you? 
Mrs. Rawlins. There was Mrs. Buſby, Mrs. Bayn- 
ton, and I, and Hartwell the Bailiff z when we came 
to the Star and Garter, they forced me up Stairs 
intoa Back Room, but we gotinto aforward Room ; 


but we had not been there long till they parted Mrs. 


Buſby and I ; Mrs. Baynton was gone, for our 
Friends, as ſhe pretended. I was in a very 

Fright, but Mrs. Buſby ſaying we will die together, 
they took me by Force from her ; Hartwell ſwore 
a great Oath, and thruſt me down Stairs and forced 
me out of a Back-Door into an Alley. When he 
went to put me into a Coach, I cry'd out, Murder; 
then he threatened to put me into Newgate. He 
carry*d me to his own Houſe, and no body came to 
help me a great while ; but Mrs. Baynton ſaid, that 


as ſhe was going by the Door ſhe heard my Name, 


and came in in a mighty Fright ; ſhe ſaid to me, 


| Madam, I pity you, will no body Bail you? She 


told me, I will fend to my Brother who ſhall be 
Bail for you. She ſent for him, he came into the 
Room, and he ſaid, what is the Matter with you, 
I faid, Enough is the Matter when I am arreſted 
for 200 l. and owe no Man a Penny. Said he in a 
Jocoſe way, what makes you affrighted at that, I 
have a good mind to arreſt you my felt. Then they 
took me thence to the Yine Tavern in Holbourn, 
where I was an Hour or Two before I heard any 
Thing of Marrying or any ſuch Thing. 

Coun. What did they do with you all that 
Time ? 

Mrs. Rawlins. They got a Dinner ready, and 
after we had dined, ſhe begged of me to have her 
Brother, and ſaid, that if I did not marry him, I 
ſhould be ruined. I told her I would do nothing 
without the Advice of my Friends. I deſired my 
Friends to be ſent for, but they would not admit 
it. She looked on my Ring on my Finger, and faid, 
let me fee your Ring from your Finger. I ſaid, 
No, you ſhall not. She ſaid I will force it of, I 
ſaid PII try that: But ſhe forced it from me. 

Priſoner. Remember you are upon your Oath. 

Mrs. Rawlins, I know I am. When ſhe took 
my Ring away, I asked her what ſhe would do 
with it ; ſhe ſaid, we ſhould go and get a Wed- 
ding-Ring made by it. I told her 1 would not 
marry without the Advice of my Friends. Away 
ſhe went and bought a Ring, and came up again, 
and ſaid to her Brother, ſhe had a Ring; well 
ſaid I, give me my Ring and do what you will 
with the other; ſhe ſaid, If 1 did not marry her 
Brother I ſhould be ruined for ever. 

There was a Miniſter in the Houſe, whom they 
ſaid had been there about a Quarter of an Hour, 
but I ſuppoſed longer ; they brought him, with the 
Clerk, up Stairs ; the Parſon ſaying, I hear there 
is a Couple to be married; he aſked no Queſtions, 
but told me, if I did not marry this Gentleman, 
I ſhould be fent to Newgate and ruined for ever. 

Coun. Give an Account of what was after the 
buying the Ring. 

Mrs. Rawlins. When they brought the Ring, 
they ſaid to me, will you be married or no? I an- 
ſwered, I will not, there are none of my Friends 
here, and I will not marry without the Conſent 
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of my Friends; They ſaid, If I did not I ſhould 
be ruined for ever. So with many Threats and Per. 
ſuaſions, they at laſt prevail'd with me to marry. 
I was forced to marry him out of Fear, not of go. 
ing to Newgate, but of being murdered. 

Coun. Where did they carry you ? 

Mrs. Rawlins. To Blake's Houſe in Red.-Lyon- 
Street, Holborn. 

L. C. J. Holt. What Time of Day was it? 

Mrs. Rawlins, I cannot give an exact Account; 
but I think it was Candle-light. 

Priſoner. It was about Twelve a- Clock, at Noon. 

L. C. J. Holt. What Time was it that you were 
marry'd? 

Mrs. Rawlins, My Lord, it was about Three 
a-Clock. 

L. C. J. Holt. When you went to Blake's Houſe, 
who was with you there ? 

Mrs. Rawlins, None but Mr. Swend/en, Mrs. 
Baynton, and I. 

L. C. J. Holt. Was there any Force or Threats 
us'd when you were at Blake's Houſe ? 

Mrs. Rawlins. Yes, there was, my Lord, 

L. C. J. Holt. Give an Account of it. | 

Mrs. Kawlins. They thruſt me up Stairs, and 
ordered to have a Bed ſheeted. Mrs. Baynton ſaid 
to me, Undreſs and go to Bed. I ſaid I would not. 


She ſaid ſhe would pluck my Cloaths off my Back. 


I faid ſhe ſhould not. She ſaid ſhe would pluck off 
my Cloaths and make me go to Bed. 

Coun, What did ſhe do with you ? 

Mrs. Rawlins. She put me to Bed. 

Coun. Did ſhe uſe any Violence with you ? 

Mrs: Rawlins. Such Violence that made me go 
to Bed. 

L. C. J. Holt. How came you to be releaſed ? 

Mrs. Rawlins It was Saturday Morning before 
I was releaſed ; there was ſome of my Friends 
came to the Place where I was. 

L. C. J. Holt, Then you were with him all 
Night ? 

Mrs. Rawlins, Yes, my Lord. 

LI. C. J. Holt. Mr, Swendſen, will you aſk her 
any Queſtions? 

Priſoner. She muſt be my chiefeſt Evidence my 
Lord, when the Witneſſes come; ſhe muſt be the 
chiefeſt of them. 

L. C. J. Holt. You will not aſk her any Queſ- 
tions now, but when the Witneſſes are call'd. 

Prisoner. My Lord, I preſume ſhe does not go 
out of Court. Orders given for her to ſit down. 

Mr. Soll. Gen. We have done with our Evidence 
at preſent, | 

L. C. J. Holt. Mr. Swendſen. What do you an- 
ſwer to the Evidence ? 

Priſoner. My Lord, I am very much unprepat'd 
for a Tryal at preſent. | 

L. C. J. Holt. Why ſo? 

Priſoner. Becauſe I had but little Time for Pre- 
paration, and I am not prepared, I deſire that I 
may be allow'd Council. 

L. C. J. Holt. No, no, it cannot be allow'd you, 
and as for the time of your Trial you were told, it 
you would ſhew good Cauſe to have it put off yet, 
the Court would have done it. 

Priſoner. Then J hope if I ſpeak any Thing that 
may be prejudicial to my Cauſe, that the Court 
will not take Advantage from it. 

The firſt Time I was at Mrs. Nightingale s, I was 
deſired by Mrs. Buty and Mrs. Baynton to make a 
Bowl of Punch, which I did, and we were very 
merry over it, then I invited them to go on * 

'p 
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Ship, which they all did, and we in a ſhort Time 
came very well acquainted. My Lord, I deſire my 
Wife might ſtand by her ſelf, and none of them near 


r. 

1 C. J. Holt. There is none near her that will 
kurt her. 

Priſoner. My Lord, I beg ſhe may ſtand by her 
ſelf, that | may have a fair Trial; I pray your 
Lordſhip to grant me this Favour, My Lord, will 
you pleaſe to grant it ? 3 

L. C. J. Holt. Muſt I grant it only for your 
Humour ? 

Priſoner. *Tis not a Humour, my Lord, but of a 
great Conſequence to me: Will your Lordſhip grant 
me it? I beg it, my Lord, for *tis the moſt material 
Thing I have to aſk ; I beg all thoſe People may be 
removed from her, *tis the greateſt and moſt material 
Thing I have to ſay. | 

L. C. J. Holt. Pm ſorry for it. 

Priſoner. It is ſo, good my Lord grant me 


that. 

L. C. J. Holl. There's no hody near her that con- 
cerns you at all. 3 

Priſoner. There are thoſe by her that will do 
me no Kindneſs. Then ſhe was ordered to be remov/d. 

Mr. Soll. Gen. My Lord, her ſtanding there is 
enough to diforder her. 

Priſoner, My Lord, ſhe is very well. 

L. C. J. Holt. Remove her a little further. 

Coun, My Lord, he does it on purpoſe to fright 
her. 

Priſoner. We went (as I was telling your Lord- 
ſhip) aboard a Ship, and they invited me to come 
the Week following to partake of a Treat; accord- 
ingly I went, and there was one Mr. Pugh, and he 
and I made a Bowl of Punch, Mr. Pugh at that 
Time courted Mrs. Rawlins, and that little Time I 
was acquainted with her, I diſcerned ſhe had a 
Kindneſs for me, as I had for her; and I told her 
I could not be eaſy while ſhe ſuffered Mr. Pugh to 
kiſs her; ſhe deſired me to be eaſy, and ĩt ſhould be 
remedied, 

L. C. J. Holt. Mrs. Rawlins, do you remember 
any ſuch Thing ? 

Mrs. Rawlins. My Lord, I do not remember 
any ſuch Thing, or that any ſuch Words ever came 
* out of my Mouth. | 

Priſoner. Did not you ſay this, Mrs. Rawlins, 
Mrs. Swendſen I ſhould ſay, did not you ſay, if I 
would not fit by you you would not eat a Bit or a 
Crumb; when I fat by you and profered my Place 
to another, can you ſay you were not offended ? 

Mrs. Rawlins. No, I was not, 

Priſoner. Are not you upon your Oath ? did not 
you give me ſome Encouragement ? | 

Mrs. Rawlins, 1 do not know how I could ſhew 
it you, I know not of any ſuch Thing. 

J. C. J. Holt. You ought to ſpeak the Truth, 
becauſe his Life depends upon it. Did you in the 
hrit Place ever admit of his Courtſhip, in order to 
marry you ? 

Mrs. Rawlins, No, my Lord, I don't remember 
any ſuch Thing. 

L. C. F. Holt, Did you ever ſhew any Kindneſs 
o him upon any ſuch Account? 

Mrs. Rawlins. No, I don't know I ſhew'd him 
ny more Kindneſs than all the reſt of the Family 
hew'd him. 

Yen C. J. Holt. Was you ever in his Company 
„lone! 
Mrs. Rawlins, No, my Lord. 
e To give me more Eaſe and Satisfaction 
ol, V. 
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after Dinner we had our BowI and Walnuts, Mrs. 
Swendſen peeled the Kernels and gave them to me z 
ſhe gave them faſter than I could eat; ſhe heaped 
my Plate with them, every one at the Table took 
notice of it, and ſhe jogged me with her Knee, that 
I ſhould take them, and gave ſome to Mrs. Baynton, 
and bid her take them and give to me. 

L. C. J. Holt. Mrs. Byſby, Were you there? 

Mrs. Buſby. Yes, my Lord. 

L. C. J. Holt. Did you ſee any Thing of this kind? 

Mrs. Buſby. No, my Lord. 

Priſoner. Will your Lordſhip be pleaſed to aſk 
her yourſelf ? 

L. C. J. Holt. Mrs. Rawlins, did you &er give 
peeled Walnuts to him, or ſend them to him in 
particular ? 

Mrs. Rawlins. No, my Lord, I do not know 
that I was more kind to him than the reſt of the 
Company. 

Priſoner. Every Body took notice of it, and 
Mr. Pugh in particular, 

L. C. J. Holt. What do you ſay, Mr. Swendſ/en ? 

Priſoner. My Lord, Mr. Pugb, if he were here, 
would ſay the ſame as I do. He was afraid I ſhould 
get away his Lady. 

L. C. J. Holt. Where is he? 

Court, He is in the Court. | 

L. C. J. Holt. You may have him for a Witneſs 
if you will, 

Priſoner. More than this, before he went away, 
ſhe told him ſhe did not care for him ; this ſhe 
ſpoke to make me more eaſy ſtill, This I believe 
Mr. Pugb can witneſs, in as much as Madam Buſby 
complain'd to her about it, at Mr. Scoreman's the 
Picture-Drawer's, who is one of my Evidences ; 1 
deſire he may be called. 

L. C. J. Holt. Well let him be called. 

So be was called and came. 

L. C. J. Holt. Hear ye, he calls you to be a Wit- 
neſs, you are not to be upon your Oath, but are under 
the higheſt Obligation to tell the Truth. 

Mr. Scoreman. While I was drawing a Gentle- 
woman's Picture, Mrs. Baynton's, there was a Fire, 
it began to be Cold, they fell into Diſcourſe about 
Mr. Swendſen and Mrs. Rawlins, Mrs. Buſby was 
there at the ſame Time, they fell into Diſcourſe about 
Mr. Stwend/en and the young Lady. 

L. C. J. Holt. Was ſhe there? 

Mr. Scoreman. Yes: 

L. C. J. Holt. Where was it? 

Mr. Scoreman. At my Lodgings ; there were 
Mrs. Buſby, the young Lady, and Mrs. Baynton. 

L. C. J. Holt. Whoſe Picture were you drawing? 

Mr. Scoreman. Mrs. Baynton's. They fell into 
Diſcourſe relating to a Matter of Love, between 
Mr. Swendſen and the young Lady. She faid the 
young Lady had a Love for Mr. Swendſen more 
than che other. 

L. C. J. Holt. You heard her ſay fo ? 

Mr. Scoreman. No, but I can ſay Mrs. Baynton 
ſaid fo. 

I. C. J. Holt. But tell us what you heard. 

Mr. Scoreman. She ſhould have ſaid ſo, I did 
not hear her my ſelf, but afterwards upon a Diſ- 
courſe ſhe afterwards ſaid, what ſhe had faid ſhe 
would ſtand to. 

L. C. J. Holt. What did ſhe fay ? 

Mr. Scoreman. I do not know that ſhe ſaid fo 
or not. 

Priſoner. My Lord, may I ſpeak it as well as I 
can, he cannot ſpeak Engli/s right, I'll ſpeak it to 
him, my Lord. 

Nun L. C. J. 
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T. C. F. Holt. No, no. Did you hear Mrs. 
Buſby ſay any Thing? What did ſhe ſay? 
Mr. Scoreman. In way of Diſcourſe ſhe ſaid fo. 


L. C. J. Holt. What, in way of Diſcourſe, did 


ſhe ſay nothing ? 
Mr. Scoreman. 1 heard the Lady ſay only that 
Word, that all ſhe ſaid ſhe would ſtand to. 

L. C. J. Holt. What did you hear them talk 
about ? 

Mr. Scoreman. They were playing at Cards, and 
ſhe took up the Tricks of Mr. Swend/en, which diſ- 
covered Love. | ; 

L. C. J. Holt. The Queſtion is, Whether you did 
hear them ſpeak any thing of Love, or not? 

Priſoner. My Lord, he would ſpeak better with 
an Interpreter. 

J. C. J. Holt. Let an Interpreter be called for. 

L. C. J. Heli. What Countryman are you? 

Priſoner, My Lord, he 1s a Dane. 

We Interpreter, a Jury-man, was ſworn, and be- 
ginning to talk with Mr. Scoreman ; and then he 
ſaid, be is none of my Country, be is a Dutchman, I 
dont underſtand him. | 

JL. C. J. Holt. He ſpeaks Engliſh well enough. 

Priſoner. Very well; but he knows not where 
he begins: He would ſay what Mrs. Buſty and Mrs. 
Baynton were ſpeaking, but knows not how to utter 
himſelf, 

IL. C. J. Holl. He cannot ſay any thing for you. 

Mr. Scoreman. I heard but a few Words, and 
cannot ſay much of it. 

L. C. J. Hall. You muſt have a better Witneſs, 
or you are in a dangerous Condition, 

' Priſoner. My Lord, Mr. Pugh complained to 
Madam Buſby, that ſhe ſlighted him very much, 

L. C. J. Holt. What, for Love of you. 

Priſiner. Yes, my Lord, I could tell you of di- 
vers Things that paſs between Lovers, that would be 
impertinent for me to relate to wiſe Men. 

L. C. J. Holt. Let us hear ſome of them? 

Priſoner. When we were by our ſelves, ſhe kiſſed 
me; and ſqueezed me by the Hand, when we 
walked privately in the Garden. 

L. C. J. Holt. Did ſhe kiſs you? 


Priſoner. Yes, my Lord, and ſqueez'd me often. 


L. C. J. Holl. Did you not think her very 
coming? Tot 

Priſoner. Yes, I did; and when we talk'd of 
Marriage, ſhe ſeem'd to be very well pleaſed. 

L. C. J. Halt. Mrs. Rawlins, you hear what he 
ſays: Did you ſqueeze him by the Hand, and kiſs 


him ? Is it true? 


Mrs. Rawlins, No, my Lord, I did no ſuch 
Trick, not I ; and as for walking in the Garden, I 
did not walk in the Garden alone with him. - 

Priſoner. ] could mention a great many of theſe 
little Things; but if ſhe denies them I cannot help it. 
My Lord, the laſt time I was at the Houſe we 
had a Barrel of Oyſters ; I ſtool with my Hands 
behind me, and as ſhe paſſed by at any time, ſhe 
gave me ſqueezes by the Hand. 

L. C. J. Holt. What ſay you to this, Mrs. Rawlins? 

Mrs. Rawlins. My Lord, I did not do ſo upon my 
Oath. 

IL. C. J. Holt. She ſays ſhe did not do it, upon 
her Oath. | 

Priſoner. Now for the Matter of Fact; as for the 
Arreſt, I never knew any thing of it, directly or in- 
rectly, till I ſaw her at the Bailiff's Houſe. 

L. C. J. Helt. If ſhe did know any Thing of, or 
was conſenting to the Arreſt, why did you force her 
to the Tavern, and marry her with a Parſon you had 
provided for that Purpoſe? 
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Priſoner. She married me with as m 
as could be in a Woman. anne 
JL. C. J. Holt. What ſay you to that Mrs ? 
Priſoner. Will your Lordſhip pleaſe to aſk her 
whether I offered any Violence to her either br 
Word or Deed. 4 

L. C. J. Holt. Mrs. Rawlins, give an Account how 

you were carried from the Bailiff's Houſe, 

Mrs. Rawlins. My Lord, when I was at HartwelPs 
the Bailiff's Houſe, Mrs. Baynton pretended to come 
accidentally by, and that ſhe heard my Voice, and 
came in and ſaid, How do you do, Mrs. Rawlins ? 
You know how I do, ſaid I. She pretended to help 
me, and propoſed to go to her Brother to bail me j 
and he came, and I was carried from thence in a 
Coach to the Vine Tavern, — She was aſked whether 
be came into the Coach to ber? 

Mrs. Rawlins, Yes, he did. | 

L. C. J. Holt. Did you cry out when they put you 
into the Coach ? 

Mrs. Rawlins. No, my Lord, I did not cry out 
then, I made no Noiſe then. 

L. C. J. Holt, What did he do then? 

Mrs. Rawlins, They carry'd me to the Vine Ta. 
vern a Priſoner. 

Mr. Soll. Gen. She went willingly enough from 
Hartwell's Houſe to the Vine Tavern, becauſe ſhe 
thought that there ſhe ſhould be bailed. 

L. C. J. Holt. Mrs. What was the Pretence of 
your being carried from Hartwwe.”s Houſe ? 

Mrs. Rawlins. My Lord, they would not tell me 
before they carry*d me to the Place. 

L. C. J. Holt. Mr. Swendſen, Will you aſk any 
other Queſtions ? 

Priſoner. Not yet, my Lord. I deſire the Parſon 
may be called that marry*d us. Which was done. 

L. C. J. Holt. Come Doctor you are not upon 
your Oath z How come you to be concern'd in this 
Match ? 

Parſon. My Lord, it was at the Vine Tavern 
where I ſaw them in Holbourn. 

L. C. J. Holt. Was it the Mitre, or the Vine? 

Parſon, The Vine, I believe, my Lord. 

L. C. J. Holt. How came you there? 

Parſon. There was a Gentleman fetch'd me and 
the Clerk from the Fleet. 

L. C. J. Helt. What to do? 

Parſon. He ſaid there was a Gentleman there to 
ſpeak with us. When we came there, the Clerk and 
I went up one Pair of Stairs and drank a Pint of 
Wine. Then we were led into another Room; 1 
aſked him what I was to do. He told me, for to 
marry him to that Young Gentlewoman. 

L. C. J. Holt. Was there a Licence? 

Parſon. Ves; When I ſaw the Licence I read it, 
and ſaw it a true Licence; Then I aſked the Gen- 
tlewoman her Name, to krow whether it was the 
ſame that was in the Licence; and found it was the 
made; - +" 

L. C. J. Holt. Was it written in the Licence, that 
the Marriage was to be performed at the Vine 
Tavern ? 

Parſon. No my Lord. But a Blank was lefr. 

J. C. J. Holt. Did you take the Queen's Duty? 

Parſon. No, my Lord, but returned their Names 
to the Superviſor: My Lord, when I aſked her 
Name, I alſo aſked her whether ſhe was willing to 
bs married. She ſaid ſhe was willing. And another 
Gentlewoman was with her, that ſaid ſhe was her 
Siſter : I ſaid to her; Madam, if you conſent, and 
your Siſter is willing, here is a Licence, for I be- 


lieve there is no Danger to marry you. 
| | be L. C. J. 
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L. C. J. Holt. Did you aſ her any other way 
than in your Form, Will you have this Man to your 
w:dded Huſhand ? 

Parſon. 1 aſk*d her, whether ſhe was willing to 
marry, ſhe ſa1d, Yes, ſhe was willing. 

L. C. J. Ilolt. But did you afk her before you 
vou did the Office ? 

* Parſm. Yes, my Lord, I did, and ſhe conſent- 
ed to it. 

Counſel. Pray who was the Perſon that came to 
the Fleet to you, to carry you to the Tavern; was 
it the Gentleman at the Bar ? 

Parson. No, *twas not him. 

Mr. Miuntague. How long was it before you 
went to him, after you went into the Tavern? 

Par/o1, My Clerk and I went in, and fat the 
drinking a Pint of Wine, about a quarter of an 
Hour ; then we went to the Gentleman. 

L. C. F. Helt, Do you think that they ſhould 
grant Licences to marry in a Tavern, and out of 
Canonical Hours ? 

Perſon. I never did it in all my Life before, and 
never will do it again. 

Mr, SJ. Gen. What was the Reaſon why you 
were conducted into another Room, and not where 
they were ? 

Parſon, 1 know not the Reaſon. 

Mr. S. Gen, How long were you in the Room 
where they were ? 

Parſon. I cannot well tell. 

L. C. J. Hzlt. Did you Marry them as ſoon as 
you came in? 

Parſon. Almoſt as ſoon. 

Mr. Montague, Did you ever marry any at a 
Tavern betore ? 

Parſon. No, my Lord. 

Mr. Soll. Gen. Will your Lordſhip be pleaſed to 
hear the Licence read ? | 

L. C. J. Helt. It may be read. You may ſee the 
Date and the Names. The Licence is dated Oc. 14. 
1702, The Names Haagen Swendſen in the Pariſh 
ot St, Paul's Shadwel z and Pleaſant Rawlins in the 
Pariſh of St. Mary Whitechapel, 

Council, Is there any Blank left ? 

Parſon. Yes, there is a Blank left, that the Mar- 
ringe may be in the Pariſh Church of St. Mary 
Ihitechapel, vel a Blank. 

Mr. Mountague, Were you entertained there? 
Parſon. Before the Marriage the Clerk and I drank 

2 Pint of Wine in the firſt Room. 

Mr. Mountague. Had you any Victuals then? 

Parſon, Not before they married; but after. 

Mr. Sell. Gen. Pray, Sir, did you beſpeak a * 
ner before the Marriage? | 

Parſon, No, Sir, the Gentleman beſpoke a Fowl. 

Mr. Dan. Cotchett was called. 

Priſoner. My Lord, I deſire he may be aſked 
whether he heard any Noiſe, or whether any Vio- 
lence was offered to the Young Woman ? 

L. C. J. Hell. Did you hear any Noiſe or per- 
ctive any Violence offer'd to the Young Woman? 

Mr. Colche!t. No, my Lord. 

Priſoner. Aſk Mrs, Cotchett whether any Noiſe 
or Violence was offered to the Young Lady ? 

L. C. J. Helt. I'll aſk her that Queſtion : Was 


chere any Noiſe, or Violence uſed to the Young 


Lady ? 

Mrs, Cztchett. No, my Lord, there was no Noiſe; 
they came in and aſked for a Room, and I ſhewed 
them a lower Room, but they would not have that, 
but went up. Soon after Mr. Holt the Vintner came 
down and went out, and Mr. Hartsell call'd for a 


459 


Pint of Wine for the Coachman, but the Drawer 
grumbl'd at it, and ſaid he did not know who'd 


pay for't. Then Mr. Hartwell the Bailiff told me 
it was an Arreſt, and that the Parſon was to be Bail 
for the Lady, and at that I very much wondered 
and afterwards they told me there was a Wedding 
above, which we admired at, that there ſhould be a 
Wedding and Bailiffs: And after all was over, the 
Gentleman and the Lady went out at the Back- 
Door, and took Coach. 

Prifener. Did you ſee Mrs. Sendſen Diſcontent- 
ed when ſhe went out ? 

Mrs. Cotchett. No, my Lord, ſhe ſeemed not Diſ- 
contented : What I know I'll ſpeak, an no more. 

Sarah Walter called. 

L. C. J. Holt. Do you live at the Vine-TJavern? 

Walker. Ves, my Lord. 

J. C. J. Holt. What Place? 

Walker. Cook, my Lord. 

L. C. J. Halt. Was you in the Houſe when that 
Young Gentlewoman was carried Priſoner there ? 
Where were you then ? 

Walker. In the Bar, my Lord. 

L. C. J. Holt. Did you keep the Bar? 

Walker. No, my Lord; but I was waſhing the 
Bar at that time. 

L. C. J. Holt. Did you hear any Noiſe? 

Walker. No, my Lord. 

L. C. 7. Holt. Did you hear of a Wedding ? 

Walker. Yes, my Lord. 

Priſoner. My Lord, Will you be pleas'd to aſk 
her, it ſhe was not had before the Recorder, and 
promis'd a Reward if ſhe would fay any thing for 
their Service. 

L. C. J. Hall. What do you ſay to this? 

Walker. My Lord, only this, That if I knew any 
thing, and diſcover'd it, I ſhould be fatisfied for 
my Trouble. 

L. C. J. Holt. Were you ſent up Stairs to the 
Gentlefolks to receive Directions for the Supper? 

Walker. Yes. 

Mr. Soll. Gen. When you came up into the Room, 
what Condition was the Young Gentlewoman in? 

Walter. She ſat at one End of the Room, and 
ſecmed to be very Melancholy. | 

Mr. Soll. Gen. How did ſhe look when ſhe went 
away ? 

Walker, Not Melancholy then. When Orders were 
given about the Supper, I aſked her what Sauce ſhe 
would have; ſhe ſaid ſhe would eat nothing at all. 

Mr. Blake's Daughter being called. 

Priſener. Aſk what ſhe knew of my Wife? 

Blake. My Lord, ſhe carried it very well ; the 
Lady was pleaſed to ſay that I ſhould wait upon 
her. I offered to pull off her Shoes and Stockings 
when ſhe went to Bed, ſhe held out her Legs, and I 
pulPd off her Shoes and Stockings. : 

Mr. Soll. Gen. Were you preſent at the begin- 
ning, before ſhe began undreſling ? 

Blake. Yes. 

Mr. Soll. Gen. When ſhe was come in, were you 
there all the Time ? 

Blake, No, I run to and fro. 

Mr. Soll. Gen. Do you know Mrs. Baynton ? 

Blake. Yes, Sir. | 

Mr. Soll. Gen. Pray, did ſhe ever lie- in at your 
Houle ? 

Blake. Yes, Sir. 

Mr. Soll. Gen. Hath ſhe a Huſband ? 

Blake. I cannot tell. 

JL. C. J. Holt. Did you make the Bed in Mr. 

Swendſen's Chamber? 1 
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Blake. Yes, my Lord, I made it where he 
lay, I ſaw nothing. 


L. C. J. Holt. How long was it after from the 


Time they came, to the Time they went to Bed ? 

Blake. I know not, they came into the Houſe 
Juſt about Dinner ? | 

L. C. J. Holt. What time was it? 

Blake. About three or four a-Clock in the Af- 
ternoon. 

L. C. J. Holt. How long was it after they came, 
before they went to Bed ? 

Blake. About two Hours, or thereabout. 

L. C. J. Holt. Do you think that 5 or 6 a- Clock 
was a fit time to go to Bed? 

Blake. 1 knew not what was betwixt them. 
Mr. Soll. Gen. Is it uſual to go to Bed at that 
time at your Houſe ? | 

Blake. No; I did not know what was betwixt 
them. 

Mr. Mountague. What time did they riſe again ? 

Blake. About 7-Clock. 

Mr. Mountague. Did they lie at your Houſe that 
Night ? | 

Blake. No ; they did not. 

I. C. J. Holt. When did they go away? 

Blake. They went away as ſoon as Supper was 
done. 

Priſoner. My Lord, I deſire ſhe may be aſked 
whether my Wife was Sorrowful or Diſcontented, 
or unwilling to go to Bed. 

L. C. J. Holt. What time was it they went to 
Bed ? 

Blake. About Four a-Clock. 

L. C. J. Holt. Did you know what the Deſign 
was ? 

Blake. No, my Lord, I did not know any other- 
wiſe than as Mr. Swend/en told me the Young Lady 
was his Wife. 

IL. C. J. Holt. What time did they riſe again? 

Blake. About two Hours, they roſe up and got 
to Supper. 

Fudge Powis, What time did they go from your 
Houſe ? : 

Blake. Berween Eight and Nine a-Clock. 

L. C. J. Hoit. Where did they go? Do you 
know where they went ? 

Blake. Indeed, my L.ord, I cannot tell. 

Mr. Blake Sworn. 
Mr. Soll. Gen. Mr. Blake, How long have you 
known Mrs. Baynton. 

Mr. Blake. About 12 Years. 

Mr. Soll. Gen. Did you ever know that Mrs. 
Baynton had a Huſband ? 

Mr. Blake. I cannot tell, it was reported that ſhe 
had one. 

Mr. Soll. Gen. Did you ever ſce Mr. Baynton ? 
Did he own her to be his Wife? 

Mr. Blake. My Lord, They did not live with 
me while he was living. 

M. Soll. Gen. How long has he been dead? 

Mr. Blake. I don't certainly remember ; about 
three or four Years. 

Mr. Soll. Gen. How long is it ſince Mrs. Baynton 


lay-in at your Houſe ? 


Mr. Blake. About four Months ago. 

Mr. Soll. Gen. When ſhe was ſuch a Woman as 
this, and brought a Gentlewoman to your Houſe, 
and ordered a Bed to be made, how could you ad- 
mit her into your Houle again ? 

Mr. Blake. I did not know that it was any clan- 
deſtine thing. 

L. C. J. Holt, Have you any more Witneſſes, 
Mr, Swendſen ? 
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Priſoner. Let the Conſtable be call'd for. 

L. C. J. Holt. What Queſtions ſhall I aſk him? 
I Prot. Aſk him what it was my Wife ſaid to 

im:! 

Conſtable. My Lord, the Man was in one Room 
and the Woman in another; when 1 opened the 
Door the Gentleman aſked her how ſhe did. 

L. C. J. Holt, What Gentleman was it ? 
Conſtable, It was the Gentleman that gave me 
the Warrant. He ſaid to her, Are you married? 
Yes; There is my Huſband. She ſeemed very 
much ſatisfied : He ſaid to her, Madam, I with 
you much Joy, and if you pleaſe to go to the Re- 
corder's, there is your Guardian to approve of 
what you have done: But when ſhe was dreſyg, 
ſhe would go to the next Juſtice of the Peace : 
They could not agree about going, but they drank 
each of them a Glaſs of Wine and went away, 
The Gentleman that brought me the Warrant was 

alſo with me. 

L. C. J. Holt. Are they here? | 

Conſtable. The Warrant was to take up the Bai- 
liffs and all together. 

L. C. J. Holt. Where do you live? 

Conſtable, In Lincoln Inn - Fields. 

L. C. J. Holt. In what Houſe did you ſee them? 

Conſtable, *T'was in Red. Lyon: ſtreet, over-againſt 
the Red- Lyon · Tavern. 

L. C. J. Holt. About what time of the Night 
was it? 

Conſtable. About Seven a-Clock. 

L. C. 7. Helt. What Night was it ? 

Conſtable, Indeed, my Lord, I cannot tell. 

Mr. Mountague. Whoſe Houſe was it? Was it 
Blake's Houſe ? 

Conſtable. Yes, it was ſo. 

L. C. J. Holt. Where is your Warrant? 

Conſtable, They took it away from me. 

L. C. J. Holt. But you ought not to have parted 
from your Warrant. 

Conſtable, The Men were not there that the War- 
rant run for. 

L. C. J. Holt. Was not the Warrant againſt Mr, 
Swendſen? 

Conſtable. The Warrant was for ſuch Men as 
took the Young Gentlewoman away. I cannot tell 
whether his Name was there or no. 

L. C. J. Holt. Mrs, Rawlins what were thoſe 
Men who came along with the Conſtable ; were 
they your Friends ? 

Mrs. Rawlins. Yes, my Lord, they were my 
Friends. 

L. C. J. Holt. What is this Geary ? 

Mrs. Rawlins. He is an Acquaintance of Ma- 
dam Buſby's? 

L. C. J. Helt. Did you ſay you conſented to 
the Marriage before them? 

"rw Rawlins, If I did, I did not know what 
aid, 

Priſoner. My Lord, I deſire ſhe may be aſked 
what ſhe ſaid to the Conſtable, 

Mrs. Rawlins, My Lord, I do not know whe- 
ther I ſaid ſuch a thing; if I did, I was not in my 
Senſes, I did not know what I ſaid. 

Priſener, My Lord, I hope you will give me 
leave to ſpeak. She ſaid to the Conſtable, I am 
very well content with the Marriage, and this is 
the Ring that married us. 

1 75 C. J. Holl. What ſay you to that, Mrs. Rato- 
ins 

Mrs. Rawlins. I don't know but 1 might; but I 
did not know what I ſaid. 

L. C. J. 


J. C. J. Helt. Had you been in Bed then? 

Mrs. Rawlins. Yes, we were in Bed about an 

our. 

111. Soll. Gen. Was there any Threats uſed by 
Mrs. Baynton, 

Mrs. Razelins, Yes, my Lord; ſhe ſaid that I 
muſt own him for my Huſband, or elſe we were 
all ruined. 

Juſtice Baber called. 

Pyiſner. My Lord, he is one of the chiefeſt 
Witneſſes that 1 have, I defire it may be aſked him, 
what my Wife declared to him of her own accord, 

J. Baler. My Lord, I think it was Friday. Night, 
the 6th of this Month, the Priſoner here at the 
Bir, and I ſuppoſe that may be the Gentlewoman 
two [ printing 19 her] and another Gentlewoman 
and a Woman came to me to my Houſe in 2ork- 
dingt, and defired me, but the Priſoner in par- 
tieulir, that I would adminiſter a voluntary Oath 
to thc young Lady, which ſhe was willing to take, 
that ſhe was married to this Gentleman. I told 
him that I had nothing to do to confirm Marriages, 
and told them I was loth to meddle with it. 

J. C. J. Hz!t. How came they to you? Had 
they any Officers ? 

7. Baber. No, my Lord, they came in a Coach 
without any Officer. : 

L. C. J. Holt. Was there any Oath taken? 

7. Baber. No, my Lord. 

Council. What was the Reaſon that you did not 
tender the Oath. 

J. Baber. Becauſe I thought I had nothing to do 


with 1t. 


Council, What fort of Frame was the young Wo- 


man in? 

J. Baber. In very great Diſorder; not like a 
Gentlewoman, bur in a very confuſed Condition : 
She ſpoke what ſhe ſaid by her own Conſent 3 but 
with much Diſorder. 

Priſoner, My Lord, I defire it may be aſked 
Jaſtice Baber, whether I deſired him to tender the 
Oath ro my Wite, 

L. C. J. Holt. Did Mr. Swend/en deſire you to 
tender the Oath ? 

J. Baber. He did put me upon it at firſt, 

Priſoner, I nc'er did fo in all my Life. 

Mr. Bulkley called. 
. Priſoner, My Lord, I defire this Man may be 
zard, | 

Mr. Bulklzy. This Gentleman, on the 7th of No- 
vember, in the Forenoon, ſtopped at the Porch of 
my Door, and gave me Orders to wait upon him, 
upon the Buſineſs of my Calling. 

J. C. J. Holt. What is your Calling? 

Mr. Bulkley. A Barber. He told me that he was 
married. I aſked him, What are you married? Yes, 
ſaid he, Jam; and here's my Wife; and the Gen- 
tlewoman ſhe ſaid ſo too. At that, I wiſhed them 
much Joy and Happineſs. The young Woman ſaid, 
She did not queſtion it, ſince what ſhe had done, 
Was with her own voluntary Conſent. 

Mr. Hudſon called. 

Priſzner. What did you hear my Wife ſay ? 

Mr. 114dſen. When Mr. Swendſen, with his Wife, 
came to our Houſe, (my Lord) he bid her take 
Mr. Blake by the Hand and aſk him how he does. 
She ſaid, Yes, my Dear. She went into the Houſe 
and took my Maſter by the Hand, aſk'd him how 
he did, Mr. S*wend/en ſaid, This is my dear Wife 
and ſhe ſaid, This is my dear Huſband, and took 
him about the Neck and kiſſed him. 

IL. C. J. Holt. What Trade are you? 
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_ Hudſon, An Upholſterer z Mr, Blake is my 
er, | 

Z. C. J. Holt. You ſay the young Woman took 
Mr. Blake by the Hand, and ſaid, How do you do ? 
Did ſhe ever ſee Mr. Blake before? 

Mr. Hudſon. Not that I know of, But Mr. 
Stwendſen ſaid, This is my dear Wife. 

Mr. Soll. Gen. When was this? 

Mr. Hudſon. On Saturday Morning, 

Mr. Soll. Gen. If they lay there over-night, what 
Neceſſity was there for Swendſen to tell Mr. Blake 
that was his dear Wife. 

Mr. Hudſon. He did not ſay ſo to him, but to 
his Wife; and ſhe kiſſed him. 

Mr. Mountague. What need he to tell Mr. Blake 
that was his Wife, when he knew it before? 

Mr. Hudſon. Why may not I, if I had a Wife, 
come to her and ſay, My dear Wife ? 

Mr. Soll. Gen. Mr, Blake, Pray was Mrs. Raw- 
lins at your Houſe before then ? 

Mr. Blake. Never, as I know of. 

Mr. Green called. 

Priſoner. I deſire that this Man be aſked what 
he heard my Wife ſay before the Recorder ? 

L. C. J. Holt, What did you hear the young 
Woman ſay before the Recorder? 

Mr. Green. She owned that ſhe was married to 
the Gentleman, by her own Conſent, without any 
Force or Compulſion. 

L. C. J. Holt. Did ſne marry him willingly? 

Mr. Green. Les, my Lord, ſhe faid fo, 

Priſoner. My Lord, I defire he may tell how 
ſhe behaved herſelf there. 

L. C. J. Holt. What faid ſhe ? 

Mr. Green. She ſaid ſhe was married to that Gen- 
tleman without Force or Compulſion. 

Council. Did ſhe ſay nothing elſe ? 

Mr. Green. This is all that I remember. 

Mr. Soll. Gen. Did the Gentlewoman continue in 
that Tone all the Time ſhe was at the Recorder's ? 

Mr. Green. No, I believe ſhe did not. 

L. C. J. Holt, Was the Recorder by then? 

Mr. Green. Yes, the Recorder was by. Then 
he aſked her whether ſhe was married by her own 
Conſent. | 

L. C. J. Holt. What did the Recorder ſay more? 

Mr. Green. He ſaid, he was afraid ſhe was drawn 
in by this Man, who he feared was a Spark and Bully 
of the Town. 

Council. Pray, when ſhe ſaid ſhe was married by 
her own Conſent, had Mr. Swendſen her Hand in 
his ? 

Mr. Green. Yes. 

L. C. J. Halt. Then I aſk you whether Swendſen 
was afterwards withdrawn ? 

Mr. Green. He was fo. 

L. C. J. Holt. And did you hear what ſhe ſaid 
after that ? 7 

Mr. Green. No, I did not, I was thruſt out. 

L. C. F. Holt. Where do you live ? 

Mr. Green. I live in Carter-Lane. I belong to 
the General Poſt-Office. ; 

L. C. J. Holt. How came you to be acquainted 
with this Matter. 

Mr. Green. My Lord, I came into Red-Lion- 
$!reet accidentally, two Doors off Mr. Swendſer's : 
I went to Mr, Swendſen's Lodgings, and aſked how 
he did. I was told he was very well, that he had mar- 
ried a Fortune, and was in Bed with his Lady. 

L. C. J. Holt. What was the Man's Name? 

Mr. Green. His Name was Blake, my Lord; it 
was a pure accidental Thing to me. 1. C. 7 
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L. C. J. Holt. How long have you known Mr. 
Swendſen? 

Mr. Green. I have known him ſeveral Years, 

L. C. J. Holt. Have you dealt with him? 

Mr. Green. Yes, I have; and I believe here are 
many preſent, can give a better Account of him 
than I can, 

Priſoner. My Lord, I deſire he may de aſked, 
what my Wife ſaid to the Recorder. 

Mr. Green, My Lord, upon Examination ſhe 
ſeemed to be much ſurprized upon that Occaſion, 
but what ſhe did, ſhe ſaid was voluntarily ; and 
that as he was her Huſband, ſo ſhe would own 
him; and when ſhe was aſked whether ſhe was in 
Drink ; ſhe ſaid ſhe was never given to drinking. 

Priſoner. And as I have been repreſented by 
ſome as a Bully of the Town, I deſire I may have 
my Friends heard, as to my Life and Converſa- 
tion. 

One of bis Friends called. 

L. C. F. Holt. Where do you live ? 

Anſw. At Ratcliff ; my Education has been at 
Sea. I have been acquainted with Mr. Swendſen 
two Years, and have found him to be a very honeſt 
and ingenious Man. 

L. C. J. Holl. Had you any Dealings with him? 

Anſw. Yes, my Lord, I have dealt with him for 
3000 /. and better ? 

L. C. J. Holt. In what manner did you deal 
with him ? 

Anſw. I conſigned my Effects to him. 

L. C. J. Holt. From whence ? 

Anſw. From England to Norway. 

L. C. J. Hit. How could they be conſigned to 
him when he was here ? 

Anſw, He was not here then, but at Norway, 
In May 1701. he came over, and had a Ship of mine, 
called the Swan, and fold her for my Account. 

Coun, Did you apprehend that he traded for 
himſelf, or as a Factor? 

Anſiw. He traded for himſelf; and I can ſhew 
you the Bills of Lading that will ſhew they were 
for his Account : And I believe all that knew him, 
will give him the Character of an honeſt Man. 

Mr. Evans called, 

L. C. J. Halt. What do you know of Mr. 
Swendſen ? | | 

Mr. Evans. I was in Norway, and found then 
that he lived in very good Repute and Credit there 
among all People, the beſt of Trading People; and 
I found he had a familiar Converſe with them : I 
was with him at the Generance and Admirance, 
which are the chief Offices in the Place : I was 
by his Letter of Recommendation credited by the 
molt eminent Merchants of Norway. At that Time 
he had ſeveral Ships conſigned to him for Lading, 
at a Time when Goods were difficult to be gotten, 
and he did load them. 

: Another Witneſs called. 

L. C. J. Holt, What do you know of Mr. 
Swendſen ? 

Anſw. My Lord, I was born in Norway, where 
this Gentleman lived for ſome Years, and was 
eſteemed worth 10000 Dollars. I have had no 
great Dealings with him, but when he wanted Mo- 
ney, when Money was ſhort with him, I lent him 
ſome, which he paid again very honeſtly. 

Priſoner. Call Jobn Shorey. | 

Shorey. The Knowledge I have had of him 


was cauſed by his buying ſeveral Parcels of Goods ; 


of me, and order'd them to be ſhipp'd, and paid 
me honeſtly for them. 


Another Witneſs called. 

L. C. J. Holt. What ſay you? 

Anſw, I have known this Gentleman about 
two Years : The firſt of my Knowledge was, 1 
had a Bill of Exchange of 50 J. drawn upon * 
which he paid very honeſtly. I never heard any 
otherwiſe, but that he was a very honeſt, Juſt Man 

Mr. Soll. Gen. I would obſerve to your Lordſhip 
that the principal Part of our Evidence the Priſoner 
hath given no Anſwer to; that is, the Force: If the 
taking and detaining Mrs. Rawlins was by Force, as 
ſeveral of our Witneſſes have teſtified : And if ſhe 
married while ſhe was under that Force, no ſub- 
ſequent Act or Conſent of hers can leſſen the Of. 
fence, if the Jury could give Credit to the Pri: 
ſoner's Evidence, and believe her Conſent was real. 
The Gentlewoman did herſelf confeſs, that after 
ſhe had been hurried from Tavern to Tavern, ſhe 
did declare he was her Huſband, and that ſhe 
conſented to the Marriage; but what afterwards 
happen'd, plainly ſhews that it was through Fear 
and nothing elſe : Had ſhe really conſented to the 
Marriage, why was ſhe carried to the Juſtice of 
Peace to take an Oath, that ſhe was married by her 
own voluntary Conſent ? Whilſt the Prifoner held 
her by the Hand before the Recorder, ſhe conſefſi4 
that ſhe married with her free Conſent : As ſoon 
as the Priſoner was withdrawn, ſhe burſt out into a 
Flood of Tears, and confeſſed that ſhe was married 
by Conſtraint. My Lord, there is but one thing 


more I would anſwer, and that is the Licence which 


was given in Evidence to give Colour to this 


Marriage; but this plainly ſhews, that this whole 
Management was the Priſoner's contriving. The 
Licence bears Date three Weeks before the Time 
of the Marriage, which ſhews how long they had 
waited for an Opportunity to accompliſh this De- 
ſign. When the Priſoner took out this Licence he 
ſwore her Age to be 25, and his to be 35. 

My Lord, now we will examine ſome Witneſſes 
to theſe Facts, and fo we'll have done. She was 
carried to Juſtice Baber to take a voluntary Oath, 
If your Lordſhip pleaſes he may again be called: 
We will ezamine him upon Oath. | 

Juſtice Baber called, 

Mr. Soll. Gen. Pray, Sir, give an Account of the 
whole Matter, 

J. Baber. They came to me about 8 or 9 a- Clock 
on Friday Night the 6th of this Month; and the 
Priſoner here told me the Purport of his coming, 
that it was a light and ſhort Buſineſs ; and point- 
ing to the Gentlewoman, ſaid, that ſhe came to 
take a voluntary Oath, that ſhe was married to him 
with her own Conſent ; ſhe ſaid ſhe was married, 
and that with her Conſent, I told her, I had no- 
thing to do with confirming Marriages, He told 
me, amongſt other Things, that he had a Certifi- 
cate. You know that beſt, ſaid 1; a Marriage is a 
Marriage, and I have nothing to do with it. 

Mr. Soll. Gen. But when ſhe told you that ſhe 
was married, what Condition was ſhe in ? 

J. Baber. She was in a very great Diſorder. 

Another VWiitneſs. 

Mr. Sell. Gen. Was you before the Recorder ? 

Witneſs. Yes, on Saturday the 7th of this No- 
vember. While Mr. Swendſen held her by the Hand 
ſhe owned the Marriage; but when he was with- 
drawn ſhe threw herſelf upon me, and deſired me 
to ſtand by her, or ſhe was undone, 

Mr. Soll. Gen. What Account did ſhe give when 
Mr. Swend/en was withdrawn? 


Anſw, She ſpoke much to the ſame Purpoſe 2 
; e 


17%. RR. for ferceably Marrying Ars. Rawlins. 


ſhe has done here; and that what ſhe had done 
was all by Force, and out of Fear, 
Mr. Taylor call'd and ſcuarn. 

Mr. Soll. Gen. Do pro know any Oath the Party 
rook, in the taking of this Licence ? | 
Mr. Taylor. Yes, my Lord. 

Mr. Sall. Gen, How old did he ſay the Gentle- 
woman was ? 

Mr. Taylor. He ſaid that ſhe was 25, and that 
he was 35 Years old. 

Mr. Soll. Gen. Are you ſure he took the Oath ? 

Mr. Taylor, Yes, my Lord, there is the Surro- 
eat?'s Hand, and the Priſoner's own Hand to it. 

Mr. Soll. Gen. Were you preſent ? | 

Mr. Taylor. No, I was not, but my Clerk was. 

Mr. Serj. Darnel. My Lord, there's his Hand 
to it, and we can prove his Hand. 

Mr. Soll. Cen. My Lord it is an Act of the 
Court. 

Caun. My Lord, I hope that may be of the 
ſame Force as a Depoſition in Chancery, 

L. C. J. Holt. It cannot be read as Evidence, 
Mr. Tay{ar, did he ever take a Licence at any other 
Time? | 

Mr. Taylor. No, my Lord. 

L. C. J. Holt, Was the Licence dated that Day 
he took it? 

Mr. Taylor. It is always dated the ſame Day it 
is taken. 

Mr. Mauntaguc. My Lord, I deſire Mrs. Buſby 
may be aſked, whether ſhe talked at the Picture- 
Drawer's about any Thing of Love, or no? Mrs. 
Buſby, the Queſtion is, Whether or no you talked 
any Thing aBout Love at the Picture-Drawer's ? 

Mrs. Buſby. My Lord, Mrs. Baynton deſired me 
to go with her to the Picture-Drawer's to ſee her 
Picture drawn 3 we were talking by the Fire-ſide 
that Mrs. Rawlins had ſpoke by way of Diſcourage- 
ment to Mr. Pugh; Mrs. Beynton ſaid that ſhe 
thought her Brother would make her a very good 
Huſband, and was able to make her a conſiderable 
Jointure here in England. My Lord, Mr. Pugb 
came, by the Conſent of Friends, on honourable 
Terms. 

L. C. J. Holt. Gentlemen of the Jury, This Pri- 
ſoner is indicted for Felony, in taking away by 
Force Mrs. Pleaſant Raw!ins, and marrying of her; 
this is Felony by the Statute of the Third of Henry 
VII. which enacts, ©* That if any Perſon ſhall 
* take any Woman that hath any Subſtance in 
Goods or Land, againſt her Conſent, and marry 
or defile her, he and his Procurers and Receivers, 
** ſhall be adjudged to be Felons. 

Now it hath been proved to you, that this young 
Woman had a Perſonal Eftate left her by her Fa- 
ther, to the Value of 2000 l. and had another 
Eſtate in Land, to the Value of 201. per Annum. 
It any one ſhall take her away by Force, and marry 
her, he is guilty of Felony by that Statute. You 
have heard that ſhe was placed by her Guardi- 
an, under the Tuition of Mrs. Buſby, who took a 
Lodging about 3 Years laſt paſt, at one Mrs. Nigbt- 
ingale's, in Stretton-Grounds, Weſtminſter ; and 
boarded with her, who took Boarders into herHouſe 
and if any Friend of her Boarders came to Dinner 
there, ſhe receiv'd 12 d. per Head: About 3 Weeks 
or a Month before Michaelmas laſt paſt, there came 
one Mrs. St. 7cbn,and recommended to her a Lodger 
of her Acquaintance, and defire'l that ſhe might board 
with her as others did, and ſaid ſhe was a Widow 
that camt out of the Country about a Suit of Law, 
and reprefented her to be a ſober Perſon, Mrs. 
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Nightingale refuſed her at that Time, and heard no 
more of her till about 3 Weeks after; then ſhe, 
Mrs, St. John, returns and prevails with Mrs, 
Nightingale, to take her Acquaintance into her 
Houſe. Mrs. Haynton that is mentioned in the In- 


dictment, was the Perſon deſigned by Mrs. St. Jobn; 


and ſhe came to Mrs, Nightingale, and deſired to 
be with her as other Boarders were ; ſhe pretended 
to be of very good Quality, ſo ſhe was taken into 
the Houſe ; her Carriage and Demeanor there were 
very civil, and ſhe pretended ſhe had a Brother, 
that would come to ſee her: The Priſoner at the Bar 
was the Perſon that came, and ſhe call'd him Bro- 
ther, and owned him for ſuch ; he dined there 
ſeveral Times with the reſt of the Boarders ; he ſaid, 
He had an Intereſt in Shipping, and invited all the 
Family to go on Board a Ship. They accepted of his 
Invitation, and were very well entertained, but ſu- 
ſpected nothing; but at length it was obſerved there 
was too great a Familiarity between Mrs. Baynton 
and the Priſoner, more than was common betwixt 
ſo near Relations; they afterwards perceived that 
Mrs. Baynton was inclinable to drink, which cauſed 
fome Fealouſy of ber in the Family, and ſhe per- 
ceiving the Strangeneſs of the Family, gave Mrs. 
Nightingale notice that ſhe ſhould go in a ſhort 
Time, for that ſhe had finiſhed her Buſineſs at 
Law, and that the Town was chargeable, and ſhe 
intended to be gone at ſuch a Time. When that 
Time was expired, ſhe pretended to Mrs. Nightin- 
gale that there was another Thing had happer'd 
that would detain her a Week longer : She con» 
ſented that ſhe ſhould ſtay. Now you may obſerve by 
the Evidence, that it was uſual for Mrs. Buſby and 
Mrs. Rawlins to go to Oxendon Chapel on Friday 
which Mrs. Baynton very well knew, and pretends 
that ſhe was to go in a Coach that way into Golden- 
Square, and invites them to go in her Coach, and 
promited to ſet them down by the Chapel : They 
accepting the Invitation, and being come near the 
Place, the Coach was ſtopped by ſeveral Men. 
Hariwell the Bailiff opened the Door, got into the 
Coach, ſaid it was an Arreft. At which Mrs. Buſby 
was very much concerned, and thought this Arreſt 
was for Mrs. Baynton, and that ſhe and Mrs. Rawlins 
might go out, for they were not concerned in the 
Matter. At laſt they perceived it was of themſelves ; 
and then Mrs. Baynton pretended to be concerned 
for them : And when the People in the Street aſked 
what was the Cauſe of the Diſorder ; the Bailiffs 
ſaid, that they were Cheats and Trading- Women 
that owed People Money, and now they are Arreſted 
for it. Under this pretended Arreſt, they were car- 
ried to the Star and Garter Tavern in Drury-Lane, 
and p it into a Back- Room, They were in a great 
Conſternation at their being Arreſted, being not 
conſcious to themſelves that they owed Money to 
any Perſon, One came to Mrs. Buſby, and ſaid, See 
that your Name be right, that you are rightly Ar- 
reſted. Another of the Bailits, by Force, carry*d 
away Mrs Rawlins, ſaying, ſhe was his Priſoner ;; 
and it was pretended, that one Bailiff had a Pro- 
ceſs to carry the one to Newgate, and another had 
another Proceſs to take the other to the Marſpalſea. 
Mrs. Rawlins was carried to HartwelPs Houſe, When 
ſhe was there, Mrs. Baynten pretended that coming 
by accidentally, ſhe heard her Voice, and came in, 
and ſeem'd to pity her, and ſaid, Madam, will none 
of your Friends help you? She propoſes her Bro- 
ther to be Bail, and Holt he was to be the other. 
Under that Pretence of being bailed, they carry her 
to the Vine Tavern in Holbourn, where Hartwell _ 
ten 
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tended to be very willing to take his Bail, and ſaid 
he knew Holt, but queſtioned the Priſoner. It will 
appear to you from this Evidence, and that which 
follows, of this Force and Contrivance, that their 
Deſign was to bring about the Marriage; for when 
the Bail was pretended to be refuſed, Mrs. Baynton 
propoſes a Marriage between the Priſoner and Mrs. 
Ratvlins, as the beſt way to make an end of this 
troubleſome Buſineſs : She would have the Ring 
from her Finger, to get aWedding-Ring made by it. 
Says Mrs. Razelins, I have no mind to be married: 
Says Mrs. Baynton, it's beſt for you to be married ; 
and threatned Mrs. Rawlins, that if ſhe did not 
marry, ſhe ſhould be committed to Netegate. There 
was a Parſon and Clerk ready, who were called to 
do the Office. The young Woman being under this 
Terror, the Office of Matrimony was performed ; 
and ſhe was forthwith conveyed to one Blake's, and 
by Conſtraint there was put to Bed in the Day-time. 
You muſt go to Bed, ſays Mrs. Baynton : I will not 
go, ſays the young Woman : And ſome Violence 
was uſed to force her Cloaths off, and ſhe was put 
to Bed, where ſhe lay about an Hour or Two, and 
thereby the Marriage was ſuppoſed to be conſum- 
mated, 

The Priſoner, on the next Day, being diſcourſed 
with about this Matter, and aſked, whether he was 
Mrs. Baynton's Brother? No indeed, ſays he; I 
made ule of her as my Tool; ſhe hath done my Job 
for me; I'll make her Satisfaction for it, not To- 
morrow, being Sunday, but on Monday I will do it, 
and never ſee her Face more. After all this Evidence, 
the Priſoner doth inſiſt upon his Innocence, becauſe 
he was not preſent at the Arreſt ; and hath produced 
ſeveral Witneſſes to prove, that this young Woman 
was very well ſatisfy*d with the Marriage; and that 
Reverend Divine the Parſon aſked her, whether ſhe 
was willing to be married to the Gentleman ? And 
ſhe ſaid ſhe was willing. And then Mr. Blake's 
Maid and Daughter ſaid, that ſhe deſired them to 
pluck off her Shoes and Stockings, undreſs her, and 
put her to Bed. And that very Night the Priſoner 
and Mrs. Rawlins went to Mr. Baber's, a Juſtice of 
the Peace, at Zork-Buildings, to take a voluntary 
Oath before him, that ſhe married this Priſoner by 
her own free Conſent. Mr. Baber would not Admi- 
niſter the Oath. And that afterward they Bedded 
together that Night, and the next Day they went 
abroad together in a Coach; and meeting his Barber, 
the Priſoner bids him come to him to ſhave him, 
and ſays to him, Here is my Wife; ſhe ſaid like- 
wiſe, that he was her Huſband: He wiſhed her much 
Joy; ſhe reply'd, that ſhe did not queſtion it, ſee- 
ing that what ſhe had done was by her free and full 
Conſent ; and declared, ſhe was well ſatisfied with 
what was done. The next Proof is of their Return 
to Blake's Houſe, where they firſt lodged ; the Pri- 
ſoner Swend/en orders his Wife to take Mr. Blake 
by the Hand, and aſk him how he did ? Which the 


did, and expreſſed to him how well ſhe was pleaſed 


with the Marriage, ſaying, This is my dearHuſband, 
and kiſſed him. His Witneſs tells you, on Friday 
Night a Conſtable comes with the Recorder's War- 
rant, to apprehend the Perſons ſuppoſed to have 
committed this Force; and diſcourſing with her, ſhe 
expreſſed her ſelf very well ſatisfied with her Mar- 
riage, fo that they deſiſted from ſerving the Warrant. 
Then he relies upon his Reputation, as being a Man 
of great Credit, and having had Goods conſigned to 
him, and paid Bills of Zxchange ; and produces 
Witneſles to prove, that he was a Trader in Norway, 
where he lived, and in good Credit, remitted Mo- 
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ney, drew and paid Bills of Exchange, frei 

Ships, Sc. and was in very good Eſteem * 
chiefeſt in thoſe Parts. Then he called other Wit- 
neſſes, to let you know how the young Woman car. 
ried it at the Recorders ; that there ſhe ſaid, that 
ſhe was married by her own free Conſent, Ge 
Gentlemen, this is the Sum of the Evidence that he 
hath given, To which it is replied, That as to what 
was ſaid before the Recorder, that is true; ſo long 
as he had her Hand in his, ſhe declared her Conſent 
to, and Satisfaction in the Marriage; but when he 
was withdrawn, and ſhe was examined by her «lf 
ſhe declared her Marriage was by Violence and 
Force, that ſhe did it out of Fear, Sc. Then they 


tell you again, of a Licence that was taken out by 


him, and produced by him, but bore Date almoſt 
ThreeWeeks before this Marriage was accompliſh'd; 
It was obſerv*d alſo upon the Licence, that this Li- 
cence was to marry Mrs, Ratelins of the Pariſh of 
St. Mary White Chapel, when ſhe lived not there, 

This is the Sum of the Evidence on both Sides, 
and theſe Obſervations are to be made from it : 


I. You are to know, That if ſhe be taken away 
by Force, and afterwards married, tho* by her Con- 
ſent, yet is he guilty of Felony : For it is the taking 
away by Force that makes the Crime, if there be a 
Marriage, tho* by her Conſent. 


II. In the next place it is to be obſerved, That ſhe 
was taken away by Force, and a Stratagem was uſed 
togive an Opportunity thereunto, and the Arreſt was 


but a Colour. 


III. You may conſider upon the Evidence, how 
far the Priſoner was concerned in the firſt Force: It 
is true, he was not at the Arreſt, and did not appear 
until ſhe was brought to HartwelPs Houſe ; and un- 
der that Pretence of Bailing her, ſhe was carried to 
the Vine Tavern, where there was a Parſon ready, 
and the Marriage was had in ſuch manner as you 
have heard. Now, conſidering theſe Matters, it is 
left to you to determine, whether the Marriage was 
not the End of the Arreſt ? And if fo, how it would 
be poſſible for ſuch a Force to be committed to ef- 
fect the Priſoner's Deſign, and he not be privy to it? 


IV, If it can be imagined, that he was not privy 
to the colourable Arreſt, yet ſhe was under a Force 
when he came to her at HartwelPs Houſe ; and 
from thence ſhe was carried by Force unto the Vine 
Tavern, where ſhe was married. That is a forcible 
taking by him at Hartwel”s Houſe ; and tho? when 
ſhe was at the Vine Tavern ſhe did expreſs her Con- 
ſent to be married, yet it appears even then ſhe was 
under a Force, and had no Power to help her elf. 


Her Marriage was by Force, when ſhe was carried 


to Blake's, and put to Bed; all this was Force: 
Nay, when ſhe was carry*d to the Juſtice of Peace, 
even then ſhe was under a Force ; and all that ſhe 
ſaid was not freely, but out of Fear : Such a Force 
would avoid any Bond, for ſhe was under Impriſon- 
ment, But however, if the firſt taking was by 
Force, and ſhe had conſented to the Marriage, the 
Offence is the ſame, it is Felony. 

And as to his Reputation, it is poſſible he might 
have been an honeſt Man : A Man is not born a 
Knave, there muſt he Time to make him ſo, nor is he 
preſently diſcovered after he becomes one. A Man 
may be reputed an able Man this Year, and yet be 
a Beggar the next : It is a Misfortune that happens 
to many Men, and his former Reputation will . 

| nity 
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nify nothing to him upon this Occaſion, If you be 
fatisfied upon the Evidence, that he is guilty of this 
Crime, you are to find him fo ; if not, you ought to 


uit him. 


""Mr.Swend{er. I deſire, my Lord, that my Wife may 
be aſked, Whether ſhe did not, upon her Knees, 
ſwear, ſhe went away from me as a good a Maid as 


ſhe came to me ? 


L. C. J. Holt. That is a Queſtion need not be 
aſk'd, ſince the Marriage is ſo plainly proved, which 


is ſufficient to bring you within the Statute, 


465 


The Jury deſire the Act may be read. 

L. C. J. Holt. Let it be read. Ir was ſo. 

The Jury aſk Mrs. Rawlins, how old ſhe is? 

Mrs. Rawlins. Eighteen at Candlemas. 

L. C. J. Holt. Would you aſk any Queſtions up- 
on this Act ? 

Jury. No, my Lord. 

Then the Jury went out, and after three Hours 
ſtay, brought him in Guilty. 

He was ſentenced afterwards along with Sarah 
Baynton. 
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CLXXVI. The Trials of SARan BA VN TON, 


JoEN HARTWELL, 


and JOHN SPURR, at the Queen's-Bench, for forceably taking 
away Mrs. Pleaſant Rawlins, and procuring her to be mar- 
ried to Haagen Swendſen, Nov. 25. 1702. Mich. 1 Ann. 


24 8X Motion was made by the Queen's 

e Council, for putting off this To to 

(44 |] Friday, November the 27th, but his 

(3353 Lordthip would not grant it, but or- 
dered it to begin preſently. 


The Priſoners were calPd to the Bar, and a Procla- 
mation made for all concern'd to attend. 


The Jury were ſworn, whoſe Names are, viz. 


Giles Ridle, Gent. 
Robert Legg, Gent. 
Thomas Elton, Gent. 
Charles Longland, Gent. 
Simon Smith, Gent. 
Henry Lobb, Gent. 


Robert Lympany, Gent. 
John Outing, Gent. 
Francis Parr, Gent. 
Richard Bealing, Gent. 
Charles Murry, Gent, 
Jobn Cannon, Gent. | 


Clerk of the Ar. O Arab Baynton, Jobn Hartwell, 
and Jobn Spurr, hold up your 
Hands, [hich they did. | Gentlemen of the Jury, 


look upon the Priſoners, and hear their Charge. 


. Then the Indiftment was read as in the firſt Trial: Upon 


which they were Arraigned, and plead not Guilty. 

* Sir Simon Mr. Soll, Gen, May it pleaſe your 
Harcourt. Lordſhip, and you Gentlemen of the 
Jury : The Priſoners at the Bar, together with one 
Swendſen, ſtand indicted before you for a very great 
Offence z Stwendſen (for whoſe Sake this Felony was 
committed, for which the Priſoners are now to an- 
ſwer) has already had his Trial: The Three Pri- 
ſoners at the Bar were his Accomplices. The Law, 
to ſhew how odious ſuch Offences are, and to deter 
all Perſons whatſoever from committing them, has 
made no Diſtinction between the Principal and Ac- 
ceſſories : The Abettors, Procurers, or Contrivers, 
are declared and enacted to be, and to be judged as 
principal Felons. The Gentlewoman mentioned in 
the Indictment, Mrs. Pleaſant Rawlins, was the 
Daughter of Mr. William Rawlins, who left her a 
good Fortune : Her Grandfather likewiſe left her 
an Eſtate of Inheritance. Her Father being dead, 
her Guardian, Mr. Buſby, placed her under the Care 
of his Siſter, who boarded with her at one Mrs. 
Nightingale's. Mrs. Baynton (one of the Priſoners at 
the * and Mr. Swend/en lodged at Mr. Blake's, 

oL. V. b 


where they projected what was afterwards put in 
practice. Lodgings were to be taken for Mrs. Bayn- 
ton at Mrs. Nightingale's. In order thereunto, twas 
pretended, That ſhe was a Country Gentlewoman 
who came to Town about a Law-Suit, and being 
very tender of her Reputation, would board in a ſober 
Family. By theſe Infinuations, Lodgings were 
taken for her at Mrs. Nightingales, where in a lit- 
tle Time ſhe got acquainted with the Family; and 
in Converſation, as often as *twas poſſible, would 
take ſome Opportunity to diſcourſe of her own Af- 
fairs, particularly of her Relations, of her dear Bro- 
ther Swendſen, who was never mention'd without ma- 
ny Commendations. Mr. Swendſen, tho* no ways 
related to her, often viſited her under that Charac- 
ter: But Mrs. Baynton having lived a very ſcan- 
dalous lewd Life in Town, could not long continue 
under the Diſguiſe ſhe came in to Mrs. Nightingale's. 


Intimation was given to the Family of her true 


Character, and Notice thereof was ſoon given to her 
by her Maid. Whereupon ſhe reſolved to quit her 
Lodging ; and being paſt all Hopes of betraying 
Mrs. Rawlins, and wheedling her into her Ruin 
with her Conſent, ſhe enters upon another Project, 
which was to bring about the Marriage by Force 
and Violence. 

In this Contrivance, you will find every one of 
the Priſoners at the Bar had their ſeveral Parts to 
act; Hartwell was to get a Writ, Mrs. Baynton, who 
could not be concerned in the Execution of the Writ, 
was to contrive when and in what manner it might 
be executed: Hartwell ſues forth the Writ, and 
Mrs. Baynton appoints the Time. She knowing it 
to be the uſual Cuſtom fer Mrs. Bu and Mrs. 
Rawlins to go to Church on Friday Mornings, ſhe 
prepares a Coach, and profers her Service to ſet 
them down at the Chapel, and prevaiPd with them 
to come into the Coach, As they were going to- 
ward the Chapel, Hartwel! the Bailiff ſtops the 
Coach, and gets into it; and Spurr conducts the 
Coach to a Houſe that they had prepared for their 
Purpoſe. When Harteell got into the Coach, Mrs. 
Rawlins and Mrs. Buſby, not imagining themſelves 
to be concerned, deſired him to let them go out; 
No, ſays Hartwell to Mrs. Buſby, it is you that I am 
concerned with; let you and I have a few Words to- 
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gether, and all Things will be ſet to rights. But 
Mrs. Buſby refuſing to have any Diſcourſe with him, 
away they were all carry'd (Mrs. Buſby, Mrs. Raw- 
lins, and Mrs. Baynton) to the Star and Garter 
Tavern in Drury-Lane. While Mrs. Buſby and Mrs. 
Rawlins were kept together, they had no Hopes of 
making Mrs. Rawlins marry ; and therefore Harteell 
by Force takes away Mrs. Razolins, and carries her 
to his own Houſe: Spurr, who had no Proceſs what- 
ſoever againſt Mrs. Buſby, yet keeps her Priſoner at 
the Star and Garter. Mrs. Baynton ſeeing her 
Friends uſed in this manner, pretended a very great 
Concern, and out of Kindneſs went to find their 
Friends to bail them. Mrs. Rawlins had not been 
long at Hartwell's before Mrs. Baynton came into 
the Houſe to her, in a great Surprize to find her 
there, telling her ſhe fancied, as ſhe paſſed by Hart- 
zwell's Houſe, ſhe heard Mrs. Rawlins's Name men- 
tioned : Immediately ſhe gave her a very melan- 
choly Account, how ſhe had been in Search for her 
Friends; but none could be found, and to Goal ſhe 
mult go, except Bail could be got. At laſt ſhe 
thought of her Brother, ſhe was ſure he would be 
her Bail; and having placed him hard by, ſhe brings 
him to Hartwell's. When he comes there, all Three 
of them (Hartwell, Mrs. Baynton, and Mr. Swend- 
ſen) under Pretence of ſetting Mrs. Rawlins at Li- 
berty, take her to another Tavern, where ſhe was 
plainly told, ſhe muſt marry Mr. Swend/en, or go 
to Newgate, and undergo the Miſeries of a Goal: 
If ſhe married, then all ſhould be well. The Cir- 
cumſtances of the Taking, Detaining, and Marry- 
ing this Gentlewoman at that Tavern, and of the 
ſeveral Facts I have mentioned, our Witneſſes will 
prove to you. 
Mr. Buſby ſworn. 

Mr. Serj. Darxel. I pray give his Lordſhip an 
Account of this young Gentlewoman, Mrs, Pleaſant 
Rawlins. 

Mr. Buſby. My Lord, her Father, Mr. William 
Rawlins, was a Man of very good Eſtate : He or- 
dered his Eſtate to be fold to pay his Debts and Le- 
gacics, and the Overplus was given to his Daughter 
this young Gentlewoman, which was about 2000 /, 
Her Grandfather likewiſe by Will left her an Eſtate 
of 201. per Annum. 

Mrs. Nightingale worn. 

Mr. Serj. Darnel. Mrs, Nightingale, pray give 
an Account to his Lordſhip, how long this Gentle- 
woman lived in your Houle. 

Mrs. Nightingale. My Lord, ſhe hath lived with 
me about three Years z and ſince Mrs, Buty and 
Mrs. Rawlins came to live with me, my Huſhand 
died: I am likewiſe a Widow too; we all lived to- 
gether. Mrs. St. John, about nine Weeks before 
this Fact, came to me, and aſked me whether I took 
Boarders ? I faid, No, I would take none without 
it were thoſe Ladies that boarded with me before. 


She told me, this was a Country-Gentlewoman that 


was coming to Town about a Suit of Law ; ſhe was 
a very good Woman, and would be near a Church. 
She told me, that ſhe was a-kin to the Lady Anne 
Baynton, and a great deal more that I cannot re- 
member: But I told her, I did not deſign to take 
Boarders. She came about three Weeks after, and 
aſked me, whether I was in the ſame Mind ? She 
told me the Gentlewoman was come to Town : She 
told me ſhe was an extraordinary good Woman, 
and that her Huſband was acquainted with the Fa- 
mily, and gave her an extraordinary Character. 
She ſaid ſhe would not have parted with her herſelf, 
but that ſhe did not take in Boarders, and therefore 
thought it not worth her while to take her in, 


L. C. J. Holt. Did ſhe ſay, ſhe was her Hur. 
band's Acquaintance ? 

Mrs. Nightingale. She told me, That her Huf. 
band was very well acquainted with the Family, Sbe 
told me, Mrs. Baynton came to Town on Saturday 
Night, and was very weary with her Journey, She 
ſaid to me, Madam, it you pleaſe ſhe ſhall come 
to you, and recommend her ſelf, Ar length ſhe 
came, and repeated the fame Things, That ſhe was a 
Country-Gentlewoman, and came up about a Suit of 
Law, &c. She ſaid, Madam, 1 underſtand you are 
very nice in taking of Boarders, which makes me 
the willinger to come to board with you, I took 
her to be a very ſober Woman; and ſecing it was 
but for a little while, I agreed with her. She ſaid 
ſhe would come on WYednejday : The Reaſon ſhe told 
me, that ſhe came to Town no ſooner, was, becauſe 
her Maid was ſick of a Fever. Mrs. $1, John re- 
commended to her a Neighbour's Child, which was 
a pretty civil Girl; ſhe hired her, which made me 
ſtil] like her the better. On Wedneſday, Mrs. Bayn- 
ton and her Servant came : We were all Widows, 
and became very familiar in a ſhort Time ; for ſhe 
is a Perſon of a great deal of Senſe, if pleaſed God 
to give her Grace. She invited us on Michaclmas- 
Day, to go on Board of a Norway Ship; ſhe had a 
Friend there, One of my Friends aſked, whether 
ſhe had any Intereſt in it? She ſaid, Yes, ſhe had. 
She likewiſe ſaid ſhe had a dear Brother come to 
Town, an extraordinary Chriſtian, that had married 
her Siſter : They ſtrived, ſhe ſaid, who ſhould out- 
do one another in Affections; and when her Siſter 


was upon her Death-bed, ſhe recommended Mrs, 


Baynton to be both his Wife and Siſter. Mrs. Bayn- 
ton ſaid, My dear Brother will come To-morrow to 
ſee me. Accordingly he came, with two Gentle- 
women with him, that we never ſaw before nor 
ſince: Then ſhe ſent for a Bottle of Claret, and 
deſired us to drink, which we did, with them. Then 
ſhe took Occaſion to praiſe the Family the was in : 
She invited her Brother to live in the ſame Street 
near to her, ſeeing he had but a pingling Stomach z 
and ſaid, ſhe believed he would like their Victuals. 
He declined that, ſaying, it was out of the way for 
his Buſineſs, being obliged to be every Day at 
*Change. Then ſhe aſked me, what I would have a 
Meal, if he ſhould come at any Time to ſee her? 1 
told her 12 d. for a Dinner; for ſo I had of the 
young Ladies Friends that came to ſee them. 

Mr. Serj. Darnel, Pray, how did the Country- 
Gentlewoman behave her ſelf? —. 

Mrs. Nightingale. She ſcem'd to be very modeſt, 


but ſhew'd abundance of Love to her Brother. 


Mr. Serj. Darnel. In her Behaviour? 

Mrs. Nightingale. Very well, below Stairs ; but 
the Maid ſaid ſhe would ſwear above. 

Council. How oft did he dine there? 

Mrs. Nightingale. Nine or ten Times. 

Council, You ſay he din:d nine or ten Times at 
your Houſe, did you diſcern that there was any thing; 
of Love betwixt him and Mrs, Razo!i;:s ? 

Mrs. Nightingale. No body in the Houle diſcern- 
ed that there was. 

Mr. Serj. Darnel. Were they obſerved at any 
Time to be alone ? 

Mrs. Nightingale. No, Sir, they were never 
alone that I know of. | 

Mr. Serj. Darnel. Had you ary miſtruſt of Mrs. 
Baynton ? 

Mrs. Nightingale, Yes, Sir; ſhe came twice Home 
elevated with Drink, and we began to ſuſpect there 
was ſomething between her and her Brother that 
was 


was not uſual. My Lord, her Servant took notice, 
that we carried it with Strangeneſs towards her 
Miſtreſs z inſomuch that ſhe ſaid to her Miſtreſs, 
Do you not diſcern the Family to be ſtrange ? Ay, 
Betty (ſaid ſhe) but J do not care; if they rouze 
me, they'll find me like a Lion: Or to that Effect. 

Mr. Soll. Gen. Did Mrs. Baynton diſcern that you 
knew that ſhe ſaid fo ? 

Mrs. Nightingale. No, Sir. 

Mr. Soil. Gen. Did you expreſs any Diſlike of 
her ? 
Mrs. Nightingale. No, Sir, not to her; tho' I diſ- 
covered my Diflike of her to ſeveral of the Family, 
telling them, I deſigned to give herWarning when her 
Month was up. But before that, ſhe came to me 
and paid me, as her Cuſtom was, for a Week. She 
told me ſhe had received a Letter from her Friends, 
That the Truſtees had made up the Buſineſs ; and 
the Ciry being chargeable, ſhe deſigned to return 
into the Country, I went to my Mother in another 
Room, and expreſſed to her, with a great deal of 
ſoy, the Warning ſhe had given me. When her 
Time was expired, ſhe came to me again, and ſaid, 
There was a Fellow would cheat her in Town, and 
that ſhe muſt take our a Statute of Bankrupt againſt 
him, which would detain her a Week longer; and 
upon her D-ſire, becauſe I would part friendly, I 
conſented to her ſtaying a Week longer. 

L. C. J. Holt. Speaking to the Priſoner Baynton, 
ſaid, She might aſk Queſtions. 

Mrs. Baynton. Yes, my Lord. Mrs. Nightingale, 
when I went into your Houſe there was no fuch 
Character of me, as you ſpeak of ; but you invited 
me ; and I ſaid, That if 1 ſhould be troubleſome, I 
would not come. 

L. C. J. Holt. She liked you well by the Cha- 
racter that was given you by Mrs. St. Jobn, but af- 
terwards ſhe had no ſuch good Thoughts of you. 
Mrs. Baynton. If they did not like me, my 
Lord, they might have given me Warning; but in- 
ſtead of that, when I gave her Warning, ſhe ſeemed 

to be ſorry. 

L. C. J. Holt. She was glad of the Opportunity 
of your giving her Warning. 

Mrs. Baynton. You were pleas'd, Mrs. Nightin- 
gale, to ſpeak of going aboard of Ship, it was af- 
ter Mr. Swend/en had been there a ſecond Time: 
When he came to your Houſe, you faid you loved 
Punch entirely ; and I faid, If you pleaſe, Madam, 
Mr. $:w2nd/en ſhall make a Bowl; and this was be- 
fore our going on Board, 

FS, C. J. Holt. Was Mr. Swendſen aboard the 
ip? 

Mrs. Meblingale. Yes, he was; but I knew not 
of his being there, 

Mrs. ſworn. 

Mr. Serj. Darnel. Come Mrs. Buſby, give an Ac- 
count to my Lord and the Gentlemen of the Jury 
what you know of this Matter. 

Mrs. Buſby. My Lord, I know Mrs. Nightingale 
told me that Mrs. Sr. Jobn came to take Lodgings 
fer Mrs. Baynton, according as Mrs. Nightingale ex- 
preſſed her ſelf; and I was a little curious in en- 


quiring what ſhe was, and begged her Pardon for 


alking ſo many Queſtions about her. 

Mr. Serj. Darnel. After ſhe had been there, how 
did ſhe carry her ſelf ? 

Mrs. Buſby. At Michaelmas- Day, at Night, ſhe 
came up very briſk, and faid ſhe had heard from 
her dear Brother, and fell a praiſing him, and ſaid 
how happy ſhe was in him; and that her Siſter, 
upon her Death-bed, ſaid that ſhe ſhould be both 
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Wife and Siſter to him; She ſaid likewiſe, that ſhe 
had been a Widow 4 Years, and that ſhe would ne- 
ver marry for the Love ſhe had to her Brother. 

Mr. Serj. Darnel. Pray give an Account, Mrs. 
Buſby, whether there was any Talk in the Family 
of this Woman's leaving the Family ? 

Mrs. Buſby, Sir, as to her leaving the Houſe, we 
were informed that ſhe was not what we took her 
to be; and Mrs. Nightingale and I were very un- 
eaſy 3 at which Mrs. Nightingale defign'd to warn 

r away. 

Council. Mrs. Buſby, Pray give an Account of 
your going in the Coach with her. 

Mrs. Buſby. On Friday Morning, the 6th of this 
Month, Mrs. Baynton ſaid ſhe was going to have 
her Lac'd-Head waſhed ; ſhe ſent her Maid for a 
Coach, and ſaid ſhe would ſet us down near the 
Chapel. After ſhe had invited me, and I ſaw the 
Coach, I did not know how to evade it well, but 
accepted of her Civility. She bid the Coach ſtop 
at Hedge · Lane, and ſaid we ſhould be as near to the 
Chapel, as ſhe went to the Place whither ſhe was 
going, When we came to the old Buildings, I was 
looking out at them, and on the contrary Side L 
heard a Buſtle, Mrs. Baynton called to the Coach to 
go on, and preſently Hartwell was in the Coach, 
with his Arm about Mrs. Rawlinss Waiſt. I did 
think Mrs. Baynton was arreſted, I cry'd out for 
God's Sake let us alone, we are not concern'd. 
Hartwell pulPd up the Glaſs, and ſaid we were the 
Perſons concerned. She (pointing to Hartwell at 
tbe Bar) ſaid, This is the Man, and he himſelf 
own'd it before the Recorder, that he told me *twas 
the young Lady and I was concerned ; ſays he, Let 
me have a few Words with you, and all will be 
well. I ſaid, To be ſure I will not ſay any thing to 
you except my Friends were near. This Lady, Mrs. 
Baynton, ſaid, No Madam, be ſure do not; ſhe ad- 
viſed me not to be frightned, for ſuch a Caſe once 
happen'd to her with her Niece. I aſked Hartwell 
what he would do with us? He ſaid he would carry 
us to a Place where we might fend for our Friends, 
and make up the Buſineſs. Mrs. Baynton ſeemed to 
take my part, and ſaid ſhe would go to my Friends; 
and ſuch Diſcourſe as this held till we came to the 
Star and Garter Tavern. 

Council. Mrs. She pretended to be your Friend ? 

Mrs. Buſby. Yes, Sir, ſhe argued with the Bai- 
liff and ſaid, may I not go where I will ? And ſeem- 
ed to be very angry with him. Mr. Hartwell alſo 
ſeemed to be very angry with her, and call'd her 
Mrs. Pert, ſaying ; it ſhe were Civil, ſhe ſhould 
have the more Reſpect. 

Council. Whom did he call Mrs. Pert? 

Mrs. Buſby. He called Mrs. Baynton ſo. Then 
they carried us to Drury-Lane, and ſhe adviſed us 
to put on our Maſks upon our Faces: I thought to 
do it, but afterwards recalling my ſelf, and thinking 
I had done nothing amiſs, I would not. They con- 
ducted us to the Tavern and put us into a back 
Room, and Mrs. Baynton haſtened out of the Room 
as if ſhe would go for ſome of my Friends, as ſhe 
ſaid ſhe would: I directed her to Mr. Thornton 
and another; which ſhe ſaid ſhe went to. The Room 
where we were was very dark, fo we preſſed into a 
forward one: We were in a very great Fright, inſo- 
much, that I ſaid to Mrs. Rawlins, We'll live and 
die together, and then ſhe took me hold by my 
Arm. Hartwell ſeeing that, took her from me by 
Force, and ſaid ſhe muſt go with him. I under- 
ſtood ſhe was arreſted in one Court, and I in ano- 
ther; She muſt go to the Marſbalſea, and I to 
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Newgate. Then they hurried her down Stairs out 
at a back Door into a Coach: I cry'd out Murder 
out of the Window, and ſaid, For God's Sake take 
care of the young Woman, for I know not where 
they are carrying her. After this, Mr. Spurr ſaid to 
me, What have you got by Bawling ? We are bet- 
ter known here than you, My Fright was very 
great, and I was very much ſurprized: There was 
a Man left with me, 1 made my Complaint for 
Friends to be ſent for. Says I to him: Is it Trea- 
fon or Felony ? He told me he did not know, he 
was only hired for a Crown to keep me: I deſired 
that the Gentlewoman of the Houſe might come up 
to me 3 it was about 12 a-Clock, and at laſt ſhe 
did. And Mr. Wakeman came up, and ſaid, Ma- 
dam, Why do you not Eat and Drink? He ſaid 
the young Gentlewoman was well, and did both. 
Said the Woman of the Houſe to me, Do not you 
owe Money? I ſaid, No. Nor the young Lady 
neither ? I anſwered, None that we ſhould he Ar- 
reſted for. When this Mr. Wakeman was here, ſaid 
the Gentlewoman of the Houſe to me, Why do you 
not enquire into the Cauſe of Action? Wakeman 
told me, that there was a Writ againſt Sabina Buſby, 
at the Suit of William Jones, and that William Jones 
arreſted me. Says the Woman of the Houle, it 
may be your Name is not right, and ſo you may 
be falſly Arreſted. I aſked whether I might not 
ſend for Bail, it being an Action of Debt. It being 
an Action of Debt, ſays he, you may; and I will 
go for you as cheap, and as ſoon as a Porter. But 
I ſaw him no more till Night. | 

Council, How long did they keep you ? 

Mrs. Buſby. It was betwixt 10 and 11 when 
they carried me there firſt, and it was not till near 
Night that I ſaw him again. 


Mr. Serj. Darnel. Did he make you give Bail for 


your Diſcharge in the Afternoon ? 

Mrs. Buſby. There was a Lad in the Room ſaid, 
Madam, I will go to ſome of your Friends for you. 
I directed him to ſome ot them, and when he came 
again, he ſaid, they were not at home. There was 
a poor Man, a Labourer, at work in the Chimney, 
he gave me a private Wink, and ſaid he would go 
for me, for he knew Mr. Unkles ; he went, and 
Mr. Unkles came. I likewiſe ſent for Mr. Thornton 
and another ; they all came, and met together. Mr. 
Thornton demanded on what Account they kept me 
there? They ſaid they had a Writ againſt me of 
200 J. Then they ſaid they would bail me, They 
aſked them, Where the young Lady was ? They 
told him ſhe was with her Friends. Then, myLord, 
after this, the Bailiffs ſhifted off, and I knew no- 
thing more of it, but went away to get a Warrant 
to take care of the young Lady. 

Council. Had you any manner of Dealings with 
Mr. Fones ? 

Mrs. Buſby. No manner of Dealings with him 
in all my Life, 

Mr. Mountague. When you came into the Fore- 
Room, was Harttell then with you in the Room? 

Mrs. Buſby. She and I was in a great Fright ; ſe- 
veral was there, and Hartwell was one of them, 

L. C. J. Holt. Was Mrs. Baynton there? 

Mrs. Buſby. Yes, my Lord. 

L. C. J. Holt. How long did ſhe ſtay ? 

Mrs. Buſby. She went out preſently ; ſhe told me 
ſhe would go to ſome of my Friends; and away 
ſhe went. 

L. C. J. Holt. Did ſhe come again? 

Mrs. Buſby. No, my Lord. 

L. C. J. Holt, Did you ſee Hartwell there? 


Mrs. Buſby. My Lord, he was there, and forced 
the young Lady from me; and Spurr, when 1 put 
my Head out of the Window, and cried after her 
ſaid to me, What have you got by your Bawling 5 
We are better known here than you. 5 

Mr. Juſtice Gould, Pray, when was the firſt Time 
you took Notice of Spurr ? 

Mrs. Buſby. Sir, the firſt Time I took particular 
Notice of him, was, when I put my Head out of the 
Window ; but it ſeems he rid behind the Coach; 
he was left with me when Mrs. Rawlins was taken 
away, and was in the Room when my Friends came; 
and Mr. Wakeman was there too, 

Mr. Juſtice Powel. I aſk you, did your Friends 
offer Bail ? . | 

Mrs. Buſby. Yes, Sir, they did. 

4 wy Juſtice Powell, Did any of them require 
ail ? 

Mrs. Buſby, My Friend, Mr. Thornton, aſked on 
what Account they kept me? And they ſaid they 
had an Action of 200 J. againſt me. 

Mr. Hartwell. Was I there then? Did I ever 
come back after you were there ? 

Mrs. Buſby. ] believe you were, but I cannot be 
poſitive ; but you were in the Coach, and you were 
the Man that carried away Mrs. Ratolins from me. 

Mr. Wakeman called. 

Mr. Soll. Gen. Give an Account to my Lord and 
the Council, of what you are concerned in this 
Matter. 

Mr. Wakeman. If it ſhall pleaſe your Honour, my 
Lord, Mr. Hartwell! came on Wedneſday (before 
this Thing happen'd) to my Houſe, and left Word 
there, that there was a Writ to be executed, if I 
would execute it: I was not then at Home, but 
when I came Home, which was late at Night, my 
Daughter told me of it. I went to him on Thur/- 
day Morning. He ſaid to me, Mr. Wakeman, | 
have a Writ to be executed, will you do it? I ſaid 
I would. Then he carried me to Weſtminſter to the 
Mitre-Tavern, and made no ſtop nor ſtay ; then he 
called for a Quart of Ale, and a Quart of White- 
Wine, and a Toaſt and Cheeſe ; and when he had 
eat one Toaſt, we had another. The Man of the 
Tavern came in, whoſe Name was Holt. Mr. Hart- 
well ſaid to me, We muſt not do the Buſineſs this 
Morning; it cannot be done, ſaid he: But he ap- 
pointed me to come on Friday Morning. He or- 
dered me, if I came arit, to call for Wine, and the 
ſame as we had before. I came firſt, and called for 
Wine, Ale, a Toaſt and Cheeſe ; in the mean Time 
Mr. Hartwell came in, and eat ſome with me. 

L. C. J. Holt. Who was the Writ againſt ? 

Mr. Wakeman. It was againſt Madam Rawlins. 
Mr. Holt went out, and called Mr. Hartwell, and 
ſaid, the Buſineſs would be done that Morning. 
Then we followed him to Stretton-Ground. Mr. 
Holt ſaid to Surr and my ſelf, we had belt ſtand 
near the Place: He took Mr. Hartwell with him 
to the Top of the Street, the People gazed at us, 
and I was aſhamed, and went into an Ale-Houſe ; 
a Man came back, and ſaid, The Coach is at the 
Door; and Mr. Hartwell came and ſaid, the Coach 
would come by preſently ; Mr. Hartwell and Spurr 
went before, and bid me follow the Coach ; and 
coming near the Park, in Weſtminſter, I was be- 
hind ; Mr. Spurr ſtopped the Coach. Mr. Spurs 
ſtopping the Coach I made up to it; but before l 
came to it Mr, Hartwell was in the Coach, and what 
he ſaid to them I do not know, 

L. C. J. Hojj. Who ſtopped the Coach? 

! 


Mr. Wake- 
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Mr. Wakeman. Mr. Spurr ſtopped the Coach, 
and ſerved the Writ ; it was my Writ, Mr. Hart- 
wel! ordered the Coach to drive to the Star and 
Garter Tavern in Drury-Lane; we went all along 
with itz and when we came there, they led us to 
4 little Room, and the Gentlewoman did not like 
it, but went into a forward Room, and this Gentle- 
woman (pointing to Mrs. Baynton) with her Band- 
box, was with them. | 

Council, Who was it ? 

Mr. Wakeman. (pointing to Mrs. Baynton at the 
Bar, ſaid *twas ſhe) ] did not know but ſhe was this 
Lady's Friend; I never ſaw any of them before in 
all my Life. Mr. Hartwell went down, and Mrs, 
Baynton ; and I thought ſhe went to fetch Madam 
Rawlinss Friends. Mr. Hartwell came to the; oung 
Lady, and ſaid, You mult go to my Houſe. . The 
young Gentlewoman ſaid, O Lord, don't part us. 
But he did fo, and put her into a Coach, I ſaw 
the Gzntlewoman going, but did not go with her my 
ſelf, for I was ſtopped by a Gentleman of my Ac- 
quaintance; but when I came to Mr. HartwelPs 
Houſe, I ſaid, Mr. Hartwell, Where is the young 
Gentle woman? He told me ſhe was below Stairs. 
I told him that I had ſomething of Buſineſs elſe- 
where. I aſked him, and he gave me Leave to go. 
I went, and when I returned back to Mr. Hariwel”s 
Houſe, I aſked for him, but his Wife told me he 
was not within. I aſked where the young Gentle- 
woman was? She anſwered, that ſhe was gone with 
her Huſband to the Vine Tavern in Holborn, I went 
and aſked for Mr. Hartwe!l ; they told me he was 
above Stairs, I went up, and found him with Mr. 
Spurr, and a Tallow-Chandler, J ſhould have told 
you, that when I went from Mr. Hartwel”s Houſe 
about my Errand, I ſaw Mr. Holt ſtanding near the 


Back-Door of the Five-Be!l Tavern in Witch-ſtreet, 


and he aſked me where Mr. Hartzell was? I told 
him he was at Home. Then Holt aſked for the 
Woman, I ſaid ſhe was at HartwelPs— Afterwards 
I ſaw Mr. Swendſen at the Five-Bells with Holt, and 
he gave me a full Glaſs of Claret ; I drank it off, 
and away I went. When I went to the Vine-Ta- 
dern, Mr. Hartwell, Mr. Spurr, and a Tallow-Chand- 
ler were in a Room by themſelves. I ſaw that 
Gentleman (looking out of a Window) that was 
with Holt; he looked at me, and I at him. Mr. 
Hertwell aſked me if I had dined? I told him No. 
He ſaid there were ſome Stakes. I dined there; then 
the Gentlewoman, viz. Baynton, at laſt came out of 
Door and called Mr. Hartwell to her. When Mr. 
Hartwe!l came from her, he told me the Matter 
was made up, and the Priſoner was diſcharged. 

L. C. J. Holt. Who was the Writ againſt ? 

Mr Wateman, Mrs. Rawlins. 

L. C. F. Holt. When the Priſoner was diſcharged 
they gave you the Writ again ? 

Mr. Wakeman. Yes. 

L. C. J. Huli. Had youa Writ againſt Mrs. Buſby? 

Mr. Mateman. I had none againſt her. 

Council, How far is it from Hartwel”s Houſe 
to the Star and Garter-Tavern ? 

Mr. Wakeman. It is about a Furlong. 

Council. What was your Writ for? 

Mr. Waleman. But 20 J. 

L. C. J. Holt. And you ſaid you had an Action 
of 200 l. | : 

Mr. Wakeman. My Lord, Mr. Hartwell faid fo. I 
do not know the Woman, but ſhe will be ſhewed us. 

L. C. J. Holt. Look at the Priſoner at the Bar. 
TS in the Coach when Mrs. Ratvolins was Ar- 
relted f 


Mr. Wakeman. Yes, yes. I had no ill Deſign in 
what I did. 

L. C. J. Holt. Did you go behind the Coach? 

Mr. Wakemen, Yes, my Lord, I did. 

The Writ produced and read in Court. 

Mr. Juſt. Gould. Were you there at the Star and 
Garter when Mrs. Bufby's Friends came to Bail her? 

Mr. Wakeman, When I came to the Star and 
Garter Tavern, the Gentleman came and aſked me, 
whether I knew where Mrs. Buſby was? I told him 
I lett her at the Vine-Tavern, and believed that there 
they might find her. 

L. C. J. Holt. Was Spurr at the Vine-Tavern 
any Time ? 

Mr. Wakeman, My Lord, I left Spurr, Hartwell, 
and the Tallow-Chandler at the Vine-Tavern. 

Mr. Serj. Darnel. Was it Mr. Hartwell or Spurr 
that aſked you to eat Stakes ? 2 

Mr. Wakeman, It was Spurr. 

Mrs. Baynton. Mr. Wakeman, Did you ever ſee 
me before the Arreſt ? 

Mr. Wakeman. No, I never ſaw you before then. 

Mrs. Berkley Sworn. 

Mr. Serj. Darnel. Pray look upon this Priſoner, 
Mrs. Baynton, Do you know her ? 

Mrs. Berkley. Yes, Sir, I do know her. 

Mr. Serj. Darnel. How came you to know her ? 

Mrs. Berkley. By her lodging in Mrs. Nightin- 
zal?s Houſe, and no otherwiſe. 

Mr. Serj. Darnel. Did you ever hear her ſpeak 
of a Brother that ſhe had ? 

Mrs. Berkley. Yes, Sir, ſhe ſaid this Mr. Swend- 
ſen was her Brother. 

Mr. Serj. Darnel. Mrs. Rawlins, Are you Sworn? 

Mrs. Rawlins. Yes, Sir. 

Mr. Serj. Darnel. Stand forward a little. Do you 
give my Lord an Account of the whole Matter. 

Mrs. Baynton. Mrs. Rawlins, ſpeak the Truth, I 
defire nothing but Juſtice. 

L. C. F. Holt. You are upon your Oath remem- 
ber, and therefore ſpeak nothing but the Truth. 

Council, Give an Account of your Proceedings 
in the whole Matter. 

Mr. Serj. Darnel. Do you know any of the Pri- 
ſoners at the Bar ? 

Mrs. Raw!ins. Yes, I know them all, Mrs. Bayn- 
ton, Mr. Hartwell, and Mr. Spurr. 

L. C. 7. Holt, Do you know them ? 

Mrs. Rawlins. Yes, my Lord. 

L. C. J. Holt. How came you to be acquainted 
with Mrs, Baynton ? 

Mrs. Rawlins. My Lord, I came to be acquaint- 
ed with her by her taking Lodgings at our Houſe. 
She came and took Lodgings at Mrs. Nightingale's 
for a Month or Six Weeks. When her Month was 
out, ſhe ſaid her Buſineſs was done, and ſhe muſt go 
into the Country, 

Mr. Serj. Darnel. Give an Account of what hap- 
pen'd to you on Friday the 6th of November. 

Mrs. Rawlins. We were going to Oxendon Chapel, 
Mrs. Buſby and I. Mrs. Baynton told us, ſhe 
was going that Way, and invited us into her Coach; 
ſhe ſaid ſhe would ſet us down near the Chapel; we 
accepted of her Invitation, and went with her. When 
we were at the Broad Way in Dartmouth-Ground, 
there was Hartwell, and Two more Bailiffs ; they 
ſtopp'd the Coach, and Mr. Hartwell got in. Said 
Mrs. Buſby, to him, For Chriſt's Sake let us go out 
we owe no Man any thing. He ſaid the Matter 
concerned Mrs. Buſby and me, and he ordered the 
Coach to be driven to the Sar and Garter Tavern 
in Drury-Lane. 

Mr. Serj. 
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Mr. Serj. Darnel. Did any Body come into the 
Coach ? 

Mrs. Rawlins. Yes, Sir, Mr. Hartwell. 

Mr. Serj. Darnel. Did he do any Thing to the 
People in the Coach ? 

Mrs. Rawlins. No, Sir, but ordered the Coach 
to go to the Star and Garter Tavern. When we 
came there we went up Stairs, and did not ſtay above 
a Dozen Minutes in one of the Rooms, but removed 
from thence to a Room forward: Mrs. Baynton 
was gone, and Hartwell ſent up Spurr. 

Mr. Serj. Darnel. Miſtreſs, Pray look, Do you 
ſee the Man that came up to you ? 

Mrs Rawlins. I ſuppoſe it was the Man that is 
next to Mrs. Baynton; if I be not miſtaken it is 
him ; I cannot be poſitive. 

Mr. Serj. Darnel. Some of them came up to you 
and ſaid, they muſt have the young Lady down 
Stairs ? | 

Mrs. Razzlins. Yes, Sir; and Mrs. Baynton ſaid, 
Nay. They after that forced me away. 

Mr. Serj. Darnel. Who was it that did that? 

Mrs. Rawlins. It was Mr. Hartwell that did it. 

Mr. Hartwell. Who is Mr. Hartwell ? 

Mrs. Rawlins. Your ſelf, Mr. Hartwell, took me 
about the Middle, and drove me down Stairs. I 
cried out Murder, and deſired ſome good Body to 
go with me; he ſaid, if I did not hold my Tongue 
he would ſend me to Newgate that Minute. 

Mr. Serj. Darnel. Where did he carry you? 

Mrs. Rawlins. He carried me from the Sar and 
Garter Tavern to his own Houſe. 

Mr. Serj. Darnel. Where is his Houſe ? 

Mrs. Rawlins. In Witch-ſtreet. 

Mr. Serj. Darnel. How long did he keep you there? 

Mrs. Ratolins. I do not know juſtly, but I think 
it was about an Hour. 

Mr, Serj. Darge!. What did they do with you 
there? 

Mrs. Rawlins. They put me into a Back Room, 
there was no Body with me: but at laſt Mrs. Bayn- 
ton came in and pretended ſhe was going by and 
heard my Name, and therefore came in. I was ve- 
ry much frighted. She ſaid ſhe had been at ſeveral 
of my Friends, but could get no Body to come. She 
told me ſhe would ſend for her Brother, and he 
ſhould be Bail for me. 

L. C. J. Holl. You ſay ſhe would ſend for her 
Brother to be your Bail ? 

Mrs. Rawlins. Yes, my Lord. 

L. C. J. Holt. What followed then? 

Mrs. Rawlins. She went for her Brother to come 
to be my Bail, and it was hardly half a Quarter of 
an Hour before ſhe came in again with her Brother. 

Council. What is her Brother's Name? 

Mrs. Rawlins. Swendſen. Mr. Hartwell came in- 
to the Room where I was, and ſaid, Is Mrs. Rato- 
lines Friend come yet? Mrs. Baynton anſwered, 
Yes. They had a Coach prepared at the Door, and 
in that they carried me to the Tavern in Aolbourn ; 
there was in the Coach, Mrs. Baynton, her Brother, 
Mr. Hartwell, and I. 

Mr. Mountague. Where did they carry you? 

Mrs. Rawlins. To the Vine-Tavern in Holbourn. 

Mr. Mountague. What did they do with you 
chen ? 

Mrs. Rawlins. They carried me up Stairs, put 
me into a Room, I cannot tell exactly how long I 
was there. 

Mr. Mountague. What did they do then ? 

Mrs. Rawlins. Then Holt was there to be the other 
Bail; they were very willing do take his Bail, but 
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were very ſcrupulous in taking Mr. Seni ; 
They told me, in ſhort, ag I muſt _ ma 
Swwendſen, and that would put an End to it, or el 
I muſt go to Newgate. 

L. C. J. Holt. Who ſaid fo? 

Mrs. Rawlins. Mrs. Baynton ſaid, If I did not 
marry her Brother, I muſt go to Newgate. I re- 
plied, that I would not marry without my Friends 
Advice; but I was not ſo much afraid of going to 
Newgate, as I was of being murdered, or ſent 
away ſome where into the Country, where I might 
never ſee or hear of my Friends. 

Council, How did they behave themſclves in the 
Room ? 

Mrs. Rawlins. They importun'd me to marry 
Mr. Swend/en, and for that End Mrs. Baynten would 
have my Ring from my Finger; I would not let 
her have it, but ſhe forced it away from me. I aſked 
her what ſhe would do with it? She told me, ſhe 
would go and get a Wedding Ring made by it, 
She went and bought a Wedding Ring, and gave 
me my own again: Then the Miniſter and Clerk 
was brought into the Room ; the Miniſter and Clerk 
came in and married Mr. Swendſen and me. 

Mr. Serj. Darnel. How long did you ſtay in the 
Room after you were married? 

Mrs. Rawlins. Not a Quarter of an Hour. 

L. C. J. Holt. Where was Hartwell ? © 

Mrs. Rawlins. They were in the Room over- 
gainſt us. | 

L. C. J. Holl. Who brought the Parſon into the 
Room ? 

Mrs. Rawlins. Helt brought them in. 

L. C. J. Holt. Where did they carry you then? 

Mrs. Kawlins. To Mr. Blake's Houſe in Hellaurn. 

L. C. J. Holt. Who went with you? 

Mrs. Rawlins. No body but Mr. Swendſen, Mrs, 
Baynton, and my elf. 

L. C. J. Holt. What did they do then? 

Mrs. Rawlins, They ordered the ſheeting of a 
Bed, and put me to Bed. | 

Council. Was there any Compulſion in going to 
Bed, or did you go voluntarily ? 

Mrs. Rawlins, I did not go freely, but was 
forced to Bed; Mrs. Baynton aſked me to go to 
Bed ; after which ſhe aſked me the Reaſon why I 
would not go to Bed? Says I, my Reaſon is, be- 
cauſe I don't care to go to Bed fo ſoon. 

Mr. Serj. Darnel. Who undreſſed you? 

Mrs, Rawlins. Mrs. Baynton and Mr. Blake's 
Daughter. | 

Mr. Serj. Darnel. How long was you in Bed ? 

Mrs. Rawlins. About an Hour or Two. 

Mr. Mountague. When you went out, had you 
any Expectation to go any where elſe but to Church? 

Mrs. Ratolins. No where but to Church, upon 
my Word. 

Mr. Mountague. Did you go voluntarily to the 
Tavern in Drum - Lane, or againſt your Will? 

Mrs. Rawlins. To be ſure it was againſt my Will. 

Mr. Hartwell. Did you ſee me, Madam, at the 
Vine-Tavern the Time that you were confined there ? 

L. C. J. Holt. Did you fee Hartwell at the Vine- 
Tavern before you were married ? 

Mrs. Rawlins, Yes, Mr. Hartwell, you may re- 
member that you were once in the Room where I 
was: I will give you an Inſtance of it; you were 
ſmoaking a Pipe of Tobacco; Mrs. Baynton ſaid 
to you, What would you have with her ? You ſaid 
I was the Priſoner. 

L. C. J. Holl. Did they take the Bail that was 


offered ? 
Mrs. Rawlins. 
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Mrs, Rawlins. Mr. Hartwell ſaid, he would con- 
(ler it with Mrs. Baynton; and they all went out, 
and left me alone by my ſelf. Mrs. Baynton, after 
they had conſulted together, came in and told me 
chat they refuſed the Bail. 

Mrs. Baynton. When you were left by your ſelf, 
Mrs. Rawlins, if you had not a mind to marry Mr. 
$:»end/en, why did not you make your Eſcape. 

L. C. F. Holt. Did ſhe come there by her Con- 
ſent ? 

Mrs. Baynton, No, my Lord, but when ſhe was 
left to her ſelf, ſhe might have eaſily got away. 

L. C. J. Holt. Mrs. Rawlins, You were left alone 
in the Room, Was there any Propoſal of your Mar- 
riage to Mr. Swend/en made before that? 

Mrs. Baputon. My Lord, if I may have leave 
to ſpeak, they contrafted Friendſhip almoſt a 
Month before. 

L. C. J. Holt. Mrs. ſtay your Time. [To Mrs. 
Rawlins] Conſider the Queſtion, | 

Mrs. Baynton, My Lord, the Ring was bought 
before ſhe was left alone, ſhe knows it very well, 
and was looking upon it when I came into the 
Room again. 

L. C. J. Holt. To Mrs. Rawlins. Had you the 
Ring beſore that? 

Mrs. Rawlins, Not as I know of, my Lord. 

Mrs. Baynton. You had the Ring upon your 
Finger, and faid, it was a very handfome one; but 
I had bought it a little too wide for you. 

Mrs. Rawlins. It is very ridiculous ; I ſaid no 
ſuch Thing, 

L. C. J. Holt, She was left in the Room alone, 
when you both went out; but it ſeems it was upon 
her Deſire to be Bailed, and therefore ſhe would 
not eſcape. 

Mr. Serj. Darnel. Yes, yes, it was with the In- 
tent to be Bailed that ſhe did this. 

L. C. J. Holt. Mrs. Baynton, it is now Time 
for you to make your Defence, 

Mrs. Baynton. My Lord, Iwill. Mrs. Buſty, 
when Mr. Swendſen came to her Houſe firſt, called 
him her dearly beloved Likeneſs ; Did not ſhe ſay 
ſo Mrs. Razvlins ? . 

L. C. J. Holt. Did you ever hear Mrs. Buſby 
call Mr, Swendſen her dearly beloved Likeneſs ? 

Mrs. Rawlins, My Lord, I deſire ſhe may an- 
{wer for her felt. 

Mrs. Baynton. Pray, my Lord, let her ſtand by 
her ſelf a little, that no body may ſpeak to her. 

L. C. F. Holt. Did you ever hear her ſpeak of 
Mr. Swendſen, that he was her dearly beloved 
Likeneſs ? 

Mrs. Rawlins. Yes, my Lord; I do not know 

but ſhe might ſay ſo. 
| : L. C. J. Holt, What, when Mr. Swendſen was 
y? 

Mrs. Rawlins. No, my Lord. 

L. C. J. Holt. Do you remember that you ever 
heard Mrs. Buſby call him fo? 

Mrs. Rawlins. Once, my Lord, to Mrs. Baynton. 

L. C. J. Holt. What ſay you Mrs. Buſby, did 
vou call him ſo? 

Mrs. Buſby, My Lord, I thought him very 
much like my Huſband in one Part of his Face, 
and Mrs, Baynton her ſelf call'd him my beloved 
Likeneſs. 

Mrs. Baynton. My Lord, How could I call him 
her beloved Likeneſs, and never ſaw her Huſband 
with my Eyes ? 


* C. J. Heli. Well, what Queſtions will you 
Alk: 


Mrs. Baynton. My Lord, I will aſk Mrs. Raw- 
lins ſeveral Queſtions. The Second Sunday when 
I was at their Houſe, Mrs. Rawlins, you know you 
ſtaid at home, and I did ſo too; Did not you ſay 
then, that you wiſhed Mr. Swend/en was there, 
when they were all at Church, did not you ſay fo? 
Remember you are upon your Oath, | 

L. C. J. Holt, Upon your Oath, do you remem- 
ber any ſuch Thing ? 

Mrs. Rawlins. No, my Lord; and I would not 
for all the World fay any thing but the Truth. 

L. C. J. Halt. Did you, or did you not? 

Mrs. Rawlins. Indeed, my Lord, I do not re- 
member that ever I ſaid any ſuch Word. 

Mrs. Baynton. Mrs. Rawlins, did you not come 
to my Bed- ſide often, and kits and hug me, and 
would be talking with Pleaſure of Mr. Fangen ? 

L. C. J. Holt. Do you remember that you fat 
at her B:d-fide, and ſpake of Mr. Swend/en, and 
kiſſed and hugged her? 

Mrs. Rawlins, My Lord, indeed Mrs. Baynton 
did much talk of her Brother. 

L. C. J. Holt. But did you talk of her Brother? 

Mrs. Rawlins, My Lord, if I did fay any 
Thing, I did not ſpeak with a Deſign to have him 
it may be I might do fo. 

Mrs. Baynton. Mrs. Rawlins, did not you bid 
me to tell him, that there was a good Lady, that 
had her Fortune in her own Hands, and at her own 
Diſpoſal, that would make him a very good Wife ? 
Did not you tell me this? . 

Mrs. Rawlins, I did not fay ſo; but faid there 
was a very good Lady that would make a very 
good Wife whenever ſhe married; but did not ſay, 
that ſhe would make him a good Wife. 

Mrs. Baynton. Mrs. Rawlins, Have not you been 
the moſt uneaſy Woman in the World, when he did 
not come to dine at Mrs. Nightingale s? 

L. C. F. Holt. Speak our. 

Mrs. Baynton. My Lord, Mr. Swendſen had a 
Cold, and ſhe told me, ſhe could not be eaſy till 
he was cured of it. 

Mrs. Rawlins. I never ſaid ſuch a Thing. Can 
you ſay fo, Mrs, Baynton ? 

Mrs. Baynton. My Life is upon it, and I will 
not for my Life ſay any Thing but the Truth. 

L. C. J. Holt. Did you expreſs any ſuch Thing 
to Mrs. Baynton, of your Uneaſineſs till Mr. Swend- 
ſen had got rid of his Cold? 

Mrs. Rawlins, No, my Lord. 

Mrs Baynton. But, Madam, Did not you ſeek 
to tell me theſe Things by your ſelf? You told me, 
you had a great deal of ill Uſage z and told me, 
you lived more like a Servant than any thing elle : 
You ſaid, that when there was another Lodger 
there, becauſe you went to ſee her in her Room, 
you were chid ſeverely for it, and charged never to 
go near her. 

Mrs. Ratolins. I do not know but that I might 
do it. 

L. C. J. Holt. But why did you do it? 

Mrs. Rawlins. My Lord, I can give you no 
Account ? 

L. C. J. Holt. Did you bid her tell him, that 
you knew a Gentlewoman, at her own Diſpoſal, 
that would make him a very good Wife? 

Mrs. Rawlins. My Lord, I do not know but 
that I ſaid to Mrs. Baynton I wiſhed her Brother a 
very good Wife. 

L. C. J. Helt. But did you ſay, that you knew 
a Gentlewoman, at her own Diſpoſal, and a Fortune, 
that would make him a very good Wife? 

Mrs. Rawlins, 
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Mrs. Rawlins. My Lord, I did not ſpeak with 
a Deſign to marry her Brother, but was reſolved to 
take the Advice of my Friends. 

Mrs. Baynton. Did not you ſay, that you wiſh'd 
your ſelf Mr. Swend/en's Wife, ſeveral Times? 

L. C. F. Holt. Did you ever tell her, that you 
wiſhed your ſelf Swendſen's Wife? 

Mrs. Rawlins. My Lord, I don't know whether 
1 did or no. 

L. C. J. Holt, How came you to have ſuch a 
good Opinion of Mr. Swendſen ? 

Mrs. Rawlins. Mrs. Baynton told me he was 
a very good-temper'd Gentleman, and never out 
of Humour, | 

L. C. F. Holt, Would you marry a Man for his 
good Humour only ? 

Mrs. Rawlins. I never had married, if there had 
not been a Force put upon me. 

L. C. J. Holt. Did you tell Mrs. Baynton, that 
you would never marry, but by the Conſent of 
your Friends ? . 

Mrs. Rawlins. Yes, I did. 

Mrs. Baynton. My Lord, I never heard her ſay 
ſoin all my Life. 

L. C. J. Holt. Did you tell her, notwithſtanding 
what you ſaid of Mr. Swendſen, that you would ne- 
ver marry without the Conſent of your Friends ? 

Mrs. Rawlins. My Lord, I did often ſay, that 
I would never marry without their Conſent. 

Mrs. Baynton. Mrs. Rawlins, did not you, when 
you were acquainted with Mr. Swendſen, ſlight 
Mr. Pugh ? 

L. C. J. Holt. Did you ſhew any Diſlike of Mr. 
Pugb, upon Svendſen's Account? 

Mrs. Rawlins, My Lord, I cannot tell; if I did 
ſhew any III-will to Mr. Pugh, it was not with a 
Deſign to have Mr. Swend/en. : 

L. C. J. Holt. Hath there been any Courtſhip 
carry*d on betwixt Mr, Swendſen and you? 

Mrs, Rawlins, My Lord, no more Courtſhip to 
me than to all the Family; my Lord, I did not 
perceive that Mr. Stendſen ſhewed me more Fa- 
vour than any in the reſt of the Family. 

L. C. F. Holt. Have you any more Queſtions, 
- Mrs. Baynton ? 

Mrs. Baynton. When Mr. Swendſen was walking 
in the Garden, did not you ſay, that you would go 
and walk with him, but that they would take notice 
of it? But pray, ſaid I, do not, you may make 
them angry by it. Did not you ſay, that you 
would go up, and look out of the Window, with 
Expectation to have been called down by me? Did 
not you walk with Mr. Swendſen, and diſcourſe 
with him about the Things of Love, and he ſaid, 
he would have no body but you, and you likewiſe 
ſaid, that you would have no Body but him? 

L. C. J. Holt. Were you alone with Mr. Swend- 
ſen, at that Time in the Garden ? 

Mrs. Rawlins. I think I was with him in the 
Garden at that Time, but not alone. 

Mrs. Baynton. My Lord, ſhe was alone with 
Mr. Swenden in the Garden ſeveral Times. 

Mrs. Rawlins, I can ſpeak it upon my Oath, 
that I was never in the Garden with Mr. Swendſen, 
but that Time. 

Mrs. Baynton. Did not you ſay that you would 
have no body but Mr. Swendſen? 

Mrs. Rawlins, No, I never ſaid any ſuch 
Thing. 

Mrs. Baynton. What made you go up Stairs, 
and cry for an Hour together; and ſaid to my 
Servant, that you would have your Belly full of 


crying, before you went away: Betty can teſti! 
this Te is in the Court, but Tut or be N 

L. C. J. Holt. She may be called, if you will. 

Mrs. Baynton. Pray Mrs. Rawlins, did you not 
once come up to me, and ſaid you had been twice 
there, and wiſhed that you could ſee Mr. Swendſen 
and * you could not be eaſy without his Com. 
pany 

Mrs. Rzwlins. As I am upon my Oath, I ne. 
ver ſaid ſuch a Thing. | 

Mrs. Baynton. Mrs. Rawlins, did not you ſay a 
Hundred Times, that you loved Mr. Szwendſey 
above any Man in the World? 
1 _ Ratolins. I never ſaid any ſuch Thing in my 

ife. 

Mrs. Baynton. Did not you peel Walnuts for 
Mr. Swend/en, and deſire me to carry them to him; 
Mrs. Rawlins. I never did fo. 

Mrs. Baynton. My Lord, I would have her aſked; 
whether ſhe conſented to be taken away, directly, 
or indirectly ? F 
£ a C. J. Holt. What ſay you to that Mrs. Raz- 
ns 

Mrs. Rawlins. My Lord, It was all againſt my 
Knowledge and Will, I never conſented to it. 

Mrs. Baynton. Mrs. Racvlins is not this true, that 
you pulled your Ring from your Finger, and gave 
it me to have a Wedding Ring made by it, which 
diſcovered your free Conſent to the Marriage ? 

Mrs. Rawlins. No, Mrs. Baynton, do you think 
that I would have given any manner of Conſent 
to be married to him, without the Advice of my 
Friends, if I had not been forced to it ? 

Mrs. Baynton. Did not you fend all Mr, Pugl“s 
Letters back again, and deſired him in your Let- 
ter to come no more at you; and that you would 
have nothing to ſay to him, and that if he came he 
would put you to ſuch a Fright that you would not 
be capable of ſeeing him ? 

L. C. J. Holt. Did you tell her ſo? 

Mrs. Rawlins, I do not remember that I told 
her any ſuch Thing. 

L. C. J. Holt. Did you ſend back Mr. Pyg/'s 
Letters ? 

Mrs. Racvlins. I do not remember that I ſpake 
any Thing to Mrs. Baynton, tho I did fend back 
the Letters. 

L. C. J. Holt. Why did you ſo? 

Mrs. Rawlins. It was not upon Mr. Swerdcn's 
Account that I did ſo. 

IL. C. J. Holt. Do you remember that you re- 
peated to her any of the Contents of a Letter that 
you had written to Mr. Pugh, about ſending back 
his Letters ? 

Mrs. Rawlins, No, my Lord, I did not. 

Mrs. Baynton. My Lord, I had it from her own 
Mouth, elſe. how could ] have known of it? I did 
not know it till ſhe told me. Mrs. Rawlins, how 
can you ſay you told me not theſe Things ? 

Mrs. Rawlins. No, Mrs. Baynton, I did not. 

Mrs. Baynton. Mrs, Ratolins, you do not ſay true. 
I never knew nothing but what I had from her own 
Mouth. 

L. C. J. Holt. You ſent his Letters back again, 
pray upon what Account did you do ſo? 

Mrs. Rawlins. It was upon Things that we heard 
of Mr. Pugh, that was not very handſome, Mrs. 
Buſby can tell the ſame.. 

L. C. J. Holt. Did the Courtſhip break off? 

Mrs. Rawlins, My Lord, it was but the Day 


before this Thing happen'd. 
Mr. Serj. 
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Mr. Serj. Darnel. Mrs. Buſby, did you know of the 
ſending back the Letters ? And who was it that put 
Mrs. Rawlins upon ſending of them back ? 

Mrs. Buſby. Yes, Sir, it was by our Advice: 

Mr. Serj. Darnel. Whoſe Hand was it that wrote 
the Letter ? 

Mrs. Buſby. Mrs. Berkley. 

Mr. Serj. Darnel. Was it by her Inclination and 
Conſultation of her Friends ? 

Mrs. Baynton. Had not you a miſtruſt, that there 
was Love betwixt Mr. Swend/en and Mrs. Rawlins ? 

Mrs. Buſby. I had no miſtruſt of any ſuch Thing. 

Mrs. Baynton. Why did you tax me with it then ? 

L. C. F. Holt. When was this ? | 

Mrs. Baynton. My Lord, it was at the Limner's; 
| heard ſomething as if Mrs. Rains ſhould ſpeak 
Words of Diſcouragement to Mr. Pugh. Mrs. Bu/- 
by, when I told her of it, ſhe denied it, and ſaid, 
Mrs. Bayuton, I do not know this. But here is 
Mrs, Rawlins her ſelf, and ſhe ſhall anſwer for her 
ſelf, if ſuch a Thing is: She thought, if there was 
any Strangeneſs between Mrs, Razelins and Mr. Pugh, 
it was occalion'd by Mrs. Rawlins's Love to Mr. 
Swend/ſen, When they aſked my Advice of the 
Thing, Mrs. Rawlins and Mrs. Buſby told me, that 
Mr. Pugh had Three or Four Thouſand Pound Stock: 


I faid, if Mr, Pugh had ſuch a Love for Mrs. Raw- 


lins as he pretended to, that he would do well to 
have drawn out One Thouſand Pound, and given 
it to the young Woman. 

L. C. J. Holt. Mrs. Baynton, have you any thing 
to aſ ? 

Mrs. Baynton. Perhaps I may have more to ſay, 
but I am in Confuſion, my Lord: Mrs. Buſby, as 
well as Mrs. Rawlins, was never eaſy, but when 
Mr. Srvendſen was there. | 

I. C. J. Holt. Mrs. Rawlins, upon the Oath that 
you have taken, did you conſent to your being taken 
away after the Manner as you were, or gave any En- 
couragement to Mr. Swendſen ? 

Mrs. Rawlins. No, my Lord, I do not know 
that I gave him any manner of Encouragement. 

Mrs, Baynton. My Lord, ſhe gave him all the 
Encouragement imaginable. 

L. C. J. Holl. I pray, Mrs. Baynton, do not put 
your ſelf into a Paſſion : I ſpeak in Favour to you; 
you will not deliver your felt ſo well in Paſſion, as 
without. 

Mrs. Baynton. She lay baiting of me Night and 
Day, and always ſpeaking to me of her Love to 
Mr. Swendſen ; and to hear her ſpeak the quite con- 
trary, really it moves me, my Lord. 

Betty, Mrs. Baynton's Maid, called, 

Mrs. Baynton. Betty, have not you told me, 
that Mrs. Rawlins ſaid ſhe would fill her Belly with 
Crying before ſhe went, and that ſhe would enquire 
for Mr. Swendſen ? 

Betty. No, I ſaid no ſuch Thing. 

L. C. J. Holt. Speak the Truth, without being 
buſy'd by one Side or other. Did you hear that 
ever Mrs. Kawlins went into the Chamber to cry, or 
enquire for Mr. Swend/en ? 

Belly. No, my Lord, I never heard it. 

Mrs. Baynton. My Lord, I never was the Woman 
that aſked this Maid any Queſtion any way, but ſhe 
frankly told me all this; and ſhe often ſaid, that ſhe 
was ſure Mrs. Rawlins had a very great Kindneſs for 
Mr. Swendſen : And one Day ſhe hearing of ſuch a 
Noiſe of Laughing, and the Doors flinging, that ſhe 
went down Stairs to ſee what was the Matter; Mr. 
2 was there then, and Mr. Pugh. Mr. Pugh 
” 0 8 at Mrs. Racvlins's Mirth, that he 

Vl. V. 


went away in a great Diſtaſte; and ſhe ſaid, that 
Mrs. Rawlins was never eaſy, but when ſhe was 
talking of Mr. Swendſen. 

Mrs. Baynton. Betty, did not you ſay, that ſhe 
aſked you ſeveral Times of Mr. Swendſen, and wiſhed 
he would come and dine with them ? 

Betty. I never heard her but once. 

Mr. Swendſen's Jury return to give in their Ver- 

dift all Twelve. 

Gentlemen, are you agreed in your Verdict? 

Anſ. Yes. 

Who ſhall ſay for you ? 

Anſ. The Foreman, 

Eraſmus Johnſon, à Dane, and one of the Fury 


ſaid, He was not ſatisfied, 


Fohnſon. Tt it ſhall pleaſe you, my Lord, I am 
not ſatisfied z I do not find, from any of the Evi- 
dence that hath been given, that he was privy to the 
Arreſt ; my Conſcience will not let me comply with 
the reſt, that he is Guilty. 

L. C. J. Ilalt. What kind of a Conſcience have 
you? Do you not believe what the Witneſſes have 
ſaid? Have you any Evidence that Mrs. Rawlins 
went away with her own Conſent ? 

Johnſon. I do not find, my Lord, that it was 
done by him. 

L. C. J. Holt. Did not he go to Hartwe!Ps Houſe, 
and from thence, while ſhe was under the Force, 
went with her to the Vine Tavern, where he married 
her ? Which was a forceably taking by him. 

Fobnſmm. But, my Lord, it was with her Con- 
ſent 3; elſe how could he marry her? 

L. C. J. Huli. Tho! ſhe did conſent to the Mar- 
riage; yet if ſhe was taken by Force, it is the ſame 
Offence. 

Foreman, My Lord, he did agree that this was a 
Point of Law, and would leave it with your Lord- 
ſhip 3 he believes ſhe was forced, but he thinks he 
was not privy to the Woman's Actions that he em- 
ployed. 

Jobnſon. My Lord, I do not fee there were any 
Evidence againſt him. 

L. C. J. Holt. When the Bailiffs were employed 
to take her, it appears by the Sequel, that it was 
with an Intent that he might marry her: What can 
be plainer? Govern your ſelf by Reaſon. | 

Jobnſon. I believe that there was a Force by the 
Bailiffs. 

L. C. J. Holt. Did not he take the Advantage of 
the Force ? And was that to any other Purpoſe, but 
for him to marry her ? There was no Cauſe of Action 
either againſt her or Mrs. Buſby, 

7obnſon. It proved ſo, my Lord. 

Foreman, My Lord, he would know whether he 
were in that Statute, in Point of Law, if this Maid 
did conſent to it ? 

Fudge Powel. He was guilty of the Thing z he 
was conſenting to it afterward. 

Jobnſon. They were in Streets and Houſes before 
they married; and fo, if ſhe had not conſented, ſhe 
might have cried out, 

Judęe Pumel. Did not he go to Hartwell's Houſe, 
and to the Vine Tavern ? 

Jobnſon. I cannot believe him guilty, as I would 
anſwer it before God and the World. 

L. C. F. Holt. Pray conſider, do not give a Ver- 
dict contrary to plain Evidence, 

Jobnſon. By all the Circumſtances, ſhe was as 
willing as he: All that I can fay to it, my Lord, is 


that he had ſomething of Connivance with this Wo- 
man. g 
Foreman, He believed that all along. 
P p p Jobnſon. 
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Jobnſon. I ſay, Mr. Foreman, at the Beginning 
there was ſuch a Thing, as was done by Mrs. Bayn- 
ton, without his Knowledge. 

Foreman. He did conſent before you to take your 
Lordſhip's Judgment 3 that if your Lordſhip be of 
Opinion that he was concern'd in the firſt Force, 
then that will carry 1t. 

Fohnſin. I do not know that ſhe complain'd to 
any body, my Lord : I do not ſpeak for any Favour 
or Affection, my Lord; but tis merely out of a 
tender Conſcience, | 

Fireman, He agreed, that if the firſt Force was 
within the Statute, then he would comply; and 
that we came away upon, to have your Lordſhip's 
Opinion. He believed, Mr. Swendſen did employ 
the Woman, 

L. C. J. Holt. Do you agree? 

Jobnſom. I cannot, but I leave it to your Lord- 
ſhip's Pleaſure. 

Mountague. The Fact he does agree to; he does 
agree that ſhe was taken away by Force. 

L. C. J. Holt. Was ſhe taken away by Force? 

Fobnſon, She was by the Bailiffs. | 

L. C. J. Holt. Did not he take the Advantage of 
this ? 

Jobnſan. She was under the Force before. | 

L. C. J. Holt. Beſides, Did not you perceive 
that ſhe conſented for fear ſhe ſhould go to Newgate ? 
The Law of E1zland ſays, that is a void Conſent, 


' which is obtained out of Fear. 


Johnſon. My Lord, I don't know there was any 
Violence uſed by him either in Word or Deed. 

L. C. J. Holt. Was not he preſent when Vio- 
lence was uſed ? 

Jobnſan. Yes, my Lord. 

L. C. F. Holt. Then was Violence uſed by 
him. 

Jobnſon But She was very well ſatisfy*d both be- 
fore and after ſhe was married. 

L. C. J. Holt. She was under Force, before ſhe 
was married; and indeed, all that Night, and af- 
terwards, 

Mr. Johnſon. She was not hindred to fend Let- 
ters, 
Coun. Who would you have carried them, the 
Bailiffs, or Mrs. Baynton ? 

Fobnſon. No, my Lord; but ſomebody for halt 
a Crown, or a Crown. 

L. C. J. Holt. It appears very evident, if you 
will believe Witneſſes, that ſhe was under a Force, 
before ſhe was married, when ſhe was married, all 
Night after, and the next Day when ſhe was at the 
Recorder s. If you are not fatisfy*d, I'll ſay no 
more, not one Word more. 

Foreman. We muſt go my Lord, and have been 
Faſting all Day, He is prepar'd for Faſting, if it be 
for a Day, or two or three, 

Fudge Powel, The Queſtion is now, Whether 
you do not believe, upon all this Evidence you have 
heard, whether this Lady was not under an Arreſt, 
and taken by theſe Bailiffs ? 

Fohaſon, Yes, I do believe that; but I do not 
believe Mr. Swend/en employed them) all that 1 
ſpeak upon is this, that ſhe had her free Liberty, 

Foreman, My Lord, he was reſolved to ſtand by 
what your Lordſhip ſhould ſay. 

Fudge Powel. It he did not ſet them to work, yet 
his Act afterwards made it as bad as if he had actu- 
ally employ'd the Bailiffs. 

=" 2 I can ſay no more, I muſt agree with 


Gentlemen, Are you agreed ? 
Foreman. Yes, my Lord, we are all agreed now. 
Then, Is he Guilty, or not Guilty? 
Foreman. He is Guilty, — And fo you ſay all. 
Yes. 

What Goods or Chattles, Sc.? 
Foreman, We know of none, 


L. C. J. Holt. Mrs. Baynton, Will you go on? 

Mrs. Baynton. I hope your Lordſhip will take 
Notice that my Servant own'd it once. 

L. C. J. Holt. What was it? 

Mr. Mountague. Only whether he was to dine 
there. 

Mrs. Baynton. That which I ſaid, my Lord, ſhe 
ſaid to me. 

Mrs. Baynton. Mrs. Rawiins, Will you be pleaſed 
to anſwer me ſome Queſtions ? 

Mrs. Rawlins. I will. 

Mrs. Baynton. Did not you ſit down in the great 
Chair in the Dining-Room, and you ſaid, now! 
muſt go to Bed ? Did. not you pluck off your 
Things, and gave them to me, and I gave them to 
Mr. Blake's Daughter? 

Mrs. Rawlins, I conſider Mrs. Baynton, that you 
undreſſed me, 

Mrs. Baynton. You fat in the Chair, and un- 
dreſfed your ſelf, How can you deny it? 

Mrs. Rawlins. Mrs. Baynton, I can deny it, for 
I did nor. 

Mrs. Baynton. Nay, more than that, when you 
were in Bed, Did not you call to Mr. Swerdſen, 
my dear Huſband, Why do not you come to Bed ? 

Mrs. Rawlins, I ſaid no ſuch thing. 

L. C. J. Holt. Where was this? 

Mrs. Baynton. My Lord, it was at Mr. Blake's. 

Mrs. Baynton. Did not you ſay, Come to Bed 
my dear Huſband, you muſt love no Body in the 
World but me ? 

Mrs. Rawlins. No, Mrs. Baynton, I did not ; I 
ww taken an Oath this Day, and I ſaid no ſuch 
thing, 

Mrs. Baynton. Did not you ſay, that you loved 
him above all the Men in the World ? | 

Mrs. Rawlins. No, Mrs. Baynton, I did not tell 
you any ſuch thing. | 

Mrs. Baynton. Did not you ſay theſe Things? 

Mrs. Rawlins. No, Mrs. Baynton. 

Coun, Speaking to Mrs. Baynton, faid, Do you 
know that ever Mrs. Rawlins writ any Letters to Mr. 
Swendſen? 

Mrs. Baynton. She would; but I would not let her. 

J. C. J. Holt. Why would you not let her? 

Mrs. Baynton. I told her I would not carry any 
Letters to him, but if ſhe deſired me to tell him u 
thing by word of Mouth, I would do it; 4 
Lord, when Mrs. Rawlins was Arreſted. 1 20: 
down Witchſtreet, the Ccach that ſhe was in 
along then, and I ſeeing her in it, that W. 
only Reaſon that I went into the Bailiff's Ho 
When I came there, ſhe hung about me, kiſſed mc, 
and ſaid ſhe deſired me to ſtand by her; when your 
Lordſhip hears, you will believe me no other than- 
a Friend to her. She begged me not to leave her. 
I offered Bail ro Mr. Hartwell, but he would not 
take it; but ſaid I behav'd my ſelf ſawcily. And 
when Mr. Swendſen came in, ſhe ſaid, now ſhe was 
happy. Beſides, my Lord, when he was there, he 
did not deſire her to go out of the Houſe, 

L. C. J. Holt. If you had no Deſign but for 
her Good, How came you to Mrs. Nightingale's up- 

on 
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on ſuch a Deſign with Pretence that you had a 
- Law-Suit, &c. ? And why did you carry her out 
in the Coach, in order to be Arreſted ? 

Mrs. Baynion, My Lord, it was not the firſt 
Time that they went with me in a Coach, they 
defired me ſeveral Times to ſet them down, and I 

id ſo. 
L. C. F. Holt. Why did you this ? You pre- 
tended that you had a Law-Suir, and that you came 
to Town about it, and it appears not that you had 


any. 

Mrs. Baynton. No, my Lord, I did not. 

Mrs. Nizhtingale.. My Lord, It was Mrs. St. 
Jebn that recommended Mrs. Baynton to me. 

L. C. J. Holl. We know that. 

Mrs. Baynton. If I were ſuch a Woman as they 
repreſent me to be, Why did they not warn me out 
of their Houſe. Mrs. Rawlins, ſay the whole Truth, 
and remember that you are upon your Oath, I de- 
fire not Favour or Affection. Did not you ſay to Mr. 
Stoend/er, This is my own dear Huſband, and this 
is the Ring that married us? Did not he begin to 
ſpeak, and you ſaid to him, Hold your Tongue, 
an let me ſpeak ? 

Mrs. Rawlins, Mrs. Baynton, you know I was 
very much intoxicated, I hardly knew I had a 
Head. 

Mrs. Baynton. Mrs. Rawlins, you can drink your 
Glaſs of Wine as well as any Body elſe, Mr. Swend- 
en was often there at Cards, and ſhe was the moſt 
uncaſeſt Creature in the World when he was not 
her Partner. Did not you deſire me to let you fit 
by him in particular ? 

Mrs. Rawlins. No, I did not. 

Mrs. Baynton. Mrs. Ravvlins had ſaid this ſeveral 
Times to Mr. Swendſen, to deſire him to ſit by her. 
We play'd at Cards, and ſav'd the Winnings till it 
ſhould come to 20 5s. and deſigned it for a Treat. 
Did not you ſay you would treat Mr. Swendſen, 
and would ſend for Walnuts and Apples? Burt I ſaid, 
No, you ſhall not? 

Mrs. Rawlins. I did ſend for Walnuts and Ap- 
ples; but ir was not with a deſign to pleaſure 
Mr. Swendſen. 

L. C. J. Holt. Mrs. Baynton, Why did you ſay 
Mr. Swend/en was your Brother? 

Mrs. Baynton. I never ſaid he was my own 
Brother, 

L. C. J. Holt. You ſaid it. 

Mrs. Baynton. No, my Lord, I ſaid he was my 
Siſter- in-Law's Huſband. 

L. C. J. Holt, How was ſhe your Siſter- in- 
Law. | 

Mrs. Baynton. By Adoption, my Lord. 

L. C. J. Halt. By Adoption, What do you mean 
by that ? 

Mrs. Baynton. Mrs. Rawlins, if you had no mind 
to him, Why did you give him ſuch Encouragement, 
* to kiſs him, and go betwixt his Legs and kiſs 

un ? | 

Mrs. Rawlins. I take it upon my Oath, that I 
never did ſo in all my Life. 

Mrs. Baynton. Did you not love him? 

Mrs. Rawlins. No, not well enough for to make 
him my Huſband. 

Mrs. Baynton. My Lord, It is very hard that all 
theſe Things that I have ſaid to her, are all true, 
_—_ hath made a Reſolution to ſay nothing 

o. 

L. C. J. Holt. Mrs. Ratulint, Did you deſign to 

have Mr, Swendſen for your Huſband 2 
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Mrs. Rawlins. My Lord, I was threatned to be 
ſent to Newgate, if I did not marry him. You 
know, Mrs. Baynton, that you ſaid, that if I did 
not marry your Brother, they would carry me to 
Newgate. 
> Baynton. I never in my Life ſaid any ſuch 
ing. | 

L. C. J. Holt. Pray, Mrs. Baynton, give an Ac- 
count how you have lived ? 

Mrs. Baynton. I never run into any Body's Debt. 

L. C. J. Holt. Had you a Huſband ? 

Mrs. Baynton. Yes, my Lord. 

L. C. 7. Holt. How long hath he been dead ? 

Mrs. Baynton. Eight Years To-morrow. 

L. C. J. Holl. But you have had a Child lately, 
within this four Months: Are you married now? 

Mrs. Baynton. Yes, my Lord, Iam married. 

L. C. 7. Holt. How do you prove that ? 

Mrs. Baynton. I could give your Lordſhip an 
Account; but it is not proper now, before the 
whole Court. | 

L. C. J. Holt. Is it not proper now? 

Mrs. Baynton. No, my Lord, for ſome Reaſons. 

L. C. J. Holt. I think it is very proper. Pray 
give an Account how you have lived ? 

Mrs. Baynton. I have a Siſter at Barbadoes that 
hath been very kind to me. 

L. C. 7. Holt. Was you married to Mr. Baynton ? 

Mrs. Baynten. Yes, my Lord. 

L. C. J. Holt. Mr. Hartwell, Who directed you 
to take out this Writ againſt Mrs. Rawlins, at the 
Suit of one Jones? 

Mr, Hartwell. My Lord, I was ſent for to the 
Star and Garter Tavern in Drury-Lane, by Mr. Holt. 

L. C. 7. Holt. Where is he ? 

Mr. Hartzvell, He is not yet taken. He ſent for 
me twice before I went. When I came to him, I 
received Money for a Writ againſt that Lady; on 
which I ſent my Aſſiſtant for a Writ. 

L. C. J. Holt. Who was your Aſſiſtant ? 

Mr. Hartwell. (Pointing to Spurr, ſaid, he was 
bis Aſſiſtant). 1 ſent the Writ to Mr. Wakeman, to 
get him to ſerve it. He was not at Home, and I 
went to him the next Morning. I aſked him whe- 
ther he would ſerve the Writ, he told me he would; 
and I told him the ſame that Mr. Hol: told me, 
that it could not be done till Friday Morning, On 
Friday Morning Mr. Holt went with me, and theſe 
Officers, Wakeman and Spurr. He bid us be ready, 
and ſaid the Coach was coming. So we ſerved t 
Writ as we were ordered, and went to the Star and 
Garter Tavern in Drury-Lane ; from thence I car- 
ried her to my Houſe. If I had had any miſtruſt 
of any bad Deſign, I would have carried her back 
again, But I came forward with her to my Houſe. 
In a little time after ſhe had been there, came 
Mrs. Baynton, and one that is gone now | meaning 
Mr. Swendſen] was ſent for, by ſome Stratagem 
that I knew not of. They being together, told 
me, that every thing was agreed of and made 
eaſy. 

. C. J. Holt. What was made eaſy ? 

Mr. Hartwell. The Debt, as I thought, my Lord. 
When I carried the young Gentlewoman firſt to my 
Houſe, I left her with my Wife and a young Wo- 
man. When I came Home again, I found Mr. 
Swendſen and this Gentlewoman there, who told 
me, that every thing was made eaſy, On which 
they deſired to go to any Tavern, I knew not where : 
But they agreed to go to the Vine Tavern in Hol- 
bourn. 
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L. C. J. Hall. Why did you take her from her 
Friend Mrs. Buſby. 

Mr. Hartwell. It is uſual with Officers to do 
with Priſoners as they pleaſe. 

L. C. J. Holt. That is a barbarous Thing to ſe- 
parare them one from another, when you could ap- 
prehend there was no Danger of being reſcued. 

Mr. Hartwell. My Lord, I beg yourLordſhip'sPar- 
don, I have no Counſel but my ſelf z I may ſpeak 
Things in Point of Law that may prejudice my 
Life; but as to the Purpoſe III ſpeak the Truth. 

L. C. J. Holt. You made her put on her Maſk ; 
you forc'd her to it. 

Mr. Hartwell. Mrs. Rawlins, Did I force you to 
put on your Maſk ? 

Mrs. Rawlins. Yes, he forced me, but I would 
not at firſt ; but he forced me. When I cry'd out 
Murder, he ſaid, Put on your Maſk, and hold 
your Tongue, or you ſhall go to Newgate. 

L. C. J. Holt, What Writ had you againſt 
Mrs. Buſby ? 

Mr, Hartwell. There was no ſuch thing, my Lord. 
I. C. J. Holt. You ſaid you had a Writ againſt 

Mrs. Byſby, and another againſt Mrs. Rawlins. 

Mr. Hartwell. My Lord, as to a Writ againſt 
the young Lady, there was one; I know no other 
poſitively, 

TL. C. J. Holt. Why did you refuſe Hel:'s and 
Swendſen's Bail. 

Mr. Hartwell. It was no ſuch thing, my Lord ; 
I cannot help what the People ſwear: I hope to 


prove to the contrary, both from the beginning to 


the end. 

L. C. J. Holt. Why did you part with your Pri- 
ſoner at the Vine Tavern without Bail? 

Mr. Harttwel/. My Lord, I no ſooner came into 
the I ine Tavern, but the Perſon that employ'd me, 
gave me the Money; which was this Woman 
[ pointing to Mrs. Baynton]. 

Mrs. Baynton. You ſaid Holt employ'd you. I 
gave-him no Money, my Lord ; and he declared, 
that he never ſaw me before in his Life, 

Mr. Parker called. 

L. C. J. Holt. Where do you live? 

Mr. Parker. I lived at the Star and Garter then, 
and Mr. Holt was there, who ſent me for Mr. 
Hartwell. 

Mr. Hartwell, My Lord, when I came there, 
Mr. Hzlt was drinking, and it was all out but a Glaſs. 
He aſked me to drink ; which I did. Then we 
went from the Sar and Garter down to the Mitre 
in Weſtminſter, which was Holl's Houſe. Being 
there, and I ſmoaking a Pipe, in came this Lady 
Pointing to Mrs, Baynton] and = me Money 
for a Writ. I ſent my Aſſiſtant for the Writ, and 
the firſt Perſon 1 lit off, which was Mr. Wakeman, 
I made uſe of to aſſiſt me in it. When I ferv'd it 
at the Sar and Garter Tavern, this Gentlewoman 
[ pointing to Mrs. Baynton] aſk'd me where I lived ? 
I ſaid in Michſtreet. Said ſhe, take care of her 
(Mrs. Rawlins) and take her along with you to your 
Houle, or you will loſe your Money. So I carried 
her to my Houſe, and having Buſineſs elſewhere, I 
left her with my Wife, and a young Woman to keep 
her Company. When I came again, I found Mr. 
Swendſen and this Gentlewoman there drinking a 
Pint of Sack. They told me if 1 would go to any 
Tavern, the Buſineſs ſhould be made up. We took 
Coach and went to the Vine Tavern, and there the 
Matter was made an end of. They told me that 
they would ſatisfy me for my Trouble on Monday 


Night, if I would meet them at Mr. Hol's, Away 
I went, and was taken Ill to that Degree that! 
thought I ſhould have died. 

L. C. 7. Holt. How can you prove that ſhe em. 
ploy'd you. 

Mr. Hartwell. I believe I ſhall have ſomebody to 
prove that. But, my Lord, the main Witneſs of 
mine is not come in, and that is Mr, Holl. 

L. C. J. Holt. He is fled. 

Mr. Hartwell. But, my Lord, I ſuppoſe his Wiſe 
is here. My Lord, I hope you will allow Mr. Jake. 
man to come into the Court, that I may aſk him 
ſome Queſtions. 

Fuſtice Powel, A Woman cannot be a Witneſs 
for or againſt her Huſband ; Then for what reaſon 
ſhould ſhe be called ? 

Mr. Hartzoel], What can be more material than 
my going to Hol's? I have no other Perſons 
to appear for me. 

L. C. J. Holt. Did Holt firſt employ you? 

Mr. Hartwell. He firſt ſent for me, my Lord. 

L. C. J. Holt. Have you any other Witneſſes ? 

Mr. Hartwell. My Lord, I thought they call'd 
for Wakeman, 

Mr. Wakeman called. 

L. C. J. Holt. Aſk him what Queſtions you 
will. 

Mr. Hartwell. Mr. Wakeman, Who was it em- 
ploy'd me. 

Mr. Wakeman, He never told me who employ'd 
him till he came to the Recorder's, and then he 
told me that this Woman | pointing to Mrs, Bayn- 
ton] employ'd him. The Recorder aſk'd me who 
it was employ'd me? Hartwell made Anſwer, 
and ſaid, I employ'd him; and ſaid likewiſe, that 
the Woman brought him Money for the Writ, 

Mrs. Baynton. I never gave Hartwell Money, 
nor employed him, nor confeſſed to the Recorder, 

Mr. Wakeman call'd a Witneſs, who ſaid for 
Hartwell, that *twas Mrs. Baynton confeſſed be- 
fore the Recorder upon her Examination, that ſhe 
gave Money to, and employ'd Hartwell to ſue 
out a Writ againſt Mrs. Razlins, at the Suit of V. 
Jones for 20 l. and gave for Reaſon, on farther Exa- 
mination, that the ſaid Jenes owed Mrs. Baynton 20l. 
And he wrote to Mrs. Baynton to get Arreſted Mrs. 
Rawlins for 201, due from her to Jones; and that 
on ſuch Arreſt, Mrs, Ratvlins would pay the Mo- 
ney to Mrs. Baynton. 

L. C. J. Holl. Have you any thing more to ſay? 

Mr. Hartwell. My Lord, I never ſaw Mr. Swend- 
ſen before he came to my Houſe with Mrs. Baynton, 
when the young Gentlewoman was there. When I 
came in, they were drinking a Pint of Sack together. 
The young Lady was very free to go the Vine 
Tavern. Madam, Were you not free to go? 

Mrs. Rawlins. I do not deny but I was free to go. 

Mr. Hartwell. Did we offer any Rudeneſs to you 
at that Place ? | 

Mrs. Rawlins. No, not then, 

IL. C. J. Holt, That is the Thing you are to 
anſwer to, your taking her away by Force. 

Mr. Hartwell. My Lord, I know nothing of it ; 
I cannot help it, my Lord, there is nothing in it. 

Mr. Hartwell. Mr. Wakeman, Did I know any 
thing of your being with Mr. Holt and Mr. Sen- 
ſen at the Five-Bell Tavern? 

Mr. Wakeman. I don't know that you did. 

Mr. Hartwell. No, my Lord, I — nothing 


of it till Jaſt Thurſday he told me of it. 
L. C. 7. Holt, Who ſent for Mr. n, 
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Mrs. Rawlins, Mrs. Baynton. | 

Mr. Hartwell, Mrs. Rawlins, Was I in the Houſe 
at that Time ? 

Mrs. Rawlins. No, I did not ſee you there then. 

Mr. Hartwell, My Lord, with Submiſſion to 
your Lordſhip, I underſtand by ſomething I have 
heard, fince I have been in Cuſtody, that this Gen- 
tlewoman, Mrs. Baynton, ſaid to Mrs. Rawlins, 
Shall I ſend for my Brother ? 

L. C. J. Holl. Do you keep a Publick Houſe ? 

Mr. Hartwell, No, my Lord, only a Prifon- 
Room, bur ſell no Drink: This Gentlewoman was 
in the Parlour all the while. 

L. C. J. Holl. Have you any thing more to ſay ? 

Mr. Hartwell. Nothing at all, my Lord ; I was 
ral'd by the Perſon that employ'd me. 

Fuſt. Powel., What did you apprehend by this? 

Mr. Hartwell, She told me there was one gone 
for 3 and ſhe ſaid ſhe would bring a Gentleman to 
pay me the Money. 

L. C. J. Hall. Mr. Spurr, What ſay you? 

Mr. Spurr. I know nothing more of the Matter, 
than Mr. HartwelPs giving me Money for taking out 
the Marſbal's Court Writ, and I wasemploy'd by him, 

L. C. J. Holt. When Mrs. Buſy cry'd out, did 
you not ſay, What have you got by your Bawling ? 

No Anfever made. | 

Mr. Mountague. We have a few Words to re- 
ply, if the Priſoners have done. The Gentlewoman 
at the Bar inſiſts upon it, that Mrs. Razvlins was 
conſenting to the Matter, was in Love with Mr. 
Senden: We think, not only by the Evidence 
given, but by what they ſay themſelves, that ſhe 
was carry*d away by Force. Indeed when ſhe was 
taken into HariwelPs Houſe, there was no body 
by at that Time, but thoſe ſhe was not afraid of. 
To conclude 3 if there was any Conſent by Mrs. 
Rawlins, it was only to have her bail'd; it was that 
only that ſhe deſign'd. FHartiwell ſays, he was 
only employ'd as a Bailiff by Holt: He carry'd 
them from his Houſe to the Vine Tavern: Now, 
what Occaſion had he to carry them to the Tavern 
for Bail? We ſhall prove further, that when they 
came to the Vine, Hartwell himſelf was ſaid to 
be the Bail for the Action. 

Anne Cotchet called, and ſworn. 

Mr. Muntague. Miſtreſs, pray will you give an 
Account how Hartwe!! brought the Priſoner there? 

Colchet. Mr. Hartwell, when the Coach came, 
ordered a Pint of Wine for the Coachman. The 
Drawer ſaid, We draw, and draw, but don't know 
who will pay for it. Mr. Hartwel came to me, and ſaid, 
it was an Arreſt for 1207. that he would ſee us paid. 

L. C. J. Holt. Was it the Woman in the White 
Gown that was Arreſted for 120 J. 

Cotchet, Yes, my Lord. 

Mr. Hartwell. Did you ſee me in Company with 
the Parſon ? 

Cotebet. You came down Stairs, and ordered a 
Pint of Wine for the Parſon, and half a Pint beſides ; 
and told me the Parſon was the Bail. 

Mr. Hartwell. I did not know that the Parſon 
was in the Houſe, till I had juſt done my Buſineſs, 
and was going away. Did you ſee me with the 
Parſon Madam Rawlins ? 

Mrs. Rawlins. I do not tell you ſo. 

Mr. Mountague. All that is to be prov'd in this 
Indictment is, that ſhe was taken away againſt her 
Will, and afterwards compell'd to marry, 

Cotchet, I did not ſee Mr. Hartwell after that. 

L. C. J. Holt. Gentlemen of the Jury, theſe 
three Priſoners are indicted for Felony, upon 


Sratute made in the third Year of King Henry the 
Seventh; That they with Haagen Swendſen now con- 
victed, and Thomas Holt that is fled, did violently 
and feloniouſly aſfault one Pleaſant Rawlins, being 
ſeized of an Eſtateof Inheritance of about 20l. per Ann. 
and peſſefſed of a perſonal Eſtate of the Value of 
2000, and took her away by Force againſt her Will; 
and that he, Swend/en, did marry her. Now the 
Queſtion is, Whether the Priſoners at the Bar are 
guilty of this Crime ? Firſt, As to Mrs. Baynton, 
you have heard what an Account is given of her : 
She was a Perſon that came to lodge at Mrs. Night- 
ingale's Houſe in Stretton-Grounds in Weſtminſter * 
She went for a Widow, by the Name of Sarah Bayn- 
ton. It ſeems, Mrs. Buſby and Mrs. Rawlins did 
lodge about three Years in Mrs. Nightingale's Houſe. 
They being all ſingle, were very well ſatisfy'd one 
with another. Mrs. Rawlins was plac'd by her 
Guardian under the Care of Mrs. By/6y ; and has a 
perſonal Eſtate of 2000 l. and 20 l. a Year. About 
three Weeks before Michaelmas laſt, you hear of one 
Mrs. St. Jobn that was an Acquaintance of one Mrs. 
Nightingale's, came to her and told her of Mrs. Bayn- 
ton, a well. diſpoſed Gentlewoman, that was come 
to Town about a Suit of Law, and thought ſhe ſhould 
ſtay about a Month, and thought that her Houſe 
was a proper Place for her Lodging, and gave her a 
very good Character, that ſhe was a civil religious 
Woman, of a good Converſation, and deſired to be 
near the Church. After ſome Time, Mrs. Baynton 
came her ſelf, She ſaid, as Mrs. St. John had done 
before, that ſhe came to Town about a Law Buſi- 
neſs, was a Widow in the Jeſt. Mrs. Nightingale, 
by reaſon of the Character that was given her, re- 
ceived her into her Houſe. When ſhe was there, 
ſhe bchaved herſelf very civilly for ſome Time; fo 
that Mrs. Nightingale and Mrs. Buſby were well 
pleaſed with her, and thought her to be a Gentle- 
woman of very ingenious Converſation. She tells 
them ſhe had a Brother that had Intereſt in Ship- 
ping; and ſo there was an Invitation of Mrs. BH, 
Mrs. Rawlins, and Mrs. Baynton, to go on Ship- 
board, where they were treated by Mr. Swend/en. 
Mr. Swend/en uſed to viſit Mrs. Baynton; and ſhe 
uſed to call him Brother: While ſhe was there, 
Sewendſen dined 9 or 10 Times. She had not been 
there long, before they began to have different Ap- 
prchenſions of her from what they had at firſt, and 
were very uneaſy at her Continuance. Mrs. Baynton 
did apprehend there was ſome Appearance of Un- 


 ealineſs ; and came to Mrs. Nightingale and told 


her, ſhe had made an end of her Suit of Law, and 
had no occaſion to ſtay in Town, but would return 
into the Country. It ſeems Mrs. Nightingale and 
Mrs. Buſty were well pleaſed with Mrs. Baynton's 
Warning. Before ſhe went away, ſhe underſtood 
that Mrs. Buſby and Mrs. Rawlins uſed to go to 
Oxendon Chapel; ſhe came to them and ſaid, the 
had occaſion to go that way with a Band- Box to 
her Milliner's ; told them ſhe went in a Coach, and 
if they pleaſed they might go with her, and ſhe 
would ſet them down at a Place near the Chapel. 
They accepted her Civility, thinking nothing of 
any Deſrgn; and as the Coach was driving along, it 
was ſtopped by Bailiffs, and all on a ſudden Hart- 
well opens the Coach, and thruſts himſelf into it. 
Mrs. Buſby and Mrs. Rawlins were not conſcious of 
any Cauſe of an Arreſt, thought the Arreſt was upon 
Mrs. Baynton, they began to be concern'd for her; but 
it appeared that *twas upon them, and then Mrs, 


Baynton ſeem'd as much concern'd for them when th 
the were both to be carry d away; but aſked Har! 
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what it was for? He told them it was no great Matter; 


but if you and I talk together a little, all will be well. 
Mrs. Baynton expreſs'd her ſelf to be much concern'd 
for Mrs. Byſby ; ſhe adviſed her not to talk any 
Thing with him, without her Friends were nigh. 
And when they were in the Coach, it was directed 
to be drove away. Mrs. Buſby deſired to be carried 
to Fleetſtreet to her Friends; but Hartwell would 
carry her to the Star and Garter Tavern in Drury- 
Mrs. Baynton continued in the Coach until 
they came thither, and then pretended to go for 
Mrs. Buſby's Friends; and when they were at the 
Star and Garter Tavern they were carry'd into a 
Back- Room. Mrs. Buſby forced her ſelf with the 
young Woman into a Fore-Room ; then Hart- 
well laid Hands upon Mrs. Katolins, and ſaid ſhe was 
his Priſoner, and carries her away by Violence, forces 
her down Stairs, and ſwears at her to put on her 
Maſk, otherwiſe he would carry her to Newgate. 
Mrs. Buſby, the Priſoner above Stairs, was to go to 
New gate, as was pretended ; but Mrs. Rawlins was 
to go to the Mar/halſea, Away ſhe was carried to 
the Houſe of Mr. Hartwell ; but Mrs. Baynton who 
pretended, that as ſhe was going by chance that 
Way heard Mrs. Rawlins named; thereupon ſhe goes 
in, and very luckily finds her there, and pretends 
to pity her Condition, and ſaid ſhe had been with 
ſeveral of her Friends to be her Bail, but could pro- 
cure none of them to come. Then ſhe ſaid ſhe would 
go for her Brother Swendſen, who ſhe was ſure 
would be her Bail, Upon that Meſſage he came, 
and then Mrs. Razwlins was to be carry'd to the 
Vine Tavern. Mrs. Baynton went with her thither, 
as they pretended, to make up the Buſineſs. Then 
it was propoſed that Holt and Stendſen ſhould 
be Bail. Hartwell refuſed them as inſuſficient: 
Upon which ſhe was Se was in danger of going 
to Newgate, and Bail could not be taken; and the 
only Way was, that ſhe muſt be marry'd to Swend- 


ſen , and if ſhe did not marry, ſhe ſhould go to 


Newgate. Mrs. Baynic took the Ring from off her 
Finger, in order to get a Wedding-Ring to be made 
by it; which being procured, there was a Parſon in 
the Houſe ready provided with a Clerk to do the 
Office, who came into the Room where the Mar- 
riage was made, and ſo ended that Arreſt. From 
the Vine Tavern ſhe is carry'd with Mr. Szwendſer 
and Mrs. Baynton to Mr. Blake's Houſe, and there ſhe 
was forc*'d to Bed: Within an Hour and Half they 
ariſe again, at Seven a-Clock at Night; and thus the 
Marriage was conſummated. As for Mrs. Baynton 
there is this further Proof upon her, that ſhe did pay 
Hartwell for this very Arreſt, which is proved 
upon her by her own Confeſſion, before the Recorder. 
Then, as to Hartwell, he is affected by theſe Cir- 
cumſtances. Firſt, there was no Proceſs againſt Mrs. 
Buſby, but yet ſhe was Arreſted and carry'd to the 
Garter Tavern, where ſhe was kept in Cuſtody un- 
til the Evening, and could not procure any Friends 
to be called to her; and during theT'ime of her being 
there, Mrs. Rawlins was married to Mr. Swendſen 
at the Vine Tavern. And it is further prov'd againſt 
him, that when the Parſon was come, he told the 
Miſtreſs at the Vine Tavern, that the Parſon was to 
be one of the Bail. It is alſo prov'd, that he inſiſted 
upon very good Bail ; for he told the Woman of the 
Houſe the Arreſt was for 120 J. when as it appear'd 
it was but for 20 J. Now you are to conſider what 
hath been ſaid in their Defence. Mrs. Baynton ſays, 
that Mrs. Rawlins was in Love with Mr, Swendſen, 
and did complain of her Confinement and hard 
Uſage ; and that ſhe told her ſhe could help Mr. 


| Swendſen to a young Lady at her own Diſpoſal ; and 


that there was one Mr. Pugh that made Application 
to Mrs. Rawlins ; but ſhe return'd his Letters that 
ſhe had receiv*d from him: That Mrs, Rawlins did 
ſay, that ſhe could help Mr. Swendſen to a Lady that 
had a Fortune at her own Diſpoſal, which is own'd 
by Mrs. Rawlins ; and that by that Lady ſhe did 
mean her ſelf; but that ſhe had any familiar Diſ- 
courſe with him in the Garden, or that ſhe was Sick 
for him, and went up and cried for him, that ſhe 
denies upon her Oath, And further ſays, that ſhe 
never intended to do any Thing againſt the Advice 
of her Friends, or that ſhe had fer her Love upon 
him. Then Mrs. Baynton charges Mrs. Buſby, that 
ſhe had a Kindneſs for her Brother Swendſen, be- 
cauſe ſhe ſaid he was her beloved Likeneſs. Mrs, 
Buſby owns, that he was ſomething like her Huſ- 
band, and on that Account might innocently call 
him ſo. As for Hartwell, he relies on his being 
a Bailiff, and in Execution of his Office, being em- 
ploy'd by Mr. Holt and Mrs. Baynton, and that ſhe 
paid him for the Writ, Mr. Hs! ſent for him, and 
he knew nothing but of Arreſt, and was not privy 
to any other Deſign. It is prov'd indeed, that Mr, 
Holt did fend for him. This is the Sum and Sub- 
ſtance of his Defence, I muſt tell you, that if 
Hartwe!! was employ'd in this Deſign, in order to 
take her into Cuſtody to carry on this Marriage, and 
was privy to it, then he is equally Guilty; but if 
he did only Act as a Bailiff, and did not know the 
Deſign, then he is not Guilty, But his Arreſting 
Mrs. Buſby, againſt whom he had no Proceſs, and 
taking Mrs. Ratolins from Mrs. Buſby to his own 
Houle, and from thence carrying her to the Vine 
Tavern; his pretending that the Warrant was for 
120 J. when as in Truth it was but for 20 J. and his 
pretending that the Parſon was to be the Bail, 
though he was not preſent in the Room where the 
Marriage was, but hard by; yet he was in the ſame 
Houſe, which is all one, if he knew what Deſign 
was a-foot : Theſe are the Things you are to conſi- 
der of, As for Mrs, Baynton, ſhe pretended ſhe was 
a Widow, and you hear how ſhe proves it; and 
when ſhe is taxed with having a Child, then ſhe 
ſays ſhe hath a Huſband, And when ſhe is aſked 
about him, ſhe will give no Account, nor how ſhe 
ſupports her ſelf. She ſaid indeed ſhe paid every 
Body their own, and that the has no Difference with 
any Body whatſoever. She pretended ſhe was Mrs. 
Rawlins Friend in what ſhe did; but it is plain 
by what ſhe owns her ſelf, that ſhe employ'd 
Hartwell, and paid him for the Writ. And her pre- 
tending, to ſet them down at Oxendon Chapel, there 
it was her Deſign to bring them under that Force 
to effect this Marriage, I muſt leave it to you to 
conſider, whether from the beginning to the end ſhe 
was not an Actreſs and a Manager of this whole 
Buſineſs. She hath been aſked how Mr. Swendſen 
came to be her Brother. Firſt ſhe ſays, he was her 
deceaſed Siſter's Huſbanc, Then being aſked who 
was that Siſter ? She ſaid he was an adopted Siſter's 
Huſband. It was very extraordinary for her to go 
to Mr. Hartwells Meouſto the young Gentlewo- 
man, and pretend that ſhe came by chance, and 
heard her Name. I muſt leave it to you Gentlemen 
of the Jury to conſider of the whole Matter: And as 
for Spurr, he was an Under-Officer, a Bailiff's 
Follower, and might be ignorant of che Buſineſs. 
You have not Evidence enough to make it appear that 
he was privy to this Deſign, and therefore you are 
to acquit him; but as to Mrs. Baynton and Hart- 
well, if they were privy to this Deſign of a force- 
ably taking away of Mrs. Rawlins, with an Intent to 
marry her to Swendſen, as it 8 

ory 


Actor, and ſhe Abettor in the Force; then Gen- 
tlemen you are to find them Guilty: if you are not 
ſatisfied, you are to Acquit them. | 

The Jury went out for half an Hour, and brought 
in the following Verdicts. 

Mrs. Baynton, Guilty. 
Mr. Hartwel!, Not Guilty. 
Mr. Spurr, Net Guilty. 

L. C. J. Holt ſaid to Hartwell, You have had a very 
Merciful Fury, let it be a Warning to you for the future. 
Mrs. Baynton. My Lord, I am with Child. 

L. C. J. Holt. That will be conſidered on Saturday 

November the 28th. 

The Priſoners were called to the Bar to receive Sen- 
tence of Death. 

Mr. Soll. Gen. I pray your Lordſhip's Judgment 
againſt the Priſoners at the Bar. 

Cl. of Arr. Haagen Swendſen hold up thy Hand. 
Thou haſt been convicted of Felony done by thee 
and committed on Mrs. Pleaſant Rawlins, and the 
Jury hath found thee Guilty ; What have you to ſay 
tor your ſelf, why you ſhould not receive Sentence 
of Death according to Law ? 

Mr. Swwend/en. I could ſay a great deal, but I ſhall 
ſay but a very little, I do not doubt but the ho- 
nourable Court obſerv'd how various ſhe was in her 
Evidence, What ſhe deny'd in my Trial, ſhe con- 
ſeſod in Mrs. Baynton's; and fo I leave it to the 
Court, if there may be an Arreſt of Judgment till 
the next Term. 

L. C. J. Het. Unleſs you can ſhew us ſome Cauſe 
for it, it will not be granted. 

Mr. Swendſen. My Lord, She ſaid thoſe Things 
in her Trial which ſhe deny'd in mine. 

L. C. J. Holt. Some Things ſhe mentioned in 
your Trial, that ſhe had no occaſion for in hers. 

Mr. Swendſen. The ſame Things that were in my 
Trial were in hers. 

L. C. J. Holt. There were ſome Things in her 
Trial that was not in yours. 

Cl. of Arr. Sarah Baynton hold up thy Hand. Thou 
haſt been Indicted for Felony, and found Guilty. 
What haſt thou to ſay for thy ſelf, why you ſhou'd 
not receive Sentence of Death according to Law? 

Mrs. Baynton. My Lord, I am with Child, 

L. C. J. Holt. That is no Plea againſt Judgment. 

Mrs. Baynton. My Lord, I deſire that it may be 
taken into Conſideration, how that ſhe contradicted 
her ſelf in her Evidence; thatſhe ſpoke thoſe Things 
in Mr. Swendſen's Trial, that ſhe contradicted in 
mine. I think I have a great deal of Injuſtice; I 
am as innocent as any Perſon in the Court. 

L. C. F. Holt. That you did this Thing is moſt 
apparent: that you deluded this young Perſon, and 
pretended yourſelf to be a Perſon of Quality, a Reli- 
gious Woman, and one that came out of the Coun- 
try about a Law - Suit; that you pretended that this 
Mr. Swend/en, the Priſoner at the Bar, was your 
B-other, your Siſter's Huſband ; and all this Falſe 
D-aling was to bring him in to delude this Woman. 
It is phꝛin, you had no Suit of Law, as you pretend- 
ed, It is plain, you took out this Proceſs againſt 
the young Gentlewoman. It is plain, that you pre- 
tended you would ſet them down at a Chapel. 

Mrs. Baynton. It is not the firſt time, my Lord, 
that J ſet them down. 

L. C. J. Holt. But you made uſe of this Strata- 
gem to accompliſh the Arreſt, You have deluded 

the World by theſe Things; and indeed it is very 
hard againſt you. 

Mrs. Baynton. My Lord, they deſired me to ſet 
them down. 
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L. C. J. Holt. The Licence was taken out be- 
fore the 6th of November a conſiderable time, 

Msr. Baynton. My Lord, She cannot deny but ſhe 
ſpoke for it to me. She her ſelf ordered it tobe done. 
My Lord, when I was upon my Trial, abundance 
of People prompted her to ſpeak thoſe Things ſhe - 
knew nothing of; Mrs. Buſby in particular; though 
do not queſtion but ſhe her ſelf would have mar- 
ried Mr. Szwend/en, for ſhe expreſſed Love for him 


in calling of him her Beloved Likeneſs. 


L. C. J. Holt. She ſaid he was like her Huſband 
and therefore on that Account ſhe might ſay ſo. 

Crier, Make an O Tes. 

Mr. Swendſen. My Lord, my Trial has already made 
a great Noiſe in the World; and I do not know but 
that by this time it may be come to the Queen's 
Ear, therefore I defire that your Lordſhip would 
be pleaſed to make a favourable Conſtruction of it 
to her. 

L. C. J. Holt, Well, I do not queſtion but Her 
Majeſty hath heard of it. 

Crier, Make an O Tes, while Fudgment is given. 

Jaſtice Powell, You that are the Priſoners at the 
Bar, Haagen Swendſen and Sarah Baynton, you have 
been both Tried and Convicted of a very great Of- 
fence, for which you are brought to receive that 
Judgment that the Law requires. You have had a 
very ſolemn Trial, and have both been Convicted 
upon very plain and full Evidence. Your Offence is 
of a very high Nature; and I am glad that you have 
had ſuch a ſolemn Trial, that all People may know 
how great a Crime this of Fortune-ſtealing is (which, 
is Death by the Law) and may take Warning by 
you; it may be a great many People do not know 
how penal this Offence may be, but I hope your 
Trial may be a Means to deter others from making 
uſe of ſuch wicked Practices. Your Offence hath 
been in a Nation where Property is better preſerv*d 
than in any other Government in the World. Here 
it is Death for a Man to take away any Thing, 
though never ſo ſmall, by way of Robbery : How 
much worſe is it for you to take away the Child of a 
Man, and with her all that he hath gotten by his 
Induſtry all his Life-time, at once? This is moſt 
certainly a very great Offence againſt the Publick, 
being ſo great a Violation of Property; and the In- 
jury you have done to this Woman is very great too, 
and cannot be repaired: All the Satisfaction that 
can be given, is by taking away the Lives of thoſe 
Perſons that were the Contrivers of it. You Haagen 
Swendſen have had the Privilege (the Law allows to 
Foreigners) of a Party-Jury ; and I believe, had 
there been any room for a Jury to bring you in not 
Guilty, you had not been found Guilty; but the Fact 
was prov'd ſo plain upon you that they could not poſſi- 
bly avoid ir. It is true, you inſiſted upon it that you 
were not preſent at her firſt taking, and that ſhe gave 
her Conſent to the Marriage. It is true, that you were 
not preſent when ſhe was firſt taken, but there were 
ſtrong Preſumptions to conclude that you were pri- 
vy and conſenting to it, which will render you equal- 
ly culpable as if you had been preſent. For when 
ſhe was taken in Cuſtody, ſhe was brought to an 
Houſe where Holt and you were ſeen together; Holt 
being the Man that ſet the Coach, and gave Di- 
rections to the Bailiffs when to ſeize her; and be- 
ſides, you had a Licence prepar'd for your Marriage 
to her. Theſe are very great Circumſtances of your 
being privy to the firlt taking. But admitting you 
were not privy to the firſt taking, you were privy to 
her being in Cuſtody under an Arreſt, when you 
was brought to Bail this Woman; and Word was 

brought 
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in that they were contented to take 
Bail, hut excepted againſt your's; and when ſhe 
was told by Sarab Baynton ſhe muſt go to Newgate 
unleſs ſhe marry*d you, you were preſent at all this; 
and this being done and acted whilſt the firſt Force 
was continued upon her, is in Law a forceably tak- 
ing; fo that you are plainly guilty of a forceable 
taking. And then alſo, if that were neceſſary, of 
marrying of her by conſtraint, ſhe being under 
Menaces, that if ſhe would not marry you ſhe muſt 
go to Newgate : You yourſelf were conſcious, this 
was no ſuch Conſent as Marriage requires, ſince 
that Evening you made Application to a Juſtice of 
Peace to take an Affidavit from her that ſhe had 
given her Conſent. When you brought Witneſſes 
to give an Account of your former Life and Con- 
verſation, that ſome Years ſince you were an able 
Merchant in your Country, one in great Credit, an 
ingenious Man, and of good Intereſt and Acquain- 
tance there, I confeſs, I had great Commileration 
for you, and thought that this Misfortune befel you 
upon the Account of your Acquaintance with this 
ill Woman; the Acquaintance with ſuch a Woman 
will make a rich Merchant quickly poor, will ſoon 
reduce a wealthy Man to a Morſcl of Bread. 1 
am afraid that ſhe hath been a very great Inſtru- 
ment in your Ruin, 

And you Sarah Baynton, when you were aſk'd to 
give an Account cf what kind of Life you liv'd, it 
appear'd to be but a very ſorry one indeed, ſo that 
I could not but conclude you to be a very lewd 
Woman. You had Wit and Parts enough which 
might have been of great Service to you, it you had 
lived honeſtly ; but you made ule of them to ano- 
ther End, and it is not fitting that you ſhould live 
longer that cannot live better. You contrived and 
carried on all this wicked Deſign from firlt to laſt ; 
and that you might the better perform it, you went 
to a civil Houſe under the Character of a Gentle- 
woman, that came out of the Country about a Suit 
of Law. There you pretend to be a very good Wo- 
man, and ſeem to be much pleaſed with the Fami- 
ly, becauſe they were ſober People; but your De- 
ſign was to entice and delude this young Woman, 
Whether your Deſign at the beginning was to com- 
mit this Fact, I cannot tell; but being not uſed to 
this Courſe of Life, you could not wear your Diſ- 
guiſe long without Diſcovery z you began to be 
ſuſpected and to be ſcen through; the Family was 
very willing to be rid of your Company; which 
you perceiving, you reſolved you would Atchieve 
your Deſign before you went. For that End you in- 
vite them into a Coach, promiſing to ſet them down 
where they were going; but inſtead of that, you em- 
ploy Bailiffs to Arreſt them; for you with your own 
Hand paid the Bailiff that was to do it; and after 
they were taken, you pretended to pity them. And 
when Mrs. Rawlins was at Mr. Hartwel”s Houſe, you 
pretended that you accidentally and providentially 
over-heard her Name mentioned in Mr. Harteoell's 
Houſe, as you paſſed in the Street. You go into the 
Houſe, and pity her Condition, and propole your 
Brother for her Bail ; but inſtead of that, all your 
Deſign was to bring about this Marriage; and for 
that End you forced her Ring from her to get ano- 
ther made by it, It was you that told her ſhe muſt 
go to Newgate unleſs ſhe married your Brother; 
and after that forced her to Bed. From the 
Begining to the End you carried on this wicked 
Dekign to the Ruin of this young Woman; you 
have a great deal to anſwer for. I have (tated this 
Matter, chat you may be ſatisfied that this Fact 


hath been proved againſt you both very fu 
therefore you can expect no other Gs rel er 
the Puniſhment the Law requires, that is, Death. 1 
hope you will reſſect upon thoſe evil Courſes that 
have brought you to this End. You have but a 
ſhort Time to live, and therefore it would be well 
for you to conſider your Future State: You ma 
have better Inſtructions for that than I can — 
you; therefore I will now proceed to the Sentence, 


which is, 


That you Vall go bence to the Place from whence 
you came, and from thence to the Place of Execution 
and that there you ſeverally bang by your Necks until 
you are dead; and ſo the Lord bave Mercy upon 
your Souls, 


Mr. Swendſen. My Lord, now I am bound to do 
this Woman Juſtice, She hath not been the Con- 
triver of it, It was all done by my Direction ; and 
for her ſake I deſire the Queen may know of it. 

L. C. J. Holt. Well, that will clear up the Doubt 
to ſome of your Countrymen, who did think that 
you were not the Contriver of it. 

Mr. Scoendſen. I deſire, my Lord, that the Matter 
may be repreſented to the Queen as favourable as 
you can. 

Cl. of Arr. Sarah Baynton, Hold up thy Hand. 

Baynton. My Lord, I am with Child. 

J.. C. J. Holt. Let a Jury of Matrons be ſent for. 

They are ſent for. Upon the bearing of ber Sentence 
ſhe fell into Fits. , 

Cl. of Arr. You the Matrons of the Jury, ſhall 
view and diligently . and a true Verdict give 
according to your Evidence, whether Sarab Baynton 
be with Child, quick with Child, or not. So help 
you God, 


The Names of the Jury of Matrons are as follow : 


Mrs. Sarab Webb. 
Mrs. Dorothy Mordit. 
Mrs, Eliz. Guernella. 
Mrs. Mary Rogers. 
Mrs. Jane Smithſon. 
Mrs. Margaret Leach. 


Mrs, Sarah Jobuſon. | 
Mrs. Chriſtian Walker. 
Mrs. Suſannah Goff. 
Mrs. Mary Herbert. 
Mrs. Sarah Randol, 
Mrs. Mary Vere. 


L. C. J. Holt. You the Matrons are to conſider 
well the Oath you have taken, which 1s diligently 
to enquire whether this Woman be quick with 
Child : If ſhe be with Child, but not quick, you 
are to give your Verdict ſo; and if ſhe be not 
quick with Child, then ſhe is to undergo the Execu- 
tion of the Sentence in conventent Time. 

About half an Hour after the Fury of Matrons came in. 
L. C. J. Holt. Are you agreed in your Verdict? 
Anſw. Yes. 

L. C. J. Holt. Who ſhall ſay for you? 

Anſw. The Fore-Woman. 

L. C. J. Holt. Do you find the Priſoner to be 
with Child, with Quick Child or not? 

F Mrs. Jobnſon. Yes, my Lord, ſhe is quick with 

hild, 

L. C. J. Holt. Is this your Verdict? 

Mrs. Zoby/on. Yes, Sir. 

L. C. J. Helt. And fo you ſay all? 

Anſw. Yes, my Lord. 

L. C. J. Holt. Hark ye, Mrs. Baynion ! Theſe 
Women by their Verdict give you longer Time to 
prepare you for Death, and therefore 1 hope you 
will improve your Time, for the Judgment is paſt, 
and will be executed ſoon after your Ry. 
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Sarah Baynton was reprieved, but Haagen 


qwendſen was executed. 


He made no Speech at the Place of Execution, but 
referr d bimſelf to the following Paper, which be left 
with the two Divines who attended bim. | 


J Do believe the World will expect I ſhould ſay, 
« {| ſomething for their Satisfaction. That I had 
« aDeſign to have Mrs. Rawlins for my Wife is moſt 
« true, I was told of her by a Neighbour and 
« Friend of hers, and then made a further Enquiry, 
« and found her Quality ſuch as I might, without 
« any Exceptions, preſume to, her Father being 
« the Son of a Tradeſman ; the next was, how to 
« get into her Acquaintance ; and not knowing how 
eto be introduc'd, I prevaiPd with, and perſuaded 
« Mrs. Baynton to take a Lodging in the ſame Houſe 
« with Mrs. Rawlins, by which Means I found eaſy 
« Acceſs to my Wiſhes, and was as welcome to the 


« Family, as if I had been one of themſelves. I had 


their Company on Board a Ship, where I gave 
« them an Entertainment, and was invited to dine 
« with them, and by degrees I poſſeſs'd my ſelf of 
« Mrs. Rawlins's Affection ſo far, that ſhe ſeem'd 
& uneaſy without me, and frequently importun'd for 
my ſpeedy Return, and obliged me to ſit next to 
« her at Table, ſaying, that if I did not, ſhe would 
* not eat, and treated me with many private Ca- 
« refles, by which Lovers, who have not frequent 
Opportunity of ſpeaking, do by Signs and Tokens 
« expreſs themſelves, | 

do declare that J had as good Reception as a 
Lover could wiſh for, and all the Encouragement 
* imaginable 3 inſomuch that nothing 'ſeem'd dif. 
c agreeable to my Intentions, but all things did pro- 
* miſe to facilitate my Deſign with Succeſs, ſhe her 
_ ++ ſelf having told me that ſhe was at her own Diſ- 
© poſal, and would marry to pleaſe her ſelf. 

„My Familiarity with Mrs. Rawlins before my 
© Marriage was ſo great, that there was no room 
« left for me to practiſe Violence upon her; tho? I 
* muſt ſay I was impatient of Delays, and wiſh'd 
* for an Opportunity to accompliſh my Deſire. 

But as for the unhappy Contrivance of the ar- 
© reſting Mrs. Ratolins, I had no ſhare in it, but was 
e perſuaded to conſent to it by Mr. H—— and his 
Wife; and when the Intrigue was brought to Per- 
« feftion, I comply'd, and laid hold of the Oppor- 
* tunity, in order to marry Mrs. Ratelins, which 
„with little Difficulty, and leſs Perſuaſion, I ac- 
* compliſh'd ; ſo having, without any Force or Vio- 
© Jence, declar'd to the Miniſter that ſhe was at her 
* own Diſpoſal, and free to marry me, which the 
the Miniſter declar'd in open Court, at my Trial. 

After we had been in Bed, comes in one Mr, 
«* Bennet, a Conſtable, with ſome of Mrs, Rawlins's 
Relations, who requir'd me to go with them be- 
* fore a Juſtice of Peace ; finding they had no War- 
rant, I refus'd to give Obedience to their Com- 
mands, which created ſome Diſpute; and my Wife 
* hearing the Noiſe, came out of the Bed- Chamber, 
deſiring me to be quiet, and let her ſpeak to them; 
* which accordingly ſhe did, in theſe expreſs Words 
following, viz. Couſin, I have married this Gentle- 
nan with my own free Conſent, be is my Huſband, 
and this is my Wedding-Ring, ſhewing the Ring 
on her Finger: As for Mr. Buſby, I will give bim 
under my Hand he ſhall come into no Trouble, and 
** what would you have more? | 

Vor. V. 


Then ſaid they, if it be ſo, then God bleſs you 
„both together, and drank a Flaſk of Wine or two 
with me, and then departed ; they were no ſoon- 
wer gone, but I aſked her, whether ſhe would be 
willing to appear and declare what ſhe had ſaid 
* to her Friends to a Juſtice of Peace, and ſhe ſaid 
** ſhe would with all her Heart; then we went to 
Mr. Juſtice Baber, in York-Buildings, and declar'd 
the ſame to him; he told her he would take No- 
* tice of her Face, and bid her ſtick to that. 

The next Day, about eleven of the Clock, 
there came a Conſtable with a Warrant, and car- 
e ried us before the Recorder, unto whom ſhe ſaid 
the ſame thing over and over. Then faid the Re- 
* corder, Alas ! Child, they made you drunk, and you 
did not know what you did. To which ſhe anſwer'd, 
Hat there were a great many there preſent that knew 
ber Life and Converſation, that ſhe did not uſe to be 
* drunk : And when the Recorder could not prevail 
<< with her, he conceiv'd, that my being perſonally 
with her, oblig*d her to ſtand fo firm to her Mar- 
„ riage 3 he then order'd me to be pull'd away by 
Force from her, at which ſhe fell a weeping ; 
how ſhe afterwards was lectur'd by her Friends, 
vas ſufficiently atteſted by my Proſecution, Trial, 
* and Sentence; and after I was committed to 
% Newgate, I was remov'd by a Habeas Corpus to the 
© Queen's-Bench Bar, there to be arraign'd, and 
* pleaded Not Guilty to the Indictment. I pleaded 
* for longer Time to prepare for my Trial, but was 
4 allow*d but four Days; when I was brought to my 
„Trial, I moved for a Council to plead my Cauſe, 
« as being a Stranger, and not acquainted with the 


Las of England; my Life being thus at Stake, a 


te powerful Intereſt againſt me, and the Court not 
« for me, render'd my Caſe boch deſpicable and de- 
e plorable 3 and as for ſome of my Evidence, I do 
« verily believe they were bribed by the adverſe 
Party, others taken off by finiſter Art, and ſome 
* hinder'd by Force from appearing in Court for me. 
As for Jultice Baber, he ſhew'd himſelf but cold - 
« ly in giving hisTeſtimony, and faid, that my Wife 
did confeſs before him, that ſhe was marry*d by 
„her own free Conſent z but at the ſame Time he 
added, that ſhe ſeem*d very much diſorder' d: As 
« for that Gentleman, I forgive him, and ſhall leave 
God to be Judge between him and me. | 

« Tt is to be noted, That my Wife did not deny, 
in open Court, that ſhe had made the Declaration 
« aforeſaid, of her Marriage, to Mr. Bennet, the 
«* Conſtable, and others, that Night we were mar- 
©« ried: Bur ſaid, ſhe did not know what ſhe did 
when ſhe ſaid ſo, and many other Things ſhe poſi- 
«* tively, upon Oath, denied at my Trial; which 
makes me have Pity upon her poor Soul, conſider- 
« ing ſhe confels'd many Things at Mrs. Bayntor's 
„Trial, which ſhe denied upon Oath at mine: 
„The World may ſee what it is to be a Stranger, 
e and unacquainted with the Laws; nay, I my felt 
«heard my Wife openly confeſs in Court, in Mrs. 
4 Baynton's Trial, That there was a young Lady in the 


„ World, who was at ber own Diſpoſal, that wiſh'd 


* me a good Wife ; and at laſt confeſs'd ſhe her ſelf 
vas the Perſon. | Ns 

„ Amongſt my many Misfortunes, I was repre- 
e ſented by my Wife's Friends to the Court, to be 
« a Sharper and a Bully; but I call'd in, and pro- 
% duc'd ſeveral Gentlemen of Repute, to give Ac- 
count of my Life and Converſation, who have ac- 
* cording]y atteſted the Honeſty of my Principles by 
my Practice. | 3 
MY 
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4 It is further obſervable how my Jury diſagreed 


about the Verdict. There was one of them, Mr. 


mighty God, that I do not remember to have 
threeTimes in my Life, ex- 
© cept in Church: This Mr. Johnſon alledg'd, that 
© none of the Evidence did prove, or ſwear, that I 
« had any Hand in the Arreſt, nor uſed any Force 
& or Violence to the Gentlewoman, but ſhe con- 
« ſeſsd the Marriage, which was prov'd by ſeveral 


4% Witneſſes 3 which render'd my Caſe ſo hard, that 
ac the ſaid Mr. Jobnſon inſiſted upon it to have me 


ts diſcharged, according to the Dictates of his Con- 


© ſcience, but at laſt he was over · rul'd. 


Since my Conviction I have us d all the Means 


I could to procure my Pardon; but finding little 
or no Probability of it, Lam now going to beg 


« for Entrance at the Gate of Mercy in Heaven, 
« which I beſeech God to open for me. 
% expected my Trial ſhould be publiſhed, that 


<« the World might ſee my Treatment; what I have 
done, and what I have left undone in my Cale ; 


but I am inform'd it may not be printed. I have 
<« ſaid this only to do my ſelf Juſtice, altho? I could 
« ſay a great deal more of Moment to the Purpoſe ; 
but my Time being ſo very ſhort and precious, I 
© muſt employ that little Time to the ſaving of my 
<* moſt precious Part, my Soul. : 

] humbly beſeech Mankind to believe me; and 
ce that I have ſaid, or ſhall ſay, are the Words of a 


dying Man; this is not the Time for me to equi- 


« yocate, nor to go out of the World with a Lie in 
© my Mouth: I do therefore declare, and call the 
« oreat omnipotent God of Heaven to my Witneſs, 


that I have aſſerted nothing, to the beſt of my 


„Knowledge, but the whole Truth, nor utter'd a 
« Syllable- out of Malice, or Bitterneſs af Heart, 
e againſt any Perſon whatſoever ; but ſo far from it, 


] do frankly forgive all my Enemies, and beſeech 


God to put it in their Hearts to repent of their 
&« Sins. | 


As for my Wife, I am ſo much in Charity with 


| <« her, that I cannot believe the Severity extended 


to me, did altogether proceed from her ſelf, but 
her conſenting to ſpill my Blood, makes the Guilt 


Proclamation was made for all Perſons concerned to 
EF. attend, | | 


HE Priſoner being brought into Court, 
and acquainted what Liberty he had 
1 to challen thoſe Gentlemen that 
were called; he making no Chal- 
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lenges, the Gentlemen that were ſworn 
on the Jury were, 55 | 


Charles Bludworth, Will. Draper, ) 
Henry Tendall, | Rich. Nicholas, (xs 
Walter Kent, VEſgs; Ceſar Bradſhaw, ; 
Jobn Burchet, g 85 Jabn Cater, 
Jobn Pettiward, |. | Sam. Pearſon, Fe. 
Rich, Hammond. 


Thomas Lowfield, J' 
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cc her own, God of his great Mercy give her a 
ec true Senſe of her Crimes, that the heavy Judg. 


4 Eraſmus Jobnſon, a Perſon to me altogether a „ ment hanging over her Head may not deſcend 
Stranger; for I declare, in the Preſenee of Al- | 9 


© on her. | | 
« As for Mrs, Baynton, whois likewiſe under Sen- 
* tence of Death on the ſame Account with my 
* ſelf, as I have in the Court, ſo do I now again 
N Fast had no Hand in the Intrigue 
of my iage, any more than what ſhe did by 
my ſpecial Direction and Perſuaſion; for Mrs. 
Baynton was wholly a Stranger to Mrs. Rauhe 
until the unhappy Contrivance of my Marriage 
made them acquainted, neither did 1 know Mrs, 
* Baynton till June laſt paſt 3 tho* ſome have been 
< pleas'd to ſay that I kept her Company for three 
«Years, and have had two Children by her; all 
© which I declare is a wrong Notion, and nothing 
of Truth in it. The only Load I have on my 
* Conſcience is her Death, of which I am the un. 
* happy Inſtrument. I beſeech God in his Mercy to 
move the Queen's Clemency to ſpare her Life, that 
© her Blood may not riſe in Judgment againſt me. 
As for my ſelf, I am now a going to ſuffer an 
* ignominious Death, for a Crime which my own 
*© Conſcience doth not accuſe me of, but the Rigour 
of the Law hath made it my unpardonable Crime. 
And as I forgive all Mankind, fo 1 beg Forgive- 
*© neſs of thoſe, whom, thro Inadvertency, or other- 
** wiſe, I have-injur'd or offended, beſeeching God, 
* of his great Mercy, to vouchſate them Forgve- 
„ nefs whenſoever they ſhall aſk it. = 
My great Comfort is, that J have reconciP'd my 
* ſelf with my God, and that I die in my natural 
«« Senſes, and that ſhort Time I have had ſince my 
« Trial, I truſt in my Saviour, I have not miſpent. 
And now, O Lord God ! of thy infinite Gcbdneß 
„hear my Pelition, pardon my Offences, and forgive me 
© my Sins, forgive mine Enemies, and lay not my Blood 
© to their Charge, but grant that a ſincere Repentance 
© may waſh away their Guilt. IS 
am now going out of this Vale of Calamity 
and Sin to my eternal Repoſe, where, thro' the 
* Merits of my Saviour Jeſus Chriſt, I hope to ſee 
God in his Glory; and ſo I conclude, O Lord re- 
© cerve my Soul into thy boundleſs Mercy, for the Me- 
&« rits of my Saviour Jeſus Chriſt. Amen. 
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II. The Trial of RICHAR DU HaTHawar, at Surry Afizes 


The King againſt Richard Hathaway, for an 
| Impoſtor. | 

Surry ſſ. The King's Attorney General has exhi- 
bited an Indiftment againſt” the Defendant, by the 
Name of Richard Hathaway, of Southwark, in the 
County of Surry, Labourer ;, and the Information ſets 
forth, That the ſaid Richard Hathaway being a Per- 
ſon of an evil Name and Fame, and an Impoſtor, and 
contriving and maliciouſly intending, one Sarah Mor- 
duck, the Wife of one Edward Morduck of South- 
wark, in the ſaid County, Waterman, who for the 
whole Courſe of ber Life was an honeſt and pious Mo- 
man, and not a Witch, nor uſing Witchcraft, Inchant- 
ment, Charm or Sorcery, to bring into the Danger of 
loſing her Life, the 11th Day of February, in the 
12th Year of the Reign of the King, at Southwark, 
4 


1702. Aſſiz. 


in the ſaid County, in the Preſence and Hearing of di- 
vers Perſons, falſiy, maliciouſly, deviliſhly, and knows- 
ingly, and as a falſe Impoſtor, did pretend and affirm 
himſelf, by the ſaid Sarah, to be bewitched, and by the 
Occaſion of that pretended Witchcraft, be could not eat, 
and by the Space of Ten Weeks to faſt, and was affected 
with divers Diſeaſes , and that he by drawing Blood 

tbe ſaid Sarah, by ſcratching, ſhould be freed from 
the ſaid pretended Witchcraft ; that the ſaid Richard 
Hathaway did then, and there, with Force and Arms, 
ſeratch the ſaid Sarah, and did draw the Blood of ber, 
the ſaid Sarah, by ſcratching ;, and thereupon, be, the 
aid Richard Hathaway, did then, and there, falſly, 
maliciouſly, and knowingly, by affirming himſelf to be 
freed from the ſaid Diſeaſes, by drawing the ſaid 
Blood, whereas in Fact and in Truth, the ſaid Ri- 
chard Hathaway was never bewitched, and bad not 


faſted for the Time aforeſaid, nor for any great Time; by 


and that whereas in Truth and in Fact, the ſaid Ri- 
chard, ben, and there, well knew himſelf not to be be- 
witched by the ſaid Sarah, tothe great Contempt of our 
Lord the King and his Laws, to the evil and wicked 
Example of all others in the like Caſe .offending, and 
againſt the Peace of our ſaid Lord the King, his Crown 
and Dignity, &c. 

Mr. Raymond, May it pleaſe your Lordſhip, and 


ou Gentlemen of the Jury, the Information ſets 


torth, That the Defendant being a Perſon of an evil 
Fame, and an Impoſtor, and maliciouſly contriv- 
ing to take away the Life of one Sarab Morduck, the 
Wife of Edward Morduck, who always was a good 
Woman, and not a Witch, nor uſing Witchcraft, 
the 11th Day of February, in the 12th Year of the 
Reign of the late King, at Southwark, in the Pre- 
ſence and Hearing of divers Perſons, did falſly, de- 
viliſhly, and knowingly, and as a falſe Impoſtor, 
pretend and affirm himſelf to be bewitched by the 
ſaid Sarab, and that by reaſon thereof he could not 
Eat, but had faſted for ten Weeks, and was alſo 
affected with divers Diſeaſes, and that by his draw- 
ing Blood from the ſaid Sarah, by ſcratching, he 
ſhould be freed from his ſaid pretended Bewitching : 
That the Defendant did thereupon ſcratch the ſaid 
Sarah, and did draw the Blood of the ſaid Sarab 
by ſuch his ſcratching, and thereupon he falſly af- 
firmed, that by drawing the ſaid Blood he was 
freed from the ſaid Diſcaſes; whereas in Truth and 
Fact he was never bewitched, nor had he faſted as 
aforeſaid, and he knew himſelf not to be bewitched 
by the ſaid Sarah, in Contempt of the ſaid late 
King, and his Laws, and againſt the Peace of his 
Crown and Dignity. 

Mr, Conyers. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury : This is an Information 
againſt Richard Hathaway, for a Cheat, for endea- 
vouring to impoſe upon the People a Belief, that he 
had been bewitched by one Sarah Morduck, and 


. that as an Effect of her pretended Witchery, he vo- 


mited up Nails and Pins, and that he could not 
ſpeak, nor open his Eyes, and that great Noiſes 
were heard in the Houſe where he lay, and therecould 
be no Remedy for him, but by his ſcratching and 
fetching Blood of this Sarah Morduck ; and by this 
Means the poor Woman has been very much abuſed 
by her Neighbours, reputed a Witch, and brought 
to a Trial for her Life as ſuch; but that there was 
nothing but a malicious Deſign in it, will appear by 
the Evidence that will be produced. This Richard 
Hathaway was for ſome Time an Apprentice with 
one Welling, a Blackſmith, in Southwark. About 
September laſt was Twelve-month, he gave out that 
he was bewitched, and he went to this Woman's 
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Houſe and ſcratched her ; and the Pretence was, 
that ſcratching and fetching Blood of her recovered 
him. The Miniſter of the Pariſh, Dr. Martin, hear- 
ing that it was noiſed about, that the Defendant had 
been relieved by ſcratching Morduck, came and vi- 
fired him. He could neither ſpeak nor ſee, as he 
pretended ; but underſtood what was ſaid to him, 
and gave A ſſent to what was propoſed to him, by 
holding up of his Hands. Dr. Martin tells him, he 
heard this Woman had bewitched him, and that his 
ſcratching of her was the Means by which he was re« 
lieved ; and that he deſired to ſee the Experiment 
himfelf, and therefore had brought Sarab Morduck 
there, and defired him to hold up his Hand, if he 
underſtood what he ſaid z which he did. Dr. Mar- 
tin had another Woman there at that time (tho? that 
was concealed from Hathaway) and Sarah Morduck, 
the Doctor's Direction, ſpoke to him, and came 
to his Bed-ſide, and the Defendant was by the Doc- 
tor bid to ſcratch her. When he came to ſcratch, 
the Doctor took the Hand of the other Perſon, and 
an into the Defendant's Hand, and as ſoon as he 
ſcratched the other Perſon his Eyes began to 
open, and he could ſpeak ; and immediately it was 
made known to himſelf and the Company, that the 
Perſon he had ſcratched was another Perſon, and 
not Sarab Morduct. But notwithſtanding this, he was 
not ſatisfied, bur ſtill there was a Proſecution of 
Sarab Morduck for a Witch, and ſhe was forced for 
ſome Time to go and reſide in London: And there 
the Rabble got about her and abuſed her; of which 
Complaint was made to a Magiſtrate in the City, 
and Sarah Morduck was had betore him, and then 
Hathaway was ſent for, and there again ſcratched 
her; and it was fo far credited there, notwithſtand- 
ing the Account given by Dr. Martin of the Expe- 
riment he made, that the r Woman is commit- 
ted for a Witch, and afterwards brought to a Trial 
for her Life; and upon the Trial it appeared plainly, 
that all this was a Contrivance, and there was no 
Evidence tocharge her with the bewitching this Man; 
and after a long hearing, upon a full Evidence, the 
Jury acquitted her, and the Man was committed 
for a Cheat. But notwithſtanding this Acquittal, 
he ſtill goes on to perſuade People, that he was be- 
witched ; that he had faſted feveral Days together, 
and could not eat; and then for a further Conviction 
that he was an Impoſtor, and only endeavoured ma- 
liciouſly and falſly to impoſe this Belief on People, 
he is about the Beginning of laſt November commit- 
ted to the Care of a Chirurgeon, one Mr. Kenſey, 
where for Two Days he did not eat; but afterwards 
his Stomach began to come to him, and when he 
could get any Victuals privately, he had a very 
good Stomach, and could Eat and Drink till he 
was drunk, And it was contrived, that Holes were 
made into the Room where he was, and the Maid 
that looked after him was directed to give him No- 
tice, that ſhe would help him privately to Victuals; 
and from the ſecond Day after he was there, till the 
eleventh Day, he did conſtantly eat every Day, tho? 
he pretended he faſted all that Time, and had done 
ſo for fourteen Weeks, and he was ſcen to eat thro? 
thoſe Holes. All this, and much more, will be fully 
proved by the Witneſſes. So that there has been 
a great Affront to the publick Juſtice of the Nation 
by this Proceeding, many having abbetted it, and 
they have put up Bills in ſeveral Churches to pray 
for him againſt the Trial, and gathered Money to 

ſupport him in this falſe and malicious Pretence. 
Mr. Brodrick. My Lord, the diſcovering and 
puniſhing ſuch a Cheat as this, is highly neceſſary ; 
Qqq2 and 
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and not only for the vindicating the publick Juſtice 
of the Nation, but for the Sake of Religion it ſelf, 
which ſuffers by nothing more, than by the coun- 
tenancing of indirect Practices, made uſe of upon 
a Pretence of maintaining and ſupporting its Credit. 
Religion has in it felf ſuch genuine and native 
Truth, as muſt work Conviction upon the Under- 
{tandings of all Perſons, who allow themſelves Lei- 
ſure to conſider it without Prejudice: But when 
Tricks and little Arts are carried on for a Time, 
and attain a general Credit, and appear afterwards 
to be what are called Pious Frauds, they do far 
more Miſchief than all the Good propoſed by ſuch 
Practices can make amends for. For when Men 
who are ſceptically inclined, find that the Genera- 
lity of Mankind run away with Stories of this Na- 
ture, and thoſe Facts afterwards prove undeniably 
falſe, they carry their Doubts on much too far, and 
are apt to conclude, that they cannot ſecurely rely 
upon the Relation of others, and general Conſent 
of Mankind, for the Certainty of any Fact whatſo- 
ever. It is therefore the Duty of all Perſons, that 
are concerned for Religion in general, to endeavour 
to detect ſuch Practices which weaken one of its 
moſt ſolid Foundations, 

And, myLord, we conceive this Profecution very 
neceſſary, in order to the vindicating the Juſtice of 
the Nation, Here was a Woman that underwent a 
ſolemn Trial, and upon a full Hearing was acquit- 
ted, yet afterwards, notwithſtanding the thorough 
Examination of the Fact, and ſuch an Evidence given 
as convinced every unprejudiced Hearer of the In- 
nocence of the Defendant, and the Malice and Hy- 
pocriſy of the Accuſer, ſuch a Spirit did reign, that 
it was repreſented that the Accuſer had hard 
Meaſure ; and not only the Jury, but the Court too, 
were reflected on: Nay, it went fo far, that after 
the Innocence of the Woman appeared by her Ac- 
quittal, a Magiſtrate (whoſe Name the Witneſſes 
will diſcloſe in their Evidence) gave publick Coun- 
tenance to this Impoſtor (for by that Name I will 
venture to call him) and fo far gave Credit to him, 
that when the poor Woman was abuſed by the 
Rabble, and her Life being in Danger, ſhe made 
Application to that Magiſtrate for Protection; who, 
inſtead of affording it to her, encouraged her Proſe - 
cutors, as if ſhe had really been guilty of the Witch- 
craft laid to her Charge; and conſiderable Collecti- 
ons were made for this Man, to ſupport his Spirits 
under the Diſappointment he met with in her being 
acquitted. 

This Proſecution was neceſſary too, upon the Ac- 
count of the poor Woman, who, unleſs ſome Check 
be put to the unruly Proceedings of unthinking 
People, is not yet ſafe in her Houſe, but in Danger 
to be torn in Pieces; And it was thought moſt pro- 
per, that this Matter ſhould be thoroughly examined 
in this Place, where the Scene of his counterfeiting, 
for the molt part, did lie; that ee People 
might be Ear Witneſſes of the Fairneſs of the Pro- 
ceeding, and that all Perſons might have an Op- 
portunity, if they thought fit, of offering any thing 
fit to be offered in his Defence. 

My Lord, we need not trouble the Court with 
Evidence tending to prove, that the accuſed Perſon 
is not guilty of Witchcraft : She 1s acquitted of that, 
and it ought not to be ſuffered to be made a Diſ- 
pute. But our Evidence will go beyond that, not 
only that there was no Colour or Foundation for the 
Charge on her of being a Witch; but that the De- 
fendant did maliciouſly, without any Ground, and 
contrary to his own Knowledge, charge her with 
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the having bewitched him. And I think our Evi. 
dence, all chrough, will prove this Matter fully up- 
on him, that he was not bewitched, nay, that he 
did not believe himſelf to be ſo, yet charged and 
proſecuted her. | 

The firſt part of his 2 Witchcraft ſhewed 
it ſelf, by his vomiting Pins: How that Buſineſs was 
managed, and how he was detected in it, the Wir. 
neſſes will declare, And though we are not obliged 
to endeavour the giving an Account of what it was 
that induced him firſt to undertake this Impoſture, 1 
think it will appear by the Evidence, that he had 
ſome Aim and Proſpect of Gain to himſelf. For, 
upon his firſt pretending to vomit Pins, we ſhall 
prove he had prepared a Narrattve of bis own being 
Bewitched ; and be himſelf carried it to a Printer, that 
ſo he might bring a Concourſe of People to him: 
But the Printer being a Man of ſome Underſtanding, 
look*d on him to be a Cheat, and would not medile 
with the Copy. He practiſed this Trick of vomiting 
Pins ſeveral Times; but pretending to it once, 
before one who did not take every thing upon Truſt, 
but was curious enough to obſerve nicely, and 
tearch him; after ſome Reſiſtance, ſeveral Recos of 
Pins were found in his Pocket, 

The next Diſcovery of his Impoſture, was the 
Affair wherein Dr. Martiz was concerned; who 
brought two Women to him: The Particulars of 
which having been already opened, I'll not repeat 
them. The Doctor put an innocent Deceit upon 
him, but it was in order to diſcloſe a vile Impoſture. 
When the Woman was brought to him to be 
ſcratched, being conſcious to himſelf, how little real 
Effect the barbarous Experiment would have upon 
him, the whole Company obferved, that he felt 
three or four Times from her Hand to her Elbow, 
before he ſcratched, that he might be ſure it was a 
Woman's Hand: And when he had ſcratch'd, and 
felt Blood, his Eyes were opened, tho? it was the 
wrong Woman, 

Another Inſtance of his afting a Part, with Deſign 
to impoſe upon the World, was, when he was car- 
ried from the King*s-Bench to Mr. Ken/cy's, It was 
neceſſarily to be imagined, that if he eat or drank 
nothing, nothing would come from him, either by 
Stool or Urine. He conſidered this, and for fear it 
ſhould be taken notice of, that he diſcharged him- 
ſelf after ſo long a Faſt as he pretended ; having 
Occaſion to make W ater, he found the Lid of a Box, 
and making Water in it, put it out of Sight, on 
the Bed's Teſter ; and the firſt Diſcovery of his 
Counterfeiting at Mr. Kenſey's, was by the dropping 
of that Water on the Cloaths of the Bed. After he 
had been two Days there (during which Time he 
really did not eat) Mr. Kenſey not knowing but that 
his Complexion- might incline him to ſuch a Sullen- 
neſs, as to ſtarve himſelf, rather than directly con- 
feſs his Cheat, having firſt examined his Mouth and 
Throat, and finding nothing there but as it was in 
all other Men, and that he had not only all other 
Organs, but that of ſwallowing, without any Ob- 
ſtruction, as other People had, thereupon he framed 
this Deſign : He took Occaſion to pretend a Quarrel 
with the Maid- ſervant who lived in his Houſe, with- 
in the hearing of the Defendant, and told her, ſhe 
was as very a Hypocrite as this Fellow ; and after 
warm Words on both Sides, and a ſeeming Re ſoluti- 


on by her that ſhe would quit her Service, the Ma- 


ſter went away, leaving the Maid and the Defendant 
together. She, to inſinuate her ſelt into the Defend- 
ant, ſaid, Her Maſter was an odd Kind of a Man, 
a dangerous Man, therefore ſhe would not have the 
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Defendant take any thing from him; and faid, ſhe 
would take care to ſupply him whilſt he ſtaid in the 
UHouſe. Then his Stomach came to him very readily, 
and he was fo far from being unable to drink, that 
he drank Brandy and other Liquors to Exceſs, and 
this for ſeveral Days. But {till thoſe in. the Houſe 
being, wary, thought it might be pretended by Peo- 

e who were very willing to believe him, that this 
happened by the Charm's being diſſolved, and that 
he was unable to eat before; and therefore it was 
thought adviſable to bring in ſeveral Perſons of Re- 
putation, who ſhould obſerve him through a Hole fit 
tor the Purpoſe : Who, after they had ſeen him eat, 
examined him how long he had been a Faſter? And he 
made Signs, that be had faſted twelve Weeks, and 
clung up his Belly as a Proof of his Emptineſs, accord- 
ing do bis common Practice, though he bad in their 
Sight, juſt before, eaten a plentiful Meal. So that, 
Gentlemen, it is evident, that what he did was done 
maliciouſly, and with a Deſign to deceive and im- 
poſe upon the World. Aſter this, there being ſuffi- 
cient Proof of the Impoſture, it was thought fit to 
bring him before a Court of Juſtice ; thereupon this 
Information was exhibited againſt him : And if we 
prove it, I doubt not but that you, Gentlemen of 
the Jury, will do that Right to the Government, 
and ro Religion, as to find him guilty of it, that he 
may be brought to the Puniſhment that ſuch a 
Crime deſerves. 

Mr. Phipps. My Lord, I humbly pray your 
Lordſhip's Indulgence of the ſame Side; and beg 
Leave to obſerve, this Man was formerly troubled 
with Fits, and there was a Deſign laid by him and 
his Friends to create a Belief in People, that thoſe 
Fits were the Effet of Sorcery and Witch- 
craft; but whether to get Money, or take away the 
Life of the Woman, or both, I ſubmit to your 
Lordſhip's Judgment * the Evidence. Tis cer- 
tain, they proceeded ſo far as to bring her to a 
Trial, and did what they could to take away her 
Life. And the better to carry on their Deſigns, and 
to prepare the World to believe the Impoſtor, we 
ſhall ſhew, that when he had theſe Fits, it was in- 
duſtriouſly publiſhed, that he was bewitch' d, and 
that it was by this Woman; and if he could but 
ſcratch her, he would be well. Dr. Martin, the Mi- 
niſter of the Pariſh, hearing of it, came to him; and 
to make an Experiment to diſcover the Impoſture, 
brought another Woman with the pretended Witch, 
and laid to Hathaway, if you think the ſcratching 
this Woman, meaning Morduck the pretended Wirch, 
will do you any good, hold up your Hand : Which 
he did. Then the Doctor put the other Woman's 
Hand into his ; and although at that Time he pre- 
tended to be Blind and Dumb, and he and his 
Friends would have had it thought, that he lay un- 
der the ſtrongeſt of the old Woman's Charms ; yet 
he was apprehenſive of what he did, and fo jealous 
leſt he ſhould be impoſed upon, and thereby his 
Impoſture diſcovered, that he felt ſeveral Times from 
the Wriſt to the Elbow, to diſcover whether it was 
the Arm of the pretended Witch or no, before he 
would begin ſcratching z and then believing it to be 
hers (it being much about the ſame Size) fell to 
ſcratching, and being told he had fetched Blood, 
his Eyes were immediately opened, and his Speech 
reſtored. 

The Doctor thinking every body was convinced 
of this Impoſture, and believing the poor Woman 
would be quiet for the furure, went away. 

But notwithſtanding this Detection, the People 
were diſſatisfied z and Welling, the Maſter of Ha. 
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thaway, and others, being angry at the Diſco 
urſued the Woman with — Fo than 1 
here-ever they found her, they cried out, A Witch, 
and uſed her ſo barbarouſly, ſhe was forced to leave 
Southwark, where ſhe had lived many Years, and 
all her Employment, which had been profitable to 
her, and to go live in London. | 
Their Malice purſued her thither ; and there Ha- 
thaway, with Soldiers and others, in a riotous Man- 
ner, got into the Houſe where ſhe lodged, and would 
have broke open the Door where ſhe was; but a 
Conſtable being called in, the Soldiers went off, and 
Hathaway was carried before an Alderman of the 
City 3 and the poor Woman and her Friends ac- 
quainted the Alderman of the riotous and illegal 
Proceedings, and prayed that Juſtice might be done 
upon them. Bur inſtead of puniſhing them, he was 
pleaſed to ſay, there was too great Provocation for 
what they had done ; and giving Credit to the Accu- 
ſation of Hathaway againſt the Woman, ordered her 
to be carried up Stairs to be ſearched, to ſee if ſhe 
had any Teats, or other Signs of a Witch, and per- 
mitted her to be ſcratched by Hathaway, and then 
committed her for a Witch; refuſing 500 J. Bail, 
and diſmiſſed Hathaway. | 
The Woman afterwards was brought to a Trial 
at Guilford Aſſizes, and was acquitted, and he was 
committed for a Cheat. And to make more ample 
Diſcovery of the Impoſture, he was taken to the 
Houſe of Mr. Ken/ey a Chi „ and there he was 
obſtinate, and would not eat for the firſt two Days 3 
and a Quarrel was feigned between Mr. Kenſey and 
his Maid, he ſaying ſhe was as bad an Hypocrite 
as Richard Hathaway, and gave her Warning to be 
The Maid ſeemed very angry with her Ma- 
ſter, and ſaid to Hathaway, Whatever you do, do 
not eat any thing that is given you by my Maſter 
or his Brother, for they are your Enemies ; and 
promiſed ſhe would help him privately to what he 
wanted. Whereupon he thinking ſhe had been his 
Friend, and that he was ſafe in her Hands, took 
Meat and Drink from her from Day to Day, and 
eat heartily, and drank ſo very plentifully of Strong 
Beer and Brandy, and was ſo merry, that he play'd 
on the Tongs, and Danced, and ſhew'd Tricks be- 
fore. the Maid; but when any body elſe offered him 


Meat or Drink, he refuſed it, making Signs that he 


could not ſwallow, and fignify'd to them, that he 
had faſted all the fourteen Days that he had been at 
Kenſy's, and that he had faſted many Weeks before. 
And as to vomiting Fins, it will appear to you, thar 
he carried Papers of Pins in his Pocket, to make 
uſe of on Occaſion, But when he vomited in a Ba- 
ſon, and his Hands were kept down, and he not 
perraitted to carry them up to the Baſon, there was 
not one Pin in the Baſon. | | 

I will not trouble your Lordſhip with a Detail of 
all the particular Inſtances of this Cheat, but will 
call our Witneſſes; and when we have proved the ſe- 
vera] Matters that have been opened, there will be no 
Room to doubt but that the Defendant is an Impoſ- 
tor, and the greateſt this Age hath produced. 

Mr. Conyers. We will firſt call Dr. Martin (who 
was ſworn) we will go on with our Evidence in the 
Courſe of Time. The firſt Time that Notice was 
taken in the Pariſh of this Buſineſs, was in September 
was Twelve-Month. Dr. Martin, pray give my 
Lord and the Jury an Account, Whether you know 
Richard Hathaway, and when was the firſt Diſcourſe 
of this Witchery. 

Dr. Martin. February laſt was Twelve-Month; 
(the ninth Day, to the beſt of my Remembrance) I 
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came to Church in the Afternoon, and after the Cu- 
rate was gone into the Deſk to read Prayers, I was 
going into the Pew ; but hearing a great Hurly-burly 
in the Church, I ſcnt the Sexton to know what was 


the Occaſion of it. He brought Word that there 
was a Witch in the Church; fo the Curate could 
not go on in reading Prayers; and the Sexton went 
and brought in one Sarah Morduc to me, and after 
her came a great many of the People into the Veſtry ; 
ſo that tho! it be pretty large, it was preſently filled. 
And this Sarah Morduck came up to me, and told 
me what was the Occaſion of her being brought 
there. I aſk'd her how ſhe had behav'd her ſelf 
amongſt her Neighbours, that ſhould give ſuch Oc- 
caſion to deal thus with her. She began to cry, and 
ſaid, ſhe had given no Occaſion for it. I told her, 
I had nothing to do to enquire into the Buſineſs, 


but bid her continue in the Veſtry, the whole Con- 


gregation being ſo much diſturbed, that they would 
go out of the Church if ſhe ſtaid in it. So I turned 
every body out of the Veſtry, and locked her in, 
And Sermon being ended, I came into the Veſtry, 
but found ſhe was gone; and upon Enquiry, I un- 
derſtood the Reaſon was this, The Sexton told me, 
that ſhe ſaid, if ſhe ſtaid till all the People went out, 
ſhe ſhould be torn in Pieces, and begg'd of him to 
let her out while the Pſalm was finging after Ser- 
mon, that ſhe might go away undiſcerned, and ac- 
cordingly ſhe went. Afterwards many of my Pa- 
riſhioners made Application to me to go to Richard 
Hathaway, who was ſuppoſed to be bewitched; and 
told me, that it was taken very ill that I had deferr'd 
it ſo long. Upon this I went to him the next Day ; 
and meeting his Maſter below Stairs, I aſked him 
what Condition his Servant was in. He ſaid, he 
was Blind and Speechleſs, and was a very diſmal 
Object. I ſaid, I deſired to be excuſed, for I did not 
love to ſee any diſmal Sights, But he faid, he was 
very ſenſible, and knew every one by their Voice. 
And with that, I went into the Room, and his Ma- 
ſter (ſpeaking to Richard Hathaway) ſaid, Mr. Mar- 
tin is come to ſee you. Says I, Richard, I am come 
to ſee you, and if you know me hold up your Hand: 
He did fo, and took me by the Hand and kiſs'd it. 
I aſk'd him whether I ſhould pray with him in the 
Prayers of the Church, and if he defired it, I bid him 
hold up his Hand : He did fo, and I prayed with 
him, and he did ſeem to be affected with it, and 
lifted up his Hands ſeveral Times, AfterwardsI took 
my Leave of him, and went down; and I diſcourſ- 
ing with his Maſter for ſome Time, I aſked him what 
he thought was the Reaſon of it ; he ſaid, an evil 
Tongue ; and a had Woman, Sarah Morduck, had 
bewitched him. But how do you know that ? His 
Maſter then told me he had ſcratch'd her, and found 
Good by it; and ſaid, he was utterly undone by it, 
and if he did not ſpeak to the Church-wardens to 
take him off his Hands, he ſhould be ruin'd. And 
hearing of this Scratching, it came into my Head 
to try an Experiment too; ſo I went away, but 
without diſcovering my Intentions. And about 
Ten a- Clock at Night, to prevent Jealouſies, I went 
to the Houſe where Sarab Morduck lodged, and 
found ſhe was gone to Bed. I left Word that I de- 
ſired to ſpeak with her the next Day: But inſtead of 
her coming to me, her Brother, Mr, Hearne, came 
to me, and thanked me for preſerving his Siſter 
from the Mob. I gave him the Reaſon why we did 
that, and I told him then what I intended to do. 
He anſwer*d me, I am afraid my Siſter will be fo 
filly that it will fail in the Execution. 
leave that to me, 1 would give ſuch Directions in 
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the Matter, that it was impoſlible for it to miſcar. 
ry : So he left me to my Liberty to do what 1 
thought fir. Then, ſays I, when I ſend for her, do 
you come with her, I went to the Houſe where 
Hathaway lay, and went into the Room, where he 
lay with his Eyes faſt ſhur, and ſeemingly Speech. 
leſs. I ſpoke to him, I am informed you have re- 
ceived Benefit by ſcratching Sarah Morduck formerly, 
now if I can get this Woman for you to ſeratch her, 
Do you believe by ſcratching ber you ſhall receive any 
Benefit? If you do bold up your Hand : So he did; 
and by and by there came a Meſſage that Mr. 
Hearne and the Witch were come. I then deſired 
Mr. Bateman, whom I brought with me for that 
Purpoſe, to fit by the B-d-fide while I went down, 
leſt any might inform him what was ſaid, or he 
might over-hear any thing ſpoken below. So he ſate 
there, and I went down, and I bid them let in as 
many as would come in; and when the Room was 
full, the Door was lock'd. I had before met with a 
poor Woman, whom I ordered to follow me, who 
received Alms of the Pariſh, deſigning ſhe ſhould 
be the Perſon the Experiment ſhould be try'd on. 1 
told them I deſign'd to try another Woman, and I 
will make him believe he ſcratches the Witch. The 
Anfwer was, This will ſignify nothing, Wellings's 
Wife faid, he had fcratched another Woman, and 
it ſignified nothing; Now this was, to the beſt of 
my Remembrance, one M illougbiy, who is a very 
big Woman, and very much unlike Sarah Morduck : 
But I deſired the Satisfaction to ſee it done my ſelf ; 
upon which it was conſented to. Then I aſk'd the 
Woman I brought about it; I told her I would give 
her a Shilling it ſhe would let this Man ſcratch her: 
She flew off, and ſaid ſhe would not ſuffer it for all 
the World. At laſt fomebody ſaid, here is a Woman 
will ſuffer her ſelf to be ſcratch'd ; and this was one 
Fohnſon. I aſk'd her if ſhe would ſuffer her ſelf to 
be ſcratch'd ; ſhe ſaid ſhe would, if there would 
come no Damage by it. Says I, whatever Damage 
you ſuſtain, I will make it good to you; and you 
being about the Size of Sarah Morduck, are a very 
fit Perſon. She did decline it for ſome Time, but at 
laſt ſhe conſented ; and after ſome Inſtructions given 
to her and Morduck, we went up together with many 
of the Neighbours. The you cannot ſee, ſays I, 10 
Richard Hathaway, yeu can hear that there are ma- 
ny People in the Room ; now, before all theſe People, 
Do you believe that Sarah Morduck has done you this 
Miſchief ? If you do, hold up your Hand. He did ſo. 
Do you believe you ſhall be relieved by ſcratching ber? 
15 you do, hold up your Hand. He did hold up his 
and. Sarah Morduck, do you ſpeak to him, that 
he may know you are the Perſon. Says ſhe, What is 
the Matter with you ? Do you believe this Woman, 
faid I, 7o be the Perſon that has bewitched you ? If 
you do, bold up your Hand. He held up his Hand. 
Then aſk'd Sarah Moriuck, are you willing this 
Man ſhould ſcratch you? 77s, with all my Heart, le 
fall have my Heart's Blood, if it will do him any God. 
Then, ſays I, pray give me your Hand. Here it 
is. And inſtead of taking her Hand, I took Jobr- 
ſon's, and clapt it into his; and I did obſerve, that 
two or three Times he felt from her Wriſt to her El- 
bow; and I ſaid, I have ſomething elſe to do than 
to wait on you (and I ſpoke to him ſomewhat ea- 
gerly) if you will not ſcratch, I will be gone. Then 


he ſcratch'd her, and ſhe whiſper'd me in the Ear, 
ſhe believ*d ſhe ſhould faint. I ſaw he had razed her 
Skin, and I ſaid, you have drawn Blood, and you 
may be ſatisfy*'d. With that he left off, and turned 
on his Back in his Bed, I turn'd out Jobnſon im- 

mediately 


mediately, and I and Mor duct ſtoad together, and 
he lay {till for ſome time 3 but I ſaw, nothing would 
do, if I did not work him up. Now, ſays I, I would 
fain ſee how his Eyes are now; come ſpme of you, 
look, do not his Eyes twinkle? With that both his 
Eyes were are open as mine are now, and he caught 
hd of the Apron of Sarab Morduct, and look'd 
her in the Face. Thea I told him his Miſtake ; and 
Jobnſon came in with her Arm bleeding. Says I this 
is the Woman you ſcratcht, you have not touched 
Sargh Morduck's Arm, not fetched one Drop of 
Blood from her. The Fellow upon this ſeem'd very 
much caſt down. Now, ſays I, give way to no 
Humours, and go about your Bulineſs, and ſerve 
God and your Maſter. Then I went down, and 
ſeveral ako, + were fatisfy'd, Well, ſays I to Wel- 
ling, your Man's Eyes are open now. It's well, 
ſays he, if his Eyes continue open, He can ſpeak 
and ſee too now. I do not know, ſays he, it is 
ſtrange if he ſhould do well after this. Farewel, 
ſaid I; and I went into London. Upon my Re- 
turn, about Five-Clock, I enquir'd about him, and 
found there was a greater Mob in the Houſe than 
before; and I was accoſted at my firſt coming in 
by the Maſter and Miſtreſs of that Fellow : What 
have you done? you have ruined both me and my 
Family — | 

L. C. J. Halt. Who ſaid fo? 

Dr. Martin. The Maſter and Miſtreſs of this 
Fellow. Why, What Hurt have I done you? You 
have given it out to be a Cheat. Did you get any 
Money by it? No, I never did expect it. But pray 
go and look on him now, he is in a worſe Condition 
than he was before. Here hath been two Doctors, 
and they will take their Oath that he is bewitched. 
So I went away z but as I went out, I was (topt 
by Johnſon. She cries out, What have you done? 
What is the Matter, ſaid I, Does your Arm feſter? 
No; but this wicked Woman has ſpread abroad that 
by ſcratching me he was relieved. and ſhe is not the 
Witch, but I am the Witch; and it had reach'd her 
Huſband's Ear, and he was become fo jealous of 
her, that he would not have any thing to do with 
her, I went away after this, and going home, met 
her Huſband, and gave him all the Satisfaction I 
could, that his Wife was no Witch. And I was 
informed the next Day, that Sarah Morduck had 
been dragg*d again to the Houſe, ſome time after I 
went away, and brought to Hathaway's Bedſide, 
and he ſcratch'd her, and his Eyes were opened, 
and he eat and drank, and walk*'d about. Upon 
this, I, ſent one Evening to him to come to me; 


and I took him into my Study, and ſaid, What is 


the Meaning of it, that you make ſuch a Trouble 
in the Pariſh, to condemn this Woman for Witchery ? 
| ſee no Reaſon for it. Says he, ſhe has done me a 
great deal of Hurt; ſaid Hatbaway, ſhe has be- 
witch'd me, He faid, that was the Woman had 
done him all the Prejudice he laboured under. Then 
lays I, you are a poor ſort of Fellow, you. mult get 
your Living by your Labour; now you had better 
go into the Country out of her Reach. No, Sir, 
lays he, I am bound Apprentice to my Maſter ; and 
if I go, I ſhall be as bad there as I am here: And 
ſceing I was bound here, this Pariſh muſt keep me 3 
and if I ſhould go into the Country, they will ſend 
me back again. Why will you not try? No, I will 
not. Do you not believe I am bewitch d? No, I 
do not. Then, ſays he, I may as well not believe 
what you ſay in the Pulpit; I may ſay, to you, as 
our; Say iour ſaid to the Zews, TP um ſee Miracles, 
Jou will not believe. Whereupon, I. turn'd him 
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away, and did not think I ſhould have had any 
ching more to do with him. But about Eaſter laſt, 
Sur Momas Lane ſent to me, to deſire me to come 


to him; che Witch being then got into London 
for Shelter. | | 

I went accordingly, and when I came, I found 
Hatbaway, his Maſter, and ſeveral others there. 1 
tound him looking briſkly, and eating heartily, and 
I aſd the meaning of it. It was anſwered, That 
before Sir Thomas Lane, he had drawn Blood of 
Sarah Morduck, and that had brought him to him- 
ſelf. I ſent in my Name to Sir Thomas Lane, and he 
ſent for me in. There was Sir Owen Buckingbam, 
and I think, Dr. Hamillon. There were ſeveral Peo- 
ple examined, while I was there, about this Perſon 
and after all Sir Thomas Lane deſired me to tell 
what I knew in this Matter. I gave an Account of 
what I have done here. Says Sir Thomas Lane, 
Richard Hathaway, Do you know that Gentleman ? 
Yes. How? I have ſeen him in the Pulpit. What, 
no where elſe ? Did not you ſee him by your Bed- 
ſide? No. Was not I with you at your Bedſide? 
No. All this while he was eating Bread and Cheeſe ; 
till Sir Thomas Lane ſpoke to him, Lay by your 
Bread and Cheeſe, and be not ſo unmannerly. Says 
I, this is very unaccountable, that he ſhould not 
know me; and yet he had ſaid, that after Mr. Mar- 
lin was gone, I was a great deal worſe than I was 
before. This is a very unaccountable Thing, and I 
defire to know how this is conſiſtent; therefore I 
do deſire that his Maſter may be called in. And his 
Maſter was ſent for, and Hathaway was going out 
to call him. No, fays I, I deſire he may not go 
out, I will call his Maſter myfelf. When Welling 
came in, I aſked him whether he did not tell me 
that Hathaway was ſenſible from the Time I came 
to him? Yes, he was. Now I defire to know how 
theſe Things are conſiſtent ? And to put this out of 
doubt, that this Man did fee me, the Woman ftood 
at the ſide of the Bed by me near the Feer, and he 
took hold of her Apron readily. How can he come 
off in this Matter? Says Sir Thomas Lane, They 
tell you he had a moſt violent Fit after, and that 
made him forget what was done before. Another 
Queſtion was aſk*d Mr. Welling, You know you de- 
fired me to get this Servant of yours off your Hands, 
and that I would ſpeak to the Churchwardens a- 
bout it. Now I am inform'd, this Servant of yours 
was going to Goodmanr's- fields, and as he was going, 
the Preſs-maſters met him, and he being a likely 
Fellow, they whipt him aboard. ls this true or no? 
Yes. And then you got a Letter, and went down 
and fetch'd him up. Yes. Then, ſays I, How 
come his Maſter to be ſo much concern'd to be rid 
of him as he pretended; and yet when he might 
have been rid of his Servant, would not take the 
Opportunity? To that Sir Owen Buckingham an- 
ſwer'd, It was only his Charity for him to fetch 
him from aboard; he could do no leſs conſidering 
his Condition: So] came away. In a little Time 
after, I heard that this Sarab Morduck was bound 
over to the Aſſizes, and I was ſubpœna'd to give 
my Evidence the laſt Aſſizes at Guilford. 

Then the Indiftment was read, upon which Sarah 
Morduck was Tried and Acquitted of Bewucbing 
Richard Hathaway. 

Mr. Coniers, Dr. Martin, pray go on. 

Dr. Martin. I was ſubpcena'd\ to go to the 


Aſſizes, but before the Aſſizes came on, there were 
Bills put up in ſeveral Churches, and particularly 
at Cbrijt· Cburcb, where I hapned to preach. I read 
the Bill, I poor Man being: afflited by. an evil 22 

man, 


| 
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this Congregation, I went down to Gilford to the 
Trial; and when 1 came up, I thought all People 
would be ſatisfy' d with the Juſtice that was done. 
But when I came to Town, I was abuſed by many 
People, both openly and privately : Zou have the 
Hiood of that innocent Man to lie at your Door; The 
Woman had been 5 if you had not ſaved ber ; 
The Judgments of God will fall on you. One Woman 
followed me to the Water-ſide, and ſaid, I was the 
Occaſion of the Ruin of that innocent Man; for ſhe 
her ſelf 

L. C. 7. Holt. Who is this ? 

Dr. Martin, I do not know her, I only give 
Evidence of the A buſes I underwent. 

Mr. Conyers. Do you know any thing after the 
Aſſizes, how he behaved himſelf ? 

Dr. Martin. No. Sir, I know nothing of that. 

Mr. S. Jenner. What was done by other People, 
ought not to be given in Evidence. 

Mr. Broderick. If this Man does prove an Im- 
poſtor, it will aggravate his Crime, if the Conſe- 
quence be miſchievous, and the World be ſtill abuſed 
with a Perſuaſion that he was bewitched. 

Mr. S. Jenner. What was done by other People 
ſignifies nothing to us. 

Mr. Broderick. This is very material, for it is a 
Confirmation that there was a Deſign carried on 
(being interrupted). | 

L. C. J. Holt to Serj. Fenner. What other Peo 
ple did, muſt not affect this Man. But hear what 
Anſwer can be given, you that are the Queen's 
Council? 

Mr. Broderick. The Charge of the Information 
is, That he, as an Impoſtor, pretended himſelf to 
be bewitched by Sarah Morduct, to deceive the 
World, and prejudice the Woman. And what can 
be more proper Evidence of that Charge, than that 
alcho? he really was not bewitched, yet he had fo 
prevailed upon the Opinions of the People, that 
they ſtill believe him bewitched, and affronted Dr. 
Marlin tor being inſtrumental in her Acquittal : *Tis 
all of a Piece, a Continuance of the ſame Impoſture. 

L. C. J. Holt. This Evidence is proper. He is 
indicted for a Cheat, for endeavouring to beget an 
Opinion in People by his fraudulent Practices that 
he is bewitched. Now, Dr. Martin ſays, the Peo- 
ple were ſtil] poſſeſſed with ſuch a Belief ; and 
thereupon affronted him, becauſe they thought he 


was inſtrumental in having the Woman acquitted. 


Now, ls not this an Evidence that his pretending 
himſelf to be bewitched, begat that Opinion in the 
People. 

Mr. Serj. Fenner. What the Doctor has ſaid all 
along, has been of what others have done. 

L. C. J. Holt. No, it has been what he ſaw 
himſelf. You ſay this Man's Evidence is moſt of 
what others have ſaid. Not ſo, He has by himſelf 
prayed with him, and tried an Experiment with 
him upon a wrong Woman. 

Mr. Serj. Fenner. He tells you what Welling ſaid, 
and others; How does this affect my Client, what 
another Man, or another Woman ſaid ? 

L. C. J. Holt. He was inſulted upon the Account 
that Hathaway pretended himſelf to be bewitched, 


blind, ſpeechleſs, and not able to eat. 


Mr. Serj. Jenner. My Lord, with Submiſſion, other 
People's cenſuring the Doctor cannot be brought as 
Evidence againſt my Client, unleſs they make it ap- 


pear that he had a Hand in it, unleſs he put them 


upon it. 
L. C. J. Holi, What other People have faid, ab- 
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ſtractedly confidered, ought not to affect Richard 
Hathaway ; but if there be Evidence that Hatbaway 
hath been guilty of Deceit, and a Deſign to deceive 
People, Will you not allow it be given in Evi- 
dence, that the People have been deceiv'd? And 
how came they to be deceiv'd, but by his feigning 
himſelf to be bewitched ? 

Juryman. Mr. Serjeant, If you have any Thing 
to object, we deſire to hear what you ſay, for you 
ſpeak ſo low we cannot hear you. 

Mr. Serj. Jenner. I object to what the Doctor 
ſays by hearſay only. 

Juryman, I believe that will be little conſidered 
by the Jury. 

L. C. J. Holt. The Information is for an Impoſ. 
tor and Cheat: Now what is that? A Cheat is a 
Deſign to impoſe on the Credulity of others, to in- 
duce them to believe a Thing that is not true, Now 
Dr. Martin's Evidence is what Hathaway did, and 
that People did believe him to be bew uched; and 
they abuſed Dr. Martin, and told him he had dune 
very ill in the Caſe of this Woman; and it it had 
not been for him ſhe had been condemned. 

Dr. Martin. I have only one Thing more to ſay ; 
it was reported that I had been bribed ; I was told 
I had received ſeveral Guineas ; that the Judge was 
bribed and the Jury bribed, and the Judge would 
not ſuffer the Woman to be ſearched, he being bribed. 

Mr. Conyers. Doctor have you done? 

Dr. Martin. I have. 

Mr. Conyers. We will next call Mrs. Johnſon who 
was ſcratched, 

Mr. Broderick. Sir, I think you mcnitoned a 


Gentleman that you ſent for up? Where is ic ? 


Dr. Martin. He is here. 

Mr. Broderick. What is his Name? 

Dr. Martin. Mr. Bateman. 

Mr. Broderick. We will call him to give an Ac- 
count of that. 

Mr. Conyers, We will firſt call this Woman. 
Mrs. Johnſon, Were you at any Time with Dr. Mar- 
tin at ſuch Time as Hathaway pretended to be be- 
witched ? | | 

Mrs. Johnſon. Yes. 

Mr. Conyers. Then pray give my Lord and the 
Jury an Account of what you know about it. 

Mrs. Johnſon. I went into the Room to ſee Sarah 
Morduck. , 

Mr. Conyers. What Room ? 

Mrs. Johnſon. I was in the Room where Dr. 
Martin fetched her to be ſcratch'd ; and Dr. Martin 
told me, he deſigned that he ſhould ſcratch ſome 
other Woman; and he defired me to let him ſcratch 
me; but I denied him, and ſaid, I was a Wife, and 
was not willing ; at laſt I conſented, and he told 
me I muſt not ſpeak when I came into the Room 
where Hathaway was; and he brought me to the 
Fellow ; and he faid to him, If you think the Blood 
of this Sarab Morduck will do you any good, hold 
up your Hand, Which he did. Then he bid Sarab 
Morduck ſpeak to him; which ſhe did. Says he: 
Are you willing this Man ſhould ſcratch you ? She 
ſaid, Yes: My Heart's Blood, if it will do him 

So with that he ſcratch'd me, and Sarab 
He had razed the Skin of my 
Arm, but no Blood came preſently, Dr. Marlin 
deſired me not to ſpeak, and I did not; the Blood 
came afterwards, but none then. 

Mr. Conyers. Were you in the Room when the 
Doctor ſpoke to him ? 

Mrs. Johnſen. I went into the other Room; Dr. 
Martin put me out before him. 

Mr. Conyers. 
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Mr. Convers. Was not you brought in again? 
Mrs. Johnſon. No, I went in of my own accord. 
Mr. Conyers, In what Condition was he then? 
Mrs. Johnson. He looked in this manner, his Eyes 


Rari 0 

L. . J. Ih Were his Eyes ſhut, when you firſt 
came and was ſcratch'd, or open? 

Mrs. Jabnſon. No, they were faſt ſnut. 

Z. C. J. Holt. Did he ſpeak. then ? 

Mrs. Johnſon. No, he faid nothing when I came 
back, till his Eyes were open, and then he fail, 
O Obriſt Fe/us, or O Lord Feſus. 

Mr. Phipps. But did he feel your Arm before he 
ſcratch'd you? 

Mrs. Jabuſon. Yes, over and over. 

Mr. Conyers. Call William Bateman (Who ap- 
peared and was ſworn), Fray give an Account what 
you know of this Defendant's vomiting Pins. 

William Bateman. About a Twelve-month ago 
vent to ſee Richard Hathaway. 

Mr. Conyers. Were you deſted to go to him by 
Dr. Martin ? ; | 

William Bateman. I can't remember that. 

I. C. J. Holt. Where do you live? 

Willam Bateman. In Pembrokeſhire. 

Mr. Conyers. Then you do not remember any 
thing that paſt then ? 

William Bateman, I do not ſay I do not remein- 
ber any thing, but I do not remember whetker 
Dr. Martin defired me to go to him. 

Mr. Conyers. Give an Account of what you know 
about his vomiting Pins. 

iliam Bateman. About this Time Twelve- 
month, on a Suxday Night, a Woman came to 
Dr. Martin's Houſe to enquire for him. I went to 
the Door; and the Woman ſaid, If Dr. Martin 
would but come now, he might ſee Hathaway vomir 
Pins, Can I fee him, fays 1? Yes, fays ſhe. Sol 
went immediately; and in the Houſe there were 
little Chinks that I could fee through; and I ſaw 
him walk about the Houſe, and heard him talk to 
the People, and I ſtood ſome Time to hear him. 
At laſt I knock*d, and he came and let me in; and 
ſeeing me, he ſeemed to be troubled, and feigned 
himſelf to be in ſome Pain. 

Mr. Raymond. You ſay you loc kd through the 
Chink, How was he then? Repeat chat. 

Williem Bateman. He ſecm'd to be as well as he 
1s now, . 

Mr. Raymaud. What did you do then? 

William Bateman. I knocked, and he let me in; 
and when I came where the Light was, he knew me; 
and I ſaid co him, I hear you ſpew Pins. Yes, 
ſays he. Says I, Prithee let me fee thee. So he 
ſate on a low Seat, and they gave him ſomething in 
a Cup, and by drinking this I was to ſee him vomit 


Pins; and he. took ſome Drink, but as far as I 


could porerive he did not ſwallow any. 

Mr. Conyers. What was the Effect of it? 

William Bateman. He pretended then to be in 
an Agony, and vomited ſeveral Times, and there 
were Pins. on the Ground. I had . the Room ſwept 
very clean, and · gave him. the ſame again. He vo- 
mited again, and there were abundance of Pins on 
the Ground again. I believe he vomited fourteen 


or fifteen Times, and I believe. there were ſome hun- 

dreds of Pins. on. the Ground ; but I thought the 

Pins were dropt from. one or other; and I. took up 

{ſome of them, and. they were dry; and I toak. up 

to or -three-in a- Chain; and 1 -faid, :1 believed 

— the Pins that. were ſhewn at our Houſę 
Vor. V. 
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No, no, ſays his Maſter, theſe are nat the ſame 3 
and he did endeavour to ſatisfy me that he did vo- 
mit theſe Pins 3 fo ] deſired he might have a Pot to 
vomit in; and had a Pot brought and made very 
clean, and I ſgarched his h and found no Pigs 
there; and I held the Pot to his Mouth cloſe, anti 
he often endeavoured to put. his Hand to the Pot, 
and 1 would not ſuffer him, for I perceived his 
Hands often moving to his Pocket. He vomited 
feveral Tunes, and there were ſome Pins {catered on 
the Ground, but none in the Chamber-por. Says 
I, theſe Pins do not come out of his Mouth; bur 
= People were very preſſing on me to believe they 
i 

J.. C. J. Holt. Who were they? 

Milliam Bateman. They were all Strangers to 
me. Upon this I told them, I believed he had a 
Sligh: of Hand to convey them there, and I took 
hold of his Pocket. He ſtopt my Hand, and would 
not let me put my Hand into it. But after ſome 
Time, ſays one, Let him, let him ſearch your Pocket. 
So I did, and took out ſeveral Things, and among 
the reſt ſeveral Parcels of Pins, and I believe theſe 
were they that he convey'd on the Ground. 

L. C. F. Holt. Did you ſee him take them out 
of his Pocket ? 

William Bateman. No, but I took out ſeveral 
Hundred, 

Furymea. What ſort of Shape were they of? 

Milliam Bateman. They were of a very odd kind 
of Shape. 

J. C. J. Halt. Were they ſtrait or crooked? 

William Batemau. They were crook'd in ſtrange 
Figures, like them on the Floor. 

Mr. Prederick. And he made a great Difficulty 
of letting you meddle with his Pocket ? 

William Bateman. Yes. 

Mr. Phipps. And when you would not let him 
put his Hand to the Pot, there were none in the 
Pot, but only on the Ground ? 

William Bateman. Yes, Sir. 

Juryman. Did you ſee any Pins come out of his 
Mouth? 

William Bateman. No, Sir. 

Mr. Serj. Jenner. What became of the Pins you 
faw on the Ground; you ſay you faw abundance, 
what became of them? 

William Bateman. They were ſwept away. 

Mr. Serj. Jenner. Who ſwept them away? 

William Bateman. Some of the Family. 


© Furyman. I think he ſaid that ſeveral of the Pins 


were taken up dry, were any of the Pins that were 
on the Ground dry? : | 

William Bateman. Ves; and I ſaid, theſe Pins 
did not come from him. | 

Mr. Serj. Jenner. When was this? 

William Bateman. About a Twelve-month ago ? 

Mr. Broderick. Now, my Lord, we will ſhew 
your Lordſhip that he — a Narrative for the 
Preſs, giving an Account of this Buſineſs. [Call 
Richard Ball, vbo was ſworn.) Mr. Ball, Pray 
give an Account of what you Know of Richard Ha- 
thaway's.endeavouring to print a Story of his vomit- 
ing of Pins. 

Ball. About a Twelve-month ago, in Decem- 
ber, Richard Hathaway brought a Writing, and 
withal a .Diſh+full of crooked Pins, and told us, 
"thoſe Pins he had vomited, and that he had been 
afflicted by a Woman in Southwark, and I think he 
ſaid he had not eat any thing from my Lord-Mayor's 
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Mr. Broderick. What did he deſire you to do? 
Bail, To print this Paper. And after he had 

tol:] this Story, he ſaid he had been with a Woman 

in Goodmans-biclds, There was a Boy with him. 

And he deſired us to print his Paper. It related the 

Story of his vomiting of Pins. He ſaid he had 

taken Quick/ilver, and it would not move him; and 

Madam Goodwin was mentioned ſeveral Times in 

the Papers, that ſhe had cured him. 

Mr. Conyers. How came it that you did not 
pr int his Paper? 

Ball. My Maſter ſtood by; ſays he, You look 
very well; I will have nothing to do with it; I 
believe you are a Cheat. I believe no ſuch thing, 
ſays he; and upon that went away, But the next 
Day there was a Paper printed by ſomebody; and 
Richard Hathaway comes to us afcerwards, and ſays, 
You have printed a Paper, tho' you would nor have 
it of me: But it is not true, ſays he; I can give a 
better Account. 

Mr. Broderick. Then he talked very freely to 
you, tho? he had not eat in fix Weeks before? 

Ball. Yes, Sir. 

Mr. Brederie/:. And he looked very well? 

Ball. Yes, Sir; and we wonder'd at it. 

Mr. Conyers. Call Mr. Hearne (who was ſworn). 

Mr. Ilcame, pray give my Lord, and the Jury, 

an Account oi what you know of this Matter. 

Hearne. About September was Twelve- month, 

my Siſter was falPn upon by this Hathaway, and 

ſcratched and abuſed in a barbarous Manner; and 
abet fix Wecks after ſhe was ſcratched again. 

' After this we went before Juſtice Riches, and Juſtice 

Riches perſuaded them to be quiet, and not to 
trouble this Woman; and he perſuaded her to re- 
move to ſome other Place. After this there was a 
Tumult made about her in Newgate-ſtreet. | 

Mr. Conyers, Were not you preſent when Dr. 
Martin was with the Defendant ? 

Hearne. Yes, Sir. 

Mr. Conyers. Then give an Account of that, 

Hearne. I went to Dr. Martin; and Dr. Martin 

told me that he would try a Stratagem (to ſee 

whether he was bewitch'd) by making him ſcratch 
another Woman. I told him, I was afraid we 
ſhould be betray'd. Says he, Let me alone to ma- 
nage it: So I ſaid no more. Says he, Do ycu go 
and fetch Sarab Morduck to me, and ] will go be- 
fore. So I came with my Siſter to We!lizz's Houſe, 
where Dr. Martin was, and there was a Hovuſe full 
of People: And then he ordered the Door to be 
ſhut ; and then Dr. Martin left me at the Bed-ſide, 
and he got aWoman that was willing to be ſcratcl'd. 

She refuſed at firſt, but afterwards conſer.ted. And 

then Dr. Martin brought them into the Room 

where Hathaway was; and he aſk'd him if he did 

believe that ſcratching Sarab Merduck would do him 

any good ; if he did he ſhould hold up his Hand; 
and he held up both Hands. Says he then to Sa- 
rab Merduck, Are you willing to be ſcratch'd ? Yes, 
her Heart's Blood to do him good. Then give me 
your Hand, ſays he; but initead of hers he took 

Mrs. Johnſon's Hand, and gave it into Hathaway's 

Hand. And Hathaway took her by the Wriſt, and 

felt her ſeveral Times. Then ſays Dr. Martin, If 

you will ſcratch her, ſcratch her, I cannot wait on 
you always. Then he fcll to work, and Dr. Martin 
laid, he will open his Eyes preſcntly,. there is Blood 
enough; and he preſently opens his Eyes and catches 

Sarah Morduck by the Apron, and holds her as faſt 

as he could, and the Woman that was ſcratch'd was 

gone into another Room; with all the Strength I 
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had I could hardly looſen his Hands from Sarah 
Morduck, Now, ſays Dr. Martin, You are miſtaken 
this is not the Woman you have ſcratch'd; and 
then his Countenance chang'd, and he looked like 
a Fool, he was ſo ſurprized. Then ſays Dr. Martin 
Where is the Woman that he ſcratch'd ? And | 
fetch'd Jobnſon out of the other Room, and ſhew'q 
him her Arm, that ſhe was the Woman he had 
ſcratch'd. Says Dr. Martin, I ſee what you are; 
go and mind your Buſineſs ; or to that effect; and 
then we went away. This was about Twalve or 
One a-Clock the 1 1th of February, And whengee 
were gone, the ſame Day, as ſoon as it was dark, 
they got half a Dozen luſty Fellows to go to-Sargh 
Merduck's Houſe, and there they abuſed her. 

IL. C. J. Holt, How do you know that? Did 
you lee it? 

Hearne, My Lord, I will tell you preſently, 
When ſhe had had this Miſchief ſhe ſent for me; 
and when I came, her Shift on her Back was as wet 
as muck. She ſent for me, becauſe ſhe had none 
to aſſiſt her but me, and I found her that Night in 
that pickle, They ſaid, as ſoon as we were gone, 
the Fellow was bad again, and they have put this 
Trick upon us; but we will have the right Witch 
to ſcratch her. 

L. C. J. Holt. Who was at the Houſe that Night 
that you ſay ſhe was in an ill Condition. 

Hearne. There were ſeveral at the Houſe then, 
Mrs. Sarah Hays the Landlady was there, and 
others. 

L. C. 7. Heli. You ſay they were in a Hubbub, 
and would have the right Woman ſcratch'd. Who 
was it that would have it ſo. 

Hearne, I heard fo. But when I came to her, 
I found her in a lamentable Condition. Then I 
went to Juſtice Riches, and deſired his Warrant to 
take ſome of them; and he granted it, and I took 
up one Ofbourn ; and when I came with him to 
Juſtice Riches, we had no Body to ſwear that ſhe was 
lame a Bed, and ſo he was diſcharged ; and Juſtice 
Riches ſaid, if there be no other to prove it on the 
Trial you will ſpend a great deal of Money to no 
Purpoſe, and therefore he let him go. So ſhe was 
moved to Paul's Wharf, but a Company of Fel- 
lows followed her thither. | 

L. C. 7. Holt. How do you prove that ? 

Hearne. I heard of it, and deſired the Land- 
lord to ſend for a Conſtable ; he did ſo ; and when 
we came there, all the People made their Eſcape, 
except Hathaway and another Perſon. So then ſhe 
was carried before Sir Thomas Laue; and they tel- 
ling him that he had vomited Pins, and other things, 
Sir Thomas was perſuaded to believe it. I told 
him, theſe Fellows had diſturbed this Woman's 
Peace, and very much abuſed her. Sir Thymas, 
will you not let me know who this Man is? 

IJ. C. J. Holl. What Man do you mean? 

Hearne. Jones. I begg'd, Pray let me know 
this Fellow's Name. Says he, If is no matter, there 
was Provocation enough. And then when we were 
talking of the Pins, Dr. Hamilton look'd in Hatha- 
way's Mouth, and found his Mouth very well ; and 
he gave him Beer; and he, when he had taken it, 
ſtruggled with all his Might to keep it out; then 
he cry'd out. Let her be ſcratch'd, ſaid Sir Thomas. 
Dr. Hamilton ſaid, Forbear a little, let us ſee the 
Effect of this Beer; and fo they forbore a little 
longer. Then they talked again of the Pins, and 


Dr. Hamilton would have her ſcratch'd again; ſo he 

ſpake to the Woman about it, but ſhe would not 

conſent ; for ſhe ſaid ſhe had been abuſed, — 
Wou 
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would not be ſcratch'd, unleſs they would ſecure 
her for the future. But Sir Th would have her 
ſcratch'd; and ſo ſhe was; and then when ſhe was 
ſcratch'd, and he had drawn her Blood, the Fellow 
bruſtled about like a Cock-Sparrow ; and then 
they calPd for Bread and Cheeſe ; and fo he that 
before pretended he could not ſwallow any thing, 
ſnow'd like an Antick to the People, for he was 
very greedy. And when he had eaten that, he call'd 
for more 3 and Welling ſaid, Pray let him not have 
it, it will do him hurt, becauſe he has not eat fo 
long. Then Sir Thomas Lane ordered her to be 
ſtripped, and ſhe was (tripped above Stairs, and 
then he would commit her to Priſon, 

L. C. F. Holt. Why? Did any body fay ſhe had 
any thing extraordinary about her ? 

Hearne. No. Dr. Hamilton ſaid ſhe had nothing 
about her; I offer'd a Hundred Pounds Security 
for her; and Sir Thomas Lane would not take it. 
But when Dr. Martin had been with her at Night 
I Bail'd her out. 

Mr. Bar. Hatſell, Was this Hathaway dumb 
when he was at Sir Thomas Lane's? 

H-arne, He ſpoke before, and when Sir Tho- 
nas Lane bound her over to the Old-Baily, and all 
that time he was as well as could be. 

Mr. Ser. Fenner. Was you at the Aſſizes at 
Guilford ? 

Hearne, Yes, and gave Teſtimony for her there. 

Mr. Conyers. My Lord, we have a great many 
others that were preſent with Dr. Martin; but we 
have proved that Matter ſufficiently, Now we will 
ſhew how he behaved himſelf at Mr. Ken/y's. [Call 
Mr. Kenſy, who appeared and was Sworn.) Mr, 
Kenſy. Do you know Richard Hathatoay ? 

Mr. Kenſy. Yes. 

Mr. Conyers. Was he not committed to your Care? 

Mr. Kenſy. Les. 

Mr. Conyers. When was it ? 

Mr. Kenſy. It was in November laſt. 

Mr. Conyers, Now pray give my Lord and the 
Jury an Account of what you know of his Faſting. 

Mr. Ken/y. He was brought to my Houſe the 
Firſt of November laſt about Noon. I went to ſee 
him at the Kings-Bench, where about Nine in the 
Morning I found him in Bed. The Servants in the 
Prifon told me his Tongue was ſwelPd. At my 
Requeſt he put out his Tongue, which I found in a 
very good State and Colour, free from any Indura- 
tion or Contraction. I obſcrꝰd the Glands under 
the Tongue, alſo his Throat, fo far as I could ſee, 
tree from any preternatural Accident or Impediment, 
He was brought to my Houſe about Twelve the 
fame Day. 1 kept him in the Room where we 
dined, and offered him Meat and Drink ſeveral 
Times, which he refuſed. About Eight at Night 
we put him to Bed, and took his Cloaths out of his 
Chamber. The next Morning we offered him Meat 
again, and he refuſed to eat; and we brought him 
his Cloaths, and he was ſurly and would not rife. 
At Night I offered him a Glaſs of Cordial, which 
he alſo refuſed. At the ſame Time we found his 
Rug wet, which we diſcovered to be his Urine 
- dropping through the Teſter of the Bed, he having 
hid his Urine upon it in the Cover of a large Box, 
through which it dreined. And I threatned to diſ- 
cover him, and ſaid, Pray diſcover who ſet you to 
work in this Matter : I look on you as a poor in- 
nocent Fellow, and that you are ſet on by others 
that have more Wit; but he would diſcover no- 
thing. The next Morning I forced him to riſe, 
and I found him reſolute in his Humour of Faſting : 
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I found Perſuaſions and Promiſes of a Pardon could 
not prevail, nor Threatnings that I would ſtarve 
arrel 
with my Maid, and railed at her in his Preſence, 
ſaying, ſhe was as very a Hypocrite as Richard 
Hathaway, and that I would be troubled no more 
with her. And I order'd her, ſo ſoon as my Back 
was turn'd, to rail againſt me as bad as ſhe could, 
and charge him not to take any thing from me or 
my Brother, for ſhe alone would take care to feed 
him. After this we took him up every Day, and 
contrived Places and Holes, whereby we diſcovered 
him to cat and drink heartily, ſometimes three Times 
a Day, he thinking no body was Witneſs to it but 
the Servant. Particularly one Day I had Fiſh and 
Oyſters for Dinner, and I ordered the Maid to give 
him ſome, and to give him ſtrong Beer and Brandy 
too, and he eat and drank freely. And afterwards 
he brought up his Dinner, and I coming in, told 
him I was glad the Witch was found out at my 
Houſe, and I told him to-morrow I would find out 
the Pins and Needles. He took the Poker, and 
raked the Aſhes over it, that it might not be ſeen 
what he had vomited. 

L. C. J. Holt, But did he know that you ſaw 
him eat ? 

Mr. Kenſy. No, my Lord. The next Day I offer'd 
him ſomething to eat, to ſee if I could make him 
ſpeak. But he pretended to be fo faint that he 
could not get off his Chair; this was after he had 
eat ſeveral Days. And he danced and play'd on 
the Tongs. 

L. C. J. Holt. But did you not fee him drink? 

Mr. Xen. Yes, my Lord. 

L. C. J. Holt. But did he know you ſaw him; 

Mr. ny. He thought no body ſaw him but 
the Maid ; but I ſaw him drink. 

Mr. Broderick. How did you ſee him? 

Mr. Ken/y. I hid my ſelf in a dark Place in my 
own Buttery, and did ſee him eat and drink ſe- 
veral Times. I did not ſee him eat every Day, But 
the eighth Day he endeavoured to make his Eſcape. 
My Brother and my Sons went into his Chamber 
with his Cloaths, and Hathaway having dreſgd 
himſelf, watch'd his Opportudity, and jump'd out 
of the Room, and bolted them in. But they ſtay- 
ing ſo long, I ſent the Maid up, and ſhe met him 
ſtealing down Stairs, and then he went back again 
and let them out. On Monday the 10th I gave 
him his Cloaths, and I being alone, he had not.Pa- 
tience to dreſs himſelf, but immediately ſeized me: 
but ſtruggling with him, he pretended Feebleneſs, 
and fell on the Bed. 

Mr. Conyers. Can you give account of any thing 
afterwards ? 

Mr. Kenſy. Yes. 

Mr. Conyers. What Diſcourſe had you with him 
then ? 

Mr. Ken/y. I will tell you. He was very ſurly. 
That was the firſt Day he ſpoke. I came to him, 
and told him he was a Fool ; that his Friends were 
in Cuſtody, and had not been true to him, but had 
diſcovered the whole Matter; and adviſed him to 
make a Diſcovery himſelf; and if he would, I would 
go with him to my Lord Chief Juſtice, Upon that, 
he cried paſſionately, and faid he would tell the Lord 
Chief Juſtice the whole Truth. But my Lord not 
being at his Chamber, he in about an Hour recant- 
ed, and ſaid he was bewitch'd, When he cried, he 
aſk'd if his Mother was ſaſe. 

Mr. Conyers, Did he at any Time tell you how 
long he had faſted ? 2 
: Rrr 2 Mr. Kenſy. 
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Mr. Kenfs. 5 
faſted ſeveral Times when we had ſcen him eat, 
and he took his Cloaths and wrapt them over him. 
And I faid unto him how long haſt thou faſted be- ga 


Yes. He made Signs that he had 


fore you came to my Houſe ? He made Signs that 


he had faſted ten Weeks. 
pretend to be Dumb? 


L. C. J. Holt. Did he 
Mr. Kenſy. Yes. And I aſked him how long he 


had faſted at my Houſe ; and he pointed TWO 
more, 

Mr. Conyers. You ſay he made Signs that he had 
faſted ren Weeks before he came to your Houle, 
and two Weeks while he was there. Now how 
often did you ſee him eat at your Houſe after the 
two firſt Days? 

Mr. Kenſy. I ſaw him eat ſeveral Times at 
Noon and Night. And after I had ſeen him eat. 
I would have perſuaded him to eat, and he made 
Signs ſtill as if he could not cat, and ſhook his 
Head. 

Mr. Serj. Jenner. How did you know what he 
meant by ſhaking his Head ? 

L. C. F. Holt, How did you know what he 
meant by his counting ? How did you know that 
he meant Werks? 8 

Mr. Kenſy. He counted upon his F ingers, my 
Lord. I afk'd him how many Weeks he had faſted 
before he came to my Houſe, and he counted Ten 
Fingers; and how long he had faſted at my Houle, 
and he counted Two more. And I aflf®d him 
whether he had faſted Twelve Weeks then, and he 
made Signs of Twelve. | 

Mr. Serj. Jenner. You ſay he was dumb, and yet 


could hear. 

Mr. Renſy. Yes. | 

Mr. Serj. Jenner, How is that likely, that he 
ſhould hear, and yet was dumb ? 

L. C. F. Holt. Cannot a Man hear, tho' he be 
dumb ? 

Mr. Conyers. Call Elizabeth Baker, Where is 
ſhe ? [She wwas Steurn.] Were you a Servant to Mr. 
Kenſy when this Man was at his Houle ? 

Eliz. Baker. Yes, I was, 

Mr. Conyers. Then pray tell my Lord and the 
Jury what you know of him. 

E. Baler. Richard Hathaway came to my Ma- 
ſter's Houſe about twelve a-Clock on Saturday. 
When we went to Dinner at one a-Clock, my 
Maſter offer'd him Meat and Broth, and he re- 
fuſed it; he was aſk'd to eat ſeveral Times, but 
{till refuſed it. They aſk'd him again at Night, 
and he ſhook his Head, and would not eat. And 
when he went to Bed, we took his Cloaths, and 
lock'd him in. And the next Day he refuſed to 
riſe, and at Noon they went to ſce if he would 
eat any Thing, and offer'd him a Glaſs of Sack, 
and he refuſed it. And on Monday Morning he 
was aſk'd to riſe again, and he would not; but 
my Maſter would have him riſe ; and would have 
him come down and fit by the Fire; and when he 
was come down, aſk*d him to eat, but he would 
not. And at laſt he look'd in his Mouth, and 
ſaid he ſaw nothing but that he might eat and drink 
if he would. And my Maſter ſaid to me, When 
Jam with him I will call you up, and take an 
Occaſion to fall out with you, and when I am gone, 
do you rail at me, and tell him he ſhould take 
nothing of me or my Brother. And ſo I did; I ſaid 
my Maſter calPd me Preſbyterian Jade, but I ſaid 
J did not know what Religion he was of; and that 
he was not more willing to have me go, than [ 
was to be gone. And J told him he ſhould take 
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nothing of my Maſter or his Brother, I would 
look after him while I ſtay'd. So 1 went out of 
the Room, and fetch'd a Glaſs of Brandy, and 
ve it to him. But there was a Child with me 

and he refuſed to drink it, with a Sign pointing 10 
the Child; . ſo I ſaid I would hide the Child, and 
J ſtood between him and the Child; and then he 
drank it. And the ſame Day I gave him fome 
Pudding and Small Beer ; and at Night I carried 
him a Pint of Ale and a Toaſt, but tound he had 

not eat the Pudding: I ſaw him eat the Toaſt and 

drink the Ale; but I did not ſec him eat the Pud- 

ding, tho' I ſuppoſe he eat it afterwards, for I ſaw 

it no more. 

Juryman. In what manner did you convey this 
Proviſion to him ? 

E. Baker. My Maſter gave me the Key, and ] 
went in and ſtaid while he eat and drank, and 1 
made him believe I had got the Key by Stealth. 
And I gave him a Glaſs of Brandy on Monday 
Night, and he drank it. And the next Day he cat 
and drank ; he drank ſome Broth, and cat boib'd 
Mutton at Noon; and at Night he eat a Chop of 
Mutton, Bread and Cheeſe, and drank Beer and 
Brandy, On Wedneſday we had a Shoulder of 
Mutton roaſted, and after they had dined, 1 gave 
him a Plate of Meat, and he eat it in the Kitchen 
with me, and drank freely. And fo he did every 
Day after while he was at our Houle. 

Mr. Conyers, Did any ever fee him eat beſides 
your ſclf, 

E. Baker. Yes. That Day that we had fiſh, he 
was in the Kitchen; and being there, he went and 
waſh'd his Hands, and I gave him a Plate of Fiſh, 
and fet it by him; and he took it, and eat it. And 
I gave him a Bottle of Stout, and told him it was 
my Birth-day, and he muſt drink my Health ; and 
after he had drank it, he pointed to his Forehead, 
ſignify ing it was got into his Head; and about two 
Hours atter, he was very merry, and danced about, 
and took the Tongs and play*'d upon them. Bur 
after that he was mighty ſick, and vomited ſadly. 
And, ſays my Maſter's Brother, we ſhall ſee the 
Pins and Needles now. And to hide it, he falls a 
pulling the Fire over it. | 

Mr. Conyers. Did any of the Neighbours ſee him 
eat? | 

E. Baker. The 11th Day of the ſame Month, 
we had a Shoulder of Veal for Dinner ; and after 
Dinner, my Maſter bid me ſet by ſome for him, 
and he would have ſome Gentlemen to ſee him eat 
it, They were accordingly hid in the Buttery and 
Coal-hole; and Richard Hathaway was brought 
down, and he took his Bread and Mat, and eat 
heartily, and drank with it. 

Mr. Raymond. Who were thoſe Gentlemen that 
ſaw him eat ? R 

E. Baker. Mr. Collet. Mr. Norberry, Mr, Page 
and Mr. Stanton. 

Mr. Conyers. Theſe Perſons are here. 

Mr. Serj. Fenner, My Lord, all this is of what 
was done after the Trial, this Evidence ought not 
to be given; the Record bears Date the firſt Day 
of the Term, and all this is ſaid to be done in No- 
vember; it is all after the Record. 

L. C. 7. Holt. It is to prove the Impoſture com- 
mitted before now. What Mr. eng ſays of his 
pretending to faſt twelve Weeks, tho* two or more 
be not within the Time of the Information, I hope 
they may give it as Evidence ſubſequent to prove 
what was done before, 


Mr, Serj. 
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Mr. Serj. Jenner. But I oppoſe all this of eating 
at their Houſe, | | 

L. C. J. Holt. It is an Evidence of his cheating 
fince that Time, and that out of the Information; 
but it is an Evidence alſo to prove that his pretended 
faſting before was a meer Deceit ; for he then pre- 
tended to have faſted ten Weeks before he came 
thither, and after pretends to continue faſting in the 
ſame Manner ; if that be proved to be a Fraud, it is 
ſtrongly to be inferred, that this pretended faſting 
before was ſo too. 

Mr. Serj. Jenner. But then they may not give 
Evidence in Matter after. 

L. C. J. Holt. Matter afterwards that proves a 
Thing done before; for if a Confeſſion be made 
ſubſequent to an Indictment tor a Crime, Shall not 
that Confeſſion after be brought as Evidence of the 
Thing done before ? Sure it may, 

Mr. Serj. Jenner. And will that prove what was 
before ? 

I. C. J. Holt. It is certainly ſo. The Thing is, 
Whether I can give in Evidence any Thing after to 
prove what was done before. If he pretends to 
taſt twelve Weeks, ten Weeks before he came 
therez and the two Weeks after, he did not faſt 
but only pretended it: Whether what he did after 
be not Evidence of what he did before ? Sure it is. 
For he thot cannot hold out faſting two Weeks, but 
was glad to eat, tho* he pretended to faſt, may 
ſtrongly be preſumed to have eaten during the ten 
Weeks, tho? then he pretended to faſt. 

Mr. Conyers. Call Mr. Stanton. (Who appeared.) 
Was you at Mr. Ken's Houſe to ſee Richard 
Hathaway eat ? | 

Mr. Stanton. Yes. Mr. Kenſy came to me the 
11th of November, and defired me to come to his 
Houle, to ſee whether he cat or drank or not; and 
] went, and was put into a dark Place, and I ſaw 
the Victuals before he was brought; there was five 
Slices of Mat, and Bread, and Beer. And he 
was brought where it was, and he looked about him 
earneſtly co ſee if any one ſaw him, and then he fell 
to, and eat as heartily as any Man could. And hear- 
ing a Noiſe whilſt he was cating, he run away with 
it, and ſet it on the Dreſſer. The Maid ſaid, there 
is no body coming; and then he went to it again, 
and eat it up, and drank the Drink, and fat down 
by the Fire, And afterwards we went to him, and 
carried a Bottle of Drink with us, and drank to him; 
but he made Signs that he could not drink, and 
ſhew'd us that his Belly clung to his Back, which 
we thought was very ſtrange. 

Mr. Conyers. Call Matthew Shipps, and —— 
Baxter. (They did not appear.) Jo. Hunt, (He was 
ſworn.) My Lord, we call this Man to give you an 
Account of the ſtrange Noiſes that they pretended 
were heard in Mr. Melling's Houſe 3 and we will 
make it appear how that Noiſe came. Mr. Hunt, 
pray give an Account what you know in this Mat- 
ter. 

Jo. Hunt. My Lord, an Acquaintance of mine, 
one Relpin, told me that he had watch'd with Ki- 
chard Hathaway one Night; and the next Day he 
came to me, and told me he fell a- ſleep, and had not 
watch'd him as he ought ; and deſired me to fit up 
with him, and to obſerve him as narrowly as I could, 
and fee if I could find any Deceit in him. Accord- 
ingly I did ſo; and when I came into the Room, I 
late down on the Bed- ſide. There were two Gentle- 
men in the Room, Mr. Pocock, and Mr. Butler, .and 
Thomas Welling. He lay as if he were almoſt dead. 
In a little Time his Maſter, The, Welling, brought 
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in ſome Pins in a Coffee-diſh, and ſaid he had 
brought them up that Day, and that he believed he 
would bring up- more. And after this ſeeing of the 
Pins, I went to Mr. Pocock, and faid, I did imagine 
the Pins might lie in his Mouth, rather than in his 
Stomach 3; and therefore it was very proper to have 
his Mouth ſearch'd. And Mr. Pacock replied, Who 
will venture to do it? And I ſaid, If they would 
waſh the Fire Poker clean, and put it into his 
Mouth, to prevent his biting my Finger, I would 
do it. Immediately upon this Hathaway raiſed him- 
ſelf, and began to make a Reaching, as tho” he 
would vomit ; and then Welling and his Wife faid, 
now he is going to bring up Pins. Thereupon 1 
kneeled down by the Bed-fide with a Candle in my 
Hand to obſerve his Motions; and after he had 
ſtrain'd ſome Time, he made a Motion with his 
Tongue at each fide of his Mouth, but I could not 
2 any thing come up his Throat, tho? his 

outh was wide open; and by and by he drew up 
his Mouth, and turned out two or three bright Pins, 
and preſently after two more, which I catch'd in my 
Hands, and ſhew'd them to the Company, ſaying, 
they are bright and new; and his Maſter faid he be- 
lieved they came out of ſome Chandler's Shop. 
Afterwards Hathaway lay down very quiet, and ſo 
continued for ſomeTime. And Melling's Wife coming 
into the Room, aſk'd why the Charms were not put 
on? I replied, I have been told the Charms have been 
always taken off from him by the Witch; but was 
reſolved to watch fo narrowly that Night, that they 
ſhould not be taken from him. Then Welling and 
his Wife offering to put on the Charms, Hatbaway 
made a ſtruggling, as tho? he was unwilling to have 
them on; and /Yelling ſaid, you have always found 
Benefit by it, Why will you not? They are order'd 
by Mr. Butler. 

L. C. F. Holt. What are thoſe Charms ? 

Jo. Hunt. Three little Things in black Bags, I 
did not know what they were. And they a{k*'d him 
whether he was willing they ſhould be put on; if he 
was, he ſhould hold up his Hand; but he was un- 
willing. But I faid, I was minded to have them 
put on; ſo he lay ſtill, and Mrs. Welling, or ſome 
other Woman, ſew*d chem to the Boſom of his Shirt. 
After the Charms were. put on, I watch'd to ſee 
what would become of them ; and perceiving Hath- 
away to make ſeveral Motions with his Hands 
about them, I ſtruck his Hands. I bid him either 
keep his Arms ſtraight in the Bed, or elle put them 
out of the Bed, for that the Charms ſhould not be 
Then I and the Company 
ſitting {till about the Bed, Welling ſaid, Hearken, 
you will not believe; hear what a Noiſe there is, 
the like is heard here almoſt every Night. Where- 
upon all were ſilent. At laſt I heard a ſmall ſcratch- 
ing or rubbing at the Bed's Feet; and putting my 
Head cloſe to the Bed's Feet, liſtning, I heard 
ſomething ſhrick ; and perceiving the Bed-cloaths 
ſtir, I took hold of the Fellow's Foot, and laid, 
I have caught the Witch that made the Noiſe. I 
thought it had been Mice at firſt ; but ſeeing the 
Cloaths move, I catch'd his Foot. Thereupon 
Hathaway roſe up, and in a Paſſion made a Mo- 
tion towards me with both his Hands; but I lift- 
ing up his Foot, he fell back upon his Pillow, and 
lay ſtill, and the Noiſe ceaſed: and about Five 
a-Clock in the Morning I left him, and the Charms 

him. 

Mr. Conyers. Call Elizabeth Brand (who ap- 
peared). Pray give an Account what you know of 
any Collection of Money for Richard as + 
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Eliz. Brand, We went about to get Money for 
him to bear his Charges to Guilford, and we got be- 
twixt fix and ſeven Pounds. 

Mr. Broderick. Do you know of any other Sums 
that were gathered for him ? 

Eliz. Brand, Yes, but I know not how much. 

Mr. Conyers. Who employ*d you to do this? 

Eliz. Brand. A great many of the Neighbours. 

L. C. J. Holt, Who was the Money paid to? 

Eliz. Brand. To Mrs. Welling. 

Mr. Conyers. Do you know any thing of his 
ſcratching Sarab Morduck ? 

Eliz. Brand. I over-perſuaded her to kt the 
Fellow ſcratch her. 

L. C. J. Holt. Did ſhe conſent to it? 

Eliz. Brand. Yes, my Lord, I call'd her, and 
faid to her, Let me perſuade you to ler this Fellow 
ſcratch you; and ſhe bid me go and fetch him. 
And he came, and fits him down on a low Seat. 
Says ſhe, Will you engage he ſhall not ſcratch my 
Eyes out? At laſt he ſcratches, and there came no 
Blood ; and he ſcratches again, and then the Blood 
came; and he cry'd, O my Eyes, O my Eyes. 
And I ſaid, now the Blood comes, and he ſtared. 
Says I to him, Can you ſee me? Yes, ſays he, as 
well as ever I could. 

Mr, Conyers. Mr. Hearne, you was at Guilford 
Aſſizes, How long did this Fellow pretend he had 
taſted ? 


Mr. Hearne. I cannot be poſitive what he ſaid at 


the Trial as to that z but they ſaid he had faſted 
ſix Weeks, before Dr. Martin tried the Experiment 
with him, | 

Mr. Conyers. Call Matt. Shipps (be was ſworn). 
Was Richard Hathaway under your Cuſtody ? 

M. Shipps. Yes; He was brought from Guil- 
ford Aſſizes upon the 3 iſt of July laſt. He came 
home at Eleven a- Clock at Night, and they told me 
he was come a Prifoner from Guilford to the Mar- 
Jhalſea, where he continued four Days, and he was 
ordered to lie with me; and every Night that he 
lay there, he ſlept very well to my thinking: And 
ſeveral Times I aſk*d him how he did, he anſwer'd, 
he was pretty well ; and every Day while he was 
there, he cat and drank with me, as the reſt of 
the Servants of the Houſe did, and was not in all 
that Time in any Fit as I could perceive, but went 
very well out of the Priſon. 

L. C. J. Heli. What did he ſay at the Aſſizes 
about his Faſting? 

NI. Shipps. I was not at the Aſſizes. 

Mr. Conyers. Then we mult leave it here. 

Mr. Broderick, My Lord, we have the Woman 
here that they pretended was the Witch; but it 
may be, they may think it not proper, and there- 
fore we ſhall let her alone. 

Mr. Serj. Jenner. My Lord, and you Gentle- 
men of the Jury, I am Council for the Defendant, 
Richard Hathaway, who is indicted for a Cheat and 
Impoſtor; and it is for pretending himſelf to be 
bewitched, and that he has uſed indire&t Arts and 
Means to make People believe he was ſo bewitch'd 
and that this Sarah Morduck was the Perſon that 
had bewitch'd him ; and that this was contrived by 
him, in order to bring Miſchief and Damage on 
this Sarab Morduck, and to the evil Example of the 
Queen's Subjects. You have heard the Evidence 
that has been given, and therefore I ſhall not repeat 
it, but only obſerve ſome good Things to you. The 
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Doctor has taken a great deal of Pains in this Cauſe; 
but that which he does tell you by Hearſay, what 
other Perſons have told him, is not ſuch Evidence 
as you are to take any notice of, that is, what 
Jobnſon told him, and likewiſe what other Perſons 
rold him concerning this Man ; for what they have 
ſaid to him of this Man, tho? it may be true, is 
not to come under your Conſideration, There are 
ſeveral others that have given Evidence of what 
other Perſons have ſaid, and they have given it as 
their Opinions that what this Man did was the Cauſe 
of their Doings z of which you are to take no no- 
tice, But, my Lord, that which ſeems to bear moſt 
hard upon us, is, That becauſe the Doctor, and ſc- 
veral others have been abuſed, both before and after 
the Trial, for what they endeavour'd to do; there- 
fore they would infinuate as if my Client had had 
a Hand in it. But if a Man be doing any thing, 
and another takes the Advantage of it, to do another 
a Miſchief, I hope that Miſchief ſhall not be laid 
to his Charge. My Lord, there is one Man that has 
given a great deal of Evidence as to his Vomiting of 
Pins, and fays that he was by, and he ſwept the 
Ground, and after he had vomited, there were 
Pins upon the Ground; and when he had a Chamber- 
pot to vomit in, he could not find any Pins there, but 
there was ſome upon the Ground again. So like. 
wiſe for his Faſting, you have had Evidence to prove 
that a Cheat. And this ſeems to affect him moſt, 
that all this Pretence to be Bewitch'd, and Vomit- 
ing of Pins, and Faſting, was a Cheat. This is 
the Matter that they accuſe him of, Of which if 
he be really guilty, I come not here to defend him; 
but I am to defend him as far as Witneſs will do. 
And now, my Lord, if my Brief be true, we ſhall 
ſatisfy you that my Client was in a very lament- 
able Condition, ſuch as one would think no Man 
could be in and live; and I will lead you by theſe 
Steps. When he was thus diſabled, could neither 
ſpeak, nor take Suſtenance, his Maſter, after he 
had ſerved him two Years, and he had lived v 

civilly, and behaved himſelf well in his Maſter 
Service, till he fell thus ill: T hen he was fo ill, that 
after the Maſter had ſpent a great deal of Money 
with Doctors and Apothecarics, he could get no 
Cure for him; then he got him into the Hoſpital, 
and there he continued a long Time, and at laſt 
they gave it in that he was incurable, and they 
turn'd him out. But his Maſter made Intereſt, and 
got him in again, and he continued ſome time there 
again; and there it was that he was firſt thought 
to be bewitched : For they had him twice, and 
could do no good with him, and the Tenders told 
him he muſt lie under ſome evil Tongue; and 
thereupon he was turn'd out as incurable, and with 
that Inſtruction that it was an incurable Diſeaſe. 
So he came Home again, and his Maſter and Miſ- 
treſs were acquainted with it; and they conſider 
what Perſon it ſhould be that ſhould have any evil 
Deſign againſt him. And at laſt they recollect, 
that his Maſter had taken a Room over the Head of 
this Sarab Morduck, and ſhe had gone to the Shop 
often, and had given them very ill Words, and ſhe 
ſhould be even with him one Time or other ; and 
therefore they concluded this Woman was the Per- 
ſon. Upon this there were many Things contrived, 
what Courſe they ſhould take to do him good, and 
there was one Thing concluded upon in order to 
his Eaſe (which I think none ſhould adviſe) that 
is, the Buſineſs of ſcratching, But this Woman, 


when ſhe was accuſed by them of bewitching him, 


offered her ſelf to be ſcratch'd, and ſhe was rapes, 
| an 
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and from thence this Man found Eaſe, But aſter- 
wards he fell ill again, and he went into London, 
and was examin'd at Sir Thomas Lane's; and upon 
Examination they thought that this Man did lie 
under ſuch an Afflition. I cannot ſay it is an ir- 
religious Thing to ſay there are Witches in the 
World; but this Man lay under ſuch a Diſtemper, 
that no Doctor could know what to do with it. And 
they could not imagine who ſhould do it bur this 
Woman, and ſhe was there ſcratch'd by him, and 
he did find Relief by it. My Lord, this being the 
Matter of Fact, we ſhall call very ſubſtantial Wit- 
neſſes to prove it. As to his Faſting, we ſhall prove 
that he was put under the Care of very ſubſtantial 
Perſons, and that he did not eat or drink for three 
Weeks or a Month; ſo that it will appear we lad no 
Contrivance in the World, but only would get 
Eaſe if we could. We have twenty Witneſſes to 
call. 


J. C. J. Holt. Let them all be call'd. Call as 
many as you will. 

Mr. Serj. Fenner. Call Anne Eaton (She ap- 
peared). Do you know Richard Hathaway ? 

Anne Eaton. Yes, Sir. 

Mr. Serj. Fenner. How Jong have you known 
him ? 

Anne Eaton, Ever ſince he came to his Maſter. 

Mr. Serj. Fenner. How long is that ? 

Anne Eaton. About five or ſix Years. 

Mr. Serj. Jenner. Do you know what Condition 
he was in two Years ago ? 

Anne Eaton. Yes. 

Mr. Serj. Jenner. Then pray give my Lord and 
the Jury an Account of it, 

Anne Eaton, I watch'd with him ſeveral Nights. 

Mr. Serj. Jenner. Where did you watch with 
him? 

Anne Eaton. At his Maſter's Houſe. 

Mr. Serj. Jenner. In what Condition was he 
then? 

Anne Eaton. He was in a very bad Condition, 
he was dumb and blind, and his Senſes were gone, 
and he ſeem'd as if he were dead; and when his 
Senſes have come to him, he has burn'd like a 
Flame of Fire. 

. L. C. J. Edt. How long did you watch with 
im ? 

Anne Eaton. About nine Weeks. | 

J. C. J. Holt. Did he faſt all that Time? 

Anne Eaton. Les, my Lord. 

L. C. J. Holt. Might he not eat in that Time 
and you not ſee him? 

Anne Eaton. I was with him conſtantly at Nights, 
but not in the Day ; I have been with him four or 
five Days and Nights together, and did not ſee 
him eat or drink. 

L. C. J. Halt. What Time was this that you 
watch*d with him ? 

Anne Eaton. From the Time that he came from 
—_— Davenport's, till your Lordſhip confined 

im, 

L. C. J. Holt. Who put him to Madam Daven- 
port's ? 

Anne Eaton, I had nothing to do with that. 

Mr. Serj. Fenner. Can you not tell what Month 
that was in ? | 

Anne Eaton. I can't tell that. 

Mr. Raymond. Did you obſerve him all thatTime? 

Anne Eaton. When I went out, I left one al- 
ways in my Room. 

J. C. J. Holt. You ſay you were with him four 
or five Days and Nights together, | 
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Anne Eaton, Yes, my Lord. 

L. C. J. Holt. Were you with him all Night 
and all Day ? | | 

Anne Eaton. My Lord, ſome Days I had Occa- 
ſion to go cur, but then 1 left ſome Neighbours 
with him. 

Mr. Serj. Jenner. Call Gib/on (Ib appeared). 
Do you know this Man, Richard Hathaway ? 

Gib/on. I have ſeen him in a deplorable Condition. 

Mr. Serj. Jenner. When was this that you ſaw him? 

Gila. About two Years ago, His Maſter 
aſked me to go and ſce him, and when I came up I 
ſaw him foaming at Mouth; 1 thought he would 
not live till Morning. The next Day his Maſter 
defired me to watch with him at Night; and I did, 
and he was fo bad that I thought he would not live 
till Morning. Aſterwards I ſaw him again, and he 
was blind and dumb, as it appear'd to me. 
And he had a ſtrange Motion, he threw himſelf for- 
ward, and afterwards threw himſelf backward, as 
if his Head lay in the Reins of his Back; and I ſaid 
to this Woman then, I believe he has broke his 
Back. I believe this was after he came from Ma- 
dam Davenport*;, about the Time chat he appeared 
at the Bar at Wiſtminſter. 

L. C. J. Holt. The firſt Time that you ſpeak of, 
when you ſay he was blind and dumb, you fay that 
was two Years ago; was he blind and dumb when 
you ſaw him the ſecond Time? 

Gibſon. Yes, the ſecond Time I faw him he was 
blind and dumb. I faw him in a deplorable Con- 
dition three Times. 

Juryman. We deſire to know the Circumſtances 
of his Condition. 

L. C. J. Holt. The Jury defire to be ſatisfied of 
the Circumſtances of his Condition. You ſay you 
ſaw him two Years ago, and he was then in a de- 
plorable Condition, and you ſaw him twice after; 
the Jury would have you deſcribe the Circumſtances 
of it as plain as you can. 1 

Gibſon, His Maſter deſired me to go to him, 
and I was willing to oblige him; and when I came 
to him, he was both blind and dumb. 

L. C. J. Holt. How long was this after you ſaw 
him the firſt Time? 

Gibſon. About half a Year after, 

L. C. F. Holt. Are you a Neighbour ? 

Gihſan. Yes, my Lord. 

L. C. J. Holt, You ſay you ſaw him two Years 
ago, and you ſay he then foamed at Mouth and 
Noftrils ; was he blind and dumb then ? 

Gibſon. No, my Lord; but he was when I ſaw 
him the ſecond Time. - 

L. C. J. Holt, When did you ſee him after ? 

Gibſon. It was about a Twelve-month after that 
I ſaw him. 

L. C. J. Holl. And not before ? 

Gibſon, He was ſeven Weeks in the Hoſpital, 

Mr. Broderick. Then you did not ſee him in the 
Hoſpital. 

Gibſon, I did; but he went almoſt double. 

Mr. Broderick. Did you hear any thing of Mrs. 
Morduck then ? 

Gibſon. No, Sir. 

J. C. J. Holt, What Trade are you? 

Gihſan. I am a Glazier. | 

Mr. Conyers. Have you no other Trade ? 

Gibſon, Sometimes I work at the Cuſtem- Houſe. 
One Sunday we went to hear Dr. Pead, and Richard 
Hathazway went with us. And when we were gone 
out a-Door, he could not ſpeak 3 and when we 
came upon the Bridge, bis Fage was drawn a-wr 
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ſo ſtrangely that it aftoniſhed me; he ſtagger'd the 
Length of this Table, and his Face was drawn back 
again, and he fetch'd a Rec! ; but in a Quarter of 
an Hour he ſpoke, and his Speech continu'd till he 
came to Grace church-ftreet, and there we met Mr. 
Fox, and ſo he continued till we came to Biſhopſpate : 
But coming to Houndſditch, he made Motions that 
his Speech was gone again. 
L. C. J. Holt. Did you hear him ſpeak at We/t- 
minſter? 
Gibſon. No, my Lord. | 
Mr. Serj. Fenner. Call Hummery (who appeared). 
Do you know this Man ? f | 
Flummery. Yes, I am a Neighbour. 
L. C. J. Holt. What is thy Name? 
Flummery. Flu After Guilford A ſſizes I 
went to ſee him, and he was in a lamentable Con- 
dition; he was like a Stock or Stone, Blind and 
Dumb. I went to ſee him —— 
L. C. J. Holt. Did you ever ſee him before? 
Hummery. I ſaw him ſeveral Times, but took no 
Notice of it ; but then his Eyes ſtood wide open. 
L. C. J. Holt. And yet you ſay he was blind, 
How could that be ? | 
Flummery. My Lord, I will tell you how; I 
tried him, I wagged the Hair of his Eye-Lids, and 
put the Candle to his Eyes, and he took no Notice 
of it. 
L. C. J. Holt. How could you know that he did 
not ſce? 
Flummery. I tried him. 
L. C. J. Holt. How did you try him? 
Hummery. I tried him with my Fingers, and 
his Eyes would not wag. 
L. C. J. Holt. Did he not look then as he looks 
now ? 
Flummery. No. 
Mr. Broderick. Did you ſpeak to him then? 
Flummery. Yes, but I could not make him hear 
nor anſwer me. 
L. C. J. Holt. Could he ſpeak then? 
Nummery. No, may it pleaſe your Lordſhip. 
Anne Pearſe, ſworn. 
Mr. Serj. Fenner. Anne Pearſe, Pray tell my 
Lord, what you know of this Richard Hathaway. 
Anne Pearſe. 1 belong to the Hofpital, When 
he came into the Hoſpital he was very bad, 
L. C. J. Holt. Was he blind and dumb when he 
came in? | 
Anne Pearſe. After he was brought in he was put 
to Bed, and he was taken with a Fir, and I was 
call'd to him; and I came to him, and he did not 
ſtir much, and turn'd up his Eyes. And afterwards 
one of his Maſter's Journeymen came to him, and 
he raiſed him out of his Bed ; and one came to 
me and ſaid, Siſter, he is come to the Fire, but he 
is very bad ſtill, Says I, What did you raiſe him 
out of his Bed for ? He went upon his Ankles al- 
moſt ; he went very weakly, and continued fo for 
fome Time. i 
Mr. Serj. Jenner. How long was he in the Hoſ- 
ital ? 
5 Anne Pearſe. About five Months. 
Mr. Serj. Jenner. Was he out, and came in 


again ? 
Anne Pearſe. Yes, he was. He complain'd he 


could not go to ſtool z; and the Doctor gave him 

Quickſilver ; and when it came from him, I heard 

— 1 ned ts take it again, and ſwal- 
it again. 

Mr. Set. Fenner. When de came in the ſecend 

Time, | 
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Anne Pearſe. Yes. 

Mr. Serj. Jener. How long was he there the 
ſecond Time ? 

Aune Pearſe. How long he was there the ſecond 
Time, I cannot tell. 

Mr. Serj. Fenner. Can you tell when he was put 
in the ſccond Time? 

Anne Pearſe. No. 

Mr. Serj. Jeuner. What was your Opinion of him? 

Anne Pearſe. I apprehended him to be in a very 
ſtrange Condition; he lay ſeven or eight Days, and 
did not eat or drink; he had taken Qyicſ ſilver 
and i: did not come from him, and the Doctor won. 
der'd it ſhould lie fo long in his Body. 

Mr. Broderick. Did the Doctor or yau appre- 
hend any thing of Witchcraft in the Caſe ? 

Anne Pearſe. No, Sir. But at this Time his 
Eyes were ſet in his Head. 

Mr. Brederict. When he was recover'd out of 
thoſe Fits, did he pretend that he was bewitch'd ? 

Aune Pearſe, No. 

L. C. J. Holt. Did you never here him complain 
that he was bewitched ? | 

Anne Pearſe. No, myLord, I did not hear of that. 

Mr, Serj. Jenner. Call Jo. Smith (who appeared). 
Mr. $;nich, Do you know this Perſon, Richard 
Hathaway ? 

Smith. Yes, Sir. 

: Mr. Serj, Jenner. How long have you known 
im ? | 

Smith. About five or fix Years, 

Mr. Serj. Jenner. How far do you live from him? 

Smith, I believe about two Stones-throw, 

Mr, Serj. Jenner. Were you well acquainted 
with his Condition two Years ago ? 

Smith. Yes, I have done Buſineſs for the Fami- 
ly ſeveral Years. About five Years ago, I found 
him much afflicted with Convulſion Fits at his com- 
ing to his Maſter, 

Mr. Serj. Jeuner. How was he about two Years 
ago ? 
Smith. He was in a very ſtrange Condition; 
and I adviſed his Maſter to get rid of him, and to 
get him into the Hoſpital. 

Mr. Serj. Jenner. What did he ail? 

Smith. He lay in a very ſtrange Condition. 

Mr. Serj. Jenner. How did he lie? 

Smith, He lay ſtruggling and ſtriving often, and 
ſometimes like a Man that was dead; and once 
when he lay in that Condition I laid Cupping · Glaſſes 
to him, aud that enliven'd him. 

L. C. J. Holl. What did you imagine ail'd him? 
Did you think he counterfeited or not? | 

Smith. Indeed, my Lord, I can't tell that. 

Mr. Serj. Fenner. Why did you adviſe his Ma- 
ſter to put him into the Hoſpital ? 

Smith, I can't tell. 

Mr, Phipps. You ſay you have known him five 
Years, and that he has been troubled with Fits. 
Did he ever talk of being bewitched till within this 
two Years ? 

Smith, No, not till within this two Years. 

Mr. Bar. Hatſell, When he lay ſeemingly dead, 
you do not know whether he counterfeited or no? 

Smith, No, my Lord, 

Mr. Bar. Haiſell, Do you think a Man can be in 
ſuch a Condition-as he ſeem'd to be, and yet only 
counterfeit ? - 

Smith. Indeed, my Lord, I know not. I examined 
him whether he was ſubje& to thoſe Fits formerly 3 
and he told me, he was very much troubled with 
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L. C. J. Holt. You do not anſwer the Queſtion, 
Cannot a Man counterfeit in ſuch a Caſe? What 
do you think of that ? 

Smith. Without doubt it may be counterfeited. 

L. C. J. Holt. You ſay, when he was in thoſe 
Fits, you put Cupping- Glaſſes to him, and it en- 
liven'd him; now, if he were in a real Convulſion, 
do you think it would have enliven'd him? 

Smith. Sometimes it may be ſo. 

Mr. Serj. Jenner. Call Elizabeth Willoughby (/he 
a,). Mrs. Willoughby, pray give my Lord an 
Account whether you know Richard Hathaway, 
and what you know of him. 

E. Willoughby. Sir, I have ſeen him ſince the 

Aſſizes at Guilford. 

Mr. Serj. Jenner. Did you never ſee him before? 

E. Willoughby. Yes. 

Mr. Serj. Fenner. Then give an Account of 
what Condition you have ſeen him in. 

E. Willoughby. I have ſcen him when the Breath 
came out of his Mouth like the Barking of a Dog. 
I had a Child that was troubled with Fits, and I 
was above Stairs, and I heard a great Noiſe; and 1 
went out of the Door to fee what was the Matter, 
and over the Hatch lay Richard. Lord bleſs me, 
ſays I, is it you wakes this Noiſe? And I could 
not fancy any thing, but that it was like the Bark- 
ing of a Dog. 

L. C. F. Holt. 
like other Folks ? 

E. Willoughby. No. 

Mr. Serj. Jenner. What ailed him? 

E. Willoughby. J cannot tell what ailed him. 

L. C. F. Holt. Do you think he was bewitched ? 

E. Willoughby. I believe he was, my Lord, 

L. C. J. Holt. I ſuppoſe you have ſome Skill 
in Witchcraft, Did you ever ſee any body that 
was bewitched before ? 

E. Willoughby. My Lord, I have been under the 
ſame Circumſtances myſelf, when I was a Girl, in 
Sir Edward Bromfield's Time. 

L. C. J. Holt, How do you know you was 
bewitch*d ? 

E. Willoughby. There was a Woman taken up 
upon Suſpicion for it. 

J. C. J. Holt. For bewitching thee? 

E. Willoughby. Yes, my Lord. 

J. C. 7. Holt, Did you ſcratch her? 

L. Willoughby. My Lord, I had no Power to 
do any thing. I flew over them all. 

L. C. J. Holt. You ſay you were in the ſame 
Condition with this Man, and you ſay you flew ; 
did you faſt too ? 

E. Willoughby. One held me by one Arm, an- 
other by the other, and another behind, and I flew 
ſheer over their Heads. 

L. C. J. Holt. Woman, can you produce any 
of theſe Women that ſaw you ſly ? 

E. Willoughby. It was when I was a Child; they 
- dead; it was in old Sir Edward Bromfield's 

ime. 

L. C. J. Holt, Whit became of that Woman 
that made thee to fly ? 

E. Willoughby. 1 cannot tell, I have been well 
ever ſince | was married. 

Mr. Serj. Fenner. How was you cured of that 
Witchery ? 

E. Willoughby. How do I know ? 

Mr. Conyers. Did you ſcratch her? 

E. Willoughby. How ſhould J ſcratch her, when 

had not Power to ſee her ? 

+ * And yet you believe this Man was 
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bewitched as well as you. What Condition was 
this Man in? How long did he lie in this Con- 
dition? | 

E. Willoughby. Night and Day he has lain over 
the Hatch, and over the Bed, and made a great 
Noiſe with his Breath. | 

Mr. Serj. Jenner. Who did you ſuſpect had done 
him this Harm ? 

E. Willoughby. I know not that. 

Mr. Broderick. Are you a Widow? 

E. Willoughby. No, Sir. 

Mr. Serj, Jenner. Call Keeling (who appeared). 
Do you know any thing concerning this Richard 
Hathaway ? 

Keeling. I watch'd with him 9 Nights. 

Mr. Serj. Jeuner. What did he cat or drink all 
that Time? 

' Keeling. He did neither eat nor drink, nor had 
he any Stool all that Time. 

L. C. J. Holt. Did you watch with him 9 Nights 
and Days ? 

Keeling. Thera was another Man that watch'd 
with him in the Day; as I came out, he was let 
in; and as he came out, I was let in. 

Mr. Serj. Jenner. How long was this before 
the Trial ? | 

Keeling. Two or three Days before he came before 


Sir Thomas Lane. 
Bridges ſworn. 

Mr, Serj. Fenner, Did you watch 
Flathawway ? 5 

Bridges. Yes. 

Mr. Serj. Jenner. How long? 

Bridges. Nine Days. - 

Mr. Serj. Fenner. Did you watch with him the 
ſame Days that he watch'd with him in the Nights? 

Bridges. Yes. 

Mr. Serj. Jenner. Did you not ſtir from him till 
he came ? 

Bridges. No. 

Mr. Serj. Jenner. Did you ſee him eat or drink 
all that Time? 

Bridges. No. 

Mr. Serj. Jenner. Where was it that you watch'd 
with him ? 

Bridges. In an old empty Houſe. 

L. C. J. Holt. Where was this Houſe? 

Bridges. By a Dock on the Bank-/jide in St. Mary 
Overy's Pariſh. | 

L. C. J. Holt. How came you to put him into 
that Houſe? f 
Bridges. The Maſters of the Pariſh put him 


in it. 


with Richard 


Mr. Webb ſworn. 

Mr. Serj. Jenner. Mr. Webb, did you get a Houſe 
to put Hathaway in ? 

Webb, Yes. 

L. C. J. Holt, How came you to do fo? 

Mobb. His Maſter uſed to work for me, and he 
came to me, and faid, I cannot tell what to do with 
my Man, unlefs the Mafters of the Pariſh take ſome 
Care of him; and I did ſpeak with ſome of them 
about it; and they faid, we will nat trouble the 
Pariſh about it, we will ſpend a Crown a- piece, 
and put theſe Men into the Houſe with him. 

L. C. J. Holt. You took the Houſe then? 

Mebb. We borrowed the Houſe, it being empty, 
and put in theſe two Men. There were four or 
five Neighbours more, and 1 faid to. him, They 
ſay you vomit Pins, I will be ſatisfied whether it be 
true or no; and we ſtript him, and could find none 
about him; we 9 - Shirt, his ———_ 
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his Breeches, and his Hat, but could find no Pins 
about him. | 

Mr. Serj. Jenner. Did he eat or drink all the 
Time you were there. 

Webb. No, my Lord. h 

Mr. Serj. Fenner. Did he vomit ? 

Webb. Yes, I went to him on Thurſday Morn- 
ing, and he had a huſky Cough, and I thought 
he would have been choak'd ; and at laſt he made 
a Crumb of Spittle out of his Mouth, and there 
were three Pins came from him in the Spittle, as 
ruſty as if they had lain in a Ditch ſeven Years. 
About Saturday following, he had I believe four 
Pins more came from him; I took them, and I 
think the Hands of Man could not join them as thoſe 
Pins were. On Sabbath-day in the Morning, a Gen- 
tleman came and deſired him to go to Church with 
him, and deſired him to drink a Pint of Ale, but he 
did not drink half ; and about five a-Clock in the 
Afternoon came Mr. Sutton the Apothecary, and I 
ſtay'd with him till ſix on Monday, and heard not 
a Word from him. 

Juryman. What People came in to ſce this Fel- 
low while you watch'd him? 

Keeling. No Man, Woman, or Child came to 
him the Time I was there, but only that Sunday 
Night that my Maſters were there, and I ſaid, you 
do not put him here to ſtarve him ; and they bid 
me aſk him if he would eat any thing; it he would 
eat any thing, he might have it. 

Mr. Conyers. Did not you uſe to carry him out 
ſometimes ? 

Keeling. We never carried him out. 

Mr. Conyers. Juſt now you ſaid he was out on 
Sabbath-day. 

Keeling. Yes, but never otherwiſe. 

Mr. Broderick. Was he in a Ground-room, or 
up Stairs ? 

Keeling. He was in a Ground-room. 

L. C. J. Holt. Were there any Windows in it? 

Keeling. Yes. 

L. C. J. Holt. Was there any Caſement ? 

Keeling. Yes, there was. 

Juryman. We deſire to know of this Witneſs, 
whether he never was aſleep in that Time while he 
watch*d with him ? 

Keeling. No, I fat juſt at his Head. I ſlept in 
the Day-time. 

L. C. J. Helt. You that watch'd with him in the 
Day, did you not ſleep all Day ? 

Bridges. No. 

L. C. J. Holt. How came you to concern your- 
ſelf in this Buſineſs? Are you one of the Maſters 
of the Pariſh ? 

Webb. No, I am not ; but it was my Turn to 
be Overſeer, and his Maſter ſpoke to me to ſpeak 
to the Church-wardens ; and I did, and they ſaid 
they would not put the Pariſh to the Charge, but 
do it themſelves. 

L. C. J. Halt. What Trade are you? 

Mobb. A Lighter- man, my Lord. 


Dell „worn. e 
Mr. Serj. Jenner. Do you know this Richard 
Hathaway? 
Dell. Yes. 


Mr. Serj. Fenner. How long have you known 
him? ; 
Dell. Ever ſince he was an Apprentice. 
Mr. Serj. Fenner. Did you know him two Years 
? 


ago * 
Dell. Yes. 
Mr. Serj. Jenner. What Condition was he in then? 
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Mr. Serj. Jenner. What did you know of him 
before that Time? . 

Dell. I took no notice of ſuch Things. 

Mr. Serj. Jenner. Can you ſay any thing of him? 

Dell. I can ſay, that the Night before he was be. 
fore Sir Thomas Lane I watch'd with him, and he 
went to Stool, and his Excrements there was a 
Lump of Hair, looſe Pins, a Stump of a Nail, half a 
Nut-ſhell, and two or three Pieces of Stone. 

Mr. Serj. Jenner. And this you ſaw? 

Dell. I ſaw him in a very deplorable Condition, 

L. C. J. Holt. How? In what Condition? 

Dell. This is all I have to ſay. 

Mr. Serj. Zenrzr. What do you call a deplorable 
Condition ? 

Dell. He lay in ſuch a Condition as if he were 
dumb; and if he was not, I believe he is the greateſt 
Villain in the World. 

L. C. J. Holt. How do you know thoſe Excre- 
ments came from him ? | 

Dell. 1 was one of the three Men that watch'q 
with him that Night. We had two Chamber. 
pots; theſe Things were in the firſt Stool, and 
when he had the ſecond Stool, he ſat on the Pot, 
and when he had done, we look'd, and there was 
nothing in it. | 

I. C. J. Hell. And were theſe Things in the firſt? 

Dell. Yes, in the firſt; in the other there was 
none. And there were twenty Neighbours more 
that ſaw them, 

Mr. Serj. Jenner. Was Benn there? 

Dell. Yes, he was there. 

Mr. Serj. Jenner. Mr. Beun, was this ſo? 

Benn, Yes. 

Mr. Serj. Jenner. Did you help watch with him? 

Benn, Yes. | 

Mr. Serj. Jenner. And are you ſure thoſe Excre- 
ments came from him ? 

Benn. Yes, I am ſure, I ſtood over him with 
a naked Sword. : 

Mr. Serj. Fenner. Why did you ſtand over him 
with a naked Sword ? 

Benn. Becauſe People ſaid he was bewitch'd. 

L. C. J. Holt, Who employed you to watch 
with him ? 

Benn, I went into the Houſe, and I told his 
Maſter, if they would watch him in the Day, 1 
would in the Night. 

Powe! called. 

Mr, Serj. Jenner. What do you know of this 
Matter ? | 

Powel. This Man and I went up one Night— 

Mr. Serj. Jenner. When? 

Powel. February was Twelve- month. We went 
up and look'd upon him, and he lay as one dead, 
and he did not wag his Eyes; and preſently he 
heok'd his Neck about in ſuch a manner that I 
thought he had broke it; and he foamed, and we 
took the Foam from his Mouth, and in it were five 
Pins, the crookedeſt Rams-horneſt Things, that 1 


believe no Man could do them fo. 


Mr. Serj. Fenner. That was one Night, did you 
ſee the ſame at any other Time ? 

Powel. Yes, Sir. 

L. C. F. Holt. But you did not ſee them come 
from him ? | 
* I took it from his Mouth, and they were 
12 C. J. Holl. How ſhould they be ruſty ? 

Mr. Serj. Jenner. The Stomach will make them 
ruſty, Call Madam Davenport 4 ſhe appear d js 


Maga! 3 
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am, pray give my Lord and the Jury an Ac- 
Me what — Noo concerning Richard Hatha- 
way, when he came to your Houſe, and how he 
was managed there. 

Mrs. Davenport. My Lord, one Saturday I ac- 
cidentally went to Dr, Hamilton's to viſit his Wie, 
and I ſaw with the Doctor this Fellow's Maſter 
ſtanding there; and I perceived he was come to 
deſire the Doctor to perform a Promiſe he had 
made to him formerly —— 

L. C. F. Holt. Was this before the Trial, or 
after ? | 

Mrs. Davenport, It was after the Trial. I came 
accidentally to the Doctor's, and ſaw the Tellow's 
Maſter with the Doctor, 

L. C. J. Holt. Was che Fellow there himſelf ? 

Mrs. Davenport. No, my Lord, I never ſaw 
him there. But ſtanding there, I perceived him 
expecting the Doctor to make good a Promiſe he 
had made him about this Fellow. I found the 
Doctor demurr'd upon it, not knowing where to 
put him. At laſt, ſays he to me, Mrs. Davenport, 
will you let me have a Garret in your Houſe ? 
Doctor, ſays I, you ſhall have my whole Houſe at 
your Service, if you have Occaſion for it: I thought 
nothing of this Fellow, till the Doctor told me it 
was for him. And the Doctor told me he ſhould 
come that Night. Says the Fellow's Maſter, I 
will not ſend a Bed, that the Doctor may be ſa- 
tisſied there is no Cheat. And the Doctor, to pre- 
vent any Cheat, deſired me to go and buy an old 
Bed, So I went and got a Bed in Lang-lane, and 
at Night he was brought by his Maſter and ſome of 
his Neighbours. And truly I was ſurprized when I 
ſaw him, he ſeemed very weak. 

Mr. Serj. Fenner. What did you do with him? 

Mrs. Davenport. They ſaid he had Fits, and I 
found I muſt take other Meaſures with him than I 
thoughtof, His Maſter deſired he might be ſearch'd 


and my Son and two Men more ſearch'd him. So 


he went to Bed, and was watch'd with that Night, 
and in the Morning he was ſtruck blind. 

L. C. J. Holt. At your Houſe ? 

Mrs. Davenport. Yes, my Lord. 

Mr. Serj. Fenner. Did you appoint any Perſons 
to watch with him? 

Mrs. Davenport. Yes. | 

Mr. Serj. Jenner. Did you watch with him 
yourſelf ? | 

Mrs. Davenport. Yes, ſeveral Times. 

L. C. J. Halt. How long at a Time did you 
watch with him ? 

825 Davenport. But one Night at a Time my- 
ſelf. 

I.. C. J. Holt, When you did watch with him, 
did you watch the whole Night? 

Mrs. Davenport. Ves, ſeveral Nights; and this 
Gentlewoman or myſelf took care of him always. 

Mr. Serj. Fenner. What did he eat or drink 
while he was there ? 

Mrs. Davenport. Nothing. As for his Faſting, 
the Doctor gave me a great Charge, and ſaid he 
knew I would do it. | 

Mr. Serj. Fenner. All the Time you watch'd 
with him, you ſay he did neither eat nor drink. 

I. C. J. Holt. How many Nights did you watch 
with him in the ſeventeen ? 

Mrs. Davenport. But two. 

L. C. J. Holt. How many Days? 

Mrs. Davenport. Every Day. 

L. C. J. Holt, Did you watch with him every 
Day yourſclf. 
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Mrs. Davenport. Either myſelf, or this Womans 
or the Servant, or my Son Davenport, He is now 
gone to Sea, My Lord, I do not tell you I kept 
him in the Garret all this Time. 

Mr. Serj. Jenner. When you left him, who re- 
liev'd you? | | | 

Mrs. Davenport. This Gentlewoman, or my 
Servant, | 

Mr. Serj. Jenner. What is that Gentlewoman's 
Name? 

Mrs. Walker. Walker. 

She was ſtworn. | 

Mr. Serj. Fenner. Mrs. Walker, did you watch 
with him in this Place? 

Mrs. Walker. Yes. | 

Mr. Serj. Jenner. Did he eat or drink while he 
was there? 

Mrs. Walker. He did neither eat nor drink. 

Mr. Conyers. How often was it that you watch'd 
with him? 

Mrs. Walker, I cannot tell whether one or two 
Nights. 

L. C. J. Holt. I would be ſatisfied in ſome 
Things. Is that Davenport you ſpeak of your 
Son ? 

Mrs. Davenport. Yes, my Lord. He is now 
gone to Sea. 

L. C. J. Holt. How long has he been gone tg 
Sea ? 

Mrs. Davenport. But a Week. 

Mrs. Dorman '/worn. 

Mr. Serj. Jenner. Mrs, Dorman, did you watch 
with this Man at Mrs. Davenperi's? 

Mrs. Dorman, Yes. | 

Mr. Serj. Fenner. Within the ſeventeen Days 
that he was there, did he eat or drink ? 

Mrs. Dorman. No. 

Mr. Phipps. How many Nights or Days did 
you watch with him ? 5 

Mr.“ Serj. Jenner. Give an Account of the Time 
when you watch'd with him, and no longer. 

Mrs. Dorman. Two Nights, and every Day. 

L. C. J. Holt. He might have eat, and you not 
ſee him, might he not? | 

Mrs. Dorman. But the Time I ſaw him, he did 
neither eat nor drink. And he made Water, and I 
believe five times more came from him than he took, 

Mrs. Dean fworn. 

Mr. Serj. Jenner. Mrs, Dean, do you know 
Richard Hathaway ? | 

Mrs. Dean. Les. 

Mr. Serj. Jenner. How long have you known 
him ? 

Mrs. Dean. Not till he was at Madam Daven- 

ort”s. 
: Mr. Serj. Jenner. Was you there all the ſeven- 
teen Days ? 

Mrs. Dean. Not all the Time. I fat up with 
him two Nights. 

Mr. Serj. Fenner. Who ſat up with you? 

Mrs. Dean. Madam Davenport. : 

Mr. Serj. Jenner. While you were there, did he 
eat or drink? | 

Mrs. Dean. No. : 

Mr. Serj. Jenner. Call Dr. Hamilton. (He was 
ſworn). Doctor, pray give an Account of what 
you know concerning this Richard Hathaway. 

Dr. Hamilton. My Lord I have very little to ſay 
upon my own perſonal Knowledge, But happen- 
ing to be at Sir Thomas Lane's when he was brought 
betore him, I heard what paſs'd, and I defired 
Sir Thomas to let me try his Throat, - and I did try 
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it, and found nothing amiſs, But at Jaſt I found 
there was nothing to be depended upon, for there 
are abundance of Legerdemain Tricks, therefore 
his vomiting Pins, and other Actions, were not to 
be truſted to; and therefore there was nothing to be 
depended on but his Faſting ; and if you would 
diſcover whether he be an Impoſtor or no, he muſt 
be lock'd up in a Room for a Fortnight, and 
watch d. And then I ſaid to the Fellow's Maſter, 
for my Curioſity, If you pleaſe, I will lock him 
up in a Room a Fortnight, and I ſhall find out 
whether he counterfeits or no. And he came to 
me afterwards, and ſaid, Doctor, you promiſed you 
would make this Trial of my Man. I did fo, ſays 
I, and if I can I will. I had Thoughts of putting 
him in the Garret; but then I conſider'd, if 1 ſhould 
put him in the Garret by himſelf, he might die. 
But at the ſame time Mrs. Davenport happen'd to 
come to my Houſe; and I ſaid to her, I dare truſt 
you with an Experiment, for I believe he is an Im- 
poſtor; and I deſired her to let me have her Garret 
to put him in, and ſhe conſented. And I deſired 
her either to go herſelf, or ſend to Long-lane, and 
buy Things for him; and that ſhe ſhould ſtrip him, 
and ſee that nothing may be about him to hide Bread 
or any thing elſe in; and, ſaid I, let none come to 
him, and let one or two of your Family fit up with 
him every Night. And ſhe promifed me ſhe would, 
Accordingly ſhe bought a Bed for him and other 
Things, and he was ſent to her; and the next Day 
they ſent me Word that he had ſtrange kind of Mo- 
tions; but I ſaid, there is nothing to be depended 
on as to theſe Things ; but I would fain know whe- 
ther he faſts or no. I have heard of many that have 
faſted many Weeks, but they have taken Water, or 
ſome ſuch thing, which, tho' they are very weak 
things, yet may keep one alive; but none can live 
without taking ſomething : And if he ſhould live 
to the End of the ſeventeen Days without eating or 
drinking any thing, I ſhould have ſomething to 
take hold of. They told we 

Mr. Serj. Jenner. That is no matter what they 
told you. Did you ſee him afterwards? 

Dr. Hamilton. I was mightily concerned for the 
poor Creature when I faw him at Sir Thomas Lane's, 
and I was willing to try him. 

Mr. Serj. Jenner. Did you ſee him after that? 

Dr. Hamilton. Yes, when he was blind for ſeve- 
ral Days. And I ſent to Dr. Martin, and deſired 
the Favour of him to call upon me; and I faid---- 

Mr. Serj. Fenner. Did you fee him after he had 
been at Madam Davenpor!'s? 

Dr. Hamilton. Yes. 

Mr. Serj. Fenner. Did you ſee him while he was 
there ? 

Dr. Hamilton. Yes. The thing that I depended 
upon was purely his Faſting, I ſaw him myſelf 
ſeveral times, and I could not believe but that he 
had eat, becauſe his Pulſe were ſtrong ; that was 
one Reaſon that I thought he muſt eat. 

Mr. Serj. Jenner. Did you fee him the laſt Day 
of the Fortnight ? 

Dr. Hamilton. I was juſt going to Dinner when 
Dr. Martin came to me; and I ſaid to him, Doctor 
Martin, let us try every thing : Will you go along 
with me to him? Says he, if I go he will fall in 
5 Paſſion. But after I had dined I went, and en- 

ired about him, and they told me he had 
quange Motions. 
ſtr Mr. Broderick. You ſay you reject every thing 

pt that of his Faſting, 
4 Hamilton. Les. 
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L. C. J. Holt. Doctor, do you think it is poſi. 
ble in Nature for a Man to faſt a Fortright? 

Dr. Hamilton. I think not, my Lord. 

L. C. J. Holl. Can all the Devils in Hell help a 
Man to faſt ſo long? 

Dr. Hamilton. No, my Lord, I think not; and 
that made me to ſuſpect him. 

Mr. Phipps. Do you think the Pulſe of a Man 
can be ſtrong when he has faſted eight Days ? 

Dr. Hamilton. I think not. 

Sir Thomas Lane called and fiwern, | 

Mr. Serj, Fenner. Sir Thomas, be pleaſed to tell 
my Lord and the Jury what you know of this Man. 

Sir Tho. Lane. It was above a Twelve-month 
ago that his Maſter brought a Woman before me, 
upon Suſpicion that ſhe was a Witch, and that ſhe 
had bewitch'd his Man; but there having been a 
Trial, I ſhall wave that. I enquired what kin © 
Life he had lived; and his Matter {41 he had be 
haved himſelf very civilly, and v2ve him a ver! 
good Character. He told me how gricvorty + 
had been afflicted, and that he had be or 5 
ven Months in the Hoſpital, and had ſæ 1 1g 
while, above eight Weeks, and had voided and v6- 
mited Pins; and two Witneſſes ſwore to Chains of 
Hundreds of Pins that came from him in his Excre- 
ments. And it ſeems they had a Fancy that ſcratch- 
ing Sarah Morduck would give him Relief, and they 
were earneſt with me that I would command this 
Woman to be ſcratch'd; and I appeal to them, 
whether I did not refuſe it. I ſaid, if I ſhould order 
this, it would be an Aſſault; but if ſhe will conſent, 
you may do it. Says ſhe, If I may be ſecured for 
the future, I will let him, Says I, if you do it, do 
it in your own way; there are ſeveral here that know 
it was ſo. And ſhe did give her Conſent ; and he 
ſcratch*d her, and I pulPd away her Arm from him. 
The Fellow had Bread and Cheeſe brought him ; 
and as ſoon as he had ſcratch'd this Woman, he 
took the Bread and Cheeſe and eat prodigiouſly ; 
and he had about a Quart of Drink, and he drank 
it up at a Gulp. I aſd Mrs. Morduck, and her 
Friends, whethe: they did ever know that this Fel- 
low had got any Money by theſe Tricks? No, they 
could not tell of any; fo that there appeared to be 
neither Profit nor Revenge in the Caſe ? And I 
thought he could not be ſuch a Fool to pretend all 
this for no End, and run the Hazard of being 
whipp'd. | 

L. C. J. Halt. The Queſtion is not whether he 
ſhall be puniſh'd for a Fool, but whether he be a 
Knave; whatever Puniſhment he may ſuffer, it 
convicted, does not belong to you to determine, 

Sir Tho. Lane, I ſent for Mr. Martin, and I 
ſent for him, and I ſent for the Woman, and I ex- 
amined them both; and Mr. Martin told me he 
ſuſpected the Fellow might be an Impoſtor, for he 
had got a Woman to be cratch' d for Sarah Morduck. 
And he aſk'd the Woman that Mr. Martin had 
hired, and ſhe ſaid, in her Opinion he could ſee 
no more than a Poſt. 

L. C. J. Holt. Call Jobnſon again. This Man 
ſcratch'd you. When he had done it, did you fee 
him afterwards ? 

Mrs. Fohnſon. Ves. 

L. C. J. Holt. Were his Eyes open? 

Mrs. Jobnſon. Yes. 

L. C. J. Holt. But could he ſee ? 

Mrs. Fohnſon. No. When he ſcratch'd me they 
were ſhut. ä 

L. C. J. Holt. Every body can ſee when their 
Eyes are open, 

Sir 
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Sir Tho. Lane. This Woman ſaid, ſhe believed 


he could neither ſee nor hear, any more than a Pins came from him. 


oſt. x 
5 Dr. Martin. It was after I was gone, I heard 
nothing of it. : 

Sir Tho. Lane. I ſent for him after the Exami- 
nation; all the Evidence that was before was of his 
Faſting. 

L. C. J. Holt. Anne Eaton, How long did you 
watch with him ? | 

Anne Eaton. Nine Weeks. 

L. C. J. Holt. Was he dumb and blind fo long? 

Aune Eaton. No, my Lord. 

L. C. J. Holt. How long did he faſt ? 

Anne Eaton. Thirteen Weeks in all. 

Mr. Serj. Jenner. Did you watch with him all 
the Time ? 

Anne Eaton. Sometimes by Night, but not by 


Day. 
Heycock Sworn. 

Mr. Serj. Jeuner. What do you know of this 
Man ? 

Heycock. | ſaw this Man in a very dreadful 
Condition ſince the laſt Aſſizes. 

Mr. Serj. Fenner. Where did you ſee him? 

Heycock, At Mr. Welling's. I faw him blind and 
dumb, and his Eyes were ready to ſtart out of his 
Head. 

Mr. Serj. Fenner, How long ſince was it that 
you ſaw him thus? 

Heycock, I ſaw him ſeveral times in that 
Condition, And I was once in Company, when 
there were four or five to hold him in his Bed, 
whereas at another time he had not half the Strength 
of a Man. 

L. C. J. Holt. When was this? 

Heycoct. Since the Aſſizes. 

Spurling Sworn. 

Mr. Serj. Jenner. What did you ſee of this 
Perſon ? 

Spurling. I ſaw him at Madam Davenport's. 

Mr. Serj. Jenner. How often did you ſee him? 

Spurling. Three Times. 

Mr. Serj. Jenner. Did you watch with him 
there ? | 

Spurlizg. I went to ſee him, becauſe I heard he 
was under a ſupernatural Power. 

J. C. J. Holt. What do you think that was, was 
it an infernal Power? 

Spurling. A diabolical Spirit. 

L. C. J. Holt. Did you ever hear the Power of a 
diabolical Spirit deſcribed ? 

Spurling. But I ſuppoſe thoſe that are under 
Witchcrait are under ſuch a Spirit. 

L. C. J. Holt. But can a diabolical Spirit enable 
a Man to faſt forty Days ? 

Spurling. I can't tell that. I was acquainted 
with one that was under a ſupernatural Power, that 
was in ſuch a Condition as this Man was. 

L. C. J. Holt. Did he faſt too? 

Spurling. I know not that? 

L. C. J. Holt. I never heard that the Devil ever 
made ſuch a bold Attempt. | 

Spurling. That Perſon, the Devil, acted him ſo 
ſubtilly, that it was impoſſible to proſecute him. 

L. C. J. Holt. How could you know that? 

Spurling. Becauſe when his Eyes were ſhut, he 
could tell any Man's Name that was coming up. 

L. C. J. Holt. Was not he very well pleaſed to 
be bewitch'd ? | 

Spurling, No, he was actually poſſeſſed. _ 

L. C. J. Holt, Was he ſick, or out of order? 
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Spurling. No, my Lord; but he had crooked 


I. C. J. Holt. Did he accuſe any body of be- 
witching him? | | 
Spurling. Yes. | 
L. C. J. Holt. What is become of that Perſon 
he accuſed ? 
Spurling. He accuſed ſeveral. 
L. C. J. Holt. How many did he accuſe ? 
Spurling. Five Women; eſpecially one. 
I. C. J. Holt. Where is that Woman? 
Spurling. She is deceaſed. 


L. C. J. Holl. Gentlemen of the Jury, you have 
heard a very long and tedious Evidence. The In- 
formation is againſt this Richard Hathaway, for that 
he with an evil Deſign to take away the Life of 
Sarab Morduck, pretended to be bewitch'd, and to 
have faſted for a conſiderable Time, being not able 
to take any Suſtenance for divers Days; nay, for, ſe- 
veral Weeks, which he pretended to faſt, And his 
faſting was imputed to this Woman's bewitching 
him; that he did not pretend to faſt a conſiderable 
Time ; that he did proeure this Woman to be com- 
mitted for being a Witch ; that ſhe was Indicted, 
Tried, and Acquitted, is plainly proved to you, 
without all manner of Queſtion. The only Queſtion 
that you are now to try, is, whether this Man did 
do this by reaſon of any Diſability of his Mind, or 
Deluſion that was upon him; or did counterfeit 
(what was the Reaſon to induce him to counterfeit, 
does not appear, whether to get Money, or what 
elſe, will not be material); but if this Man was un- 
der a Delirium of his Mind, and did fancy himſelf 
to be bewitch'd, then there will be no Reaſon to 
convict him. 

Now it is urged, that he did this maliciouſly, 
and with a Deſign to take away the Woman's Lite. 
Firſt they tell you, that this Man had been a Ser- 
vant to one Welling a Blackſmith : He came to him 
about four or five Years ago; then he had Fits, 
and was put into the Hoſpital : and being there, he 
pretends he could not eat. After that, he was dumb; 
and after that, he began to be blind ; and being blind 
and dumb, and faſting, theſe were look'd upon to 
be the three Tokens that he was bewitch*d. Then 
the Man had a fancy that he was bewitch'd by this 
Woman, but for what Reaſons does not appear 3 
but his Fancy appear'd to be very ſtrong, that ſhe 
brought him into theſe Miſchiefs. Therefore he 
muſt go and ſcratch her; which he did, and pre- 


. ſently he could ſee and eat. This was look'd on as 


very ſtrange, and People concluded that this Wo- 
man was the Cauſe of theſe Maladies that were up- 
on this Man. It ſeems that this ſcratching was 
thought to be ſo effectual, that he was well for about 
ſix Weeks; after which he appeared to be ill again, 
and his Sight and his Stomach were gone again, and 
then it was propoſed he ſhould ſcratch her again. 
It ſeems that before that, Dr. Martin was deſired to 


come to him, and pray with him, and he did: And 


to try whether he was ſenſible or not, he took him 
by the Hand, and by the Signs he made, found he 
was ſenſible : and therefore he did pity his Condi- 
tion, but could not tell what to make of ic. But 
Welling his Maſter told the Doctor he had received 
great Benefit by ſcratching the Woman before; and 
thereupon deſired ſhe might be ſcratch'd again. 
But he ſuſpecting this might be a mere Counter- 
feit, and that it could not have that Effect, he 
thereupon gets the Woman ſeemingly to conſent to 
be ſcratch'd, being reſolved to try whether this was 
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an Impoſtor or no. And Hathaway pretending him- 
ſelf to be blind, gave him an Opportunity to make 


the Experiment; for he procured another Woman 


to repreſent Sarab Morduck, and ſhe conſented to 
be ſcratch'd in her ſtead z Hathaway was laid up in 


a Bed, and Sarah Morduck was in the Room, and 


ſpake to him. It was obſerv'd, when this other 
Woman, whoſe Name was Jobnſon, was brought to 
repreſent this Aorduck to Hathaway, ſhe put her 
Hand into his, and then he examin'd it, and her 
Wriſt, and her Arm; and ſo it ſeems he had ſome 
Apprehenſions of a Deſign to impoſe upon him. And 
then he proceeds to ſcratch that other Woman, who 


takes it patiently, till the Blood was ready to come; 


and then ſhe was ſuddenly taken away; and ſome 
of the Company ſaid the Blood 1s come, and pre- 
ſently his Eyes opened, and he laid hold on Sarah 
Morduck, and ſeizes her, and did not only appear 
to ſee, but to ſpeak. This is proved to you by 
other Evidence beſides Dr. Martin. Upon this, 
ſays Dr. Martin, you are miſtaken ; you have de- 
ceived the World, you have not ſcratch'd Sarah 
Morduck, but another Woman. When he under- 
ſtood that, he was very much concern'd, and ſcem'd 
to begin to be ill again; and Welling ſaid, he will 
not be well till he hath ſcratch*d the right Woman; 
ſo to appearance he fell ill again. You have heard 
how the Matter had been carry*d on afterwards ; for 
many looked on this Blindneſs and Faſting as an er- 
rant Impoſture. Welling and his Wife complained 
to Dr. Martin, ſaying, you have undone us all, an 
our Family too. What ſhould be the meaning of 
that? What, becauſe he had diſcovered a Cheat, 
therefore they were undone. It ſeemed likely, that 
if it were a Cheat, and Welling not conſcious to 
himſelf of carrying it on, he need not have been 
concern'd at it, But they reſt not here, the Woman, 
Sarab Morduck, muſt be ſcratch'd again; which 
was perform'd with Violence, againſt her Conſent ; 
and the Woman being purſued by the Rabble, not 
able to live quietly in Sch t, was forced to go 
on the other {ide of the Water, and take a Lodging 
there for her Security; where ſhe was again purſued, 
and aſſaulted by Hathaway and others, in a riotous 
Manner, in order to ſcratch her again; and tho? 
Complaint on her Behalt was made of this Vio- 
lence to Sir Thomas Lane, he did not think fit to 
give her any Relief, being (as it ſeems upon ſome 

vidence) poſſeſſed with an Opinion that there 
might be ſome Grounds for purſuing this Woman in 
that manner. She was carried before him, and he 
being informed that this Fellow could not eat nor 
drink, thereupon it was thought convenient . by 
Sir Thomas, in order to make a full Diſcovery, that 
ſhe ſhould be ſcratch'd again; and accordingly ſhe 
was perſuaded to ſubmit to be ſcratched, and pre- 
ſently after the ſcratching, Hathaway did eat, and 
drank very greedily, and thereupon this Woman 
was committed to Priſon. This was thought a great 
Evidence of this Man's being bewitched by this 
Woman, Sarab Morduck. What Rule they have for 
it either in Philoſophy or Divinity, I cannot tell. 
There was a Trial, and the Woman was acquitted, 
and upon full Evidence. He then pretended to have 
faſted for a long Time. That of our Saviour's faſt- 
ing forty Days, is mentioned in Scripture as mira- 
culous, and an Effect of divine Power, being one 
Evidence of the Truth of the Chriſtian Religion, 
Who can imagine, that without ſuch Aſſiſtance, a 
Man can faſt forty Days, or above, and yet con- 
tinue in Health? It is not within the Compaſs of 
my Underſtanding to conceive it; I muſt leave you 
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to conſult your own, and to conſider with your 
ſelves, whether you have any Evidence to induce 
you to believe it to be in the Power of all the 
Witches in the World, or all the Devils in Hel! 
to enable a Man to faſt beyond the uſual Time that 
Nature will allow ; they cannot invert the Order of 
Nature: And if the Thing be impoſſible, and he 
endeavour all this while to make the World believe 
he has faſted ſo long a Time, it is moſt evident he 
is a Cheat; for he muſt contrive to have ſome 
Victuals ſome way or other ſecretly convey*d to him; 
of which the Impoſſibility of his being able to faſt 
ſo long is a Demonſtration. But notwithſtanding 
this Trial, and that this Woman was acquitted 
yet this Matter muſt be carried on ſtill, He Was 
bailed out, and then returns to his Fits again; and 
tho* then he was not blind, or pretended to be fo, 
yet he ſeemed to faſt, and to be dumb again for a 
long Time. This made a great Hubbub about the 
Town, and the People clamour'd that the Man had 
Injuſtice done him in the Trial at the Aſſizes; and 
Reports were ſpread, that the Woman was acquitted 
by Favour or Corruption both of Judge and Jury, 
Upon this Account, the Woman was purſued by a 
Rabble, and came to be in imminent Danger of her 
Life. Wherefore it was thought highly neceſſary 
that the Proſecution againſt this Man, and others 
concern'd with him, ſhould be ſpeedy ; and there- 
upon he was apprehended, and bound to appear in 
the King*s-Bench, and there he pretended ſtill to be 
dumb. His Bail deliver'd him up, and he was ſent 
to the Mar/halſea. There he lay without eating or 
ſpeaking for ſome ſhort time, till it was conſider'd 
that if he was under any real Affliction, it was pro- 
per he ſhould be under the Care of ſome proper 
Perſon : Therefore he was put to the Houſe of 
Mr. Ken/y a Chirurgeon in Felter-Lane, who was 
order'd to take care of him, and uſe him well; 
alſo to watch him, and endcavour to make a Diſ- 
covery of the Truth of his Condition. He was deli- 
ver'd into his Hands the firſt of November laſt. 
The People of the Houſe took care of him, and 
he faſted from Saturday till Monday ; and Mr. Ken- 
ſy aſked him how many Weeks he had faſted, he 
counted on his Fingers twelve: But Mr, Xen 
thought he did not deal truly, but had a mind to 
impoſe upon the World, and therefore he locks him 
up. He eat nothing all Saturday and Sunday: 
But Mr. Ken/y found he had made Water, for he 
diſcovered the Rug or Counterpane of the Bed to be 
wet; and that it appear'd to come from the Teſter 
of the Bed : He madeW ater it ſeems in an old Box, 
and ſet it over the Bed. Drink was offered him, 
but he reruſed it. After this Mr. Ken/y makes uſe 
of this Stratagem : He pretends to quarrel with his 
Maid, and gives her reproachful Language, in the 
hearing of Hathaway ; calling her Hypocrite, like 
unto him. At which the Maid ſeemed to be pro- 
voked ; and out of Revenge, to prevent her Maſter's 
Deſign in making a Diſcovery, ſhe takes an Oppor- 
tunity and ſays to him, Take heed of my Maſter, 
he will betray you. And ſhe had inſinuated her 
ſelf fo far into him, that he began to truſt her. She 
gave him on the Monday a Glaſs of Brandy, which 
he drank, and a Piece of Pudding, which he re- 
ceived and put into his Pocket; and afterwarcs a 
Toaſt and Bcer, which he eat and drank, and after- 
wards he entirely truſted this Woman. And Day by 
Day he did eat plentifully for ſeveral Days together 
in her Preſence, from Tueſtday to Friday Se*ennight 
following, thinking Mr. Kenſy did not fee him; 


but he being in a ſecret Place, undiſcovered by 
Hatha- 
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Hathaway, did ſee him eat and drink ſeveral Days, 
ſometimes he drank ſo much, that he was perfect! 
drunk; and all this while he pretended to faſt, tho 
divers others beſides Mr. Ken/y and the Maid were 
Witneſſes to his eating and drinking. Then it was 
thought to be time to diſcover this to the World ; 
and he was told plainly by Mr. Ken/zy, that he was 
diſcover'd, and if he would tell the Truth, he ſhould 
be pardon'd, ſeeing he could carry it on no longer. 
Now it is plain this Man had counterfeited during 
the Time he was at Mr. Ken/cy's ; tho? that parti- 
cular Time be not laid in the Information, yet it is 
a Continuance of that Time which is laid therein. 
And if he was an Impoſtor by pretending to have 
faſted while he was at Mr. Ken/ey's Houſe, I leave 
you to conſider whether he was not ſo all the while 
before. You hear what Management there has been, 
how he was at Welling's Home, how Pins were pre- 
tended to come from him, how they were made uſe 
of, and Charms ſewed to him. You hear how ſome 
Time ago one Mr. Bateman came to him, hear- 
ing at the beginning of this Buſineſs, he vomited 
Pins: He ſaw ſome on the Ground; when he 
vomited a conſiderable Number, they were linked 
up together; for it is hard to manage ſo many looſe 
Pins ; but when they are linked together, they are 
the eaſter to manage in the Mouth. Here he pre- 
tended to vomit Pins, and would be ſtill putting 
his Hands to his Pocket, and Mr. Bateman fancied 
he pulled them out from thence. Therefore he 
took the Chamber-pot, and would not let his Hands 
come near it; then he vomited no Pins there; and 
he ſearch'd his Pockets, and there were great Quan- 
tities of Pins found therein; neither did he at any 
Time ſeem to vomit any Pins, until he had drank a 
Draught of Ale. But notwithſtanding all this, there 
are People that come and tell you that he was ſick ; 
he was diſturbed, and had theſe Fits. One Woman 
tells you ſhe has watched with him ſeveral Times ; 
lometimes by Night: Another Woman tells you 
that ſhe watched with him, when the other did not, 
and ſometimes by Day; and that he did not eat, 
but was ſick, and out of Order. And another tells 
you, he ſaw him; that he was in great Diſorder, 
threw himſelf backward and forward, and would 
turn his Face round towards his Back ; and that he 
was blind, tho? his Eyes were open. But how could 
he tell that he was blind ? Said he, when I pulled 
him by his Eye-lids, his Eyes did not ſtir; and 
therefore he infers, that he was blind. And then 
they give you an Account that he was in the Hoſpi- 
tal five Months; and that he was weak, and went 
upon his Ancles, and had Quickſilver given him; 
and that he lay ſeven or eight Days, and did not 
cat; but then there was no Apprehenſion of Witch- 
craft, And one Mr. Smith an Apothecary, a Wit- 
nels, called on his part, and a Neighbour, ſaid, he 
knew him four or five Years ago; and that Hathaway 
was then with his Maſter, and had Fits, and would 
fall down, and ſeem to be dead; whether he was 
really ſick, or counterfeited, he cannot tell ; he ap- 
plied his Cupping-glafſes to him, and preſently 
brought him to himſelf. This is one of his own 
Witneſſes. And then there is Mrs. many ; 
ſhe fow him in his Maſter's Houſe, and ſhe ſaid 
his Breath made a Noiſe like the Barking of a 
Dog, and ſhe believed he was bewitched, tor ſhe 
herſelf had been bewitched, and was made to fly, 
and ſhe fancies he was bewitched becauſe of his 
breathing in that manner. And then they tell you 


what Care was taken of him, and he was put 


for a Cheat and Impoſtor. 
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into an empty Houſe about nine or ten Days, 


y and one Man watch'd with him by Day, and ano- 


ther by Night, and how they came to do that : 

And they ſwear they never ſaw him eat or drink 

all that time; but they ſay he did ſeveral Times 
vomit Pins in that time; but it ſrems he was 
put there merely out of Charity, the Pariſh would 

not be charged with him : Then they tell you there 

were People appointed to watch with him, there 

were two Chamber- pots; and in one there were 

Excrements, and there were Pins in it, and Hair, 

and a Piece of a Nail, but after he fat on the 

ſecond Pot, there was nothing found therein 

but they conclude him bewitched. Then there 

are others that ſay he lay as dead, and that they 

took out of his Mouth ſeveral Pins. And then 

you have an Account after the Trial, what happened 

at Mrs, Davenport's, where he was ſent by Dr. 

Hamilton to be tried whether he was an Impoſ- 

tor or not. She ſays ſhe watched with him her- 

ſelf ſometimes, another Woman at other times, 

and another at other times, and that they could 

never perceive that he eat any thing. But there 

is one Mr, Davenport that was with him ſome 

other times, bur he 1s gone to Sea, and could 

not appear. Then comes in at laſt Dr. Hamilton, 

and he tells you he was by when this Matter was 

brought before Sir Thomas Lane, and he could not 

tell what to think of his Faſting, but as to his 

Fits and the Pins, he ſays thole may be caſily 

counterfeited by Legerdemain Tricks, but, ſays he, 

faſting for ſo long, as ſome People did believe 

he did, is more than Nature can bear; no body 

can think the Devil has ſuch a Power to enable 
a Man to undergo it. Tricks the Devil may 
play, but not work a Miracle, it is not to be 
thought that God ſhould let him looſe fo far. 

This is the Sum of the Matter, his pretending 
to be dumb and blind, and to faſt, and to be 
reſtored to his Speech, his Sight, and Stomach, by 

ſcratching this Woman, is fully proved. You are 

to conſider whether he did labour under theſe Infir- 

mities, or counterfeited them, and whether ſcratch- 

ing and drawing Blood of the old Woman, could, 
be effectual to cure him of them, if they had 
been real? If not, then it is a ſtrong Argument 
that theſe Infirmities were counterfeited. His 
ſcratching and drawing Blood of a ſtrange Wo- 
man, inſtead of Sarab Morduck, did ſeem to avail 
him, as much as if he had ſcratch'd her, until he 
underſtood he was impoſed upon; then he ſeemed 
to relapſe to his former Condition. You will re- 
member what paſſed at Mr. Ken/ys, and the Manner 
of vomiting of Pins as was pretended. You are 
to conſider whether this Man was non compos 
mentis, or under a Deluſion 3; therefore I ſhall 
ſpare the troubling, you with more Words, but 
leave it wholly to you. If you do believe, upon the 
whole Matter, that this Man has impoſed upon 
the Magiſtrate and on the World, or endeavoured 
by counterfeitiag theſe Infirmities, to periuade 
People to believe that this Woman was a Witch, 
and had bewitched him, then there is all the Rea- 
ſon that can be, to find him guilty. Bur it you 
believe he did not counterfeit, or that he was x0 
compos mentis, or under any kind of Deluſions, you 
muit acquit him. 


The Fury conſulted; and without going from the Bar, 
brought bim in Guilty. 


A ſhort 
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A ſhort Account of the Trial held at Surrey Aſſizes, in the 
Borough of Southwark, March 26. 1703. 


In an Information, 


azainſt Richard Hathaway, Thomas Welling and Elizabeth his Mie, 


and Elizabeth Willoughby, Wife of Walter Willoughby, «pon an Information for a 


Riot and Aſſault, &c. 


HE Information ſets forth, That the De- 

fendants, with divers other Perſons, the 2 5th 
of September, in the twelfth Year of King William, 
at Southwark, in a riotous and unlawful Manner 
aſſembled themſelves, and made a great Affray and 
Riot; and upon one Sarab Morduck, the Wite of 
Edward Morduck, being an honeſt Woman, and not 
a Witch, nor ever uſing Witchcraft, Inchantment, 
Charm, or Sorcery, did make an Aſſault, and under 
a wicked Colour, againſt the Law, to try whether 
the ſaid Sarah was then a Witch (the Defendant 
Hathaway then falſly and maliciouſly affirming him- 
ſelf to be bewitched by her the ſaid Sarab, though 
ih truth he was never bewitched, and well knew him- 
ſelf not to be ſo) her the ſaid Sarah did then, and 
there ſcratch, wound, Cc. againſt the Peace, Sc. 

The Information further ſets forth, That the ſaid 
Defendants, the 11th of February, in the twelfth 
Yearof King William, at Southwark aforeſaid, aſ- 
ſembling themſelves together riotouſly and unlawful- 
ly, did then and there make a great Affray and Riot, 
and alſo aſſaulted the faid Sarah, and beat, ſcratch'd, 
and wounded her, in Contempt of the King, and 
- againſt the Peace, Tc. 

The Information further ſets forth, That the ſaid 
Defendants, the ſaid 11th of February, did Aſſault 
the ſaid Sarah, and wounded her the ſaid Sarah, 
againſt the Peace, c. 

The Defendants pleaded, Not Guilty, and Iſſue 
was taken thereupon. Ihe Council for the King 
opened the Caſe to this Effect: That the Defend- 
ant's Caſe was the ſame in the other Information. 
Hathaway pretended himſelf bewitch'd, and the 
Contrivance was carried on by the other Defendants 
and divers others; but whether for the Hopes of 
getting Money by it, or out of malice to take away 
the poor Woman's Life, or what the Deſign was, 
was not then known ; but it was certain that ſeve- 
ral Riots and Aſſemblies were made, and great Num- 
bers of People came together in a Body at ſeveral 
Times to Morduck's Houle, and in a violent Manner 
enter'd the ſame, and by Force took her out and 
carried her away to the Defendant Yelling's Houſe, 
where the Defendant Hathaway ſcratch'd her; and 
the other Defendants alſo in a very barbarous Man- 
ner beat her, pulled out her Teeth, tore her Face, 
Hair and Cloaths, threw her on the Ground, ſtamp'd 
upon her Belly, and threw her into the Street, where 
ſhe lay as murdered, until taken into a Neighbour's 
Houſe ; which the Defendants and others in a rio- 
tous Manner beſet, and threatned to pull it down, 
unleſs Morduck (the pretended Witch) was again 
delivered to them. Theſe Riots and Aſſaults hap- 
pened to be encouraged by an Accident, which fell 
out as Morduck was going through Newgate- Market, 
where the People crying out, A Witch, the Rabble 
ſeized her, and threatned to throw her into a Horſe- 
pond ; that one of theſe Rioters being taken away, 


was carried beſore a Magiſtrate in the City, but he 


was ſo far from taking notice thereof, that he de- 


clared that there was Cauſe enough for it; and be- 
ing deſired to aſk the Perſon's Name, refuſed it; 
but the ſame Magiſtrate afterwards ordered the De- 
fendant Hathaway to ſcratch Morduck in his Preſence, 
where were allo preſent ſome of the Aldermen of 
London. Thele Matters being acted by publick Au- 
thority, gave the licentious Mob ſuch a Confidence, 
that even after the Woman was tried and acquit- 
ted, and the Defendant Hathaway committed for an 
Impoſtor, yet he with the other Defendants, did 
again in a riotous manner Aſſault, Scratch, and 
Wound the ſaid Morduck, and purſued her after a 
cruel Manner from Day to Day, till they were taken 
into Cuſtody, in order to be puniſhed for the ſame. 
For which ſeveral barbarous Facts the Detendants 
where then to be tried. 


Then the Council for the King called their Evidence 
to prove the ſeveral Branches of the Information. 


Arah Morduck being called and ſworn, depoſed 

to this Effect: That in September laſt, Richard 
Hathaway came to this Informant in Surrey, as ſhe 
was opening her Window, and being behind, ſcratch'd 
her Face in a very cruel Manner, and forc'd out one 
of her Teeth, and carried away her Cloaths. And 
upon the 11th of February laſt, Thomas Ofbourn, 
Thomas Hatton, with tour other Perſons unknown, 
all in Diſguiſe, came to this Informer's Houſe in 
Surrey, and forced her out of her Houſe, and carried 
her to the Houſe of Thomas Welling, who is Maſter 
to the ſaid Richard Hathaway ; and there the ſaid 
Hathaway, by the Encouragement of the ſaid O/dourn 
and Hation, and the reſt of the Company, did 
again ſcratch this Informant in a moſt barbarous 
Manner; and afterwards Elizabeth, W ife to the ſaid 
Thomas Welling, fell upon her and ſcratch'd her in 
a moſt cruel Manner ; and tore her Face, and tore off 
her Head-cloaths and Hair; and then the ſaid Tho- 
mas Welling gave this Informant two or three Kicks 


on her Belly, and threw her on the Ground and 


ſtampt upon her, and ſo much bruiſed her that ſhe 
was forced to keep her Bed for about a Fortnight. 
And this Informant further depoſeth, That in Sep- 
tember laſt, one Elizabeth Willoughby, the Wife. of 
Walter Willoughby, came to this = Houſe 
in Surrey, and brought a great many Perſons un- 
known to this Informant with her; and the ſaid 
Elizabeth gave this Informant ſeveral Blows with 
her Fiſt, and would have pulled her out of her 
Houſe, for him the aforeſaid Richard Hathaway to 
have ſcratch'd her, he ſtanding at a Corner hard by, 
but was prevented by Mrs. Sarab Hall. And further 
ſaith, That in the Month of September laſt ſhe hav- 
ing occaſion to go into Newgate-Market, a Boy, his 
Name is John Hopkins, called out, ſaying, There 
goes the old Milch; whereupon a great Company 
of People in a riotous Manner, flock*d about her, 
and threatned to throw her into a Horſe-pond _ 


this Informant being got into an Ale-Houſe by the 
Aſſiſtance of ſome Women, avoided the Fury of the 
Rabble, otherwiſe ſhe had been Murdered, as ſhe 
verily believes; and afterwards Mr, Burrel her Land- 
lord, with others his Aſſiſtants came and conveyed 
her home. 

Sarch Hall was the next Witneſs, who ſaid, That 
in September 1700, about $ in the Forenoon, the De- 
fendant 1Willougbby came with Hathaway and others, 
pretending to buy Fruit of Morduck, and told Mor- 
guck ſhe came to have her out, that Hathaway might 
ſcratch her; and Willoughby ſtruck Mord c ſeveral 
Blows, and forced her out of Doors, before Hall 
could come to her Aſſiſtance, who with difficulty 
got Morduc into her Houle again; upon which the 
Defendants Willengbly and Hathaway, and others, 
beſet her Houſe and threatned to pull it down, unleſs 
they had Morduck deliver'd to them; but Hall call- 
ing up her Huſband, who was a-Bed, the Perſon 
went away. 

Robert Adams, and John Bxwrer, both Water- 
men, declared, That plying for their Fair at Ma- 
firs Stairs, they ſaw the De fendant Hathaway come 
behind Morduck as ſhe was opening her Window, 
and took her about the Neck with one Arm, and 
pulled her almoſt to the Ground, and ſcratch'd her 
Face in ſeveral Places till the Blood came, and tore 
her Mouth, and tore her Hood and Headcloaths 
from her Head; and being taken off, Morduck got 
into a Neighbour*'s Houſe, whom Hatbatway would 
have pur ſued in at a Window, had not Adams ſtopt 
him. 

To prove the Riot and Aſſault in February 1700. 

Sarah Morduck declared, That the 11th of Fe- 
bruary, 1700. Thomas Ofbourn, Thomas Hatton, 
with four others unknown, all diſguiſed, came to 
and forced her out of her Houſe, and carricd her to 
the Houſe of the Defendant Welling, Hathaway's 
Maſter ; where Hatbaway, by the Encouragement 
of the Company, ſcratch'd her barbarouſly ; and 
after that Melling's Wite ſcratch'd her, and tore her 
Hair, and Face, and pulled off her Headcloaths ; 
then Welling kick'd her two or three Times on the 
Belly, and threw her on the Ground, and ſtamp'd 
on her, and bruiſed her ſo much, that ſhe was forced 
to keep her Bed for a Fortnight, 

Mrs. Ilall ſaid, That in February 1700, in the 
F.vcning, ſeveral Perfons unknown came to her 
Houſe, and forced Merduck from thence, and car- 
ricd her to Melling's (as ſhe was told): That about 
half an Hour aſter, Mordack was caſt into the Street, 
and being received into a Neighbour's Houſe, Hall 
went to her, and found her Face much torn, in a 
moſt barbarous Manner, and her Legs, Arms, and 
Body cruelly bruiſed and black. | 


Then the Conncil called Witneſſes to prove the Third 
Part of the Information, 


Semuel Burre! being ſworn, depoſed, That Ed- 
mund Jones, in Company with Two more, came to 
his Houſe, and deſired to ſpeak with Morduck, who 
lodged there, who being called to Jones, he aſk'd 
her to go over the Water to be ſcratch*d by Hatha- 
way, who declared he was bewitched by her ; but 
ſhe refuſing to go, Jones ſaid, if ſhe walked London 
he would have her ſcratch*d ; and further, that about 
Eaſter or M bitſan Week laſt, the ſaid Jones came 
to his Houſe with about fourteen Strangers, among 
whom was Hathaway, and would have forced into 
N Chamber; but a Conſtable coming, they 
OL. V. 
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all but Jones diſpers'd, who the Conſtable took, 
and carried before Sir Thomas Laue; but Sir Thomas 
would take no Notice of it. | 

Thomas Knowlton being ſworn, depoſed, That in 
Eaſter Week laſt, Jones and Hathaway, and ſeve- 
ral others, went into Burrel's Houſe, and aſked for 
Sarah Merduck, who was called down to them, 
when Burrel deſired them to go up Stairs into the 
common Drinking- Room, and defired Knoze!ton to 
fee Morduck had no Harm done her. That ſoon 
after came in about fourteen Perſons, one of which 
ſaid, they came to give Hathaway Eaſe, and that 
they would do it before they went, upon which 
Morduck, at Knowlton's Deſire, retired into her 
Chamber. ' 

Thomas Noon being ſworn, declared, That all the 
Time aforeſaid he ſaw Three or Four Perſons, who 
were of Fones's Company, endeavouring to get in- 
to Morduck's Chamber; and upon Noer's aſking 
them their Buſineſs, they cry*d they would ſpeak 
with Morduck, but upon his threatning them they 
went into the Room below Stairs from whence they 
came. 

Henry Armſtrong declared, That in September was 
Twelve- month he faw a great Number of People 
following Morducł, calling her Witch; and going 
home afterwards, he ſaw a Crowd of People at an 
Althouſe Door, near St. Paul's Church-yard, who 
declared Moarduck a Witch; and that he aſſiſted 
Burrel in ſecuring Morduck from the Rabble. 

James Hearne being called, depoſed, that in Eaſter 
or Whitſon Weak laſt, one Jones was apprehend- 
ed for a Riot by him and others committed in Bur- 
relPs Houſe, and carried before Sir Thomas Lane, 
who diſcharged Jones, ſaying there was Cauſe enough 
for the Riot and tho* often intreated by Hearne, 
yet Sir Thomas refuſed to let him know Jones's 
Name. And the faid Hearne further declared, That 
the Day after Jones was carried before Sir Thomas, 
he and Burrel, by Sir Thomas's Directions, carried 
Morduck before him, where were preſent Sir Owen 
Buckingham and Dr. Hamilton and the Defendant 
Hathaway. That Sir Thomas would have had Mer- 
duck ſcratched by Hathaway, which ſhe refuſed, un- 
leſs ſhe might be at Peace for the future : And af- 
ter Dr. Hamilton had given Hathaway ſome Beer, 
Sir Thomas would have had Morduck {cratch'd z but 
the Doctor ſaid, Let her alone a little, to ſee what 
Effect the Drink would have on Hathaway; and 
ſaid, if ſhe was ſcratch'd it would be ſaid that the 
Scratching, and not the Drink made the Alteration. 
And when Sir Thomas had heard ſome more Diſ- 
courſe of Hathaway's vomiting Pins, &c. Sir Thomas 
ſaid again, let her be ſcratch'd; but Hearne oppoſed 
it; ſaying, ſhe had been too much abuſed already, 
notwithſtanding which, Sir Thomas ordered Hatha- 
way to ſcratch her, and ordered her to be ſtript and 
ſcarch'd by ſome Women in his own Houſe. That 
Hearne ſeeing Sir Thomas's Reſolution, bid him ſa- 
tisfy himſelt. After which Sir Thomas committed 
Morduck to Wood fireet-Cempter, and refuſed 500 J. 
Bail for her Appearance : But upon Application 
made to him by Dr. Barton and Dr. Martin, Sir 
Thomas accepted Hearne's and his Brother's Bail for 
Morduck, 


The Witneſſes for the Defendants being called 
and heard, and the Right Honourable Lord 
Chief Juſtice Holt having ſpoken to the Fury, 
they withdrew, and ſoon after brought them all 
in Guilty. | 
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— =o H E Court being ſet, the Priſoner was 
SETENE called, and the Clerk of Arraign- 
ments ordered Proclamation to be 


= * => 
: 1 5 5 made, for the Under Sheriff of Suſſex 
Dc return the Precept, and the Keeper 
of Newgate to bring into Court the Body of James 
Boucher. Accordingly the Precept was return'd, 
and the Prifoner ſet to the Bar. 

Clerk of Arr. James Boucher hold up thy Hand. 
(Which be did). 

Then the Grand Fury of Suſſex's Preſentments were 
read, 


Snfſex. i. <* HE Jurors for our Lady the 

- Queen, upon their Oaths do pre- 
e ſent, That James Boucher, late of London, Gent. 
who was a Subject of the late King Lilliam the 
„ Third, and now Subject of Queen Anne, after 
the 11th Day of December 1688, viz. the firſt 
Pay of Augiſt 1689, was in the Kingdom of He- 
land, and after and before the Third Day of De- 
* cember 1697, viz, the firſt Day of December 
<« 1694, the ſaid James Boucher did voluntarily go 
4 into the Kingdom of France, without Licence 
& from the late King William the Third, or from 
& the late Queen Mary: And that the faid 7ames 
& Boucher, on the ſaid third Day of December 1697, 
e was not within the Dominions of the late King 
% William the Third: And that he the ſaid James 
& Boucher, not having the Fear of God in his Heart, 
e nor weighing the Duty of his Allegiance towards 
* Our ſaid Lady the Queen, that now is, his Su- 
e preme, True, Legitimate, Lawful and undoubted 


Lady; and as a falſe Traitor againſt our ſaid 


& Lady Anne, the Queen that now is, after the 
% 14th Day of January 1697, viz. the tenth Day 
e of December, in the ſecond Year of the Reign of 
* our Lady Aune, the Queen that now is; did 
1 Traiterouſly return and come into the Kingdom 


4 of England, viz, at Eaſt Bourne in. the County of 


„ Suſſex, without Licence from the late King Wil- 
&* {iam under his Privy Scal, or from our ſaid Lady 
* the Queen under her Privy Seal, obtained; 
„ againſt the Duty of his Allegiance, and againſt 
* the Form of the Statute in this Caſe provided, 
and againſt the Peace of our ſaid Lady the Queen, 
© her Crown and Dignity, Cc.“ 


Clerk of Arr. What ſaycſt thou, Art thou guilty 
of the ſaid Treaſon, whereot thou art indicted, or 
not guilty ? 

F. Boucher. Guilty. 

L. C. J. Holt. What ſay you? Speak out, 

F. Boucher. Guilty, | 

Clerk of Arr. James Boucher hold up thy Hand. 
(Which he did.) 

Then the Second Preſentment was read. 


Suſſex iT. ©* HE Jurors of our Lady the Queen, 
on upon their Oaths, preſent, That 


James BoUCHER, * Gent. at 


James Boucher, late of London, Gent. who was a 
«© Subject of the late King William the Third, and 
now a Subject af her preſent Majeſty ; after the 
** 13th Day of February 1688, and before the 3d 
* of February 1697 (viz.) the firſt Day of Auguſt 
* 1689, was in Arms in the Service of the late 
„King James, in Europe, viz. in the Kingdom of 
& [reland ; and that the ſaid James Boucher, after- 
* wards and before the ſaid third Day of Decem- 


ber 1697 (viz.) the firſt Day of December 1694, 


did voluntary go into the Kingdom of Frazce, 
and the Third Day of December 1697, was not 
within the Dominions of the late King liam. 
„That the ſaid James Boucher, not having the 
% Fear of God in his Heart, and not regarding the 
„Duty of his Allegiance to our Lady the Queen, 
his Supreme, True, Lawful and undoubted La- 
& dy, and as a falſe Traytor againſt the ſaid Lady 
* the Queen, after the 14th Day of January 1697, 
* viz. the 10th Day of December, in the ſecond 
«© Year of the Reign of our ſaid Lady the Queen, 
did Traiterouſly return and come into this King- 
dom of England, viz. at Eaſt Bourne in the County 
of Suſſex, without Licence from the late King 
© I/iliam under his Privy Seal, or from our ſaid 
* Lady the Queen, under her Privy Seal obtain'd; 
* againſt the Duty of his Allegiance, and againſt 
* the Form of the Statute in this Caſe made and 
provided, and againſt the Peace of our faid La- 
dy the Queen, her Crown and Dignity, &c.” 


Cler of Arr. How ſayeſt thou, art thou Guilty 
of the ſaid Treaſon whereof thou art indicted, or 
not guilty ? 

J. Boucher, Guilty. 

J. Boucher. My Lord, I humbly beg that I may 
have leave to ſpeak Two or Three Words. 

L. C. J. Holt. What would you fay ? 

J, Boucher. My Lord, I humbly beg leave to 
ſpeak Two or Three Words, 

L. C. J. Holt. Ay, let us hear what you have 
to ſay. 

J. Boucher, My Lord, it is very well known, 
that I have ſollicited this Two Years for Leave to 
come over into England, And while I have becn 
in France, I have done all that I could to ſubſiſt the 
Engliſh that were brought Priſoners to the French 
Camp, and have to my Power aſſiſted them with 
Money, and other Neceſſaries, eſpecially one Troop 
of Horſe. I apply'd my ſelf to Colonel Lumly, and 
he promiſed to lay my Caſe before the Queen. But 
not hearing from him, I went to his Son, and he 
told me he had no Opportunity to acquaint the 
Queen with it. Afterwards I was taken going for 
Holland, and then I ſent to Colonel Lumly, and he 
promiſed to Remember me. And I continued till 
to ſollicit the Service of Her Majeſty's Subjects, and 
have procured their Horſes that have been taken 
from them, to be reſtored to them. I ſpoke to Co- 
lonel Godfry, and he promiſed to ſpeak to 
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who promiſed to make it their Intereſt to procure 


my Return, And after the Camp was over, I 
came over into England at Noon. day, with my 
Children, and ſent up a Letter to my Lord Not- 
tinzham to acquaint him where I was. I's true, I 
followed King James into Ireland, but had no Com- 
miftion, only ſerved the Duke of Berwick as Aid du 
Camp. And afterwards I went into France, but 
never ſerved there with any Commiſſion, but as 
after of the Horſe to the Duke of Berwick. And 
did hope that the Articles of Limerick would tak: 
oft a great Part of my Offence. My Lord, I hope 
you will repreſent my Caſc tavourably to the Queen. 

Dr. Sandys. My Lord, I beg leave to ſpeak a 
Word or two on Bchalt of the Frifoner. My Lord, 
I follicited —— 

L. C. J. Holt. What you can ſay to us will 
ſignify nothing; bur if you have any thing to ſay 
for the Priſoner, you mult apply yourſelf elſc- 
where. 

Mr. At. Gen. My Lord, as it is my Duty, I 
demand Judgment againſt the Prifoner, upon his 
Conteſlion of the two Indictments. 

Clerk of Arr. James Poiicher, thou haſt been in- 
dicted on two Indictments, and confeſſed thyſelf 
Gailty of both, What halt thou to ſay why Sen- 
tence of Death ſhould not be pronounced againſt 
thee ? 

J. Beacher. I hope your Lordſhip will be pleaſed 
to intercede for me to the Queen. 

Clerk of Arr. My Lords, the Queen's Juſtices 
do ſtrictiy command all Perſons to Keep Silence 
while Judgment is giving, on Pain of Impriſon- 
ment, 

J.. C. J. Holt. Mr. Boucher, you are, by your 
own Contcfſion, convicted of Hligh-Treaſon, for 
which Judgment of Death is to be pronounced upon 
you, and which you are to ſuffer under thoſe Cir- 
cumſtances which the Law hath appointed. 

Ihe Fact of which you were Accuſed, and have 
row Confeſſed, is, That ſince the Eleventh Day of 
December, 1688, you went into France without Li- 
cence either from the late King or Queen, and have 
returned ſince the Fourteenth of January, 1697, 
without any Licence under the Privy Seal, either 
irom the late King, or her Majeſty that now is; 
which Fact is made High- Treaſon by the Statute of 
the ninth Year of the late King- 

The Wiſdom and Juſtice in making that Law, 
will be very evident to any one that will but reflect 
upon the Poſture of our Affairs at that Time: For 
in the Year preceding to that of the making thereof, 
there was an horrid Conſpiracy formed from among 
that Party of Men who had ſo left the Kingdom, to 
allaſſinate the late King; to introduce a Popi/ſh and 
[reiich Power, for the Subverſion of the Proteſtant 
Religion, and the Liberties and Properties of the 
| People of England : Which was managed with that 
Privacy, carried on with that Secrecy, that it was 
not diſcovered, nay, not ſo much as ſulpected, un- 
til it arrived to that Maturity, that it was come to 
the very Point of being put in Execution. 
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The Truch of which is very clear, as well as by 
the Proofs produced at the Trials of ſeveral of the 
Malefactors, as even by their own Ccntcflion, 
In the following Year the Peace of Ry/wick was 
made, whereby. the Intercourſe was reſtored between 


England and France. From thence it was evident, 
that divers of that Party of Men would return into 
the Realm, and thereby have an Opportunity to 
revive and carry on that horrid Deſign, in the Suc- 
ceſs whereof they had been fo diſappointed 3 for 
which, no doubt, they were not a little enraged, 
and it could not be otherwiſe expected but they 
would make uſe of it: For thoſe of the ſame. 
Principles will be guilty of the ſame Practices. 

Therefore it was neceſſary to make a Returning 
into England by any of thoſe who were under thete 
Circumſtances, to be ſo very penal, unleſs they 
ſhould firſt give Satisfaction to the Government, 
either of their Innocence or Repentance, and obtain 
a Licence and Approbation for their Return, unger 
the Privy Scal; for their Returning in any other 
Manner, is a Danger to the Queen's Perſon, and 
her Kingdom, 

This Treaſon, tho? it ſeems, and is new in the 
Form, yet it is compounded of an old Treaſon, 
known in the antient Law of the Kingdom, which 
is, that of adhering to the King's Enemies. For 
what can be thought of thoſe who, in Time of War, 
ſhall abandon their own Country, be harboured and 
protected in any Enemy's Country, for being of 
an Intereſt inconſiſtent with, even repugnant to, 
that of their own ?' 

What your Deſign might be in returning in this 
Manner, whether to revive and purſue thoſe wick- 
ed Practices, your own Conſcience is your Wit- 
nels, and will be your Judge ; and if that ſhall ac- 
quit you, it will be for your Advantage in the 
World to come. But you are an Offender againſt 
the Law of the Land, which hath made this your 
Offence to be High-Treafon, and therefore that 
Judgment appointed for one guilty thereof muſt be 
pronounced ; the Court therefore doth award, That 
you be conveyed from hence to Newgate, the Priſon 
from whence you came, and from thence you are io be 
drawn upon a Hurdle to Tyburn; where you are to 
be hanged by the Neck, and while you are alive to be 
cut doton, your privy Members to be cut off, and your 
Bowels to be cut wut of your Body, and burnt in your 
View ; your Head is to be cut off, and your Body is to 
be divided into four Parts, and your Head and your 
Quarters are to be diſpeſed as ber Majeſty ſhall 
appoint. And the Lord have Mercy upon your 
Soul. | 

Clerk of Arr. Goaler, look to your Priſoner. 

F. Boucher, My Lord, I beg that my Friends 
may have Leave to come to me. 

L. C. J. Holt, You ſhall have ſuch as is uſual, 
and as is fitting. 

Clerk of Arr. Take away the Priſoner. 


Accordingly he was carried back to Newgate, but 
was repriev'd, 
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CLXXIX. The Trial of David Linpsav, at the Old-Bailey, 
for High-Treaſon. April 19. 1704. 3 Ann. 


n Court being ſet, Proclamation was 
made. | 


& Clerkof Arr. David Lindſay, hold up 
pour Hand (which be did). Thou ſtanideſt 

indifted by the Name of David Lindſay 
of London, Gent. for that thou being a Subject of the 
late King William, and now a Subjeft of her pre- 
ſent Majeſty, after the Eleventh Day of December, 
1688, viz, the 26th Day of March, 1689, as 
in the Kingdom of England, viz. at the Pariſh of S.. 
Martins in the Fields, in the Conuty of Middleſex ; 
and afterwards and before the Third Day of Decem- 
ber, 1697, viz. the Firſt Day of October, 1696. Thou 
the ſaid David Lindſay did voluntarily go into France 
without Licence from the late King William or the 
late Queen Mary; and that thou the ſaid David 
Lindſay, on the /aid Third Day of December, 1697, 
was not within the Dominions of the late King Wil- 
liam ; and that thou the faid David Lindſay not hav- 
ing the Fear of God in thy Heart, nor weighing the 
Duty of thy Allegiance towards our Lady the Queen 
that now is thy Supreme, True, Legitimate, Lazful 
and undonbted Lady; and as a falſe Traytor againſt 
onr ſaid Lady Anne, the Queen that now is, after the 
14th Day of January, 1697, viz. the 10th of De- 
cember, in the ſecond Year of the Reign of cur Lady the 
Queen, did traiterouſiy return and come into the King- 
dom of England, viz. at the Pariſh of St. Martins 
in the Fields, in the Coun!y of Middleſex, <vithout Li- 
cence from the late King William under his Privy 
Seal, or from our ſaid Lady the Queen, under her 
Privy Seal obtained ; againſi the Duty of thy Allegt- 
ance, and againſt the Form of the Statute, and againſt 
the Peace of our Lady the Queen, her Crown and Dig- 
nity, &c. 


Mr. Lindſay (taking a Paper out of his Pocket, read 
it to the Court), My Lord, I am very ſorry I am 
ſo unfortunate as to fall under the Diſpleaſure of the 
Government; and being willing to fave the Court 
all unneceſſary Trouble upon my Trial, Igave there- 
fore reſolved to confeſs moft of the Facts charged 
upon me in the Indictment, viz. As to my being 
in France, and coming mto Eng/and without Li- 
cence. But I am adviſed that there is ſomething ſo 
ſingular for my Benefit in this Caſe, that I beg your 
Lordſhip to hear me by Council before my Arraign- 
ment; the Council I deſire, are Mr. I illiams and 
Mr. Raymond. 

Mr. Att, Cen. My Lord, he 
Sir Ede. Northey. might have had Council aſſigned 
him before, if he had deſired it. 

L. C. J. Trevor. You ſhall have theſe Council 
aſſigned you which you deſtre. 

* Mr. Soll. Gen. My Lord, I 

* Sir Simon Harcourt. ſuppoſe this is not deſired now, 
with any Deliga to delay the Tri- 

al 3 the Priſoner muſt firſt plead to his Indictment. 

L. C. J. Trevor. If his Council be here, we are 
wiliing to hear what they have to ſay. 


Clerk of Arr. Call Mr. Williams and Mr. Nux. 


mond (who came into the Court ), 


L. C. J. Trevor. Mr. Raymond and Mr. IWilliams, 
the Priſoner here deſires you may be of Council tor 
him, and the Court have aſſigned you to be of 
Council for him accordingly. | 

Mr. Att. Gen. He has heard the Indictment read 
to him, but he has not yet pleaded to it. X 

Mr. Zi:4/2y. My Lord, I deſire to be heard by 
my Council tirft. ; 

Mr. Raymond. My Lorg, I apprehend Mr. Lind. 
faz”s Intention is, to give the Court as little Trou- 
ble as may be, and therefore the Facts, of which he 
is Guilty, and that are charged upon him in this In- 
dictment he will confeſs. But, my Lord, he has 
been adviſed by his Friends, and other Council, 
that his Caſe has ſomething particular in it, which 
he hopes will be for his Advantage, and deſires to 
have the Benefit of what can be pleaded, beſides 
Guilty or not Guilty. | 

L. C. J. Trevor. Is there any other Plea, that he 
can plead ſpecially? 

Mr. Williams. My Lord, not any that we know 
of; I deſired him to adviſe with ſome other Perſons 
about it; I hope he has done ſo. As to the Pri- 
ſoner's Confeſſing, or pleading Not Guilty to the 
Indictment, it's a Matter of Prudence, and not of 
Law. 

J. C. J. Trevor. Let him plead then. 

Clerk of Arr. David Lindſay, art thou Guilty 
of this High-Trealon, whereof thou art indicted, or 
not Guilty ? 

David Lind/ay. Not Guilty, 

Clerk of Arr. Culprit, how wilt thou be tried? 

David Lindſay. By God and my Country. 

Clerk of Arr. God fend thee a good Deliver- 
ance, 

Mr. Lindſay. My Lord, I have one Favour to 
beg, that my Wite and Children may come to me. 

L. C. J. Trevor, I think he may have that Li- 
berty, in the Preſence of the Keeper, if you have 
nothing to object againſt it. 

Mr. At. Gen. My Lord, we are willing they 
ſhould come to him, in the Preſence of the Keeper. 
We will not abridge any Man of what he can rca- 
ſonably and juſtly deſire. | 

L. C. J. Trevor, Have you pitch'd upon any 
Time to appoint for the Trial? 

Mr. Att. Gen, Yes, my Lord, on Monday next, 
if it ſuit the Court. He ſhall have a Copy of the 
Pannel, and all other Things that are fit tor him. 
I ſuppote, my Lord, the Priſoner is now commit- 
ed to the Sheriff, as is uſual on theſe Occaſions, 

L. C. J. Trevor. Les; he is committed to the 
Care of the Sheriff. 

Clerk of Arr. Where is the Keeper of New- 
gate? (He appeared, and took Charge of the Priſoner. 
And then the Court adjourned till Monday, Nine «f 
the Clock). | 


Monday, 


1704. O. B. 
Monday, April 24, 1704. 
HE Court being ſet, and the Pannel called 


over, as uſual, the Priſoner making no Ex- 
ceptions; the following Gentlemen were ſworn upon 


the Jury: 
Timothy Lenoy, Eſq; | Tho. Ellis, Eſq; 
Richard Brown, Eiq; Nich. Goodwin, Eſq; 


Tho. Blackmore, jun. Eſq; 
Will. Snelling, Eſq; 
Peter Lekeux, Eq; 

Fo. Pack, Eſq; 


Foſeph Jorey, Eſq; 
Tanner Arnold, Eſq; 
Artbar Bayly, Eſq; 
George Ford, Eſq; 


L. C. F. Holt. You, Gentlemen, that are ſworn, 
go within the Bar. ; 

Clerk of Arr. David Lindſay, hold up thy Hand 

(cobich be did). Gentlemen of the Jury, look upon 
the Priſoner, and hearken to the Charge. He ſtands 
indicted by the Name of David Lindſay, of the 
City of London, Gentleman, Sc. as before in the 
Indictment. Upon which Indictment he hath been 
arraigned, and hath pleaded Not Guilty, Your 
Charge is, to enquire whether he be guilty of the 
ſaid Treaſon, whereof he ſtands indicted. If you 
find him Guilty, you are to enquire what Goods 
and Chattels he had ar that Time, or if he fled for 
it. But if you find him Not Guilty, you are to ſay 
ſo, and no more. And ſtand together, and hear 
your Evidence. 
Mr. Morley. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, This is an Indictment 
preterred againſt David Lindſay, the Priſoner at the 
Bar, for High-Treaſon ; for that he being a Sub- 
ject ot the late King William, and now a Subject 
of her preſent Majeſty, after the Eleventh Day 
of December, 1688, viz. the Twenty-ſixth Day of 
Varch, 1689, was in this Kingdom of England, 
viz, in St. Martins in the Fields, in the County of 
Midlefox, and afterwards and before the Third Day 
of December, 1097, viz. the Firſt Day of Oteber, 
1696, the Priſoner did voluntarily go into France, 
without Licence either ſrom the late King William, 
or the late Quzen Mary : And that the Priſoner, on 
the Third Day of December, 1697, was not within 
the Dominions of the late King /#/://zam. But the 
Priſoner, not weighing the Duty of his Allegiance 
wwards our Sovereign Lady the Queen, did, as a 
lalſe Traitor, after the 14th Day of January, 1697, 
viz. the 10ch Day of December, in the ſecond Year 
ot the Reign of her now Majeſty, traiterouſly re- 
turn and come into this Kingdom of England, viz. 
in the Pariſh of St. Martins in the Fields, in the 
County of Middleſex, without Licence either from 
the late King William under his Privy-Seal, or 
from her now Majeſty under her Privy-Seal; and 
tits he hath done againſt the Duty of his Allegiance, 
and againſt the Form of the Statute in this Caſe 
made and provided. To this Charge he hath 
pleaded Not Guilty. 

It we prove him Guilty, I doubt not but you will 
find him ſo. 

Mr. Lindſay. I ſhall give your Lordſhips, and 
the Court, as little Trouble as may be. I ſhall 
only beg Leave to ſtate my Caſe truly before you, 
and then I ſhall ſubmit to your Judgment. 

L. C. J. Holt. Mr. Lindjay, it you had a mind 
to confeſs, you ſhould have done it before; now the 
Jury are to enquire whether you are Guilty or not. 

Mr. Lindſay. My Lord, I only deſire to be heard 
as to the Fact. 

L. C. J. 1%. You muſt ſtay till the Queen's 
Evidence is heard, and then you may ſay what you 
can, 
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Mr. Williams. My Lord, his Intentions may be 
as to ſome Things to ſave the Time of the Court; 
and perhaps to eaſe the Queen's Council of ſome 
Trouble, 

L. C. J. Holt. Let the Queen's Council ſtate the 
Evidence firſt, and then it may be proper for him to 
ſay what he will, 

Sir T. Pozvis [the Queen's Serjeant]. You muſt 
either confeſs the Treaſon where with you are charg- 
ed, or elſe we muſt proceed to prove it. 

L. C. J. Holt. If you open the Evidence, then ic 
may be he will confeſs ; but it muſt be firſt opened. 

Sir T. Powis, My Lord, there is nothing meant by 
us to reſtrain him in any thing that he has to ſay; all 
that we deſign is, to put him in a proper Method. 
It is proper that he ſhould underſtand the Caſe. 
He has pleaded Not Guilty, and we are under a 
Neceſſity to ſhew what Evidence we have to prove 
him Guilty. My Lord, this Indictment is founded 
on an Act of Parliament made in the ninth Year 
of the late King William. And it is grounded on 
very good Reaſons ; for, as it is taken notice of 
in this Act, there had been a former Act made 
in the third and fourth Years of the Reign of 
the late King William and Queen Mary, by which 
it was made High-Treafon for any to repair into 
Trance without Licence; that any one that did ſo, 
ſhould fall under the Guilt of High- Treaſon. But 
that Act was calculated only for the Time the War 
laſted, and was of no longer Continuance ; and 
there being a Peace concluded, the Preamble of 
this Act takes Notice, that thereby it would become 
neceſſary for the carrying on of Trade and Com- 
merce between England and France, that there 
ſhould be a Freedom of going and coming out of, 
and into the ſaid Kingdoms reſpectively. And 
therefore the Act further ſays, That whereas ſe- 
veral Perſons who had been in Arms, or had been 
engaged in trraſonable Practices againſt the King 
and Government, and other diſaffected Perſons (as 
all that reſorted into France without Licence, du- 
ring the War, were ſuppoſed to have ſufficiently 
ſhewed themſelves difatfected ro the Government) 
therefore the Act goes on, and provides againſt 
the Miſchiefs that might enſue 3 and ſays, If any 
of his Majeſty's Subjects, who had voluntarily, ſince 
the Eleventh of December, 1688, gone into France 
without Licence, and ſhould at any Time, after 
the 14th of January, 1697, return into England 
without Licence, that ſuch Perſon, ſo doing, ſhould 
fall under the Guilt and Penalty of. High-Treaſon. 
This is the Subſtance of the Act upon which the In- 
dict ment is formed. Now, that which we have to 
charge and prove upon the Priſoner, 1s, That he was 
here in England after the 11th of December, 1688. 
We are ready to prove that he was here in the Be- 
ginning of March, 1689, that he went into France 
in Oeber, 1696, that he afterwards returned into 
England in December laſt, We ſay, he went into 
France without Licence, and returned without Li- 
cence ; and it will be his Part, if he can, to make 
it appear otherwiſe. If he does not admit theſe 
Facts, we ſhall call our Witneſſes to prove them 
upon him. If they are Facts that he admits, then 
he may regularly proceed. 

Mr. Lindſay. My Lord, may I ſpeak now ? 

I. C. J. Holt. Yes, you may. 

Mr. Lindſay. My Lord, I do confeſs, that being 
a Native of Scotland, and never having had any 
Office in England, I did go into France with- 
out his late Majeſty's Licence, after the Time men- 
tioned in the Act; and I did continue 
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Sea, till J was informed that her Majeſty did, 
according to her uſual Clemency, by her Gracious 
Proclamation in 170, give a general Pardon to all 
her Subjects; and being deſirous to take the Ad- 
vantage of it, and to return to my native Country, 
I came into Scotland, where I preſented myſelf 
before the Government, and had the Benefit of 
the Queen's Proclamation allowed me. W hereupon, 
my Lord, being adviſed by ſome eminent Council 
there, that I was as free to come into England, as 
any other Subject; and having my Wife and Chil- 
dren here, I came to London by the Way of Ber- 
wick, Therefore, my Lord, humbly conceiving, 
in theſe Circumſtances, that I am not guilty of 
Treaſon within the Intent of this Act, I deſire to 
be heard by my Council. | 

L. C. J. Holt. You own you went into France 
ſince the 11th of December, 1688, 

Mr. Lind/ay. Yes, my Lord. 

L. C. J. Holl. From what Place did you go into 
France, from England or from Scotland ? 

Mr. Lindſay. From England. | 

L. C. J. Holt. Then he confeſſes the whole Fact. 

Mr. Soll. Gen, But, my Lord, he was there be- 
ſore 1697. 

L. C. J. Heli. You muſt agree on the Fact. II. 
ſays he did go into Scotland within the Time men- 
tioned in that Proclamation. And being in Sce- 
land, he ſays, he did adviſe with ſome learned Coun- 
cil, and they told him he might ſafely come into 
England: Now, do you admit that he did go 
into Scotland on that Occaſion of the Q icen's Pro- 
clamation ? 

Mr. Att. Gen. My Lord, as to that Fat, we 
cannot admit it. There was no Licence mentioned 
in it, the Proclamation gives no Licence to come 
into England, only a general Pardon. What his 
Council will make of it, I cannot tell. 

L. C. J. Holt. Do you expect it ſhould] be proved? 

Mr. Att. Gen. It he will ſhew us the Procla- 
mation, if it be the ſame that I have I will allow 
it. 

L. C. J. Ht. Produce that Proclamation, look 
upon it, it may be you will admit it without any 
further Proof. 


Then the Proclamation was produced, and Mr. 
Altorney General looked tn it. 


Sir T. Potois. Will they have it read? | 

Mr. Att. Gen. It may be read if they deſire it. 

Mr. Williams. My Lord, wedeſire it may be read. 

Sir T. Potois. My Lord, we would not have it 
Jook*d on as a Thing of Right to be read, without 
further Proof. 

L. C. J. Holt. No, that is of Grace, it is a vo- 
luntary Offer of yours. 


Mr. Att. Gen. Then I ſhall not oppoſe the read- 


ing of it. 

L. C. J. Holt. Then you do admit that to be the 
Queen's Proclamation for Scotland. 

Mr. Att. Gen. Yes, my Lord. 

Mr. Williams. I deſire to know, whether they 
admit the Priſoner to be a Native of Scotland ? 

Mr. Att. Gen. We do not know that. 

L. C. J. Holt, Then you mult prove it, if you 
think it material. 

Sir T. Potois. My Lord, he went from England 
into France, and returned from race into England 
again. 

. C. J. Holt. He muſt be taken for a Native of 
England, unleſs he can prove the contrary. 


179. The Trial of David. Lindſay 


3 Ann. 


Mr. Williams. My Lord, ſhall we firſt read the 
Proclamation, or prove him a Native of Scotland? 
L. C. J. Holt. Read the Proclamation firſt. 
[Then the Clerk read the Proclamation.] 


A Proclamation of Indemnity. 


ANNE R. 

M A by the Grace of God, Queen of 
Scotland, England, France and Ireland, 
Defender of the Faith, Sc. To all and ſun- 
* dry our good Subjects, to whom theſe Preſents 
do or may concern, greeting. Foraſmuch as it 
* has been, and is, our conſtant Reſolution and 
«© Delign to eſtabliſh the Peace, and promote the 
Welfare of our People; not only by procuring 
* the'equal and impartial Adminiſtration of Ju- 
** ſtice, but alto by ſuch a Mixture of the benign 
Influences of our Goodneſs and Clemency, as 
may belt compoſe ail Diſtempers, and give a juſt 
„ Aflurance againſt all Fears and Jealcuties : And 
* for that Effect, we being deſirous to complete 
* the Indulgence that hitherto we have ſhewed, 
and to reclaim even ſuch Offenders as might 
* juſtly have expected the deſerved Effects of our 
Diſpleaſure. And that for Time to come, we 
* may by a Gracious Pardon and Act of Oblivi- 
** on, eltabliſh firm Peace and Concord amongſt 
all our Subjects. Therefore we, of certain 
* Knowledge, and by Virtue of our Sovereign 
Power and Authority, Pardon, Remit, Indem— 
* nify, and for ever Acquit, all and every one 
of our Subjects, of all Crimes of Perducllion, 
* Rebellion, Trea/on, Concealing of Treaſon, Har- 
* bouring, Receipt, Supplying, Correſpoxding and 
© Intercommuning with Rebels, and Dec.rred 
Enemies, the impugning the Dignity and the 
© Authority of the Eſtates of Parliament, and all 
other Kinds of Treaſon or Leſe Majeſty, whe- 
ther Common or Statutory, and of all Crimes 
of Leſing-making, whether to us or our Sub- 
& jets, or to our Subjects of us, Depraving or 
Miſconſtruing our Laws, or of any of our Pro- 
% ccedings, or Miſrepreſenting or Slandering us 
or our Proceedings in any Sort; and all Breaches 
© or Abulcs of, or Malverſations in publick Trufits, 
„with all cth:r Crimes, Delinquencies or Trang 
% greſſions of whatſoever Nature or Quality, com- 
* mitted, acted or done by any of Her Subjects 
„ by Word or Writ, or incurred by any ther 
„Ad ether by Commiſſion or Omiſſiun, preced- 
« ing the Date of theſe Preſents, and which di- 
* rectly or indirectly are, or may import the 
„ Contravention of any Law or At of Parlia- 
„% ment, Cuſtom or Conſtitution of that our 
* antient Kingdom; and that in ſo far as the 
«© fame may wifer any Pain er Puniſhment again 
& any of our Subjefts, either in their Lives, For- 
„ tunes, Eſtates, Fame or Reputation. All which 
* we by Virtue of our Royal Power and Autho- 
e rity aforeſaid, Will, Declare and Ordain to be 
& hereby Pardoned, Acquitted and Indemniked, 
and put in perpetual Oblivion; axd that this 
General Pardon and Indemiity ftall be as valid 
% and effeftual to all our Subjefts for their Exo- 
e neration and Diſcharge of all Pains and Purijh- 
* ments, as if every particular Crime, Offence, 
* Delinquency or Miſdemeanor were here /et - 
* down, and as if Remiſſions, under our Great Seal 
© were paſt and granted ſor the ſame, herewith 
«© we for Ourſelves aud Succeſſors diſpenſe for 
« ever, Like as we hereby Prohibit and Diſ- 
charge 
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charge any of our Miniſters or Judges to call in 
« Queſtion, or proceed againſt any of our ſaid 
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« Subjects for the ſaid Crimes, and their Crimes 
« and Puniſhments in any Time coming; Declar- 
« ing and Ordaining this our general Pardon and 
« Judemnity to be interpreted and underſtood in the 
« moſt benign, favourable and comprehenſive Senſe the 
% (ame can admit, for the Security of our Subjects. 
« Excepting always forth and from this gene- 
ral Pardon and Indemnity, all. Fore-faulters, 
and Sentences, and Dooms thereof, and all pe- 
&« cunial Fines and Unlaws already paid or tranſ- 
te ated z and but prejudice to us, or theſe com- 
t miſſioned by us, to call all Collectors and other 
&« Intromitters with publick Money, to give Ac- 
« count of their Intermiſſions, and to make Pay- 
ment of what ſhall be found due by their 
t Intermiſſions. And farther excepting, all Man- 
« ſlaughters, Murders, Aſſaſſinations, Witchcrafts, 
Fire, Raiſings, Depredations, Robberies, Rapes, 
Spulzies, Theſts, Houſe-breakings, Mutilations, 
Adulteries, Blaſphemies, and Delinquences of 
« Immorality. All which Crimes, and thoſe 
« guilty thereof, are no ways to be comprehended 
« in, or have any Benefit by this our Pardon and 
„ Indemnity as the ſaid Crimes excepted. And 
« Jaſtly, to the end all our good Subjects may have 
« Notice of our Royal Will and Pleaſure, we do 
hereby command our Lion King at Arms, and 
© his Brethren, Heraulds, Purſivants, and Meſſen- 
« gers at Arms, to make due Publication hereof at 
„the Market-Croſs of Edinburgh z for all which 
„ theſe Preſents ſhall be a ſufficient Warrant.” 
Given at our Court at St. James's, March 16th, 
1707, and of our Reign the ſecond Near. 
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By her Majeſty's Command. 
Queenſberry. 
GOD fave the QUE EN. 


Mr. Raymond. Look on the Backſide. 

Mr. Att. Cen. What is that? 

Mr. Raymond. A Certificate from the Duke of 
Queenſberry, Secretary of State of Scotland, that it 
is a true Copy. 

Mr, Att. Gen. We admit it. 

Mr. Williams. Then, my Lord, it is inſiſted on 
that we ſhould prove the Priſoner a Native of Scoi- 
land, 

Mr. Att. Gen, If you think it material, you 
may prove it. 

L. C. J. Holt. They did think it material, and 
therefore made it part of their Caſe. | 

Mr. Williams. Call James Grey, Eſq; (who ap- 
peared, and was ſworn.) Sir, do you know the Pri- 
loner at the Bar ? 

J. Grey. Yes. 

Mr. Williams. What Countryman is he? 

J. Grey. Always reputed of Scotland, I have know 
him this 20 Vears, and he was always reputed ſo. 

L. C. J. Holt. Have you known him 20 Years 
in England ? | 

J. Grey. Yes, my Lord, in England; not in 
Scotland. x | 

Mr. Soll. Gen. Have you had any Correſpond- 
ence with him ? 

J. Grey. No, Sir, no great Correſpondence. 
In King James's Time he was Secretary to the 
Lord Melfort. 
= . Williams, What Countryman was he reputed 
then: 


J. Grey. A Scotchman, 
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L. C. J. Holt. Did you know his Family ? 

J. Grey. No, I have been always in England 1 
I did not know his Family. 

Mr. 1/illiams. We have another Evidence. 

I. C. J. Holt. You muſt bring better Proof than 
this, or elſe it will not do. 

Mr. Williams. Call Mr. T-umbal (who appeared, 
and was fivern). Mr. Trumbal, do you know the 
Priſoner at the Bar ? 

Trumbal. Yes. 

Mr. Williams. How long have you Unown him? 

Trumbal. J have known him this twenty Years. 

Mr. Williams. What Countryman did you al- 
ways reckon him ? 

Trumbal. A Scotebman. 

L. C. J. Holt. How do you know that? 

Trumbal. He has always been reputed ſo. He 
dealt in Wine with one that I knew, and fo I came 
to know him. 

Mr. Williams. Did you know him in Scotland? 

Trumbal. No. 

Mr. Att. Cen. Have you known him any where 
but in England ? 

Trumbal. No; but he has been reputed a Scotch- 
man, that dealt in Wine. He had always the Re- 
pute of an honeſt Man, 

Mr. Williams. Call Charles Canair (who ap- 
pear ed ). 

Mr. Alt. Gen. You ſhould bring your Witneſſes 
into the Court. What is your Name, Sir? 

Mr. Canair. Charles Canair. 

Mr. Williams. How long have you known the 
Priſoner ? 

Mr. Canair. Ever ſince I was a Child. 

Mr. Williams, Where did you know him ? 

Mr. Canair. In Scotland. I remember him from 
a Child. | 

L. C. J. Holt. And you knew him to be a Na- 
tive of Scotland ? 

Mr. Canair. Yes, my Lord, of Dundee in Scotland. 

L. C. J. Holl. Did you know any of his Re- 
lations? 

Mr. Cauair. Yes, my Lord; his Father was of 
Dundee in Scotland. 


Mr. Williams. My Lord, we have ſomething 


farther to prove. 


L. C. J. Holt. What is it? 

Mr. Williams. That the Priſoner was allowed the 
Benefit of this Proclamation in Scotland 5; and we 
beg leave to ſay, this Fact which is now charged 
againſt him 1s already pardoned. 

Mr. Att. Gen. That Pardon has Influence in 
Scotland, not in England. 

Mr. Williams. Then you admit alſo that the Pri- 
ſoner had the Benefit of this Proclamation allowed 
him in Scotland. 

Mr. Att. Gen. I know nothing of that. 

L. C. J. Holt. Now go on and ſtate your Caſe. 

Mr. Williams. My Lord, Mr. Attorney General 
is not pleaſed to admit we had the Benefit of the 
Proclamation allowed us in Scotland. 

Mr. Att. Gen. They inſiſt on what I know no- 
thing of; if they think they can have anyBenefit by 
it, they may prove it. 

Mr. Raymond. We have done our Endeavour 
to have the Secretary of State of Scotland appear 
here, but I don't know whether he has done us 
the Favour. We have the Certificate under his 
Hand. 

L. C. J. Holt. Is it the ſame Hand? 

Mr. Att. Gen. My Lord, he aſſerts that Certifi · 
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L. C. J. Holl. Then that muſt be proved. 

Mr. Raymond. Call Thomas Bruce, Eſq; (who 
appeared, and was feworn), Mr. Bruce, do you 
know the Priſoner, and whether he had Benefit of 
the Pardon in Scotland ? 

Mr. Bruce. I know very little of him. I know 
he was at Edinburgh laſt Summer, and was under 
Confinement there, and under Examination ſeveral 
Times; but after ſome Days he was at Liberty 
again. That's all that I know. 

Mr. Raymond, Was he not at Liberty by leave 
of the Government ? 

Mr. Bruce. It was ſo believed. 

Mr. Att. Gen. Can you tell when he came back 
to Syotland ? 

Mr. Bruce, No, Sir. 
July laſt. 

Mr. Att. Gen. Can you be particular to the 
Time? Was it in June or July! 

Mr. Bruce. I can't be politive; it was in the 
Time when the Parliament ſate. I never was in his 
Company. 

Mr. Raymond. Call Mr. Southerland. 

Mr. Att. Gen. I know not why we ſhould 
trouble the Court with this, 
Pardon ? 

L. C. J. Holt, Let them make what Ul: they 
can of it. 

Mr. Att. Gen. Sir, what is your Name:? 

Mr. Soutberland. Southerland. 

Mr. Raymond. Do you know any thing of the 
Priſoner's having any Benefit allow'd him of tlic 
Scotch Pardon? 

Mr. Soutberland. I heard he had ſurrendered to 
the Government. 

Mr. Raymond. Was he diſcharged by the Go- 
vernment ? 

: Mr. Scutherland. Yes, it was generally reported 
o. 

Mr. A. Gen. What Time was that, Sir? 

Mr. Sous berland. In June or July laſt Summer. 

Mr. At. Gen. Was he there the 27th of July, 
or before ? 

Mr. Southerlad. T cannot be poſitive. 

Mr. Raymond. Call Dr. Hutton: (who appeared). 
Doctor, what do you know of the Priſoner's having 
the Benefit of the Scotch Pardon, and its being al- 
lowed him by the Government ? 

Dr. Hulton. I was, in September, at Edinburgh, 
and there I ſaw Mr. Lind/ay at the Queen's- 
Head, with the Attorney General. He had been 
examined about ſome Letters (as I heard ſay) 
that had been directed to him. And there I 

heard Sir Jobs Stuart tell him, the Council had 
ſet him free. And I met him afterwards at Li- 
berty, and it was done upon the Proclamation of 
Indemnity. 

Mr. Williams. What Religion is he reputed of? 

Dr. Hutton. I know not that. But I have known 
him ſix and twenty Years, and I heard him tell 
Sir James Stuart (who aſked him why he came 
away from France) becauſe he would not be a Pa- 
piſt, and he ſaid, he had rather go to the Gallows 
than return again. 

Mr. Williams. What is his Temper? Is he a 
quiet Man in relation to the Government; or of a 
turbulent Temper ? 

Dr. Hutton. I have always known him a fair, 
peaceable, friendly Man. 

Mr. Raymond. Doctor, I would aſk you one 
Queſtion z whether you have any Law in Scotland 
that prohibits going into France ? - 
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Dr. Hutton. I do not know, I know ſeveral 
Perſons that came from France to Scotland. 

Mr. Att. Gen, Doctor, you give him a fair Cha- 
rafter. Can you tell in whole Service he was in 
France ? 

Dr. Hutton. No, Sir; I cannot, 

Mr. Al. Gen. What was his Affection towards 
the Government? | 

Dr. Hutton, I know nothing of that. 

Mr. Soll. Gen. When did he return into Scctlaud; 
was it before or after the 27th of July? 

Dr. Hutton. 1 do not know. 

Mr. Raymond. He came into England in Septem- 
ber laſt, after he had his Pardon. We ſay he came 
through Northumberland, and other Places hither, 
and in this Odunty he was taken. 

Mr. Lindſay. I was taken no where, but ſurren- 
dered mylelf to Sir Charles Hedges. 

Mr. Williams. The Fact is, that he came from 
Scotland through Northumberland, &c. and fo into 
Middleſex, and ſurrendered himſelf z fo that Nz-r- 
thumberland was the firſt County of England that 
the Priſoner came into, after his leaving Scotland; 
and fo that the Treaſon, if any, was committed 
there, and we inſiſt that the Arraignment and Tria! 
ought to be there. 

L. C. J. Holt. If you inſiſt, upon it, that the 
Treafon committed was in Northumberland, then 
you mult prove it. 

Mr. Villiams. My Lord, with Submiſſion, tho? 
the Fa& being that Northumberland was the firlt 
County of Exgland that we came into, yet it may 
be difficult to us to prove it; but with Submiſſion, 
it may not be abſolutely neceſſary for us to prove, 
that Northumberiand was the firſt County, in regard 
that your Lordſhip will take notice that Middle 
cannot be the firſt County, it being impoſtible to 
come from Scotland mto Middleſex, without being 
in other Counties before ; and the Indictment ought 
to have been in the firſt County of England he came 
into, 

Mr. Att. Gen. My Lord, we indict him where 
we find him. 

Mr. Raymond. We can prove that he came frit 
to Berwick, then through Northumberland, bxetoic 
he came into Middleſex. 

L. C. J. Holt. It you can, do. 

Mr. Raymond. Dr. Hutten, do you know where 
he came firſt into England, and which Way he came 
hither ? 

Dr. Hutton, No, indeed ; I have heard that he 
came through Northumberland, &c. 

Mr. Raymond. Did you lend him your Horſe ? 

Dr. Hutton. No, Sir; but a Friend of mine did 
lend him his Horſe. 

Mr. Raymond. Where does your Friend live? 

Dr. Hutton. At Edinburgh. 

Mr, Raymond. Did he come hither on that Horſe? 

Dr. Hutton, That I know not. He was left 
there by a Friend of mine, to be ſent into England 
with the firſt Opportunity, and fo he ſent him by 
Mr. Lind/ay. 

Mr. Raymond, Did he make uſe of that Horſe all 
the Way ? | 

Dr. Hutton. I know not that. 

Mr. Williams. My Lord, I am, by your Lord- 
ſhip's Permiſſion, of Council for the Priſoner : 
And I hope this free and ingenuous Confcſſion, 
which he has now made at the Bar, being the 
very ſame which he before made at his Arraign- 
ment; and being the very ſame Confeſſion which 
he made before the Secretary of State, and others, 

before 
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before whom the Priſoner was examined, will be 
taken and weighed by the Court as a good Argu- 
ment of the Sincerity of this unfortunate Gentleman; 
and that he deſigns in his Trial to put your Lord- 
ſhip to as little Trouble as poſſible. My Lord, It 
has been proved that he is a Native of Scotland, and 
he always has been of the Proteſtant Religion. He 
has been indeed in France, but finding he could not 
enjoy his Religion there, he was reſolved by the firſt 
Opportunity to endeavour to gain a Licence from 
the Government for his Return into his own Coun- 
try. In the mean time comes out Her Majeſty's 
Gracious Proclamation of Indemnity. That Pro- 
clamation was proclaimed in a publick Manner, by 
all Her Majeſty's Heralds, at the Market-Croſs at 
Edinburgh, and it has very extenſive Words in it, 

ardoning all Treaſons, Felonies, &c. all Crimes 
and Miſdemeanors whatſoever. My Lord, in Con- 
fidence of this Her Majeſty's Royal Proclamation, 
we came from France to Scotland, and there claimed, 
and were allowed by that Government, the Benefit 
of the Queen's Mercy. Afterwards having been 
adviſed by the moſt eminent Advocates and Coun- 
cil of Scotland, that by this Proclamation we were 
rendred in every Reſpect as a free Subject, and might 
with Safety come from thence to England ; we ac- 
cordingly came from thence hither ; but all this 
while we paid all the due Submiſſion and Regard 
that could be, as well to the Law as to the Go- 
. vernment z for we came from France unto the Hague, 
and we there attended upon Her Majeſty's Envoy, 
Mr. Stanhope, and acquainted him with our Inten- 
tions of returning home. Immediately upon our 
Return into Scotland, we voluntarily came before 
the Chief Commiſſioner and Magiſtrates there; who, 
upon our Claim, were plcaſed, at length, to allow 
us the Benefit of Her Majeſty's Royal Proclama- 
tion and Pardon. And when we were in England, 
on the firſt Notice of a Warrant out againſt us, we, 
of our own Accord, waited on the Secretary of 
State, Sir Charles Hedges , and he happening not to 
be then at Leiſure, we voluntarily attended upon 
lim a ſecond and a third time; and upon our third 
Attendance we were committed. And now, my 
Lord, we ſtand indicted before your Lordſhip for 
the greateſt of Crimes, Hizb-Treaſen. My Lord, 
as to the Statute upon which we were indicted, tho? 
ſome Part of it, without doubt, was not only very 
reatonable, but abſolutely neceſſary, I mean that 
Part of it which was for the Preſervation of his late 
Majeſty's Perſon and Government; but as to tha: 
Part of it upon which we are indifted, it ſeems, 
with great Submiſſion, a ſevere Law, That the 
bare returning into our native Country, when we 
before were convicted of no Crime, or guilty, at 
molt, but of a bare Contempt, in going out of the 
Queen's Dominions without Licence, that this ſhould 
be made High-Treaſon, this, with Submiſſion, is 
ſomewhat ſevere : So that in reſpect of the Severity 
of this Law, beſides the common Arguments of its 
being a Penal Law, your Lordſhip will be the rather 
induced to admit of the molt favourable and merci- 
ful Conſtruction to every Part and Clauſe of this 
Act, that it will bear. My Lord, we do humbly 
infiit on the Words of the Proclamation ; and we 
take it, that thoſe Words do amount to a Licence 
to us to come into Scotland: And it fo, then we 
are not guilty within this Act of Parliament, of 
coming to the Q zeen's Dominions without Licence. 


And we likewiſe further inſiſt, that one that has the 
Queen's Licence to come into Scotland, may, with- 
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beg your Lordſhip's Leave to read that Part of the 
Proclamation, which we chiefly inſiſt on. The 
Proclamation pardons all T'reaſons, and all cor- 
reſponding and intercommuning with Rebels, or 
declared Enemies of the Queen. My Lord, it par- 
dons all other Crimes, of what Nature ſoever. It 
pardons any Act, that may infer any Pain or Puniſh- 
ment, on the Lives or Eſtates of Her Majeſty's Sub- 
jets. And it is declared to be as available to all 
Subjects. to pardon them all Crimes, as if the par- 
ticular Crime were named, and as if Remiſſions 
under the Great Seal were paſs'd. And then Her 
Majeſty declares, That this ſhall be taken in the 
molt favourable and comprehenſive Senſe that may 
be, for the Security of the Subject. Now, my Lord, 
taking this Proclamation in the moſt favourable and 
extenſive Senſe, in favour of the Priſoner; which 
Her Majeſty has been pleaſed expreſly to direct it 
ſhould ; with Submiſſion, I take it, it will amount 
to a Licence from Her Majeſty, to return from 
France to Scotland : And we humbly take it, that 
if the Priſoner did by Licence come from France 
to Scotland, that he afterwards coming from Scotland 
into Exgland, is not within the Act. 

My Lord, I would beg Leave to conſider what it 
was that hinder'd the Priſoner from returning trom 
France to Scotland : Sure it was his going to France 
without Licence. Then when Her Majeſty is gra- 
ciouſly pleaſed to pardon this Offence, we take it, 
that Her Majeſty, by removing the Obſtacle, does 
by neceſſary Implication give Leave to the Priſoner 
to return to Scotland again. Her Majeſty is pleaſed, 
with Submiſſion, plainly to give him this Leave, by 
taking off that that hinder'd his coming. That Par- 
liament plainly did take it, and have been pleaſed 
to declare it an Offence, to go into Frauxe without 
Licence; and have therefore been pleaſed to punith 
that Offence with a temporary Baniſhment: But 
when that Offence is pardoned, when that Baniſh- 
ment is remitted, then the Priſoner ſeems at Li- 
berry to return home: And that Liberty being 
given by the Queen's Proclamation, this, with 
Submiſſion, amounts to a Licence from the Queen, 
tor the Priſoner's returning home. My Lord, there 
are many Inſtances, wherein the King or Queen's 
Grants or Pardons ſhall have a double Operation, 
for the Benefit of the Perſons upon whom they are 
beſtowed, Bur theſe Caſes, as I humbly conceive, 
not immediately relating to this Point now before 
your Lordſhip, I ſhall not trouble your Lordſhip 
with citing them. My Lord, if we, when in France, 
had becn guilry of more than what is charged upon 
us in the Indictment ; I mean, had we correſpond- 
ed, or adherd to the Queen's declared Enemies 
ſtill the expreſs Words of the Proclamation feem 
plainly to extend to us, when it pardons all correſ- 
ponding and intercommuning with the Queen's 
declared Enemies, which the French then were, and 
now are, My Lord, If this Proclamation could in 
any Part of it bear two Conſtructions (the one 
making for the Priſoner, the other againſt him) the 
Queen has been pleaſed to determine in what Senſe 
it thall be taken ; in the moſt beneficial manner for 
the offending Subject. But, with humble Submiſſion, 
would this be oblerving of Her Majeſty's Gracious 
Directions; inſtead of allowing to the Priſoner the 
Benefit of this Proclamation, to make his very com- 
ing to Scotland, to claim the Benefit of it, and hum- 
bly to lay hold of Her Majeſty's Mercy; to make 
this very Act to amount toa Crime z to make it the 
greateſt of Crimes, High-Treaſon? This hou 
would be the very Reverſe of Her Majeſty's mo 
Uuu Gracious 
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Gracious Intentions: And yet this, with Submiſ- 
ſion, would be the Conſequence, if the Priſoner's 
coming from France into Scotland ſhould be con- 
ſtrued to be Treaſon, My Lord, I admit the 
Words of this Act are, If any return into England, 
or any other of Her Majeſty's Dominions, without 
a Licence under the Privy-Seal, it ſhall be High- 
Treaſon. 

Sir . Powis. But this is not a Licence under the 
Privy-Seal. | 

Mr. Att. Gen. The Great Seal of Scotland wil 
not vacate an Enghf, Act. 

Mr. Williams. Now we humbly take it, if the 
Queen is pleaſed to beſtow her Licence by any Act, 
or in any manner equally notorious with her Privy- 
Seal, 'tis ſufficient, and within the Meaning and 
Equity of the Statute. And this Proclamation made 
by all the Heralds at Arms, at the moſt publick 
Place in Edinburgb, is as notorious, nay, much 
more notorious and publick, than a Licence under 
the Privy- Seal only; and therefore within the mean- 
ing of this Act. Beſides, the very Words of the 
Proclamation are, That it ſhall be in every Reſpect 
as valid and effectual, as if it were under the Great 
Seal: And if under the Great Scal, ſurely it muſt 
be at leaſt as ſtrong, as if under the Privy Seal. Be- 
ſides, the Statute does not ſay, that the Licence 
muſt be under the Privy-Seal of England. The 
Words of the Act are, If any return into England, 
or any other of Her Majeſty's Dominions, without 
Licence under the Privy-Seal, without ſaying of 
what Kingdom. Now, with Submiſſion, it not being 
ſaid what Privy-Scal, or of what Kingdom; it mult 
be intended, according to the Subject- matter, the 
Seal of that Kingdom or Dominion where the Li- 
cence is granted; and that being Scotland, the Li- 
cence under the Great Seal of Scotland, is ſufficient : 
For it ſeems improper, that the Seal of one King- 
dom ſhould be made uſe of, to licenſe an Act in 
another Kingdom. Now, if a Licence under the 
great Seal of Scotland be ſufficient, this Procla- 
mation declares, that it {hall be as valid as if *ewere 
under the Great Seal: And it can't be deny'd, as I 
have ſaid, but a Licence under the Great Seal muſt 
be equivalent with a Licence under the Privy-Seal. 
Beſides, the Queen's Proclamation does not men- 
tion what Great Seal, or of what Kingdom; and fo 
it may be intended, that Great Seal that would be 
moſt beneficial to the Priſoner ; taking it in its moſt 
favourable Senſe, as Her Majeſty is pleaſed to di- 
rect it ſhould be. 

But *cwill be ſaid, That taking this to be a Li- 
cence, this is only a Licence to come into Scotland; 
but the Priſoner is indicted for coming into England 
without Licence. But we take it, It we had a Li- 
cence to come into any one of the Queen's Domi- 
nions, and we firſt came into that Dominion with 
this Licence; we can't then be guilty of Treaſon 
within this Act. The Words of the Act make it 
Treaſon to come into England, or any other of the 
Queen's Dominions without Licence; ſo 'tis the 
fame thing as if it ſaid, that it ſhould be Treaſon to 
come into the Queen's Dominions without Licence. 
Then if one comes into Scotland with Licence, Scotland 
being one of the Queen's Dominions, the Priſoner 
can't be ſaid to come into the Queen's Dominions 
without Licence; fo that by this Licence the Pri- 
ſoner is wholly out of the Act. This Act, with 
Submiſſion, muſt operate and take its Effect upon 
the firſt Step made from France into any of the 
Queen's Dominions; ſo that if the Priſoner be guilty 
of High-Treaſon within the Act, it muſt be when 
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he made his firſt Step from France into Scotland: 
But that being made lawful, by the Proclamation 
amounting (as we fay) to a Licence; it can't be 
afterwards Treaſon, for the Priſoner to come into 
England. Take it, that the Priſoner had had Her 
Majeſty's Licence to come from France into Exe. 
land; and accordingly the Priſoner comes into Eng. 
land, and afterwards goes into Scotland; had this 
been Treaſon ? Surely not. Take it, that a Man 
within this Act returns from France into England 


without Licence, and is pardoned, and he aſter- 


wards goes into Scotland; would this have been x 
new Treaſon, for which the Man that was before 
pardoned muſt loſe his Life ? We humbly take it, 
that it would not. 

Beſides, with Submiſſion, this Proclamation a- 
mounts to a Pardon of the Treaſon, tho? it be before 
the Priſoner return'd to any of the Queen's Domi- 
nions. And if it appears to your Lordſhip, that 
the Priſoner is pardon'd, tho“ we have not pleaded 
it, your Lordſhip will not be pleaſed to ſuffer the 
greatelt Puniſhments to be inflicted on any that 
your Lordſhip perceives are entitled to Her Ma- 
jeſty's Mercy, or on any that are ſo much as with- 
in Her Majeſty's Intentions of being pardon'd. Be- 
ſides, another Conſequence of the Priſoner's being 
pardon*d, is, That then if he be pardon'd, he is a 
tree Subject, and has Liberty to go any where, and 
into any of the Queen's Dominions, My Lord, 
as to this Point, whether the Treaſon be pardon'd, 
tis neceſſary, with humble Submiſſion, to conſider 
what makes this Treaſon, *T'is the going into 
France without Licence, and returning home 
without Licence : *Tis both joined together make 
the Treaſon 3 and the one without the other does 
not make the Treaſon. Had not the Priſoner gone 
into France without Licence, his returning without 
Licence would not have amounted to Treaſon: So 
that the going into France, is the Foundation ot 
the Treaſon, And I humbly take it, that this Act 
of Parliament has made the bare going into France 
without Licence, an Offence; and has puniſh'd it 
as ſuch, by Baniſhment during the Queen's Plea- 
fure : So that the Priſoner, from the Time he went 
into France without Licence, was an Offender, and 
conſequently capable of a Pardon. So, with Sub- 
miſſion, *tis plain, there was ſome things on which 
the Pardon might operate, tho? the Pardon was be- 
fore the Priſoner's landing in Scotland ; then taking 
it, that the Pri ſoner's going into France without Li- 
cence was an Offence, and the original Foundation 
of the Treaſon : This original Offence is, with Sub- 
miſſion, pardon'd by the Proclamation, by the Par- 
don of all Crimes and Miſdemeanors, of what Na- 
ture ſoever. And if the original Offence be par- 
doned, all the Conſequences, all the Dependences 
upon that Offence, all that enſues upon that Off-nce 
are, with Submiſſion, at the ſame Time pardon'd. 
This, my Lord, ſcems to be proved by Cole's 
Caſe, Plowd. 401. where, after one had felloniouſſy 
wounded another, then comes a Pardon of all Crimes 
and Miſdemeanors; and afterwards the Party wound- 
ed dies. The original Miſdemeanor being pardon'd, 
all that enſues upon it is pardon*d ; and conſequent- 
ly the Murder is pardon'd, by the Pardon only of 
all Miſdemeanors. Now in our Cafe *tis plain, the 
original Offence is going into France without Li- 
cence ; and that being pardon'd, all that enſues that 
Offence, all the Dependences upon that Offence, 
according to the expreſs Words of that Cafe, are 
pardon*d alſo: And therefore, the returning into 
the Queen's Dominions without Licence, being 

| only 
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only a Conſequent and a Dependent upon the going 
into France without Licence, is pardon'd alſo, Be- 
ſides, my Lord, fo favourable a Conſtruction does 
the Law make upon Acts of Mercy, that when the 
Crown pardons any Crime, the Pardon reſtores the 
Man in ſuch a manner, as if the Offence had never 
been committed. And conſequently, after this Par- 
don, 'tis the ſame Thing as it the Priſoner had ne- 
ver gone into France without Licence: And if the 

Priſoner had never gone into France without Li- 
' cence, *tis plain his coming home without Licence 
would not have been Treaſon, 

In Hob. 81. Cuddington v. Wilkins, If a Man com- 
mits a Theft, and is pardon'd, it afterwards he is 
called Thief, an Action lies, tho? he is called ſo by 
one that had no Notice of the Pardon ; for that af- 
ter the Pardon, *tis as if he had never been guilty of 
Theft. There is likewiſe another Caſe put there, 
which ſeems much ſtronger than the Priſoner's Caſe ; 
which is this: If an Appeal of Felony be brought 
againſt a Man, and the Defendant prays Trial by 
Battle; the Plaintiff counterpleads the Battle, by 
ſaying, that the Defendant, when committed to 
Priſon for his Felony, broke the Priſon, and fo e- 
ſcaped (which is a Preſumption of Guilt) and ſo 
takes off the Trial by Battle; yet *tis adjudged, 
that when the King pardons the Breach of Priſon, 
this reſtores the Defendant to his Trial by Battle, 
and 'tis then as if the Defendant had not broken 
the Priſon at all. Yet in this Caſe it might have 
been objected, That tho? the King has pardon'd the 
Breach of Priſon, tho? the Proſecution or Puniſh- 
ment for Breach of Priſon is pardon'd ; yet the 
collateral Effect of it, which is the Preſumption of 
Guilt upon the Party's Flight, might remain; eſpe- 
cially as to the Appellant, whoſe Suit (according to 
the general Rule) the King's Pardon can't influ- 
ence, Yet here *tis adjudg'd, that even as to the 
Appellant, the King's Pardon of the Breach of Pri- 
ſon, makes it as if the Party had never been guilty 
of ir, Now this is ſtronger than the Priſoner's Caſe: 
For in the Priſoner's Cate, the Queen's Pardon is 
only made uſe of, to prevent her own Proſecution, 
and not the Suit of any Appellant. Therefore in 
the preſent Caſe, the Proclamation pardoning all 
Miſdemeanors, pardons the Offence of going into 
France without Licence: And that being pardot d, 
"tis as if the Priſoner had never gone into France 
without Licence; and without this, the bare Return 
without Licence will not amount to Treaſon. So 
that, with Submiſſion, we take this Proclamation 
to be a Licence to the Priſoner to return into the 
Queen's Dominions. Nay, we take it to be a Pardon 
even of the Treaſon of which he ſtands indicted. 

Beſides, I would humbly beg Leave to offer to 
your Lordſhip's Conſideration, whether a Scotch- 
man, that was not in England at the Time of the 
making of this Act of Parliament, be within the 
Meaning of this Act. The Act ſays, If any of his 
Majeſty's Subjects ſhall go into France without Li- 
cenſe, if he return without Licence, *tis Treaſon, I 
don't pretend to call in queſtion Calvir's Caſe, 
which was (at that Time at leaſt) a very convenient 
Reſolution, I don't deny, but a Natural-born 
Subject of Scotland is, as to many Purpoſes, a na- 
tural- born Subject of England. But whether (upon 
the Conſtruction of ſo very penal a Law as this is) 
a Scotchman is within the Meaning of this Law, is 
the only Queſtion. Now, with Submiſſion, when 
the Acts ſays, If any of his Majeſty's Subjects ſhall 
go into France without Licence, this (according to a 
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Engliſþ Subjects, ſtrictly ſpeaking, that is, thoſe of 
England ; it muſt be intended only of ſuch of His 
Majeſty's Subjects, who were repreſented by the 
Parliament that made this Law, and who are pre- 
ſumed to conſent to the making of this Law ; *tis 
theſe Subjects only that may reaſonably be ſuppoſed 
to have Notice of this Law, and therefore *tis rea- 
ſonable that. they only ſhould be bound by it; e- 
ſpecially in the Caſe of fo ſevere a Law, where a 
Man's Life, Eſtate, and all that is dear to a Man 
is at Stake. There may be a great deal of Dif- 
ference betwixt an Act of Parliament that puniſhes 
a Fact that was before Malum in ſe, and an Act 
which makes that an Offence which was before law- 
ful: Every one of any Nation is, at his Peril, to 
abſtain from committing any Act that is Malum in 
ſe; and if he he commits ſuch an Act in any Coun- 
try, he ſeems ſubject to be puniſh'd according to the 
Laws of that Country where the Fact was commit- 
ted. But going into France, or any Place beyond 
Sea, without Licence, ſeems only Malum Probilitum 
by this Statute: And therefore when the Act fays, 
If any of his Majeſty's Subjects who went into France 
without Licence, ſhall return without Licence, ſhall 
be deem*d guilty of Treaſon; it ſhall be intended 
only of thoſe of England; ſuch Subjects as either 
by themſelves, or their Repreſentatives, were con- 
ſenting to the making of this Law. Therefore I 
humbly beg Leave to put the Caſe; That if one of 
Her Majeſty's Subjects of her remote Plantations 
(as Barbadoes, or Autego) that was reſident there 
at the Time of the making this Law, ſhould have 
ſince the Year 1688, gone into France on any private 
or particular Account, without Licence; and after- 
wards ſhould come into England; would this Sub- 
ject (who, in all Probability, knew nothing of the 
making of this Law) be guilty of High-Treaſon, 
for coming into England ? Surely this would be ex- 
ceſſively hard. Then if one reſident at Barbadoes, 
or Antego, at the Time of the making of this Act, 
ſhould not be within this Law; much leſs ſhall a 
Scotchman be within it, in regard Scotland is a ſepa- 
rate Kingdom, that can't be bound by our Acts of 
Parliament; whereas any of the foreign Planta- 
tions are plainly liable to be bound by Eugliſb Acts 
of Parliament, 

Beſides, there is another Reaſon from the very 
Words of the Act, why a Scotchman that was not 
reſident in England, at the Time of the making this 
Law, can't be intended within the Meaning of the 
Act: and that is not only becauſe the Act men- 
tions nothing of Scotland; but becauſe the Words of 
the Act are, If any of his Majeſty's Subjects who 
went into France without Licence, ſhall return into 
England, or any other of His Majeſty's Dominions, 
without Licence, *tis Treaſon. Now the Word 
(Return) muſt plainly have Relation only to that 
Country where the Party was reſident at the mak- 
ing of the Law, or to the Country that he letr at 
the Time of his going towards France, But it does 
not appear that the Priſoner, who is a Scotchman, 
was in England at the making the Act; and he 
having been proved to be a Native of Scotland, muſt 
be intended to be then in Scotland, unleſs proved to 
be elſewhere : And therefore the Priſoner's coming 
into England can never be within the Meaning of 
the Word Returning into England, any more than a 
Man can be ſaid to return to a Place where he was 
not before. 

There is another Objection ( becauſe I will give 
Mr. Attorney only one Trouble) and that is, That 


reaſonable Conſtruction) ſhall be intended only of this Indictment (or Trial) can't in this Caſe be in 
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Middleſex, but muſt be in that County where the 
Priſoner firſt came after his leaving France; which 
really was Northumberland, as he came from Scet- 
land; or at leaſt your Lordſhip will take notice, 
that it can't be Middleſex. *Tis a known Rule, 
that all Indictments and Trials for Treaſons and 
all other Crimes, muſt be in the County where the 
Treaſon was committed: And tis clear (taking the 
Proclamation out of the Caſe) that the Treaſon was 
committed in that County which the Priſoner firſt 
came into after leaving France. The Treaſon 
(taking the Pardon out of the Caſe) was compleated 
by the firſt Step made into England. Nay, if the 
Priſoner, immediately after his making his firſt Step 
into England, had returned, ſtill it had been a com- 
plete Treaſon; and the Party had returned with his 
Guilt upon him. And, my Lord, I do not take 
it, that the Party commits a new Treaſon, by his 
going into another County, *Tis true, 'tis ſaid, it 
I ſteal Goods in one County, and carry them into 
another, this is Felony (tho not Robbery) in every 
County where I carry them: But even in this Caſe, 
the Law (as I take it) is ſaid to be otherwiſe, in 
Fitz. Abr. Tit. Coron. Par. 194. and that the Trial 
mult be in the County where the Goods were firſt 
taken. But taking this to be Law, That the Felon 
may be tried in any of the Counties, where he car- 
ries the Goods he ſtole; as I muſt needs own, the 
Law is now allowed to be ſo; yet this depends 
upon a different Reaſon, no way affecting the prin- 
cipal Caſe. For the Reaſon given of this Caſe, in 
Dyer 40. and 7 Coke 2. and Bulwer*s Caſe is, That 
the Robbery or Felony does not alter the Property 
of the Goods; and therefore, into whatever County 
the Felon carries the Goods, *tis a new Felony. 
But there *tis not that ſpecial Reaſon in the prin- 
cipal Caſe, and therefore the Law 1s not the ſame. 
Suppoſing the Priſoner had been pardon'd the Trea- 
ſon, in coming into the firſt County of Northumber- 
land without Licence; could he afterwards have 
been puniſh'd Tor Treaſon, for coming into the next 
adjacent County ? This would be a pretty ſtrange 
Conſtruction of multiplying Treaſons. And if 
coming into every County would make a freſh 
Treaſon, a Man at that Rate may be brought to 
ſuffer as a Traitor, tho' with many Pardons about 
him, No ſurely, my Lord, 'tis the original Act 
the Law regards, and the coming into a ſecond 
County does not make it a ſecond Treaſon; and 
therefore we take it that the Indictment or Trial in 
this Caſe can't be in Middleſex, but muſt be in 
Northumberland, or ſuch other County, which was 
the firſt County of Aland that the Priſoner came 
into. Upon the whole Matter, we, with great Sub- 
miſſion, inſiſt, Firſt, That Her Majeſty's Ploclama- 
tion amounts in Law to a Licence for the Priſoner 
to come from France into Scotland; nay, that it 
amounts to a Pardon to him, even of his Treaſon 
that he is now indicted for. Burt if that be againſt 
us, we in the next Place take it that a Scoichman not 
reſident in England at the time of the making this 
Act, is not within the Meaning of this Act. But 
if that alſo be againſt us, yet in the next Place we 
humbly inſiſt, that he cannot be indicted for this 
Treaſon in Middleſex, but muſt be indicted in the 
County where he firſt enter'd England. And 'tis 
ſufficient if any one of theſe Points are for us; and 
therefore we humbly hope the Priſoner ſhall be ac- 
quitted. 

Mr. Raymond. My Lord, if your Lordſhip pleaſe, 
I'd beg the Liberty to offer a Word or two on the 
ſame Side for the Priſoner at the Bar. 
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I humbly apprehend, your Lordſhip expects no 
Apology trom us, for appearing as Council in a 
Cauſe of this Nature, ſince *tis by your Lordſhip's 
Permiſſion granted us in Purſuance of an Act of 
Parliament, that we have this Liberty; and I can't 
forget what your Lordſhip has ſaid formerly in this 
Place on the like Occaſion, That it is as lawful for 
the Gentlemen of the Bar to be Council in ſuch a 
Caſe, and that they are as much obliged to do their 
Duty for their Client in it, as in any other Caſc, 
wherein by Law they are allowed to plead, 

I ſhall therefore, the Fact being agrecd on by 
both Sides, ſtate it as a Caſe, and ſubmit the Ch- 
ſervations I ſhall make upon it to your Lordſhip's 
Opinion. 

The Fact is no more but this. 

Mr. Lindſay, being a Native of Scotland, came 
into England, and reſided ſome Time here; from 
thence he went into france, where he continued a 
conſiderable Time; after he was gone into France, 
and whilſt he was there, the Act of Parliament, 
upon which he now ſtands indicted, was wade, 
Afterwards the Queen granted a general Pardon and 
Indemnity to her Subjects in Scotland for all Trea- 
ſons, Cc. Depending upon which, Mr. Li:d/ay 
returned into Scotland, and having had the Allow- 
ance of the Benefit of it thcre, he returned into 
England, coming by the way of Berwick and Ner- 
thumberland to London. 

My Lord, I ſhall humbly infiſt upon it in be- 
half of the Priſoner at the Bar: 

Firſt, That he is not comprehended within the 
Words of this Act. 

Secondly, That if he ſhould be within the 
Words, yet that he is not within the Meaning of 
the Act. 

My Lord, I ſhall by no means preſume to arraign 
the Wiſdom or Juſtice of the Law-makers in mak- 
ing this Act, which doubtleſs was founded on great 
Reaſon, and was very neceſſary for the Preſervation 
of his late Majeſty's Perſon and Government. But 
let it be never ſo wiſe, never ſo juſt, or never ſo ne- 
ceſſary, yet, with great Submiſſion, 'tis a very penal 
Law; partly, becauſe it has a Retroſpect and makes 
that Fact an Offence, which was none at the Time 
when it was done (for before this Act, it was lawful 
for any one to have gone into France, between the 
Eleventh of December, 1688, and the Time of the 
proclaiming War with France). But principally be 
cauſe it makes the Offender againſt it a Traitor, 
therefore it muſt be expounded according to thoſe 
ſtrict Rules of Conſtruction, the Law has appointed 
for other penal Statutes, and muſt never be extend- 
ed by Fquity beyond the Letter, 

My Lord, as to the Penning of this Act, I muſt 
obſcrve, there is not one Word in it of Scotland, or 
the Subjects of Scotland, in expreſs Terms. 

The Queſtion then will be, what other Words 
in it can extend to Mr, Lindſay's being a Native of 
Scotland? The molt comprehenſive Words ſeem to 
be theſe at the Beginning of the enacting Part, / 
any of her Majeſty's Subjects, who have, &c. 

I muft beg Leave to inſiſt upon it, that Mr. 
Lindſay can't be call'd one of His late Majeſty's 
Subjects within this Act. I do agree he was the 
late King's Subject, as King of Scotland, but not 
as King of England; but this Act being made in 
England by the Engliſh Parliament, and uſing the 
Word Subjects, mult mean ſuch Subjects as that 
Parliament were able to oblige, which are only the 
Subjects of England, or the Dominions depending 
on the Crown of England ; but not the W 

0 


1704. O. B. 
of Scotland, which is a diſtinct Dominion from 
England. 

The King of England has a double politick Ca- 
pacity in him, one as King of England, the other 
as King of Scotland ; the two Nations are abſo- 

lutely diſtinct, and ſo are the Laws by which they 
are reſpectively governed : If therefore the King, as 
King of theſe two Kingdoms, has two ſeveral 

litick Capacities in him ; if the Nations and the 
Laws are diſtin&t, with Submiſſion, the Subjects of 
Neceſſity mult be conſidered ſo too. 

I am very ſenſible, My Lord, with what Solem- 
nity Calvin's Caſe in 7 Rep. is ſaid by my Lord 
Coke to have been adjudged ; it ſhall be therefore, 
with a great deal of Submiſſion to your Lordſhip's 
Opinion, and Deference to the Authority of that 
Caſe, if I ſhall ſay any Thing that may ſeem to 
claſh with that Reſolution. 

I confeſs that Caſe has determined, that Allegi- 
ance is a Quality of the Mind, and can't be cir- 
cumſcribed by Place; that *tis due to the Perſon of 
the King; and becauſe his natural Perſon can't be 
divided, the Allegiance owing to him is inſeparable 
and indiviſible, and therefore that there is an Union 
of Allegiance of both Kingdoms; and that a Man 
can't be conſider'd as a Liegeman or Subject. 
which 15 all one to the King, as King of Scotland, 
and not as King of England, and fo Vice Verſa. 

PI! beg Leave to conſider my Lord Coke's Foun- 
dation, upon which this Reſolution is built, and 
ſubmit it entirely to your Lordſhip whether that is 
able to ſupport it, 

According to my Lord Coke himſelf in Calvin's 
Caſe, Legiance is a true and faithful Obedience 
of the Subject due to the Sovereign, for which the 
Sovereign is obliged to protect his Subjects. Pro- 
tectio trabit Subjectianem, Subjectio Protectionem. 7 Co. 5. 

[ ſuppoſe it will not be pretended that this Obe- 
dience due from the Subject to the Sovereign is an 
ablolute blind Obedience to every arbitrary Com- 
mand of the Sovereign; but is only ſuch an Obe- 
dience as the Law of the Kingdom, or Principa- 
lity, or Dominion, has reſpectively preſcribed for the 
Subject to pay to his Sovereign; and the ſame holds 
as to the Sovereign's Part in Point of Protection. 
If therefore this Obedience or Legiance (which is 
the ſame) is altogether preſcribed and governed 
by the Law of the Place where *tis due, it muſt ne- 
ceſſarily follow, that where the Laws are different, 
the Legiance or Rule of Obedience and Subjection 
muſt be different alſo, and conſequently the Legi- 
ance dus to the King as King of England, and 
the Legiance due to him as King of Scotland, (ſince 
the Laws of both Nations are diſtin) mult be ſe- 
parate anddiſtinguiſhable : Were it not ſo, the ſame 
Act, if fo in one, muſt in both Kingdoms be the 
the Performance of the Subjects Legiance ; and the 
ſame Act, if fo in either, muſt in both Kingdoms 
be the Breach of it. But that that is otherwiſe, is 
eaſily to be proved; as for Inſtance, according to 
my Lord Coke in Calvin's Caſe, 7 Co. 7, 6. The 
King of England may command any Subject of 
England to attend him in his Wars beyond Sea; 
but ſuppoſe by the Law of Scotland a Subject of 
Scotland is not oblig*d to go with the King out of 
the Kingdom, the King commands a Native of 
Scotland to wait on him out of Scotland beyond Sea, 
and he refuſes ; now by the Law of England he has 
broke his Legiance to the King, and yet in Scot- 
land he is as good a Liege Subject (notwithſtand- 
ing this Refuſal). as any Subject the King has 
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there. In this very Caſe of Mr. Lindſay, by his 
Return into Scotland from France (if your Lord- 
ſhip takes the Word Dominions in the Act in as 
large a Senſe as I ſuppoſe the Queen's Council would 
have the Word Subjects took, that is, to all the 
Places in Subjection to the King, tho? not depend- 
ent on the Crown of England) he was become a 
Traitor to the Queen as Queen of England, which 
is the higheſt Breach of Allegiance that can be; 
and yet at the ſame Time (laying the Pardon out 
of the Caſe, and ſuppoſing there was no Law in 
Scotland to prohibit his coming thither) he was a 
very good Subject of the Queen's in Scotland, and 
not guilty of any Breach ot Allegiance due to her 
there. Then certainly theſe two Allegiances are 
not the ſame, but diſtinguiſhable ; one owing to the 
King as King of Scotlaud, the other owing to the 
King as King of England ; and if the Allegiances 
may be conſidered ſeparately, ſo may the Subject 
(who owes thoſe Allegiances, and by owing of 
which he becomes a Subject) be ſeparately conſi- 
dered as ſuch in reſpect of them; and conſequent- 
ly, that Mr. Lindſay being a Native of Scotland, 
muſt be regarded as a Subject of the King as 
King of Scotland, and not a Subject of the King 
as King of England, and fo not within the Words 
of the Act, for the Reaſons offered to your Lord- 
ſhip before. 

The ſecond Thing I begg'd your Lordſhip's 
Leave to inſiſt upon was, That taking it, that Mr, 
Lindſay, tho? a Native of Scotland, ſhould be com- 
prehended within the Words, any of bis Majeſty”s 
Subjects, yet that this Act did not deſign to ex- 
tend to any Native of Scotland, and conſequently 
not to him. With great Submiſſion to your Lord- 
ſhip, there are many Caſes in the Books where 
Statutes have received a Conſtruction contrary to 
the Words, to comply with their Intent, The 
Statute of Glouceſter, Cap. 1. enacts, that the Diſ- 
ſciſce ſhall recover Damage, in a Writ of Entry, 
founded upon the Diſſeiſin, againſt him who is 
found Tenant z upon which Lit. Sea. 685. puts 
this Caſe, That if the Diſſciſor makes a Feoffmenr 
of the Land to B. C. and D. and Livery of Seiſin 
is made to B. and C.; but D. was abſent, and ne- 
ver would agree to this Feoffment, nor take the 
Profits; B. and C. die, the Diſſeiſee brings a Writ 
of Diſſeiſin in the Per againſt D. who pleads this 
Matter; tho' he is a Tenant of the Freehold of 
this Land, yet no Damages ſhall be recovered 
againſt him, So in this Caſe, tho* the Words of 
the Act in their utmoſt Extent would comprize the 
Priſoner at the Bar ; yet if the Parliament did not 
deſign they ſhould, a Conſtruction ſhall be made ac- 
cordingly. 

That the Parliament did not intend to con- 
cern themſelves with Scotland, or the Natives 
thereof, appears, with Submiſſion, by the Pream- 
ble (which is, as my Lord Coke terms it, Co. Liii. 
79. a Key to find out the meaning of the Law- 
makers). 

The Words of the Preamble are, That upon the 
Concluſion of the Peace between his Majeſty and 
the French King, it was become neceſſary for the 
carrying on a Trade between England and France, 
That the Subjects of each Kingdom ſhould have, 
Se. I ſuppoſe it will not be pretended that 
Scotland can be comprehended under the Word, of 
England ; nor Scotchman under the Word, the Sub- 
jects of each Kingdom, that is, of England and 


France, —— For if a Scotchman ſhould be took 
to 
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to be a Subject of the King of England, yet I hum- 
bly conceive he was never took to be a Subject of 
the Kingdom of England; the word Kingdom is 
the ſame as Realm, and is uſually applied to the 
Land of England, and not to the Dominions depend- 
ent on the Crown of England; as on the 35 Hen. 
8. C. 2. a Treaſon committed in Ireland was ad- 
judged to be a Treaſon committed out of the Realm 
of England, and triable as a foreign Treaſon, 
Orurke's Caſe, Ander. 262. Pl. 269. But if King- 
dom or Realm ſhould be taken to have the ſame 
Signilication as Dominion, that Caſe could not be 
Law, becauſe Ireland was never held to be out of 
the Dominion of the Crown of England; ſo that 
with great Submiſſion to your Lordſhip, nothing 
in the Preamble affects the Priſoner at the Bar. 

The next Thing to be conſider'd, is, what the 
Parliament meant by theWords, If any of His Ma- 
jeſty*s Subjects, &c. And I humbly hope your Lord- 
ſhip will think it reaſonable to let that Expreſſion 
be explained by the Word Subjects uſed in the Pre- 
amble, and fo interpret them his Majeſty's Subjects 
of the Kingdom of England, which this Priſoner is 
not; and the rather, becauſe to conſtrue them to 
extend to Scotchmen, will be an Interpretation that 
will make the Exgliſb Parliament make an Offence 
a Treaſon, which will not be in the Power of the 
Engliſh Government to puniſh, unleſs by Accident: 
For if a Scotchman returning out of France into 
Scotland, contrary to this Act, ſhould be a Traitor, 
yet he could not be puniſhed here, unleſs he acci- 
dentally came hither afterwards, becauſe the Engliſh 
Government has no coercive Means to fetch him 
from Scetiand hither to be puniſhed. —— But *tis 
otherwiſe in reſpect of the Dominions depending on 
the Crown of England, as Ireland, Sc. for a Man 
may be tranſmitted from England to Ireland, or 
Vice Verſa, to be tried; as Colonel Lundy was 
2 Ventr. 314. but England can't compel the Govern- 
ment of Scotland to fend a Man hither from thence 
to be tried. Then I humbly conceive that it can't 
be imagined, that the Parliament deſign'd to make 
an Offence a Treaſon, which can't be puniſh*d but 
by Accident here, ſince *ts below the Dignity of a 
Government to have Offenders againſt their Laws, 
in Crimes of ſo high a Nature, out of their Power 
to puniſh But of an Exgliþ Subject it would 
be otherwiſe, tho* he was in Scotland, or any 
foreign Prince's Dominion, becauſe they might pro- 
ceed againſt ſuch a Perſon to Outlawry, and upon 
Attainder confiſcate his Eſtate. 

Another Thing I mult beg leave to offer to your 
Lordſhip, as a Proof that this Parliament did not 
intend in this Act to include Scotland, or the Na- 
tives of Scotland, is, that the Paragraph which 
makes the taking of a Charter or Grant from the 
late King James to be Treaſon, is ſo far from re- 
lating to Scotland, or the Scotch, that it' does not 
make it penal for any Eugliſuman to take a Grant of 
Honour or Eſtate in Scotland from the late King 
James; the Words of the Act being, to be had or 
enjoy'd in the Kingdom of England or Ireland: So 
that the Parliament ſeemed induſtriouſly not to con- 
cern themſelves with any thing relating to Scotland; 
and yet doubtleſs they might have made it Trea- 
ſon for any Eugliſhman to have took ſuch a Grant; 
and there had been as great Reaſon ſo to have done, 
if they had thought fit to have meddled with any 
thing relating to Scotland, ſince the taking of ſuch a 
Grant in Scotland by an Engliſhman from the late 
King James, had been as great a Derogation to 
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the Liegance owing to the King, as if it had been 
of any thing in England ; the Acceptance of ſuch a 
Grant amounting to an Acknowledgment of ano. 
ther Power beſides the King's — So that for theſe 
Reaſons I humbly inſiſt upon it, that the Parlia- 
ment did not intend to include any Scotchman with- 
in this Act. 

But, my Lord, taking it that Mr. Lindſay, tho 
a Native of Szotland, ſhould be within both the 
Words and Meaning of this Act; yet I muſt ſub- 
mit it to your Lordſhip's Judgment, whether this 
Act could bind him, he being beyond Sea, viz. in 
France, at the Time when it was made. I & 
agree, that if any of the Scots have Lands, Sc. in 
England, they ſhall be liable to pay all Duties im- 
poſed by Act of Parliament on thoſe Lands. I do 
alſo agree, that every Scotchman reſident here, is 
bound by all the Laws of the Land; and fo are all 
Foreigners whatſoever (be they Danes or Swedes, 
or of whatſoever other Nation they be) who live 
here under the King's Protection: But as ſoon as 
they are gone out of the Kingdom, their Allegiance, 
which was but local, ceaſes, and they are no longer 
obliged by the Laws of Eg/and. It mult be agreed, 
that no Engli/h Act of Parliament can bind Scotland, 
nor, as I humbly apprehend, the Scots, whilſt out 
of England; if ſo, then how could this Priſoner be 
bound by this Act, being a Scetchman, and out of 
this Kingdom, at the Time when the Act was 
made ? With great Submiſſion, his coming into 
England alone could not ſubje& him to this Law; 
for there ſeems to be a great Difference between this 
Act, and other general Acts or Laws of this Place: 
For, as I ſaid before, if a Scotebman comes into 
England, and inhabits here, he is liable to all the 
Laws then in Force, and ſhall be puniſhed for the 
Breach of any of them; becauſe he was before pro- 
tected by thoſe Laws, and therefore mult be obe- 
dient to them. But in this Caſe, the Subjection to 
the Law, and the Offence, began at the ſame Inſtant; 
for before his Landing in England, this Law had no 
Power over him, and the very Act of Landing made 
the Offence in this Indictment ; 'twill be therefore 
ſomething ſevere to conſtrue that Act, which only 
makes the Priſoner liable to the Law, to be a Breach 
of it. As to this Matter, there will be no Diffe- 
rence between a Scotchman or a Dane : Both, when 
here, are bound by the Laws; neither, when abſent. 
Suppoſe it ſhould be enacted, That it a Daze ſhould 
land in Exgland without Licence from the King, he 
ſhould be a Traitor; and a Dane notwithſtanding 
ſuch Act ſhould come into England without ſuch 
Licence, would he be a Traitor? With humble 
Submiſſion, Not. Such Act might amount to a 
Prohibition of his coming, and make him be uſed 
as an Alien Enemy, 7 Co, 6 B. as PerkinIWarbeck 
was in Henry the VIlth's Time; but could not make 
him a Traitor, becauſe he owed no Allegiance to 
the King, nor Subjcction to the Law, at the Time 
when the Act was made. As to the Priſoner's hav- 
ing been in England, and having reſided here be- 
fore ; that, I humbly think, will make no Difference, 
becauſe his Subjection to the Engli/h Law ceaſed, as 
ſoon as he ſtept off from the Engii/b Shore. 

What I ſhall beg Leave further to inſiſt upon for 
the Priſoner (ſuppoſing your Lordſhip ſnould be of 
Opinion againſt him on the former Points) 1s, 
That this Evidence don't maintain the Indictment. 
The Indictment is for returning without Licence 
from France into England : The Evidence-is, That 
he returned out of France into Scotland, and from 
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thence into England, The Act of Parliament is, 
That if any of His Majeſty"s Subjects, &c. return in- 
to this King of England, or otber His Majeſty's 
Dominions : The Meaning of which, we for the 
Priſoner humbly take to be, That the firſt coming 
of any ſuch Perſon, as is within the Act, into any 


of his Majeſty's Dominions, ſhall be the Treaſon ; 


and that the Act did not intend to make every ſeve- 
ral Coming into every diſtinct Dominion a new 
Treaſon 3 as if ſuch Perſon ſhould come out of 
France firlt into Scotland, then into Ireland, thence 
into Jerſey, and ſo into England, the Act, with 
Submiſſion, did not deſign to make this Perſon lia- 
ble to be indicted for four Treaſons; but that into 
what Dominion he firſt came, for that he was a 
Traitor and puniſhable : And that Conſtruction ſuf- 
ciently prevents the Miſchief and Danger the Act 
deſign'd to arm againſt. For if a Man ſhould come 
without Licence into any one Dominion, and is 
look*d on as a dangerous Perſon, the taking away 
his Life will prevent any future Miſchiets from him : 
If he has a Licence to come into one, *tis to be be- 
lieved, with a great deal of Reaſon, he may be 
truſted in any other of his Majelty's Dominions, or 
elſe his Majeſty would never have granted him a 
Licence to return into any of his Dominions, where 
he would be cqualiy capable of putting in Execution 
any dangerous Practices againſt the Government, It 
that ſhould be the Meaning of the Act, then, with 
Submiſſion, this Indictment ought to have been for 
coming into Scotland, which was the Place he firſt 
came into, for there was the Treaſon, and not for 
coming into England. Beſides, if the coming into 
Scotland was the firſt and only Treaſon puniſhable 
by this Act, then we muſt offer the general Pardon 
of Scotland in the Priſoner's Excuſe : Not, my 
Lord, that I can pretend, that a Pardon in Scot- 
land can pardon a Treaſon in England ; but we 
muſt beg Leave to inſiſt upon it, as amounting to 
a Licence to return into Scotland, I do expect that 
it will be objected, that the Licence which this Act 
appoints, muſt be under the Privy-Seal of England, 
which this Scotch Pardon can't be pretended to be. 
I confeſs, my Lord, the Words are, without Li- 
cence from his Majeſty under his Privy-Seal. But 
"tis not ſaid Privy-Scal of England. And tho? ge- 
nerally ſpeaking, when an Engii/h Act mentions the 
Great Seal or Privy-Scal, it muſt be took to be the 
828 or Privy-Seal of England; yet in this 
neliſþ Act, it your Lordſhip will conſtrue the 
Words, His Majeſty's Subjects, not only to be his 
Subjects as King of England, but as King of Scot- 
land, or any other Nation; if your Lordſhip will 
conſtrue the Word, Dominions, to be not only the 
Dominions dependent on the Crown of England, 
but alſo all other Dominions of which his Majeſty 
was King, as Scotland ; by Parity, the Words, 
Privy-Seal, ought to be extended to all the Privy 
Seals the King has, as King of England, or King 
of Scotland, And if fo, then ſince the Queen has 
in Her Proclamation, declared that Her Pardon 
ſhall be took as beneficially as if it had been under 
the Great-Seal z but the Great-Seal includes the 
Privy-Seal, and is of greater Efficacy : We humbly 
hope, that it will be as beneficial to the Priſoner, 
as if it had been under the Privy-Scal; nay, rather 
more, becauſe as to Scotland it pardons the Offence ; 
for tho* the Return is after the Pardon, yet it par- 
dons the going into France, which is the Foundation 
of the Crime, and without which the returning 


into Scotland, or any of His Majeſty's Dominions, 
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was no Offence. This is the Uſe the Priſoner 
would make of this Pardon. I can't preſs it as a 
Pardon of an Engliſh Crime; tho? with great Sub- 
miſſion to your Lordſhip, it ſeems ſomething 
ſtrange, that Mr. Lindſay, ſhould by virtue of this 
Pardon be a very good Subject of the Queen's in 
Scotland, and have all the ſame Liberties other 
of his Countrymen have there, and yet that he 
ſhould be a Traitor againſt the Queen here in Eng+ 
land; that he ſhould be within the Queen's Pro- 
tect ion there, and out of her Protection here; and 
yet at the ſame Time that his Allegiance to her 
can't be ſevered, nor he conſidered as a Subject to 
Her, as Queen of Scotland, and not as Queen of 
England. 

t admitting the Pardon will not avail the Pri- 
ſoner in any reſpect, and that your Lordſhip ſhould 
be of Opinion that his coming to England is a 
Treaſon, notwithſtanding he returned from France 
into Scotland firſt ; then I muſt inſiſt upon what 
Mr. Williams has before mentioned, that this In- 
dictment is ill, and that he ought to have been in- 
dicted in the County which he firſt came into, 
which was impoſſible to be Middleſex ; and I muſt 
ground it on the general Rule, that all Crimes are 
local,, and inquirable by the Grand Jury of the 
County where they are committed. Even in Bat- 
teries, which are tranſitory in Actions; yet, with 
Submiſtion, Indictments are local, and muſt be en- 
quired of by the Grand Jury of the County where 
they are committed. My Lord, I ſhall treſpaſs no 
longer upon your Lordſhip's Patience, only juſt beg 
eave to ſay, that upon the whole Matter, for the 
Priſoner at the Bar, I humbly inſiſt upon it, That 
he being a Native of Scotland, is not within the 
Words of this Act: For if he ſhould be within the 
Words, yet he is not within the meaning of the Act. 
But if both thoſe Points are againſt me, That, as 
this Caſe is, he is not obliged by it. | If I ſhould 
fail in all theſe, then I muſt have recourſe to the 
Conſtruction of the Act, that it intended only to 
make the firſt Entry into any of the Queen's Domi- 
nions Treaſon, and conſequently that this Treaſon 
was upon his Return to Scotland, and ought 
in the Indictment to have been laid as ſuch: For 
which Reaſon I humbly conceive that the Indict- 
ment is not only ill, but the Pardon will amount 
to a Licence. But if your Lordſhip ſhould be of 
Opinion he is indictable for coming into Zxgland, 
that then the Indictment ought to have been laid in 
that County where he firſt came into. If any of 
which Points hold, with Submiſſion, the Priſoner 
can't be found guilty on this Indictment z but your 
Lordſhip will be pleaſed to direct the Gentlemen 
of the Jury to acquit him, which I humbly pray in 
his Behalf, | 

Sir Thomas Powis, My Lord, I have obſerved 
theſe Gentlemen in the Method they have gone, 
and will follow them in the ſame Manner to give 
them an Anſwer. What we have to ſay, will be 
nothing but with reſpect to the Law, as it now 
ſtands upon the Act of Parliament: Whether the 
Caſe deſerves Mercy or no, is not the Queſtion 
here, that will be confider'd in another Place. Our 
Part is to maintain the Law as it ſtands, with re- 
ference to this Indictment; it muſt be owned that 
a great deal of that which has been ſaid might have 
carried weight with it, if it had been pleaded in 
Scotland, where the Proclamation was made ; but 
to make uſe of it here in England, as having any 
Force in this Caſe, is not agrezable to Law or _ 
? on: 
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ſon. Firſt, no Man can ſay, a Pardon, if it had 
been under the Great Seal of Scotland, could pardon 
a Crime committed here in England ; but it is not 
ſo, for it is not under any Seal at all. But ſuppoſ- 
ing it were to be taken in the Extent they would 
have it, yet it would not be a fufficient Pardon in 
this Caſe. For theſe two Things muſt be conſider'd. 
Firſt, It is a Pardon only of Crimes committed in 
that Kingdom. Secondly, It cannot be a Pardon 
of a Crime committed ſince that Pardon granted; 
for we muit mind the Date of that Pardon, and the 
Crime he is tried for. The Scotch Pardon is dated 
in March, 1705. that was March was T welvemonth. 
No Man can fay a Proclamation in that Kingdom 
can pardon a Crime that was commutted after- 
wards, Now this Crime was commicted in De- 
cember laſt, for then it was he returned into Eng- 
land; therefore that Pardon can never extend to 
this Caſe. So that theſe two Things if conſidered, 
will be ſufficient to anſwer all that has been inſiſted 
on, by way of Pardon. Firſt, It is a Pardon ot 
another Kingdom for Offerices committed againſt 
the Crown of Scotland; whereas this Indictment 
is for an Olfence committed againſt the Crown of 
England. And ſecondly, It was granted at a i ime 
precedent to the Time of this Offence committed: 
Bur next, they ſay the Pardon in Scotland will a— 
mount to a Licence from the Queen to go into Sol- 
land, and that then by Conſequence he was free to 
come into Z#yglard, with Submiſſion, we think 
they cannot make ſuch an Inference, lor the Queen's 
Pardon cannot extend to ſuch a double Purpoſc. 
Suppoſe the Queen had expreſly pardoncd his go- 
ing into France and returning into Scciland, that 
would not have amounted to a Licence to come 
into England. So that we deny their Inference, 
that the Pardon in Scotland amounts to a Licence 
to come into England. But in the fecond Place, It 
the Queen had cxprelly given him a Licence to go 
into Scotland (tho? I do not admit that to be the 
Caſe) yet I deny that that would have been 
a Licence to come into England. If the Queen 
under the Privy Seal of Scotland, ſhould have ad- 
mitted him to come into Scetiand, yet that would 
not have been a Licence for him to come into 
England; tor it would have been a ſpecial Li- 
cence to go to one Place, which can never be 
reckoned, in ſuch a Cale as this is, a Licence to 
go to another Place in another Kingdom. For 
the King or Queen migit perhaps think fit to 
licenſe one to come into Scotland, and yet not 
think it convenient to licenſe him to come ſo 
near their Royal Perſon, as he would be here in 
England. So that there is no ſuch Licence in 
that Pardon, as is inſiſted on; and if there had 
been, yet it would not have had that Operation 
to licenſe him to come to England, The next 
Thing they ſpeak moſt fully to (and which is very 
conſiderable, if they make it out) is, that the 
Words of this Act of Parliament, upon which 
the Indictment is founded, or at leaſt the Mean- 
ing of them, cannot be extended to a Native of 
Scotland. As for the Words of the Act we need 
do no more than read them, to make it appear 
to be otherwiſe. It is obſerved by them very 
truly, that Scotland is no part of the Kingdom 
of England ; but they mult admit it is a part 
of the Dominions of the Queen of England, tho' 
not part of the Kingdom of England, They 
would do little Service to the Subjects of Scot- 
land, if they ſhould endeavour to overthrow Ca!- 


179. The Trial of David Lindſay 


3 Ann. 


vin's Caſe, which was ſo ſolemnly determined 
near an hundred Years ago, which enables 
them of Scotland to come into England, and en- 
joy the ſame Privileges here, as the Subjects of 
England do. Certainly, as they are let into all 
theſe Benefits by the Reſolution of that Caſe, ſo 
they are at the ſame Time the Subjects of the 
King or Queen of England. That the Words 
therefore of the Act are againſt them, nothing can 
be plainer ; I any of His Majeſty's Subjefts who 
fince the eleventh of December, 1688. bave gone 
into France, This leaves them no room for 
Diſpute; it ſays not, if any of the Subjects of 
the Kingdom of England, but if any of His 
Majeſty's Subjects; ſo that whoever was a Sub- 
ct of the late King is within the Act. The 
Words are without any Reſtriction whatever, 4 
any of bis Maj ſty's Subjects; and they will not 
deny but that a Sco:chman was a Subject of His 
late Majeſty. But then they ſay, it the Words 
ſhould extend to it, the Meaning of the Act can- 
not. With Submiſſion, we think the Cale before 
you is within the Words and Meaning of the 
Act, and within the Miſchief which the A& 
provides againſt. For at the Time this Act was 
made, it being taken notice of, that upon the 
Peace concluded there would be a Door opened 
for a Communication between gland and France, 
and that many Perſons who had reſorted thither, 
wizo had bien actually in Arms there, and other 
diſaſiected Perſons, might take Advantage, and be 
encouraged from thence to form and carry on 
treaſonable Deſigns and Practices againſt his Ma- 
jeſty's Perſon and Government; Therefore, to 
obviate that Miſchief, this Act was made in ſuch 
general Words, That it any of His Majeſty's Sub- 
jets who had gone voluntarily into race, 
ſince the Time mentioned in the Act, withour 
Licence, let them be born where they would, 
whether they were of the one Kingdom or the 
other, the Miſchief of their returning without 
Licence was equal, And by conſequence, it was 
the Meaning of the Act to exclude one as well as 
the other; tor the Deſign of the Act was to pre- 
vent the Danger that might ariſe by ſuch Perions 
coming over. But as to this preſent Caſe, if 
what the Witneſſes have ſaid be true, it would be 
very miſchievous indeed, if a Ferſon that had been 
reſident here for ncar twenty Years, as the Priſoner 
was, by his own Witneſſes, and afterwards went 
into France without a Licence, if he may be allow- 
ed to return back again without a Licence, becauſe 
not originally a Native of England. By the tame 
Rule all thoſe Perſons that have done the like 
both of Scotland and Ireland would be at Liberty 
to return allo, becauſe not Natives of England ; 
which was not ſurely the Meaning of the Act of 
Parliament, nor ought the Conſtruction of the 
Words to be ſo taken. It's true, we can't here by 
an Act bind them in Scotland, but we are not now 
putting in Execution this Act in Scotland, but 
putting it in Execution here in England on a 
Scotchman that had been long an Inhabitant here be- 
fore. My Lord, the next Thing that was infiſt- 
ed on, is, that if he be ſuch a Subject as may 
be cunſtrued within this Act, and it the Pardon 
ſhould not have the Effect they contend for, yec 
they ſay this Indictment is laid in the wrong 
Place, it ought to have been Jaid in the Coun- 
ty where he firit arrived. There need little to be 
ſaid to this, becauſe the Proſecution is made 

where 
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where the Party was apprehended, The Objec- 
tion they make, is that which would render it im- 
racticable to proſecute any for this Offence. For 

w is it - poſſible to know where a Man firſt 

rivately arrived ? That which is enough to charge 
bim, is, that he was firſt found in ſuch a Place 
in Eugland; for 'tis not ſaid in the Act, that 
they ſhall not return to this or that County, but 
not to Exgland, And then wherever he is found 
in England, there the Indictment may be laid 
againſt him. And the Caſe of the Felony comes 
home to this Point; the Man that ſteals Goods 
in one County, may be indicted in any other Coun- 
ty where he carries them. So he that returns into 
England contrary to the Act, wherever he is ap- 
prehended he carries the Crime with him. And 
it does not appear, but that this is the firſt Place 
where he was ſound. They ſay it is impoſſible 
to come from Scotland into Middleſex, without firſt 
coming into ſome other County ; but it is agreed 
that this is the Place where he was firſt apprehend- 
ed. Therefore, upon the whole Matter, the Fact 
being confeſſed, we inſiſt that he is within the 
Words and the Meaning of the Act, and within 
the miſchievous Conſequences which are intended to 
be prevented by it. 

Mr. Att. Cen. My Lord, I would not ſpeak 
any thing to aggravate Matters againſt the Priſoner; 
but there have been ſome things ſaid by his Council, 
which I think fit to be taken notice of, —— They 
have given him a Character for his Faithfulneſs to 
the Queen, and called ſome Witneſſes to it : And 
Mr. Il illiams was pleaſed to ſay, his owning the 
Facts charged againſt him in the Indictment 
(whereby he faved the Court and the Queen's 
Council a great deal of Trouble) was an Argument 
of his Sincerity.— I only ſay, I believe he had a 
better Opportunity by other Methods to have ſhewn 
it. My Lord, Every one knows from whence he 
came (viz. from France) and how long he ſtay*d 
there, and in whoſe Service. And it would have 
been a better Argument of his Sincerity, if he had 
given an Account of his Knowledge of what paſs'd 
in France while he was there; and probably would 
have been of more Advantage to him, than ſaving 
the Trouble of proving what (he knew) we were 
ready and able to prove. 

What has been ſaid as to the Act in general, is 
ſomething ſurprizing to me; to hear any Exgliſiman 
complain of the Hardſhip of this Law, on which 
the Priſoner is indicted, which was made for the 
Preſervation of the King's Perſon and the Govern- 
ment, and by the Wiſdom of the Nation thought 
neceſſary. Byt as to the Matters of Law the Pri- 
ſoner's Council have inſiſted on, they are reducible 
to two Heads. 

Firſt, That the Queen's Proclamation in Scotland, 
pardoning Her Subjects of Scotland of all Treafons, 
Ec. amounts to a Licence to return to Scotland, by 
pardoning the Offence in going to rence ; and 
every Subject of Scotland may lawfully come thence 
into England, 

Secondly, That the Priſoner ought to have been 
indicted in the firſt County, into which he firſt re- 
turned; which is impoſſible to be Middleſex. 

As to the firſt Matter, it has been ſaid, That a 
Native of Scallaud is not bound, nor can be puniſh'd 
by a Law made in England. And the Council, 
tho* they have not denied the Authority of Cal- 
vixs Caſe, yet they do ſeem to diſlike the Reſolu- 
tion of it. Now he is (according to Calvin's Caſe 
a _ — Euglaud. That Caſe was more bene- 
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ficial to the Subjects of Scotland than to the Subjects 
of England ; and it has been always allowed to be 
Law ever ſince. But, my Lord, we are not to con- 
ſider this Gentleman in this Caſe as a Scotchman ab- 
lolutely, but as a Scotchman here in England, How 
far an Act made in England would affect a Scotch- 
man that ſhould return into Scotland, I need not 
meddle with, But the Queſtion here is, Whether 
an Act of Parliament made in England, will not 
bind every Perſon that is reſident here in England ? 
N ow the Priſoner was reſident here in England with 
his Family, and went hence to France : And by the 
Law, every Scotchman reſiding in England, is an 
Engliſhman; and hath Right to enjoy the Privileges 
of an Engliſhman. This is the Reſolution of Calvir's 
Caſe. 1 will give bur once Inſtance of this. The 
Act of Navigation made 12 Car, II. requires, 
in many Cafes of Goods imported, that the Maſter, 
and three fourth Parts of the Mariners, ſhall be Eng- 
liſh. The Act of 14 Car II. Chap 11. of Frauds, 
declares, That any of her Majeſty's Subjects of 
England, Ireland, and the Plantations, ſhall be ac- 
counted Zng/ifh, and no others. 

Now the Natives of Scotland inhabiting in Eng- 
land or Ireland, have always been allowed to be 
Engliſh or Iriſh within the Act of Frauds; and have 
enjoy'd the Privilege ever ſince of being Maſters of 
Ships: And the ſame hath been allowed them on 
all Trials in the Court of Exchequer, that is, ac- 
cording to Calvir's Caſe ; That to all Intents and 
Purpoles, a Scotchman being in England, enjoys 
the Privileges of an Englibman, he is a Subject of 
the Crown of England. | 

But give me Leave, my Lord, to conſider how 
the Priſoner comes to be affected by this Act: Not 
as being her Majeſty's Subject, living in Scotland 
but he is bound by this Act, as he is a Subject re- 
ſiding here in England, For as to what they ſay, 
that his Offence is going into France; that is not 
the Matter he is charged with: That is the Deſcrip- 
tion of the Perſon that falls under the Diſability of 
the Act: [A Man under theſe Circumſtances.) But 
his returning from France into England (being a Per- 
fon deſcrib'd by the Act) is the Offence. 

My Lord, his returning is the Offence : Not his 
returning to Scotland, but returning to Enzland, or 
any other her Majeſty's Dominions, bound by the 
Acts of Parliament made in England. The Act is, 
If any of bis Majeſty*s Subjects return: And every 
Scotchmanthat reſides here, is a Subject of the Queen. 
Every Law that is made in Zzzland, will bind eve- 
ry Scotchman that reſides here; and this will bind 
him from returning into England without Licence 
which is all that is in this Calc. 

It hath been objected, The Act cannot bind the 
Scots here, becauſe they have no Repreſentative in 
Parliament. But that is not ſo: They may be 
Freemen of Corporations, and are capable of being 
Freeholders ; and as ſuch, may be repreſented in 
Parliament. The Penning of the Act ſhews, the 
Parliament intended to include all Subjects, that 
might in the utmoſt Latitude be called Subjects. 
The Words arg [If any of his Majeſty's Subjects, 
that have gone into France, ſhall return into Eng- 
lard]. So that the Act ſays, They that were his 
Majeſty's Subjects, and went into France, and did 
return, ſhall be guilty. Therefore, what hath been 
ſaid of the Laws of England binding Scotland, is 
quite out of this Cale. 

The Council for the Priſoner have argued, That 
the Proclamation of Indemnity in Scotland, is a 
Licence to. return into Scotland, I would fain know 
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where they find that. If there were a Pardon un- 
der the Great Seal of England for all Offences com- 
mitted, I would be glad to know whether that 
would be accounted a Licence to return into Scot- 
land? No, certainly. They have faid, That the 
Matter that hinder'd the returning to Scotland, was 
the Offence of going to France without a Licence 
which Offence is remitted by the Pardon. That is 
plainly a Miſtake : For the A& had not Regard to 
any Offence of going to France; referring to the 
11th of December, 1688, when, and long after, it 
was not any Offence to go thither without a Li- 
cence: Every Man, till the War was declar'd, might 
have gone thither without Licence, And yet by 
this Act, thoſe that went between that Time and 
the War declared, as well as thoſe that went during 
the War, are prohibited to return without Licence. 
So that the Pardon which they rely on, cannot avail 
the Priſoner : For the Act did not regard Crimes 
committed ; but, as the Preamble is, it was made 
to prevent an Inconvenience which might foHow by 
diſaffected Perſons returning; who might form and 
carry on traiterous Conſpiracies, againſt the late 
King and the Government. And the Parliament 
look' d on Perſons to be diſaffected, that left their 
Country, and went and ſtay*d in France after the late 
King went thither; and therefore judg'd it not rea- 
ſonable to have ſuch truſted here, without the Go- 
vernment ſhould licenſe their Return. 

The Perſons mentioned in the Act are character- 
ized : So that as to the Matter of the Pardon (if it 
were an Engliſh Pardon) it would not bring them 
from under the Act. Beſides, any Licence or 
Pardon in Scotland, cannot indemnify them from an 
Act made in England. — The Law and the Seals 
of each Kingdom are diſtinct: And an expreſs 
Licence under the Seal of Scotland to return to 
England, nay an Act of Parliament for that Pur- 

ſe there, would not avail: For no Act of Scot- 
land can take off a Diſability laid on by any Act 
made in England. For this Act is a baniſhing them 
from England, unleſs the Queen gives a Licence 
to. return, 

My Lord, It is an extraordinary Thing which 
they argue from the Preamble of the Act, that 
mentions the carrying on the Trade between Eng- 
land and France; and Scotland being not named, 
the Act ſhall not extend to the Scoſchmen. I do 
not ſee what can be gather'd from that. — The 
Scotebmen reſiding here, are conſidered as Engliſh : 
and being here, are bound by the Engin Laws; 
elſe the Scots would be in a better Condition here 
than the Engli/h. But, my Lord, that which we 
inſiſt on, is, That the Scots reſiding here, are to all 
Intents Englibhmen ; That they are ſubject to the 
Laws of England, and bound by them. The going 
firſt to Scotland will not avail the Priſoner : For the 
Offence is, returning to the Place from whence he 
went, that is, England, Whether his returning to 
Scotland be an Offence within this Act or not, is 
not material; nor whether an Act of Parliament 
made in England, can baniſh a Scotchman from 
Scotland: But it is, That an Act of Parliament in 
England may prohibit any Scotchman, or any other 
Perſon, from returning out of France into England. 

My Lord, The next Matter, which they mighti- 
ly inſiſt on, is, as to the Place of Trial: But if 
that Objection ſhould prevail, it would make the 
Act ridiculous and uſeleſs. For then it would lie 


on the Queen's Council to prove, Where a Perſon 
(who privately return'd, and got into the King- 
dom) firſt landed. But the Act ſays (If they 
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fhall return into England). And wherever he is 
found, thither he is returned. There was an ex. 
traordinary thing ſaid indeed: That if we can make 
it Treaſon wherever he is found, then he may be 
tried in every County he comes into; although he 
be pardoned, or tried, for returning into one Coun- 
ty. Certainly that will not be ſo. For the return- 
ing is but one Freaſon : And tho* he may go into 
ſeveral Places, yet when he is tried in one Place, 
and convicted, and pardon'd for that, it diſcharges 
him wholly, For the returning is but one intire 
Offence, tho“ having been in many Place + The 

deen may proceed againſt him in any one of them. 
It is like the common Cale of an Eſcape. An E- 
ſcape is an Eſcape in every County, wherever the 
Party goes afterwards : And the Party cſcaped, or 
the Sheriff may be proceeded againlt in any County 
whither the Party eſcaped goes, as well as in chat 
whither he firſt eſcaped. And without this be fo, 
the Act can never be put in Execution, 

My Lord, I think this is the Subſtance of what 
they have ſaid; that an Act made in England, will 
not bind a Native of Scotland. We think an Act 
made in England, will bind ſuch a one reſiding in 
England. Now the Priſoner was reſiding in Eng!and 
for twenty Years; and he is both within the direct 
Words, and within the Intent and Meaning of the 
Act. There are a great many of them that are in 
France: And I believe the Parliament never intend- 
ed to leave the Scots free to return into England, 
any more than the Exgliſt. 

Mr. Lindſay. My Lord, I deſire to know, whe- 
ther the Queen's Licence does not ſet us free, as 
well in England as in Scotland? And whether one 
that has a Licence to come into Scotland, may not 
come into England too ? . 

Mr, Att. Gen. One may be brought to a Trial 
here, tho* he had a Licence in Scotland. 

Mr. Lindſay. My Lord, Her Majeſty's Pardon 
extends further than a Licence: It reſtores to all the 
Privileges I had before, 

L. C. J. Holt. If I take you right, you mean 
This Pardon in Scotland ſecured to you all the Ad- 
vantages you had at the Time of your Birth, or at 
any Time before your Departure out of England; 
io that you are not to be impeach'd, or convicted 
of any Crime you have committed againſt the 
Laws of Scotland; but you are thereby upon the 
ſame Foot, and have the ſame Rights and Privi- 
leges as any other Scotchman hath, that hath never 
offended : And every innocent Scotchman hath a 
Right and L:berty to come into England when he 
will, Which is very true, that the Pardon diſcharges 
all Diſabilities and Incapacities, that you have in- 
curr'd by any Offence committed againſt the Laws 
of Scotland, but not any committed againſt the 
Laws of England. That is, ſuppoſing the Pardon 
had been ſubſequent to your Return into Scotland, 
and that your Retura hither had been High-Trea- 
fon by this Act. 

Mr. Lindſay. My Lord, I think this Pardon re- 
inſtates me in all the Privileges I enjoy*d before. 

L. C. J. Holt. I tell you no: It only reſtores you 
to the Privileges that you had as a Scotchman ; and 
which you would have loſt, if convicted of thoſe 
Offences by the Law of Scotland; but exempts you 
not from any Puniſhment, to which you were then 
obnoxious by the Law of England. 

Mr. Att. Gen. My Lord, I would ſay but this 
only; That ſpeaking of the Pardon, as a Pardon, 
it cannot pardon a Crime before it is committed. It 
the Pardon granted in Scotland. would pardon a 
Crime 
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land has that Effect). And if, ſays he, this Pardon 
has made me as Free a Scotchman as I was before ; 
Ergo, I may come into England, as well as any 
other Scotchman that was under no Diſability. 

Mr. Att. Gen. My Lord, he is bound by the 
Laws of England, as he reſided here: It has been 
the conſtant Practice. He does not pretend that he 
had King William's, or the preſent Queen's Licence 
to come into England ; only that he had the Queen's 
Licence to come into Scotland. 

L. C. J. Holt. You hear what he ſays. 

Mr. Soll. Gen. My Lord, the ſeveral Facts al- 
ledged in the Indictment, are admitted to be true 
except that the Priſoner was a Subject to his late 
Majeſty ; and, that his Return into Ergland ſince 
the 14th of January, 1697, was without Licence. 

'Tis objected, he was not a Subject of his late 
Majeſty within the Meaning of the Act, becauſe he 
was a Scotchman, 

Whoever is born under the Legiance of the King 
of England, is a Subject of the King; and 'tis ad- 
mitted Mr. Lindſay was ſo born. 

It has been likewiſe objected, His Return was 
not without Licence. 

Tis not pretended he had ſuch a Licence as the 
Act of Parliament ſpecifies, and the Indictment men- 
tions; 2 Licence under the Privy Scal, to return 
into Englund. 

But *cis inſiſted on, That the General Pardon in 
Scotland does, by Conſtruction of Law, amount to 
ſuch a Licence. 

It can't ſurely, with any Colour of Reaſon, be 
urg?d, That ſuch a Pardon ſhould be conſtrued any 
farther than a Licence to return into Scotland; and 
ſuch a Licence would not excuſe the Priſoner. 

My Lord, this Pardon in Scotland can have no 
Relation to the Offence in Queſtion. A Pardon in 
that Kingdom can't extend to any Crime, which by 
the Laws of Scotland can't be there puniſh'd. But 
had that Pardon, which paſs'd in Scotland, been un- 
der the Great Seal of Eugland, it could have been of 
10 Service to the Priſoner. As a Pardon it could 
not; becauſe *ris precedent to the Offence, and it 
can't by any Implication amount to a Licence. 

The Reaſon offer'd, why it ſhould be fo con- 
{lrued, is, That the Offence, whereof the Priſoner 
ſtands indicted, is of a complicated Nature : That 
it conſiſts of two Parts; going out of England into 
France ; and, returning out of France into England. 
That the firſt Part of this Offence (his going to 
France) being pardoned, he can't be proſecuted for 
his Return, 

The Suppoſition whereupon this Argument 1s 
lounded, is a Mittake : For after the 1 1th of Decem- 
ber, 1688, any Man might (before the War was 
proclaim'd) have, without any Offence, gone into 
France : And therefore, his going thither after the 
11th of December, 1688, is no Part of the Crime; 
but a Deſcription of the Perſon, whoſe Return with- 
out Licence was enacted to be High-Treaſon. 

Mr. Conyers. My Lord, the Priſoner. inſiſts on 
the Benefit of Her Majeſty's Proclamation of Pardon 
in Scotland; which (as has been already taken no- 
tice of) bears Date in March, 170%, and cannot ex- 
tend to pardon a Treaſon ſince that Time. The 
Treaſon tor which he ſtands charged, was not till 
December laſt ; then he came into England without 
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Crime committed in England; yet it would not 
pardon a Crime committed afterwards. , 

L. C. J. Holt. But obſerve what he ſays. Says 
he, 1 am by this Pardon made a Free Scotchman : 
(And it is to be admitted, that the Pardon of Scot- 
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Licence of the Queen : He voluntarily went into 
France without Licence, ſince the 11th of Decem- 
ber, 1688. He came back into England without Li- 
cence, in December laſt; and for that he ſtands 
charged with Treaſon, by Virtue of the Act of Par- 
liament in the ninth Year of the late King. But 
the Inference he makes from this Pardon, by the 
Queen's Proclamation in Scotland, is, That he is 
thereby reſtored to all the Privileges of a Scotch Sub- 
Ject, and conſequently may freely come into the 
Kingdom of England, as any other of her Majeſty's 
native Subjects of that Kingdom may do. Now the 
Pardon in Scotland can only extend to exempt him 
from Puniſhment for any Crimes committed in that 
Kingdom; and he can have no Benefit of it for a 
Crime committed againſt the Laws and Statutes of 
England, which is a diſtin Kingdom, and govern'd 
by diſtin&t Laws. And ſuch Inference as he makes 
irom this Pardon, is both againſt the very Words 
and Meaning of the Act of Parliament, upon which 
he ſtands indicted. The Words are very expreſs 
and plain: Any of er Majeſty's Subjects, who have 
at any Time ſince the 11th of December, 1688, 
voluntarily gone into France without Licence (as 
the Priſoner confeſſes he did) and after the 14th 
Day of January, 1697, Hall return into England, 
or any other Her Majeſty's Dominions, without Li- 
cence ſhall Je judged guilty of High-Treaſon. 
He was reſiding in England after the 11th of 
December, 1688. He went from England into 
France; and is returned into England without Li- 
cence, ſince the 14th of January, 1697, and fo is 
within the expreſs Words of this Act. And the In- 
tent of the Act wilt appear by the Preamble. The 
Miſchiefs and Inconveniences apprehended at the 
making of this Act, were, That the Freedom of 
going and coming out of England into France, and 
from France to England, by the reſpective Sub- 
jets of each Kingdom after the Peace, might be an 
Encouragement to ſuch of the King's Subjects, who had 
been engaged in traiterous Deſigns and Confpiracies 
againſt bis Majeſty, and who might be encouraged to 
form and carry on treaſonable Deſigns and Pradlices 
againſt the King and the Government, ts come out of 


France into England. The Perſons from whom thoſe 


Dangers were apprehended, were ſuch Perſons as 
are deſcribed in this Act; and therefore, for the 
Safety and Preſervation of His Majeſty's Perfon and 
Government, the Intent of this Law was to prohibit 
their returning into England, without ſuch Licence 
from His Majeſty under His Privy-Seal. 

L. C. J. Halt, Have you any more to ſay? Or 
have you any thing to reply ? 

Mr. Williams. My Lord, we would ſave your 
Lordſhip's Time as much as might be; but we 
humbly inſiſt, that our Objections are not anſwer'd : 
And it being upon a new Law, and in Caſe of 
Life, we pray that the Matter may be found Spe- 
cially. | 

L C. J. Holt. If we ſee any Reaſon to doubt it, 
in ſhall be found Specially. But what you have ſaid, 
overthrows Calvin's Caſe ; for you urge, That you 
are a Subject of Scotland, and fo not within this 
Act of Parliament. But you ought to conſider, 
That as you are a Subject of Scotland, fo alſo you 
are a Subject of the Crown of England by being a 
Native of Scotland ſince the Acceſſion of Scotland 
to England, which is by the Law of England. And 
if the Caſe had been, that you had only departed 
from Scotland into France, and from thence re- 
turned into Scotland, and ſtay'd there without ever 
coming intoEngland, the Caſe would have been much 
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different: For it may be, the Law of England can. 
not oblige a Scotchmam, for any Act by him done 
in his own Country (though there is no Occaſion to 
give any Opinion of that) ; but an Act of Parlia- 
ment in England, may ſubject any Scotchman to any 
Penalty, for any Act that he ſhould do in England. 
Suppoſe a Scotchman going out of Scotland into 
France, ſince the 11th of December, 1688, that ſhall 
return into England ſince the 14th of January, 1697, 
he ſeems to be within the Words and Meaning of 
the Act. But there is no need of determining that 
Point now: The Priſoner being a Scotchman born, 
and having been inExgland for a long Time, and de- 
parting from England into France within that Time, 
and returning into England afterward, is to all the 
Purpoſes within the Letter and Deſign of the Act: 
For being a Reſident in Ezgland at that Time, you 
are to all Purpoſes a Subject of the Crown of Eug- 
land, as much as any Native of Eugland; and your 
departing into France, and remaining there ſor fo 
long Time, and returning without Licence, 1s the 
ſame Danger that the Act of Parliament intended 
to prevent. 

Mr. Williams. My Lord, I would not preſume 
to ſay any thing in Derogation of Calvin's Cale : 
But I ſay, that tho? a Scorchman may be as a Natu- 
ral-born Subject of England, yet he may not be 
within the Meaning ot this ſo penal a Law. 

L. C. J. Holt. Certainly within the Meaning, if 
within the Words and Reaſon. But there is another 
Point that you, bis Council, have urged in his Be- 
half; which is, That this Pardon is a Licence to him 
to return into Scotland. Which in Truth is not; 
for it is to another Purpoſe, viz. To pardon aud 
diſcharge all Treaſons and Crimes committed in 
Scotland ; but not give a Licence to return into that 
Realm: But ſuppoſe it to be a Licence to go into 
Scotland, that will not be a Licence to return into 
Euglaud. The Treaſon is, to return into the 
Realm of Eugland, or any other His Majeſty's Do- 
minions. Another Matter that you have inſiſted 
upon, is, That ſuppoſing this to be a good Pardon 
under the Great Seal of Scotland, it hath pardon'd 
the Offence of going into Frauce. The Return into 
England can't be High-Treaſon ; becaule the Trea- 
ſon conſiſts of two Facts, ſay you, which are, The 
departing into France, and, The returning into the 
Queen's Dominions. Like unto the Caſe, when one 
gives another a mortal Wound, of which he lan- 
guiſhes, and before he ics, the Stroke is pardon'd 
and then the Party dies: Afterwards it will not be 
Murder; becaule that Act, which ſhould make it 
ſo, is diſcharged by the Pardon. To this a plain An- 
ſwer has been before given by the Queen's Council; 
That going into France ſince the 11th of Decem- 
ber, 1688, is no Offence originally; but only the 
Return of ſuch Perſon is made Hligh-Treaſon, and 
from that Return doth the High-Treaſon com- 
mence. Therefore ſuch a Pardon, under the Great 
Seal of England, could not have diſcharged him 
from being guilty of High-Treaſon, if he had re- 
turned afterwards. 

But, ſays he for himſelf (as I apprehend him) 
That this Pardon hath made him a Free Scotchman, 
to all Purpoſes, as if he had never offended. And 
tho* the Pardon can't have any Operation to diſ- 
charge him of any Crime committed againſt the 
Law of England; yet it hath this Effect, by putting 
him in the ſame State of other Scotchmen, to ena- 
ble him to come into England, It is true, this Par- 
don puts him in the ſame Condition, in which other 
Scetchmen are by the Law of Scotland; but it puts 
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him not in the ſame Condition that other Scotchmen 
are by the Law of England, By the Law of Eng. 
land, Scoichmen may at any Time come into Eng- 
land: But the Law prohibits thoſe who are Subj: cte, 
and went into France without Licence, to return 
into England. 

They who were born in Scotland, may inherit Lands 
in Eugland: But if an Alien to England and Scot- 
laid be naturaliz'd by Act of Parliament in Sco:- 
land; though he is to all Purpoles a Natural-bora 
Subject of Scctland by the Law of that Realm; yet 
not therefore Inheritable to Lands in Zngland, be- 
cauſe he is not a Natural-born Subject by the Law 
of England. 

There is another Queſtion hath been ſtirt'd; 
which is, That he ſhoukd have been indicted in the 
firſt Eugliſ County into which he came: For it 
appears, upon the Evidence, that he came from 
Scotland, Now Middleſex can't be the tirit County; 
but it muſt be Noribumberlandd: For upon his 
coming there, the 'Trealun is complete; and lis 
proceeding further into other Counties, can't make 
it more T reaſons than it was before. As to the Caſe 
of Felony, ſtealing Goods in one County, and carry- 
ing them into another; it is Felony in every County 
they are carried into. A Priſoner elcapes from a Goal 
in one County, and then goes into ſeveral Counties; 
it is an Eſcape in every County into which he comes; 
which is a Caſe very oppoſite to this in Queltion. 
Suppole a Man committed for Felony has cſcaped 
out of Newgate into Northumberland ; may he not 
be indicted in Nerthumberland ? He came volunta- 
rily into this County of Middle; and certainly 
may be indicted, and tried here. Indeed, it he had 
been taken in one County, and carried into another 
County, that would be another Cafe z becaule he 
came there by Coerſion. 

Mr. Williams, Now, my Lord, in this Cale, the 
Priſoner comes into this County of Middlc/cx to 
ſurrender himſelf ; and coming into Middleſex with 
an Intention to ſurrender himſelf, when a Warrant 
is out againſt him, will not be Treaſon in Middle- 
ſex, tho? his firſt coming into England were admitted 
to be Treaſon. 

L. C. J. Holt. That does not appear: He ſays 
otherwiſe himſelf. He ſays, he heard there was a 
Warrant out againſt him; and then he ſurrender'd 
himſclf, 

L. C. J. Trevor. I do not think, if he had 
come into this County to ſurrender himſelt, it would 
have alter'd the Caſe. If he had ſurrender'd him - 
ſelf in the firſt County he came into, he would have 
been wichin the Law. 

Mr. Williams. My Lord, with humble Submiſſion, 
if he comes into England, he, by that, commits 
Treaſon, But it, after his coming into England, and 
before he comes into Middleſex, he hears that in 
Middleſex there is a Warrant out againſt him; 
and, purely to ſurrender himſelf upon this War- 


rant, he comes into Middleſex, and ſurrenders him- 


ſelf in Middleſex ; with humble Submiſſion, this 
Act of Surrendering himſelf, which the Priſoner docs 
in Obedience, and in Juſtice to the Proceſs of Law, 
won't amount to make him guilty of High-Treaſon 
in Middleſex. 

L. C. J. Holt. This is not the Caſe. However, 
we are all of Opinion, that alters not the Calc : 
(For I have conſulted my Lord and Brothers). Have 
you any more to ſay for the Priſoner ? Or has he 
any thing more to ſay for himſelf ? 

Mr. Lindſay. My Lord, I have told you what 
was the Motive that brought me into England ; 

That 
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That I was to come to my Wife and Children, be- 
lieving that I might have done it without Treſpaſ- 
ſing againſt the Law, becauſe I ſaw others did fo 
betore me. Now if it be taken as a Fault in me, 
and not in others; that will be very hard, my Lord. 
If I have offended, it is out of Ignorance. 

L. C. J. Ilalt. Ignorance of the Law is no Ex- 
cuſe: But that may fall under another Conſidera- 
tion, which doth not belong to us. Have you any 
more to ſay ? 

Mr. Lindſay. If I have by my Ignorance offend- 
ed in this Point, and it you think my Indemnity 
in Scotland will not avail me, I humbly beg your 
Lordſhip will intercede for me to Her Majeſty, 

L. C. J. Holt. Gentlemen of the Jury, this Pri- 
ſoner, David Linalſay, is indicted for High- Trea- 
ſon upon the Statute that was made in the Ninth of 
King //illiam. The Offence ſet forth in the Indict- 
ment is to this Effect, That he being a Subject 
of the late King, did, ſince the 11th of December, 
1688, go out of this Realm into France, and that 
he has returned into England, without Licence under 
the Privy-Seal, ſince the 14th of January, 1697 
which returning, by that Act is made High-Trea- 
ſon, This Act was made upon the concluding 
the Peace of Refwick, becauſe then (as the Act re- 
cites in the Preamble) the Seas would be open for 
Commerce between Eugland and France, and that 
would give an Opportunity to thoſe Perſons to re- 
turn to Eagland, whom the Wiſdom of the Nation 
thought dangerous to the Government, that is, thoſe 
that had been in the Service of the French King, 
and others, that by departing the Realm ſince the 
11th of December, 1688. Therefore, to prevent 
all Danger to the King and his Government, this 
Act was made, to make ſuch a Return to England 
by ſuch Perſons to be ſo penal as to amount to 
High-Treaton, 

Now, the Queſtion is, whether this Priſoner be 
guilty. It docs appear that he is a Native of 
Scotland, and alſo that he was here in England for 
many Years (I think one of his own Witneſſes ſays 
about twenty) and did depart fince the 11th of 
Deecember, 1688, and he returned into Scotland 
lince March was T welve-month, and came into 
England afterwards about December laſt, which is 
alſo admitted. So that it appears he is in the 
Words of the Act, and had no Licence under the 
Privy-Scal. 

But that which he inſiſts upon by his Council, 
is, that he was a Scolchman by Birth, and had an 
Invitation to return into Scotland, and had the 
Queen's Pardon, whereby he was pardon'd all man- 
ner of Offences. It's true, he admits he was at &.. 
Germains, but returned into Scotland in order to 
take the Benefit of that Pardon. He was at firſt 
lecured by the Government there, but he had the 
Benefit of the Pardon allow'd him, and was diſ- 
charged. And then he ſays, he did defire to come 
into Ligand, and would not continue longer in 
France, becauſe he would not be a Papiſt. That 
when he was in Scotland, he defired to come into 
Hagland too, which he thought he might upon the 
Account of his Pardon in Scotland; and he ad- 
viſed with Council, whether he might ſafely come 
2 England, and they told him he might, as he 
ays. 

The Queſtion. is, whether any of theſe Things 
will be to his Advantage. Firſt, It is a Law of 
England, that he is indicted upon; no Pardon un- 
der the Great Scal of Scotland can diſcharge any 
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Crime committed againſt the Law of England, 
neither can a Pardon under the Great Seal of Eu- 
land diſcharge any Crime againſt the Law of Scot- 
land. But ſuppoſe he had had a Pardon under the 
Great Seal of England before his Return; that 
would not have pardon'd him in this Caſe : For 
his Offence is not in going into France, and coming 
into England in Time of Peace; but that having 
lo gone, he returns without Licence, that is the 
Fact that is made ſo penal. Now a Pardon given 
before a Man commits any Offence, is ineffectual z 
the Queen cannot pardon a Crime before it is com- 
mitted, 

But, fays he, I am by this Pardon made to 
all Purpoſes a free Scotchman, I am reſtored to 
all my Capacities that I had loſt ; therefore, if 
I have all the Capacities that I had as a Scetch- 
man before, I may come into England, Now 
that is a Miſtake. It's true, he is reſtored to 
all the Capacities of a Scotchman, which is to 
be had by the Laws of Scotland; but a Pardon 
in Scotland cannot give him thoſe Privileges he 
had by the Law of Laglaud, and therefore can- 
not diſcharge him from an Offence committed 
againſt the Law of Ezgland. Nay, if he had 
been in Scotland, having eſcaped after he had 
been here, that would not have been effectual 
to diſcharge him from his Offence againſt the 
Law of England. Gentlemen, the Matter is be- 
fore you, he is a Subject of the Queen of Eng- 
land, he has departed from England ſince the 1 1th 
of December, 1688, and has returned hither with» 
out Licence under the Privy-Seal. And if you do 
believe all this, then you are to find him guilty , 
but if you do not believe it, you are to acquit 
him. 


Then the Jury withdrew, and in about half an Hour 
returned iuts Court. 


Cl. of Arr. Gentlemen, 
Verdict? 

Jury. Yes. 

Cl. of Arr. Who ſhall ſpeak for you? 

Jury. Our Foreman. 

Cl. of Arr. David Lindſay, hold up thy Hand 
(which be did), How ſay you? 1s he guilty of the 
High-Treaſon, whereof he ſtands indicted, or not 
guilty ? 

Foreman. Guilty. 

Cl. of Arr. What Goods or Chattels had he at 
the Time of this High-Treaſon committed? 

Foreman. None that we know of. 


Then the Court adjourned till Five of the Clock. 


are you agreed of your 


About Five of the Clock the Court met, and the Pri- 
ſoner being brought, the Court proceeded. 


Mr. Att. Gen. My Lord, Mr. Lindſay the Pri- 
ſoner hath been covicted of High-Trealon, and I 
pray the Judgment of the Courr, | 

Cl. of Arr. David Lindſay, thou has been ar- 
raigned for High Treaſon, and thereof convicted, 
what haſt thou to ſay why Judgment ſhould not 
pals againſt thee ? 

Mr. Lindſay. My Lord, I refer myſelf to the 
Queen's Mercy. 

L. C. J. Holl. Have you any thing to plead for 
yourſelf, or by your Council ? 

Mr. Williams. My Lord I did defign to have 
inſiſted upon a Point in relation to this Statute, 


upon 
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upon which the * againſt the Priſoner is 
grounded; but underſtanding it has been already 
under the Conſideration of your Lordſhip, and 
the reſt of my Lords the Judges, and that it has 
received your Lordſhip's Determination, I ſhall 
chuſe to wave it; but this, with Submiſſion, I do 
inſiſt upon; That it is not ſhewn in this Indictment 
that the Priſoner was a Subject of King William at 
the Time of his going into France, or at the mak- 
ing this Act. Now, as I humbly conceive, the very 
Words of the Act require, that the Party ſhould be 
a Subject at that Time. The Words are thus, It 
any of His Majeſty's Subjects, who have after the 
11th of December gone into France, if they return 
without Licence, they ſhall be guilty of High- 
Treaſon, Now by the Words of the Act, it ſeems 
requiſite that he ſhould be a Subject at the Time of 
his going into France; or at leaſt at the Time of 
the making of the Act. So that, with Submiſſion, 
the Indictment does not agree with the Act of Par- 
liament, unleſs it be ſhewn that the Priſoner was a 
Subject at the Time of his going to France; and 
no Indictment in any Caſe, much leſs an Indict- 
ment for High-Treaſon ſhall be aided by Intend- 
ment, And in this Caſe, my Lord, there is 
the leſs Room for an Intendment, that the Priſoner 
was then a Subject, becauſe it is not ſhewn that 
the Priſoner was a natural born Subject, or that his 
Treaſon was contra naturalis allegiantia debitum. 
And it not being ſhewn that he was a natural Sub- 
ject, it muſt be ſuppoſed he became a Subject by 
Naturalization, or by Denization, which might be 
ſince his going into France, — My Lord, I mult 
own, *tis ſaid in the Indictment that he was a Sub- 
ject of King William, but 'tis not ſaid when he was 
a Subject; ſo that it may be as well ſuppoſed he 
became ſo after he went into France, as before 3 and 
the rather in regard he is not ſhewn to be a natural- 
born Subject. And we take it, that by the Pen- 
ning of this Law, which ſays, F any of his Ma- 
jeſtys Subjects, cobo have gone into Frauce, &c. 
it muſt be meant of a Subject at that Time, or at 
the Time of his going into France ; and it not be- 
ing ſhewn that he was a Subject at that Time, 
we humbly take it that the Indictment is inſuffi- 
cient. 
Mr. Raymond, My Lord, we ſay, with great 
Submiſſion, that this Indictment is not good, be- 


cauſe it does not ſhew that Mr. Lind ay was a Sub- 


ject of the late King at the time of the making the 
Act, or any time before. If this Perſon had be- 


come a Subject of the King after the making of 


the Act, as he might by Derivation, and had re- 
turned into England, having been in France in the 
Time mentioned in the Act, he would not be with- 
in the Act. Therefore it was neceſſary to ſhew at 
what Time he was a Subject. It is not laid in the 
Indictment, that he was a natural - born Subject, 
nor do I pretend that it is neceſſary in an Indict- 
ment for Treaſon, becauſe one that owes Local Al- 
legiance may be guilty of Treaſon. But they ought 
to have averr'd either that he was a natural- born 
Subject, and that he ſhall be intended fo always; 
or elſe, that he was a Subject at the Time of the 
making of the Act, otherwiſe we won't be within 
the Act; becauſe the Words of the Act ſcem to tie 
it up to Subjects at the Time of the making the 
Act, by the Words which follow, viz. Who have 
gone into France, &c. 

Sir T. Powis, I have look*d both into the In- 
dictment and the Act. One Part of the Objec- 


tion is, that he is not a natural Subject. That 1; 


3 Ann, 


not to be inſiſted on, for there is no ſuch thing in 
the Act; for the Act ſays, I any of his Majeſty's 
Subjects; and there is no need of laying any more 
in the Indictment than the Act requires; and it was 
not intended to be confined to ſuch, The other 
Part of the Objection is, That it is not alledged that 
the Priſoner at the Bar was the Subject of King 
William at the time when the Act was made. Now 
there is no need of alledging theſe Words in the 
Indictment; for the Act runs thus, Therefore be. it 
enacted, that if any of bis Majeſty's Subjects, wh; 
bade at any Time, ſince the 11th December, 1698, 
voluntarily gone into France, without Licence from 
His Majeſty King William, or from Queen Mary, 
Hall return : And the Indictment does lay it, that 
this Priſoner was a Subject of the late King i. 
liam, and that he is now a Subject to the preſent 
Queen; and that he, after the 11th of December, 
1688, did go into France. Now ſure here is al- 
ledged in this Indictment that the Act refers to; 
that is, That if any Subjeft, who went into France 
after the 11th of December, 1688, all return into 
England. And the Indictment ſays, he was a Sub- 
ject of King William, and that he did go into 
France after that Time, and did return into Eng- 
land after the Time prohibited by the Act. Here 
is nothing required in the Act, but what is laid in 
the Indictment. And it is a very ſtrange Objec- 
tion to ſay that we ſhould averr that he was a Sub- 
ject when this Act was made z this ought to have 
been ſhewed on the other Side, if it be otherwiſe, 
Here is that in the Indictment which is eonformable 
to the Act, and there is no more neceſſary, than to 
deſcribe the Perſon according to the Act. 

Mr. Att. Gen, My Lord, we have taken that 
Method in the Indictment that is proper, that is, 
to purſue the Act of Parliament; we have laid him 
as the Act deſcribes. Now they ſay, that it being 
not ſhewn that he was a Subject at the Time of his 
going into France, he is not within the Act. But 
when a Man is laid in the Indictment to be a Sub- 
ject, it is a ſtrange Objection to fancy we muſt 
mention the Time of his beginning to be a Subject. 
We have ſhewed he was a Subject before the mak- 
ing of the Act, and we have ſhewed he was a Sub- 
ject after; and he is preſumed to have always been 
a Subject, unleſs ſpecial Matter is ſhewn when he 
was not a Subject, as that he was an Alien, and 
at a particular Time naturalized or made a De- 
nizon; which without Proof will not preſumed ; 
and this Objection ſhould have before ariſen 
from Evidence. It is laid likewiſe to be con- 
trary to the Duty of his Allegiance, being a 
Subject of the late King William, and of the pre- 
ſent Queen. 

Mr. Williams. My Lord, this Exception againſt 
the Indictment ſeems, with great Submiſſion, not 
to be anſwered; I go upon the Words of the Act: 

If any of bis Majeſty's Subjefts, who have ſince the 
11th of December, 1688, gone into France, My 
Objection is, That it is not ſhewn, that at the 
Time of going into Vance, nor when the Act was 
made, that the Priſoner was a Sul ject; and it not 
being ſo ſhewn, to intend the Priſoner then a Sub- 
ject, is helping the Indictment by Intendment, 
which cannot be. And I ſay ther: is the leſ Room 
for this Intendment here, becauf this Priſoner is 
not ſhewn to be a natural Subject. 

Mr. Raymond. My Lord, every Word of this 
Indictment would have been true, if this Gentle- 
man had been an Alien, and become a Subject at- 
ter the Act was made, and belore the late — ing 

ied, 
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died. And yet in ſuch a Caſe he would not have 
been within the Act: For if he had been a Stranger, 
and after the Act had been denizon'd, and then had 
returned into England, having before been in France, 
that would not have been within the Act, becauſe the 
Act ſays, If any of the King's Subjects, who have gone 
into France, ſhall return: Which muſt be meant, 
that were ſo before the Act was made: And yet 
that is all this Indictment ſays. 

L. C. J. Holt. That is a foreign Suppoſition. 
Can any Man oppor; that ſuch a Man that has 
been in France, that he ſhould be naturaliz' d or in- 
denizon'd after ſuch an Act was made? And ſup- 
poſe it were ſo, that he was an Alien, and hap 
to be naturaliz'd by general Words; the Act does 
not ſay, If he ſhall be a Subject at his Departure; 
but if he were in France ſince ſuch Time, and re- 
turn after this Act. 

He was a Subject to King William, and to Queen 
Anne; and that he went away ſince the 11th of 
December, 1688, and returned into England without 
Licence. 

This is an Indictment formed ſuitable to the Act 
of Parliament; it purſues the Words of the Act of 
Parliament. The Act deſcribes the Perſon, and ſets 
out what ſhall be the Offence ; that is, one that 
is a Subject of the King, and has gone away into 
France ſince the 11th of December, 1688, and ſhall 
return without Licence, | 

Mr. Williams. It appears not he was a Subject 
when he went away. 


L. C. J. Holt. If any of his Majeſty's Subjects, 


that have gone away ſince the 11th of December. It 


does not ſay, _ that ſhall go away; but that 
have gone away after the 11th of December. 

Mr. Juſtice Powel. A Subject is ſuppoſed to be 
2 natural Subject, unleſs he be naturalized after- 
wards: But now he being ſaid to be a Subject ac- 
cording to the Act, ſuppoſes him to be a Subject 
then, | 

Mr. Raymond, My Lord, we think, with Sub- 
miſſion, this is not an Indictment according to other 
Indictments. 

Mr. Fuſtice Poxwel. It's enough that he is ſaid to 
be a Subject. | 

Mr. Raymond. But, my Lord, muſt there not 
be a Diſtinction between a Subject that owes natural 
Subjection, and commits Treaſon, and one that 
only owes local Legiance ? 

Mr. Juſtice Powel. You might have ſhewn that, 
when you were upon the Evidence. 

Mr. Williams, My Lord, we humbly think it 
muſt be ſhewn that he was a Subject, art leaſt at the 
Time of the making of the Act. 

Mr. Juſtice Powel. We muſt take him to be a 
natural Subject, unleſs the contrary appear. 

L. C. J. Trevor. We ſuppoſe that he was a 
Subject at the Time of his going out of England ; 
and that the Indictment ſufficiently ſets forth. If 
you could have ſhewn that he became a Subject at- 
terwards, that might have help'd you; but elſe it 
lignifies nothing, 

L. C. J. Holt. Have you any more to ſay ? 

Mr. Williams. If we have ſlipt any Thing on 
Behalf of the Priſoner, which might have been of 
Service to him, we hope he ſhall not ſuffer for any 
Omiſſion of his Council; and therefore. humbly 

ray, that your Lordſhip will favour him, and will 
pleaſed to hear him for himſelf. 

Mr. Lind/ay. My Lord, What I have done has 
been out of Ignorance, and being ſupported by 
what other People did. And therefore, my Lord, 


for High-Treaſon. 
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/ 
having come into England by my ſelf, I did not 
come with any Deſign of Harm, or to do any Thing 
contrary to the Law. As I am a Scotchman, it 1s 
not to be preſumed I can underſtand the Laws of 
England : And therefore, if I have done any Thing 
amiſs out of Ignorance, I hope your Lordſhip will 
make a favourable Conſtruction of it ; and repreſent 
= Caſe to the Queen, And I hope, as Her Ma- 
jeſty has given me the Effects of her Mercy in Scots 
land, I ſhall not feel the Effects of her Diſpleaſure 
in England. | 

I. C. J. Holl. Mr. Lindſay, You have been in- 
dicted, and upon the Evidence of your own Confeſ- 


pen ſion of the Fact alledged againſt you, and after a 


great Debate in Matter of Law (which by you, 
and your Council, was urged on your Bchalf) are 
convicted of High Treaſon. That which now re- 
mains, is, To pronounce Judgment of Death upon 
you, which you are to ſuffer in that Manner which 
the Law hath appointed. Your Crime is, return- 
ing from France without the Queen's Licence ; hav- 
ing before gone thither without any Licence from 
the late King or Queen. That Law which hath 
made ſuch your Return to be an Offence of ſo high 
Nature, cannot (by any conſidering Eugliſb Pro- 
teſtant) be thonght to be ſevere : For they who, in 
the Time mention'd in the Act, choſe rather to run 
into France, than to ſtay in England ; could have no 
other Inducement, than an Affection to an Intereſt 
oppoſite to the Proteſtant Religion, and the ancient 
Conſtitution of this Kingdom, For they were re- 
ceived, protected, and encouraged by that Prince, 
who is a dangerous and profeſs'd Enemy both to our 
Religion and Government. The Wiſdom of the 
Nation thought it abſolutely neceſſary to keep them 
out; unleſs they ſhould either clear their Inno- 
cence, or give Satisfaction by their Repentance, that 
they were fit to he truſted here. For he that ſhould 
adventure to return, without doing either, muſt be 
preſumed to come in upon the ſame Principles, and 
with the ſame Purpoſes, with which he went out : 
Which muſt be a conſtant Danger, even to the 
Foundation of our Government, which is eſtabliſhed 
upon the Proteſtant Religion, and the Laws of the 
Kingdom. As to theſe Circumſtances which you 
have mentioned to be peculiar ro your Caſe, they 
fall not under Conſideration 3 ſince they are not 
ſufficient to juſtify you in acting contrary to the 
Law. Of what Conſideration they may be to ob- 
tain the Queen's Mercy, falls not under our Cog- 
nizance; for that is a peculiar Attribute, inſepa- 
rable from Her Majeſty's Royal Perſon, by whom 
it can only be diſpenſed. Our Buſineſs is to put the 
Law in Execution. And you muſt be convinced 
in your own Conſcience, that you have been con- 
victed on a full Evidence, proving the Fact, which 
hath proceeded from your own Mouth. We have 
all heard, and debated that Matter of Law which 
you urged by your Council in your own Behalf z 
and are all of Opinion, that doth not avail you 
but you are an Offender againſt an Act of Parlia- 
ment : And nothing remains now, but to pronounce 
the Sentence of the Law upon you; which is, 


That you ſhall be conveyed from hence to Newgate, 
the Priſon from whence you came, and from thence to be 
drawn upon a Hurdle to Tyburn ; where you are to 
be banged by the Neck, and while you are alive to be 
taken down, your privy Members are to be cut off, and 
your Bowel to be taken out of your Body, and burnt in 
your View aur Head is to be cut off, your =P is to 
be divided into four Parts, aud your Head and your 

ters 
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Quarters are lo be diſpoſed as her Majeſty ſhall 


appoint. And the Lord baue Mercy upon your Soul. 

Mr. Lindſay. My Lord, I beg that my Wife and 
Children may come to me; and that I may have a 
Miniſter of the Church of England allow'd me. 

L. C. J. Holt. You ſhall! have whom you will, 
according to what is uſual in ſuch Caſes, 

Mr. Lindſay. I deſire my Wife and Children 
may come to me alone, - without the Keeper, 

L. C. J. Holt. That is not to be permitted, that 
may occaſion Danger. 

Mr. Lindſay. 1 deſire they may be lock'd up 
with me. 

L. C. J. Holt. Mr. Lindſay, It is a Charge on 
the Keeper, that he admit them; but ſo as may not 
occaſion any Danger. 

Mr. Lindſay. It is a Trouble to the Keeper to 
wait on me ſo long (two or three Hours together) 
which was the Reaſon I deſired it. And if a Mi- 
niſter come to me, I defire we may be private. 

L. C. J. Holl. He will uſe you with all the Sha- 
rity that may be; but he muſt do what is prudent. 
Nothing that is reaſonable, or fit, ſhall be deny'd 
you, 
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Mr. Lindſay. My Lord, I ſhould be ſorry, if I 
deſired any thing that is unreaſonable. My Lord 
I fuppoſe it is my Time now to ſay any Thing. [ 
ſhall ſay only thus much; that is, I well under- 
ſtood what Circumſtances I was in : I believe no 
Scotchman has been call'd in Queſtion upon that 
Act; and I believed in my Conſcience I was not 

ilty. 

L. C. 7. Holt. You are guilty of the Fact 
charg'd upon you; and it was a very reaſonable 


aw, 
Mr. Lind/ay. My Lord, I own, the Reaſon was 
good for making the Act; but that the Reaſon 
that I am guilty of the breaking it, I cannot own 
that, | 
JL. C. J. Holt. You are guilty of the Thing you 
are charg*d with. All that you can do now, is, To 
appeal to the Mercy of the Queen: She is the beſt 
Judge of it. 
Mr. Lind/ay. My Lord, I reſt upon your Lord- 
ſhip's repreſenting my Cale to the Queen, 


Her Majeſly «cas afterwards pleaſed to graut him 
a Reprieve. 


CLXXX. The Trial of 


Joi TuTcuiN at the Guild-Hall 


of London, for a Libel, entitled, The Obſervator, Nov. 4. 
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The Queen againſt John Tutchin. 
8 H E Information ſets forth, 
= ſeditious Perſon, and a daily 
STS [woentor and Publiſher of falſe 
e News, and borrible and falſe 
Lies and jeditious Libels, and a perpetual Diſturber of 
the Peace of this Kingdom ; and wickedly and malici- 
ouſly deviſing the Government, and Adminiſtration of 
Juſtice under our Lady the Queen, Io traduce, ſcanda- 
lize and vilify ; and our ſaid Lady the Queen, her Mi- 
niſters and Officers, to bring into Suſpicion, and the il 
Opinion of her Subjects: The 3oth Day of May, in the 
Firſt Year of her Maje/ty's Reign, at London, &c. did 
falſly, ſeditiouſly and ſeandalouſly, write, compoſe and 
publiſh, and cauſe to be written, compeJed and publiſhed, 
a certain falſe, malicious, ſeditious and ſcandalous. Li- 
bel, entitled, The Obſervator. In which Libel, (of 
and concerning this Kingdom, and the Officers and Mini- 
ſters of the Queen) are contained (inter alla) as follows. 


No 11. Saturday, tbe goth of May, 1702. 

At the fame Time wed/be Sui of this Ring- 
dom meaning} “ conſider the Heucb King's Succeſs in 
His Bribery and Corrupiion, we dught to lament the 
fad State of our owh Country [he Kingdom of 
England meaning] which aftords ſo many Inſtances 
« of Treachery. It we may judge by our national 
« Milcarriages, perhaps no Nation in Europe has 
felt the Influences of /7rench Gold more than Exg- 
land: And worthy it is our greateſt Lamentation, 
that our dear Country [meaning this Kingdom | 
« ſhould be thus wweaker?d byMenef mercenaryPrinci- 
& ples; when Countries interior to us in Strength 
& andRiches, are ſecured from Attempts of this Na- 


ture only by the Fidelity of their People. What 
* 1s the Reaſon that French Gold has not affected 
& Tidllandas well as England; but that their Mini- 
ty is ſuch as is entirely in the Intereſt of their Coun- 
* try, and altogether incorruptible ? They prefer 
Men that are knowing in their Poſts, and are 
active in Buſineſs : When, in Eugland, we find out 
*© Offices for Men, not Men for Offices. And a 
© Title of Honour gives a Map a Title to a great 
* Employment he is altogether ignorant of. By this, 
and by preferring of Men by Intereſt and Favour, 
has the Exciſe, the Cuſtoms, and other Branches of 
the Revenue intolerably ſunk : And by this Means 
has the Navy of England, our chief Support, been 
bitherto perfectly bewiichid. And can Lewis ſpend 
his Money better, than in getting Men into Of- 
fices in England, who are either falſe, or ignorant 
in the Buſineſs, or are his Friends? 


No 23. Saturday, tbe 110 of July, 1702, 

That the Defendant afterwards, the 11th of July 
following, another falſe, malicious, ſeditions, and perni- 
cious Libel, eutitled. The Obſervator, faiſly, malicicuſly, 
and ſediticuſly, did write, compoſe, and publiſh, and 
cauſed to be written and publiſhed : In which Libel ( 
and concerning the Government of this Kingdom, and 
the Power of the People of this Kingdom) are contained 
(inter alia) as follo2vs. 

And this is a Prerogatide of ſingular Advan- 
tage to the Pezfle of England , in that their Re- 
e preſentatives are the Judges of the Male-Admi- 
© niſtration of their Governors; that they can call 
them in Queſtion ior the ſame, and can apporit 
* {ach to wear the Crown (meaning the Crown of 


ths Kingdom) who are fitteſt for Government : 
« Which 


a £6 


for a 


Which they have often done, and indeed which 
is the Privilege of all free People, who are au- 
thorized by the Laws of God and Nature, to 
chuſe their own Governor's.” 


1704. G. H. 
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No 19. Saturday the 12th of June, 1703. 


That the Defendant afterwards, the 12th of June, 
in the ſecond Year of the Queen, did write and pub- 
liſh, and cauſed to be written and publiſhed, another 
falſe, ſcandalous, and jedutious Libet, Entituled, The 
Obſervator. In which ſaid Libel (of and cancerning 
the Roya! Navy of this Kingdom, and the Govern- 
ment of the ſaid Navy) are contained (inter alia) 
as follows : ** Take one Time with another, the 
« Miſmanagements of the Navy (meaning the Royal 
Navy of this Kingdom) „ have been a greater Tax 
on the Merchants, than the Duties raiſed by Par- 
« liament : We never had a better Navy, but the 
« Wiſdom of the Managers thercof is like a ot- 
* tomlels-Pit, paſt finding out.“ 


Ne 20, Wedneſday the 161th of June, 1703. 


That the Defendant afterwards, the 16th Day of 
the ſaid June, did write and publiſh, and cauſed Io be 
ceritten and publiſhed, another falſe, ſcandalous, 
aud [editions Libel, Entituled, The Obſervator. In 
which <was contained (inter alia, of the ſaid Royal 
Navy, and the Officers ef the ſaid Navy) as follows : 
What avails ita Man of Learning and Parts, to 
&« qualify himſelf for the Service of his Country 
© on the Ocean ? If he has Knowledge enough to 
« adviſe Neptune himſelf, if he has no Intereſt, he 
&* ſhall have no Preferment. How much does it 
% Jook to our Nation's Diſadvantage, to have Men 
in eminent Stations in the Navy, who have not 
* {© much as an Idea, a Notion, a Thought of 
& Naval Affairs? To have Men to ſuperintend the 
% Building of our floating Caſtles, who know not 
* the Nature of any Part of the Management? To 
e have Men employ'd in the Victualling, who qua- 
© lify themſclves for that Poſt by learning to write 
& their Names, which is indeed a Poſt tor a Philo- 
„ ſopher bred to the Sea?“ 


No 27. Saturday be 10th of July, 1703. 


That toe Defendant afterwards, the 10th of July 
Hillowing, did write and tubliſh, and cauſe to be 
<ritten and publiſhed, anther falſe, ſcandalous, and 
defamatory Libel, Enlituted, The Obſervator; in 
hich are contained (inter alia, of one Daniel de Foe, 
<9 dv, indifted the 24th of February, in the firſt Tear 
of the Queen, before the Juſtices of Oyer and Ter- 
miner at ihe Old-Bailey, London: And in July fal- 
lowing, was convicted upon his «:n Confeſſion, for 
compoſing and publiſhing a jeditions Libel, Entituled, 
The ſhorteſt Way with the Diſſenters, or Propoſals 
tor the Eftabliſhment of the Church, and of the 
Judgment againſt him to pay a Fine of 200 Marks, 
and to ſtand three Times in the Pillory, and to find 
Security for his good Bebaviour for ſeven Nears) as 
follows : Countryman. Truly Maſter Obſervator, 
L have no very good News for you: Mr. Daniel 
* De Vie has pleaded Guilty to the Indictment 
** againſt him, for writing and publiſhing the 
* ſporteſs ay with the Diſſenters ; and he is ſen- 
** tenC'd to ſtand three Times in the Pillory, to pay 
a Fine of 200 Marks, and to find Security for 
his good Behaviour for ſeven Years. Obſerv. The 
A — could do no otherwiſe than convict him, 
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upon his pleading Guilty; habemus confitentem 
reum, is very often the Voice of Courts of Judi- 
** cature, 'tis the Eaſe of Judges and Juries : If 
Daniel De Foe was in Expectation of Coleman's 
** Black-Box, he has found a Pillory inſtead of it. 
don't trouble my Head about the Cuſtom of 
giving the Pillory to Authors, which is the Pu- 
niſhment of Bakers. You talk'd juſt now of 
turning Author, have a Care of your Candle ; you 
** ſee which is the ſhorteſt Way with Authors; 
you mult all enter your ſelves into the Regiment 
of Colonel Fee : The Law of England directs, that 
** no Man ſhall be fined ultra tenementum; and 1 
make no Queſtion, but the Juſtice of the Court 
has fined Mr. Foe anſwerable to his Eſtate : His 
Security for his good Behaviour tor ſeven Years, 
without doubt, was rationally conſidered, as to 
the Legality thereof. For my Part, I am only 
* acquainted with old Laws of Eugland, the an- 
«© cient Birthrights and Immunities of Eugliſumen : 
*© This I take to be the Foundation of new Laws.” 


No 17, Saturday the 20th of May, 1704. 


That the Defendant afterwards, the 20th of May 
laſt, did write and publiſh, and cauſe to be toritten 
and publifyd, another falſe, ſcandalous, and fediticus 
Libel, Entituled, The Obſervator. In which are 
contain'd (of and concerning the Defendaat, and a 


Projecution to be had againſt bim for divers ſeditious 


Libels by him, before that Time, compoſed and pub- 
lid) as follows : ** Countrym. Maſter Obſervator, 
there's another Plot againſt you (meaning the De- 
fendant). © Obſerv, Prithee Man, there's a Plot 
«© againſt the Queen, and the whole Nation; is it 
* any Wonder then, that there are Plots againſt me? 
„The High- Flyers are now plotting againſt every 
* honeſt Man in England. I'll tell you more of it, 
« the next Time we meet. Conntrym. I fancy ſome 
e fort of People plot againft you, becauſe you en- 
% deavour to countermine their Plots againſt the 
„Queen and Nation. Ob rv. You are right 
enough; but that ſhan't hinder me from detect- 
ing their Deſigns, and from opening the People's 
« Eyes: But prithee, what Plot is this? Countrym. 
„ Why, Sir, it is a Plot preparatory to your Trial; 
and if they can't affect this Plot, I ſuppoſe you'll 
never be tried. They inſinuate into the Citizens 
4 of London, that you have lately written very 
t ſcandaloufly, maliciouſly, and treaſonably, and 
« ] don't know how many other Lies, againſt them 
<« the ſaid Citizens; and by this Means they are 
© minded to ſet your Jurors againſt you. O. This 
« js likely enough; they'll leave no Stone unturn'd, 
« to ſuppreſs the Truth. I underſtand, I ſhould 
e have been proſecuted by Bill the laſt Seſſions, but 
e that the High-Flyers did not like the Jury; nay, 
„ they ſay they don't like the two Sheriffs, be- 
te cauſe they won't pack Juries to find innocent Men 
&« ouilty.” To the Diſturbance of the Peace of this 
Kingdom, to the great Scandal of the Queen and ber 
Government, and againſt the Peace of the Queen, 
ber Crown and Dignity, &c. 


Proclamation was made for all Perſons to attend. 
Then the Jury was called. | 


Jobn Cooper, 
Thomas Briſcoe, 
Alexander Pollington. 
Edward Pinfold being called, deſired to be excuſed. 


Mr. Pin- 
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Mr. Pinfold. My Lord, I deſire I may be ex- 
cuſed. I do not know Mr. Tutchin, for I never 
ſaw him in my Life; but I have read his Obſerva- 
tors, and have ſeveral Times publickly diſallowed 
them; and therefore ſome may think I am preju- 
diced againſt him, 

* Mr. Att. Gen, The Queſtion is 
* Sir E. Northey. only, whether he was the Author of 
theſe Papers? For that is the Matter to de tried. 

Mr. Pinfold. I do not know that. 

Mr. Mountague. But, my Lord, there may be 
ſomething more in it, for he publickly diſallowed 
his Papers. 

L. C. J. Helt. You muſt not be excuſed unleſs 
the Queen's Council will. f 

Mr. Mountague, My Lord, we challenge him 
on behalt of the Defendant, 

Mr. Att. Gen. Shew your Cauſe. 

Mr. Mountague. My Lord, our Cauſe is, that 
he himſelf looks upon himſelf as not indifferent, 

L. C. J. Holt. He ſays, he has read ſome of his 
Papers, and has publickly co:emned them, that he 


did not app: ove of the Mater contained in them, 
Bot he dee Dt Kno Tin Author. 
Mr. HVMiater, Bit he faid he did not doubt but 


he 
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ury. 

Sir T. Powis, He does not ſay he has diſapproved 
all the Papers he has read, and it may be thoſe 
were not the Papers now in Queſtion. 

Mr. Mountague. My Lord, the Matter we are 
contending for, is, that one that 1s not altogether 
an indifferent Perſon ſhould not be on the Jury. 

Mr. Att. Gen. The Queſtion is not whether the 
Papers are criminal, but whether the Defendant is 
the Author of the Papers ; and if this Gentleman 
knows him to be Author of them, he is proper to 
be on the Jury : For the Jury are by Law to be 
of the Neighbourhood of the Place where the Fact is 
alledged to be done, becauſe they are preſumed to 
know what is done there? And if this be a Cauſe 
of Challenge, you may Challenge all People, and 
ſo there could be no Trial. 

L. C. J. Holt. He can't be challenged, unleſs 
he had given his Verdict before. 

* Mr. Soll. Gen. My Lord, we 
Sir S. Harcourt. can have no Jury in this way they 
are going. A Juryman 1s not to be aſked what his 
Opinion of the Cauſe is; what he will voluntarily 
ſay, he may; and if upon what he ſays voluntarily 
he is liable to Exception he may be ſet aſide. 

L. C. J. Holt. It is not a Challenge. 

Mr. Mountague. Surely, my Lord, he is not fo 
indifferent as he ought to be. He ſays he has al- 
ready declared his Opinion publickly concerning 
Mr. Tutchin's Papers. 

Mr. Pinfold. My Lord, I know not well what 
he is indicted for, but it may be they are thoſe Pa- 
pers that I have given my Opinion of. 

Mr. Att. Gen. I believe no Man that has read 
them, but has given his Opinion of them one way 
or other; but that is not a ſufficient Cauſe of Chal- 
lenge. 

Mr. Whitaker. Mr. Attorney, I hope you will 
not contend for one Juryman. 

Mr. At. Gen. He ſays, he knows not what Pa- 
pers he was indicted for, he ſays only that he has 
read ſome of his Papers, and has declared his Diſ- 
like of them. 

I. C. J. Holt. Draw up your Challenge in Form, 
and it ſhall be conſider'd. 
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Mr. Att. Gen, If theſe Gentlemen think there 
is nothing in it, what need they put us to this 
Trouble. 

Mr, Mountague. Indeed I believe there is ſome- 
thing more than ordinary in it, for 1 object only 
to what he himſelf has ſaid. | 

L. C. J. Holt. Iwill have it done that it may 
remain a Deciſion in peretuam rei memoriam. But 
if you that are for the Detendant will wave it you 
may. 

Mr. Mountague, My Lord, we mult inſiſt on it; 
they have Jurymen enough. 

Mr. Soll. Gen. We can't tell whether we have or 
* tor you may challenge them all, as well as this 

an. 

Mr. Mountague. No, I will challenge no body 
beſides; and 1 challenged him, only becauſe he 
mentioned himſelt as not an indifferent Perſon. 

Mr. Sell. Gen. Is it a principal Challenge, or to 
the Favour ? 

L. C. J. Holt. A principal Challenge, if any. 

Mr. Soll. Gen. He can't challenge to the Favour 
in Caſe of the Crown. 

L. C. J. Het. He makes it as a principal Chal- 
lenge z which mult be determined, and you ſhall 
have my Judgment when drawn up ; it mult be a 
principal Challenge or nothing; for there can be no 
Challenge to Favour in the Caſe of the Crown. 

N r. All. Cen. My Lord, we are not willing to 
put you to this Trouble, we will leave it to Mr, 
Pinfold himſelf. 

L. C. J. Holt. Then aſk Mr. Pinfeld. 

Mr, Au. Gen. Mr. Pinfold, Do you know who 
is the Author of theſe Papers ? 

Mr. Pinfold. I know nothing of it but what is 
commonly reported. I know not Mr, Tutchin if 1 
ſee him; I have read his Writings. | 

Mr. Att. Gen. My Lord, we leave it to the 
Juryman himſelf. 

Mr. Pinfold. My Lord, I deſire to be excuſed. 

Mr. Att. Gen. Then we excule you. 


Then the Perſons following were ſworn on the Jury. 


Jobn Cooper, Mark Proctor, 
Thomas Briſcoe, William Grub, 
Alexander Pollington, | James Lund, 
James Dad, Jahn Baker, 
Laac Bennet, Thomas Allen, 
Robert Futberby, Jaſper Waters. 


Then Proclamation for Information being made, the 
Court proceeded. 


Mr. Serj. Weld, This is an Information againſt 
John Tutchin : The Information ſets forth, That he 
being a ſeditious Perſon, and a daily Inventor and 
Publiſher of Lies, and maliciouſly deſigning to aſ- 
perſe the Government, and the Adminiſtration of 
it, has compoſed aad publiſhed ſeveral malicious 
and ſcandalous Libels ; ſome of them are relating 
to the Government, ſome to the Parliament, ſome 
to the Courts of Juſtice, other of them to the Mi- 
niſtry. I ſhall not now take up your Time in open- 


Ing the Words at large, becaule they are very long, 


and for that you will have them read to you, when 
the Witneſſes come to prove them. He hath plead- 
ed, Not Guilty. 

Mr. At. Gen. You muſt recite the Words of the 
Charge. 

Mr. Serj. Weld. The Charge is very long. The 
Information ſets forth, That he did write, and com. 


poſe 
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poſe, and publiſh a falſe and ſcandalous Libel, call- 
ed The Cb/ervator, of and concerning the Govern- 
ment. This is laid to be on Saturday the zoth of 
May, 1702. And the Words therein charged 
againlt him, are theſe: ** At the ſame Time, we 
« the Subjects of Auland conſidering the Succeſs 
« of the French King, in his Bribery and Corrup- 
« tion, we ought to lament the ſad State of our 
own Country, which affords ſo many Inſtances 
« of Treachery. It we may judge by our national 
« Miſcarriages, perhaps no Nation in Europe has 
« felt the Influences of French Gold, more than 
© Ezxoland; and worthy it is our greateſt Lamen- 
« tation, that our dear Country ſhould be thus 
« weaken'd by Men of mercenary Principles, when 
« Countries inferior to us in Strength and Riches 
« are ſecured from Attempts of this Nature, only 
« by the Fidelity of their People. What is the 
« Reaſon that French Gold has not affected Holland, 
« a5 well as England ; but that their Miniſtry is 
e ſuch, as is intirely in the Intereſt of their Coun- 
« try, and altogether incorruptible : They prefer 
« Men that are knowing in their Poſts, and are 
« active in Buſineſs, When in Exglaud we find 
« Offices for Men, no: Men for Offices; and a Title 
« of Honour gives a Man a Title to a great Em- 
deployment he is altogether ignorant of. By this, 
« and by preferring of Men by Intereſt and Favour, 
© has the Exciſe, the Cuſtoms, and other Branches 
of the Revenue, intolerably ſunk ; and by this 
Means has the Navy of Eng/and, our chief Sup- 
port, been hitherto perfectly bewitch*d: And can 
Lewis ſpend his Money better, than in getting 
Men into Offices in Enziand, who are either falſe 
or ignorant in the Buſineſs, or are his Friends?“ 
And the Information further ſets forth, That on Sa- 
!urday the 11th of July, 1702, he publiſh'd another 
Libel, call'd The Obſervator; in which are thele 
Words: And this is a Prerogative of ſingular Ad- 
vantage to the People of England, in that their 
++ Repreſentatives are the Judges of the Male-Ad- 
* miniſtration of their Governors; that they can 
&* call them in Queſtion for the ſame, and can ap- 
point ſuch to wear the Crown, who are fitteſt for 
* Government: Which they have often done, and 
indeed which is the Privilege of all free People, 
© whoare authorized by the Laws of God and Na- 
ture to chuſe their own Governors.” It further 
ſets forth, That June 12, 1703, he publiſh'd ano- 
the Libel, call'd The Obyjervator ; in which are 
theſe Words: * Take one Time with another, the 
Miſmanagements of the Navy have been a greater 
* Tax on the Merchants, than the Duties raiſed by 
Parliament. We never had a better Navy; but 
the Wiſdom of the Managers thereof is like a 
6 Bottomleſs-Pir, paſt finding out.” The Infor- 
mation further chargeth, That on the 16th of June, 
1703, he publiſh'd another Libel, called The Ob- 
ſervator; in which were theſe Words: What avails 
it a Man of Learning and Parts, to qualify him- 
& ſelf for the Service of his Country on the Ocean? 
© Tf he has Knowledge enough to adviſe Neptune 
© himſelf, if he has no Intereſt, he ſhall have no 
Preferment. How much does it look to our Na- 
tion's Diſadvantage, to have Men in eminent 
Stations in the Navy, who have not ſo much as 
an Idea, a Notion, a Thought of Naval Affairs? 
** To have Men to ſuperintend the Building of our 
floating Caſtles, who know not the Nature of 
any one Part of the Management? To have Men 
employ'd in the Victualling, to qualify them- 
ſelves for that Poſt by learning to write their 
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Names, which is indeed a Poſt for a Philoſopher 

* bred to the Sea?” It's farther ſet forth in the 

Information, That on the roth of July, 1703, he 

publiſt*d another Libel, wherein, among other 
things, are theſe Words relating to Danie! De Foe. 

+ Countrym. Truly, Maſter Os/ervator, I have no 

very good News for you. Mr. Daniel De Foe 

has pleaded guilty to the Indictment againſt 

him, for writing and publiſhing The foorteſt May 

with the Difſenters ; and he is ſentenced to itand 

three times in the Pillory, to pay a Fine of 200 

Marks, and to find Security for his good Bcha- 

viour of ſeven Years. Obſerv. The Court could 

do no otherwiſe than convict him, upon his 

pleading Guilty; Habemus confilentew reum is 

very often the Voice of Courts of ]. icature; 

tis the Eaſe of the Judges and Juries: It Daniel 

De Foe was in expect tion of Celemam's bla} Zox, 

he has found a Pillory inſtead of it. I don't 

trouble my Head about the Cuſtom of giving 

the Pillory to Authors, which is the Puniſhment 

of Bakers. You talk'd juſt now of turning Au- 

** thor, have a care of your Candle; you fee which 

is the ſhorteſt way with Authors: You muſt all 

enter yourſelves into the Regiment of Calonel 

* De Foe. The Law of Exgland directs, That no 

man ſhall be fined ultra tenementum; and I make 

no Queſtion, but the Juſtice of the Court has 

e fined Mr. Foe anſwerable to his Eſtate : His Se- 

„ curity for his good Behaviour for ſeven Years, 

* without doubt, was rationally confidered, as to 

the Legality thereof. For my Part, 1 am only 

„ acquainted with old Laws of England, the an- 

6 cicnt Birthrights and Immunitics of Egliſumen: 

This I take to be the Foundation of new Laws.” 
And that on Saturday, May 20, 1704, he publiſh*d 
another Libel, call'd The Obſervator ; wherein, a- 
mong other things, are tacſe Words: Conntroman, 
+ Maſter Obſrvater, There's another Plot againſt 
you. Ob}. Prithee Man, there's a Plot againſt the 
Queen and the whole Nation; is it any Wonder 
that there are Plots againſt e? TT be High-Flyers 
are now plotting againſt every honeſt Man in 
* England. I'll tell you more of it the next time 
© we meet. Cauntrym. I fancy ſome Sort of Peo- 
ple plot againſt you, becauſe you endeavour to 
countermine their Plots againſt the Queen and 
Nation. Ob/ſervat. You are right enough; but 
* that ſhan't hinder me from detecting their De- 
figns, and from opening the People's Eyes: But, 
prithee, what Plot is this? Ceuntiym. Why, Sir, 
it is a Plot preparatory to your Trial; and if 
they can't effect this Plot. I ſuppoſe you'll never 
© be tried. They inſinuate into the Citizens of 
London, that you have lately written very ſcan- 
„ dalouſly, maliciouſly and treaſonably, and I don't 
* know how many other Lies againſt them, the 
© ſaid Citizens; and by this means, they are mind- 
ed to ſet your Jurors againſt you. Obſerv. This 
< is likely enough: They'll leave no Stone un- 
e turn'd, to ſuppreſs the Truth. I underſtand, I 
© ſhould have been proſecuted by Bill the laſt Seſ- 
* fjons, but that the High- Flyers did not like the 
„% Jury. Nay, they ſay they don't like the two 
e Sheriffs, becauſe they won't pack Juries, to find 
% innocent Men guilty.” The Defendant has 
pleaded, Not Guilty : But if we prove the Charge, 
doubt not but you will find him Guilty. 

Sir T. Powis, My Lord, I am of Council with 
Her Majeſty. This Information is brought on the 
Behalf of the Queen, againſt Mr. Tutchin. I ſhall 
not long entertain you about it, becauſe the Matter 
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not been more ſuch made. 


- 


is ſhort. The Charge is, That he has publiſh'd ſe- 
veral Libels, ſcandalous and ſeditious, reflecting on 
the Government, and the Adminiſtration of it, in 
many Inſtances given at large. I think the Papers 
are ſix in Number; and by and by you will have 
them more particularly before you. I preſume, 
there ought to be made a Difference between a juſt 
Liberty and Licentiouſneſs. This Information is 
brought, that Men may be warned. The Plea he 
has made is, That he is not Guilty, The Matter 
we are to prove 1s, That he was the Perſon that 
did write and compoſe theſe Papers, and did pub- 
liſh them, or cauſe them to be done, My Lord, 
we ſhall call our Witneſſes: And notwithſtanding 
what you have heard of late from the Defendant, 
relating to this Trial, I do not doubt but there 
will be all Juſtice done. I am ſure, on our Side, 
nothing elſe is intended. And I doubt not, but 
it- we prove that he did publiſh theſe Papers the 
Jury will find him Guilty. 

Mr. Att. Gen. My Lord, the Information is laid 
againſt Mr. Tutchin, for a few of his Obſervators 
of the many he has writ ; ſometimes two, ſome- 
times three in a Week. It is a great while that 
he has done it; and it has been the great Indul- 
gence of the Government, that he has not been 
proſecuted before. He has been taken notice of 
by the Houſe of Commons, and been before the Se- 
eretary of State; where he has been admoniſh'd 
to take care of what he ſhould write : But he 
would not take Warning. And now he is to be 
try*d for ſome of his Papers; wherein it will ap- 
pear, that he has taken the greateſt Liberty, I be- 
lieve, that ever Man took. Libels uſed to come 
out by Stealth, and in the dark ; but theſe have 
been publiſh'd openly, with all the Defiance ima- 
ginable. You may ſee how mild the Proſecution 
hath been, by what he has done ſince the Beginning 
of it: He has been writing in ſuch a Manner, to 
prepare for the Trial, as I think was never done 
before. A Proſecution of this Nature is of the great- 
eſt Conſequence : And it may be, I may be blam'd 
being in the Office wherein I am, that there have 
Here is the higheſt Re- 
flect ion on the Government imaginable. There can 
be no Reflection on them that are in Office under 
her Majeſty, but it muſt caſt ſome Reflection on 
the Queen who employs them. I believe there is 
hardly one in any conſiderable Poſt under the Go- 
vernment, but has been criminated by him: No- 
thing eſcapes him. He cenſures all Mankind; writes 
magiſterially, and defies all Authority, and caſts 
the vileſt Reflections on the Government: As if 
we, who are in the Queen's Service, made it our 
Buſineſs to corrupt Juries. And makes Reflections 
both on Sheriffs and Juries. Theſe are of the 
greateſt Conſequence in the World to the Govern- 
ment, and to every Body, For if ſuch mercenary 
Writers may have the Liberty to reflect on whom 
they pleaſe, no Man's Reputation can be ſafe, 

Gentlemen of the Jury, The Matter you are to 
enquire into is, whether the Defendant be the Au- 
thor, or Publiſher of theſe Libels : That is the Mat- 
ter you are to try. What the Puniſhment muſt be, 
if you find him Guilty, is in the Judgment of the 
Court. We will produce our Witneſſes ; and doubt 
not but you will do the Queen Juſtice. 


Mr. Soll. Gen. Call Jobn How. (He appear'd, 
and was ſworn), Shew him thoſe Obſervators. 
(Which was done; and he loo d them over), Have 
you look'd over them? 
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Mr. How, Yes. 

Mr. Soll. Cen. Then pray acquaint my Lord and 
the Jury, whether you know who compoſed and 
brought them to the Preſs ? 

Mr. Ho. I do ſuppoſe them to be Mr, Tutchir?s: 
I dealt with no other Man for them. 

Mr. Att. Gen. Acquaint my Lord and the Jury, 
how they came to be printed. 

Mr. How. About the latter End of March, 1702; 
I treated with Mr. Tutchin about writing an O6- 
ſervator, to be publiſh'd Weekly: The firſt of 
which was publiſh'd in April, 1702. And alt 
that have been printed ſince, I had from him, to 
this Year. | 

Mr. Att. Gen. You look'd on theſe Papers here: 
Were theſe printed by the Direction of Mr. 
Tutchin ? 

Mr. av. To the. beſt of my Knowledge they 
were. They were always brought from him to me. 

Mr. Att. Gen. Was there any Agreement made 
between you about the writing of it ? 

Mr. How, Yes, it was agreed at firſt to write 
once a Weck; and I was to give him halt a Guinea 
for it. I have printed in all about 266. 

Mr. Au. Gen. Have you had frequent Diſcourſe 
wich him about them ſince? You ſaid, you printed 
in all about 266: Have you paid him for all? 

Mr. How, Yes. 

Mr. Sell. Gen. Have you had any Diſcourſe with 
him, wherein he has owned them all to be his? 

Mr. Hor. He has owned them from time to 
time, till within this Week. 

Mr. Soll. Gcn. Has he owned. himſelf to be the 
Author of them ? 

Mr, Ho. He always own'd himſelf to be the 
Author. | 

Mr. Soll. Gen. Have you had any Diſcourſe with 
him, Jeſt you ſhould come into Danger for it ? 

Mr. How. Yes, I have had Diſcourſe with him 
about the Danger : And he has faid to me, I own, 
myſelf to be the Author: And do not tear ; if any 
Danger happen, you are a Rogue to yourſelf and 
Family, if you do not diſcover me. | 

Sir T. Powis. Look on theſe Papers, and ſee if 
he deliver'd theſe very Ob/ervators to you: Were 
theſe the very ſame ? 

Mr. How, Yes. 

Sir T. Powis. And was he paid for them by you? 

Mr. How. Yes. 

Mr. Mountague. J deſire to ſee them. 

Mr. Att. Gen. Deliver them to Mr. Mountague. 

Mr. Mountague. Take that Obſervator, and look 
on it: *Tis that which they are about to read. 
[Then Mr. How load on it). How long ago is it 
that you had that Paper in your Cuſtody ? 

Mr, Hlorv. I ſuppoſe this was delivered out of 
my Shop, to be ſent to Mr. Borret. 

Mr. Mountazue. Do you know you ſent that 
Paper ? 

Mr. How. Yes, I deliver'd it, and put my 
Mark upon it. | 

Mr. Meountague. How long ago? 

Mr, How. I do not juſtly remember it. 

Mr. Mountague, If you do not remember that, 
do you remember the printing of it ? 

Mr. How. It was done at my Houle. 

Mr. Mountague. When a Copy is brought to you 
to be printed, do you print that Copy always 
exactly? | 

Mr, How. As near as I can, I do. 

Mr. Mauntague. The Queſtion I would aſk you, 
is z Do you, when you have a Copy, ſtrictly keep 

to 
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to the Letter of the Copy ? Or do you, as you 
think convenient, alter it ? 

Mr. How. I have alter'd it oftentimes, to make 
it ſafe, 

Mr. Mountague. Then you do take it on you to 
alter? 

Mr. How. To ſtrike out a Line, never to alter 
his Senſe. | 

Mr. Mountague. Do you not inſert any Thing ? 

Mr. How. Yes, frequently a Word. 

Mr. Mountague. Do you not take upon you to 
inſert ſeveral Words, and leave out ſeveral ? 

Mr. How. Yes. 

Mr. Mountague. You do. Then I aſk you, Are 
you ſure that that Paper is printed withoutAlteration? 

Mr. How, I do not remember any thing of that. 

Mr. Mountapue. I aſk you, Whether that Paper 
were not alter*d from what was ſent you? 

Mr. How, I cannot ſwear it. 

Mr. Att. Gen. Can you ſay that Paper was alter*d? 

Mr. How. Not that I know of. 

Mr. Whitaker, Look on the Title; whoſe put- 
ting down 1s that ? 

Mr. How. He agreed to the Title, 

Mr. Mountague Does the Paper come to you, 
entitled the Ob/ervator, or not? 

Mr, How. I cannot tell whether he ever put it 
in. 
Mr. Mountague. Who put it in then? : 
Mr. How, It was agreed between us to call it 
The Objervator. 

Mr. Mountague, Does he write the Obſervator, 
or did you ? 

Mr. How. There is no occaſion for the Title, 
that I know of. 

Mr, Mountague. But who writ the Title to it? 

L. C. F. Holt. They aſk you this Queſtion : Who 
was it that put this Title to this Paper? 


Mr. How. I do not know but I might write it in 


the Paper at firſt, and ſo it was inſerted afterwards. 

L. C. J. Holt. Who was it firſt writ that Title? 

Mr. Heco. I do not know who did write that, 
He or I. I did firſt propoſe the Title to him. 

L. C. J. Holt. Was that Title writ by him or you? 

Mr. How, I do not know, my Lord. 

L. C. J. Holt, Was there an Agreement made 
between you, that this Paper ſhould be writ once a 
Week with that Title? 

Mr. How. Yes, my Lord. 

L. C. J. Holt. Did he agree to that Title? And 
was he privy to it ? 

Mr. How, Yes, my Lord, it was agreed upon 
between us; and he agreed to write ſuch a Paper, 
with ſuch a Title, 

Mr. Whitaker, Where did you come to this 
Agreement ? 

Mr. How. I cannot tell. 

Mr. Whitaker. Was it in London, or Middleſex, 
or Surrey ? 

Mr. How. I cannot tell. 

Mr. Whitaker, Where were they printed ? 

Mr. How. I printed ſome of them in Fanchurch- 
fireet, about Eighteen ; the reſt in Grace-church- 
Areet. 

Mr. Harris. Was that Paper alter*d by you, or not? 

Mr. How, I cannot remember whether I alter'd 
that, or no. 

IL. C. J. Holt. You ſay you alter'd ſometimes : 
Did you acquaint him with the Alterations you 
made ? 

Mr. How. Sometimes they have been ſent to 
me; I knew not where to find him; and then I 
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have alter; d them my ſelf, rather than be diſap- 
pointed, At other Times, I have been in his Com- 
pany 3; and then I complain'd, and he has alter'd 
them. And ſometimes he ſaid, You have the Pen; 
do you alter them. 

Mr. Soll. Gen. Can you ſay, You alter'd a Sylla- 
ble in theſe Papers? 

Mr. How. I cannot ſay ſo. 

Mr. Soll. Gen. Since the firſt publiſhing of them, 
have you not publiſh'd them in Volumes? 

Mr. Horw. Yes. 

Mr. Sell. Gen. And who gave Order for it? 

Mr. How. Mr. Tutchin. 

Mr. Att. Gen, What Direction had you about 
this Volume? [ A Volume bound up being in Court}, 

Mr. How. That Volume was order'd by Mr. 
Tutchin, He order'd me to bind up three Volumes: 
One of which he order'd to be deliver'd to Mr. Bor- 
ret; which I did not deliver, by reaſon of a Proſe- 
cution at the Old- Bailey. 

Mr. Att. Gen. Did he order any other Man's 
Works to be bound up, or his own? 

Mr. How. He order'd me to bind his own, with 
the Preface. 

Mr. Att. Gen. Where is that Preface ? 

Mr. Ho. Before the Book: And he owned that, 
and put his Hand to it. 

Mr. Att, Gen, Had you paid for theſe ? 

Mr. How. Les; He order'd me to bind up theſe 
together, and to deliver one of them to Mr. Borret. 

Sir T. Powis. Did you pay him for the Preface ? 

Mr. How. Yes, and for the Index. 

L. C. J. Holt. Who made the Index? 

Mr. How. He did. 

L. C. J. Holt, Did he write his Name to the 
Preface,' after it was brought to you? 

Mr. How. It was deliver'd to me with his Hand 
to it; and he owned it. 

Mr. Soll. Gen. Then he owned all the Obſerva- 
tors to be his, by ſetting his Name to the Volume ? 

Mr. Mountague. Where was this Book deliver'd 
to you to be bound up ? | 

Mr. Hew. I do not know, whether in London, 
or Middleſex, or Surrey. 

Mr. Mountague. Recollect where it was that you 
had this Diſcourſe about a Book. 

Mr. How. I do not remember the exact Time. 

Mr. Mountague. But you remember the Diſcourſe: 
And can't you ſay where it was? 

Mr. How. No, indeed. 

Mr. Meountague. The Preface they talk of, was 
it brought in Writing ? 

Mr. How, It was brought, or ſent in Writing 3 
and I printed it from a Manuſcript Copy. 

Mr. Mountague. How do you know he ſent it? 

L. C. J. Holt. What did you give him for that 
Preface and Index ? 

Mr. How. I think it was ten Shillings. 

Mr. Mountague. My Lord, with Submiſſion, 
they cannot read this Paper: For if it be read, it 
muſt be read as the Paper of Mr. Tulchin. Now, 
as to this Paper that they produce, we do inſiſt up- 
on it, that is Mr. How's Paper, and not Mr. 
Tutchin's, For he tells you, That whatever Papers 
he had, or whatever Directions were given him 
from Mr. Tutchin, were in Writing. Now if Mr. 
Tutchin is to be charg'd with a Libel in Writing, 
they muſt produce that very Writing, or a true 
Copy thereof. And another Man's taking a Copy 
of my Writing, cannot be faid to make it my Wri- 
ting; eſpecially when it is not prov'd to be a true 
Copy. So that this Paper, which is * by 
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Mr. How, cannot be charged on Mr. Tutchin, If 
one ſingle Penman had taken a Copy of it, if he 
could not be ſure it was an exact Copy, it could 
not be read; much leſs ſuch a Paper, which goes 
thro? ſo many Hands as this has done. And Mr. 
How ſays, He did often alter it, according to the 
beſt of his Underſtanding ; and therefore that makes 
it his Paper. For, by a very ſmall Alteration, a 
Thing may be made a Libel, that was not fo be- 
fore. And beſides, it appears by Mr, How's own 
Evidence, that Mr. Hoco makes an Advantage by 
the Printing and Publiſhing of it : And perhaps he 
makes Alterations, to make it ſell the better. That 
makes it nothing like to Mr. Tascbin's Paper; and 
therefore they ought to produce that very Paper 
that was brought from Mr. Titchin : And this Pa- 
per ought not to be read againſt him. 

Mr. Harris, My Lord, he does not ſwear it is 
a true Copy; and therefore we cannot allow it to be 
read, 

Mr. J/hitaker. He has added the very Title: It 
is called an Ob/ervator 3 and he has put that Title 
to it. And he gives you no Account when, or 
where there was any Agreement made with Mr, 
Tutchin about it. 

L. C. J. Holt. Where was the Agreement made 
for printing the Papers ? 

Mr. How, I am not poſitive where it was; whe- 
ther in London or Middleſex. I did think it was in 
in Fanchurch-ſlreet ; but he ſays it was in the 
Strand, | 

Mr. Mountague, Can you be poſitive it was in 
Fanchurch-ftreet ? | 

Mr. Jloto. I cannot be poſitive. 

Mr. Att. Gen. Where were they printed ? 

Mr. How. In Fanchurch-ſtreet. 

Mr. Att. Gen. Where did you bind the Bock, 
and put the Preface ? 

Mr. How. That Book was ſent out of my Houſe 
to be bound; and when it was done, it was ſent 
from my Houle again. 

Mr. Conyers. Did he come to Fanchurch: ſtreet, 
to direct the Printing at any time? 

Mr. How... Yes, ſcveral Times. 

Mr. Weld. Did he agree with you to have them 
printed and publiſh*d & 

Mr. How. Les. | 

L. C. J. Hell. Have you the original Papers of 
theſe Ob/ervators 7 

Mr. How. I have very few of them now. 

L. C. J. Hit. How came you to part with them? 

Mr. Zo. I thought there would be no Uſe 
made of them, and ſo I did not keep them : But I 
have mot of the third Volume by me. 

Sir T. Powis, My Lord, in anſwer to this Ob. 
jection, I muit ſay, If this ſhall prevail in that 
Strictneſs, I take it for granted, that inſtead of re- 
ſtraining Libels, it will be the beſt and molt effec- 
tual Way to publiſh them. For the Author then 
hath nothing to do, but when a Copy is printed, 
to deſtroy the ſame ; and then no Evidence can be 
againſt him : Becauſe the Printer will be called on, 
to know if that which 1s printed agree with the 
written Copy to a Letter. If that be ſo, it will 
be impoſſible to come at the Author. It is not 
an Anſwer, to ſay, you may go to the Printer : For 
tho? he is puniſhable ; yet it is more reaſonable to 
come at the Author. We have given a fair Evi- 
dence, that this is the ſame that was brought to 
this Man : And they do not make it appear, that 
he did add to, or diminiſh any of theſe Papers. The 
Printer ſays, The Defendant has avowed and juſli- 
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fied all that he did for him ſince the Beginning. 
That by his Order he collected all thoſe Objert at. , 
we inſiſt on, in this Volume; which he has own«4, 
and publifl'd ſufficiently : For here is his. Index 
and Preface, And that he did publiſh this Volume 


there is no room to queſtion, We have given as 
good Evidence of this as the Matter will bear, 

Mr. Att. Cen. My Lord, we have given as gocd 
Evidence as can be expected, of a Matter of this 
Nature. We are proſecuting the Author, and have 
brought the Printer to give his Evidence; which is 
all we are able to get: For it is not in our Power to 
prove, where the Defendant did actually write them. 
The Printer had no Reaſon to take care of the ori- 
ginal Papers, becauſe when they were printed, they 
were of no Uſe. He tells you, he whole Volume 
was printed, and owned Ly Mr. Tulebin continually, 
and by him directed to be made up into a Book, 
and he paid Mr. Talchin for writing them from Time 
to Time. If this be not a ſufficient Evidence of his 
publiſhing of them, it would be impoſſible to give 
any Evidence ; for the Author would always take 
away his Copy, and then he is ſafe. Theſe were print- 
ed and publiſhed in Landon; and wherever the 
Agrecment was made, we may charge the Defendant, 
where the Papers were printed, purſuant to an 
Agreement made between him and Mr. How; which 
makes the Compoſing and Printing his Act, 

Mr. Serj. Darnel. My Lord, it this be not Evi- 
dence, that this Man is the Maker or Publiſher of 
theſe Papers, his Agreement to have it done, his own+ 
ing after it is done, and lys own Conſeſſion, and his 
being paid for it; if this be not Evidence, nothing is, 

J. C. J. Holt. His Agreement to publith that 
Book, 1s ſufficient to prove that he owned it. 

Mr. Conyers, My Lord, there is one Thing very 
conſiderable 3 the Diſcourſe he had with this Man. 
Says he, If you are queſtiond about it, I am the 
Author, T gave you the Copy, and directed the prim- 
ing of it; and you are unjuſt to your ſeif and your 
Family, if you do not diſcover me. My Lord, they 
make this Obje&tion : We did contract with Mr. 
Hix to make an Obſervator, but he made Altera- 
tions in it, as he thought fit; and ſometimes he 
ſhew'd them to him, and ſometimes not. Now 1:'s 
clear, Mr. Tutchin did give him that Liberty; and 
he cannot ſay, that there was any one of theſe Pa- 
pers that was altered, 

Mr. Soll. Gen, And, my Lord, aſter there were 
an Hundred compoſed, he directs Mr. Ho to bind 
them up in a Volume, and puts a Preface and [dex 
to them, and ſets his Name to it. Now that is 
certainly a Publication and owning, of them. 

Mr. Weld. So far as in that Book goes, there is 
Evidence that he is the Author and Publiſher ; and 
they have objected nothing to it: So that the only 
Queſtion is concerning the other Ob/zrvators, Now 
he ſays he had leave from the Ob/ervator to make 
thoſe Alterations, 

L. C. J. Holt. No, he does not ſay ſo. Heart: 
you, Sir, Did you ever add any Thing ? 

Mr, How. Not that I know of, but a Word 
ſometimes to make it Senſe. 

Mr. Weld, Did he ever allow you to do it? 

Mr. How. He has often ſaid, that Printer was a 
Blockhead that did not. 

Mr. Mzauntague. My Lord, my Objection was 
ſingly, as to the reading the Papers, not of the 
Book. The Thing they offer'd as Evidence, was 


the Papers; and we ſay they cught to produce the 
Originals, which they have not done. 
L. C. J. Holt, They offer the Book in Proof. 
Mr, Mount- 
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Mr. Mountague. Then, my Lord, I muſt beg 
Leave to oppole that likewiſe, For this Book is 
roved to be his, no otherwiſe, than by the Printer's 


wearing, that Mr. Tutchin order'd him to bind up ha 


three Volumes: of his Obſervators ; and the Printer 
himſelf has put together theſe Papers, and Mr, 
Ttchin has writ a Preface before them; but whe- 
ther the Papers thus put together were ever exa- 
mined, uon conſtat : or whether the Book binder has 
made no Alterations, ox conſtat. And it does not 
appear, that Mr. Tutchin look'd over any of the 
Papers that are here bound up. So that the moſt 
the Queen's Council can make of this Evidence, is 
this: Here is a Book Mr. Tutchin took to be his 
Book upon the outward View of it, or ar leaſt upon 
the Credit of his Printer ; and therefore every thing 
in it muſt be read againſt him, as his. Surely, 
my Lord, that ought not to be allowed of, When 
Dr. Drake was here tried for being the Author of a 
ſcandalous Book, it was ſworn againſt him, That 
upon ſhewing him one of the Books he was charged 
with, he owned himſelf to be the Author of it. But 
a Queſtion being aſk*'d, Whether the Book that was 
offer d to be read in Evidence againſt him, was that 
very Book that had been ſhewn him, when he own- 
ed himſelf to be the Author? It was anſwered, 
No: But it was a Book of the ſame Impreſſion, 
and therefore ought as much to be read againſt him, 
as the Book he owned. But, as I take it, that Evi- 
dence was diſallowed, 

Mr. Att. Gen. Mr. Mountague, you ſtate it wrong, 
for that Book was read. 


L. C. J. Holt. That Book was read, tho? it was 


not proved as that very Book that was deliver'd, 
It was the Bookſeller that ſaid the Book was print- 
ed by Dr. Drake 3 but he would not ſay it was that 
very Book that was given in Evidence. \He took a 
Book with ſuch a Title : But was this the Book ? 
But he could ſay, the other Book was never taken 
away. Now this Book is owned by Mr. Tutchin, 
by making the Preface and Index to it. 

Mr. Mountague. It was a Book of the ſame Im- 
preſſion with that which Dr. Drake had own'd himſelf 
to be the Author of, that was offer*d in Evidence. 

L. C. J. Holt. He took the Bock from the Shop 
that was read, the other Book was in the Shop. 

Mr. Att. Gen. The Bookſeller ſaid he knew who 
writ the Book, but not who writ the Preface. 

Mr. Meuntague. But, my Lord, be the Caſe 
one way or the other: The Thing we inſiſt on is, 
That they cannot read the firſt Papers produced, 
becauſe Mr. Tutchin has not owned that Paper in 
particular for his, that is inſerted in the Book. 

L. C. F. Holt. If the firſt Paper was printed by 
his Order, according to the Bargain made between 
them, it is reaſonable it ſhould be read. 1 ds not 
know, ſays he, that I made any Alteration here ; 
ſometimes 1 did alter, and ſometimes ſtrike out, and 
made the Expreſſion lower , but I know not that 1 
made any Alteration bere; and when I did, I often- 
limes acquainted him with it; but that I made any 
Alteration bere, I know not : I printed it by the Copy, 
and the Copy is loſt. Now Mr. Tutchin would have 
him make up a Volume; and, ſays he, This Vo- 
lume I bound up by his Order. i 

Mr. Mountague. My Lord, here is a Paper of. 
fer d, which they cannot prove to be a true Copy; 
and will you let them read it, becauſe they produce 
another Paper like it, bound up in a Volume; which, 
by the way, is proved no otherwiſe to be his, than 
by his beſpeaking a Set of Ob/ervators to be bound 
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L. C. J. Holt. It is the ſame. 

Mr. Mountague. My Lord, I think, with Submiſ- 
ſion, they may not read any of the Papers, if they 

ve not examined the firſt Copy ſent to the Printer. 
L. C. J. Holt, A Man ſends a Copy to print, 
which is a Libel, and the Print is produced that is 
laid to be according to the Copy : There is another 
Print produced, that agrees with the firſt, which he 
hath owned. 

Mr. Mountague. My Lord, I did hope that the 
Queen's Council would have given an Anſwer to 
that Part of my Objection, That theſe printed Pa- 
pers are no more than Copies. 

L. C. J. Holt. It is more than a Copy. Every 
Copy of a Libel is a Libel; and every Printer of a 
Libel is guilty of a Libel. 

Mr. Mountague. My Lord, it's true, every Co- 
py of a Libel is a Libel ; but whoſe Libel is it ? 

Mr. Harris. My Lord, it is not proved that he 
ever peruſed that Copy. 

Mr. Mountague, Pray, Mr. How, way it his Di- 
rection to put theſe very Sheets together, or to make 
up a Volume of Ob/ervaiors ] Jo aſk you, whether 
your Direction was to make up a Book of Ob/zrua- 
tors, or to bind up theſe very Sheets ? 

Mr. How. He gave me Direction to make up a 
Set of Ob/ervators. 

Mr. Mountague. Then you fay, it was only to 
bind up a Set of Obſervator;; and ſo on your own 
Head you bound up theſe Obſervators. But can you 
ſay, he has look*d over all the Papers in that Book, 
and owned them ? 

Mr. Serj. Weld. My Lord, here is a Man fays, he 
order*d him to deliver them to my Lord Not- 
tingham. 

Mr. Montague. How long is it ſince he gave you 
theſe Directions? 5 

Mr. Hor. I believe it was about a Week after 
the Volume was publiſhed. 

Mr. Mountague. How long ſince is it, that the 
Volume was publiſhed ? 

Mr. How. It was about April, 1703. 

Raw Mountague, How long after did you deliver 
them ? 

Mr. Hy. I deliver'd them within a Week after, 

Mr. Att. Gen. There are but two of the Ob/er- 
vators we charge the Defendant with in that Book; 
and therefore we humbly inſiſt on reading of the 
printed Papers, on the Evidence we have given, 
which we take to be ſufficient to read them without 
the Book ; theſe Papers being printed after this A- 
greement was made between them, and bound up 
by his Directions, he is anſwerable for them. 

Mr. Mountague. My Lord, I do, with Submiſ- 
fon, ſay it ought not to be read, tho? it be in that 
Book ; for no Man has proved that Paper that is in 
it to be his. But if they lay any Weight on the 
owning the Book, the publiſhing the Book is a new 
Crime, for which he may be puniſhed afterwards, 
and he is not charged with it in this Information. 

Mr. Att. Gen. If a Man be indicted for being 
the Author of a Book; being indicted once, he is 
indicted once for the whole Book. 

Mr. Whitaker, My Lord, we are indicted for a 
ſingle Paper ; and that Book is not the Matter of 
the Indictment. 

Queen's Council, My Lord, we have done now. 
We deſire the Papers may be read. 

I. C. J. Holt. Read them both. 

Then the firſt Obſervator was read. 

Obſervator, May 30, 1702. At the ſame 
time we conſider the French King's Succeſs in his 
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« Bribery and Corruption, we ought to lament the 
<« ſad Stare of our own Country, which affords ſo 
« many Inſtances of Treachery. If we may judge 
e by our national Miſcarriages, perhaps no Nation 
« in Europe has felt the Influences of French Gold 
more than England ; and worthy it is our greateſt 
„ Lamentation, that our Dear Country ſhould be 
* weaken'd by Men of mercenary Principles, when 
Countries inferior to us in Strength and Riches 
are ſecured from Attempts of this Nature, only 
* by the Fidclity of their People. What is the Rea- 
© ſon that French Gold has not affected Holland, as 
well as England? but that their Miniftry is ſuch, 
sas is entirely in the Intereſt of their Country, and 
e altogether incorruptible : They prefer Men that 
are knowing in their Poſts, and are active in Bu- 
<« ſineſs. When in England we find Offices for Men, 
* not Men for Offices; and a Title of Honour 
„ gives a Man a Title to a great Employment he 
is altogether ignorant of. By this, and by prefer- 
ing of Men by Intereſt and Favour, has the Ex- 
„ gie, the Cuſtoms, and other Branches of the Re- 
& venue, intolerably ſunk ; and by this Means has 
the Navy of England, our chief Support, been hi- 

* therto perfectly bewitch'd: And can Lewis ſpend 
% his Money better, than in getting Men into Of- 
& fices in England, who are either falſe or ignorant 
& in che Buſineſs, or are his Friends?“ 


Mr. Sell. Gen. The next is Ne 23. Saturday, 
July 11. 1702. ; 

& And this is a Prerogative of ſingular Advan- 
t tage to the People of England, in that their Re- 
s preſentatives are the Judges of the Male-Admini- 
& {tration of their Governors, that they can call 
t them in Queſtion for the ſame, and can approve 
& ſuch to wear the Crown who are fitteſt for Go- 
& yernment z which they have often done, and in- 
& deed which is the —_— of all free Peo-le, 
% who are authorized by the Laws of God and Na- 
ture to chooſe their own Governors.“ 

Mr. Att, Gen, Now we will ſhew theſe Papers 
to Mr. Hoco, for theſe are all that are in the Book. 
(They wer? ſhewn him). Mr. How, pray tell us who 
was the Author of theſe Papers ? 

Mr. How, Mr. Tutchin. 

L. C. J. Holt. How do you know that? 

Mr. How. I had them of him. 

Mr. Att. Gen, Did you pay him for them? 

Mr. Hiro. I paid him for theſe very Papers. 

Mr. Montague. What, theſe Papers that are now 
produced? You never ſhew'd them to him, did you? 

Mr. How. No; but I ſhew'd him the ſame 
Number. 

Mr. Myzntague. Have you read them to him? 

Mr. How. He has owned them all; he has own- 
ed them an Hundred and an Hundred times, all of 
them. 

Mr. Mountague. Have you the Copy of theſe 
Papers by you ? 

Mr. How. No. 

Mr. Mountag:e. Did you ſearch for them? 

Mr. How. No, I have not. 

Mr. Harris. My Lord, it we had ſeen theſe Pa- 
pers, then we might have ſeen what Alterations were 
made in them. | 

Mr. How, I believe he had them back again. 

Mr. Mountague. I believe he has not been aſk'd 
to ſearch for them. 

Mr. Att. Gen. Did not Mr. Borret ſend to you 
about the Original Papers? 

Mr. How. Yes. 
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Mr. Att. Gen. Did you look on what you had? 
Mr. Hoto. Thoſe that I had were look'd out. 
Mr. Att. Gen. What became of them ? 

Mr. How. I know not, but he might have them 
back again. 

Mr. Att. Gen. Thoſe that you did find, what 
did you do with them ? 

Mr. How. Thoſe that I have now, are but Two 
or Three, ; 

Mr. Att. Gen. Did you carry all the Original Pa- 
pers you had to Mr. Borret ? 

Mr, How. Yes, all that I know of, 

Mr. Montague. Have you no Copies ? Did you 
not ſay you were not deſired to look tor thek: OH. 
valors? 

Mr, How. I ſaid, I did not know whether I was 
ordered to ſearch for theſe particular Ob/orwators, 

Mr. Mauntague. Did Mr. Boryet deſire you to 
look after theſe Original Obſervators ? 

Mr. Hero. I am not poſitive. 

L. C. J. Helt, Did you deliver all thoſe that vou 
had to Mr. Barrel? ; 

Mr. Iloto. Yes, my Lord, all that I had at that 
Time ; but I have had ſome ſince. 

Mr. All. Gen. He told you before, That till 
there was like to be a Proſecution, he did not keep 
them, but ſince he did; and now he look'd for what 
he had, and deliver'd them to Mr. Borrel. 

L. C. J. Holt, Then Mr. Borret muſt be ſworn, 

And be was feworn accordingly. 

Sir T. Powis. Mr, Borret, acquaint my Lord, 
and the Jury, whether you defired Mr, Hot to look 
out the Copies of the Obſervaters. 

Mr. Borret. I ſent to deſire Mr. How to look 
out all the written Copies of the Ob/ervators, which 
he had received from Mr. Tutchin ; and he after- 
wards brought me a conſiderable Number of them, 
and faid they were all he could find : And I have 
very carefully look*d them all over, but cannot find 
any one amongſt them that relates to any of thole 
Obſervators mentioned in the Information, except 
one, which is in May laſt, the which I have here in 
Court. 

Mr. Mzuntague. Did you ſend to Mr, Ho, to 
aſk for the Original of theſe Papers here named ? 

Mr. Borret. I did. . 

Mr. Montague, Will you produce the Papers 
you have? MyLord, they have taken thoſe Original 
Papers; and it they were produced, you would ce 
how they are mangled. 

Mr. Att. Gen. If they were nothing to the Mat- 
ter, what did they ſignify ? Only this is a popular 
Thing, and they muſt ſay a great deal. 

Mr. Conyers. Read the O#/ervator of the 12th of 
June, 1703, which contains theſe Words, (I bich 
the Clerk read, as follows). 

* Take one Time with another, the Miſmanage- 
ments of the Navy have been a greater Tax on 
the Merchants, than the Duties raiſed by Parlia- 
„ ment. We never had a better Navy; but the 
«* Wiſdom of the Managers thereof is like a Bot- 
„ tomleſs-Pit, paſt finding out.“ 

Mr. Conyers, Now go on to Ne 20, the 16th of 
June, 1703. (Which the Clerk read, as fellows). 

What avails it a Man of Learning and Parts, 
* to qualify himſelf for the Service of his Country 
on the Ocean? If he has Knowledge enough to 
&* adviſe Neptune himſelf, if he has no Intereſt, he 
„ ſhall have no Preferment, How much does it 
look to our Nation's Diſadvantage, to have Men 
in eminent Stations in the Navy, who have not 


ſo much as an Idea, a Notion, a Thought of Nor 
ce va 
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the Legality thereof. 
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« val Affairs? To have Men to ſuperintend the 
Building of our Floating Caſtles, who know not 
« the Nature of any Part of the Management? To 
% have Men employ*d in the Victualling, who qua- 
« Jify themſelves for that Poſt by learning to write 
« their Names, which is indeed a Poſt for a Philo- 
« ſopher bred to the Sea?“ | 

Then Mr. Tanner was ſworn, as to an original 

Record, which be produced about Daniel De 
Foe's Trial, to be compared with the Paſſage to 
be next read, 

Mr. Conyers. Now read the Obſervator, No 27. 
$1:urdry the 10th of July, 1703. (Which was 
read, as foliows). 

« Conrym, Truly, Maſter Obſervator, I have 
no very good News for you. Mr. Daniel De Foe 
has pleaded Guilty to the Indictment againſt him, 
& for writing and publiſhing the ſhorteſt Way with 
& the Diſſenters ; and he is ſentenc'd to ſtand three 
Times in the Pillory, to pay a Fine of 200 Marks, 
* and to find Security for his good Behaviour for ſe- 
ven Years. Ober. The Court could do no other- 
e wiſe than convict upon, upon bis pleading Guilty; 
* bahbemus confitentem reum is very often the Voice 
* of Courts of Judicature : *Tis the Eaſe of Judges 
and Juries. If Daniel De Fe was in Expectation 
&© of Coleman's Black-Box, he has found a Pillory 
©* inſtead of it. I don't trouble my Head abcut the 
Cuſtom of giving the Pillory to Authors, which 
eis the Puniſhment of Bakers. You talked juſt now 
* of turning Author, have a Care of your Candle; 
you ſce which is the ſhorteſt Way with Authors: 
* You muſt all enter your ſclves in the Regiment of 
© Colonel Toe. The Law of England directs, That 
* no Man ſhall be fined ultra tenementum ; and I 
* make no Queſtion, but the Juſtice of the Court 
&© has fined Mr, Foe anſwerable to his Eſtate : His 
Security for his good Behaviour for ſeven Years, 
* without doubt, was rationally conſider'd, as to 
For my Part, I am only 
* acquainted with old Laws of England, the an- 
cient Birthrights and Immunities of Engliſhmen : 
This I take to be the Foundation of new Laws.” 

Sir T. Powis. The laſt is of the 20th of May laſt ; 
Mr. Borret, is tae Original of that here? 

Mr. Borret. Yes. 

Sir T. Powis, Who had you this of? 

Mr. Borret. J had it from Mir. How, 

Sir T. Powis. Shew it to Mr. How. (I bicb was 
done). 

I.. C. J. Ilalt. Whoſe Hand is that? 

Mr. Ho, To the belt of my Knowledge, it is 
Mr. Tutchin's. 

L. C. J. Holt. Who hail you it from? 

Mr. How. From Mr. Tutchin, or his Order. 

L. C. J. Holt, Did you pay him for it? 

Mr. How. Yes, my Lord. 

Mr. Att. Gen. Then that likewiſe was printed 
under the Title of the Ob/ervator ? 

Mr. How. Yes, Sir. 


* 
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Then the Paragraph was read. 

„ Countrym. Maſter Objervator, there's another 
Plot againſt you. Ob/erv. Prithee Man, there's 
a Plot againſt the Queen, and the whole Nation; 
is it any wonder then that there are Plots againſt 
me? The High-Flyers are now plotting againſt 
every honeſt Man in England. I'll tell you more 


of it the next Time we meet. Countrym, I fancy 
ſome Sort of People plot againſt you, becauſe 
** you endeavour to countermine their Plots againſt 
„the Queen and Nation. 
Vor. V. 


ObJerv, You are right 


for a Libel. 
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cnough ; but that ſhar'c hinder me from detect- 
ing their Deſigns, and from opening the People's 
Eyes. But, prithee, what Plot is this? Countrym. 
Why, Sir, it is a Plot preparatory to your Trial; 
and if they can't effect this Plot, I ſuppoſe you'll 
never betry*d. They inſinuate into the Citizens 
of London, that you have lately written very 
ſcandalouſly, maliciouſly, and treaſonably, and 
don't know how many other Lies, againſt em 
the faid Citizens; and by this Means they are 
minded to ſet your Jurors againſt you. Ob/.This 
is likely enough; they'll leave no Stone unturn'd, 
to ſuppreſs the Truth. I underſtand, I ſhould 
have been proſecuted by Bi!l the laſt Seſſions, but 
that the High-Flyers did not like the Jury; nay, 
*© they ſay they don't like the two Sheriffs, be- 
cauſe they won't pack Juries to find innocent Men 
„Guilty.“ | 

Mr. Mountague. Now, my Lord, we take it, 
there is a Variation between this Paper, and the In- 
formation. In the Copy, it is only C.; in the Infor- 
mation, it is Countryman. Now when they deſcribe 
any Paper, it mult be as it is writ 3 and they cannot 
lay Countryman, when it is but C. 

L. C. J. Holt, He writes a Dialogue between 
the Countryman and the Obſervator ; but now be 
makes C. tor Countryman. 

Mr. Mountague, My Lord, if they go upon the 
Libel, they muſt give it as it is under his own 
Hand. 

Sir T. Petvis. That Letter is to be underſtood 
Countryman. 

L. C. J. Holt, When he uſed to write C. were 
you not to write Countryman at large ? 

Mr. How. At firſt we were; afterwards as it 
might be intelligible. 

Mr. Mountague. Still we think they have not 
done enough : They have not proved this Thing 
ſufficiently, by the Witneſſes they have calied. For, 
my Lord, we take it, that they muſt poſitively 
ſhew it was writ within the City. In the Trial of 
the Biſhops, it was proved to be all under their 
Hands : Yet it was required then, that they might 
make it appear, that that Paper was writ in the 
County of Middleſex. 

Mr. Att. Gen. Mr. How, where do you live now ? 

Mr. How. In Grace-church-ſtreet. 

Mr. Att. Gen. Let that Agreement be made 
where it will, the Publiſhing was in London ; and 
we may lay the Information here. 

L. C. J. Holt. Where did you receive theſe Pa- 

rs ? 

5 Mr. How. Moſt commonly they were ſent to my 
Houſe, in Talbot. court, Grace-church-ſtreet. 

Mr. Whitaker, Have you not fetch'd ſome of 
them from Lambeth ? 

Mr. How. Yes, ſome of them. 

L. C. J. Holt. Suppoſe a Man draws up a Libel 
in Middleſex, and there agrees with a Printer who 
lives in London to print it : He takes it away, and 
prints it in London, and there publiſhes it. Now the 
Queſtion is, Whether he that drew it, is not guilty 
of Compoſing and Publiſhing of it in London? Every 
Copy is a Libel of it ſelf. 

Mr. Montague. Every Copy is a Libelz and 
the taking a Copy ot a Libel, may be a Publicati- 
on: But that is not the Thing laid to his Charge; 
it is Scrip/it & Compoſuit. Now the Writing is in 
the County of Surrey ; there he writes, and there he 
compoles. 

L. C. J. Halt. He is charged with Writing, 
Compoling, = Publiſhing a Libel in Landon. yRe 
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he be not guilty of Writing there, yet he may be 
guilty of Compoſing it there. 

Mr. Mountague. Now, my Lord, as to the Pub- 
liſhing, the Printing is not the Defendant's Pub- 
liſhing : That affects another Man. Therefore we 
think they ſhould give ſome Evidence of his writing 
theſe Papers in London. 

Sir T. Powis. My Lord, As to that, the Word 
Compoſuit is proper to relate to the Printing of it: 
(For the Printers have ſuch a Term as Compoling). 
And that is fully proved to be in London. And tor 
Writing (whether that be a material Thing between 
us) I take it, that he that does write a Libel, and 
ſends ic to London; and there, by his Authority and 
Directions, it is compoſed again in another Paper, 
and printed; that Paper is ſtill his Writing, where- 
ever it goes. However, the other Words come up 
to the Caſe fully; becauſe if that which he writes is 
ſo publiſhed, it may be ſaid to be writ by him, 
wherever it is ſo publiſhed. 

Mr. Att. Gen. We have proved his owning him- 
{elf to be the Author, and his cauſing it to be printed 
in London, 

L. C. J. Hall. That is not an Evidence of his 
writing it. | 

Mr. Ait. Gen. My Lord, It is a Proof of his 
cauſing it to be printed. 

L. C. J. Heli. If he be guilty of a Fact in one 
County, you cannot charge it in another. But if 
he caug'd it to be printed in London, no queſtion it 
will be a Publication here. 

Mr. Att. Gen, The Compoſing and Printing is 
a Publication; and that we have proved to be done 
in London, purſuant to his Agreement. And we 
alſo charged him with writing the ſame; and as a 
Proof of that, we have proved his owning himſelf 
to be the Author. If that be not an Evidence of 
his writing it, we can hardly ever prove that part 
of che Charge of writing: For he that writes a Li- 
bel, will do it alone; and proving the Copics to be 
received in London, is an Evidence they were writ 
there firſt, if the Defendant did not prove the con- 
trary. 

Mr. I/hitaker. Mr. How ſwears, he had the Co- 
py from Lambeth. 

Mr. Att. Gen. Where was it compoſed * 

ir. How. Art my Houle. 
Mr. Att. Gen. Was he there at your Houſc ? 
Mr. Hoco. Yes; and I had them from him 


there. 


L. C. J. Holt. Did he write any of them chere? 

Mr. How. Nat that I know of. | 

Mr. Att. Gen, Is Mr. Tutchin in the Court? 

Mr. Mountague, I believe not. 

L. C. 7. Holt. Why is he not here ? 

Mr. Mountzgue. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, to ſpare me a jew 
Words in Behalf of the Defendant. I can hardly 
ſay I am of Council with Mr. Tutchin, becauſe [ 
have never ſeen him, but upon recording his Ap- 
pearance in open Court; and he has not thought tit 
to ſend us any Inſtructions till this Morning, 
when we were juſt going down to //e/tminſter. 
But I do ſuppoſe, this Remiſneſs in his Temper, 
does proceed from his Innocency of the Accuſation 
againſt him: And he has a Mind to let the 
World ſee, how eaſy it is to make his Defence; 
ſince he has pitch*d upon me for his Advocate, and 
given me ſo little Time to prepare my ſelf tor it, 
But as ſhort Notice as I have had of this Informa- 
tion againſt him, thus much I will beg Leave to 
ſay to it in general; That it does by no Means 
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come up to what the G 
call it, A Charge of Writ 
and ſcandalous Libel, My 
us a Definition, or rather a Defcription of a Libel : 
Says he, Famoſus Libellus, ſcu infamatoria & erip« 
ura, is made either againſt a private Man, or 
%a Magiſtrate, If it be agamſt a private Man 
it does deſerve to be puniſhed ; becauſe it 4 
„ likely to incite all the Family or Kindred of 
* ſuch Perſon, to revenge the Injury; which 
* tends to the Breach of the publick Peace. If 
it be againſt a publick Perſon, as a Magiſtrate, 
eit is a greater Otfence : Becauſe it concerns not 
only the Breach of the Peace, but it is a Scan- 
dal to the Government. And it matters not whe- 
ther ſuch private Man, or Magiſtrate, be dead or 
alive at the making of ſuch Libel; becauſe the 
Friends and Relations of ſuch Perſons, are inci- 
* ted thereby to diſturb the Peace of the King- 
« dom. By all which Sayings of my Lord Cole, 1 
do humbly ſuppoſe, That there can be no Libel, 
where no Perſon certain is reflected upon, or ſcan- 
dalized, - A Libel that points at no Body in payti- 
cular, is like a Shot at Random, that ſeldom docs 
any Miſchief, And therefore I do take it, with great 
Submiſſion, That in this Caſe, Mr. Attorney ſhould 
have ſhew'd us what Perſon (either publick or 
private) theſe Obhervalors have aſperſcd. My 
Lord Coke, in another Place, does liken libel- 
ling to Poiſon, which ſecretly deſtroys a Man's 
Reputation, as the other does his Lite. But cer- 
tainly it would be thought a ſtrange Sort of Indict- 
ment, to charge a Man with being guilty of Mur- 
der; and not mention ſome one in particular, that 
has loſt his Lite through the Defendant's Means or 
Procurement. Now pray, my Lord, how much 
does this Inſormation differ from ſuch an Indict- 
ment? Here it is ſaid, That the Defendant Tutchin 
has wrote and publiſhed a falſe and ſcandalous Li- 
bel, of and concerning this Kingdom of England, 
and the Officers aud Miniſters of the Qucen. But 
a national Reflection, that cqually concerns every 
individual Perſon in the Kingdom with the Reflector 
himſelf, cannot excite and ſtir up the People to 
quarrel one with the other. And to tell me, the 
Miniſters and Officers of the Qucen are particularly 
concern'd, does but give me Occaſion to aſk, what 
Officers and Miniſters Mr. Attorney is taking care 
of? For I do not find any Miniſter of State, or 
other great Officer, ſo much as mention'd through- 
out this Record. A Bailff,, or Conſtable, is one of 
the Queen's Officers; and yet very few will think, 


a Man ought to be puniſh'd for Scandal, that ſhall 


ſay of ſuch Officers and Miniſters, they commit tre- 
quent Miſdemeanors, and are of mercenary Princi- 
ples. Would it not have been eaſy for Mr. Attorney 
to have aſſigned the Particulars, if he knows of 
any body that has been defamed by theſe Ob/erva- 
tors? But ſince tae Information ſets forth no Par- 
ticulars, I hope tne Jury will take it for granted, 
that nothing in theſe Papers can be affixed to any 
Man's Door : But whatever has been writ, is ſpent 
in the Air; and I hope this Accuſation will vaniſh 
there likewiſe. 

In the next Place, my Lord, I would beg Leave 
to take Notice of the particular Papers, which have 
been ſevcrally read in Evidence. And the firſt that 
has been produced, is one of the printed Ob/erva- 
tors, agreed on all Hands to have been publiſh'd 
ſo long ago as the goth of May, which was in the 
firſt Year of her preſent Majeſty's Reign. And 
as to this, the Charge is, That the Defendant has 

written, 


for a 
written, compoſed and publiſh'd ir. But how 
many of thele three Particulars have been made 
out, muſt be next obſerved. And as to the writing 


of it, Mr. How has ſworn, That there was an 
Agreement made betwixt him and the Defendant, 
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(but where, he cannot ſay) that Mr. Tutchin ſhould 
write a Paper, ſometimes once, ſometimes twice a 
Weck, of the publick Tranſactions; and ſuch a 
Paper has been writ by Mr. Tulcbin 3 but where 
this Paper was wrote by Mr. 7. utchin, or deliver'd, 
Mr. How cannot ſwear. However, fo far he goes, 
that from theſe Papers of Mr. Tutchin he has print- 
& at his Houſe in London, theſe Papers are now 
produced. But on this Evidence, I muſt, with your 
Lordſhip's Favour, obſerve, That there are two 
different Sorts of Libels ſpoken of: The one is in 
Writing, ſuppoſed to be written by Mr, Tutchin, 
but God knows where : The other in Print, own'd 
by Mr. How to be printed and publiſh'd from the 
written Paper; which does not appear, and of 
which no true Copy has been proved. Now we 
hope, therefore, my Lord, that the Gentlemen of the 
Jury will rightly diſtinguiſh betwixt this firſt and 
ccond Libel, and make a Difference betwixt the Act 
of Mr. How, and that of Mr. Tutchin, The print- 
ed Papers here produced, are ſtil'd the Ob/ervator ; 
ſo was not the written ones, if Mr. How be to be be- 
lieved. The printed OHervators are fold about, for 
the ſole Benefit of Mr, How ; and Mr. Tutchin re- 
ccives only a ſmall Premium, for the writing once 
or twice in a Weck. Mr. Tutchin only earns his 
weekly Subſiſtance, by making Obſervations in the 
Country; and it does not appear, that he concerns 
himſclt further about the printing or publiſhing of 
them. If he gets his Money, Mr. How may do 
with his Papers as he thinks fit. So that I muſt 
humbly inſiſt upon it, That what Mr. How has done 
within this City of London, can never reach Mr. 
Ttchin into Surry or Eſſex. It has been ſaid indeed, 
and 1 ſhall not contradict it, That the bare tranſcrib- 
ing of a Libel, will make a Man guilty of libel- 
ling : But for this Reaſon I do fay, That Mr. How 
only has been guilty of making and publiſhing 
theſe printed Ob/ervators in London; and Mr. Tut- 
chin, if he be guilty, muſt be convicted of the mak- 
ing and publiſhing that, which can be ſworn to be 
his written Obſervations z eſpecially ſince it has 
plainly appear'd, that the Papers written by Mr. 
Tutchin, have been frequently alter'd by Mr, How, 
betore they were printed off. 

And if we conſider the Paſſages that have been 
produced, the Gentlernen of the Jury will perceive, 
a very little Alteration will make theſe Papers quite 
different from what they are. However, as they 
be, I hope there is no great Matter in any of them. 
The firſt Obſervator ſays: At the ſame time, if 
ve conſider the French King's Succeſs, in his 
© Bribery and Corruption, we ought to lament the 
* ſad State of our own Country, which affords ſo 
© many Inſtances of Treachery, &c.” Now, pray 
who is We in this Caſe? Says Mr. Attorney, in his 
Iunuendo, The People of England, But I hope an 
Iunuendo ſhall not make a Man guilty of a Crime, 
which otherwiſe can't be affixd upon him. But 
lupppoſing this ſame Paper were in truth written 
with Relation to England ; will any one ſay, that 
no Times whatſoever) this Country has afforded not 
any Inſtances of Treachery? And what Part of this 
Intormation does fo much as fix the time to which 
tae Obſervator alludes? If all that is here ſet forth 
wete written of a former Miniſtry, I do ſuppoſe 
there would not be ſo much Blame laid on the Au- 
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thor, as if he comes nearer the preſent Times : So 
the Time to which theſe Papers do refer, mult cer- 
tainly be material, and fit to be conſider'd of, be- 
fore any one can rightly judge of this Caſe. And 
for want of its being aſcertained and determined 
whether theſe Reflections may extend, I hope the 
Jury will not very much regard them. 

The next Charge does ſet forth a wicked Aſſer- 
tion to have been made, de & concernen? Poteſtat. Po- 
puli Anglicani, But we muſt be in your Lordſhip's 
Judgment, whether the Paper that is produced, 
does make out that Aſſertion to be juſt as it's laid. 
I take it, with Submiſſion, that there is a manifeſt 
Variance betwixt the Charge and the Libel, The 
Charge makes him ſpeak of the Power of the Peo- 
ple at large; when the Paper comes to be read that 
ſpeaks of our Repreſentatives in Parliament, And 
lurely there is a Difference, to ſay, The People at 
large can do ſo and fo: and to ſay, Our Repreſen- 
tatives in Parliament can do it. For Inſtance ; The 
making of Laws is not in the People diſperſed over 
England; but in their Repreſentatives in Parliament, 
in Concurrence with the Houſe of Lords, when the 
Royal Aſſent does likewiſe concur with them; there- 
tore I think this Charge can't affect us, upon account 
of this Variance. The next Article then to be taken 
notice of, is that concerning the Navy, 

Mr. Soll. Cen. But Mr. Montague ſays nothing 
of the Prerogative the People have, that the Re- 
preſentatives are the Judges of the Male-Admit iſtra- 
tion of their Governors; that they can call them in 
Queſtion for the fame, and can appoint ſuch to wear 
the Crown, who are fitteſt for Government; which 
they have often done. He paſſes by all this ſcan- 
dalous Matter, 

Mr. Mountague, I did ſo, Mr. Sollicitor, and 1 
did it on purpole, becauſe I look'd upon it as a Mat- 
ter not proper for you and me to talk of as Ad- 
vocates in this Place. And I am apt to think my 
Diſcretion in paſſing it by will be more eaſily juſti- 
hed, than theirs that ſhall bring ſuch Points as theſe 
upon the Stage to be talk'd on before this Aſſem- 
bly. I muſt declare for my own Part, that I think 
the Rights of Princes and the Power of the People 
too high Topicks for me to meddle with; let others 
do as they think beſt. I ſhall paſs over to the 
next Article concerning the Navy. Take one 
time with another, the Miſmanagements of the 
Navy have been a greater Tax on the Merchants, 
than the Duties raiſed by Parliament.” Now 
how does this relate only to the Navy-Royal; it is 
no where ſaid, the Miſmanagement of the King's 
Navy, or the Queen's Navy. And the Word Navy 
does, in my poor Underſtanding, fignify no more 
than a Number of Ships got together; and there- 
fore I do humbly conceive, there may be a Navy 
of Merchant Ships, as well as a Navy of Men of 
War, *cs altogether uncertain what Navy the Au- 
thor does allude to. | 4 

L. C. J. Holt. Surely the Navy muſt be the Na- 
vy Royal. | 

Mr. Mountague. If it muſt, my Lord, yet no 
body can ſay that we never had any Miſmanage- 
ments in the Royal Navy, and whenever that has 
happened, the MercMnts of England, in all Pro- 
bability, have ſuffer'd for it. 

Mr. Att. Gen. My Lord, I think all this Diſ- 
courſe is ſuch as is not to be allowed. | 

Mr. Soll. Gen, When a Man complains of the 
Miſmanagement of the Government, and then 
comes after this, and fays that the Feople have 
2 Power inherent in them to call their Governors 
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to an Account: What is this? Does it want an 
Expoſition, thus to poſſeſs the People with an Opi- 
nion of the Power they have to call the King or 
Queen to an Account? What does ſuch Things 
tend to, but to raiſe in the People an Indignation 
againſt the Government ? 

Mr. Mountague. My Lord, the thing I was in- 
fiſting upon was, that whatever is here ſet forth, 
is not brought within any Compaſs of Time, and 
there is no particular Reflection upon any Perſon 
whatſoever, Though Mention is made of divers 
Miſmanagements and of ſeveral Miſcarriages ; yet 
all theſe things may be ſaid of other Times long 
ſince. And therefore, ſince this Exception goes to 
all the reſt of the Charges in the Information, I ſhall 
paſs by the other Particulars. And fine I have 
taken up a great deal of your Lordſhip's Time al- 
ready, 1 ſhall leave the reſt to theſe Gentlemen that 
are to ſpeak after me. F 

Mr. Serj. Darnel. Will you ſay they are true? 

Mr. Whitaker. My Lord, here is an Accuſation 
that we did write, and compoſe, and publiſh theſe 
Papers ; now it appears that the firſt Author was 
often out of London, and that the Copy was often 
fetch'd from Lambeth, and other Places; and the 
Witneſs did apply the Title of Ob/ervator to every 
one of theſe Papers. Now that which they call 
Libellous is not in the Writing which we did write; 
and if we did not write it in London, I hope you 
will not find us guilty of writing and publiſhing a 
Libel. 

Mr. Mountague. My Lord, we have not done 
any thing as to the Printing at all; we had nothing 
to do with it, 

L. C. J. Holt. Were not you concern'd in print- 
ing it ? I can't imagine how Mr. lot came to pay 
for it elſe. Mr. How, what were you to give for 
every Obſervator ? 

Mr. How. For about Sixty-ſix of the laſt, I paid 
Twenty Shillings a Time. ; 

L. C. J. Holl. What did you give for them 
before ? 

Mr. How. Half a Guinea a Time. 

L. C. J. Holt. Was it the ſame thing to him 
whether you printed it or not? 

Mr. How. Les; but I would not have given it 
him, if it had not been to be publiſh'd. 

Mr. Whitaker. My Lord, we are in your Judg- 
ment as to this Matter, whether they can find us 
guilty of a Libel in London ? x 

Mr. Soll. Gen. It was in London. 

L. C. F. Holt. Where was the Agreement made? 

Mr. How. I did think at firſt that it was in the 
City, and I do think ſo; but he ſays it was in 
Surry, The Papers were deliver'd ſometimes at 
my own Houſe, and ſometimes in the Country. 

Mr. Att. Gen. Were they delivei'd to you to be 
printed ? 


Mr. How. Yes. 
Mr. Att. Gen. You ſaid you and he have mended 


the Papers; has that been done at your Houſe in 
London, or in the Country ? 

Mr. How. I do not know which. 

Mr. Mountague. Let me aſk you one Queſtion : 
Can you ſwear to any particular Paper, that he de- 
liver'd that Paper in London ? 

Mr. How. 1 do not know where they were de- 

iver'd. 

or. eld. It need not be inſiſted on to find him 
guilty of all; if they find him guilty of the Pub- 
lication, that will be enough; and that they cannot 
deny but he is guity of that, When it is deliver'd 
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to be printed, it is as much a Publication as the 
compoling of it. 

Mr. Mountague. But it does not appear that ie 
was deliver'd in London. 

Mr. Weld. But he owned it in London. 

Sir T. Powis, He did cauſe theſe Papers to be 
printed in London. 

L. C. 7. Holt. He deliver'd them to be printed 
in London: How agrees to give him half a Guinea a 
Paper at firſt, and Twenty Shillings afterwards ; 
and ſurely then he deſigned to have them printed 

Mr, Mountague, He cares not what he does with 
— Papers, he was only to have fo much Money for 
them; 

Mr. Ai. Cen. My Lord, here they are ſetting 
up a Doctrine that will make Libelling ſafe, ſo that 
no Man ſhall ever be puniſh'd for it. We have 
charged him with writing, compoſing, and publiſh- 
ing a Libel: We have proved the Agreement made 
with the Printer, be it in London, or out of London, 
is not very material. Now if there be an Agreement 
made out of London, for printing and publiſhing a 
Libel, wherever that Libel is printed and publiſh'd, 
he is guilty ; for whatever is done by his Agrce- 
ment, he is guilty of it. As to the next thing, l 
am much concerned to hear them ſay, that which I 
never before heard urged in any Court, that a Lihe! 
is not a Libel unleſs they aſſign ſome particular Per- 
ſon; but I look upon it as the higheſt kind of Li- 
bels to reflect on publick Officers in general; on 
the Adminiſtration of Juſtice in general. I believe 
every one knows a Libel is a Libel, tho? particular 
Perſons are not named: It it reflect on Officers in 
general, as Miniſters of State, or Judges or the like. 
Mr. Mountague would have it, that Reflections on 
the Miniſters of the Crown is not a Reflection on 
the Queen; and he would have it, that we ſhould 
have averr'd who theſe Miniſters are that were 
meant in the Libels. As to the firſt, certainly they 
that reflect on the publick Adminiſtration of Juſtice 
by the Queen's Officers, do reſlect on Her Majeſty, 
who places and continues them in their Offices, 
And to the ſecond Reflection, being in general on 
the Miniſtry, we ought not, nor could aver, who in 
particular he meant in theſe Libels ; the whole Ad- 
miniſtration under the Queen is reflected on, in 
placing in Officers in general ; in the Management 
of the Navy, and placing in the Officers thereof; 
and in the Adminiſtration of Juſtice in the Courts 
of Juſtice ; and what can be more ſcandalous ? 
There needs no Averment to explain theſe, in them- 
ſelves they appear to be Libels ; and JI hope ſuch 
Diſcourſes as have been made on this Occaſion for 
the Defendant, will not meet with any Countenance; 
but I am ſurprized to hear it juſtified here by a 
Council, That the People have Power to call their 
Governors to Account. 

Mr. Mountague, I did not ſay fo. | 

Mr. Au. Gen. Certainly what you did ſay, viz. 
That you ſhewed more Diſcretion in paſſing it by, 
than we did in queſtioning the Defendant for ic, and 
that we wanted Diſcretion in bringing this Matter 


on the Stage; could have no other Meaning, but 


that the Mattcr was juſtifiable, but you would not 
in Prudence do it; which, I muſt ſay, is the great- 
eſt Liberty I have known taken by a Council. 

L. C. J. Holt. 1 did not hear him fay fo. 

Mr. Mountague. I did not ſay fo; I ſaid it 
8 more diſcreet to pals it by than take notice 
Or it. 

Mr. Att. Gen, I will always proſecute any Man 
that ſhall aſſert ſuch Doctrine. My Lord, I think 


my 
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my ſelf obliged in Duty, being in the Station I am, 
always to take Notice of ſuch Diſcourſes as theſe, 
which no Council ought to preſume to make. 

L. C. J. Holt. Gentlemen of the Jury. This is 
an Information that is preferred by the Queen's At- 
corney-General againſt Mr. Tutchin, for writing, 
and compoſing, and publiſhing, or cauſing to be 
writ, compoſed, or publiſhed, ſeveral Libels againſt 
the Queen and her Government; and all theſe that 
are {et forth as Libels, are entitled, The Obſervator, 
and they are in Number fix. The firſt is ſaid to 
be made and publiſhed May 3o, 1702, and in 
which Mr. Tutchin is charged with having this li- 
bellous, ſcandalous Paragraph againſt the Govern- 
ment, and the Adminiſtration of it. The Words 
are theſe, If we conſider the French King's Suc- 
& ceſs, in his Bribery and Corruption, we ought 
« to lament the ſad State of our own Country, 
ce which affords ſo many Inſtances of Treachery. If 
« we may judge by our national Miſcarriages, per- 
© haps no Nation in Europe has felt the Influences 
« of French Gold, more than England; and worthy 
« jt is our greateſt Lamentation, that our dear 
Country ſhould be thus weaken'd by Men of mer- 
e cenary Principles, when Countries inferior to 
cours in Strength and Riches are ſecured from 
© Attempts of this Nature, only by the Fidelity of 
© their People. What is the Reaſon, that French 
t Gold has not affected Holland, as well as England? 
&* Bur that their Miniſtry is ſuch as is entirely in 
© the Intereſt of their Country, and altogether in- 
© corruptible : They prefer Men that are knowing 
jn their Poſts, and are active in Buſineſs. When 
„ in Fnz/and we find out Offices for Men, and not 
© Men tor Offices; and a Title of Honour gives a 
„Man a Title to a great Employment he is alto- 
« gether ignorant of. By this, and by preferring of 
Men by Intereſt and Favour, has the Excite, the 
* Cuſtoms, and other Branches of the Revenue in- 
<* tolerably ſunk ; and by this Means has the Navy 
of Enzland, our chief Support, been hitherto per- 
«* fteftly bewitched : And can Lewis ſpend his Mo- 
e ney better than in getting Men into Offices in 
« England, who are either falſe or ignorant in the 
« Buſineſs, or are his Friends? This now is charged 
on him as a defaming the Government, in employ- 
ing corrupted Officers, or ignorant Officers, when 
they are not fit for their Places. There is another 
that has been produced, which is the Second, that 
hath theſe Words: And this is a Prerogative of 
e ſingular Advantage to the People of England, in 
that their Repreſentatives are the Judges of the 
© Male-Adminiſtration of their Governors; that 
© they can call them in Queſtion for the ſame, 
* and can appoint ſuch lo wear the Crown, who are fit- 
© relt for Government: Which they have often done, 
*© andindeed which is the Privilege of all free People, 
* who are authorized by the Laws of God and Na- 
e ture, to chuſe their own Governors.“ This is to 
poſſeſs the People, that they may at their Will and 
Pleaſure when they take a Fancy thereto, diſſeiſe the 
Queen, and ſet up what Governor they pleaſe, Theſe 
two, and the reſt which I ſhall mention by and by, 
are given in Evidence, And it ſeems at firſt Mr, 
Tutchin came to Mr. How, the Printer, and there is a 


Contract made between them two, to print a weekly 


Paper, and it was to be entitled, The Obſervator, and 


he was to have half a Guinea a Time. Mr.Tutchin was 


to write, and the other was to print ; his Printing- 
Houſe was here in Landon: Accordingly he enters into 
this Contract, and from Time to Time has received 
Copies, and prints them, and has paid Mr, Tutchin 


for a Libel. 
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for them, and has printed all his Ol/ervators, even 
to this very Day : Afterwards there came two out 
in a Week. Now it is moſt plain, that a Contract 
was made between Mr. Tutchin and Mr. Hew, for 
Mr. Tutchin to write and frame, and Mr. How to 
print. And no body can imagine that Mr. He, 
the Printer, would give him Money, unleſs that 
written Copy were to be printed: But now, ſay they, 
was there no Alteration made; but were they 
printed exactly purſuant to the Copy of Mr. 
Tutchin ? Yes, but theſe two were not; not but that 
ſometimes I made ſome Alterations; for ſays he, 
when I thought his Expreſſions were too paſſionate 
and ſevere, I apprehended Danger, and made ſome 
literal Alterations. But after this, theſe two were 
read, and Mr. Tutchin owned them, and divers 
others, and ordered him to bind them in a Vo- 
lume, and he does fo, and Mir. Tutchin makes a 
Preface, and binds it to this Volume, It appears 
that his own Hand is to it, to the Preface, and was 
paid Money for them, and Mr. Tutchin owned this 
Number ; fo that there is a full Proof that theſe 
were compoſed by Mr. Tutchin, in order to be 
printed, and they were printed afterwards, and he 
has received Money for them. 

Now there are four more which are charged in 
the Information, of the ſame Nature. One is thus : 
Take one Time with another, the Miſmanage- 
ments of the Navy has been a greater Tax on 
the Merchants, than the Duties raifed by Parlia- 
ment: We never had a better Navy; but the 
* Wiſdom of theManagers thereof is like a Bottom- 
* lefs-Pit, paſt finding out.“ A fourth Paper hath 
theſe Expreſſions. ** What avails it a Man of Learn- 
ing and Parts, to qualify himſelf for the Service 
of his Country on the Ocean? If he has Know- 
* ledge enough to adviſe Neptune himſelf, if he has 
* no Intereſt, he ſhall have no Preferment. How 
** much does it look to our Nation's Diſadvantage, 
to have Men in eminent Stations in the Navy, 
who have not ſo much as an Idea, a Notion, a 
Thought of naval Affairs? To have Men to ſu- 
*© perintend the Building of our floating Caſtles, 
** who know not the Nature of any one Part of the 
Management? To have Men employ'd in the 
„Victualling, who qualify themſelves for that Poſt 
by learning to write their Names, which is in- 
e deed a Poſt for a Philoſopher bred to the Sea ? ” 
This alſo charges the Government for employing 
unfit Miniſters in the Navy. There is a fifth, and 
that hath theſe Words. Countryman. Truly Ma- 
* ſter Ob/ervator, I have no very good News for 
you: Mr. Daniel De Foe has pleaded Guilty to 
the Indictment againſt him, for writing and pub- 
„ liſhing The Shorteſt Way with the Diſſenters ; and 
he is ſentenc'd to ſtand three Times in the Pil- 
& lory, to pay a Fine of 200 Marks, and to find 
Security for his good Behaviour for ſeven Years. 
* Obſervator, The Court could do no otherwiſe 
than convict him, upon his pleading Guilty; ba- 
«© bemus confitentem reum, is very often the Voice of 
Courts of Judicature, *tis the Eaſe of Judges and 
& TJuries : If Daniel de Foe was in Expectation of 
* Coleman's Black- Box, he has found a Pillory in- 
« ſtead of it. I don't trouble my Head about the 
«© Cuſtom of giving the Pillory to Authors, which 
is the Puniſhment of Bakers. You talk*d juſt now 
e of turning Author, have a Care of your Candle; 
you ſee which is the ſhorteſt Way with Authors; 
you mult all enter your ſelves in the Regiment of 


ce 


Colonel Foe, The Law of England ditects, that 


no Man ſhall be fined ultra tenementum ; and I 
| «© make 
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* make no queſtion, but the Juſtice of the Court 
** has fined Mr. Foe anſwerable to his Eſtate. His 
Security for his good Behaviour for ſeven Years, 
*© without doubt, was rationally conſidered, as to 
the Legality thereof. For my Part, I am only 
** acquainted with old Laws of England, the ancient 
«© Birthrights and Immunities of Engli/hmen : This 
l take to be the Foundation of new Laws.” And 
then here is the laſt which hath theſe Words. Coun- 
„ tryman. Maſter Obſervator, there's another Plot 
«© againſt you. Obſerv, Prithee Man, there's a Plot 
e againſt the Queen, and the whole Nation; is it 
any wonder then, that there are Plots againſt me? 
„The High-Flyers are now plotting againſt every 
* honeſt Man in England. I'll tell you more of it, 
the next Time we meet. Countrym. I fancy ſome 
** ſort of People plot againſt you, becauſe you en- 
** deavour to countermine their Plots againſt the 
Queen and Nation. Obſerv. You are right 
enough; but that ſhan't hinder me from detecting 
their Deſigns, and from opening the People's Eyes: 
But prithee, what Plot is this? Countrym. Why, 
Sur, it is a Plot preparatory to your Trial; and if 
they can't effect this Plot, I ſuppoſe you'll never 
„be tried. They inſinuate into the Citizens of 
„London, that you have lately written very ſcan- 
* dalouſly, malicioufly, and treaſonably, and I 
don't know how many other Lies, againſt them 
the ſaid Citizens; and by this Means they are 
* minded to ſet your Jurors againſt you. Ob/; This 
is likely enough; they'll leave no Stone unturn'd, 
to ſuppreſs the Truth. I underſtand, I ſhould 
have been proſecuted by Bill the laſt Seſſions, but 
«© that the High-Flyers did not like the Jury; nay, 
„they fay, they don't like the two Sheriffs, be- 
* cauſe they won't pack Juries to find innocent 
«© Men guilty.” 

This is the laſt of the Libels. Now whatever 
you admit concerning theſe, the ſame is proved con 
cerning the other two, except that of the Volume. 
Theſe he did receive from Mr. Tutchin, or by his 
Agent. He alſo paid Mr. Tytchin upon the ſame 
Account that he paid for the reſt, and they were 
printed here in London, and publiſhed. Now Mr. 
Tutchin did not at any Time complain that they 
were not printed according to the Copies ſent, As 
ro the Copics they are loſt all of them but one of 
theſe four, There are divers others, but they con- 
cern not this Information, but one, and that is Mr. 
Tutchin's Hand, the ſame Hand as the other Pa- 
pers, and by that Copy the Paper was printed, and 
Mr. Tutchin alſo received the Money for it. So that 
now you have heard this Evidence, you are to con- 
ſider whether you are fatisfied that Mr. Tutchin is 
guilty of writing, compoſing, and publiſhing theſe 
Libels. They ſay they are innocent Papers and no 
Libels, and they ſay nothing is a Libel but. what 
reflects upon ſome particular Perſon. But this is a 
very ſtrange Doctrine, to ſay, it is not a Libel re- 
flecting on the Government, endeavouring to poſ- 
ſeſs the People that the Government is Male-admi- 
niſtred by corrupt Perſons, that are employed in ſuch 
or ſuch Stations either in the Navy or Army. 

To ſay that corrupt Officers are appointed to ad- 
miniſter Affairs, is certainly a Reflection on the Go- 
vernment, If People ſhould not be called to account 
for poſſeſſing the People with an ill Opinion of the 
Government, no Government can ſubſiſt. For it 
is very neceſſary for all Governments that the Peo- 
ple ſhould have a good Opinion of it. And nothing 
can be worſe to any Government, than to endeav- 
our to procure Animoſities, as to the Management 
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of it; this has been always look*d upon as a Crime, 
and no Government can be ſaſe without it be pu- 
niſhed. 

Now you are to conſider, whether theſe Words 1 
have read to you, do not tend to beget an ill Opi- 
nion of the Adminiſtration of the Government? To 
tell us, that thoſe that are employed know nothing 
of the Matter, and thoſe that do know are not em- 
ployed. Men are not adapted to Offices, but Of. 
fices to Men, out of a particular Regard to their 
Intereſt, and not to their Fitneſs for the Places ; this 
is the Purport of theſe Papers. 

Now they on his Bchalt inſiſt on theſe Things: 
Firſt, they ſay you do not prove any Crime 
againſt him in Londen, Indeed it is not proved 
that he writ them in London. ; but the Queſtion is, 
whether there is not Proof of the Compoſing and 
Publication in London? There is Proof that they 
were ſent to Mr. How, in order to print them in 
London. Now, whether he received them from him 
in London or no (but ſuppoſe out of Lender) yet if 
he received them to print them in London, that is a 
Publication in London. If they ſcruple that Mat- 
ter it ſhall be ſpecially found. If they were deli- 
vered to be printed at London, I mult leave it to 
your Conſideration, whether you will not find him 
guilty of publiſhing them in Landon. They were 
ſome of them printed in Fanchurch ſirect, and others 
in Gracechurch-ſtreet, He knew where the Printer 
lived, the Contract was made, and he was paid for 
them. Gentlemen, I muſt leave it to you; if you 
are ſatisfied that he is guilty of Compoſing and 
Publiſhing theſe Papers at London, you are to find 
him Guilty. 


Then the Jury withdrew, and about a Quarter of an 
Hour after return d into Court, 


Clerk. Anſwer to your Names, Sc. How fay 
you, Is Jebn Tutchin guilty of the Charge laid a- 
gainſt him, or Not Guilty ? 

Foreman, Guilty of Compoſing and Publiſh- 

Ing. 
15 C. J. Holt. They appeal from my Opinion; 
they don't find the Writing in London, but they 
find him guilty of Compoſing and Publiſhing in 
Londun, that is, ſuppoſing he did write them out 
of London, and deliver them in order to be printed 
in London. 

Mr. Soll. Gen. Do you find that the Papers, 
the ſeveral Copies of theſe ſix Ob/ervators were de- 
livered to be printed in London ? 

Foreman. Yes, guilty of Compoſing and Pub- 
liſhing, but not of Writing. 

Mr. Soll. Gen. Do you find him guilty of the 
whole Charge, except the Writing ? 

Foreman. Yes. 

Clerk. Gentlemen, hearken to your Verdict, 
you ſay Jobn Tutchin is guilty of the whole Infor- 
mation, ——_ the Writing ? 

Foreman, 


es. 
Clerk. And ſo you fay all? 
Jury. Yes. 


November 13. 


Mr. Alt. Cen. Y Lord, Mr. Tutchin has gi- 

| M ven me Notice that he will 
bring an Appeal in arreſt of Judgment; and indeed 
he has given publick Notice of it, for it is put into 
the News-Papers. 


JL. C. J. Holt. Is he here? 
Mr, Mouni- 
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Mr. Mountague. Yes, my Lord, he is about the 
Court.” 

Mr. Att. Gen, Call him. 

Cryer. Jobn Tutchin, Gentleman. (Then he came 
into Court). 

Mr. Mountague. May it pleaſe your Lordſhip to 
favour me a few Words in Behalf of the Defendant, 
Jobn Tutchin. He was tried before your Lordſhip 
at the Guild-Hall, London, on Saturday was ſeven- 
night, for being the Author, Compoſer and Pub- 
liſher of ſome Papers entitled, The Obſervator; and 
there is a Verdict enter'd againſt him, and now he 
appears to ſubmit to the Judgment of the Court, 
which he humbly hopes ſhall not be given againſt 
him. For, my Lord, in the firſt Place I beg Leave 
to take notice that we think there is Cauſe why your 
Lordſhip ſhould ſet aſide the Trial that has been 
had; for we look on all the Proceedings ur on the 
Writ of Diſtringas, on which the Verdict is taken, 
as null and void. This is an Information againſt 
Mr. Tutchin for a Libel ; and the Facts laid in the 
Information are ſaid to have been tranſacted within 
the City and County of London. To this Informa- 
tion he pleaded the laſt Trinity Term, and the Ve- 
aire Facias was awarded the laſt Day of that Term, 
Retorn. Die Lune proxime poſt tres Septimanas Sau- 
i Michaelis, which your Lordſhip knows was O4- 
ber 23, the firſt Day of the Term, and the Diſtrin- 
gas ſhould have iſſued the very ſame Day; but it ſa 
happens that the Ditringas in this Caſe does appear 
to have been ſued forth OH 24, which is a Day 
after the Return of the Venire, and therefore we ſay 
the Diſtringas is naught, and all the Proceedings 
thereupon are null, becauſe there is no Award of the 
Court to warrant this Diſtringas. In the next Place 
we ſay, that the Return, neither of the Venire or 
the Diſtringas, are as by Law they ought to be ; for 
the Return of the Yenire is Die Lune proxime poſt 
tres Septimanas Sancti Michaelis, and the Jury are 
to be brought coram Domina Regina apud Weſtm. 
Die Jovis prox. poſt ; and the Return of the Diſtrin- 
gas is Craft. Anim. with an Hab. Corpora coram 
Regina apud Weſtm. For both which Reaſons we 
think it naught, becauſe when any Proceedings 
in Criminal Matters are laid in a foreign County, 
the Proceſs mult be made returnable at a Day 
certain, Day might be given coram Regina ubi- 
CMH. 

. C. J. Holt. You mean at a common Day; and 
it is fo, whenever Indict ments are removed hither 
by Certiorari out of foreign Counties. 

Mr. Mountague, My Lord, we think there is 
no Difference to be made between the Proceedings 
in London, and other Counties more remote from 
Weſtminſter. 

L. C. J. Holt. In Informations exhibited by Mr. 
Alt. Gen. in this Court for Crimes done in foreign 
Counties, tis uſual to return the Proceſs upon 
Day certain. 

Mr. Att. Cen. My Lord, Informations are of 
the Nature of a Bill. 

L. C. J. Holt. Proceſs on an Indictment may be 
made returnable on a certain Day, if it be found in 
this Court; but if it be removed hither by Certio- 
rari, it is other wiſe. 

Mr. Mountague. My Lord, we take it that the 
Proceſs that has been hitherto taken out upon all 
Informations that charge Crimes on Defendants as 
done out of the County of Middleſer, has been made 
returnable on ſome common Return- Day, and not 
at a Day certain. 
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Mr. Att. Gen. It has always been allowed to 


be upon a Day certain, as well as upon a general 
Return-Day ; and it is ſettled and declared fo by 
the Court. 

J. C. J. Holt. I am apt to think the Clerks have 
gone both Ways. 

5 Alt. Gen. A Man takes a long Day if he 
will. 

Mr. Mountague. We have look'd over many In- 
formations, and the Practice does not appear to 
have been ſo. But what does Mr. Attorney ſay to 
the firſt Exception we have taken? Here is a Diſ- 
continuance after the Return of the Yenire, which 
was upon October 23, and the Diſtringas bears Teſte 
viceſſimo quarto die Octobris. 

L. C. J. Holt. Ay, what can you ſay to that, 
Mr. Attorney ? That very Day the Writ is enter'd 
there muſt be a Diitringas. 

Mr. Att. Gen. My Lord, I ku not how it 
came to paſs. I believe ſomebody has done it on 
Purpoſe. I deſire the Clerk may give an Account 
of it. I never ſaw the Writ. I delice Time to 
know how this has been manag'd. 

L. C. F. Holt. There muſt be a Continuance to 
that Day; if there be no Continuance, all is 
fallen. 

Mr. Att. Gen. If they come again, we will ſee 
how this has paſt. 

L. C. J. Holt. If it be fo, the Plea is diſcontinued, 
and you mult plead de Novo. 

Mr. Mountague. My Lord, ſeeing it is in Court, 
I defire it may be read now. 

L. C. J. Holt. What need you make that Re- 
flection? Do you think we will make any Altera- 
tion in it? 

Mr. Mountague. I hope I may aſk that without 
making any Reflection: I am ſure I did not intend 
it ſo, 

Then the Record was read. 


Mr. Att. Gen, Come again To-morrow. 

Mr. Mountague. Mr. Tiutchin, then you may go 
for To-day ; but be here again To-morrow, 

L. C. J. Holt. Is the Venire made returnable Die 
Lune ? 

Mr. Mountague. Yes, my Lord, it is; I look'd 
upon it. : 

Mr. Att. Gen, I will ſee if it can't be found 
Out. 

November 20. 


L. C. J. Holt. Mr. Attorney, will you go on? 

Mr. Att. Gen. My Lord, we are ready, if they 
will maintain their Exceptions. 

Mr. Mountague. My Lord, we think we have 
no Occaſion to cite many Authorities and Preſidents 
to maintain the Exception, when it is apparent 
that there is a Diſcontinuance; the Reading of it 
makes it appear, that the Diſtringas was ſued out a 
Day after the Venire, ſo that here is a Nini Prius 
that has been ifſued out erroneouſly. The Statute 
ſays the Day and Place for taking Inquiſitions muſt 
be in Præſentia Partium. And 'tis plain, the Day 
and Place mentioned in this Writ was appointed 
when the Defendant was not in Court, and therefore 


is null and void. : 
L. C. J. Holt. In Praſentia Partium, where is 


that required? 
Mr. Mountague. By the Statute of Niſs Prius, 


which ſays, nec alterminentur hujuſmodi Inquiſitiones 
coram aliquibus Juſticiarijs de Banco niſi ſtatuatur 
a cerlus 
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tertns dies & Locus in Comitatu in Praſentia Par- 
tum, 

L. C. J. Holt. Which Statute do you mean? 

Mr. Mountague. The Statute of Weſtminſter the 
Second, cap. 30. 

IL. C. J. Holt. Call for that Statute. 

Mr. Att. Gen. My Lord, I deſire that they will 
maintain their Exception, for I am in the dark 
about it, and that they may maintain it by the Au- 
thority of the Law, and not only by an ip/e dixit, 
and a Noiſe in the Town. 

— C. J. Holt, They ſay the Exception maintams 
itſelf, 

Mr. Att. Gen. My Lord, let them go on firſt, 
and then we will anſwer them. If they will rely 
upon this Exception without Authority, then we 
mult pray the Judgment of the Court; but if they 
will bring Authority for it, we do deſire to hear 
them, and ſhall give them an Anſwer. 

Sir T. Powis. My Lord, if they have any other 


Exception to make, I deſire they may make it now. 


Mr. J. Powel, Mr. Mountague, you have made 
one Exception, that is, of the Diſcontinuance of the 
Proceſs ; now, if you have any other Exceptions to 
make, you may make them now. 

Mr. Mountague. My Lord, the Exceptions I 
have hitherto taken, have been to the Trial. I 
mention'd this, and I mention'd another which 
I do not inſiſt on; ſince I underſtand it has been 
otherwiſe ſettled, that is, about the Return of theſe 
Writs upon a Day certain; which, my Lord, I 
did look upon to have been wrong ; becauſe I 
did not think Mr. Attorney could ſhew any Pre- 
cedents of any ſuch Returns to warrant this; for ! 


can find none, and I have ſearched in the Time of 


King Charles I. and in King Charles II. and King 
James. 

L. C. J. Holt. If a Suit be commenced in the 
Common-Pleas by Bill, as if an Attorney ſhall file 
a Bill there, the Proceſs is made returnable at a 
Day certain, and here our Proceedings by Bill 
are always at a Day certain. Now an Information 
which is originally filed here, is in nature of a 
Bill, and the Proceedings therefore may be conſinecl 
to a Day certain; but if any Indiẽtment be brought 
hither by Certiorari, the Proceſs muſt be returned 
at a common Day, and not at a Day certain, We 
had this Matter under Conſideration before, upon 
another Occaſion, and we thought it very reaſona- 
ble the Proceedings on Informations here ſhould be 
the ſame as the Proceedings by Bill, which are re- 
turnable on Days certain from any County of 
England. | 

Mr. Mountague. My Lord, if that be your 
Opinion, I have nothing to ſay to it. I have fone 
Records here in my Hand, ſome in King Charles's 
Reign, and ſome in King 7ames's Time, and all 
theſe are made returnable on the common Return, 
and one of theſe Records was ſettled by Sir William 
Jones. As to what the Officers ſay, they are di- 
vided I find ; for ſome of them have told me, it is 
quite contrary to what Mr. Harcourt reports the 
Courſe of the Court to be. 

Mr. Att. Gen. My Lord, I dare appeal to 
you, whether this has not been argued twenty 
Times. | 

Mr. Mountague. My Lord, let Mr. Aitorney ſhew 
Precedents. 

Mr. Att. Gen.- You muſt ſhew Precedents. 

Mr. J. Powel. It is otherwiſe when there is an 
original Proceeding. 
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L. C. J. Holt. Have you any more Excep. 
tions ? 

Mr. Mountague- I rely on the firſt Exception. It 
lies on. Mr. Attorney to anſwer this Exception. 

Mr. Alt. Gen. My Lord, I deſire they may ſhew 
any Caſe or Reſolution of Law, that the Diſtringas 
ſhould bear Tee the ſame Day the Venire is re- 
turn'd upon. The Diſtringas is awarded on the 
Roll upon the firſt Day of Term; and the Yerire 
is returned the firſt Day of Ferm : And at the ſame 
Time it is awarded, that there ſhall be a Drin. 
gas, Day is given to the Party; that is the War- 
rant: For the Deſtringas and the Teſte never appear 
upon the Roll. It they have any Authority, I de- 
fire they may ſhew it. My Lord, I think we can 
ſatisfy you, that it is right; or that it is amenda- 
ble. This is a Maxim of the Law, There unt be 
Authority. | 

I. C. J. Holt. It may be the Thing is fo plain, 
as to need no Authority. 

Sir T. Powis. I defire to know, whether the A. 
ward of the Diſtringas is right on the Roll, I take 
it, that the Yenire is return'd the firſt Day of the 
Term; and that there is thereupon a Diſtringas 
awarded returnable, Die Jovis prox. poſt Craft, A. 
uim. I beg to know, whether it be ſo or no? 

L. C. J. Holt. J have it in my Hand; and I was 
apprized of that before; and was going to Rate it. 
For the Continuance of the Roll is right. 
nire Facias is return'd, Die Lune prex. peſt tres 
Micb. On which Day, the Attorney appears on 
the Queen's Behalf z and the Defendant appears 
likewiſe. What is then done? Ideo preceptum eff 
Vicecomitibus Londim, qued diſtringant cos; itaque 
babeant Corpora eorum coram Domina Regina, Die 
Jovis prox. poſt Craſt. Anim, Now, on what Day 
muſt this Award be faid to be? That muſt be that 
Day whereon the Yexire is ſaid to be return'd, 
which is, Dies Lune prox. poſt Tres Mich. The A- 
ward of the Diſtringas, therefore, by the Roll, is 
that very Day, the 23d : Bur the Diſtringas bears 
Date, not the 23d, but the 24th. 

Sir T. Powis. Now do they rely on it, that not- 
withſtanding the Roll has awarded it Die Luna, 
yet becauſe the Di/iringas is dated Die Martis, do 
they rely on it, that this is to prevail, without any 
more to be ſaid to it. 

L. C. J. Holt. This is the true State of the Mat- 
ter. Now there is no Diſcontinuance on the Roll; 
for it appears on the Roll, tliat the Diſtrin gas was 
awarded the 23d. 

Mr. Broderick. The Objection is, That the Di- 
ſtringas has been ſued out without Warrant. They 
aſk for Authorities, I believe we might ſhew 
Twenty. 

Mr. Att. Gen. My Lord, I deſire they would 
cite ſome Authorities of the Twenty they ſpeak of. 
can ſhew them Caſes, where the Diſtringas's have 
been Teſted out of Term, or upon the Sunday: Theſe 
are to be ſet right, I would be glad to ſee any 
Authority, wherein it appears the Diſtringas mutt 
be the ſame Day. I would be glad they would do 
more than ſay it. 

Mr. Mountaguc. My Lord, before I anſwer this, 
I would aſk, whether that Roll be the N/ Prius 
Roll, or the Plea Roll? 

L. C. J. Helt. It is the Nift Prius Roll. 

Mr. Mountague. My Lord, the Plea Roll has 
been made right ſince I took my Exceptions. The 
Niſi Prius Roll ought to be a Tranſcript of the Plea 
Roll, | 
Mr, 7, 
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Mr. J. Powel. The Ni Prius Roll is made out 


of the other: If the Niſi Prius Roll be good, it is 


well enough. 


Mr. Mountague. My Lord, to have a Tranſcript | 


of a Roll that has been made up ſince, is not right. 

Mr. Att. Gen. My Lord, he ſtrikes at the Root 
of the Court, 

Mr. Broderick, My Lord, I would take notice, 
that it is the Courſe of the Court, that the Di- 

ſtrigas ſhall bear Date the Day of the Return of the 
Venire. The Clerks tell mo, they never knew it 
otherwiſe. | . 

Mr. J. Powel. The Award is right; but you 
have not taken out a Writ according to the Award 
of the Court : Whether that will be warranted ? 

Mr. Au. Gen. They have no Authority, but the 
Reaſon of the Thing; and then I think we may 
give this ſhort Anſwer : We do affirm, That it is 
right as it is: But if it were not right, we ſay it is 
amendable. 

L. C. J. Holl. All the Matter will be to prove 
that it is amendable. 

Sir T. Pozvis. It need be, we may put the Matter 
into the right Way: For if the Diſtringas be not 
the ſame Day with the Award, we pray that it may 
be amended, | 

L. C. J. Holt. By what Law muſt it be amend- 
ed? You are in the Affirmative: If you acknow- 
ledge it wants Amendment, by what Law mult it 
be amended ? 

Sir T. Powis, It is amendable by the Common 
Law. 

Mr. J. Powel. You fay it is no Fault; and if it 
be, it is amendable by the Common Law. 

L. C. F. Holt. Firſt let us know whether it needs 
Amendment? And then next, whether it can be 

amended ? | 

Sir T. Potis. My Lord, let them ſhew that it 
needs Amendment: For if they make Exceptions, 
and ſay no more, and we proceed to anſwer them, 
then they may come upon us again with new Mat- 
ter, and ſo there will be no End. | 

Mr. Mountagae. When we were in the Afﬀirma- 
tive in our Exception, we did give ſome Reaſons 
why we ſaid it is not right. 

Mr. J. Powel. The Party was in Court the 2 3d. 
Then they awarded the Diſtringas in his Preſence ; 
lo that the N Prius was awarded in the Preſence 
of the Party: The Award of it is Die Lyne. But 
here's the Fault: They did not make a right Tzfte 
that Day; fo that the Fault is, the Diſtringas that 
is ſued out, 

Mr. Mountague, On Monday there is an Award 
of the Nit Prius; but on Tueſday it is taken forth. 
Now we ſay, that it is not according to the Writ 


awarded: For the Writ bears Teſte the Day after; 


and upon that Account we ſay, the Proceedings are 
null, My Lord, Mr. Attorney aſks for Precedents 
for this: But, with Submiſſion, we take it to be 
plain, that the Motion made for the amending this 
Thing, ſuppoſes it not to be right. 

L. C. J. Holt. The firſt Queſtion to be debated, 
is, Whether this be a right Trial ? or if not, Whe- 
ther it be a Diſcontinuance of the whole ? The Di- 
ſtringas bears Date the 24th of Oober ; the Roll is 
the 23d of October; and there is no ſuch Writ then 
taken out, but the Day after; fo that the Teſte is 
not according to the Roll, When a Writ is not 
awarded according to the Roll, what the Conſe- 
quence will be, is another Matter. 

Mr. Att. Gen. I beg your Lordſhip's Direction 
in 25 8 It deſerves a great deal of Care; 
ol. V. 


for there has been a great Noiſe in the Town about 
it. However, we will go your Way. Whether 
they begin firſt, or we, I am very eaſ x. 
L. C. J. Holt. It is not warranted by Award of 
the Court, This is a Matter of the greateſt Conſe- 
quence to the Government. 1 

Mr. Broderick. Mr. Attorney ſpeaks of a Noiſe 
about the Town : I concern not myſelf about that, 
nor any further in this Caſe, than as it may be the 
Caſe of every Subject of England. 

L. C. J. Holt. He is found to be the Author of 
the Obſervators. | | 

Mr. Att. Gen, I do not ſpeak it now upon the 
Buſineſs of this Proſecution ; for he is fo inconſidera- 
ble, that it matters not much how it goes. But if 
this be not amendable, it will blow up all Proceed- 
ings. Every Man muſt have Juſtice ; and God 
forbid but he ſhould. | | 

Sir T. Powis, My Lord, if it be thought pro- 
per, we will go on, Your Lordſhip obſerves, what 
Warrant there was for a Diſtringas; and that it is 
rightly awarded on the Roll, which is a Warranc 
to the Clerk for a Diſtringas, and by Conſequence 
if the Diſtringas be not made according to that A- 
ward, it 13 the Miſpriſion of the Clerk. Now if we 
do admit this to be out of all the Statutes of 
Amendment (tho? it is fit to be confidered whether 
ſome Statutes do not warrant it) but ſuppoſe 
it ſhould be out of all the Statutes of Amend- 
ments; yet by the Common Law it may be 
amended. 

There were Amendments at the Common Law 
before any Statute, both in civil and criminal Mat- 
ters; and theſe Amendments chiefly regarded the 
Proceſs of the Court, and ſuch Errors as were occa- 
ſioned by the Inadvertences or Neglects of the Offi- 
cers; but eſpecially in the ſame Term, during which 
Time the Judges have the Records of the Court in 
Scrinio Pectoris. 

My Lord Coke ſays ſo expreſly : And fo was the 
Opinion of the Court in Blackmore's Caſe, in the 
eighth Report, fol. 156, 157. which is the great 
Caſe of Amendments. | 

That Book ſays, fol. 156. b.. Without queſtion, 
at Common Law, the Default of Entry of a Con- 
tinuance, or of an Eſſoign (which was the Miſ- 
priſion of the Court itſelf in the Form of the Entry) 
was amendable by the Court. And the Objection 
here is, that there is a Diſcontinuance: And the In- 
ſtance there given from the Caſe in 55 Ed. III. fol. 
25. is very conſiderable; where, after a Venire Fa- 
cias iſſued, and an Award Quod jurat poniter in 
reſpetum, in the Entry whereof there was a great 
Miſtake of the Parties, which made a Diſcontinu- 
ance, and yet amended at the Common Law. 

The Inſtances of Amendments at Common Law, 
out of the Old Books are many: 22 Edw. III. fol. 
7. b. and 10. 4. where a Diſcontinuance was amend- 
ed. 29 Edw. III. fol. 32.b. a Habeas Corp. Furator. 
amended. 7 Hen. VI. 29. Broke, Tit. Amendment, 
32. 4 Hen. VI. 16. 5. By which Book it appears, 
that the Judges had Power to amend in many Caſes 
at the Common Law, in the Caſe of a common 
Perſon. And if in the Caſe of a Subject, much 
more in the Caſe of the King: For, by the Com- 
mon Law, the King had many Privileges and 
Advantages in legal Proceedings, which a Subject 
had not; And the King, in his Suits, hath 
many great Prerogatives. The King may plead 
one Title, and afterwards wave it, and plead 
another, He may wave a Demurrer, and after- 
wards take Iſſue. And many other Privileges be- 
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long to the Crown, of this nature, which a Subject 

And particularly in the Matter of Amendments 
by the Common Law, the King had a Privilege, 


vhich a Subject had nor. 


# An Original Writ was not amendable for a Sub- 
ject at the Common Law, but in the Caſe of the 
King it was. | 

Therefore in Blackmore's Caſe, fol. 156. b. it is 
ſaid, That if a Qzare impedis be ſued forth on the 
Behalf of the King, and the Writ is preſentere in- 
ſtead of preſentare ; it may be amended in the Caſe 


of the King, after Exception taken; but not ſo in 


the Caſe of a Subject. 

And ſo in Fitz. Amendment, 12, 19, 22, ſeveral 
Amendments at Common Law, eſpecially in the 
Cale of the King. 

Another Advantage which we have in this Caſe 
is, That we are in the ſame Terin wherein the Di- 
ftringas was awarded and made forth. 

And in the ſame Caſe of Blackmore, fol. 156. b. 
157. 4. it is ſaid, That at the Common Law, the 
Judges may amend as well their Judgment, as any 
other Part of the Record, in the ſame Term. For 
during the Term, the Record is in the Heart or 
Breaſt of the Court, or of the Judges, and not in 
the Roll: But in another Term, by the Common 
Law, Miſpriſions of Clerks in Proceſs were not 
amendable by the Court; for in another Term, the 
Roll is the Record. So ſays that Book. 

But here we are in the ſame Term: And it is 
the Miſpriſion of the Clerk in Proceſs, and in the 
making out a judicial Writ, which is in the Power 
of this Court, as iſſuing out from hence, where- 
as Original Writs iſſue out of Chancery: And 
Judicial Writs are often amended, where Ori- 
ginals are not. Ville Brook's Amendments, 20, 22. 
Owen 62, 

But if this were not amendable by the Common 
Law, it is amendable by Statute. | 

The firſt Statutes for Amendments were 14 Edw. 
ITI. cap. 6. 9 H.V. cap. 4. and 4 H. VI. cap. 3. 
which extends to. the Amendment of a Letter or 
a Syllable ; but the Judges were wonder'd at in 
Parliament for their great Nicety, when they aſk'd 
the Queſtion there, whether they might not amend 
a whole Word; as appears in 39 Edw. III. /. 21. 
And 40 Ede, III. /, 34. b. they were told that un- 
doubtedly they might. 

Now here is nothing to be amended but a Fi- 
gure : And this Statute being general, ſeems to ex- 
tend to our Caſe, | 

The Statutes moſt to our Purpoſe are 8 H. VI. c. 
12. whereby it is enacted, that the Judges may re- 
form and amend all Defects in any Record, Pro- 
ceſs, Plea, Warrant, Writ, Panne] or Return (ex- 
cept ry ror Indictments of Murder, and Out- 
lawries for the ſame; and Additions left out in ori- 
ginal Writs, Exigents, and other Writs of Procla- 
mation, contrary to the Statute of H. V.) ſo that 
by ſuch Miſpriſion of Clerks, no Judgment ſhall 
be reverſed or annull'd. And again, the Statute 
of 8 H. VI. cap. 15. ordains, that the King's Juſti- 
ces, before whom any Miſpriſion or Default ſhall 
be found, be it in any Records and Proceſſes de- 
pending before them, as well by way of Error as 
otherwiſe, or in the Returns of the ſame, by Miſ- 

riſion of the Clerks, or other Officers or Mini- 
ers whatſoever, in minute Matters (ſuch as this 
is) they ſhall have Power to amend ſuch Miſ- 
priſion, upon Examination thereof, according to 
their Diſcretion; except the Proceſſes and Records 
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of Felonies and Treaſons and the Dependancies 
thereof. | 

Now by Reaſon of the particular Exceptions in 
theſe Statutes, and by reaſon that the following Sta- 
tutes of Zeofail, in 32 H. VIII. 18 Eliz. 21, Fac. I. 
Sc. do not extend to criminal Caſes, an Opinion 
hath been taken up among ſome Perſons, that no 
Amendment can be made in criminal Matters by 
any Statute; which is a ſtrange Miſtake. 

For theſe two Statutes of 8 H. VI. cap 12. and 
cap. 15. being general Laws, and in general Words, 
they, in Caſes not excepted, extend to Amend- 
ments to be made by the Judges in criminal Proſe- 
cutions, as well as in Civil Cauſes, without Diſtinc- 
tion: And the ſpecial Exceptions, after the gene- 
ral Words, are the higheſt Proots imaginable. For 
nothing could be more abſurd and vain, than care- 
fully to except, what the Words precedent, without 
ſuch Exception, would not have reach'd or extended 
to; and that would highly reflect on the Wiſdom 
of Parliament. 

This will appear more fully by the following Se- 
ries of Authorities, whereby the Judges have amerd- 
ed Djſcontinuances of this nature; in criminal Pro- 
ſecutions at the Suit of the Crown. 

2 Cro. fol. 502. Harris's Caſe. An Indi&ment 
for a Nulance was proſecuted againſt Harris; and 
a Trial was had, and a Verdict againſt him. Af. 
terwards it was removed by Certtorart z and upon 
View of the Record, it was found, that no Iſſuc 
was joined : For the Clerk of Aflize had omitted 
to enter the Iſſue, and ſo the Verdict was without 
an Iſſue. And upon Motion, the Court of King's- 
Bench order'd it to be amended ; for it was the De- 
fault of the Clerk. And this was done divers Years 
afterwards, and in the Time of another Clerk of Aſ- 
ſize. And it was order'd, that the Clerk of A ſſize 
which then was (for the former was removed) 
ſhould amend it; which was done by inſerting theſe 
Words, Ei Richardus Warer (who was the tormer 
Clerk of Aſſie) qui pro Dom. Rege ſeguitur ſimiliter, 
&c. And it was there ſaid by the Court, That if 
ſuch Faults ſhould not be mended, many Trials 
upon Indictments ſhould be overthrown. 

There is another Cale in the ſame Book: *Tis in 
2 Cro, fol. 529. Parker verſ. Sir John Curſon & 
Ur. It was an Information againſt Sir John Cur- 
ſon and his Wife for Recuſancy; and the Iſſue was, 
Quod pred. Magdalena dicit, quod ipſa non eft in- 
de culpabilis; & de hoc ponit ſe ſuper Patriam, 
& Attornatis Domini Regis ſimiliter. Upon a Trial 
at Bar, a Verdict was given againſt the Defen- 
dants, It was afterwards moved in Arreſt of Judg- 
ment, that there was no Iſſue joined; for it was 
only the Plea of the Feme Covert, and no Iſſue 
joined, or Plea pleaded for the Huſband, And yet 
in Regnard, the Pocket was right, which was the 
Warrant for the Roll; and the Omiſſion of the 
Huſband was the Miſpriſion of the Clerk: There- 
fore it was amended in ſo material a Part, even in 
another Term. 

Another Caſe is in Cro. Car. fol. 144. Sir Hum- 
phry Tufton's Caſe. A Quo Warranto was brought 
againſt the Corporation of Maidſione, for claiming 
divers Liberties. Judgment was enter'd by Diſ- 
claimer; and it was intended to have been only 
a ſpecial Diſclaimer of all Privileges, by Pretence 
of a Charter bearing Date 17 Jac. Regis: But the 
Clerk in entering the Judgment had omitted thoſe 
Words, YVirtute vel Pretextu Literar. Patent, geren. 
dat. Anno decimo ſept. Jac. Regis : But upon Exa- 
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Miſpriſion of the Clerk, the Court was of Opinion 
that it was amendable by the Common Law, as 
well in the King's Caſe, as in the Caſe of a common 
Lerſon; and in another Term too; for ſo it was, 
and it was amended accordingly, 

There is a Caſe in 1 Siderſin. fol. 243, 244. The 
King v. Percival, Godfrey, & al. 

Upon an Indictment for a Riot and a Battery, and 
Not Guilty pleaded, a Venire Facias was awarded 
Vicecomitibus of the City of Canterbury ; and upon 
a Trial at Bar, a Verdict was given againft the 
Defendants: And it was moved in Arreſt of Judg- 
ment, that the Venire Facias and other Proceſs, was 
directed Vicecomitibus of Canterbury, and the Return 
was made by one Sheriff only ; but the Court 
amended it, by endorſing upon the Writ, that 
there was but one Sheriff of Canterbury. And this 
Amendment was made by the Common Law, and 
not by the Statutes of Jeofails; altho' it was ſaid 
at the Bar, that it was amendable within the Statute, 
becauſe it was not a Caſe within any of the Ex- 
ceptions z it being an Information at the Common 
Law. And the Caſe of Sberington and Talbot was 
cited, and the Book of 39 Hen. VI. 40. for the 
ſame Purpoſe. And with this Caſe in Siderfin, agrees 
our preſent Caſe ; for it is not an Indictment or In- 
formation upon any Penal Statute, but an Informa- 
tion at Common Law. | 

Now, if this Opinion, as reported by Siderfin, 
be Law, then this Diſcontinuance is plaialy made 
good by the Statutes of Jecail. 

So in the Caſe of Dolphin and Clark, 2 Cro. fel. 
64, 65. The Appearance and Iſſue were in Hillary 
Term, 1 Fac. the Venire awarded did bear Teſte 23. 
Fan. 1 Fac. ſo the Venire awarded before the Iſſue 
or Appearance; but yet amended, for the Roll is 
the Warrant of the Venire, which was right. So 
where the Teſte was upon a Sunday, it was amended : 
for it was the Default of the Clerk, in the miſ-award- 
ing of Proceſs. So if Teſte out of Term. So if it 
be Vicecom. and ſays not of what County: Or if 
the King's Reign be miſtaken ; 2 Cro. fol. 78. Lea 
v. Lacan. The Roll being right, and a Judicial 
Proceſs, it may be amended. 

So Zelvart. fol. 64. Nevill v. Bates. The Venire 
fac. was made returnable Quind. Hlill. and yet bore 
Teſte 12. Feb. which is the laſt Day of the Term : 
And yet, per Cur. it ſhall be amended in the Date 
of the Teſte, for it is but the Default of the Clerk. 
And other like Inſtances there pur. 

The like in Cro. Car. f. 38. Ayſleworthv. Chadtwell, 

So in Cro. Car. fol. yo, 91. Moor v. Hodges. The 
Iſſue was in Trinity Term; and the Venire and Di- 
ſtringas were of Days in Eaſter Term before; and 
yet amended : For the Roll of awarding the Yenire 
Facias was well enough; and the miſdating the Ve- 
nire Fac. which is a judicial Proceſs, ſhall alſo be 
ſet right. 

So in later Caſes, Trin. 2. Fac. II. the King v. 
Edes. The Defendant was convicted of a Miſde- 
meanor, upon an Information exhibited per Rober- 
tum Sawyer, &c. The Continuance was, Jdeo dies 
datus eſt prefat. Sam. Aſtrey ; reſolved it might be 
amended. 

And Hill. 3. & 4. Fac. II. the King v. Holmes. 
Upon an Information for a Riot, and the Defendant 
convicted; the Miſtake of Octabis Martini, inſtead 
of Oabis Hill. amended. 

We are here in a much ftronger Caſe. The De- 
fendant hath been found Guilty upon a fair Trial : 
And the Preamble of the Statuce of 32 Hen. VIII. 
takes notice, That the ſetting aſide of Verdicts, for 
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Diſcontinuances and other Miſpriſions, is a great 
Slander to the Common Law and Judges. The Ve- 
mre and Diſtringas are duly awarded upon the 
Roll; and the making the ee of the Difringas 
24. OZ. inſtead of 23. OF. is a plain Miſpriſion: 
It is in a judicial Proceſs; and it is in the fame 
Term. And we humbly inſiſt upon it, That it is 
amendable, both by the Common and the Statute 
Law. For according to my Lord Coke, in Black- 
more's Caſe, f. 156, b. 157, 4. it is hard to ſay, 
what the Court cannot amend in the ſame Term. 
For, fays he, at Common Law, the Judges might 
as well amend their Judgment, as any other Part 
of the Record, in the fame Term. For during the 
Term, the Record is in the Breaſt of the Court, and 
of the Judges, and not in the Roll. And therefore 
we pray this Miſprifion may be amended, if it ſtand 
in need thereof, 

Mr. Att. Gen, My Lord, becauſe this Matter has 
been preſyd with ſo much Warmth, I muſt beg 
Leave to obſerve ſome few Things, in Anſwer to 
what has been ſaid. 

This is a Thing that not only concerns this ſin- 
gle Proſecution, but it concerns all the Proſecutions 
or the Crown; and in all Cafes, not only Crimi- 
nal, but Civil. And, my Lord, if the Statutes of 
Amendments extend not to any other Caſes but what 
they urge, the Caſe of the Crown is worſe than 
that of the Subject. It is worthy of Conſideration, 
what Things are amendable by Common Law; 
for if the Crown be left to the Mercy of the 
Clerks, it cannot but be of very ill Conſequence. 
Therefore I hope we may take the Benefit of the 
Common Law. 

My Lord, I would beg Leave to recite ſome few 
Precedents, to ſhew how the Common Law former- 
ly ſtood. And the firſt I ſhall take Notice of, is the 
Preamble of the Statute, 32 Hen. VIII. cap. 30. 
There it is ſaid, The ſtaying of Judgment after the 
Verdict, is a great Scandal to the Common Law, 
and the Miniſters of the ſame. And, my Lord, 
there is another Thing to be conſider' d; That ad- 
mitting the Common Law ſtood as it did before, 
there is a great Difference between the Proceedings 
of the Crown at the Common Law, and Civil Caſes. 
The Crown had many Privileges at Common Law, 
which the Subject had not. And it will found 
very harſh, that the Crown ſhall be left without 
thoſe Helps by the Statute of Amendments, when 
ſo many of the inferior Subjects did not want th: 
Help of them. For it is impoſlible this ſhould not 
be thought of in Parliament, that ſome Care ſhould 
be taken for the Crown in thoſe Matters where it 
needed. 

Now there is, in all our Books, Notice taken of 
a greater Privilege that belongs to the Crown, than 
to the Subject. There ſhall not be a Demurrer to 
the Evidence in the Caſe of the Queen, without her 
Council's Aſſent; yet in the Caſe of a Subject, 
there may be a Demurrer to the Evidence. So the 
Crown may either inſiſt on a Demurrer, or wave 
it, and take Iſſue at Pleaſure. 

There is this likewiſe : Before Judgment, in a 
Criminal Caſe, the Queen may amend, but the 
Subject not. 

Alſo by Hardreſi Reports, fol. 504. before Judg- 
ment, no Diſcontinuance may be in the Queen's 
Caſe, altho* the Iſſue was tried. The Attorney 
takes [flue to one Part; and it is pleaded, that this 
is a Diſcontinuance to the other. Now there can 
be no Diſcontinuance before the Verdict. And that 
Book goes further, and fays, That the want of Con- 
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tinuance in that Caſe, cannot be objected beſore 
Judgment, Sc. And in 2 Buls, 35. an Indict- 
ment is ſaid to be amended even after Verdict, 

Now there is great Reaſon, that ſuch Miſpriſi- 

ons in Writs at the Queen's Suit ſhall be amended 
by the Common Law. And in Fitzberbert's A. 
bridement, Tit. Amendment, Placita 22. if the King 
bring any Writ which wants Form, Sc. it ſhall be 
amended. Bat it is otherwiſe in the Caſe of the 
Subject. So ſays 8 Coke expreſly, fol. 156. An O- 
riginal Writ is not amendable in the Caſe of a com- 
mon Perſon, but it is amendable in the Caſe of the 
King, 
Now it has been the conſtant Practice, that theſe 
Privileges have been preſerved to the Crown. The 
Queen may at any time amend her Information af. 
ter Trial, but a Subject cannot. 

Theſe Privileges have been preſerved to the 
Crown, even at the Day of Trial: And many Mi- 
ſtakes of Clerks, in Informations and Indictments, 
have been ſo amended. This is a Right ot the 
Crown by the Common Law. 

In the next Place, my Lord, I would obſerve, 
what is the Matter we are going to amend, Ir 
is not what alters the Party's Defence. Ir alters 
not the Iſſue, or Trial; nor is it any thing that 
rends to his Prejudice : And by the Common Law, 
that may be amended, which is not a Prejudice to 
the Party. 

The Defendant has a Day given by the Roll; 
and the ſame Day the Diſtringas is awarded, he 
appeared : Every one muſt own, there was no Pre- 
judice to him, whether the Diſtringas be of one 
Teſte or another. *Tis true, there is the Year- 
Book, 20 Hen. VI. fol. 18. which is allo in Broot's 
Abridement, Tit. Amendment, Placit. 4. There was 
a Miſuomer in the Capias and ſubſequent Proceſs, 
and in the Exigent : And the Court held, that the 
Capias, &c. might be amended, but not the Exi- 
gent; becauſe of the Prejudice, if one might be 
outlaw'd on ſuch Proceſs, to which he never ap- 
pear'd ; and therefore it might not be amended for 
that Reaſon. But this Caſe ſtands clear of all Ob- 
jections of that kind, He had a Day to appear, 
and make his Defence: He came in, and did appear 
accordingly ; and no Prejudice happen'd to him. 

Now, my Lord, as to the Exception they make, 
I muſt beg Leave to ſay, it can be of no Weight, 
I agree, the Award of the Diſtringas . muſt be ac- 
cording to the Writ of Yenire : But, with Submil- 
ſion, I obſerve not the Neceſſity that the Diſtringas 
ſhould be Tefted the ſame Day. No Authority 
of Law requires it, and by reaſon it ſhould be other- 
wife. For ſuppoſe the Award is made by the Court 
the firſt of January, the Clerk has all that Day at 
leaſt to make it. For after the Court has made the 
Award, the Award is to be drawn up and delivered 
to the Clerk to make the Writ, and it cannot be ſup- 

ſed to be made at the ſame Time as the Award 
is. The Court awards one Day, and the Diſtringas 
is made the next Day, which is as proper and con- 
venient a Time as can be; I fee nothing in the 
Reaſon of the Thing againſt it. 

My Lord, the Authorities they cite, that where 
Proceſs iſſues another Day, and not the ſame *cis 
awarded, do not prove it a Diſcontinuance; and 
many Caſes are otherwiſe ; as an Award to give No- 
tice of Trial, Cc. Alſo there is a Book ot Fitzher- 
bert's Natura Brevium 20 G. & Brook Titie Diſconti- 
mance 59. which ſays, if the Plaintiff does not aſſign 
Error the ſame Term, then it is a Diſcontinuance. 
Now tho' a Writ of Error is returnable at a Day cer- 
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tain, yet he has all that Term to aſſign Error; but 
if he omits it a whole Term, it is a Diſcontinuance. 

My Lord, I do not ſee but this is a regular Pro. 
ſecution on a Writ not liable to Exception. There 
is another Book, 21 Ed. IV. that ſays, There ſhall 
be the ſame Day given to the Jury by the Diſtringas: 
but I ſce not the Neceſſity that the Teſte ſhould be 
that Day, Breok Diſcontinuance, 53. At the Return 
of the Jenire Facias the Detendant was eſſoyn'd, and 
the Eſſeyn adjourn'd : Now the Habeas Corpus ſhall 
have the ſame Day as the Efoyn had by Adjourn- 
ment, and ſo not the ſame Day with the Return of 
the Venire; tor, ſays the Book, you ſhall continue 
the Jenire to the ſame Day of Adjournment ; but 
that does not ſhew that the Proceſs ſhall be iffued 
that Day, but rather the contrary. Now in this Caſe 
there is all done that is neceſſary, the Proceſs is 
continued, the Jury is adjourn'd to that Day that it 
is by the Roll, the Parties are continued to that Day, 
| know no Caſe that ſhews a Neceſlity of the Writ 
bearing Date the ſame Day but one, and that 1 
think is againſt them: *Tis the Caſe of Bradley and 
Banks, in Yelverton 204. and that was in an Appeal, 
and that it was fo, there was a Diſcontinuance in an 
Appeal, if there be any Time between the Return 
and the Capias, tho! the Detendant hath appear'd, 
yet all the Proceſs are diſcontinued ; for in that Caſe 
the Tee ought to be the ſame Day as the Proceſ; 
was. Now 1t that were a general Rule, it would 
be againſt us; but that was founded on a ſpecial 
Reaſon, and does them no Service. For all Ap- 
peals are to be without Intermiſſion, and if they are 
intermitted any Time, the Appeal is loft ; for the 
Common Law is not alter*d by the Statute of Glau- 
ceſter, therefore there can be no Imparlance after 
Appeal; for if an Imparlance be thereon, it is a 
Diſcontinuance, and therefore that Caſe will be of 
no Authority to them. 

But there is a Caſe in Crook, Eliz. (N. B. The 
Caſe intended ſeems that of Rogers ver. Bird. Cro. 
Eliz. 572. ſed vide ib. 433. contra.) where this Proceſs 
is taken notice of as good, and that is, that the Pro- 
ceſs is very next Day. There a Venire Facias was a- 
warded Craft, Trin. the Diſtringas was iſſued the Day 
after, and by that it ought to be ſo; and the Return 
was amended, and the Proceſs was the next Day af- 
ter the Return, Now that being fo particularly 
ſtared, ſeems to be an Authority that it may be ſo. 

L. C. J. Holl. How does it appear to be a Day 
after ? 

Mr. Att. Gen. The Venire Facias was Craft Trin. 
the Diſbringas was Die Veneris, &c. which was the 
Day after. (Quere Cro. El. 433.) 

Mr.Brederick, In a Criminal Caſe it is not allow'd. 

Mr. Att. Gen, I do not tell you whether it was 
a Criminal or a Civil Caſe, but the Exception was 
taken notice of, and it was amended ; but this J on- 
ly premiſe. Now, my Lord, with great Submiſſion, 
I don't know that there is any Neceſſity (it being a 
Proceſs at the Suit of the Crown) to have it Teſted 
on any Day certain; for it ſeems to be well on any 
Day. If it be in the ſame Term, and Notice having 
been given to the Jury, and they and the Party 
appearing thereon, I cannot fee why it may not be 
well. In Criminal Caſes the Courſe of the Court is 
to amend Errors (of Form) in Indictments and In- 
formations the very Day of the Trial, and thac has 
always had its Weight in Criminal Proſecutions 
but, with Submiſſion, if it be not right, it is to be 
made right ; it it be a Miſtake of the Clerk, it may 
be amended. If you award a Writ, it is the Clerk's 
Duty to make it out; and if he miſtakes in Form, or 
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L. C. J. Holt, The Judges there did not directly 
conſider the Statute of Feofails, *rwas but an Opi- 
nion obiter. | : 

Mr. Att. Gen. Theſe are the Words of the Book, "2 
Tundem propter Statutum de Jeofails que parle de mis 
conveying de Proceſs, &c. Judgment was given againſt 
the Defendant. But I ſhall have Occaſion after- 
wards to take notice, that a great deal of the 
Practice of the Courts goes on the amending of the 
Returns. That Statute is for amending of Returns, 
and I think we are within the Statute, or if not, 
That the Common Law will help us: But be that 
as it will, we are now on the firſt Point; and I think 
it is amendable by the Common Law; and I think 
I can give you an Account of much greater Amend- 
ments made by the Court at Common Law, than 
this which we now aſk. Now for Blackmore's Caſe, 
if we had left it there, we might have done it by 
that Caſe ; for it appears by the 8th Rep. 156. b. 
without doubt there were Amendments by Common 
Law ; and my Lord Coke gives Inſtances of it. Now 
I yield it was there in a civil Caſe ; but I think no 
Man can pretend that at the Common Law there 
were any Rules to diſtinguiſh between Caſes of the 
Crown and Caſes of the Subject, unleſs the Crown 
had a much greater Power to amend than the Sub- 

x had; and that fo ĩt was, appears by many of our 
ancient Books. And there are Authorities in the Sta- 
tute Law likewiſe that the Crown could amend fur- 
ther than the Subject. For Coke in Blackmore's 
Caſe ſays, That Variance of the Writ from the Ori- 
ginal was amendable by the Common Law, and any 
part of the Record in the ſame Term; for that dur- 
ing the Term it is in the Breaſt of the Judges, but 
Miſpriſions of Clerks in another Term in Proceſſcs 
were not amendable by the Court. But I ſhall plain- 
ly ſhew, that Miſpriſions of Clerks were amendable 
at Common Law in Caſes of the Crown; and this 
is prov*d by all the old Authorities. The old Books 
ſay, they ſhall be amendable in the fame Term, and 
we are now within the ſame Term, and ſo hope we 
ſhall be deliver'd from that Queſtion, Now that 
Rule of my Lord Coke, and the Reaſon of it, extends 
to criminal Caſes as well as civil, and both Caſes 
are within the Power of the Court to amend. For 
if a Fine be ſet within the Term, the Court may in 
the ſame Term amend it or diſcharge it. This is 
allow'd to be in the Power of the Court by the Com- 
mon Law in the Caſe of the Crown. In Trinity 
Term, vide 4 Med. 395. between the King and Wal- 
cot, there was an Error in theWrit of Attainder, and 
an Exception was taken, and it was amended in the 
ſameTerm. For the Court finding the Form of En- 
try to be erroneous, they did the fame Term order 
the Record to be razed, and made a Rule for the 
next Term ; and this was done by the Power of the 
Court at Common Law. For while the Proceſs and 
the Record is in the Breaſt of the Court, they have a 
Power by the Common Law to makeanew Judgmen*, 

My Lord, the next Matter I would obſerve is, 
That all Miſpriſions of Clerks, or their Aſſiſtants in 
the Caption of the Judgment, may be amended in 
not imagine why he ſhould not have doubted in the ſame Term. For that there is Saunders Reports 

other like Caſes. But when he came after to Fol, f. 209. Faulkners Caſe. If an Indictment be miſ- 
346, 347. in an Information on the Statute of Uſu- taken in the Stile of the Court, Ec. the Court may 
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varies from his InftruQtions, Sc. all theſe Matters 
are amendable by the common Law, and therefore 
need not the Aid of any Statute. But I cannot give up 
that neither; for the Crown has certainly the Benefit 
of the Statutes of Amendments, and i think Cote is of 
that Opinion too, on the Statute of 14 E. III. That 
Statute is general, and to ſay it comes only to Cauſes 
between Party and Party, and not to Cauſes of the 
Crown, I cannot underſtand, for there is nothing in 
it that leads that way. And yet becauſe it ſpeaks of 
Cauſes between Party and Party, this Rule has been 
laid down, that it extends not tothe Crown ; this Rule 
has indeed prevailed : But where a Statute is in gene- 
ral, and the end of it is to ſuppreſs Fraud, according 
to all the Rules laid down for expounding Statutes, 
the Crown ought to have the Benefit of it, It is to 
take of the Scandal of the Law, and the Miniſters 
thereof, as the Statute 32 H. VIII. ſays. Now the 
Stat. of 14 E. III. is general, that by the Miſpriſion 
of a Clerk no Proceſs ſhall be annulled or diſcontinued 
by miſtaking a Letter or Syllable, but as ſoon as it is 
perceived it ſhall be amended. Now I think there 
is no Reaſon to be given why it ſhould not extend 
to Proceſſes of the Crown as well as of the Subject, 
unleſs they thought the Subject only wanted it. 
I do not underſtand why a general Law may not 
extend to the King, as well as the Subject. Now as 
this Statute is general, I mean the Statute of E. III. 
ſo there is the Statute 16, 17 Car. II. Cap. 8. which 
is likewiſe general, and yet it has becn always taken 
to concern the Crown, as well as the Subject. And 
why not one Statute as well as the other I cannot con- 
ceive. Now, my Lord, we are not without good 
Opinion that the Benefit of the Statute 16 and 17 
Car. II. does belong to the Crown. Twas the Opi- 
nion of the Lord Chief Juſtice Hales in the- Caſe of 
the Lord Fitzwater, there the Yenire was directed 
to one Place, when it ſhould have been to two; and 
the Queſtion was, whether this could be help*d by 
the Statute of 14 Car. II. He adher'd to that Opi- 
nion, and the Jury thereupon gave their Verdict. 
It was indeed ſet aſide z but Judge Hales always 
abode by that Opinion. And ſo is firſt Syderfin 148. 
The King againſt Y/rijgb!, There it is ſaid the Sta- 
tute of 7eofail does extend to it; and even by the 
Rule in Blackmore's Caſe the Statute does extend to it; 
For there, ſays my Lord Cote, that Statute does not 
extend to Appeals, or Indictments, Pleas of the 
Crown or any Proceedings thereon, for they are ex- 
cepted. That is his Opinion, where they are ex- 
cepted, it does not extend to them. Now all Pleas of 
the Crown are not excepted, but only Appeals, Indict- 
ments, &c. and therefore Informations on particular 
Statutes are not excepted. Now on the reading of the 
Act, no Pleas of the Crown are excepted, but only Ap- 
eals and Indictments; therefore my Lord Coke's 
Opinion muſt be, that that Act extends to all Things 
that are not excepted therein, and conſequently to 
this Caſe. In Dyer f. 153. there is indeed another 
Queſtion, whether it bea Diſcontinuance in the King's 
Cate on the Statute of 32 H. VIII. (Vide Dyer 353.) 
Now if he make a Quæry on that Statue, I can- 


ry, the Book ſays the miſconvey ing of Proceſs and 
the misjoining of Iſſues, are amendable by the Sta- 
tute of Jeofails, and accordingly Judgment was gi- 
ven againſt the Defendant, notwithſtanding divers 
Errors in the Proceedings; fo that the Judges were 
of Opinion in that Caſe, that the Statute did extend 
to Caſes of the Crown. 


amend any Thing to make the Caption right, firſt Sy- 
derfin2 59. King againſt Clover, and this was to amend 
4 material Point. There is the like Caſe in 2d Croke. 
Theſe are criminal Caſes. It was an Inquiſition taken 
apud it was not ſaid in Portibus Londini. The 
Clerk of the Peace was order'd to amend it. And in 
Tones's Rep. Stafford's Caſe, firſt Abridgment yh 
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there was an Error in the Reverſion of an Attainder. 
The Certificate was, that he was arraign'd the 18th 
of March, and convicted the 20th of — In that Caſe 
Judge Barclay was of Opinion it might be amended 
by Common Law, and the Lord Cote agreed; but 
Judge Jones was of another Opinion, and he gave 
it for a Reaſon, eſpecially where the King had ſig- 
nified his Pleaſure of deſiring it; andafterwards it was 
not amended: But two Judges were of Opinion it 
might be amended. In Palmers Rep. 480. in Plums 
Caſe, there was an Indictment in Eſſex, and it is 
Exattus eſt ad Comilatum, without meum, and a Cer- 
tiorari was awarded to the Coroners, to certify whe- 
ther it was exact ad Com. meum, and amended ac- 
cordingly. So 7 E. IV. 13. The N. Prius was 
Menſ. Mich. and the Roll was Quinden. Mich. and 
that was amended. Now this ſeems likewiſe to be 
warranted by the Statute of E. III. and whether that 
Statute extend to it or not, yet the other Statutes 
extend to all. 
PFoor the old Books, I would only trouble you with 

ſome Caſes that were before the Statutes of Amend- 
ments; and there 'tis plain, both as to civil and 
criminal Actions, it was the ſame thing. For in both 
Caſes it was frequently amended; ſo in g E. III. 25. 
an Entry of a Continuance was miſtaken, and it was 
amended by the Court: So in the Caſe of Chambers 
againſt Barr9w — 430. there was a Scire Facias ob- 
tained, and it was returnable Sexio and the Entry is 
Septimo. This upon a Demurrer was objected, and 
that all was thereby diſcontinu'd ; it was anſwer'd, the 
Court might do it at all Times by the Common Law, 
and this may be amended by the Common Law. 

My Lord, this is an expreſs Authority for us, that 
the Proceſs is amendable at any Time before the 
End of the Term, and the Judgment is in the ſame 
Term. In the Book 9 Ed. III. Placiia 3. The 
Default in Proceſs may be amended at any Time be- 
fore Judgment; wherever the Roll is contrary to 
the Writ, it ſhall be amended by it. After Iſſue join'd, 
the Diſtringas was awarded, where no Tales was 
awarded the Clerk found rhe Award of the Venire 
Facias z and there it is ſaid it is amendable, being 
in the Breaſt of the Court. 

Sir Bro. Title Amendm. Placita, 62. The Ori- 
ginal was in Suſſex, and the Proſecution in Eſſex 3 


yet 'twas held amendable, and no Diſcontinu- 


" ance. Theſe are all by Common Law. So 40 E. III. 
Placita 13. and Brook's Amend. Placita 17. There 
was a Writ iſſued againſt three: Two appear*d ; and 
one made Default; againſt whom Procels iſſued, and 


the next Day he appear'd ; and this was amended 


becauſe it was amendable by Common Law. Like- 
wiſe Fitzberberts Amend. 6. There was a Variance 
by the Default of the Defendant, and it was amend- 
ed, and it was aſter a Default. So 39 E. III. In 
the Record it was — and in the Niſi Prius it was — 
and it was amended. Now there is a modern Caſe, 
Croke Eliz. 222, 256, &c. in the Venire one of the 
Jurors was called Samuel Sutton, and in the Diſtringas 
Faul: But it appearing to be the Miſpriſion of the 
Clerk, and that the Writ was right, they held it was 
amendable by Common Law. And Brook's Amend. 
Placita 27. the Count or Declaration was ad dam- 
num an hundred Pounds, the Nif Prius was to the 
Damage only of an hundred Shillings, and the Court 
ordered the Niſi Prius to be amended, as being on- 
ly the Miſpriſion of the Clerk. Now that goes a 
great Way, for the Teſte there had no Writ to try it; 
but yet that is adjudged to be amendable. And fo 
in that Book Placila 24. and in divers other Places. 
So that it hath been always obſerved in common Prac- 
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tice as amendable, as being Vitium Clerici, Brooks 
Placita 26 and 29. Filæberbert 16, 17 and 29. Theſe 
are all Caſes at Common Law, and fo far will Juſtif 
the Amendment in our Caſe. And in Fitz. W r 
43. There is a Caſe to ſhew, that where there is a 
Prejudice of the Party an Error may be amended, 2 
Diſtringas is return'd, where there was a Default in 
the Teſte and the Jurors Names. The Teſte, &c. was 
amended, for they took it before the Roll was made 
up. There is another Caſe the 40th of E. III. the 
Proceſs was diſcontinued after the Appearance of the 
Defendant, and it was amended. There is likewiſe 
44 E. III. (For I meddle not with thoſe fince the 
Statutes of Amendments). There was a Writ award- 
ed againlt M. and G. the Procets was againſt M. on- 
ly ; and afterwards it was amended ; and there it is 
ſaid both the Roll and the Writ may afterwards be 
amended, and they were amended accordingly. 

My Lord, I cite theſe Caſes to ſhew that Amend- 
ments were made by the Common Law, and the Sta- 
tures cannot make any Alteration, tho” they ſhould nor 
extend to the Crown, I believe there are not in the old 
Books manyIrſtancesof Proceedings by Information; 
but that ſeems a great Argument to me, that this 
Nicety that hath crept into theſe Proceedings are not 
by Common Law ; in our old Books they are very 
little taken notice of; but it ſeems theſe Exceptions 
were not taken then, if they had we ſhould have 
found them; but the Books are quite otherwiſe. Now 
if the Amendments were allowed at Common Law, 
believe none can diſtinguiſh and ſay, That it ſhall 
not be amended in our Caſe, for I think they cannot 
be diſtinguiſhed. 

There are ſome other modern Caſes wherein 
greater Things have been done. Firſt the Caſe of Sir 
John Aſhly, that has been cited (ante 677.) that it is 
an Amendment of a Judgment that was entered by 
Diſclaimer. In the N/ Prius it was right, but all 
was left out in the Judgment. And it was objected 
that it was not amendable, becauſe it was not in the 
lame Term, and that none of the Statutes of Amend- 
ments extended to ſuch Caſes; yet upon Examination 
it was amended, becauſe it was only a Miſpriſion of 
the Clerk by miſtaking his Book, there it was thought 
to be in the Power of the Court by Common Law 
to do right. Then in the Reverſal of the Attainder 
of the Lord 8/afferd, there were Proceedings in Court 
fourteen or fifteen Years z but by Neglect of the 
Clerk there were no Foot-ſteps of any Thing ap- 
pear*d, and yet there was a Rule for a Record to be 
made, whereby there was a Judgment of Reverſal 
enter*d. Now this Court did think they had a Pow- 
er to ſet the Records right, and they gave them 
leave to make a Record, in order to make a Rever- 
ſal of that Attainder: And if it may be done againſt 
the Crown, no doubt it may be done for the Crown, 
for that it is but ſetting Things right. There have 
been other Caſes cited, as Harris's Caſe in Cro. Jac. 
502. poſt. 704. and that was a very extraordinary 
Amendment. It was an Indictment for a Nuſance. 
Not Guilty was pleaded indeed, but the Clerk who 
entred it join*d not Iſſue, and the Verdict was againſt 
the Defendant, and no I ſſue join'd ; that was omitted; 
but the Return was allow'd. Now if we had done 
ſo, we ſhould have had a great Noiſe about ir. 
But here the Court allow'd Amendment to be made; 
and it was amended, as being done by the Clerk's 
Negligence, and this in the Time of another Clerk : 
And theſe Words were inſerted for it. 

And it was faid, if ſuch Faults ſhould not be 
amended, many Courts would be deprived of their 
Juriſdiction, And I am ſure, if the Courts will 

nor 


1704. B. R. 


not amend theſe Matters, it will overturn many 
Trials. 

There is another Caſe: *Tis in Crooke James, 
529. Parker verſ. Sir Jobn Curſon & Ux. And 
that was a Trial at Bar. The Iſſue was enter'd, 
Et prædict. Jobannes Curſon & Magdalena veniunt, 
& predifta Magdalena dicit, quod non eſt inde culpa- 
bilis z & de boc ponit ſe ſuper Patriam, & Attornatus 
Domini Regis ſimiliter. After the Trial at Bar, it 
was amended by the Docket ; and there it was 
only, Quod J. Curſon, Mil. & Magdalena Ux. ejus, 
placitant non Cul. which was only a ſhort Memo- 
randum : Which, I think, goes a great way further 
than what we labour for. | 

There is that Cafe too, 1 Siderfin. 243. between 
the King and Godfrey. There the Award was Vice- 
comitibus, when it ſhould have been Vicecomiti; for 
there was but one Sheriff : But upon Examination, 
they found it was the Miſpriſion of the Clerk ; and 
they ſet it right. 

L. C. J. Holt, They indeed ſet it right; but 
how ? Not by Amendment: But it was inſerted as 
a Memorandum on the Roll, and there was but one 
Sheriff, b 

Mr. Att. Gen. My Lord, wich Submiſſion, that's 
as well: For we do not do ſo much; for that was 
done after the Trial. 

L. C. J. Holt. There was no altering the Writ. 

Mr. Att. Gen. If we ſhould aſk the Court to al- 
ter what we did before the Trial, it would be ſaid 
we ſhould have mov'd it before, and not after. Now 
to enter that after the Trial, was much more than 
we all. 

There is another Caſe which had the Opinion of 
the Court, the Caſe of the Warden of the Fleet ; 
where you were of Opinion to amend, c. 

L. C. J. Holt. It is not ainended yet. 

Mr. Att. Gen. My Lord, I cite it as an Autho- 
ricy, that you would have awended it, if you had 
any thing to amend it by. 

I. C. F. Holt. 1 did not tell you what I would 
have done. 

Mr. Att, Gen, My Lord I was not in Court, 
but I heard it was ſo. If it was not, I was miſ- 
informed. There was a Commiſſion taken out a- 
gainſt him, as being guilty of ſeveral voluntary 
Eſcapes, and a Day was given to appear at the 
King's Bench the 8th of January, The Appear- 
ance was the 20th of January; but the Record 
was not enter'd itſelf till the 3d of February fol- 
lowing; ſo that there was a perfect Diſcomti 
nuance. 

This was not ſeen at firſt; but on Conſideration 
of the Court, they found it out; and the Council 
moved the Court to ſee it right. The Court made 
a Doubt of their Power; but they enquired when 
it came in, whether in time or notz and what 
Minutes were for it. It ſeems the proper Minutes 
were not to be found. Now that being fo, it 
would be ſtrange for the Court to make any A- 
mendments, without any Copy to amend by. If 
the Clerk's Man had come in, and produced the 
Minutes, I take it, the Senſe of the Court. was, 
that they would amend it; tho? that was agreed to 
be a Diſcontinuance. | 

Now I cite that Caſe, not that you did a- 
mend it; but would have done it, if you had 
any thing to amend it by: And there was a Diſ- 
continuance of the Party. Now if they could 

ve amended that, this may be done here for a 
much better Reaſon, There was a Diſcontinuance, 
both before and after the Trial. I think we have 


for a Libel. 
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much ſtronger Reaſon for Amendment, than was 
in that Caſe: Tho? I mult ſay, as to that Caſe, the 
Bar were of Opinion, that the Clerk might. have 
enter*d it as on that Day, and ought to have done 
it; and therefore they thought it was amendable. 
And if that were true, no queſtion it was amend- 
able. 
it is an Argument to me, that the Court would 
have amended it, had they any thing to amend 
it by: For it was the Opinion of this Court it is 
amendable. But I think that Caſe is no Authority 
for them: And whether that be done by the Help 
of the Statute or no, is not material: And the 
Court would have amended it, if it had been the 
firſt Day of the Term. 

This I take to be the Opinion of the Courtz and 
that they did not amend it, becauſe they had no 
Authority to amend it by. 

There is one Matter more, which is, That this 
Slip is the Fault of the Clerk : For that the Miſ- 
teſting of the Writ is the plain Act of the Clerk; 
and in all the Cafes it has been held, Acts of the 
Clerk to be amendable by the Common Law: 
And for that there are a thouſand Cafes. This is 
in Point of Law. 

I would beg Leave to cite a few Authorities in 
Crooke's Eliz. Twas agreed, a Venire Teſted out 
of Term, is a Miſpriſion of the Clerk. 

L. C. J. Holt. There are abundance of the like 
Caſes, | 

Mr. Att. Gen. I believe a Thouſand, therefore 
I will not cite them. 

We ſubmit to your Lordſhip, whether it be 
right, and wants no Amendment: Or if it be not 
right, whether it be nat amendable by Statute or 
Common Law. And I hope we ſhall have the 
Benefit of the Verdict. | 


Mr. Serj. Darnel. My Lord, There has been 
ſo much ſaid already, that I ſhall fay very little. 
I ſhall only cite two or three Caſes. The Que- 
ſtion is only this: Whether a Miſpriſion of the 
Clerk, is not amendable in the ſame Term? 
For that we have 10 Ed. III. 20. there was 
an Error amended of 63 for 59. I think all 
the other Caſes have been mentioned already. 
The 5th of Ed. III. has been cited, and it is 
ſtrong. I have thought it always ſufficient, with- 
out any Statute of Amendments: And thoſe that 
have been amended by Common Law, will be Au- 
thorities in this Caſe. Now that the Court have 
always taken on them, as their Duty to amend the 
Faults of the Clerks in any Entry, or Proceſs, or 


Continuance, the Books are full in it; and I hope 


it will be amended here. 


Mr. Broderick. J pray your Lordſhip's Favour, 
to ſpare me a few Words on the other Side. I fee 
ſo much Warmth in this Caſe, that I muſt beg 
Leave to preface ſomething, before I ſpeak to the 
Point of Law. 

Mr. Att. Gen. You might have wav'd that. 

Mr. Broderick. The Occaſion of my ſaying that, 
was, That Mr. Attorney ſaid, There had been a 
Noiſe about the Town concerning this Exception, 
And that a whole Pariy 

Mr. Aut. Gen. There has been fo 

Mr. Broderick, I would not be believ'd to con- 
cern myſelf any otherwiſe for this Man, more or 
leſs, than for any other Client, Nay, what I am 
concern'd in, and have to ſay at preſent, doth concern 
every Subject in England, as well as Mr. 7 _ 

ue 


But however the Opinion of that Cafe was, - 
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But when *twas ſaid, That there was a Diſcontinu- 
- ance in the Caſe of the Warden of the Fleet, which, 
after the long Tranſaction of that Cauſe, was not 
obſerved by the Council. for him; and that they 
were clearer-ſighted for the Ob/ervator ; I could not 
take that otherwiſe, than as meant to myſelf, who 
was Council for the Warden of the Heet, and am 
now for this Defendant. I confeſs, I did not ob- 
ſerve that Fault in the Caſe of the Warden of the 
Fleet (nor ever had a perfect Copy of that Re- 
cord, to enable me to do it): And I muſt own 
at the ſame time, that I had not the Fortune to 
make the Diſcovery in the preſent Cafe. The Ex- 
ception was taken before I was any ways concern'd 
in the Cauſe: And when 'was made, I thought 
it a good Exception; and made no Difficulty of 
accepting my Fee to ſpeak to it. 

Mr. Att. Gen. I had another Meaning in it, 
I knew not that Mr. Broderick was Council for the 
Warden of the Fleet. 

Mr. Mountague. My Lord, I believe Mr. Bro- 
derick is afraid of my Fate in this Caſe : I have 
been very much reflected upon for being Council in 
this Caſey and it has been ſpread about all the Coun- 
ties in England, by Dyer the News-writer, That I 
broach'd ſeditious Principles at the Trial, and was 
reprimanded by your Lordſhip for it: And I be- 
lieve Mr. Broderick is afraid of the like Scandal. 

L. C. J. Holt. You muſt not be afraid of Scan- 
dals. Dyer is very familiar with me too ſometimes: 
But you need not fear ſuch a little ſcandalous Paper 
of ſuch a ſcandalous Author. 

Mr. Mountague, My Lord, I am not much con- 
cerned at it, ſeeing it comes from him. 

Mr. Broderick. I muſt agree, That this is a 
Point of great Concern to the Crown ; becauſe all 
\ Proſecutions for the Crown may be affected by it, 
as Mr. Attorney General ſaid : But on the other 
Side, I beg Leave to fay, That (whatever the Per- 
ſon now before the Court may be) it is of great 
Concern to the Subject too: For the Rule in this 
Caſe, will be a Rule in the Caſe of every other 
Subject of England; ſo that the Concern is great 
on both Sides. 

I muſt beg Pardon of the Court, if, in anſwer- 
ing off-hand to very learned and elaborate Argu- 
ments, from the ſhort Notes which I have been 
able to take of them, I happen to be diſorder'd in 
Method : I muſt take Leave to offer ſuch ſhort 
Obſervations upon them, and give ſuch Anſwers to 
them, as I can at preſent; as my Memory ſuggeſts 
the Objections to me, tho* not in the ſame Order 
in which they were deliver'd. But I will uſe my 
Endeavour, not to omit the taking ſome ſhort No- 
tice of the general Heads, under which I apprehend 
all the Objections will fall. 

I would obferve (which I think would be an An- 
{wer to a great deal that has been ſaid on the other 
Side) That our Law-Books make a very great Dif- 
ference between the King's Proſecutions in his own 
Name, as a Civil Right, and Proſecutions wholly 
in his Capacity of King, as he is Head of the 
Commonwealth ; and in the Exerciſe of his Royal 
Office, to affect the Subject with, or puniſh him 
for Crimes thereby charged upon him. I agree, 
the Caſes cited by Sir Thomas Powis and Mr. Attor- 
ney General, of Amendment of the King's Writ of 
Qs. Impedit, and ſome others; and that the Com- 
mon Law gave greater Indulgences to the Crown, 
in the Proſecution of its Civil Rights, than to any 
Subject. The King was known to be employ'd in 
the Concerns of the whole Kingdom ; to have the 
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Care of all his People * him: Whereas the Sub- 


ject had only his perſonal and private Affairs to 
look after. And *tis no wonder that the Law ſhould 
adjudge, that great Allowances were to be made to 
the Crown, as to its own particular Rights; That 
it ſhould not be tied up to ſo ſtrict Rules as the 
Subject, who was ſuppoſed to attend his own Af. 
fairs only. This is the Reaſon generally given, 
why the Crown had ſuch a Prerogative, that greater 
and more favourable Allowances ſhould be made in 
its Suits, than in thoſe of its Subject. 

But it has hitherto (as far as I have been able to 
obſerve) been taken, That the Law was very nice 
and tender in all Proſecutions, that aim at the 
charging the Subject with Crimes and Penalties. 
It ſeems to be a new Light, ſprung up of late, 
which has diſcover'd, that there is a greater Neceſ- 
fity for that Privilege in Criminal Proſecutions, 
than in Civil. The Opinion of the ſucceſſive Ages, 
which have made favourable Acts for amending and 
curing of particular Defects in Legal Proceedings, 
ſeems to have been much otherwite. In many of 
theſe, all Criminal Proſecutions, of all kinds, are 
expreſly excepted: And where they are not, I muſt 
ſay I have not heard yet quoted; nor can find any 
Caſe of Authority, where thole Statutes were inter- 
preted to extend to Proſecutions for Crimes. I per- 
ceive, the Council for her Majeſty in this Cauſe, 
have in their Arguments relied very much upon A- 
mendments made by the Common Law. I can't 
pretend to be now prepared to run through each par- 
ticular Caſe: In general, it cannot be denied, that 
ſeveral Amendments were made, by a Power that 
the Court had at Common Law ; but we think 
there never was any which came up to this Caſe. 
And indeed, if all the Amendments in the Multi- 
tude of Caſes that have been cited in theſe claborate 
Arguments, are allowed as good at Common Law; 
it would make one wonder, where the Neceſſity 
was of making an expreſs Statute, tor the Amend- 
ment of a Letter or Syllable (and of the nice Doubts 
upon that) or of the other ſubſequent Statutes of 
Feofails and Amendments. The Court, to me, by 
theſe Authorities, would ſeem to be arm'd with a 
ſufficient Power to have done the Buſineſs, without 
the Help of any Statute, 

Tho? her Majeſty's Council rely principally up- 
on the Statute of 8 Hen. VI. yet in regard they do 
not wave, or give up the Aid of the Statute 32 
Hen. VIII. (For Mr. Attorney takes notice, that 
there is a Quære in my Lord Dyer (Dyer 353) 
Whether the King, in an Information of Intruſion, 
ſhould not have the Advantage of that Act? And 
he has cited Lord Dyer, 346. of an Information 
Qui tam, &c. to be within the At: And that 
Lord Hales, in Lord Fitzwater's Caſe, held, That 
*twas reaſonable, that Criminal Proſecutions ſhould 
be aided) I think it will be very proper to conſider 
how the Law has been taken upon that Statute : 
And to ſee whether the Reaſon of thoſe Caſes, 
won't go as far backwards as to the Statute, 8 Heu. 
VI. The Words of the Statute, 32 Hen. VIII. 
C. zo, are not expreſly reſtrain'd to Actions or 
Suits between Party and Party; though the Word 
Party be mentioned in the Statute, both as to the 
Plaintiffs or Demandants, as to the Tenants or De- 
fendants. And the enacting Clauſe is, That from 


thenceforth, after Iſſue tryd for the Party Plain- 

tiff or Demandant, or for the Party Tenant or De- 

fendant, in any Manner of Action or Suit at the 

Common Law ; the Judges ſhould proceed to give 

Judgment in the ſame, notwithſtanding any of the 
| Miſtakes 
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Miſtakes therein mentioned, in like Form as if no ſuch 
1-fault or Negligence had been. It is true, as Mr. 
Altorney has cited it, that *tis left a Quære, as it 
ſtands printed in my Lord Dyer, which was in the 
18th Year of Queen Elizabeth : But even in that 
very Caſe, 'twas held, 22 Eliz. that the Statute 
did not extend to it: As appears in 1 Rolls Re» 
ports, fol. 447. as well as by Blackmore's Caſe 8. 
Cro. 163. where *tis expreſly ſaid, That the Statute 
32 H. VIII. extends not to Pleas of the Crown. And 
this Point is expreſly agreed by the whole Court, in 
Sherington Talbots Caſe, 1 Cro. 312. 

A Venire Facias bearing Teſte out of the Term, 
and an Iſſue tried upon it, is a Miſconveyance of 
Proceſs, ſalved after Verdict, by thoſe Words in 
the Statute of 32 H. VIII. | 

So a Yenire awarded, which bears Teſte on a Sun- 
day, is adjudg'd to be aided within thoſe Words. 

Yet in Theobald and Newton's Caſe, Style 307, 
there was a Suit upon the Statute of Inmates; and 
the Diſtringas bore Teſte on a Sunday, and out of 
Term. Exception was taken to this after Verdict, 
and held not to be aided by the Statutes of Feofails. 
thought it neceſſary, by mentioning the two for- 
mer Caſes, to (tate which of the Statutes it was, 
which would have remedred the Fault, if the Sta- 
tute had extended to the Suit z/eif ; becauſe the 
Reporter (which is no Wonder in him) ſo far miſtook 
the Senſe of the Court, as to omit the material Sta- 
tute, and to mention the 18th of Elix. and 21. Fac. 
in neither of which Laws there are any Words 
which reach the Caſe ; tho? in this Act of 32 H. VIII. 
there arc. 

And in Lord Fitzwater's Caſe, cited by Mr. At- 
lorney, tho* my Lord Hales does ſay, The Caſe of 
the King "will often ſtand in need of the Amendment 
of a cvroug Venire; and therefore he was of Opi- 
nion, to bring him within the Statute of 16 and 17 
Car. II. which has very extenſive Words; yet he 
allows the Diſtinction between his Criminal Proſe- 
cution, and Civil Action; as appears in 3 Keb. 
485, 519. . 

In Percy's Caſe, 21 Car. II. 1 Vent. 17, 35. a 
Inſormation of Forgery at Common Law, laid the 
Forging to be of a Releaſe at Sherborn; and the 
giving it in Evidence, to be at Dorcheſter, The 
Defendant was convicted by a Jury de Vicineto of 
Dorcheſter only: *T was adjudg'd to be a Miſ-trial 
and a new Venire was awarded. For the King, *twas 
laboured to ſupport the Trial by the Word Suit: 
For, ſay they, the Information is Seeta Domini 
Regis ; ſo that the Word is extenſive enough to 
reach this Proſecution : And *tis plainly out of the 
Exception, which excepts no Information, but thoſe 
upon Penal Statutes. But the Court held, Any In- 
formation, th? at Common Law, was not remedied 
by the Words or Intent of the A. 

In the principal Caſe of Sherington Talbot, 1 Cro. 
311. Jones, 320. 2. Ro. Ab. 619. Information, 
in nature of a Que Warranto, for claiming Liberty 
of free Warren in three Vills, in the Foreſt of D. 
Defendant diſclaims in the Foreſt, and in all but one 
Vill; and ſays, That that Vill is Parcel of the Ma- 
nor of S. and preſcribes for free Warren in his Ma- 
nor; Iſſue on that Preſcription, and the Viſue is 
from the Vill, not from the Manor; held to be 
miſtried, and not aided by any of the Statutes of 
Jeofails: Tho "not within the Exception; becauſe the 
Statutes do not extend to the King's Caſe. He not be- 
mg named. The then Judges thought this a Reaſon ; 
which will equally extend to the King's Caſe, upon 


the former Statutes of Amendments. And Mr. 
Vol. V. 5 


for a Libel. 
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Ney, a very learned Predeceſſor of Mr. Attorney 


General's, did not venture to carry the Point fur- 
ther for his Maſter, than to a Peradventure he might 
have the Advantage of thoſe Acts, in caſe of a 
Quare Impedit, pr the Civil Right, where the Suit 
is in the King's proper Name, and not by his Stile 
of King only. | | * 

Nothing is more plain, than the Difference which 
the Law makes between Caſes where the King pro- 
ſecutes his Right in his own Name, as for a Civil 
Right, and where the Proſecution is in his Capacity 
of King, and in the Exerciſe of the Royal Autho- 
rity. If the King (Henricus Rex) brings a Quare 
In pedit, and dies before Judgment, the very Writ 
abates; becauſe Henricus Rex, who was named by 
his proper Name, ceaſes to be. But if the Proſe- 
cution be pro Domino Rege, tho' the King in indivi- 
duo be dead, yet Dominus Rex in genere not being 
dead, the Information or Indict ment ſhall ſtand, to 
he proſecuted by the Succeſſor. Yet all Proceſs 
upon them, wherein his own Name is uſed, and not 
his Name of Kingly Office only, ſhall fall ; becauſe 
the particular Perſon is dead. 

According to this Diſtinction, I do „That 
where the King ſues in his own — ug Civil 
Right, his Suit has more Favour allow'd to it than 
that of a common Perſon. And ſo far goes the 
Caſe in Blackmore's Caſe, 8 Cro. 156. before- men- 
tioned, cited by Sir Thomas Potis; That a Writ 
of Quare Impedit, which was preſentere for preſen- 
tare, was amended ; being the King's Caſe. Tho? 
had it been the Caſe of a common Perſon, it could 
not have been amended: For no original Writ was 
at Common Law amendable in the Cafe of a com- 
mon Perfon. But that an Information or Indict- 
ment ever found Favour beyond, or equal with a 
Civil Action, I never heard before; nor find any 
Authority quoted to warrant it now. I would take 
Leave to mention the Caſe, 13 Car. II. in Scan. 
Hardreſs, 217. (9) Pitober and Jones: *T was an In- 
formation upon the Act of Navigation for importing 
Spices, being the Growth of Aſia, Africa, or Ame- 
rica, trom Helland beyond the Seas, not being the 
Place where ſuch Goods were firſt and moſt uſually 
ſhipp*d for Tranſportation, contra Formam Statuts. 
The Defendant pleaded, he did not import them 
contra Formam Slaluti, and Iſſue upon it; and Ver- 
dict againſt the Defendant. He moved in Arreſt of 
Judgment, That *twas not laid, that theſe Commo- 
dities were not of the Growth of Holland. To this 
*rwas ſaid, That the Verdict would help that, it 
neceſſarily implying it: For that they were laid to 
be of the Growth of Aſia, Africa, or America, and 
imported from Holland; which ſhews thoſe were 
diſtinct Places: And the Defendant could not elſe 
have been found guilty, contra Formam Statuti Yet, 
after long Debate, the Exception was held to be a 
good one, and the Judgment was arreſted. 

I muſt obſerve, That the Conncil for the Infor- 
mer in this Cafe, had not the Courage fo much as 
to hope for Aid from, or mention the Statutes of 
Jeefails in this Caſe. They cite there Jobnſon's 
Caſe, 2. Cro. 609. and Cholmley's, P. 1. Cro. 464. 
where in Criminal Proſecutions reaſonable Intend- 
ments after a Verdict, are allowed at Common 
Law. But tho? nothing was wanting in this Caſe, 
but an Averment that Holland was not within Aſia, 
Africa, or America (which mult neceſſarily be prov- 
ed at the Trial, elſe the Defendant could not have 
been convicted) they either did not know, that the 
want of an Averment of a thing neceſſary to be a- 
verred, if Iſſue be taken = 4} Point, is aided 
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as a Miſpleading, by the Statute 32 Henry VIII. 
D- Caſes of 4 are numberleſs) z or they did 
not think there was any Colour for offering to ex- 
tend that Statute to a Penal Law, with regard to 
the Intereſt the King has in the Proſecution, tho' a 
common Perſon was the Informer; and tho? there 
is no Exception of Informations on Penal Laws. 

As to the Caſes cited on the other Side, of A- 
mendments at the Common Law by the King's Pre- 
rogative; I muſt rely upon the Difference I have 
already taken between Criminal and Civil Caſes 3 
and that there are not any Inſtances of Amend- 
ments in Criminal Proſecutions. As to ſeveral other 
Caſes, which have been cited by the other Side, of 
Amendments upon Returns to Certiorar?s, Returns 
upon Writs of Error, &c. Thoſe, with Submil- 
ſion, will not come up at all to the preſent Caſe. 
When a Record is certified upon a Certiorari, &c. 
the Parchment annexed to the Writ, is ſuppoſed to 
be the real original Record; and that remains in 
the Court here, and is become by the Return a Re- 
cord of this Court. Where, by the Courſe of the 
Court, *tis enter*d upon a Roll here, if in the Entry 
it varies from that that is the true Record, 1t 1s the 
Duty of the Court to take Care, that the Mis-Entry 
be rectified; and the Record, which is tranſcribed 
here, made agreeable to the Original. The recti- 
fying ſuch Mis-Entries, or Mis-Copyings, are not 
Amendments of Faults in a Record (for that faulty 
miſtaken Entry is not really the Record) but mak- 
ing true Entries of the Record. And upon the like 
Reaſon was the Miſtake reftified in Sir H. Tyftor's 
Caſe, 1. Cro. 144. where there was a Conlent of 
the Parties for entring a Judgment by Diſclaimer, 
by Virtue or Pretence of Letters Patents, bearing Date 


7 Tac. which Words were inſerted in the Paper-- 


Book, by the Attorney General's own Hand ; yet 
omitted by the Clerk, in the entring it upon the 
Roll: There, upon great Examination, and Conſi- 
deration of the Circumſtances, a Parties conſenting, 
that Mis-Entry was corrected; being, as the Book 


ſays, no more than wen a Special Verdict is mis-en- 


ter d; which is reftified by the Notes of the Clerk of 


the Aſſize. But it is very much inſiſted on, That 
the Statute 8 H. VI. C. 12. ſhall extend to this 
Caſe, becauſe there are particular Criminal Proſecu- 
tions excepted therein, of which this is not one. I 
do not find that there has been one Authority 
cited, when it was ever held, that that Law ex- 
tended to any Pleas of the Crown. And I take the 
uniform Opinion of near three Centuries, fince that 
Statute, to be againſt it. | 

Mr. Attorney relics much upon the Caſe of the 
King againſt Percival and Godfrey, and others, Sid, 
244. where the Venire for the trying the Defen- 
dants, upon an Indictment for a Riot, was directed 
Vicecomitibus de Canterbury, and returned by K. S. 
Vicecomes; the City having in truth but one Sheriff: 


There, upon Examination of the Sheriff himſelf 


upon Oath, in Court (who ſwore that City had 
but one Sheriff) there was an Amendment. But 
what was that? Not of any thing that was the 
Act of the Court: But the Sheriff adds to his En- 
dorſement upon the Writ (when he had anſwered 
ſingle) There that was not any other Sheriff; as it 
appears in the ſame Book, and in 1 Kb, goo (17) 
901 (75): And this the Court held to be well, upon 
the Authority of the Book of 39 H. VI. f. 40. 
where a Writ was directed Coronatoribus, and re- 


turned by one Coroner only, yet held to be well: 


For, ſay the Court, we won't take notice there are 
more Coroners than one, And lo Juſt, //yndbam 
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ſaid, in this Caſe, We ſhall intend but one Sheriff, 
unleſs more appear; 1 Keb. gol. 

A good Part of Mr. Attorney's Argument ſeems 
to tend to the making it not neceſſary, or at leaſt 
diſputable whether it be neceſſary, that the Diſtrin. 
gas ſhould be Teſted on the ſame Day that the 4. 


ward is. Won't that Argument turn another way 


than *tis intended? If it be a doubtful thing, whe- 
ther it be right or not; I doubt it will be an Error 
in Judgment, like the making out an improper 
Writ in the Debet and Detinet, where it ſhould be 
in the Detine: only: And then, tho? it is a Default 
of the Clerk, *rwill not be ſuch a Default as will 
be within the Aid of the Statute, if that ſhould 
he held to extend to the Caſe. If it were a doubt. 
ful thing, it can't be ſaid he had a certain Rule to 
walk by : But he ventur'd upon his own Judgment, 
in which if he has chanced to miſtake, tis not a. 
mendable as a thing of courſe. But in truth, if it 
were to be enquir'd into, I believe *rwould be found 
not to be an Error in Judgment in the Clerk, but 
a Miſtake of a Matter of Fact, in taking Sunday 
to be the firſt Day of the Term. 

Mr, Att. Gen. That will not alter it. 

Mr. Broderick. There has been another Caſe cit- 
ed; the King and Walcet; where a Reverſal of an 
Altainder was pronounced, and the Judgment of 
Reverſal actually enter'd up; yet being done by 
Surprize, the Entry of the Reverſal was ſer aſide, 
and razed out of the Record. Surely that cannot be 
an Authority for any, There the Entry was wholly 
irregular, contrary to the Rules of the Court: For 
the ſudgment of the Court is not complete, till the 
End of the Term. 

L. C. J. Holt. Tis in the Breaſt of the Court 
during the whole Term. 

Mr. Broderict. And if any one within the Term, 
without the Direction of the Court, will enter a 
Thing as the Act of the Court; ſhall not the Court 
have a Power to reform that Irregularity, and do 
themſelves right? This is not an Amendment of a 
Record, but a Reforming of an ill Practice; a 
preventing of an Attempt to make that an Act and 
Record of the Court, which really is not ſo, Nei- 
ther does my Lord Macclesfiela's Caſe bear any 
Proportion to this. 

There is no Queſtion but that a Court, which 
is intruſted with the Cuſtody and Preſervation of 
the Records wherein other Perſons are concerned, 
may take care upon any Miſchance and that they 
have a Power to put things into their right State: 
As in caſe of Fire, or any inevitable Accidents, the 
Court, incident to their Truſt of the Cuſtody of 
the Records, and by the Authority they have to do 
Right and Juſtice to all Perſons, muſt have a Power 
to ſupply ſuch Loſſes. 

As to the Caſe of the Warden of the Fleet, there 
was no Amendment made: But if there had, it 
would not have come up to this Caſe, I may, 
I am ſure, ſafely affirm, that the Court did de- 
clare, That was not to be eſteem'd a Criminal 
Proſecution ; in regard there was not to be a Judg- 
ment to puniſh the Party, but the Proceeding was 
only to transfer the Eftate to the Crown by way 
of Forfeiture. 

The Council who have argued for the Queen, 
have not cited any one Authority, of an Amend- 
ment in a Criminal Caſe, within the Statute of 
14 E. III. or 8 H. VI. C. 12. or proving, that 
thoſe Statutes extend to Caſes of that kind: But they 
call upon us, ſince the Words ſeem to be large enough 
to reach both (eſpecially thoſe of 8 II. VI. where 

there 
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chere are ſome particular Criminal Proſecutions men- 
tion'd and excepted) to produce ſome Authority, 
to eſtabliſh the Diſtinction between Criminal and Ci- 
wil Caſes.” We think the daily Praftice in Civil 
Caſes, and the want of a ſingle Inſtance in a Criminal 
one, carries a ſtrong Argument, if we could go no 
ſurther: But I think we do not want an expreſs Au- 
thority in this Point too. Orde and Morton, Trin. 
11. Fac. I. Ro. Ab. 201. There a Writ of Ve- 
nire Facias out of the B. R. was Venire Fac. duo- 
decim, &c. coram Nobis aud Weſtmonaſterium, ubi- 
cunque fuerimus in Anglia: But the Roll was well, 
omitting the Words apud Weſtmonaſterium. *Twas 
adjudg'd the Writ might be amended by the Roll; 
for *tis but Matter of Form, This was a Default in 
the Body of the Writ, and amended by the Statute 
of $ H. VI. as a Default of the Clerk. 

Yet Brigs and Thompſon's, &c. Yel, 60. 111. In 
an Iiformation upon the Statute 21 H. VIII. againſt 
Spiritual Perſons taking Farms, the Award of the 
Venire Factas upon the Roll was right, returnable 
ubicungue, but the Writ itſelf was returnable coram 
nobis, omitting ubicungue, and ſo it did not anſwer 
the Award upon the Roll. This certainly had 
been amendable in a Civil Plea ; but the Report 
tells us, that Judgment was ſtaid upon it. And, 
my Lord, I will beg the Liberty to make this Ob- 
ſervation upon the Caſe of the King againſt Percival 
and Godfry (which is ſo much relied on). There 
are ſome Caſes of fo odious a Nature, and move 
ſach Indignation, that there is a Danger of Things 
being paſſed over unobſerved, which would not 
have been admitted in another Caſe, 
Caſe of one of the King's Meſſengers, employed in 
His Majeſty's immediate Service, barbarouſly in- 
ſulted and abuſed in his Inn at Canterbury, by the 
Detendants and a great Rabble of People : As the 
Offence was very flaming, the Reſentment of the 
Court ran high; and they thought it reaſonable to 
do in that Caſe, what perhaps in an ordinary one 
they might not eaſily have done: Yet what was then 
done, 1s now to be cited for a Precedent in every 
Criminal Caſe whatſoever. I muſt ſay the ſame in 
this Caſe 3 whatever my Client is charged with, the 
Rule given in his Caſe may affect every Man in 
England, who ſhall hereafter be charged criminally : 
And therefore I doubt not your Lordſhip will very 
well conſider of it. 

I hope, my Lord, I have given ſome Anſwer to 
moſt ot the Things that have been inſiſted on; and 
that upon the whole Matter, this Miſtake will not 
be accounted a Thing amendable by Law. 


Mr. Mountague. My Lord, in Anſwer to what 
has been ſaid, I ſhall not preface what I have to 
lay with any Apology for being of Council with Mr. 
Tulchin, tho? I have been egregiouſly miſrepreſented 
in what I did, as Council for him at Guild- Hall. I 
know your Lordſhip is no Reſpecter of Perſons, 
but will have the ſame Regard to one Defendant as 
another, 

Mr. Att. Gen. I am not concern'd at any 
2 that has been written or printed about that 

rial. 

L. C. 7. Holt, We will take no notice of that. 

Mr. Mountague. My Lord, as to what Mr. At- 
torney-General and Sir Thomas Powis have ſaid, I 
beg Leave in the firſt Place to take notice wherein it 
is we agree, and in what we ſhall differ. Firſt, we 
_ agree that this Cauſe is a Cauſe of the greateſt Con- 

ſequence. Mr. Attorney cells your Lordſhip, it con- 
cerus all the Proceedings of the Crown; and I hope 


for a Libel. * 
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I may be pardoned if I ſay, it is of no lefs Concern 
to the Defendant and the Subjects of England. I would 
therefore pay that Reſpect to the Court, not haſtily 
to ſpeak to a Point of this Moment, but ſhall deſire 
to have Time to look on thoſe Caſes that have been 
mentioned. 

L. C. J. Holt. If you will do this, you may con- 
ſider the Statute of H. VI. for thoſe Words are ge- 
neral, and not relative either to Civil or Criminal 
Caſes in particular. It remedies the Miſchicf be- 
tween Plaintiff and Defendant generally. 

Mr. J. Powel. Mr. Broderick has not taken no- 
tice of that Objection that my Lord Coke takes no- 
rice of, Becauſe they are not excepted, therefore they 
are included. 

L. C. F. Holt. I would have you conſider why 
it is not within the Words of the Statute. It is as 
plain that it is the Fault of the Clerk as can be; 
he had the Roll before him, therefore it muſt be the 
Miſtake of the Clerk. The Award of the Writ 1s 
the Act of the Court, and that-was the 23d; now 
this Writ did bear Date the 24th, and I believe we 
did not award the Writ the 24th, therefore it is to 
be judged they miſtook the Time of the 70e. For 
the Record ſays the 2 3d, and this Writ ſays not till 
the 24th. Now why ſhould not this be within the 
Statute of H. VI. for it is the Miſpriſion of the 
Clerk? And then the Queſtion is, whether that 
Statute does not extend to this Matter. 

Mr. 7. Powel. 1 do indeed queſtion whether any 
Statute of Jeofails extends to it; but this Statute 
does not, as appears by 8 Coke, becaule they are 
excepted. There are Indictments of Felony and 
Treaſon that are excepted. Now that this is a Miſ- 
priſion of the Clerk, is plain, becauſe he had the 
Award of the Court. 

Sir T. Potis. I think all agree it was perfe&tly 
a Miſtake, and that makes it a diſputable Caſe ; I 
do not ſtand on it as if it were right, but grant it 
was a perfect Miſtake 3 and then that Objection is 
clear, that Criminal Matters are not within the Sta- 
tutes of Jeofails, and it is certain molt of them are 
excepted, viz. Indictments, in this Statute of H. 
VI. where it is faid what are excepted, Fc. Tis 
true you cannot amend what are excepted, where 
the Party was in Danger of Life; but it leaves out 
in inferior Matters; therefore it ſeems, that what- 
ever was ſaid of Criminal Matters, was intended of 
the greater Criminal Matters, and ſo was the Opi- 
nion in the Caſe of — 

L. C. J. Holt, That was a Civil Cauſe, but we 
thought we could not amend it : For it would be 
contrary to our Duty as Judges, to alter a Record. 
And therefore we refuſed even in Point of Scandal 
in that Caſe; alſo on Examination we found that 
we could not amend it, contrary to Truth. 

Sir T. Powis. My Lord, we had not in that Caſe 
any thing to amend by ; but here we have a Roll 
to direct us. 

Mr. Att. Gen. If your Lordſhip indulge them 
from Time to Time to put it off, we ſhall never 
have done. 

Mr. Mountague. My Lord, I am not prepared 


to anſwer what has been faid, for I did not expect 


this Motion would have been made. 

Mr. Att. Gen. That we may be once at an End, 
I would fain hear what they have to ſay, and whe- 
ther they have any more Exceptions, 

L. C. J. Holt. Have you any more Exceptions 
to make ? 

Mr. Mountague. My Lord, we have no more 
Exceptions to the Matter we are now upon, which 

Bbbbz2 is 
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is ſetting aſide the Trial. You know, Mr. Attorney, 
there are two Things incumbent on a Defendant's 
Council. One is, to ſet aſide the Trial if he can, 
and that is the Thing we are now upon: The other 
is, to move in Arreſt of Judgment. Now Mr, 
Attorney well knows *twill be a Waver of our Mo- 
tion for a new Trial, to ſtir any thing in Arreſt of 
Judgment. | 

Mr. Au. Gen. He that makes Exceptions, 
ſhould be prepared to give all his Exceptions to- 
gether. 

Mr. J. Powel. This is not a Motion to ſet aſide 
the Trial. 

Mr, Mountague. Yes, my Lord, it is to ſet aſide 
the Trial; not to arreſt Judgment being given upon 
the Verdict. 

Sir T. Powis. My Lord, if they have any more 
Exceptions to offer, I deſire they may let us have 
them now. | 

Mr. J. Povel. If there be an Error in the Writ 
there muſt be a Diſtringas de novo, there muſt be a 


- new Diſtringas only iſſued, you cannot make it a 


Diſcontinuance of the whole Proceedings; but there 


muſt be a new Award of a Diſtringas, the Error 


wherein is the Cauſe of Exception; it we ſhould 
give our Opinion that it is not amendable, we 
ſhould try him next Week. 

Mr. Att. Gen. My Lord, they ſhould lay down 
all their Exceptions together. 

Mr. Mountaguc. My Lord, I know you do not 
expect in this Caſe any thing ſhould be done other- 


wile than what is uſual in all other Caſes. NowlI 


appeal to Mr. Attorney, if it be not the conſtant 
Courſe here, to move firſt for a new Trial; and if 
you object any thing in Arreſt of Judgment, it is 
generally ſaid, you have waved your Motion for a 
new Trial. 

L. C. J. Holt. No, that is not ſo. 

Mr. Mountague. My Lord, we are now in your 
Judgment, whether this Man ſhall be tried again, or 
not? And if we ſhall happen to prevail for a new 
Trial, then it will be a Diſadvantage to our Client 
to have told our Exceptions to the Information, for 
then Mr. Attorney will pray to amend, 

L. C. J. Holt. You are ſo far in the right, if in- 
deed here were a Verdict —— —— —— 
that is unqueſtionable, that is your proper Time to 
move in Arreſt of Judgment; but if this Verdict 
be not right, it is too ſoon to make Exceptions to 
the Information, Then we ſhall tell you what we 
have to do. 

Mr. Att. Gen. I am content they ſhould keep their 
Learning to themſelves ; but, my Lord, if they will 
not do that, I hope you will not give them further 
Time. 

L. C. J. Holt, We ſhall give them but till To- 
Morrow. 

Mr. J. Poel. Mr. Mountague, it is a ſtrange 
Thing that you ſhall make an Exception, and not 
be ready to maintain it; at this rate any Proſecu- 


tion whatever may be hung up and delayed. If 


this be the way, we muſt give you the leſs Time. 
Mr. Mountague. My Lord, I ſhall entirely ſub- 
mit to what the Court ſhall think fit to order ; but 


tis now pretty late in the Day, and your Lordſhip 
knows *tis a Sitting this Afternoon in Middleſex, 


and To-morrow is another Sitting in London, where 
I am already retained to be, and I know not how 
late your Lordſhip may keep us in both Places: 
Your Lordſhip ſeldom diſcharges us till late at 
Night, and it will be impoſſible for me to look 
into the Authorities which have been quoted, much 
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leſs to conſider of any thing that will be fit to 
offer in Anſwer to both theſe learned Arguments, 
in a Matter which I muſt profeſs is altogether new 
to me. 

Mr. J. Powel. There are Amendments made 
every Day. 

Mr. Mauntague. My Lord, I hope I ſhall ſhew 
you it has not been done yet, in any ſuch Caſe 
as this, neither can it be done, with Submiſſion. 

L. C. J. Holt. You ſhould have prepared for it. 
I will tell you a Cate at Hic%ss-Hall, where I my- 
ſelf took the like Exception, but it was over-ruled 
by Sir William Smub, the then Chairman of the Seſ- 
ſions. In an Indictment againſt , for a wrong- 
ful Entry, Sc. there was a Miſtake in the Time of 
the Entry alledged, &c. And they amended the 
Fault by the Statute of E. VI, 

Mr. Att. Gen. My Lord, I hope you will give 
them but till To-morrow. 

Mr. Mountague. I hope you will not preſs that, 
Mr. Attorney, who have been fo lately a N/% Prius 
Practicer. 

Mr. J. Powel. You are not prefs*d in it; none 
can imagine you came here in this Caſe, and that 
you were not provided to defend it. I hope you are 
as ready as Mr. Broderick ; he is but your Aſſiſtant, 
and yet he was ready. 

Mr. Mountague, It will be impoſſible for me to 
be more ready To- morrow. I will rather go on 
with it now, than do it To-morrow, This is a new 
Motion, and I did not in the leaſt expect it. 

Mr. Att. Gen. This is no new Motion, I believe 
none wouid believe but it would be made, 

Mr. 7. Powel. Why can't you be as ready as 
Mr. Broderick is ? 

Mr. Montague. I do not pretend to ſet myſelf 
upon the ſame Level with Mr. Broderick : Tho? he 
be ready to give an Anſwer extempore to the Argu- 
ments that have been made, I hope your Lordſhip 
will indulge me with a Day or two more to conſi- 
der of what has been ſaid, ſince the Queſtion now 
before the Court is of that Concern to all the Sub- 
jects of England. My Lord, I deſire we may have 
but till Thurſday next, and by that Time I will 
undertake to be ready. 

Mr. 7. Powel. When you make an Exception, 
you ought to be ready to defend it. 

Mr. Mountague. It was impoſſible for me to fore- 
ſee what Courle the Attorney General would take to 
obviate the Objections I have made. I muſt own, 
I did not expect this Motion for an Amendment; 
I thought of that the leaſt of any thing, becauſe I 
never knew the like Attempt in a Criminal Proſe- 
cution, And ſince Mr. Attorney General has been 
pleaſed to countenance the Exception I have taken, 
with a Week's Conſideration of it; I ought in Ci- 
vility to pay as much Reſpect to the Arguments he 
has made in Anſwer to it. And therefore I mult 
beg a little Time of your Lordſhip, as well to ſhew 
my Reſpect to Mr. Attorney General, as to diſcharge 
my Duty to my Client, 

Mr, Att. Gen, 1 defire none of your Reſpect 

Mr. Meountague, J hope, Mr. Attorney, you «:- 
not angry becauſe I would pay ReſpeEt to you. 

Cur. Well, take Time till Thur/day. 
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L. C. J. Holt. Mr. Attorney, have you any thing 
to move ? 
Mr. Att. Gen. My Lord, I attend here only 
upon the Account of Mr. Tutchin, 
L. C. J. Holt, 
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J. C. J. Holt. Who is for Mr. Tutchin ? 

Mr. Mountague. My Lord, I am of Council for 
Mr. Tutchin, and I am To-day to ſhew your Lord- 
ſhip Cauſe why the Motion made the other Day by 
the Council for the Queen to amend the Teſte of the 


Writ of Diſtringas cannot be allow'd. And ſince 
the Court hath been pleaſed to indulge me with a 
little Time to think of the learned Arguments that 
have been made both by Sir Thomas Powis, and Mr. 
Attorney General; and to look into the Authorities 
which have been cited, I hope I ſhall take up leſs 
of your Lordſhip's Time than it I had been put to 
antwer extempore to the ſeveral Matters that have 
been inſiſted upon. For I muſt beg Leave to ſay, 
that upon Conſideration of what was then offer'd, 
do find that a great many things that were then 
{aid, do not carry that Weight along with them as 
did then apprehend. And tho? I do not queſtion 
but every thing that can be thought of has been 
{aid for the obtaining ſuch an Amendment, yet 
| have the Satisfaction at laſt to find that there 
is but one Cale, and that is what your Lordſhip 
was pleaſed to mention, of the Judgment of Sir Mil- 
liam Smith, that looks like a Precedent for this A- 
mendment. My Lord, in ſpeaking to this Matter, 
I ſhall not trouble the Court with many new Cita- 
tions out of Fitzherbert and Brook's Abridgment, 
Tice Amendment z for I perceive the Gentlemen 
on the other Side have looked over the Bed-Roll 
of Caſes which are to be met with there, and find 
that they have taken notice of every thing that 
will make to their Purpoſe ; my Buſineſs therefore 
ſhall be, cloſely to apply myſelf to the Conſidera- 
tion of what they on the other Side did inſiſt on 
and I hope I ſhall be able to ſhew to your Lordſhip 
that nothing they have ſaid will warrant this A- 
mendment, | 75 

But before I enter upon the Argumentative Part, 
I muſt beg Leave ſhortly to ſtate the Cale itſelf, 
and ſhew how it now ſtands before the Court; and 
if I miſtake in giving an Account of the leaſt Mat- 
ter of Fact, I deſire Mr. Attorney General would in- 
terrupt me ſo far as to ſet me right; for if we do 
not agree in the State of the Caſe, our arguing will 
be to very little Purpoſe. | 

Mr. Ait. Gen. It is the Record that is in Diſ- 
pute, it is not Matter of Fact. 

Mr. Mountague. Mr. Attorney, there, is ſome- 
thing of Fact befides the Record, which is now be- 
fore the Court. This Information was exhibited in 
Eaſter Term laſt, and the Defendant pleaded to it 
in Trinity Term; and Iſſue being then joined, a 
Venire Facias was awarded, and made returnable 
the firſt Day of this Michaelmas Term. On that 
Day (the Roll ſays) all the Parties did appear; but 
none of the Jury came, and thereupon the Court 
did order, that a Diſtringas ſhould iflue, and be re- 


turned hither, Die Jovis proxime poſt Craſt. Anima- 


rum: On the Return of the Writ of Diſtringas, which 
is now before the Court, the Defendant appear'd in 


Court, and by his Council took Exception to the 


Teſte of this Writ, becauſe it was not iſſued as the 
Roll hath awarded, on che Day he was preſent in 
Court, which was the 23d Day of Oober, but on 
the next Day, which was the 24th Day of October, 
when he is ſuppoſed to be out of Court; fo that the 
Award has plainly not been complied with, and 
therefore the Writ which is now before the Court 
was taken without any Authority from the Court, 
and the Trial cannot be ſupported, becauſe the Day 
and Place mentioned in the Diſtringas, was not a 

pointed per formam Slaluli, in the Preſence of t 
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Parties. For theſe and other Reaſons, it was pray* 
ed in his Behalf, chat all the Proceedings upon this 
Diſtringas ſhould be vacated. | 

Mr. Att. Gen. The Day is right when the Per- 
ſons are to appear, and the Award of the M/ Prius 
is as it ſhould be. 

Mr. Mountague, The Return is Die Fovis prox. 
poſt Craſtin. Animarum, as it is in the Roll, but 
the Teſte of the Writ is the Day after it was a+ 
warded, ; 

L. C. J. Holt. The Award is right. 

Mr. Mountague. My Lord, we own the Award 
is right on the Roll, 

L. C. 7. Holt. But the Queſtion is, whether the 
Teſte of the Writ be as it ſhould be? 

Mr. Mountague. My Lord, the Writ that is now 
before you being Teſted on the 24th of October, can- 
not be faid to be taken out upon any other Day than 
the 24th of October, and in that it is not purſuant 
to the Roll. Upon the taking of this Exception, 
Mr. Attorney was ſurprized, and could not then ſay 
much to it; but deſired time to enquire how it 
came to be ſo. 

Mr. Att. Gen. I could have ſaid as much to it 
then, as after four Days; it became you to have 
been as ready. | 

Mr. Mountague. My Lord, Mr. Attorney is a 
little too haſty for me in this Matter. I intend 
to do him right, it he'll have Patience to hear 
me out, | 

L. C. J. Holt. Come to the Point. J 

Mr. Att. Gen, This is a popular Argument, and 
ſpoken ad captandum Populum. 

Mr, Mountague, Mr. Attorney did aſk ſome time 
to have this Matter enquired into, and that Re- 
queſt was agreed to: And upon Examination it 
appears that this Writ was actually taken out after 
the firſt Day of the Term; and the Clerk being 
doubtful with himſelf how to make the Teſte, aſk*d 
the Maſter how to Teſte it, and he directed it to 
be Teſted the 24th of October; and upon this ariſes 
this Motion, The Gentlemen that are of the 
Queen's Council pray that it may be amended, and 
the Queſtion is, whether it can be ſet right; and 
with Submiſſion, I think it cannot, and that no 
ſuch Obliteration ought to be made, though the 
Defendant were found guilty of ſix times as many 
Crimes as he ſtands now charged with. I mutt 
agree with Mr. Attorney, in what he ſays with re- 
lation to the Conſequence of the Determination of 
this Point, that it will be a Precedent that will af- 
fect all the Proceedings of the Crown in all ſuch 
Caſes. And this it is that makes it to be a Mat- 
ter of wonderful Conſequence to the People, as 
well as to the Crown; for tho? under the preſent 
Adminiſtration of Affairs innocent Men may think 
themſelves very ſaſe, yet no body can be ſure in 
after-ages that they ſhall not fall under violent Pro- 
ſecutions; and then Slips and Miſtakes may be of 
Service. My Lord, hitherto I may ſay, all Advan- 
tages of this kind have been allowed to Defendants 
in Criminal Caſes ; and upon this Occaſion it may 
be obſerved, that even Actions Qui tam upon Penal 
Statutes, have always been excepted out of the Sta- 
tutes of Jeofails ; and from hence, I think, ariſes 
an Argument a Fortiori, that the Jeofails of Clerks 
in Proſecutions more penal, are not to be amended. 
Sir Thomas Powis, in his Argument, did, as I re- 
member, inſiſt upon theſe two Propoſitions, and 
as I take it, he was ſeconded in them by Mr. Attor- 
ney 3 Firſt, That the Teſte of this Writ is amendable 
by the Common Law: and if not that, aa 
t 
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It is e by the Statutes of Amendments, 
either by that of 14 E. III. or that of 8 H. VI. And 
two Reaſons were given for this Opinion; Firſt, 
Becauſe it appears to be a plain Miſtake in the 
Clerk; and Secondly. becauſe they come to move 
for the Amendment in the ſame Term wherein the 
Writ was ſued forth and returned. 

Now, my Lord, in Anſwer to both theſe Rea- 
ſons and Afſertions, I hope I ſhall make it appear 
in the firſt Place, that this Teſte cannot be altered, 
either by the Common Law, or by the Statute 
Law: And in the next Place, I hope to ſhew your 
Lordſhip that the making the Teſte of this Writ to 
be upon October 24, is not purely a Slip in the Clerk, 
but does proceed from the Neſcience of him that 
was adviſed with about it, And altho* this Motion 
for an Amendment be made the fame Term the 
Error has been committed in; yet it is not in the 
Power of the Court to ſct it right. 

As to the firſt of theſe Particulars, I ſhall readily 
agree with Sir Thomas Potois and Mr. Attorney Ge- 
aeral, That by the Common Law many Things 
were to be amended without the Help of any Act 
of Parliament ; but the Thing that I deny, and 
which, with Submiſſion, hath not yet been proved 
by any Authority that has been quoted, is, That 
no Error in the Teſte of any Proceſs that does iſſue 
out of the Court and is returned back again by the 
Sheriff, can be alter*d by the Rules of the Common 
Law, and I hope by and by to make it appear, 
not by any Act of Parliament neither. My Lord 
Coke in Blackmore's Caſe, Lib. 8. Fl. 156. b. 157 a. 
does ſay, as has been obſerved, that the Judges by 
the Common Law may amend the Entry of their 
own Judgment, or any other Part of the Record, 
the ſame Term ; but he does not there ſay, that 
they may amend any Writ made out and returned 
by any Officer or Miniſter of the Court. And the 
Reaſon given why they may amend their own Judg- 
ments and the Continuance enter*d upon the Roll is, 
becauſe ſuch things as they themſelves do, are ſaid 
to remain in their own Breaſts till the End of the 
Term: But ſurely the Actions of another Perſon, 
his Diſobedience to the Order of the Court, can ne- 
ver be look'd upon as an Act of the Judges. And 
I cannot ſee how a Writ taken out in Pais which is 
never in Court till it be brought thither by the 
Hands of the Sheriff, can be ſaid to remain in the 
Breaſts of the Judges. The Inſtances of Amend- 
ments by the Common Law which are given by 
my Lord Cote, are in the Entries of Efloigns and 
Continuances, and ſuch like Miſpriſions de! Court 
Meſme: As for Inſtance in 5 E. III. Fol. 25. V. 
brought a Precipe againſt B. who vouches C. to 
warranty, and he enters into the Warranty and pleads 
to Iflue, and a Venire facias is awarded, and the 
Jury is afterward put in reſpite, and the Entry of 
that upon the Roll was in this Manner, jurata inter 


B. and C. that is between the Tenant, and the 


Vouchee poniter in Reſpefum, and fo it appears on /, 


the Roll, whereas it ſhould have been inter W. the 
Demandant, and C. quem B. vocavit ad Warrantum. 
Now this was look'd on as the Clerk's Miſtake in 
the Entry of the Order of the Court, and ſo it was 
amended, Coke's 8th Report, f. 157. b. 

Now, my Lord, with Submiſſion, this Caſe and 
all rhe-reſt of the Caſes that have been mentioned 
for Amendments at the Common Law will only 
juſtify an Amendment of the Roll. And indeed 
had there been an Error in the Entry of the Award 
of the Diſtringas, I ſhould rather think that amend- 
able than this; for *tis certainly more reaſonable 
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that the Court ſhould intermeddle with their own 
Acts than with the Acts of another, Till this Wrir 
was return d, annex*d to the Ni prius Roll, the 


Court had nothing to do with it. And now this 
Writ is before the Court, your Lordſhip is only to 
judge, whether it be purſuant to your Award or 
not; if it be not made right, it muſt be imputed 
to the Fault of the Perſon that made it out; and the 
Court can never be ſaid to be in Fault, if the Clerk 
employ'd makes out a Writ contrary to Direction; 
and if the Party concern'd ſuffer by ſuch Miſtake, he 
may thank himſelf tor employing ſuch an Agent. 
Bur Sir Thomas Powis ſays, that this Amendment is 
pray*d on Behalf of the Queen, whoſe Prerogative 
it is to have many Advantages in Pleading, which 
the Subject ſhall not have, My Lord, with Sub- 
miſſion to better Judgments, I conceive that for this 
very Reaſon the Queen's Council have the Jeſs Rea- 
ſon to pray an Amendment, For ſince they have 
other Prerogatives to have recourſe to, they oughc 
not to aſk this befides. Your Lordſhips will often 
hearken to us when we move for new Trials in Acti- 
ons of Debt upon a Bond where the Verdict and 
Judgment are concluſive: When you will not give 
Ear to ſuch a Motion in Ejectment, where the loſ- 
ing Side may have freſh Actions if they will, But, 
my Lord, not to rely altogether on this Anſwer, I 
ſhall add this one Word further, that according to 
my ſmall Obſervation theſe Advantages in Plead- 
ing do not belong to the Throne in the Pleas of the 
Crown, but in ſuch Actions as Quare impedits, and 
the like. As to the particular Inſtances that have 
been mentioned, I conceive they do not come u 
to the Caſe in the Queſtion. The firſt Cafe which 
I have taken down as cited by Sir Thomas Pots, is 
Broo&s Abridgments, Title Amendments, f. 32. and 
that is, That if Judgment be enter'd otherwiſe than 
the Truth is, it thall be amended in the ſame Term, 
becauſe the Record is, in les Cores des Fuſtices meſ- 
me le term & nemy in le Roll, This Caſe is one of 
the Authorities taken notice of in the 8th Report, 
to warrant the Amendments of the Acts of the 
Court, but does not in the leaſt relate to the A- 
mendment of Writs and Proceſs which are ſued 
out and executed in Pais, 

The next Caſe was 4 II. VI. f. 16. which is 
only, whether he that caſts an Eſſoign for a Tenant 
in a Formedon ſhall be permitted to take Exception 
to the Writ which appears to be vicious. The De- 
mandant there was the Ward of the Crown, and he 
that caſt the Eſſoign for the Tenant, took Excep- 
tion to the Writ. The Exception was this; That 
in the Style of the King he is ſaid to be Dux Hi- 
bernie inſtead of Dominus, and he would have had 
the Writ for that Reaſon to be quaſh'd. And there 
Martin demands whether the Writ ſhall not be a- 
mended ficome le Roy meſme ſoit parte, and the Caſe 
concludes with guere Legen. | 

As to the Caſe of Fitzberbert, Title Amendment 
. 19. that is what my Lord Coke takes notice of 
in Blackmore's Caſe, when he ſays, that in a quare 
impedit brought for the King, the Word preſenter? 
was put inſtead of preſentare, and it was held that it 
ſhould be amended, but how does the Book ſay 
it was amended? Why the Writ itſelf was brought 
into Chancery, & la fuit Amend. Now I take that 
to be tantamount to the iſſuing of a new Writ. Moſt 
of the other Caſes mention*d out of the old Year 
Books, are relating to Amendments in Civil Caſes, 
and therefore I ſhall ſpend no more Time in taking 
notice of them particularly. | 


My 
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My Lord, the next Thing to be conſidered is, 
Whether any Statutes do direct ſuch an Amend- 
ment as this; and I hold they do not. Indeed the 
firſt of theſe, which is 14 E. 3. Chap. 6. is pretty 
home; the Words are, that by the Miſpriſion of a 
Clerk in any Place whereſoever it be, no Proceſs ſhall 
be annull'd, or diſcontinued, by Miſtake in writing 
one Letter, or one Syllable, too much, or too little; 
but as ſoon as it ſhall be perceived by Challenge of 
the Party, or in any other Manner, it ſhall inſtant- 
ly be amended in due Form. Now here are as large 
Words to fit the Purpoſe, as Mr. Attorney can de- 
fire, and if he were now to frame an Act of Parlia- 
ment, I don't know how Mr. A{torney could make 
it fuller z and I muſt confeſs, if I were to argue this 
Point within a Year after the making of ſuch an 
Act of Parliament, I ſhould reckon my ſelf to have 
a difficult Province to maintain, that this Miſpri- 
ſion does not come within the Purview of ſuch an 
Act: All therefore that I ſhall ſay to it is, that it 
is now a great many Years ſince this and all Sta- 
tutes of Amendments have been made, and no one 
adjudged Cafe as I know of, does fay, that cri- 
minal Proceedings are within the Purview of this 
Statute, Mr. Attorney General, as I remember, 
did, in his Argument admit that this Statute of 
14 E. III. Chap. 6. did not extend to criminal 
Calcs. 

Mr. Att. Gen. I deny that; I did enforce it. 

L. C. J. Holl. I do not remember he did admit 
that, 

Mr. Mountague. Then I acquit him of it, and 
to ſhew him that I meant him no wrong by ſuppo- 
ſing he ſaid ſo, I will mention ſome Authorities 
that are expreſs in this Point, 

Mr. Att. Gen. 1 did enforce that Statute by 
ſubſequent Statutes, particularly by the Statute of 
8 Hen. VI. Chap. 12. fer there the Word Proceſs is 
included. 

Mr. Mountague. Perhaps Mr. Attorney General 
did ſo ; but it he had admitted it, he would not 
have been in the wrong, if my Lord Cote be in 
the right in what he ſays. For in the ſame Caſe of 
Blackmore, fol. 157. ſpeaking of the Extent of the 
Word Proceſs, ke ſays, ** This Statute muſt be un- 
* derſtood to mean Proceſs in all Actions, Real, 
« Perſonal, and Mix'd ; and not Proceſs in Pleas 
of the Crown.” And my Lord Coke does not here 
aſſign it for a Reaſon, becauſe they are excepted 
for in this Statute of 14 E. III. C. 6. there is no 
Exception : And therefore ſpeaking of this Statute, 
he could not ſay, Pleas of the Crown are there ex- 
cepted ; yet he is poſitive this Statute does not ex- 
tend to any other Proceſs, than what iſſues in Acti- 
ons, real, perſonal, and mix'd. Now what can be 
the Reaſon, that Proceſs in all criminal Caſes ſhould 
be excepted out of this Statute, by the Interpreta- 
tion of the Judges in all Ages; when the Words 
are ſo full, that no Proceſs whatſoever ſhall be an- 
nulPd by any Miſpriſion, whereſoever it be? Tru- 
ly, I can't conceive otherwiſe, but that the Judges 
in all Ages have thought it reaſonable, all Advan- 
tages ſhould be allow'd to People under ſuch Pro- 
ſecutions. 

Mr. Attorney General did ſeem to give another 
Reaſon, That the Crown not being named, was a 
great Argument that it did not want the Aid of 
luch an Act of Parliament; but that the King had 
a Right by the Common Law to make Amend- 
ments. And for this he cited Hardreſs, fol. 504. 
That before Judgment, there can be no Diſcontinu- 
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ance in the Caſe of the King; and 2 Cro. fol. 211. 
Beecher's Caſe. Now if this be ſo, as he would 
have it, that all Proceſs in the King's Caſe is 
amendable by the Common Law, and all other Pro- 
ceſs by this Statute 3 how comes there to be any 
Occaſion for my Lord Coke to caution us about the 
Extent of this Act of Parliament, by ſaying, it ex- 
tends to Proceſs in Pleas real, perſonal, and md; 
but not in Pleas of the Crown? What does it ſig · 
nify, whether this Proceſs be amendable at Com- 
mon Law, or by the Statute, if it be amendable ? 
But on the other Side, one may ſtrongly infer, that 
if no Proceſs were amendable before the Statute 
14 E. III. and that Statute ſays, all Proceſs here- 
after ſhall be amended ; it was then fit for my 
Lord Coke to tell us, That tho' theſe Words in the 
Statute ſeem very extenſive, yet it has been the 
Opinion of all Ages ſince, that no Proceſs, but what 
iſſues in Actions real, perſonal, and mix'd, are 
meant by it. 

I do take it therefore, with great Submiſſion to 
Mr. Attorney, that the right Inference to be made 
from this Notamen of my Lord Coke, is to caution 
the Reader not to conclude over-haſtily, from the 
Comprehenſiveneſs of the Words of the Statute, that 
Procels may be amended in criminal Cafes, That 
way his Admonition may be of Service : But the 
other way with great Reſpect to his Memory L 
ſpeak it; it will ſignify little. As to the Caſe of 
Beecher, and the other Quotation out of Hardreſs, 
nothing more can be inferr*'d from them than what 
already has been taken notice of; that aſter the 
Term they may enter Continuances before Judg- 
ments. This appears by the Caſe in 3d Levin, 430. 
where all the Caſes cited by Mr. Attorney to this 
Purpoſe are taken Notice of, 

Now we come to the next Act of 8 H. VI. The 
Words of which Statute, as I apprehend, Mr. A- 
torney did ſtrongly rely on: For there, ſays he, are 
Exceptions of Appeals, Indictments of Treaſon, and 
of Felonies, and of Outlawries for the ſame ; and 
nothing is ſaid of Informations ; and the King's 
Judges have thereby Power to amend all that they 
think the Miſpriſion of any Clerk, in any Writ, 
Warrant of Attorney or Panel in Affirmance of 
Judgments. Now the Anſwer that I would offer 
to this Statute, is, That the Words in the enacting 
Part, are not larger than the Words are in the 
14th of Edw. III. that is, they are not larger as 
to this Purpoſe, The Words indeed of this Act 
are, That all Miſpriſions of Clerks, in all Writs, 
ſhall be amended. The Words in the Act of Ede. 
III. are, That all Miſpriſions, in all Proceſſes 
whatſoever, ſhall be amended. And I take the 
Words, all Proceſs whatſoever, to be as extenſive to 
the preſent Caſe, as to fay, All Writs ſhall be 
amended. Therefore I cannot fee, from the enact- 
ing Part, why one Act, to wit, that of Henry VI. 
ſhould include criminal Proceedings, when that of 
Edw, III. does not include them. Thus much for 
the enacting Part. : 

Now I ſhall take Notice of the Exceptions, 
There are indeed ſome Things mention'd to be ex- 
cepted out of the Purview of this Act of Henry VI. 
which are not excepted out of the former in Ed- 
ward IIs Time; as Appeals and Indictments : But 
I think they were put in ex abundanti Cautela, to 
ſhew, that the Law-Makers did not intend to in- 
clude criminal Proceedings. And tho? ſome Par- 
ticulars are only mention'd yet I hope the Rule of 
Expreſſio unius, ſhe 't hold in the 3 2 
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Acts of Parliament, to exclude every Thing elſe 
that is not named, 

By Littleton, Sect. 21. it appears, there are ma- 
ny Eftate Tails, beſides thoſe that are particularly 
mention*d by the Statute of Weſt. 2. de Donis Con- 
ditionalibus. And there are many Offices not within 
the Purview of the Statute of 5 and 6 Ed. VI. 
Chap. 16. that are of more Conſideration than the 
Park-Keeper's Place, which are not mentioned in 
the Exceptions of that Statute, againſt the buying 
and ſelling Offices. And therefore I can't think 
any great Weight is to be laid upon the Statutes 
mentioning Appeals and Indictments; eſpecially 
ſince the Opinion of all Ages, ſince the making the 
Statutes of Amendments, ſeems to concur againſt 
extending the Power of amending to criminal 
Caſes. 

My Lord, It would be an endleſs Thing to enu- 
merate the ſeveral Indictments and Informations, 
that have been quaſh'd within the Compaſs of my 
Memory, by reaſon of Clerks Miſtakes. I ſhall in- 


| ſtance but in one, and that is the Caſe of the Queen 


and Frankling ; where no longer ago than the Be- 


ginning of this Term, your Lordſhip and the whole 


Court quaſh'd an Indictment, becauſe the Clerk had 
writ in the Caption, Preſentant Exiſtit, inſtead of 
Præſentat Exiſtit. Here was but a Letter to a- 
mend: And this muſt plainly be the Clerk's Miſ- 
take, not his Fault in wanting Skill in ſuch Caſe. 
But I take it, the Caſe now before the Court is of 
a different Nature. The Teſteing of this Writ the 
24th of OFober, cannot be accotinted a Slip of the 
Clerk, but did proceed from wrong Advice. And 
this is the third Thing I propos'd to ſpeak to: It 
this Writ with the Tete had been entered upon the 
Roll, and tranſcribed only thence to deliver to the 
Sheriff ; perhaps the varying from the Day menti- 
oned in the Roll, might be accounted a Slip of the 
Clerk.: But when this Writ was made out, it was 
certainly a Day after the Time it ought to have 
iſſued ; and upon Advice aſk'd, it was directed fo 
to be Teſte d. So this is not a Slip. 

If it be inſiſted upon, That this Miſtake hap- 
pen'd thro? Forgetfulneſs of the Day the Term did 
begin on; to that I muſt anſwer, That all Know- 
ledge is ſaid to be nothing but Reminiſcentia. If a 
Man forget any Thing that he has read or heard 
of, he may be ſaid to be as ignorant of that, as 
if he had never known it. Now it plainly appears, 
that they who were adviſed with about the Teſte of 
this Writ, did not then know on what Day the 
Term did begin, and therefore Teſted the Writ the 
24th, inſtead of the 23d. I muſt therefore, in Be- 
half of my Client, infiſt upon it, that this Error 
proceeds from the Neſcience of the Adviſer, and 
not from the Slip of the Writer. And this Point 
will ſet us clear of all the Statutes of Amendments, 
if they did extend to criminal Caſes. | 

As to the grand Caſe of Harris, reported in 
Crooke James, fol. 502. that has been fo very much 
relied on, I hope, upon Conſideration, it will not 
appear to be ſo great a Goliah as it was repreſented 
to be. There was an Indictment for a Nuſance 
remov*d hither by Certiarari; and the Record that 
was tranſmitted, was found imperfe&, in a Point 
which was inconſiſtent with the Verdict: For in 
Truth the Plea of Not Guilty was omitted. And 
what did the Court do hereupon ? Why, they ſent 
for the Clerk of Aſſize, in whoſe Time the Re- 
cord was filed below ; and he was. order*d to-amend 
that which was come hither by the Certiorari, and 
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ſet it right: I ſuppoſe, by making it agree wi 
the original Proceedings, which 3 he 
File below, Now, does Mr. Attorney think this is 
like the Amendment he would make, ſuppoſing all 
in Harris's Caſe were rightly done? Does Mr. A. 
torney think, that this will juſtify the Amendment 
now propos? Which is, indeed, making this 
Writ to be another Writ than it is: For a Writ 
that is T on the Monday, does as much differ 
from a Writ Teſted on a Tueſday, as one Day dif. 
fers from another, And I take it, with Submiſſion, 
that the Amendment now pray'd, will aher this 
Writ, as much as the Amendment that is ſo much 
taken notice of by Juſtice /xgham, 2 Rich. III. fol. 10. 
did the Amercement in that Caſe. There was 
an Amercement recorded of Thirteen Shillings and 
Four- pence; and becauſe it was a poor Man's 
Caſe, it was afterwards agreed to make it Six Shil. 
lings and Eight-pence. There was a Diminution in 
the Sum. And here Mr. Attorney would have a 
Diminution of a Day. 

L. C. J. Holt. Was that done judiciouſly, or clan- 
deſtinely ? 

Mr. Meuntague. My Lord, How it was done, 
does not appear: But it is ſaid to have been done 
out of Pity and Commiſeration to the Poverty of 
the Defendant, And yet that Amendment was 
look*d upon to be illegal. 

Mr. J. Poel. That was not done by the 
Courr, | 

Mr. Mountague, It comes to be mentioned in 
King Richard III's Days, upon a Queſtion that 
was put to the Judges by the King, when they were 
together in the Star- Chamber: What if a Juſtice 
of Peace ſhall procure an Indictment, not found 
„by the Jury, to be filed among other Indict- 
“ ments, as if it really had been found by the 
* Grand Jury; what Puniſhment ought to be in- 
«© flicted upon him hereupon ?” They take notice 
of that Obliteration that had been made in a Re- 
cord by Juſtice Ingbam, and of the Puniſhment he 
underwent for it. 

But to come to the preſent Caſe. Suppoſe it 
were Teſte'd the 14th Day of October, inſtead of the 
4th; would Mr, Attorney then ſay it were to be a- 
mended ? Suppoſe the Return was out before the 
Teſte of this Diſtringas, that would come nearer to 
Gage's Caſe in the fifth Report. There was a 
Writ of Covenant, Teſte the 24th of April, and 
made returnabie the 1 5th of April. The Lord Cole 
indeed ſays in his Reports, It is a Miſprifion in the 
Clerk, that is amendable. But your Lordſhip knows, 
in his own Book of Ez!ries, Fol. 250, Part q. the 
contrary to that appears; and that it was not per- 
mitted to be amended. 

Another Thing they have ſaid, is, That this 
Writ ſhall be amended by the Award of the Roll 
in Court. But, wich Submiſſion, there is nothing 
there to amend the Teſte by. We know there is a 
right Order of a Diſtringas on the Roll; but that 
will not help an Error in the Tete of the Writ it- 
ſued forth: And for that I will cite a Caſe out of 
Crooke's Elix. fol. 825. Carew. v. Marler; and ano- 
ther Caſe was tried before your Lordſhip in Mi- 
cbaelmas Term, in the 11th of King William, be- 
tween Child and Harvey. There the Diſtringas was 
made returnable Di: Jovis prox. poſt tres Septimanas 
Sanfte Trin. inſtead of Sandi Michaelis : So the 
Day of the Return happen'd to be the ſame Day that 
the Cauſe was to be tried upon, before your Lord- 
ſhip, at the Nift Prius, 
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L. C. J. Holt. It was actually tried at another 
Day. 
Mr. Mountague. We. came afterwards to the 
Court, and pray'd the Diſtringas might be amend- 
ed by the Award on the Roll, which was right 
Die Jovis prox. poſt tres Septimanas Sancti Michaelis: 
But the Court denied our Motion ; and we were 
forc'd to take out a new Venire Facias, and try the 
Cauſe again. | 

The next, great Caſe is that of Curſon, which is 
in Crooke Fames's Reports, fol. 329. There is an 
Information upon the Statute of Recyſancy, againſt 
Baron and Feme ; and the Declaration demands 220. 
for ten Months Recuſancy. But the Wife was 
charged for being abſent thirteen Months from 
Church. There the Wife only pleaded Not Guil- 
ty; and after a Verdict, this Miſ. joining of the 
Iſſue was amended by the Docket. How agreeable 
to Law this Caſe is, muſt be left to your Lord- 
ſhip's Conſideration, , There leſs is demanded, 
than (of the Plaintiff's own ſhewing) appears to be 
due: For 'tis laid, that ſhe had been abſent 
thirteen Months, yet 220 J. is only demanded ; fo 
it docs not appear how the reſt was ſatisfy'd. And 
beſides this, it may be obſerved, that Mr, Hughes, 
who has abridg'd the three Crookes, in his Abridg- 
ment of this Caſe, has not thought this Reſolution 
worthy his taking Notice of. 

L. C. J. Ilalt. A good Authority indeed! Did 
you know him? 

Mr. Mountague. I did not know him; but I have 
heard him accounted a learned Man : And he did 
not, belike, think this Point worth his remembring. 
Whether he had any Scruple in the Caſe, I know 
not; but he omits it. 

Then there is the Caſe of Sir Humph. Tufton, in 
Crooke Charles, 144. There was a Quo Warrants 
brought by Sir Humph. Tufton againſt the Corpora- 
tion of Maidſtone ; and there a Judgment is en- 
ted by Diſclaimer, with Conſent of Parties, 
ſays the Book. And that Diſclaimer is afterwards 
amended, and made of leſs Conſequence than it 
was beſore. But how was that Amendment made? 
Why, upon the Certificate of the Attorney Gene- 
ral, that he with his own Hands had inſerted in the 
Paper-Book from which the Record was tranſcrib'd, 
the Words which the Clerk had omitted. Now up- 
on this Caſe I may obſerve, That the Judgment 
had been enter'd by Conſent, though the Amend- 
ment pray*d was to the Diſadvantage of the Crown : 
Tho? that Amendment was pray'd in the Caſe of a 
Quo Warrants, which is in Nature of a Civil Acti- 
on. Tho? Mr. Attorney General did conſent, yet a 
Difficulty was made in doing it. For all which 
Reaſons, I do humbly conceive, that that Caſe is 
for me, rather than againſt me: Eſpecially ſince fo 
great a Man as Mr. Ney does there aſſert, That 
none of the Statutes of Amendments extend to 
Caſes of Quo Warranto, or Suits where the King is 
Party. Now tho' this Saying of Mr. Ney's were 
only as he was of Council for thoſe that oppos'd 
the Amendment; yet this muſt have been look*d 
upon as a ſtrange Aſſertion, by the Judges at that 
Time, if they had been as clear of Opinion as 
Mr. Attorney is, that the Statute of Hen. VI. did 
extend to criminal Proſecutions. And the learned 
Judge that reports that Saying of Mr. Ney, would 
hardly have let it paſs, without taking ſome No- 
ma: that the Law was otherwiſe, if he had thought 
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As to the Caſe of 1 Siderfin, fol. 244. it was an- 

* by your Lordſhip the other Day: For tho? 
OL, V, ; 


for a Libel. 


561 
the Writ is Picecomitibus, where there was but one 
Sheriff: Yet the Return is help'd by a Suggeſtion 
that was enter*d, that there is but one Sheriff. 

The Cafes out of Dyer, 353, 346. have been ta- 
ken notice of by Mr. Broderick; and the Quæry is, 
Whether any Diſcontinuance in Caſu Regine be 
aided by any of the Statutes of Feofails ? Now I 
cannot but think, that the Makers of thoſe Laws 
would have taken as much care to except Criminal 
Informations, as well as Actions Qui tam, if there 
had been Occaſion. And to ſhew your Lordſhip, 
that none of theſe Statutes do extend to Informations 
at the Common Law, I would mention a Caſe out of 
1 Vent. f.17. It is Perry's Caſe, There in an Informa- 
tion for a Forgery : There happen'd a Miſ-trial ; and 
it was adjudg'd that it could not be help'd by any 
of thoſe Statutes, The Error was, That the De- 
fendant is charg'd to have forg*d a Leaſe in Sher- 
born, and to have given it in Evidence at Dor/et : 
And the Yenire was awarded only to Dorſet. And 
this Caſe puts me in mind of the late Cafe of Paul 
Tracey; where the Trial was ſet aſide, becauſe the 
Defendant himſelf had ſued out a wrong Yerire 
tho* the Proſecutor there, at the ſame Time, had 
ſued out a right one, in order to have try'd him there- 
upon, if he had nor put in his wrong Writ. 

L. C. J. Holt. How was that Writ ? 

Mr. Mauntague. The Venire was to the Pariſh 
of St. Clement's Danes only; whereas it ſhould have 
been to the Pariſh of St. Giles in the Fields as 
well. 

L. C. J. Holt. Was it try*d on that Writ ? 

Mr. Mauntague. The Trial was had upon the 
Writ the Defendant had taken out, and for that Rea- 
ſon ſet aſide. 

As to the other Caſe, in 1 Siderfin, fel. 259. the 
Caſe of the King againſt Glover, an Amendment 
was made of an Inquiſition paſt Mortem; but that 
is of no Conſequence, For in all theſe Caſes, that 
Inquiſition 1s to be travers'd afterwards : And the 
Jury, when they deliver ſuch Inquiſitions in, are 
aſk'd, Whether the Clerk ſhall not have leave to 
amend any Defe& in Form, or falſe Latin; and it 
is always allow'd, provided nothing in Subſtance be 
alter' d. And in this Caſe of Glover, the Amendment 
was of a Matter of Form: For the Inquiſition ſaid, 
the Deceaſed ſeigſum ſubmerſus fuit but did not 
ſay he threw him himſelf into the Water. 

The Caſe of Sampſon, in 1 Jones 420. tho” it 
has been cited on the other Side, yet I take it to 
be a ſtrong Caſe on our Side. That Caſe plainly 
ſhews, that it was the Opinion of the Judges, that 
there was no ſuch Thing as an Amendment of In- 
dictments by Common Law. Both Jones, and 
Keeling, who (I ſuppoſe) was Clerk of the Crown, 
do affirm, no Precedent can be ſhewn of any ſuch 
Amendment made. And therefore I may queſtion 
the Authority of Harris's Cafe, which is faid to be 
adjudg*d Mich. 16. of K. James's ; and this Caſe 
of Samp/on was in the 14th of K. Charles I, And 
there Jones ſays — That if a Record be cer- 
tify'd by the Clerk of Aſſize that is faulty, it can- 
not be amended, either by the Common Law, or 
by the Statute Law. 

My Lord, I doubt I have taken up too much of 
your Time. There are other Cafes that have been 
mentioned out of Broot and Filzberbert ; but I 
hope none of them will any ways affect the pre- 
ſent Caſe. I have taken notice of thoſe which I 
think the moſt material ; and I hope I have made it 
appear, that the Error in the Tefte of this Writ 
can neither be amended by Common Law, nor by 
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the Statute Law. And that this Miſtake of a Day 
is not only a Slip of the Clerk, but an Error in 


Judgment: And I humbly pray, there may be no 
Rule made for an Amendment. 


Mr. Parker, My Lord, Mr. Mountague has ſpo- 
ken fully to the particular Caſes that have been of- 
fered on the other Side: Therefore I will not gothro' 
them again: But I beg Leave to take notice of ſome 
general Heads, from which they have argued, and 
to which moſt of their Caſes are reducible ; and to 
diſtinguiſh them ſhortly from the preſent Caſe. 


1. In the firſt Place, I take it, that the Caſes of 
Captions of Indictments, removed hither by Cer- 
tiorari, and amended the ſame Term they are 
brought in, come not up to the preſent Caſe, For 
the Certiorari commands the Return, not of a Copy 
of the Indictment, but the very Record it felt ; 
And the Indictment return'd, is, in Judgment of 
Law, the individual Parchment that was in the 
Court below. And ſo it is in Writs of Error: 
Except Writs of Error to the Court of King's- 
Bench in Ireland ; and in that Caſe, the Books take 
notice, that only a Tranſcript is to be ſent, by rea- 
ſon of the Hazard of loſing the Original by the 
Danger of the Seas: And in caſe the Tranizipt 
arrive here ſafe, it is then ſaid to become, in Con- 
ſideration of Law, the very Record. And tho? it 
be found expedicnt, for the Convenience of keep- 
ing the Records, and is now become the general 
Practice in other Caſes, to make a Tranſcript in 
another Parchment, and file that; yet if in tran- 


ſcribing there be a Miſtake made, your Lordſhip 


will amend it, if it be diſcover'd in the ſame Term: 
For, in truth, that's not amending the real Indict- 
ment, but only amending the Return of the Juſtices 
to whom the Certiorari was direfted ; and pro- 
viding that a falſe Indictment be not foiſted in 
amongſt the Records, inſtead of the true. Which 
cannot juſtify the mending the very Writ it ſelf ; 
the Thing prayed in the preſent Caſe, 


2. Their Caſes of Amendments of Judgments in 
the ſame Term they are given, and fo of other In- 
rolments of what's done in Court, will not make 
any Thing in this Caſe, The Reaſons given in 
thoſe Caſes, are, That the whole Term 1s, in Judg- 
ment of Law, but one Day : And the Judgments 
and Determinations of the Court arc, that whole 
Day, in the Breaſt of the Court. And theſe be- 
ing only Amendments of what themſelves do in 
Court, which is not compleat till the Term be 
ended; they are not ſo ty*d up by the Clerk's haſty 
Entry of it, but that the Thing may be alter'd as 
they ſee Cauſe, But this is not applicable to a Writ 
which has paſs'd the Seal of the Court, and 
thereby receiv'd all the Sanction it can have, and 
has then iſſued out to a proper Officer, and is by 
him return'd back to the Court. The Term is, in 
the Judgment of Law, but one Day, with reſpect 
of what is the Act of the Court and paſſes per- 
ſectly in the Court. But it is impoſſible to lay, 
without manifeſt Abſurdity, that the Term is to be 
conſider'd as but one Day, in reſpe& of a Writ 
that is iſſued out one Day in the Term, to command 
Jurors to appear at another; ar that the Day when 
the Officer comes into Court, to give an Account 
of his Obedience to a Writ, is the very Day of iſ- 
ſuing it. And therefore a DiſtinCtion is to be made 
between Things done in Court, which are incom- 
pleat during the Term : And the Court's giving Di- 
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rections to an Officer out of Court by Writ, which 
is perfect, and gone out from them in order to be 
obeyed. 


3. I ſhould think likewiſe, that the Caſes they 
have mention'd, of the Favour allow'd the Crown, 
do not come up to this Caſe ; becauſe, tho' in Syits 
for the Recovery of Right, there be great Favour 
allow'd to the Crown; and by the Statutes of A. 
mendments and 7eofails, much Indulgence is given 
to the Subject, for the Recovery of Right ; yet it is 
not ſo in Proſecution of Criminals, which is a Mat- 
ter ſtricti Juris: And no Argument can be drawn 
from the Favour ſhewn in one Caſe, to infer, that 
the like Favour is to be allowed in the other ; for 
they ſtand on quite different Grounds. 


4. I think, with Submiſſion, in the next Place, 
that the Inſtances of Amendments of Proceſs, where 
nothing is done upon it, but barely to entitle the 
Party to ſome Proceſs tarther ; as of a Capias, in 
order to an Exigent, &c, will not come up to this 
Caſe, where the Writ is executed and returned, and 
the Trial had upon it, 

In the Caſe of Rogers and Bird, that was cited 
on the other Side, 3 C70. 572. there was a Venire 
Facias returnable Die Sab. prox. poſt Octab. Trin. 
but on the Roll, it was awarded returnable Co. 
Trin. And becauſe that was the Authority for ma- 
king it out, it was amended in the Return; be- 
cauſe the Trial was not had upon it, only it was 
return'd in order to the Diſtringas. But Popham 
there expreſly ſays, that if the Trial had been upon 
the Venire Facias, it were erroneous, and would not 
have been amendable, 

Mr, J. Powel. Where is that, Sir? 

Mr. Parker. 3 Cro. 572. There is likewiſe the 
Caſe of 34 I. VI. 20 Brook's Amendments, Pla- 
cit. 10. There were twenty four Jurors returned 
upon the Venire Facias, and in the Habeas Corpus 
one of them omitted : And there the Opinion of the 
Court was, That they ſhould make out a new 
Habeas Corpus, And tho? there it was plainly the 
Miſtake of the Clerk, that mentioned only twenty 
three, inſtead of twenty four; yet the Court was 
of Opinion that it could not be amended, but they 
muſt begin again where the Fault was made. 
19 H. VI. 39. A Juror was return'd upon the Ve- 
nire Facias, by the Name of J. Hed ; and in the 
Diſtringas he is named F. Hord ; and upon him 
the Sheriff return'd Nihil, &c. And there was a 
new Habeas Corpus awarded. Which Caſes ſeem 
to prove, that where there is ſomething done upon 
the Proceſs, more than a mere formal Return, that 
it is not amendable within the Statutes of Edw. III. 
and Hen. VI. which were both of them made be- 
fore theſe Caſes. 


5. In the next Place, I beg leave to obſerve, 
That there is a Difference between ſuch Caſes as 


have been cited, where the Thing was really done 


right, but by Miſtake enter*d wrong; and this 
Caſe, where really it was not done right, As 
where upon a Diſtringas a right Juryman is really 
ſworn, but fer down by a wrong Name, the Name 
ſhall there be amended ; becauſe the Thing done 
was really right, only the Mention of it wrong. 
But in this Caſe it cannot be ſaid, that the Diſtrin- 
gas was really taken out right, The Writ was 
awarded the 23d of Ofcber, on which Day they 
would have it bear Teſte : But it is not pretended 
that it was really taken out till the next Day, when 
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it now bears Teſte. — And ag to what has been 
already offer'd, that the Ni// Prius ought to be 
awarded in Preſentia Partium z and therefore not 
upon any other Day than the 23d, when the Venire 
Facias was returnable, and the Parties in Court : 
1 might here, I hope not improperly, add this far- 
ther ; That that muſt be underſtood, that the mak- 
ing of the Writ ſhould be in the Preſence of the 
parties: For the Entry upon the Roll, tho? com- 
monly called an Award of the Writ, is really an 
Entry of a Writ ſuppoſed to be then actually made: 
it is not ſo properly a Direction to the Clerk to 
make a Writ, as an Entry or Memorandum upon the 
Roll, or a Recording that there is a Command to 
the Sheriff, to diſtrain the Jurors to appear at a 
certain Day, &c. And therefore if the Nifi Prius 
is to be awarded in the Preſence of the Parties, the 
Writ is to be made in their Preſence. 

Mr. J. Powel. Do you mean, that they ſhould 
be in the Crown- Office ? 

Mr. Parker. The Writ is in Judgment of Law 
iſſued in Court, tho? actually wrote and ſealed in 
the Office; and if Teſted of that Day, is under- 
ſtood to be made in Court that Day; which is in 
Preſence of the Parties ; that being the Day given 
'em in Court, and their Appearance then enter'd. 
And we apprehend, that the Court does not com- 
mand, by the Entry of the præceptum eft in the 
Roll, but by the Writ. The Sheriff, who is ab- 
ſent, cannot be commanded by the Roll, but by the 
Writ which is ſent to him: Therefore the Court 
then commands, when' the Writ is made : And 
therefore the Entry upon the Roll, præceptum eft 
Vic. is an Entry that there is ſuch a Command, 
which this Writ, on which this Trial was had, 
cannot be, becauſe it bears Teſte after. But this 
is only by the by : For however taking the Entry 
as an Award of the Writ, yet the Writ muſt be 
taken out as the Court awards it, and when the 
Court awards it; or elſe it is without Warrant, and 
void. Indeed if it ſhould in Fact be made at a 
ſubſequent Day, and not actually wrote and ſealed 
the ſame Day it is awarded, yet if it bear Teſte 
upon that Day, your Lordſhip will not enquire in- 
to that Matter : But finding ſuch a Writ was a- 
warded, and that it appears by the Teſte to iſſue 
the ſame Day; will pretume it did really iſſue that 
Day, and that it is, right. But the Writ being here 
awarded the 23d, and bearing Teſte the 24th; if it 
did not iffiie the 2 3d Day, to alter the Teſte, ſo as 
to make it appear to iſſue that Day, were to make 
it contrary to the Truth. 

This we take to have ſome Reſemblance to the 
ue Caſe of the Warden of the Fleet; where your 
Lordſhip was againſt altering the Day of bringing 
in the Record, when the Alteration would have 
been againſt the Truth of the Fact. And to make 
the Amendment here defired, would be to make 
the Writ appear to have iſſued the 23d of Ocio- 
ber; when the Writ it ſelf 3 * it was the 24th; 
and this was the Truth of the Fact. | 


Mr. Ihitaker. My Lord, I 
of a Word or two'on the ſame Side: After fo 
much has been ſaid for the Defendant, I ſhall only 
mention a Caſe or two, to ſhew that ſuch an A- 


mendment as this has not been allow'd by the Sta- 
tute of 8 Henry VI. Cap. 12. in any Civil Action 
| | lieve, the Clerk of Aſſize knew not what Days the 


between Party and Party. 


28 Hen. VI. 3. There was an Action of Debt, c mM: 
Delivery did fit, and continue their Seſſions on ſuch 


and the Parties were at Iſſue: The Venire was re- 


for a Libel. 


beg the Favour. 


deb 563 
turn d; upon which the Plaintiff had a Habeas Cor- 
fora with a M/ Prius: And inſtead of ſaying in 
the Habeas Corpara, in Placito Debiti, it was made 
in Placito Compoti, &c. on Motion in Arreſt cf 
Judgment. The Council for the Plaintiff defir'd to 
amend this, after Verdict for the Plaintiff ; The 
Court did indeed not give any Rule, as a by 
that Book, only that they would conſider of it ; but 
nothing was done further, as appears by that Book 
juſt after. 

In the Caſe 34 Hen. VI. 20. In an Action of 
Debt brought by the Prior of St. Bartholomew's, 
the Parties were at Iſſue, and a Venire return d; 
and on the Return of the Venire, there were twenty 
four Perſons return d: But in making out the Ha- 
beas Corpora, the Clerk omits one of the Names 
of the twenty four. This appear'd to be the Miſ- 
priſion of the Clerk. He had the Venire and the 
Return before him; as the Clerk had here in the 
Caſe now before your Lordſhip. He had the Roll 
and the Venire; but this was held not to be amend- 
able: And this was in few Years after the Statute 
of Henry VI. 

I ſhall mention another Caſe in 2 Siderfin 7. 12. 
A Writ of Capias ad faciend. for a Debt, was made 
returnable a Day after the Term. Ir gn to 
the Court, the Attorney for the Plaintiff had given 
the Clerk that made the Writ, true and right Di- 
rections to make it returnable the laſt Day of the 
Term; but though it was his Miſpriſion, yet the 
Court would not amend it : So it is adjudged in 
that Caſe. 

I ſhall not mention any more Caſes ; but anſwer 
the Caſe of Plume, in Palmer 480. cited by the 
Queen's Council. I have had particular Occaſion 
to look into that Caſe this Term, in a Cauſe which 
hath been in the Paper this Term. We did ſearch 
for that Rule expreſsd in Palmer's Reports, in or- 
der to amend an Outlawry after Judgment, in an 
Action of Debt in the Common Pleas ; but on pro- 
ducing that Rule, the Court of Common Pleas did 
not take it as an Authority to amend our Outlawry, 
which wanted an Amendment in the Return of the 
Exigent. 

L. C. J. Holt. What was that Amendment? 

Mr. Whitaker. Ad. Com. meum, the Book ſays : 
And upon this, ſays the Book, they did grant a 
Rule, to award a Certiorari to the Coroner, The 
Rule. mention'd in Palmer was ſearch'd for ; and, 
as I am inform'd, my Client did produce it. in the 
Common Pleas ; 47 yet they would not let us 
amend our Outlawry : And my Client, for want 
of an Amendment of the Return of the Exigent, 
is likely to loſe an honeſt Debt by the Reverſal 
thereof, 

The Council for the Queen have relied on the 
Statute of the 8th of Henry VI. that this Faulr of 
the Clerk is amendable within that Statute. By 
the Books I have cited, the Miſpriſions of the 
Clerks, tho! in Civil Actions, have not been al- 
low'd to be amendable. Above two hundred Years 
are paſt, before any Thing of this kind was done, 
to amend ſuch a Miſpriſion of a Clerk as this is, in 
criminal Caſes. 

How far the Queen's Council would go on with 
Amendments, I cannot tell : But in the Caſe cited 
by the Queen's Council, Sampſon's Caſe, 1 Rolls 
196, there was the ſame Miſtake of a want of 
Continuance; as in this Caſe. No Man can be- 


Commiſſioners of Oyer and Terminer, and Goal- 


Cccc 2 Com- 


564 
Commiſſions. And yet, on a Writ of Error to re- 


verſe that Judgment (in Sampſon's Caſe) being 
brought, the Court of King's - Bench would 


not amend this apparent Miſpriſion of the Clerk 


of Aſſize's want of Adjournment from Day to 
Day. . 

This Matter of amending in criminal Proceed- 
ings ſuch a Miſpriſion of a Clerk as this is that is 
now defired, has not been thought of ſince the 
Time of the 8th of Henry VI. until now. And if 
the Queen's Council can ſhew no Preſident in all 
this Time, wherein ſuch an Amendment, even in a 
civil Cauſe, by virtue of the 8th of Hen. VI. hath 
been, much leſs in a criminal Caſe, I humbly 
hope, your Lordſhips will not let them amend this 


Writ of Diſtringas. 


IR T. Potis. My Lord, having heard what 
has been ſaic! on the other Side, I beg Leave to 
trouble you a little by way of Reply. 

Mr. Broderick and Mr. Mountague make a Diſ- 
tinction, which they think will govern this Caſe, 
They ſay, that the Crown has a great many Pri- 
vileges, beyond what the Subjects hath, where the 
Caſe concerns Civil Rights : But they will not al- 
low the ſame Privileges to the Crown, where there 
is a criminal Proſecution, 
tinction. For if this Privilege belongs to the 
Crown, in the Caſe of the Revenue ; ſurely the re- 
ſtraining of Crimes is much more for the publick 
Benefit: And by Conſequence, the ſame Reaſon 
that gives the Crown a Privilege in a leſſer Matter, 
ought to carry it further in a greater Thing, 

In the next Place, they do admit, that all the 
Acts of the Court may be amended ; as being in 
the Breaſt of the Court, during the ſame Term. 
And they deny not, but that the Judgment of the 
Court, which is the higheſt Act of the Court, may 
be revers'd, or any way alter'd or chang'd in the 
{ame Term, without any Danger of building Clock- 
Houſes. And can any one ſay, that if theſe high- 
eſt Acts of the Court may be alter'd, that the Acts 
of their Clerks may not be alter*d ? That the greater 
Things may be done, but not the inferior, when 
there 1s a pure Miſtake ? 

No Man can but think it ſtrange, that a Miſtake 
of a Clerk may not be alter'd ; but a Miſtake even 
in the Judgment of the Court may. 

We come: next to another Diſtinction, They 
ſay, an original Writ may be amended in the Caſe 
of the Crown; as in the Quare impedit, in Black- 
more's Caſe. For which they aſſign two Reaſons : 
Firſt, It was a Writ of the Crown, for Recovery 
of a civil Right ; for it was a Quare impedit, 
And ſecondly, The Judges obſerving the Fault in 
the Writ, did (as it ſeems) carry it to the Court 
of Chancery, and there it was amended. From 
whence they would infer, as if it were a new Writ, 
But that cannot be ſuppoſed ; for it was agreed, 
that it was the ſame Writ amended, and not a 
new Writ. 

Now ſce if that will not come to our Caſe, 
For if the Court of Chancery could amend a Quare 
impedit, as coming from thence 3 cannot this Court 
amend a Writ that comes from hence ? Here we 


are in the Caſe of a judicial Writ that comes from. 


hence; and therefore it may be amended here, as 
well as that could be amended in the Court of 
Chancery. | | 
But the great Matters endeavour'd to be avoided, 
are the two Acts of Parliament of Edw. III. and 
Hen. VI. for the Caſes cited: I will not go over 
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them again. And I do believe it is very true, what 
theſe Gentlemen inſiſt on: That it has been the 
common Opinion, that theſe Acts, or other Acts of 
Amendments, do not extend to Caſes of the Crown. 
And, 8 ſpeaking, it is right; becauſe all the 


later Acts of Amendments except Proſecutions 
on Penal Laws: And the Statute of Henry VI. 
has ſo many Exceptions in criminal Matters, 
that a Miſtake might from thence ariſe, that all are 
excepted. 

It is certainly true what my Lord Chief Juſtice 
Vaughan ſays, fol. 169, 170, 419. That upon 
doubtful Words of an Act of Parliament, that are 
dark and dubious, an ancient Interpretation, ſub- 
mitted to for a long Time, is fit and reaſonable to 
be relied on in a doubtful Caſe. But a thouſand 
Reſolutions, againſt a plain Act of Parliament, can- 
not prevail. Tho' it would be good Reaſon, well 
to conſider ſuch a Law, and to weigh it well; but 
no ſuch Reſolutions can alter the Act. 

Here are two Acts of Parliament: That of EA. 
ward III. is in general Words of All : And how 
can any one ſay then, that it ſhall mean and extend 
only to Some ? 

As to the Act in the 8th of 7Jenry VI. to ſay that 
the Words ſhall not go to every Thing that is not 
excepted, is to overthrow all Rules of Conſtruction, 
They have offer'd nothing againſt that Statute ; but 
that it has been thought it did not extend to theſe 
Caſes. 

The Caſe of Siderfin, ſhews, that we do not ad- 
vance a mere new Notion, with re ſpect to that 
Act. Therefore, I ſay, we have the Acts of Par- 
liament on our Side; We have the Privilege of the 
Crown on our Side: The Award of the Roll is 
right, and with us; and the, Error was purely 
the Miſtake of the Clerk : For no Man can think it 
otherwiſe. 

We have this likewiſe on our Side, That we de- 
fire it may be amended in the ſame Term, For as 
the Court can ſet right their own Judgment in the 
ſame Term, much more what is the Act and Miſ- 
take of the Clerk. 

Therefore we inſiſt upon it, That our Caſes we 
have cited, are of good Authority for us ; and we 
—4 we ſhall have an Amendment, if it be necet- 
ary. 


Mr. Att. Cen. My Lord, we humbly hope, 
that notwithſtanding what theſe learned Gentlemen 
have urged, our Aſſertions by Law and Autho- 
rity will prevail; and that this Miſtake is amend- 
able. 

What has been ſaid before by Mr. Broderick and 
Mr. Meountague, they have laid it down for a 
Rule, That there is a great Difference between 
the Privileges belonging to the Crown in Matters 
of a civil Nature upon the Statute, and criminal 
Proſecutions : And that all thoſe Favours for the 
Crown, were only for Matters relating to the 
Right of the Crown in civil Caſes, and not what 
belongs to the Crown in its politick Capacity. 
Tho? Mr. Broderick did not conſider : For ſure, by 
the Common Law, there was a greater Latitude for 


the Crown in criminal Proſecutions, than for the 


Subject. 

In Caſes of Treaſon, they had no Benefit of 
Council; and that was far more to their Diſadvan- 
tage, than in civil Cafes, Irs true, that Inconve- 
nience has been regulated by the late Statute, That 
in the Caſes of Treaſon, the Party may have a Co- 
py of the Pannel and Indictment. But you fee 


what 
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merely to plead Guilty or Not Guilty. I think 
that anſwers their Objection as to that. 

Now there is in the next Place to be conſider'd, 
what Mr. Mountague ſays, That no Error in Pro- 
ceſs was amendable by Common Law; and cites 
Lord Coke for it. He ſhould have gone on with 
that Citation; for it is certainly otherwiſe, 8 Coke 
156, fays, Their own Acts are amendable by the 
Common Law, in the ſame Term; but at the Com- 
mon Law, the Miſpriſions of Clerks in another 
Term, were not amendable. But we are in the ſame 
Term; and ſure they are amendable before Judg- 
ment. And Lord Cote tells you, they are amend- 
able in the ſame Term. 

Now Mr. Mouni@zuz has gone a great way. He 
agrees, if it were a Miſaward of the Roll, you 
would amend it, but not the Writ. Now for that 
the Law is quite contrary : If you are wrong in the 
Roll, you cannot ſet it right; but if it be in the 
Writ or Proceſs, you may amend it by the Roll. 
Now here the Roll is right; and we deſire the 
Writ may be amended by it. 

If it had been in the Roll, I cannot tell whether 
we ſhould have applied to amend that. For if you 
have any thing amiſs, you cannot amend it, but 
by ſomething to amend it by. But it may be a- 
mended in Caſe of the Crown, better than in that 
of the Subject. And tho' Mr. Mountague ſays, you 
may make uſe of them in Civil Caſes, but not in 
Criminal; yet we make uſe of this Argument, that 
the Crown has a Privilege more than the People. 
We rely on that; tho* Mr. Mountague ſays, That 
is not to be relied on. 


In the next Place, Mr. Mountegue ſays, This is 
within none of the Statures of Amendments, either 
of Edward III. or of Henry VI. And that my 
Lord Cote ſays, fol. 157. . That the Statute of 
Edw. III. does not extend to the Pleas of the Crown. 
And therefore Mr. Mountague's Opinion is, to go 
quite through, and exclude this Cafe from all the 
Statutes of Amendments, 

Now I can give an Argument, why it ſhould 
not be amended by the Statute of Hen. VI. tho? by 
the Statute of Ed. III. it is amendable. But why 
is it not amendable by the Statute of Henry VI. 
Cab. 12, and 15, which go further than the Sta- 
tute of 14 Edw. III. does? 

do agree, there is an Objection againſt the Sta- 
tute of Edw. III. For there is the Word Party, 
which ſeems to imply civil Caſes only. But even 
by that Statute, ſo ſoon as the Slip appears by 


Challenge, or any other way, it ſhall be amended. 


The Lord Coke might well on theſe Words make a 
Doubt, whether the 14th of Edw. III. did extend to 
amend Caſes relating to the Crown: But the Opi- 
nion of Coke in the Statute of 14 Ed, III. is abſo- 
lute z but the other of 8 Hen. VI. is with a Reaſon. 
And why is it? Becaule it is excepted. Now they 


ſhould have ſhewn us ſome Reaſon, why the Statute 


of Henry VI. Cap. 12. ſhould not extend to Amend- 
ments in Caſes of the Crown. | 

And there is not that Objection to the Statute of 
Hen. VI. Cap. 15. For it follows the Words of 
the Statute of Edw. III. and ſays, That no Man 
Hall bave, &c. 

Now Mr. Mountague ſays, the Exception was 
put in ex abundanti; and it may be intended they 
were but Inſtances of like Caſes. Now I have hard- 
ly ever heard, that Inſtances of Treaſon and Felony 


for a Libel. 


what the Difficulties were formerly in criminal Pro- 
ſecutions for the People : All they had to do, was 
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ſhould extend to other Caſzs of an inferior Na- 
ture : There is no Reaſon to carry it further than 
what is expreſs d. So that we think theſe Statutes 
ſtand for us ; and are applicable to all Records, as 
well for the Crown, as any elſe. 

Mr. Mountague ſays, They have the Opinion of 
all Ages againſt it. But, my Lord, I deny that; 
becauſe there were Exceptions in many Statutes be- 
fore and after the Statutes of eofails, that were not 
conſider'd: But when they come to be conſider'd, 
this muſt be determined by conſidering the Words 
of the Statute ; and not by general Opinions, taken 
up without Conſideration. 

There was in Cro. Car. 25. a Caſe on the Statute 
32 Hen. VIII. where the Queſtion was, If Aſſignees 
of Copyhold Lands were within that Statute ? And 
till a little before the Revolution, it was a received 
Opinion, that the Aſſignee of a Copyholder was 
not within the Statute of Henry VIII. And there 
is a Caſe in Zelverton, 223, wherein it was fo re- 
ſolved : But when that that Statute came afterwards 
to be conſidered, it was ſettled here, and has pre- 
vail'd ever ſince, that the Statute did extend to it; 
tho* before it was the prevailing Opinion that it did 
not. And accordingly the Practice has ſince been. 
So that Opinions that paſs /ub Silentio, that is, with- 
out Conſideration, may be alter'd when they come 
to be ſtated and conſider' d. And therefore I hope 
this Point will not prevail. 

My Lord, I agree that this Thing is of very great 
Conſquence : For if their Plea be allow'd, it will 
follow, that Criminals will eſcape for little Slips in 
all Cafes. And I know that even in Perjury, and 
other Crimes, few that have been convicted, but 
have got off; by Reaſon of Errors in the Procced- 
ings, tho? I have ſeen a great many convicted there- 
of. This is a great Inconvenience and Miſchict : 
And ſure Criminals are not to be the Favourites 
of the Law, 

But as to theſe Proſecutions, there is another 
Conſideration : That it is more for the Honour of 
Juſtice to have the Advantage to lay aſide this 
Slip, than to ſuffer a Criminal to eſcape. But how- 
ever, every one mult have Juſtice : And if we rely 
on the Statute of Henry VI. no Conſtruction can 
avoid it. | 

Then Mr. Broderick cites the Caſe of 
Where it is ſaid, that the Statutes of eofails do 
not extend to Caſes of the Crown. Now ſure that 
is not a Reaſon: It is contrary to all the Reaſons of 
Statutes, Where Statutes are to promote Juſtice, 
the Crown is bound as well as the Subject; it is 
for the publick Good. Now Mr. Broderick has 
cited a Caſe againſt that; and that is in Styles, fol. 
107. (Vid. Fol. 307) the Caſe of Theobalds and 
Newton. There that Caſe was on the Statutes of 
18 Eliz. and of 21 Fac, Now it's plain they had 
no Conſideration of any thing elſe : And Why? 
Becauſe in . Proſecutions on Penal Statutes, the 
Court often, rely on Exceptions : But however the 
Authority goes no farther, but they rely on the 
Exceptions. Now if they had faid it was excepted 
by the Statute of Henry VI. and-that all-the Books 
go on it as excepted by that Statute z if they ſay it 
is excepted by the Statute of Hen. VI. would that 
be taken as an Objection to the Statuics of 18 Llig. 
and 21 Jac.? No; it is a Miſtake. 

He has alſo cited Zelverton, fol. 60. Brigg's and 
Thom/on's Caſe, Now there was an Information 
on the Statute of 21 Len. VIII. againſt a Clergy- 
man, for farming Lands; and a Venire was award- 
ed returnable ubicunque : But the Venire itſelf, 
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and the Diſtringas, were made returnable coram no- 
bis, &c. which was ſaid to be erroneous. An Ex- 
ception was taken, and per Cur? Let it ſtay. But 
it appears not that it was conſidered. 

Theſe Authorities are no Authorities. The firſt 
is not within either of thoſe Statutes we are now 
upon: And the other was never determined by any 
thing, as appears in the Caſe, And there is a great 
Difference between the Statutes on which they were 
founded, and our Caſe. 

Mr. Mountague has gone a new Way. He would 
have this to be not a Miſpriſion of the Clerk; be- 
cauſe he is afraid that a Miſpriſion is amendable : 
For the Clerk had enquired, whether the Writ 
ſhould be Teſted the 24th of October; fo that he 
ſays it is a Forgetfulneſs, or Negligence, but not 
a Miſpriſion. 

Now I would fain know what he means by that? 
Whether all Forgetfulneſs of the Clerks, is not a 
Miſpriſion of the Clerk? That is, any Negligence, 
whatever it be, it is the Miſpriſion of the Clerk. 
Coke ſays, It is a Mifpriſion of the Clerk, under the 
Word Negligence : And Negligence and Miſpriſion 
are by him 2 put for the ſame thing. See 
8 Co. 159. b. 160. ö. 

So upon one Part of it; that is, ſuppoſe the 
Clerk ſteal it away; he ſays, that is under the Word 
Miſpriſion; and an involuntary Negligence of the 
Clerk, is a Miſpriſion. So this Clerk's Negligence 
is a Miſpriſion, becauſe he did not look on the 
Almanack and the Roll. Theſe are Miſpriſions by 
the Statute of Henry VI. 

As to the Caſes that have been cited, Mr. Moun- 
tague has anſwered but ſome of them. 

As to that of Percival and Godfrey, Siderfin, fol. 
43. he ſays that was not ſuch an Amendment, but 
a Suggeſtion of the Roll. But if the Roll could a- 
mend that which is a ſtronger Amendment, to pre- 
ſent a Verdict; the rectifying of that makes it 
ſtronger for us, than it would be otherwiſe. 

He ſays, as to Harvey's Caſe, he denies it to be 
Law: But I believe the Authority of the Judges is 
to be preferr*d before his Opinion. 

And then for the next Caſe, Parker and Curſon, 
he queſtions that Opinion, becauſe not taken notice 
of by Hughs, Now I believe the Judges that re- 
ported it, did underſtand it better than he that a- 
bridg'd it. But whether he underſtood it or no, it 
alters not the Caſe. 

And then ſor Tyftor's Caſe, he ſays it is a Civil 

Caſe. But my Lord, it is a Criminal Caſe. A 
Quo Warranto is brought: They muſt plead Not 
Guilty to the Uſurpation. So that theſe Caſes are 
under the ſame Conſideration as this is. 

Then there is the Cafe of King and Glover: 
That was, where a Coroner was to amend an In- 
quiſition of Murder : But it was not proved that he 

did murder himſelf, Sc. 
Mr. Mountague admits, the Jury may amend 
Matters of Form : But in that Caſe, when it is 
brought into Court, it is not the ſame Verdict as 
before. 

He cited the Caſe of —— and Harvey: But 
your Lordſhip gave him another Reaſon for that 
Caſe. 

And for the Caſe of Paul Tracy, that Point was 
never determined. 

L. C. J. Holt. The Venire Facias never mentions 
the Time of, c. 

Mr. Au. Gen. Now that is not within the Sta- 
tute of Henry VI. So that we have nothing to do 
with it, 
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And as to the Caſe of Dyer, fol. — that does 
not concern the Statutes of Feofails, And in Fitz. 
berbert's Caſe, the Court was of Opinion, they 
could not amend, by reaſon of the Exception, 
Whereby they ſhew plainly, they thought the Sta- 
tutes would have extended to that Caſe, had it nor 
been particularly excepted. 

I do not obſerve any other Matter, but that of 
the Ni/i Prius. If the Writ muſt be made out in 
the Preſence of the Parties; they ſay, that imme. 
— when the Perſons appear, the Writ is to be 
iſſued. But that is impoſſible, and con 
Reaſon and Authority. we ME 8 

We think, on theſe Reaſons we have troubled 
you with, we have the Law on our Side. Only 
one thing I mult beg Leave to anſwer to what Mr. 
Broderick ſays as to Percival's Caſe: It was a cry- 
ing Thing, and it might be an extraordinary Judg- 
ment, Where Judgments are given, they are to 
go according to the Courſe of Law: Juſtice is to 
be done to all, And as no extraordinary Method 
is to be made uſe of againſt a Criminal, ſo none 
is to be uſed to ſave him. 

My Lord, we think the Statute of Henry VI. 
does allow ſuch an Amendment as we deſire ; and 
that no Statute does reſtrain it: And therefore, I 
hope we ſhall be allowed to amend this Error. 

There is one Matter more. Lord Coke, in his 
8th Report, 163. 4. ſays, The Statutes of Henry 
VIII. and that of 41 Eliz. do not extend to Pleas 
of the Crown ; becauſe they are excepted in the 
Act Eliz. and that of Henry VIII. does not extend 
to *em. 

We agree with the Lord Coke in every Thing, 
that the King can't amend by that of Henry VIII. 
tho? there is no Exception: And the Reaſon is, be- 
cauſe it ſpeaks only of Suits between Party and 
Party. And the other Statute of 18 Eliz. is not 
large enough, extending only to Treaſon or Felony, 
becauſe they only are excepted, 

My Lord, We think we have my Lord Coke's 
Authority with us, and even the very Words of the 
Act of 8 Hen. VI. And tho? this Caſe has not 
been ſo fully conſider'd before; ye we hope it will 
be conſider d now; and that we ſhall be allow'd 
this Amendment. 


Mr, Broderick. I not to have ſaid any 
thing more: But becauſe I have been named two 
or three times by Mr. Attorney, I defire —— 

Mr. Att. Gen. The Reply is ours. 

Mr. Broderick. My Lord, I beg Leave to ex- 
plain myfelf in ſomething that has been miſunder- 
ſtood, I think I did nor ſay what I am charged 
with. Mr. Attorney tells you I ſaid, that none of 
the Queen's Prerogatives extend to criminal Proſe- 
cutions. 

Mr. Att. Gen. I fay, you ſaid, there is great 
Difference betweer civil and criminal Caſes: And 
that the Queen's Prerogative is intended only of 
Amendments in civil Caſes, but not applicable to 
criminal Proſecutions, 

L. C. 7. Holt. Mr. Broderick ſaid it did extend 
to Amendments in Civil Caſes, but not in Cri- 
minal, 

Mr. Broderick. And I do make a Difference be- 
tween *'em. For in criminal Proſecutions by the 
Crown, an Amendment can't be : But in the Caſe 
of a Quare impedit, which is a civil Caſe, there it 
might, 

Mr. Att. Gen. The Reply is ours; and they 
ought not to break in upon us. 

L. C. J. Holt. 
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L. C. J. Holt. If you will ſay any thing as to 
what has been miſtaken, you may. The Caſe of 
Sherret and Talbot is not to the Point: That was 
an Amendment, not in Behalf of the Crown, but 
of the Subject; and in a Civil Caſe. Twas in a 
Quo Marranto; wherein if the Subject take a limited 
Diſclaimer, and the Officer on the Roll enter a ge- 
neral Diſclaimer without Limitation, God forbid 
but that ſhould be amended, But then, even on the 
King's Side, if the original Indictment be right, 
and the Plea Roll be miſtaken ; ſure the Plea Roll 
ſhall be rectified by the Indictment ; and the Plea 
is to be made according to that. 

The Caſes of Tuſton and Harris are ſtrong Caſes, 
In that of Harris there was an actual Trial; and 
yet no Iſſue joined. He was indeed indicted as 
Criminal, and the Iſſue was enter'd 3 & de hoc po- 
nit ſe ſuper Patriam, but without any Joinder there- 
upon, and fo no — nay Iſſue. Tis true, in ca- 

ital Caſes, they are free to join Iſſue or not: But 
in other Criminal Caſes tis otherwiſe ; there muſt be 
a Joinder. And as to the Caſe of Tuſton, that was 
an Amendment that went very far. That was an 
Information for Recuſancy againſt the Huſband and 
Wife for Recuſancy of the Wife. The Wife comes 
in, and ſhe alone (whereas it ſhould have been the 
Huſband and Wife) pleads Not Guilty; and Iſſue 
join'd thereon : And it was mended by the Docket : 
for that was right, It has been held, that the Sta- 
tute of Hen. VI. did not extend to Criminal Mat- 
ters; as Lord Coke (in Blackmore's Cale) is expreſly. 

Mr. Att. Gen. But, my Lord, he gives the Rea- 
lon of that Exception. 

L. C. J. Holt. Now the 8th of Henry VI. has 
this Exception: And in Stiles, 304. no mention is 
made of the Statute of 8 Hen. VI. but that was by 
reaſon they thought it would not help them. And 
then the Query is, Whether this Caſe be within 
that Exception, and (as in Civil Caſes) may be 
amended? But this is a Caſe of a different Na- 
ture; and I will not ſay any thing now in the 
Point of this Caſe, becauſe of the Conſequence : 
Tho' I ſuppoſe it is not excepted by the Statutes : 
And I believe you don't deſire our preſent O- 

inion. | 
F Mr. Att. Gen. Yes, my Lord, I deſire the Opi- 
nion of the Court in this Caſe; and I think it is 
of great Conſequence to us to have it now. 

L. C. J. Holt. If you infiſt on it, I muſt fee if 
| can form an Opinion; but I would willingly de- 
ter it, 

Mr, Att. Gen. My Lord, I lay it before you with 
Submiſſion. 

Mr. J. Powel. It is a new Thing, and taken up 
againſt the current Opinion. Perhaps they might 
take it on Lord Cotes Opinion; and did not exa- 
mine it, as they ſhould had done. 

Mr. Att. Gen. My Lord Coke does not ſay fo 
himſelf. | 

Mr. 7. Powel. No: But becauſe he ſays it is ex- 
cepted, they gave Credit to his Words, and did 
not examine into the Buſineſs : And I believe that 
was the Foundation of this Opinion. But if you 
think it is amendable in the ſame Term, becauſe the 
Court may amend their own Judgments the ſame 
Term; you muſt ſpeak to that Point. 

I do not know that they can amend their own 
Judgment in- this Term : Though indeed, if it be 
amendable at all, it is amendable this Term. Be- 
ſides, I ſhould make no Difficulty but that it is a 
Miſpriſion of the Clerk; and it was his Negli- 
gence not to do it by the Warrant. And if this 
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were in a Civil Proceſs, I believe it might be a- 
mended in any other Term: But this being in a 
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Criminal Matter; and the current Opinion being 
that none of the Statutes did extend to Criminal 
Matters, it ought to be well conſider'd ; for the 
current Opinion is a great Thing. E 

Mr. Att. Gen. There is no doubt of it, it ought 
to be conſider'd 3 but it is fit for me to deſire your 
Opinion. | 

Mr. J. Powis. I believe theſe Statutes were ne- 
ver ſo ſcann'd before; and I believe this Matter has 
been more ſearch'd into now, than ever it has been 
before. But it has been the general Opinion, that 
none of the Statutes of Fegfails did extend to Crimi- 
nal Caſes : That may ariſe, becauſe all the Statutes 
take in ſo large a Compaſs. All Indictments and 
Informations, and no doubt the latter Statutes, do 
not extend to ſuch Caſes. And the Opinion might 
ariſe from that. 

But now this Statute of the 8th of Her. VI. has 
Exception of Felonies and Treaſons, and none elſe ; 
and you cannot extend the Exception further, It is 
a Caſe of Difficulty, but it ariſes from the common 
Opinion; otherwiſe we might give our Opinion 
now without Difficulty : For the Words are as clear 
as may be; and it is againſt Reaſon, to except 
Things that that Statute did not except. But being 
a Thing that is not fo particularly confin'd to this 
Term (for the Statute mentions nothing of Terms) 
if it be amendable, it may be amended in another 
Term. 

But indeed, for Matter of Judgment, becauſe the 
Judgment muſt be in the ſame Term, in the Caſe 
of the Amendment, we may as well do it in this 
Term: And we may take ſome Time to conſider 
of it, and tell you what our Opinion is. 

Mr. 7. Gould. I ſhall not now ſay any thing in 
this Cafe, but reſerve myſelf entirely till che Court 
give their Opinion. 

But as to that Caſe you were citing, Perry's 
Cale, the Caſe was Perry and Munday ; for I was 
of Council in the Caſe. There was an Informa- 
tion againſt Perry and Munday tor forging a Bond: 
They laid their Forgery at Sherborn. The Publica- 
tion was at Dorcheſter ; and the Venire was Dor- 
cheſter. The Verdict was for the King. They 
brought an Arreſt of Judgment afterwards ; and 
the Queſtion was debated on the Statute of 16 
and17 of K. Charles II. whether this were not within 
the Statute. Now they are agreed, that that Infor- 
mation, becauſe at Common Law, was without the 
Purview of the Statute. 

L. C. F. Holt. That was an Information upon a 
Penal Law. They queſtion'd whether it was with- 
in the Purview of the Statute 3 and they thought it 
was not help'd by any Statute. That ſhews the O- 
pinion of the Lawyers : They thought it not within 
any of the Statutes of Feofails ; and the Verdict was 
ſet aſide, | 

Mr. Broderick. Yes, my Lord ; and the Court 
awarded a new Yenire Factas. | 

L. C. J. Holt. There is a great Regard to be had 
to Practice. There were great Men at the Bar at 
that Time; and they did not think at that Time 
that it was within the Statute. 

As to what you ſay of Copyholds, it has indeed 
been held, that the Statute did not extend to an Aſ- 
ſignee of Copyhold Lands, or to a Covenant on the 
Alienation of the Copyhold by Leaſe. 

Mr. Att. Gen. It was here argued that —— 

L. C. J. Holt. It was my Opinion, that all Sta- 
tutes extend to Copyholds, if it be for the * 
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nefit of the Copyholder, and not one Jot to the Pre- by the Statute of Henry VI. I ay, I formerly thoughr 


judice of the Owner : And therefore the Reſolution 
of Jobbin's Caſe was that we went on. You muſt 
ſtay till the laſt Day of the Term. 

Mr. Att. Gen, My Lord, I think we have ſhewn 
that it is amendable by the Statutes ; and if not ſo, 
by the Common Law. And we have all Points 
with us. 8 02 

Sir T. Potis. My Lord, I doubt it will be in- 
ſiſted on, that in another Term it cannot be 
amended. 1 ; 

L. C. J. Holt. Move us the laſt Day of the Term. 


It is certainly the Miſpriſion of the Clerk. 


November 28. i. e. The laſt Day of Michaelmas 
Term. 


Sir T. Potis. My Lord, we come in the Caſe 
of the Queen and Mr. Tutchin, it your Lordſhip be 
ready to give your Opinion, 

Mr. Att. Gen. Call Mr. Tutchin (who appeared). 

L. C. J. Holt. I muit deſire you to ſtay in this 
Matter till the firſt Day of the next Term. 

Mr. Att. Gen. My Lord, we did expect your 
Lordſhip would have given your Opinion now. 

L. C. J. Holt. For my Part, I ſhould rather de- 
fire Time till the next Term: But if you are not 
willing to ſtay till then, you mult take ſuch an O- 
pinion as we can give. 

Mr. Alt. Gen. I ſubmit to what your Lordſhip 
ſnall determine. 

L. C. J. Holt. It may be, I may be then of the 
ſame Opinion I am now; but then I may defend 
my Opinion better. I would only put it off to the 
firſt Day of the next Term. 

Mr. Att. Gen. My Lord, I have laid the Matter 
before you; and I acquieſce in what you ſhall think 
fit. | 

Sir T. Powis, Upon the Obſervation of Black- 
more's Caſe, where Lord Cote ſays, the Court can- 
not amend Miſpriſions of Clerks in Proceſs in ano- 
ther Term; if we have not Judgment this Term, 
we ſhall loſe that Advantage. 

Mr. Att. Gen. There are two Points in this 
Caſe: One is, that it is amendable by Common 
Law ; the other, that it is not excepted by the Sta- 
tute of Henry VI. 

Now my Lord Coke fays, Error in Proceſs is 
amendable in another Term. But we ſubmit to the 
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Court: I preſs nothing. 


Mr. J. Poel. Coke ſay ſo: But I believe no 
Man will ſay, that ever a miſtaken Writ was 
amended in another Term. Thercfore he muſt in- 
tend the ſubſequent Proceedings, or Proceſs: It 
may be the Proceedings of the original Entry on 
their Award, that may be amended in another 
Term ; and Coke muſt mean that. There have been 
Entries of Awards amended in another Term; but 
the Miſtake of a Writ was never amended in ano- 
ther Term, that I can find. 

L. C. J. Holt. If we put it off to the next Term, 
and our Opinion ſhould be againſt the Amendment, 
he can be try*d in chat Term. | 

Mr. Att. Gen. My Lord, I ſubmit it to you. 

Mr. J. Powel. We cannot now give ſo full Rea- 
ſons; yet I have enter'd my Opinion in the 
Caſe. | 

Mr. J. Gould. I was ſometime of Opinion, that 
it was amendable by the Statute z but really looking 
on the Caſes that have been cited, that is, the Caſes 
that are in Pleas of the Crown, it is not amendable 


it might be amended by Virtue of the Statute : Bur 
upon Peruſal of Blactmore's Caſe, &c, it ſeems to 
alter my Judgment. But notwithſtanding, I hold, 
that at Common Law it may be amended, For - 
what means all the Caſes that are now extant ; the 
Caſes of Informations, as the Caſe of Sir Humphry 
Bond, &c.? . 

The Caſe cited by 7elverton, in 2 Bulſtrede 25. 
18 72 ſtrong. There were two indicted for Felony, 
and found guilty, The Judge ſaw that it was in 
the ſingular Number, and ſtay'd Judgment: And 
they moved afterwards in another Term; and there, 
by the Judgment of nine or ten Judges, it was 
amended ; and the Men were hoth hang'd. 

Why now, it muſt be by The Statute Law, or 
by the Common Law, that it was amended in that 
— By the Common Law, I ſay, it is amend- 
able. | 

There is a Caſe in Raymond's Reports, 440. It 
is an Indictment on a Certificate of a Juſtice of 
Peace, that [nglefield, being a reputed Papiſt, had 
refuſed to take the Oath of Supremacy, c. Upon 
Not Guilty pleaded, the Jury found the Commiſſi- 
on in hec verba, &c. 

It was objected, That the Certificate was not 
found under Seal of the Juſtices, but only in bc 
verbs : And they did amend it, 

This is the ſame Caſe. And I take it, that ſuch 
a Fault, as does not alter the Iſſue, nor the Trial, 
or Crime, is a Thing that is amendable. 

Now there is Sir Jobn Curſon's Caſe, in 2 Cre. 
It is a ſtrong Caſe. There is an Information againit 
him and his Wife for Recuſancy. The Wife only 
pleaded Not Guilty. The Queſtion was, Whether 
this were right? And whether they ſhould amend 
it? And it was reſolved, that it ſhould be amended. 

The Caſe in Siderfin, that is (1 Siderfin, 243.) 
the Caſe of Percival and Godfry, I do not doubt, 
for my Part, but it is amendable ; and take it as 
ſtrong as this is. They were indicted for a Riot : 
A Venire Facias iſſued Vicecomitibus Canterburie ; 
and it was return'd by one Sheriff. They examin'd 
into the Truth of the Caſe, and they found there 
was but one Sheriff: And the Queſtion was, Whe- 
ther this was amendable? And it was reſolved it 
ſhould be amended ; and alſo that it was amend- 
able at Common Law, 

I muſt conſeſs, J do not fee that there is any Rea- 
ſon in the World againſt it. There is but only one 
Caſe that ſeems to be againſt it; that is the Caſe 
of Theobald and Newton, Styles 307. There indeed, 
by Rolls Opinion, it was not amendable, &c. But 
that is only a ſingle Opinion. 

And as to the Caſe between the King, and 
Read and Dawſon (it ſhould have been two 
Caſes) there *rwas held, That the Statute of 7evs- 
fails does not extend to Informations of Intru- 
ſions; and yet it was ruled, that it ſhould be 
amended, 

Indeed, my Lord Hales, in Keble, 191, 215. 
[He means Twi/den ; Vid, Keble, 191, 198, 215.] 
did hold, that it was amendable within the Statute ; 
and that the Amendment would ſtand in need of it : 
But it was ruled contra; and that it needed not the 
Help of the Statute of Feofails, And I muſt needs 
ſay, if the Caſe of Bradley and Banks, in 2 Croke, 
283. and in Zelverton, 204. were not in the way, 
I think the Writ had been good enough ; for it is a 
Continuance from Day to Day, tho? the Teſte is the 
24th, and the Award the 23d. 

| Now 
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Now, in my Mind, an Award the 23d, of a Writ, 
the 24th, is a perfect Continuance. And the Caſe 
of Bradley, &c. as it is in 2 Croke, 28 3. does not 
contradict this; tho? indeed that Caſe of Bradley, 
as it is in 7elverton, is contrary ; but that ſeems miſ- 
taken. So that I do think, on the whole Matter, 
it is amendable at Common Law. | 


Note, Powis accorded with Gould, that it was 
amendable; but Powel argued contra, that 
it was not. 


L. C. J. Holl. I ſhould have been glad to have 
had Time till next Term, to conſider of this Mat - 
ter: For tho* I am ſatisfied in my Opinion, yet 
perhaps I may not give others that Satisfaction con- 
cerning it, as I might have done if I had had a long- 
er Time, 

I am of Opinion, That this is not amendable, 
neither by the Common Law, nor by the Statutes. 

Firſt, It muſt be admitted, that this is a Fault 
in the Writ, in a Point that is material : That is, 
The Teſte, which ſhould have been Die Lune, the 
23d of Ofober, and it is the 24th : For the 23d is 
the Day that the Defendant has in Court on the 
Return; and that being the Day he has in Court, 
the Teſte of the Writ to continue the Proceſs ſhould 
have been that very Day. 

Now I do not underſtand what my Brother Powis 
ſays, That there is no Interval between one Day 
and another. I would fain know, if a Day be ap- 
pointed for a Man to appear on; and then he has 
another Day given him, when he appears not : As, 
if a Man appears the 23d of October, and there is 
a Day given, the 24th; will not this be a Diſcon- 
tinuance ? No queſtion bur it is : Becauſe he being 
in Court the 2 3d, and having no Direction the 23d 
when to come again, he is out of Court, Then 
ſhall you give another Day behind his Back ? That 
cannot be in Reaſon. His Day in Court is the 23d 
of Ofober ; and that Day he ſhould have another 
Day appointed. He has a Day in the Roll, but 
not in the Writ : That is iſſued behind his Back, 
the 24th; at which Time he is not in Court. 
Then if this be fo, here is a Writ iſſued behind the 
Defendant's Back, and without any Award of the 
Court: For the Award is, Die Lune prox. poſt tres 
Septimanas Sancti Michaelis, which is the 23d of 
October; then there is a Preceptum eſt that Day. 
Now when this Writ iſſues the 24th ; is this Writ 
warranted by the Roll? No, it is not; but another 
Sort of Writ, different from that which the Court 
awarded : Therefore being another Writ than what 
was awarded; where is there any Authority for it? 
Or how can the Jury be diſtrain'd upon it ? 

The Writ that iſſued the 24th, is another Writ : 
For there is a material varying berween the Writ 
that iſſues, and the Award of the Roll; one is the 
23d, the other is the 24th. 

The Day of the Writ is material : And when it 
bears Teſte, it is in the Judgment of the Law a 
Writ of that very Day ; as it was adjudged in the 
Cafe of Owen verſ. Baily, 17 Ch. 2. in a Trover 
and Converſion. 

A Defendant, that is condemn'd in Debt and 
Damages, ſells his Goods bona fide, between the laſt 
Day of Trinity Term and the firſt of Auguſt. After 
he had fold his Goods, the Plaintiff takes out a 
Fieri Facias, Teſted the firſt Day of Trinity Term; 
which was before the Sale, tho' taken out after; 
letting forth, That the 4th or ;th of July, he had 
* — Goods in the Hand of the Vendee; 

or, V. 
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Tho? the Writ was not taken out actually in Tri- 
nity Term, yet bearing Date then, and the firſt of 
Auguſt the Goods were fold ; yet the Writ being 
Teſte'd the firſt Day of Trinity Term, *twas held not 
amendable; and that the Hands of the Vendee 
were bound by it. 

Now this Writ here is, in the Judgrnent of the 
Law, iſſuing out of this Court the 24th of October. 
If we ſhould amend this, what Alteration ſhould we 
make ? We muſt make it another Writ : For a 
Writ that iflues out of this Court the 24th, cannot 
be a Writ that iſſues out the 23d ; and if we amend 
it, we make it as different as poſſibly can be. 

Now why ſhould we amend it? As we now take 
it, by the Statute of Henry VI. the Writ is good 
in it ſelf; but it is not, as the Court awarded it. 
The Meaning of the Statute was not to amend miſ- 
taken Writs, but Miſtakes in Writs : The Statutes 
meant nothing but that. Not that you ſhould 
amend a Writ that was good in it ſelf, and fit it to 
your particular Purpoſe. 

Now here is a Writ executed in the ſame Term: 
Yet to make this Trial to be good, what muſt you 
do by this Amendment? You muſt make it to be 
another Writ : For you muſt make the Writ, even 
contrary to Truth, to be the 23d, which was the 
24th : And therefore it cannot be made good; nor 
can the Trial be made good, You would make it 
the 23d, where it is indeed the 24th; and ſo you 
would change the Nature and Subſtance of the 
Writ. Is not this a material Variance, and diffe- 
rent from the Award of the Court ? | 

Before the Statute of Feofails, if it had been in a 
Civil Caſe, it is help'd by the Statute of the 8th of 
Henry VI. becauſe it is a Diſcontinuance of Pro- 
ceſs, it is help'd by that Statute ; but that Statute 
extends not to this Caſe. I would fain know, whe- 
ther there has been any Amendment, in any Caſe 
of this Nature, ſince the Statute of Henry the VIth ? 
It's true, Teſte's of Writs have been often amended ; 
but that was, where it was a void Teſte; as on a 
Sunday, or out of Term ; or where it is impoſſible, 
as after the Return, Ec. That is a void Teſte, if 
it bear Date on a Sunday, or in the Vacation. 

In Civil Caſes it is amendable ; becauſe it is the 
Fault of the Clerk by miſtaking a Day; as in mak- 
ing it on a Sunday, or in a Vacation-Time: There 
may be Reaſon for it; and it may be amended by 
the Statute of Henry VI. becauſe plainly a Miſtake 
of the Clerk. And on this Reaſon is that Caſe in 
Zelverton, 64. and the Caſe of Bradley and Banks, 
204. There was a Yenire returnable one Day; and 
the Teſte of the Diſtringas was of the ſame Date, 
and the ſame Day with the Teſte of the Venire; and 
that was held amendable, becauſe it is impoſſible 
you ſhall diſtrain before the Return of the Yemre 3 
and the Diſtringas bore Teſte the fame Day with the 
Venire : So that the Teſte was repugnant to the 
Writ it ſelf ; and therefore the Writ is naught in it 
ſelf, becauſe it was to diſtrain a Jury that was not 
ſummon'd. But the Law has always been, That if 
upon the Return of one Writ, there is to be ano- 
ther Writ awarded; that other Writ muſt be Tefte'd 
on the very Day upon which it was awarded, and 
the Return of the former. 

And that Caſe of Bradly and Banks, in 2 Cro, 
and Nelv. is very ſtrong to this Purpoſe. There 
the Perſon came in on the Exigent, and pray*d Oyer 
of the Writ and all Meſne Proceſs : And therein 
appeared 'a Gap, the firſt Proceſs being returnable 
Decimo ſexto Oftobris, and the Appeal being re- 
turnable Quindena Sancti Michaelis, that is, the 
Dad d d 16th 
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16th of October, were well. But the alias Capias 
goes out Teſte'd the 23d of October, which being 
even Days after the Return of the former, that 
was wrong ; for it ſhould have borne Teſte the 16th 
of Oftober, then it had been right; but being the 
23d, there was a Gap; and therefore it was held a 
Diſcontinuance. 

And this is the Practice of the Common. Pleas, tho? 
not ſo much obſerved here in this Court, in Writs 
of Enquiry of Damages: But enquire of them in 
the Common Pleas, and they will tell you, the ſub- 
ſequent Proceſs ought always to bear Teſte the Day 
of the Return of the former Writ. If you go to a 
Capias, either in Outlawry, or to diſtrain a Man 


the ſecond Diſtringas is always Teſted the Day of 


the Return of the firſt; and the third is always 
Teſted the Day of the Return of the Second : And 
if it bear Teſte the next Day, all Proceſs is diſcon- 
tinued, 

Ay, but you ſay, it is a Miſtake of the Clerk. 
It is ſo : But we are to judge of the Thing it ſelf, 
whether it is by way of Negligence, or for want 
of Skill. For aught I know, it may be for want 
of Skill, that it is Tefte'd another Day: But every 
Clerk does not know this. Nay, ſome have pretended 
to know, that it need not bear Date the Day of the 
precedent Writ's Return. Why then might it not 
be an Error in Skill? If he thinks it a right Writ, 


and ſays it muſt be Teſted the 24th, this is want of 


Skill ; and then it is not amendable. And then this 
being a wrong Writ, the Teſte is material; and its 
being Teſte'd the 24th, is a Miſtake ſo material, that 
if it had been a civil Caſe, I ſhould have been 
againſt the Amendment; and therefore much more 
in this Caſe, I think, it ought to be quaſh'd, and 
a new Venire awarded. 


Mr. Att. Gen. If the Court decide it, I canitot 
tell what to ſay. 

Mr. J. Powis, What have you to ſay ? 

Mr. Att. Gen. The Court is divided, and there 
it hangs. 

L. C. J. Holt. I would not be underftood other- 
wiſe than thus : I do not ſay, this Caſe is within 
the Statute ; but I look on it to be ſo material a 
Variance, than it is not amendable. 

Mr. Att. Gen. The Court being divided in their 
Opinion, I know not any Rule to ſtop Judgment. 

Mr. J. Potis. I know not how far it may go in 
criminal Caſes. That which ſway'd with me, was, 
to ſee ſo many bold Amendments in many Caſes ; 
that went with me very far; and which were ſaid 
to be done by Common Law. 

What I ſaid as to coming the next Day, I did 
not rely on it: Tho? it did ſeem to alleviate the 
Thing. But I was ſo tender in the Caſe, that I did 
think it might be better to have a new Trial, I 


have held, in my Opinion, with my Lord Chief 


Juſtice Holt and Mr. Juſtice Powe! a great deal, I 
was tender before in the Point: And I do join with 
my Lord Chief Juſtice Holt and Mr. Juſtice Powel, 
that there ought to be a new Trial, and a new Di- 
ſtringas. 

Mr. Att. Gen. With a Rule, I ſubmit ; but 
without a Rule, I would have ſigned Judgment. 

Mr. Mountague. My Lord, We move to ſet aſide 
this Trial, becauſe it is irregular. 

Mr. Att. Gen, If you make a Rule, we need 

not diſpute it. | | 

Mr. J. Powel. Judgment goes of courſe, unleſs 
you ſtop it. | 
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Mr. Att. Gen. There is no Rule to ſtop it: And 
then I can ſign my Judgment. 

Mr. Mountague. My Lord, tho? the Court can 
make no Rule for an Amendment, becauſe the 
Judges are divided about that Point; yet I humbly 
conceive, your Lordſhip, and the relt of the Judges 
do agree, that the Writ, as it now is, is naught ; 
and therefore I hope you will let us have a Rule to 
ſtay Judgment. 

L. C. J. Holt, Mr. Attorney, They have been 
moving to have a new Trial. 

Mr. Att. Cen. *Twould be a Breach of Duty in 
me, not to ſign my Judgment, if you don't make a 
Rule while it is under Conſideration, 

L. C. J. Holt. Here was Leave given to move 
in Arreſt of Judgment; and there is no Rule for 
ſigning Judgment. 

Mr. Att. Gen. There is no Rule to ſtop it. 

Mr. Mountague. What is the Rule that was 
made upon my firſt Motion? 


Clerk reads, Die Martis proximo, &c. 


Mr. Mountague. We take it, that tho' the Court 
be divided about the Amendment; yet ſince there 
can be no Amendment, the Writ being naught, we 
ouſcht to go to a new Trial. 

Mr. 7. Potocl. By all Means, go to a new Trial. 

Mr. 7. Powis. It is in a Caſe that was never ſo 
much look'd into before. 

Mr. Att. Gen. If we muſt have a new Trial in 
this Caſe, we are in a worſe Caſe than I thought we 
were ; for weare to begin Proceſs again, But if a 
Rule be made, we muſt ſybmir. 

Mr. Mountague. There was a Rule made at the 
Side Bar, upon my Motion there, That all Things 
ſhould ſtay. 

Mr. Att, Gen, That was not a Place to move 
for a Rule, 

L. C. J. Holt. That is to ſtay in ſtatu quo they 
—4 then. There is no Rule for Judgment to 

ay. 

Mr. Att. Gen. If on Motion to arreſt Judgment, 
tbe Judges of the Court are divided, I have heard it 
faid, that Judgment may be enter'd. 

Mr. J. Powis. I ſaid at the Beginning, I was in- 
clinable to have a new Trial. 

L. C. 7. Holt. I know not what you mean, You 
ſaid, you were inclinable to have it amended: 1 
would have it amended, if I had followed my 
Fancy, 

Mr, 7. Powel, If my Brother bas changed his 
Opinion, he may : For we have been arguing, that 
we may change our Judgments, 

L. C. J. Holt. You have any Time to-day to 
move it again. Put us in mind of it : I may change 
my Mind too, it may be. 

Mr. J. Powis, I judge not how it may go in 
criminal Matters: But all are of Opinion, that it 
ſhould not ſtand as it does. 

L. C. J. Holt. The Court is divided that it 
ſhould be amended ; but not that it is well as it is: 
And that is Mr. Attorney's Motion, to alter what 
is to be amended, 


Mr. J. Powel. Mr. Attorney'makes no Motion 


for a Rule; but would have it ſtay as it does. 

I. C. J. Holt. That it may remain in ſtatu quo. 

Mr. Att. Gen. If you cannot agree in your 
Judgment, I ſubmit it to you, whether I may not 
enter Judgment for the Queen, tho? it be not a- 
mended. 

Mr. Mountague. We hope Mr, Attorney ſhall 

not 
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not be permitted to ſign Judgment in this Caſe: 
For tho? 'tis true, that there can be no Amend- 
ment, becauſe the Court is divided; yet I do not 
apprehend that it is right as it is. | 

Mr. Alt. Gen. If the Court be divided, no Rule 
can be made. 

Mr. J. Powis, Let there be a new Trial. 5 

Mr. Mountague. Mr. Attorney, The Court would 
have a new Trial: And I think you had better 
do ſo. 

Mr. Att. Gen, I want none of your Directions. 

Mr. Mountague, 1 may take notice of what the 
Judges fay. | | 

L. C. J. Holt. And he will make uſe of what 
we ſay, as far as is convenient for him, 

Mr. Att. Cen. But Mr. Mountague muſt not pre- 
tend to give Directions, what I am to do. 

Mr. Mountague. I don't give you Directions; 
but I hope I may take notice of what the Court 
lays. | 

L. C. J. Holt. Mr. Attorney, We believe you 
don't want their Advice. 

Mr. Att. Gen. But they are very ready to 

ve it. 
a Mr. Mountague. J only took notice to Mr. At- 
torney, how far the Court was agreed: And only 


moved that the Rule, which I did conceive was d 


pronounced by the Court, might be taken, 

Mr, Att. Gen. You moved to no Purpoſe. | 

Mr. Mountague. I take it, that Mr, Juſtice 
Potois is for a new Trial. 

Mr. J. Powis. Yes, Iam ſo. It is a nice Caſe, 
and has never been conſider'd fully before. 

Mr. Mountague. I hope now we have done. 

Mr. Att. Gen, If I hear what Rule the Court 
makes, I ſhall ſubmit. . 

Mr. Mountague, I hear the Pleaſure of the Court 
is, that the Rule ſhall be for a new Trial. 

L. C. J. Halt. You muſt have a new Venire 
Facias. 

Mr. Att. Gen, That cannot be, with Submiſſion: 
A new Venire we cannot have. 

L. C. J. Holt. You muſt have a new Trial. 
The Jury have given their Verdict; whereas they 
appeared to a wrong Writ, and ſo the former 
Trial is not warranted. 

Mr, Att. Gen. I think they are warranted to ap- 
pear by the Return of the Yenire; and that we 
muſt go back, but where the Fault is, which is only 
but where the Diſtringas is made out: So that a Di/- 
tringas de novo is to be for the ſame Jury. But I will 
meddle no more in it, without particular Order. 

L. C. F. Holt, Do what you will ; we will give 
you no Direction. We quaſh this Trial. 

Sir T. Powis. My Lord, If you quaſh this Trial, 
then we are to begin again, 

Mr. Att. Gen. If the Court is of Opinion that 

there ought only to be a new Diſtringas 1fſued, and 
we can go back no further; I am afraid we ſhall 
never come right, 
Mr. J. Powel. The Difficulty is in right award- 
ing the Diſtringas, becauſe it does not bear Date 
with the Return of the Venire. But then conſider 
where you are: If you bring him on a new Trial, 
he can challenge any one that has given a Verdict 
before. 

L. C. J. Holt. It is a Diſtringas to ſummon that 
Jury, but it is without Tete: And that Jury hav- 
ing given their Verdict, they are not to ſerve a- 
gain, 

Mr. Att. Gen. I am ſure, according to Autho- 
rities, they muſt begin where the Fault was, 
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L. C. J. Holt. 1 ſhould have thought the Yenire 
de novo had been proper: For this Diſtringas bear- 
ing Teſte out of Time, and that being 


—— 
executed, there ought to be a new Diſtringas, which 


is to be founded on a new Venire. 
Mr. Att. Gen. If you do quaſh this Trial, I ſup- 


poſe your Lordſhip will make ſome Award for a'new 
P e Award IT a ne 


ne. 
L. C. J. Halt. We leave it to you. 
Mr. Att. Gen. I cannot enter it. 4 
Mr. 7. Poel. We muſt grant a Venire de novo; 
which we cannot do without quaſhing this Verdict 
and that is the way to try him again. 
Mr. Ai. Cen. My Lord, I am far from think- 
ing I can alter your Rule; but I can't tell how to 
follow it, | WT 
L. C. J. Holt. What we do is ex abundanti, 
more than we are bound to. We can leave you to 
do what you can: The taking out the Yenire. and 
Diſtringas, are Things of courle. | 
Mr. Alt. Gen. I think there is a Neceſlity to ex- 
plain my Meaning. I don't pretend to direct what 
you mult do; but you ſl direct what is to be 
done: I cannot award a Venire. SARS 
L. C. J. Holt. It is taken out of Courſe. You 
may award that as well as the firſt, if it may be 


one. 8 
Mr. Att. Gen. How can that be done, ſeeing you 
quaſh the Diſtringas ? . 

Mr. J. Powel, That is the Award of the Court, 
and does not hinder you from taking out a new 
Vemre. 5 ft 

Mr. Att. Gen. I cannot do it without the 
Court. When you quaſh this, you muſt award 
another. 

L. C. J. Holt, We do award it. 

Mr. Att. Gen. I remember in the Caſe of Fitz- 
walter, when they quaſh'd the Trial, they order'd 
a new one ſhould be had, Cc. 5 

L. C. J. Holt. If we make an Award, and you 
dor?t like it, you will not comply with it: Therg- 
fore we leave you to take it out as you will. 

Mr. Att. Gen. You muſt order a new Venire; I 
cannot award a new one elle. 

L. C. J. Holt. You muſt have a Venire Facias. 

Mr. Att. Gen. That muſt be the Judgment of 
the Court then, For if I award it, it muſt be by 
Order of Court. 

Mr. J. Gould. You had better declare de novo. 

Mr. Att. Gen. I am fearful of what I do. I hope 
the Court will diſcharge me. 

L. C. J. Holt. When a Trial is d and ſet 
aſide for any Irregularity of the Trial, that Jury is 
diſcharged: All the Pannel is diſcharged, and there 
mult be a new Pannel. 

Mr. Att. Gen. How will that a ? 

L. C. J. Holt. If it appear 2 Diftringas 
did not iſſue as it ought, every thing ſhall be en- 
ter'd at large on the Rule: That the Diftringas 
did not iflue till the 24th of Oflaber; there- 
fore they will conſider, that the Verdict ſhall be 


ſet aſide, | a 
Mr. Att. Gen. And that we ſhall have Leave to 
to a new Trial. 
L. C. J. Holt. Preſumptum eſt. 
Mr. Att. Gen. If you pleaſe to make the Rule 
then, I ſubmit. 


L. C. J. Holt. We will adviſe how to make the 
Rule. | 


2» 


It was never afterwards thought proper to iry bim 
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CLEXXI. The Trial of Captain Tous GREEN, and his 
Crew, at the High Court of Admiralty of Scotland, for 
Piracy, March 14. 170. 4 Ann. 


HE Lords of Her Ma- 
<3 jeſty's Privy Council 
1 1 [al having taken * Precog- 
& nition of the Grounds of 

the Information againſt 
Captain Thomas Green, and others of his Crew; 


As alſo, the Lords of the 

Privy Council thought fit at the ſame Time, to ap- 

int Aſſiſtants to the Procurator-Fiſcal of the High 

rt of Admiralty, for the better ordering and 

carrying on of the ſaid Trial, according to the 
Tenor of their Act following. 


T Edinburgh, the Thirteenth Day 
7 February, 1705 Nears. Com- 
mittee * anent Captain Green and his 
Crew, + Sederunt Lord Chancellor, 
Marguis of Anandale, Earls of Haddington, Leven, 
Ruglen, Lords Yeſter, Belhaven, Ad- 
vocat, * Theſaurer-Deput. Anſtru- 
ther, Sir John Home, and Ormil- 
toun, Younger. It's the Opinion of the Committee, That 
my Lord Chancellor ſhould write to Court, for Remiſ- 
ſions to Charles May, Chyrurgeon ; Antonio Ferdi- 
nando, Cook's Mate; Antonio Franciſco, Captais”s 
Man; George Haines, S/ewart ; George Glen, Qyar- 
ter-Maſter; Alexander Taylor, Fore-Maſt-Man : 
And that the Trial againſt Captain Green and bis 
Crew, ſhould be purſued before the Admiral-Court ; 
and that Aſſeſſors ſhould be named to the Judges, and 
Aſſiſtants to the Procurator- Fiſcal, 


Sic ſubſcribitur, 
TWEEDALE, Cancel. J. P. C. 


®* about. 
+ Preſent. 


* Treaſurer- 


The above Report of the Commute, 
anent Captain Green Commander of 


} Theſe 


the Ship the Worceſter, being upon the 

| Day and Date of + thir Preſents, read 

» Same. min Preſence of the Lords of Her Ma- 
+ Approved. jeſty's Privy Council, and the * ſamen 


was Voted and Approven. And the 

ſaid Lords did thereby Nominat and 

Appoint Sir James Stuart, Her Majeſty's Advocat, 
Sir David Dalrimple, and Mr. William Carmichael, 
Her Majeſty's Solicitors; Sir Patrick Home, Sir Gil- 
bert Eliot, Mr. Alexander Mackleod, and Mr. 
Francis Grant, to be Aſſiſtants to Mr. Alexander Hig- 
gins, Procurator-Fiſcal to the High Court of Admi- 
ralty, in proſecuting the Libel and Indiftment to be 
wen at his Inſtance, againſt the ſaid Captain Green 
and his Crew, before the ſaid Court, to the final End 
and Deciſion thereof. And the ſaid Lords declared, 
That they would next Council-Day name five of their 
own Number, to be Aſſeſſors to the Fudges 
of Admiralty, during the Dependance 


*7, rial. 
| of the aforeſaid * Proceſs: And recom- 


mended to the Lords of + Theſaury, to 
pay the Lawyers that are employ'd to + Treaſury. 
be Aſſiſtants accordingly, 

Extrafted by me, 


GILB. ELIOT, Cls. Sti. Concilii. 


Whereupon the Judge of the High Court of Ad- 
miralty did preſent to the Lords of Council a Pe- 
titionz ** That ſince the Trial was order'd to be 
„ made before him, of the foreſaid Crimes inform- 
ed againſt Captain Green and his Crew; and that 
* the Matter appear'd to be of great Importance; 
* he might have, according to Cuſtom in the like 
« Cafes, Aſſeſſors appointed and joined with him, 
« by the Authority of Council, for his A ſſiſtance 
« in the ſaid Trial.” Whereupon the Lords of Her 
Majeſty's moſt Honourable Privy Council did No- 
minate and Appoint, the Earl of Loudoun, Lord 
Belhaven, Lord Arniſtoun, Sir Jobn Home of Black- 
adder, and John Cockburn younger of Ormiſtoun, to 
be Aſſeſſors to the foreſaid Judge; and aſſiſt and 
vote with him in the Trial, at the Procurator-Fiſcal's 
Inſtance, againſt Captain Thomas Green, Commander 
of the Ship the Worceſter, and others of his Ship's 
Crew, before the ſaid High Court of Admiralty ; 
for their being guilty of Piracy, and other Crimes; 
and that to the final End and Deciſion thereof ; as an 
Act extracted and ſigned by the Clerk of Coun- 
= extant in the Records of the ſaid High Court, 

ars. 


Follows the Court of Juſticiary of the High 
Court of Admiralty, with the whole Trial, as 
it proceeded before the Judge of Admiral!y, 
and the Aſſeſſors above appointed. 


CURIA JUSTICIARIA ſupreme Curie Admi- 
ralitatis tenta in Pretorio, vel nova Seſſionis 
Domo Burgi de Edinburgh, quinto die Menſis 
Martii, 1705. per Judicem difte Curie, & 
per Honoratiſſimos Viros, Joannem Comitem de 
Loudoun, Joannem Dominum de Belhaven, 
Dominos Robertum Dundas de Arniſtoun, Jo- 
annem Home de Blackadder, & Joannem 
Cockburn de Ormiſtoun, Ae res. | 

Curia legitime affirmata. 


The ſaid Day, the ſaid Earl of Loudoun, Lord 
Belbaven, &c. produced the Act of her Majeſty's 
Privy Council above-mentioned, appointing them 
to be the Aﬀeſſors to the ſaid Judge. 

Thereafter the ſaid Aſſeſſors took the Oath of 
Allegiance and ſigned the ſame, with the Aſſurance, 
and took the Oath de fideli adminiſtratione, and were 
thereupon admitted and received, 


Intran. f 
Captain Thomas Green, Commander of the Ship 
called the Worceſter, now in Bruntiſland Harbour. 
Captain 


1704. Scotland. 


Capt. Jobn Madder, chief Mate of the ſaid Ship. 
Jobn Reynolds, ſecond Mate of the ſaid Ship. 
Thomas Linſtead, Aſſiſtant to the deceaſed Super- 


cargo of the ſaid Ship. 
James Burn, Boatſwain of the ſaid Ship the Wor- 
ceſter. 


James Sympſon, Gunner. 

Andrew Robertſon, Gunner's-Mate. 
Jobn Brucklie, Seaman, 

George Kitchen, Seaman. 

Henry Keigle, Carpenter, 

Samuel Urlines, his Mate, 

George Haines, Steward of the ſaid Ship, 
Daniel Stringman, Cook. 

Samuel Wilcocts, Chyrurgeon's Mate. 
George Glen, Seaman there, 0 
Henry Barnes, Seaman there. 
Alexander Taylor, Seaman there. 

And Jobn Bannantyne, Seaman there. 


All of them indicted and accuſed at the Inſtance 
of Mr. Alexander Higgins, Advocate Procurator-Fif- 
cal to the High Court of Admiralty, for the Crimes 
of Piracy, Robbery, and Murder, in Manner men- 

| tioned in the two ſeveral Indictments 


6 Crcerniag raiſed againſt them * thereanent, and 
the ſame. whereof Þ the Tenor follows : Cap- 
+ Contents. tain Thomas Green, Commander of the 


Ship called the Worceſter, now in 

Bruntiſland Harbour, Captain John Madder chief 
Mate of the ſaid Ship, 7obn Reynolds ſecond Mate 
of the ſaid Ship, Thomas Linſtead Aſſiſtant to the 
deceas'd Supercargo of the ſaid Ship, James Burn 
Boatſwain of the ſaid ** James Sympſon Gun- 
ner of the ſaid Ship, Andrew Robertſon Gunner's 
Mate, Fob: Brucklie Seaman there, and George 
Kitchen Seaman there, all Priſoners 
You, and * ilk one of you are accuſed 
and indicted at the Inſtance of Mr. 
Alexander Higgins, Advocate Procurator-Fiſcal to 
the High Court of Admiralty, of the Crimes of 
Piracy, Robbery, and Murder, in manner after-men- 
tioned, viz, That by the Law of God, the Laws 
of Nations, of this, and of all well govern'd Realms, 
the Crimes of Piracy, Robbery, and Murder, are pro- 
hibited, under all higheſt Pains ; and that by the 
Laws of this Realm, the faid Crimes are prohibit 
under Pain of Death, and +Elicheatrof 
Moveables, Nevertbeleſ it is of Ve- 
rity, that Captain Thomas Green, Com- 
mander of the Ship called the Morceſter, now in 
Bruntiſland Harbour, and his Crew, 

* Of contriv* are guilty, Art and Part of the ſaid 
ing and al- Crimes, or one or other of the ſame, 
* in ſo far as the ſaid Captain Thomas or 
his ſaid Crew, having ſailed from Eng- 

land, in the ſaid Veſſel the Worceſter, upon Pretence 
of Merchandizing towards the Eaſt- Indies; the fore- 
ſaid Captain, and his ſaid Crew belonging to the 
laid Veſſel, did, upon one or other of the Days of 
the Months of February, March, April, or May, 
in the Year 1703. rencounter, or meet with ano- 
ther Ship ar Veſſel, failed by its own Men or Crew, 
upon the Coaſt of Malabar, near Calecute; and the 
laid Veſſel bearing a red Flag, and having Engliſh 
or Scots aboard, at leaſt ſuch as ſpoke the Eugliſb 
Language; the ſaid Captain Thomas Green and his 
Crew, after ſome * Intercommuning 
with them, did, without any lawful 
Warrant, or ajuſt Cauſe, attack the 
ſaid other Veſſel, or Ship, while expecting no ſuch 
Treatment; and invading her firlt by their Sloup, 


* Every one. 


Þ+ Forfeiture. 


* Diſcourſe. 
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which they had manned wich Guns and other Arms 
for that Purpoſe, they fell upon the ſaid other Veſ- 
ſe] in an hoſtile Manner, by ſhooting of Guns and 
otherways ; and after ſome Time ſpent in Fighting 
againſt her by their Sloup, and partly by the a 
38 of the ſaid Thomas Green's Ship > 
orceſter, they overcame, and boarded the ſaid 
other Veſſel, and having ſcized their Men, they 
killed them, and threw them overboard, and then 
carried, or cauſed to carry away the Goods that were 
aboard the ſaid other Veſſel, to their ſaid Ship the 
Worceſter ; and then diſpoſed upon the faid Ship, 
by ſelling her a Shore on the ſaid Coaſt, Which 
Crime, being a wicked Piracy committed by Sur- 
prize in Parts ſo remote, and probably with all the 
Caution the Committers could uſe for concealing 
thereof, and for preventing Diſcoveries, comes now 
to be diſcovered in the ſeveral Parts and Circum- 
ſtances of the Action, and by ſuch as were preſenc 
thereat 3 which being all conjoyn'd, does make up 
and infer the foreſaid Crime objected, and are as 
follows, viz. That the foreſald Rencounter and 
Fight betwixt Capt. Green and his Crew, and the 
ſaid Veſſel the Morceſter, and the foreſaid other Veſ- 
ſel taken by her, happen'd on the ſaid Coaſt as 
above: Likeas, at the ſame Time, one or more of the 
ſaid oy the Worceſter, her Crew being on Shore, 
and at ſome diſtance from the Sea, heard the ſaid 
Shooting, which brought the ſaid Perſons to the 
Shore, where they, at leaſt the Chyrurgeon of the 
ſaid Ship the Vorceſter one of them, ſaw her riding 
at a good Diſtance from the Shore upon her Birth 
(as they ſpeak) and having the cther Ship at the 
Stern, as 1t were tied or towed to her, as being the 
Veſſel they had maſter'd or overcome, as ſaid is. 
Likeas, the ſaid Chyrurgeon did ſee the Boat be- 
longing to the faid Ship the Worceſter coming a- 
ſhore from her, and the Chyrurgeon 
+demandingat ſuch of the Crew as were Aling. 
in her, what had brought them a- 
ſhore : They anſwer'd that they had been Buſting 


(a Sea-Term uſed for fitting and trimming a Ship for _ 


fighting) and they had drunk, ſpilt, or ſtaved all 
their Water, and they were come for a new Su 
ply: And when a little Time thereafter the ſaid 
Chyrurgeon went aboard the ſaid Ship the Mor- 
ceſter, he perceived the Deck thereof lumber'd and 
cover'd, and in a confuſed Manner, with Balls, 
Boxes, and Goods ; whereof when he aſked the Rea- 
ſon, John Madder, one of the * Pan- 

nels, and a principal Actor in the En- * Perſons in- 

gement, anſwer'd, Damm you; what 4#ed. 

tk you to do to enquire, meddle with 

your Plaiſter-Box. And when the Chyrurgeon went 
down to his Station and Cheſt, he called for one of 
the Blacks Antonio Ferdinando, and one Duncan 
Mokay now dead, and another in order to dreſs 
them; but when he aſked what way they came by 
their Wounds, they declined to anſwer ; whereupon 
the Chyrurgeon refuſing to dreſs them, if they would 
not tell him how they got their Wounds, the ſaid 
Jobn Madder came to the Chyrurgeon in a Paſſion, 
and aſked what was his buſineſs to aſk ſo many 
Queſtions, when he did fee the Wounds ſo plain be- 
fore him, calling him a Blockhead for not dreſſing 
them; and at length the Conteſt was ſo warm 'be- 
twixt the ſaid Madder and Chyrurgeon, that Mad- 
der charged him to aſk no more Queſtions, and 
he charged the Men wounded, not to anſwer a 
Word : And further ordered him back to the 
Shore, which the Chyrurgeon was forced to comply 
with; where the Chyrurgeon meeting with — 


— 2 
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de Oliuera the + Linguiſter, afked 
+ Interpreter. him whether he ſaw any of the Wor- 

ceſter's Men that had carried the fore- 
ſaid Ship ſo taken into Keilon River, and the Lin- 
guiſter anſwered, that he had not, but that they 
were ſome of the Worceſter's Company, who as ſoon 
as they had brought her in and made her faſt, rook 
their Boat and went directly on Board : The Ship 
taken being carried into Keilon River as ſaid is, where 
ſhe was left with herYards and Top-maſts down, all 
unrigged : And the ſaid Linguiſter told the Chyrur- 
geon further, that one Coge Commodo complained he 
had bought the ſaid Ship taken too dear ; whereby it 
appears that the ſaid Ship taken by Violence, was 
fold in manner aforeſaid. Likeas, for further Evi- 
dence of the ſaid Piracy, ſince the Time that John 
Reynolds one of the Pannels was ſeized with the reſt, 
for his Acceſſion thereto, there was found a Letter 
wrote to him by one Sarab Newlands, bearing Date 
January the 6th, wherein ſhe tells him, That the he 
had been baſely wicked, yet ſhe ſhould be ſorry to hear be 
were guilty of any thing that might bring him 10 the 
Gallows ; and therefore adviſes him to confeſs ; ad- 
ding, that in his own Lelter which ſhe had ſeen, be 
ſays, - That ſome of their Men had baſely confeſſed 
(which ſays he) implies that they were guilty, And 
when Reynolds was queſtioned upon his Letter, he 
acknowledged that he had wrote a Letter to his 
Wife the ſaid Sarab's Siſter, which had occaſioned 
her writing the ſaid Letter to him; and thereupon he 
produced the Copy of the ſaid Letter to his Wife, 
which agrees with what Sarah ſays, as the ſaid Copy 
and Sarab's Letter both put in the Clerk of the Ad- 
miralty's Hands, to be ſeen by the Pannels, bear. 
And further, George Haines one of the Crew of the 
faid Wereceſter, ſince his coming to Scotland, and 
when at Bruntiſland, being aſked by 
one James Wilkie, Taylor, + Burgeſs 
of Edinburgh, ſome Day in Ofober laſt, 
about his Brother Andrew Wilkie, who went Chyrur- 
geon in Captain Drummond's Ship, if ever the ſaid 
Haines had ſeen the ſaid Andrew Wilkie in his Voy- 
age, he flew in a Paſſion, and ſaid, what Devil was 
his concern with Captain Drammond ? Upon which 


+ Citizen. 


James Wilkie forbearing a little till he ſhould be 


calmer, aſked the ſaid Haines, whether he had heard 
or ſeen any Scots Ship coming to or from the Eaſt- 1n- 
dies during their Voyage? Haines anſwered, that when 
they were upon the Coaſt of Malabar, a Dutch Ship 
informed them, that one Capt. Drummond, com- 


manding a Scots Ship, and having a Sloop in Com- 


pany, was turned Pirate. Upon which Haines and 
they manned their Ship to be in readineſs, but ſaw 
him not ; only a little thereafter Haines added, that 
he had in his Cuſtody, the Time the ſaid Ship the 
Worceſter was ſeized, which he would not have fallen 
into the Scizer's Hands for twice the Value of the 
Ship, but that he had thrown it over- board; adding 
further, that there was ſtill in the Ship what would 
never be found by the Seizers, unleſs they pulled her 
Board from Board, tho? he knew where the Thing lay. 
Likeas, when after the ſaid James Wiltie departed, 
one Anna Seaton in Bruntiſland, did at his Deſire fur- 
ther enquire at Haines about Captain Drummond's 
Ship; he anſwered, that he ſaw they had a Deſign 
to pump him, but that they ſhould not be the wiſer 

of him: At all which Paſſages, Ken- 


* Inhabitant. meth Mackenzie * Indweller in Cannon- , 


| gate was a preſent Witneſs. Andthe ſaid 
Anna Seaton did further tell the ſaid Kenneth Mackenzie, 
that when ſhe expoſtulate with Haines for his being in 
Paſſion, as ſaid is; he anſwered, that he knew more 


of Captain Drummond than he would tell at that 
Time; and that if the ſaid Andrew Wilkie was with 
Captain Drummond, he would not be ſeen again. And 
further, the ſaid Anna Seaton heard the ſaid Haines 
own and declare their ſaid Wickedneſs ; and ſhe and 
William Wood, one of the Gunners of her Majeſty's 
Artillery, with one Jobn Henderſen 
Writer in Edinburgh, being in Sep- + Clerk for 
tember laſt, in Anna Seaton's Mother's Law Haft. 
Houſe, after having drunk one Health . 
or two; the ſaid Haines, who was there 
preſent, fell in a melancholy Fit, and expreſs'd him- 
ſelf, That it's a Wender, that ſince we did not fink at 
Sea, God doth not make the Ground to fwallow us up for 
the Wickedneſs that has been committed during the laſt 
Voyage, on Board of that Old Bitch Beſs, pointing to 
Captain Greer's Ship. And further, the laid Haines 
ſaid, That if what the ſaid Jobn Madder had done 
in the ſaid Voyage were well known, he deſerved as 
much as his Uncle Madder met with at Amſterdam, 
who was there burnt in Oil, for attempting to burn 
their Ships. And when at another Time, the ſaid 
Anna Seaton told Haines, that ſhe had an old Sweet- 
heart who went away with Captain Drummond, and 
would gladly hear ſome Tidings, whether he was 
dead or alive; the ſaid Haines, who 
was then a * Suiter to Anna Seaton, aſ- Steet- 
ſured her, ſhe would never ſee him _ ** 
again, if he was in Drummond's Ship. 
And for a further Confirmation of the 
Truth of the ſaid Piracy, when a Committee of 
Council was ſent to Bruntiſland, to cauſe Search and 
unload the ſaid Veſſel, it was found by the Skip- 
= and Seamen employed, that the Goods aboard 
er were not ſtow'd as Merchant Goods uſed to be, 
but were found in the Hold in ſuch Confuſion, as if 
taken by Piracy, and no otherways, Likeas, when 
the ſaid Ship the Yorceſter was ſeized, the ſaid John 
Madden being queſtion'd about Captain Drummond's 
Ship, he took out of his Pocket, or at leaſt ſhew'd 
in his Hand, the Seal of the African Company,which 
he could never lawfully have got. By all which, 
they being joined and connected together (as a Diſ- 
covery of ſuch a Wickedneſs practiſed in ſuch remote 
Parts, and ſo induſtriouſiy and obſtinately endea- 
vour'd to be concealed, deſerves to be) the ſame in 
all the Points and Circumſtances thereof, at leaſt ſuch, 
and fo many of them as are Þ relevant, 
and are offered to be proven by a cu- f Sufficient 
mulative Probation, doplainly amount 7, n 
to ſuch a plenary Evidence, as may : 
fully convince all impartial Men, that 
the aforeſaid Captain Green and his ſaid Crew, are all 
and each of them guilty, Art and Part, of the fore- 
ſaid Crimes of Piracy, Robbery, and Murder, or one 
or other of them above charg'd ; which 
being found by a Verdict of an + Aſ- + Foy. 
ſize before the Judgeof the Admiralty, 
and the Lords A ſſeſſors appointed by the Lords of 
the Privy-Councii, the forenamed Perſons, and each 
of them, ought to be puniſhed by Sentence of the 
ſaid Court, with the Pain of Death, and Confiſca- 
tion of their Moveables, to the Example and Terror 
of others, to do or commit the like in Time coming, 


Additional Concluſion to the Indiftment, at the Inſtance 
of Mr. Alexander Higgins Procurator- Fiſcal to the 
Court of Admiralty, againſt Captain Green, &c. 


Viz. HAT che Concluſion of the ſaid Indict- 
ment given on Saturday the ſeventeenth 
Inſtant, bearing the Pain of Death, and of 1 


1704. Scotland. 


and Confiſcation of Moveables, ſhould extend to the 
Eſcheat and Confiſcation of the ſaid Ship and Cargo, 
by reaſon of the foreſaid Crime and Piracy ; and 
that the ſaid Captain Thomas Green, &c. ſhould an- 
ſwer to the foreſaid Concluſion, as thus explained, 
and extended to the Confiſcation of the ſaid Ship 
| and Cargo, as in Caſe of Piracy, the 
5th of March, which is the Day of 
+ Compearance aſſigned to the ſaid 
Pannels, or at leaſt upon the 6, 7, 8, or 9 Days of 
March thereafter, as the true Import, or at leaſt a 
clear Conſequent of the foreſaid Crime and Indict- 
ment given thereupon : The Lift of 
Witneſſes and * Aſſizers remaining 
the ſame, as ſubjoined to the ſoreſaid 
principal Indictment. Sic Swbjcribitur 
ALEXANDER HIGGINS. 


+ Appearance. 


* Turors. 


Enry Keigle Carpenter in the Ship called Wor- 
ceſter, now in Bruntiſiand Harbour, Samuel 
Urlines his Mate, George Haines Steward of the ſaid 
Ship, Daniel Stringman Cook of the ſaid Ship; 
Samuel Wilcacks Chyrurgeon's Mate, George Glenn 
Seaman there, Henry Barnes Seaman there, Alex. 
Taylor Scaman there, and Jobn Bannantine Seaman 
there; all of Captain Thomas Green Commander of 
the ſaid Ship his Crew: You, and ilk one of you are 
accuſed and indicted at the Inftance of Mr. Alex. 
Higgins Advocate, Procurator-Fiſcal to the High 
Court of Admiralty, of the Crimes of Piracy, Rab- 
bery and Murder, in Manner after-mention*d, viz. 
That by the Law of God, the Laws of Nations, of 
this, and of all other well-govern'd Realms, the 
Crimes of Piracy, Robbery and Murder, are prohibite 
under all higheſt Pains : And that by the Laws of 
this Realm, the ſaid Crimes are prohibite, under 
Pain of Death, and Eſcheat of Moveables. Never- 
theleſs, it is of Verity, that Captain Thomas Green 
Commander of the Ship called the Morceſter, now in 
Bruntifland Harbour, and his Crew, are guilty, Art 
and Part, of the ſaid Crimes, or one or other of the 
Seamen, in ſo far as the ſaid Captain Thomas, or his 
ſaid Crew, having failed from England in the ſaid 
Veſſel the Worceſter, upon Pretence of Merchan- 
dizing towards the Eaſt-Indies, the foreſaid Captain 
and his ſaid Crew belonging to the ſaid Veſſel, did 
upon one or other of the Days of the Months of Fe- 
bruary, March, April or May, in the Year 1703, ren- 
counter and meet with another Ship or Veſſel, failed 
by its own Men or Crew, upon the Coaſt of Malabar 
near Calecule; and the ſaid Veſſel bearing a red Flag, 
and having Eugliſb or Scots aboard, at leaſt ſuch as 
ſpoke the Exgliſb Language, the ſaid Captain Thomas 
Green and his Crew, after ſome ä 
with them, did without any law ful Warrant, or ju 
Cauſe, attack the ſaid other Veſſel or Ship, while 
expecting no ſuch Treatment; and invading her firſt 
by their Sloop, which they had manned, and fur- 
niſhed with Guns and other Arms for that Purpoſe; 
They fell upon the ſaid other Veſſel in an hoſtile 
Manner, by ſhooting of Guns and otherways; and 
after ſome Time ſpent in fighting againſt her by 
their Sloop, and partly by the approaching of the 
ſaid Thomas Green's Ship the Worceſter, they over- 
came, and boarded the ſid other Veſſel, and having 
ſeized their Men, they killed them, and threw them 
over-board, and then carried, or cauſed to carry 
away the Goods that were aboard of the ſaid other 
Veſſel to their ſaid Ship the Worceſter, and then diſ- 
poſed upon the ſaid Ship, by ſelling her aſhore on 
the ſaid Coaſt. Which Crime being a wicked Piracy, 
committed by Surprize in Parts ſo remote, and pro- 


for Piracy. 
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_ with all the Caution the Committers could 
uſe for concealing thereof, and for preventing Diſ- 
coveries, comes now to be diſcovered in the ſeveral 
Parts and Circumſtances of the Action, and by ſuch 
as were preſent thereat : Which being all conjoyned, 
does make up and inter the foreſaid Crime objected, 
and are as follows, viz. That the foreſaid Ren- 
counter and Fight between Captain Green and his 
Crew, and the ſaid Veſſel the Worceſter, and the 
foreſaid other Veſſel taken by her, happen'd on the 
ſaid Coaſt as above: Likeas, at the ſame Time, one 
cr more of the ſaid Ship the Forcefter, her Crew 
being on Shore, and at ſome Diſtance from the 
Sea, heard the faid ſhooting, which brought the ſaid 
Perſons to the Shore, where they, at leaſt the Chy- 
rurgeon of the ſaid Ship the Worceſter one of them, 
law her riding at a good Diſtance from the Shore 
upon her Birth (as they ſpeak) and having the other 
Ship at her Stern, as it were tied or towed to her, as 
being the Veſſel they had maſter'd or overcame, as 
ſaid is. Likeas, the ſaid Chyrurgeon did fee the 
Boat belonging to the ſaid Ship the Worceſter com- 
ing aſhore from her, and the Chyrurgeon demand- 
ing, at ſuch of the Crew as were in her, what had 
brought them aſhore ? They anſwered, that they 
had been Buſting (a Sea-Term, uſed for fitting and 
trimming a Ship for fighting) and that they had 
drunk, ſplit or ſtaved all their Water, and they were 
come for a new Supply; and when a little Time 
thereafter the ſaid Chyrurgeon went aboard the ſaid 
Ship the Worceſter, he perceived the Deck thereof 
lumber'd and cover'd, and in a confuſed Manner 
with Balls, Boxes and Goods; whereof when he aſk'd 
the Reaſon, Fobn Madder one of the Pannels, and a 
principal Actor in the Engagement, anſwer*d-- Damn 
you, what have you to do to enquire, meddle with your 
Plaiſter- Box. And when the Chyrurgeon went down 
to his Station and Cheſt, he called for one of the 
Blacks Antonio Ferdinando, and one Duncan Mackay 
now dead, and another, in order to dreſs them ; but 
when he aſked what way they came by their Wounds, 
they declined to anſwer: Whereupon theChyrurgeon 
refuſing to dreſs them, if they would not tell him how 
they got their Wounds 3 the ſaid Jobn Madder came 
to the Chyrurgeon in a Paſſion, and aſked what was 
his Buſineſs to aſk ſo many Queſtions, when he d:d 
ſee the Wounds ſo plain before him? Calling him a 
Blockhead for not dreſſing them. And at length the 
Conteſt was ſo warm betwixt the ſaid Madder and 
Chyrurgeon, that Madder charged him to aſk no more 

ueſtions, and he charged the Men wounded not to 
anſwer a Word: And further, order'd him back to 
the Shore, which the Chyrurgeon was forced to com- 
ply with. Where the Chyrurgeon meeting with Fran- 
ciſco de Olivera their Linguiſter, aſked him, whether 
he faw any of the Worceſter's Men, that had carried 
the foreſaid Ship ſo taken, into Keilon River? And 
the Linguiſter anſwered, that he had not; but that 
they were ſome of the Morceſter's Company, who, as 
ſoon as they had brought her in, and made her faſt, 


took their Boat, and went directly on board: The 


Ship taken being carried into Keilon River, as ſaid is, 

where ſhe was left, with her Yards and Top-Maſts 
down, all unrigged. And the ſaid Linguiſter told 
the Chyrurgeon further, That one Cogo Commodo 
complained he had bought the ſaid taken Ship too 
dear; whereby it appears, that the ſaid Ship taken 
by Violence, was ſold in Manner foreſaid. 

Likeas, for further Evidence of the ſaid Piracy, 
ſince the Time that John Reynolds, one of the Pan- 
nels, was ſeized with the reſt, for his Acceſſion there- 
to; there 2 

aras. 
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Sarah Newlands, bearing Date the 6th of January; 
wherein ſhe tells him, That tho? he had been baſely 
wicked, yet ſhe ſhould be ſorry to hear he were 
guilty of any thing that might bring him to the 
Gallows: And therefore adviſes him to confeſs ; add- 
ing, That in his own Letter, which he had ſeen, 
he ſays, that ſome of their Men had baſely confeſſed ; 
which, ſays ſhe, implies, that they were guilty. 
And when Reynolds was queſtioned upon his Letter, 
he acknowledged that he had wrote a Letter to his 
Wife, the ſaid Sarab's Siſter, which had occaſioned 
her writing the ſaid Letter to him : And thereupon 
he produced the Copy of the ſaid Letter to his Wife, 
which agrees with what Sarab ſays; as the ſaid 
Copy, and Sarah's Letter (both put in the Clerk 
of the Admirally's Hands, to be ſcen by the Pan- 
nels) bear. _ | 

And further : George Haines, one of the Crew of 
the ſaid Morceſter, ſince his coming to Scotland, and 
when at Bruntiſland, being aſked by one James 
Wilkie, Taylor, Burgeſs of Edinburgh, ſome Day in 
October laſt, about his Brother Andrew Wilkie, who 
went Chyrurgeon in Captain Drummond's Ship; if 
ever the ſaid Haines had ſeen the ſaid Andrew Wilkie 
in his Voyage? He flew in a Paſſion, and ſaid, 
What Devil was his Concern with Captain Drum- 
mond? Upon which, James Wilkie forbearing a 
little, till he ſhould be calmer, aſk'd the ſaid Haines 
again, Whether he had heard or ſeen any Scots 
Ships, coming to or from the Eaſt- Indies, during 
their Voyage? Haines anſwered, That when they 
were upon the Coaſt of Malabar, a Dutch Ship in- 
form'd them, That one Captain Drummond, com- 
manding a Scots Ship, and having a Sloop in Com- 
pany, was turn'd Pyrate : Upon which Haines ſaid, 
they mann'd their Sloop to be in Readineſs, but faw 
him not: Only a little thereafter Haines added, 
That he had in his Cuſtody the Time the ſaid Ship 
the Worceſter was ſeized, which he would not have 
fallen into the Scizer's Hands for twice the Value of 
the Ship; but that he had thrown it overboard : 
Adding further, That there was ſtil] in the Ship 
what would never be found by the Seizers, unleſs 
they pull'd her Board from Board, though he knew 
where the Thing lay. 

Likeas, when after the ſaid James Wilkie's Depar- 
ture, one Anna Seaton did, at his Deſire, further en- 
quire at Haines about Captain Drummond's Ship; he 
anſwered, That they had a Deſign to pump him, but 
that they ſhould not be the wiſer of him. At all 
which Paſſages, Kenneth Mackenzie, an Indweller in 
Cannongate, was a preſent Witneſs. And the ſaid 
Anna Seaton did further tell the ſaid Kenneth Mac- 
kenzie, That when ſhe expoſtulat with Haines for his 
being in a Paſſion, as ſaid is ; he anſwered, That he 
knew more of Captain Drummord than he would tell 
at that Time: And that if the ſaid Andrew Wilkie 
was with Captain Drummond, he would not be ſeen 
again, 


Haines own and declare their ſaid Wickedneſs. And 
ſhe, and William Mood, one of the Gunners of Her 
Majeſty's Artillery, with one John Henderſon Writer 
in Edinburgh, being in September laſt at Anna Seaton's 
Mother's Houſe ; after having drank a Health or two, 
the ſaid Haines, who was there preſent, fell in a me- 
lancholy Fit; and expreſs'd himſelf, That it's a won- 
der that fince we did not fink at Sea, God doth not make 
ive Ground to fwallow us up, for the Wickedneſs that 
has been committed during the laſt Voyage on Board of 


. that Old Bitch Ben; pointing to Captain Green's 
Ship, And further, the ſaid Haines ſaid, That if 


And further, The ſaid Anna Seaton heard the ſaid | 


what the ſaid John Madder had done in the ſaid 
Voyage were well known, he deſerved as much as 
his Uncle Madder met with at Amſterdam ; who was 
there burnt in Oil, for attempting to burn their 
Ships. And when, at another Time, the ſaid Auna 
Seaton told Haines, That ſhe had an old Sweet-heart 
who went away with Captain Drummond, and would 
gladly hear ſome Tidings whether he was dead or 
alive, The ſaid Haines, who was then a Suitor of 
Anna Seaton's, aſſured her, ſhe would never ſee him 
again, if he was in Drummond's Ship. 

And for a further Confirmation of the Truth of 
the ſaid Piracy, when a Committee of Council was 
ſent to Bruntiſland, to cauſe Search and unload the 
ſaid Veſſel ; it was found, by the Skippers and Sca- 
men employ*d, that the Goods aboard her were not 
flowed as Merchant Goods uſed to be; but were 
found in the Hold in ſuch Confuſion, as if taken by 
Piracy, and no otherways. Likeas when the ſaid 
Ship the Worceſter was ſeized, the ſaid Fobn Madder 
being queſtion'd about Captain Drummond's Ship; 
he took out of his Pocket, or at leaſt ſhewed in his 
Hand, the Seal of the African Company; which he 
could never have lawfully got. 

By all wwhich, they being joined and conneQel 
together (as a Diſcovery of ſuch a Wickedneſs prac- 
tiſed in ſuch remote Parts, and fo induſtriouſly and 
obſtinately endeavour'd to be concealed, deſerves to 
be) the ſamen, in all the Points and Circumſtances 
thereof ; at leaſt ſuch, and ſo many of them as are 
relevant, and are offer*d to be proven by a cumula- 
tive Probation ; do plainly amount to ſuch a plenary 
Evidence, as may fully convince all impartial Men, 
that the foreſaid Captain Green and his ſaid Crew, 
are all and each of them guilty, Art and Part, of 
the foreſaid Crimes of Piracy, Robbery and Murder, 
or one or other of them above charged. Which be- 
ing found by a Verdict of an Aſſize before the Judge 
of the Admiralty, and the Lords Aſſeſſors appointed 
by the Lords of Privy Council ; the forenamed Per- 
ſons, and each of them, ought to be puniſh'd by 
Sentence of the ſaid Court, with the Pain of Death, 
and Confiſcation of their Moveables ; to the Exam- 
ples, and Terror of others, to do or commit the like 
in Time coming. 


Additional Concluſion of the Indiftment, at the Inſtance 
of Mr. Alexander Higgins, Precurator- Fiſcal to 
the Court of Admiralty, againſt Captain Thomas 
Green, Sc. 


Viz. HAT the Concluſion of the ſaid Indict- 
ment given on Saturday, the Seventeenth 
Inftant, bearing the Pain of Death, and of Eſcheat 
and Confiſcation of Moveables, ſhould extend to the 
Eſcheat and Confiſcation of the ſaid Ship and Car- 
go, by reaſon of the foreſaid Crime of Piracy: And 
that the ſaid Captain Thomas Green, &c. ſhould 
anſwer to the ſoreſaid Concluſion, as thus explain- 
ed, and extended to the Confiſcation of the faid Ship 
and Cargo, as in the Caſe of Piracy, the foreſaid 
Fifth of March, which is the Day of 
* Compearance aſſigned to the ſaid * Appearance. 
Pannels, or at leaſt upon the 6th, 7th, 
8th, or gth Days of March thereafter ; as the true 
Import, or at leaſt a clear Conſequent of the foreſaid 
Crime and Indictment given thereupon : The Liſt 
of Witneſſes and Aſſizers remaining the ſame, as 
ſubjoined to the foreſaid principal Indictment. 
| Sic ſubſcribitur 5 
ALEXANDER HIGGINS. 
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P URS U ERS. 
Mr. Alexander Higgins, Procurator Fiſcal. 
Sir James Stuart, her Majeſty's Advocat. 
Sir David Dalrymple, and Mr. William Carmi- 
chael, her Majeſty's Sollicitors. 
Sir Patrick Home. 
Sir Gilbert Eliot. 
Mr. Francis Grant. 
Advocats. 


Procurators in DEFENCE. 

Sir David Cunningham. 
Sir David Thoirs. 
Sir Walter Pringle. 
Mr. David Forbes. 
Mr. George Alexander. 
Mr. Jobn Spotfwood. 
Mr. John Elphinſton. 

Advocats. 


The Procurator-Fiſcal declared ju- 

* had mthing dicially, he * paſſed from Samuel Ur- 

againſt. lines, Carpenter's-Mate of the Ship 

the Worceſter, Henry Barnes Seaman, 

and Danie! Stringman Cook af the ſaid Ship; 
whereupon they were diſmiſſed from the Bar. 


Alexander Higgins. 


Her Majeſty's Advocat for the Pur- 
+ Time of Pro- ſuers craved, that the + Dyet againſt 
fecution. Captain Thomas Green and others, con- 
tained in that Indicment with him, 

might be continued. 


It was objected by the Pannel's Procurators, that 
the Dyet could not be continued againſt them ; be- 
ing contrair to the Act of Parliament for preventi 
wrongus Impriſoument, and contrair to an expre 
Clauſe therein. 

It was replied for the Purſuers, that the Act of 
Parliament is opponed; which only requires the 
Dyet of the Trial to be fixed within ſixty Days 
after Intimation, which was done; but then allows 
to the Purſuers to inſiſt, and to the Judge to de- 
termine by a final Sentence, within forty Days, if 
before the Lords of Juſticiary, and thirty Days, if 
before any other Judge. 


Which Objection, with the Anſwers and Replies 
made thereto, being conſidered by the 
* rejeted, w Judge and Aſſeſſors, they * repelled the 
ever-ruled. Objection, and continued the Dyet againſt 
the ſaid Captain Green and others, con- 
tained in the Indictment againſt him, till Wed- 
neſday next at Nine of the Clock; and ordain- 

ed the Pannels to be carried back to Priſon. 


JAMES GRAHAM, I. P. A. 


It was alledg'd by the Procurators 

ie. for the Pannels, that the Crime * libel- 

led being alledg'd to be committed 

upon the Coaſt of Malabar, and by Engliſhmen ; they 

ought to be remitted to be tried in England ; and 

cannot be judged by the Judge of the High- Court 

of Admiralty and Aſſeſſors, who are not Judges 
competent, 

The Procurator-Fiſcal and Purſuers Procurators 
anſwer'd, That they opponed the Act of Par- 
liament, 1681, which founds the AdmiraPs Juriſ- 
_ 7 the Caſe libelled : Declaring expreſly, 
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That the Hig® Admiral bath the fole Privilege and 
Juriſdiction in all Maritime and Sea-faring Cauſes, 
Foreign and Domeſtick, whether Civil or Criminal 

whatſoever, within this Realm; and over all Perſons, 

as they are concerned in the ſame: And that be is 
— 1 Lieutenant and Juſtice General upon the 
eas, &c. 


Which * Alledgeance and Anſwer, * Allegation. 
with the other Replies and F Du- + farther An- 
Plices, being conſidered by the feuer. 

Fudge and Aſſeſſors ; they re- 

pelled the Alledgeance in reſpeft of the An- 
fwer , and found that the Fudge Admiral 
and Aſſeſſors are competent and 

proper Judges, to || cognoſce || inquire into. 
and determine in the Caſe and 

Crimes libelled. | 


JAMES GRAHAM, I. P. 4. 


HE Grounds of the Indictment, at the In- 
ſtance of the Procurator-Fiſcal, againſt Hen- 
ry Keigle, George Haines, Samuel Wylcocks, George 
Glen, Alexander Taylor, and Fobn Bannantyne here 
preſent, being fully debated vivd voce: The Judge 
of the High- Court of Admiralty and Aſſeſſors con- 
tinue the Dyet, at the ſaid Mr. Alexander Higgins's 
Inſtance, againſt the ſaid Henry Keigle, and other 
Pannels above-named, till Tze/day the 13th Inſtant, 
at Nine a-Clock in the Forenoon; and 
ordain both Parties to give in their ® In- Pleas, or 
formations betwixt and that Time; #9 
the Purſuer to give in his betwixt and 
Thurſday next at Twelve a- Clock of the Day; and 
the Pannels to give in theirs berwixt and Saturday 
next, at Twelve Afternoon thereafter z in order to 
be recorded in the Court-Books : And ordains the 
Aſſizers and Witneſſes to attend then, and at the 
other Dyet upon Wedneſday next, a- 
gainſt Captain Green and others, ilk very. 
Perſon under the Pain of one hundred 
Merks ; and the Pannels to be carried back to the 
reſpective Priſons. 


JAMES GRAHAM, I. P. A. 
CURIA JUSTICIARIA, Supreme 


Curie Admiralitatis tenta in Pretorio, vel no- 
va Domo Seſſionis Burgi de Edinburgh, ſepti- 
mo Die Menſis Marti, 1705, per Judicem 
dictæ Curie, & per Honoratiſſimos Viros, Jo- 
annem Comitem de Loudoun, Joannem Domi- 
num de Belhaven, Dominos Robertum Dun- 
das de Arneſtoun, Joannem Home deBlack- 
adder, & Joannem Cockburn de Ormiſtoun 
Aſſeſſores. 
Curia Legitimè Aſfirmata. 


Intran. 

Captain Thomas Green, Commander of the Ship call- 
ed the Worceſter, now in Bruntiſland Harbour. 
Captain John Madder, Chief- Mate of the ſaid 

Ship. 
John Reynolds, Second-Mate of the ſaid Ship. 
Thomas Linſteed, Aſſiſtant to the deceas'd Super- 
Cargo of the ſaid Ship. 
James Burn, Boatſwain of the ſaid Ship. 
James Simpſon, Gunner. 
Andrew Robertſon, Gunner's-Mate. 
Jobn Bruckley, Seaman. 
George Kitchen, Seaman. _ 
Ecce All 
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All of them indicted and accuſed at the Inſtance 
of Mr. Alexander Higgins, Advocat, Procurator- 
Fiſcal to the High- Court of Admirally; for the 
Crimes of Piracy, Robbery and Murder, in Manner 
mentioned in the Indictment raiſed againſt them 
thereanent, before inſert in the Court holden the 
Fifth of March Inſtant. 


PU RS U ERS. 
Mr. Alexander Higgins, Procurator-Fiſcal. 
Sir James Stuart, her Majeſty's Advocat. 
Sir David Dalrymple, and Mr. William Carmi- 
chael, her Majeſty's Sollicitors. 
Sir Patrick Home. 
Sir Gilbert Eliot. 
Mr. Alexander Mac klecd. 
Mr. Francis Grant. 
Advocats. 


Procurators in DEFENCE. 

Sir David Thoirs. 
Sir Walter Pringle. 
Mr. David Forbes. 
Mr. George Alexander. 
Mr. Jobn Elpbinſton. 
Mr. Jobn Spot ſtwood. 

Advocats. 


The Grounds of the Indictment at the Inſtance of 
the Procurator-Fiſcal, againſt Captain Green and 
other Pannels here preſent, and the Reaſons why 
Jobn Reynolds, one of the Pannels, who 
is a Witneſs cited in the * Exculpation, 
at the Inſtance of the other Pannels, 
ſhould be tried firſt upon the Libel, to 
the effect, that if + aſſoilzied, he may 
be adduced as a Witneſs for the ſaid 
other Pannels in the foreſaid Exculpa- 
tion, being debated viva voce. The Judge of the 
High-Court of Admira!ty, and Aſſeſſors, continue 
the Dyet at the ſaid Mr. Alexander Higgins's Inſtance 
againſt the ſaids hail Pannels, till Tueſday the thir- 
teenth Inſtant, at Nine a-Clock in the Forcnoon : 
And ordains both Parties to give in their Informa- 
tions betwixt and that Time; the Purſuer to give in 
his betwixt and To-morrow ; and the Pannels to 
give in theirs betwixt and Saturday thereafter, in or- 
der to be recorded in the Court-Books: And ordains 
the Aſſizers and Witneſſes to attend with ilk Per- 
ſon, under the Pain of two hundred Merks; and 
the Pannels to be carried back to Priſon. 


7A. GRAHAM, I. P. A. 


®* Plea of De- 
fence. 


+ ab/olv'd, or 
acquitted. 


x INFORMATION 


For Mr. Alexander Higgins, Procurator-Fil- 
cal of the High- Court of Admzralty: 


AGAINST 


Captain Thomas Green, Commander of the Mor- 
ceſter, and his Crew and Complices. 


Here being two * Libels raiſed 
before the High- Court of Admi- 
ralty, and the Lords Aſſeſſors appointed by the 
Lords of Privy-Council, both at the Inſtance of the 


* Inditment. 


* Plea, or Brief. 


181. The Trial of Capt. Thomas Green, &c. 4 Ann. 


faid Mr. Alexander Higgins; but the firſt againſt 
Henry Keigle, Carpenter in the Ship called the Mor- 
ceſter, now in Bruntiſland Harbour; Samuel Urline, 
his Mate; George Haines, Stewart of the ſaid 
Ship; Daniel Stringman, Cook in the ſaid Ship 
Samuel Wilcocks, Chyrurgeon's Mate; George Glen, 
Seaman there; Henry Barnes, Seaman there; A. 
lexander Taylor, Seaman there; and Jobn Ballan- 
tyne, Seaman there: And the ſecond againſt the 
laid Captain Themas Green, Commander of the 
ſaid Ship the Worceſter ; Captain Jobn Madder, 
Chief Mate of the ſaid Ship; John Reynolds, Se- 
cond Mate of the ſaid Ship; Thomas Linſtead, Aſ- 
ſiſtant to the deceagd Supercargo of the ſaid Ship; 
James Burn, Boatſwain of the ſaid Ship; James 
Simpſon, Gunner of the ſaid Ship; Andrew Robert. 
ſon, Gunner's Mate; John Brucklie, Seaman 
there; and George Kitchin, Seaman there; all Pri- 
ſoners. a 

Both the Libels being the ſame, the Tenor there- 
of prefixt to the Information is verbatim conform 
to the Indictments on the preceding Pages, in the 
Court holden the Fifth of March, 1705, and 
whereto this refers. 

When the * haill foreſaids Pannels 
were brought to the Bar, and the 
ſaid Libels read againſt them; the Procurator-Fiſ- 
cal declared, That he inſiſted firſt upon the firſt 
Libel, viz. againſt the ſaids Henry Keigle Car- 
penter, Samuel Urlane, George Haines, Daniel String- 
man, Samuel Wilcocks, George Glen, Henry Barnes, 
Alexander Taylor, and Jchn Ballantyne ; and after 
ſome Debate moved by the Pannels Procurators, 
that the Pannels having uſed the Method preſcribed 


®* whole. 


by the Act of Parliament, to bring themſelves to a 


Trial within ſixty Days, they ought now all of them 
to be inſiſted againſt ; and it being anſwered, That 
all that the Act of Parliament required was, That 
a Day ſhould be fix'd for the Trial within ſixty 
Days after the Charge given for that Effect, the ſame 
was done, and alſo the whole Pannels ſo far inſiſted 
againſt, that their Libels were read, which fully ſa- 
tisfies that Part of the Act; and that as to further 
inſiſting, proſecuting and concluding, the Act of Par- 
liament allowed ſourty Days further before the Com- 
miſſion of Juſticiary, and thirty Days before any other 
inferior Judicature : So that the Procurator- Fiſcal 
might very well proceed againſt theſe contained in 
the firſt Libel this Day, and continue theſe contain- 
ed in the ſecond Libel till the next Court-Day, 
The Lord High-Admiral repelled the foreſaid Al- 
ledgeance made for all the Pannels, and allowed the 
Procurator-Fiſcal to inſiſt againſt theſe in the firſt 
Libel, the foreſaid 5th of March, and continued the 
Dyer againſt theſe in the ſecond Libel, till the 7th 
of the ſaid Month. 

It was then alledged for theſe in the firſt Libel, 
No Proceſs, in regard the Crimes charged were li- 
belled to have been done in the Eaſt- Indies in Mala- 
bar, far without the Scotiſ Seas, nor was there any 
Accuſer either of the Owners of the Ship and Goods, 
or of the neareſt of Kin of the Perſons alledged, 
Murder'd ; fo that the Admiral was in competent 
to this Trial ; For the competentia fori 
(Competency of the Court) in Crimi- Cina! 
nals, being founded either in the locus Caſes. = 
delifti (the Place where the Crime was 
committed) or in the locus domicilii (the Place of Ha- 
bitation of the Pannels) or in the locus originis ( Place 
of Birth) neither of theſe could be ſubſumed upon 
in this Caſe : The Pannels Exgliſbmen and Strangers, 
and the Crimes libelled to have been committed 

in 
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in the Eaſt- Indies, as ſaid is. And 
* eſto, that the Crime of Piracy may 
be tried any where, where the Pirates 
are found, yet that is only where the accuſed are no- 
toriouſly ſuch. And farther, tho? the Pannels could 
be accuſed here in Scotland, yet they 
could be only accuſed beforethe+ Com- 
miſſion of Juſticiary, and not beſore 
the High Admiral, whoſe Juriſdicti- 
on extends no further than the Seas within the Com- 
paſs of her Majeſty's Sovereignty. 

To all which it is anſwer'd by the Purſuer. 1. That 
though the Competency of the Judge in Criminals 
be ordinarily ſaid, to be found either in loco delicti 
(the Place where Crime was committed) or in loco 
domicilii (Place of Habitation of the Delinquents) 
or in loco origins (the Place of their Birth) yet there 
is a ſuperior Conſideration, and that is the locus de- 
ſrebenſtonis (Place where they were taken) where 
the Criminal is found and deprehended, which doth 
ſo over-rule in this Matter, that neither the locus do- 
micilii (Place of Habitation) nor the 
locus originis (Place of Birth) doth F 
found the Judges Competency, niſi ibi 
reus deprebendatur (except the Crimi- 
nal be apprehended there). And fo it is that here 
the Pannels were and are deprehended, which _ 
pening in the Cauſe of Piracy, a Crime againſt t 
Law of Nations, and which all Mankind have an 
Intereſt to purſue, wherever the Pirates can be found : 
The Procurator- Fiſcal's Intereſt to purſue is thereby 
manifeſt, and the Pannels being here deprehended, 
cannot decline the AdmiraPs Juriſdiction as incom- 

tent. 2. As to what is alledged, that the Pannels 
are not libelled to be habitual and notorious Pirates, 
but on the contrary, had and do produce a Commiſ- 
ſion, which frees them of that Suſpicion. 
Ibs anſwer'd, That Piracy being 
+ mentioned ix f libelled, as to the Particular charged, 
e udidment. even habitual Piracy is thence pre- 
ſumed; but a ſingle Act of Piracy li- 
belled doth both give the Purſuer a ſufficient Title and 
Iuteteſt, and likt ways founds the Admiral's Juriſdicti- 
on, in reſpect the Pannels charged for Piracy are here 
found. And 3. The Lord High-Admiral is moſt 
proper for this Cognition and Trial, becauſe by the 
Act of. Parliament, 168 1, he is declared 
to be Juſtice- General upon the Seas, 
which albeit it be limited inwardly to- 
wards the Land, yet outwardly is not 
limited; ſo that the Lord High- Admiral is there 
declared to have the ſole Juriſdiction in all Mari- 
time and Sea-faring Cauſes, Foreign and Domeſtick, 
whether Civil or Criminal, within this Realm, and 
over all Perſons, as they are concerned in the ſame, 
which as to the Seas and all Maritime Crimes what- 
ſoever, makes the HighAdmiral Juſtice-General, as 
ſaid is, without Limitation z and therefore it is in vain 
tor the Pannels to pretend, that if their Cauſe be cog- 
nolcible here, it mult at leaſt be tried before the Com- 
miſſion of Juſticiary, ſince the Lord High-Admiral 
is in this Cale fully veſted with the Juſtice-General's 
Power; and as for what may be the Cuſtom of Eng- 
land, it doth not concern, nor can be any Rule for us. 

And the Lord High- Admiral and 
Aſſeſiors having adviſed the Debates, 
they repelled the Declinator 1, and 
found the Court competent. 

Thereafter it was alledged for theſe in 
| Sommoned of tlie fitſt Libel, I hat they were conveen- 
brmight to the edi, as having been of Captain Green's 

ar. Crew, and his Complices in the Crimes 


o allowing. 


+ Court for 
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+ Tufify or 
make good. 


+ Lord Chief 
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,* confedered. 
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libelled ; ſo that he being theirCommander and Cap- 
tain, they could not be put to anſwer, unleſs 
Captain himſelf was inſiſted againſt ; ſeeing firſt, it 
was obvious, that he being their Commander and 
Captain, ought firſt to be anfwerable. And fecond, 
That they being under his Command, could not be 
charged for any thing alledged done by them as his 
Crew, unleſs he were firſt tried, ſeeing that he might 
have Defences both for himſelf and them, which pro- 
bably they could not make for themſelves... 

To which it was anſwered by the Purſuer, That 
the Captain and his Crew were not ; 
+ conveened for any thing alledged + brought be 
acted by him as their Captain, and by Ve tbe Carte. 
them as his Crew, but were all con- 
veened as Complices and foci (i. e. Fellow-Crimi- 
nals) and Partakers of the foreſaid wicked Crimes 
of Piracy, Robbery and Murder ; which Crimes 
as they could be warranted by no Commiſſion or 
Character the Captain did or could pretend, fo 
could they be as little warranted by their Condition 
of being ſubject to him as his Crew; for here the 
Saying holds, That they were all hic focti & facinus 
quos inquinat æquat, (i. e. they were Fellows in this 
Caſe, and being defiled with the ſaid Crime, were in 
that Reſpect equal), As alſo the other 
Maxim, That + Wrong has no War- 4 Injuftite. 
rant; and therefore, ſeeing that nei- 
ther the Captain's Character, nor their Condition as 
bis Crew, could be pretended as a Defence either to 
him or them; and that the Libel of the foreſaid 
Crimes did charge them all, as being Sacii, and to- 
gether involved therein; and that without Queſtion, 
in the Caſe of ſuch an Accuſation for ſuch horrid 
Crimes, every one muſt anſwer for him- 
ſelf; the Alledgeance could not be t re- f regaruid. 
ſpected. Beſides that it was evident, 
that if Captain Green, and theſe in the ſecond Li- 
bel, were all confeſſing and pardon?d ; yet the, firſt 
Libel againſt theſe of his Crew therein contained, 
would ſtill lawfully proceed; and Captain Green 
himſelf, and thoſe joined with him in his Libel, 
might be made uſe of as Witneſſes againſt theſe 
contained in the firſt Libel. By all which it was evi- 
dent, that the Trial ought to proceed againſt theſe 
in the firft Libel, without reſpect to the foreſaid 
dilatory Defence, This being the dilatory Defence 
objected againſt the firſt Libel, and 
anſwered above; and the F perempto- f poſtive. 
ry Defences againſt both Libels being 
common and coincident, for the more clear Me- 
thod ; the dilatory Defence proponed alſo for theſe 
contained in the ſecond Libel, with the Anſwers 
thereto, are hereunto ſubjoined. 

The Dilatory then propoſed for Captain Green, 
and others (in the ſecond Libel) was, The fore- 
ſaid Fohn Reynolds was conveened _ 
and impannelled with him; where- f ide. 
as it was acknowledged by the Pur- 
ſuer, that Reynolds was aſhore the Time of the 
Piracy, and other Crimes libelled to have been 
committed by Captain Green, and the reſt of his 
Complices; whereby Reynolds appeared, even by 
the Purſuer's Acknowledgment, to be innocent. 
Like as Captain Green and the other 
Pannels, had raiſed an + Exculpation, 
and therein had cited Reynolds for a 
Witneſs : So that according to the 
Method practiſed in Criminals, Cap- | 
tain Green and the other Pannels had good Ground 
to demand, that Reynolds might be firſt tried, 
and ſo purged from being Socius Criminis (a 
Ecce2 Fellow. 


+ a Form of 
Law for vin- 
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Perſon. 
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+ Condition. Fellot- Criminal) and put in 1] Caſe to 
| be a Witneſs, for the Captain and the 
other Pannels, to prove their Grounds of Exculpa- 
tion, For there could be nothing more reaſonable, 
as it was alſo ordinary, than that when a Purſuer did 
raiſe a Libel againſt ſeveral Perſons (whereof ſome 
were innocent, and might be Witneſſes for the other 
Criminals and Pannels) theſe other Pannels might 
juſtly crave, that ſuch as they alledged to be inno- 
cent, might be firſt tried and purged, and ſo made 
capable to be Witneſſes ; ſince otherways any mali- 
cious Purſuer might include both the Defenders and 
all their Witneſſes in one Libel : And thus by mak- 
ing the Witneſſes Socti Criminis ( Fellow-Criminals ) 
in the Libel, prejudge the Defenders of all their 
Evidences and Defences. 


To which it was anſwer'd for the Purſuer, That 
he acknowledged, that when ſuch a Courſe was 
taken, to include both Actors and Witneſſes in one 
Libel, with a Deſign to make the Witneſſes (which 
the Actors were to uſe Soc Criminis, Feltow-Crimi- 
nals) and ſo to deprive the Actors of their Defence, 
and the Probation thereof; theſe Actors 
might, and were allowed to + conde- 
ſcend upon thoſe whom they intended 
fo uſe as Witneſſes, and at the ſame Time to pro- 
poſe a Ground of Exculpation for them; and ſo 
crave that they might be firlt tried upon the fore- 
faid Ground, to the effect that if thereupon acquit, 
they might be in Caſe to be Witneſſes. But this 
could never be pretended to by any of the Pannels : 
For an antecedent Trial of ſuch of their Socii as they 
alledged were innocent, and to be their Witneſſes 
unleſs at the ſame Time the Pannels did condeſcend 
upon the Ground of their Innocence, or upon the 
Ground of their Exculpation, whereupon they de- 
ſired them to be firſt tried : For otherways there 
could be nothing more groundleſs, and (in effect) 
manifeſtly tending to elude all Criminal Proceeding 
againſt Complices of the ſame Crime, than to allow 
any of them at Random to crave others to be firſt 
tried; and ſo the Trial to proceed of one ſingle 
Perſon after another, until all ſhould 
be Þ aſſoilzied. Whereas the true and 
plain Method was, and is, That the 
Purſuer inſiſts againſt ſuch as he 
pleaſes, either ſingly or jointly ; and 
unleſs ſome || Speciality be alledged, 
why the Trial of one ſhould proceed 
before the Trial of another, it never was, nor 
could be left to the Arbitriment of the Pannels. 
And thus it was practiſed in all the Inſtances al- 
ledged by the Pannels, of trying ſuch as were im- 
pannelled for Socii Criminis ( Fellow-Criminals) to 
be firſt purged, in order to be Witneſſes, viz. That 
the ſame was never allowed, unleſs ſome Ground of 
Exculpation was poſitively alledged for clearing of 
their Innocence. And therefore, unleſs Captain 
Green, and the other Pannels, will poſitively offer 
to prove, that Reynolds (whom they would have firſt 
tried) was alibi (elſewhere) and not preſent in the 
Action ; their arbitrary Demand of having him 
tried in the firſt Place, without any Reaſon aſ- 
ſigned, cannot be regarded. Which Debate being 
heard, the Lord High-Admiral and 
Aſſeſſors + ſuperſeded to give An- 


+ name. 


+ acquitted. 


| Special 
Cauſe. 


+ delay'd. 


in their other Defences, and all ſhould be informed 
upon together, 

. Theſe being the Preliminary Defences, ſeparate- 
1y proponed by the Perſons conveencd in the firſt 


ſwer, until the Defenders ſhould give-. 
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and ſecond Libels , the following Defences were 
propeyen in common, by the Detenders in both 
ibels. 


And 1. That the Libel was informal and inſuf- 
cient, as being too general and indefi- 


nit. And 2. That it did not | conde- + name. 
ſcend upon Day and Place. And 3. 

That the Qualifications whereupon the 

Relevancy appeared to be founded, 

were wholly || irrelevant. And 4. That cine, 
the additional Concluſion was ground- 4 5 2 1 


leſs and unwarrantable. 


And as to the firſt of theſe Defences, it was al- 
ledged, That the Libel was informal and inſuffici- 
ent, as being too general and indeſinit; not conde- 
ſcending upon the Name and Deſigna- | 
tion of the Ship + wrongouſly attack- t vrang/l;. 
ed, nor upon the Perſons and Deſigna- 
tions of theſe alledged to be murder- 
ed, nor upon the Quantity and Quality of the 
Goods alledged to be robbed and ſpoiled : All 
which ought to be done, ſeeing that Criminal Li- 
bels ought to be certain, and not general and in- 
definit; whereby alſo the Defenders might be 
prejudged of Defences, that might ariſe to them 
upon a particular Condeſcendance. As for Exam- 
ple; if the Name and Deſignation of the Ship were 
condeſcended on, they might prove the fame Ship 
to be yet exiſting : And fo of the Perſons alledg- 
ed murdered, they might prove them to be yet 
alive: As alſo, that the Goods alledged robb'd, 
were yet extant, and lawfully diſpoſcd on by cheir 
Owner, 

To which it was anſwered by the Purſuer, That 
he opponed his I.ibel, which was libelled as definit- 
ly as the Thing would allow: For it being libelled, 
that the Pannels did, without any lawful Cauſe 
or Warrand, attacque a Ship failed by her own 
Crew, and having her own Cargo aboard, and 
that they over-maſter'd the ſaid Ship in hoſtile 
Manner, and murder'd the Men, and robb'd their 
Goods. Theſe were certainly Crimes manifeſt in 
themſelves ; and if the Pannels had acted them in 
ſuch Manner, as to deſtroy the Ship and the Men, 
and embezled the Cargo, ſo as no farder Knowledge 
could be had thereof, it was only an Aggravation 
of their Villany and Wickedneſs, but could never 
hinder the Accuſation to proceed; ſecing that what- 
ever the Ship, or Men, or Goods were, it was 


certainly Piracy, Robbery and Mur- 


+ in hoſtile 


AI. anner. 


der, to attacque a Ship , hoſtilely, 
and to deſtroy the Men, and rob the 
Goods. And further, A Condeſcen- 
dance was not at all in this Caſe neceſſary, ſeeing 
that any ſuch Condeſcendance could be no Ground 
of Exculpation. For whether the Ship was of ſuch 
a Name and Deſignation, or of another; or what- 
ever the Men and the Goods were, yet the Crime 
was ſtill the ſame; wiz. To attack and invade 3 
free Ship, without any Cauſe or Warrant, and t 
kill her Men, and rob her Goods. 

And furder; It's very well known in our Crimi- 
nal Practice, that Robberies and Depredations are 
ſuſtained, albeit neither the Quality of the Goods 
nor their Owners be condeſcended on: And, in 
effect, the Pannels their Defence of. Indefinitneſs 
upon the Ground foreſaid is ſuch, that if even in 
the Road of Leub, before Hundreds of Spectators 
from both Coaſts, one Ship ſhould attack another, 


and hoſtilely invading her, ſhould deſtroy her Men, 
eile 
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ſeize her Goods, and ſink the Veſſel, without ſuf- 
fering either Veſſel, Men, or Goods to be known ; 
there could be no criminal Libel upon it; becauſe 
forſooth, tho Hundreds ſee the whole Action, yet 
it could not be more definitly libelled ; fave that 
the Commander and Crew of the one Ship attack'd 
the other hoſtilely, and deſtroyed her Men, and ſeiz- 
ed her Goods, and ſunk her without further Conde- 
ſcendance; which were moſt abſurd. And there- 
fore, the Libel, as it's libelled, both as to Ship, Men, 
and Goods, attack*d, murder'd, and robb'd, without 
any juſt Cauſe or Provocation, is both ſufficiently 
definit and moſt relevant, | 

And whereas the Defenders alledged, this Inde- 
finit libelled ſhould the rather be rejected, becauſe 
that the Pannels were clothed with Commiſſion ; 
which tho? they did not plead to exculpat the par- 
ticular Charge brought againſt them, yet was al- 
ways a Ground of Preſumption that they acted law- 
fully 3 unleſs the contrair were made appear, by a 
particular Condeſcendance. 

It was anſwered, That nothing did charge the 
Pannels more home than the pleading of this 
Commiſſion ; in ſo far as firſt, They neither could, 
nor durſt plead ic, to exculpat the Piracy, Murder, 
and Robbery charged. 2. It did not ſo much as 
make any Preſumption for the Pannels ; becauſe the 
very Tenor of the Commiſſion obliged them to 
keep a particular Journal of whatſoever Veſſel they 
ſhould attack hoſtilely; and their Journals were pro- 
duced by themſelves, and no ſuch Thing appeared 
in their Journals. And therefore it was manifeſt, 
that their Pretence of a Commiſſion, is only the 
more wickedly to cover their Villany; ſince they 
can alledge nothing, ated ſuitably to their Com- 
miſſion, but that their own Journals 
+ redargues them. ; 

The ſecond Defence alledged by 
the Pannels in both Libels, was, That the Libel 
was ſtill defective and imperfect, wanting Day and 
Place; in ſo far as the Place was generally deſign- 
ed the Coaſt of Malabar, which is of a long and 
vaſt Tract; and the Day was one or other of the 
Days of February, March, April, May, which is 
indefinit, and as good as no Day. And Day and 

Place were not only requir'd to be con- 
+ 4 Bak / deſcended on by our old Law + Quon. 
called. attach, but the Condeſcendance is al- 

ſo neceſſary for the Defender's Excul- 
pation ; ſeeing that if Day and Place were conde- 
ſcended on, he might then prove himſelf alibi (elſe- 
where) and ſo elude the Libel, which now he can- 
not do, 

To which it was anſwered, That the Condeſcen- 
dance in the Libel, as to Day and Place, is ſuſfi- 
cient ; becauſe the Facts objected are thereby de- 
clared. 

2. Day and Place are never eſſential to a Libel. 
except where either the Nature of the Crime, or its 
particular Specification requires it; for then in- 
deed it muſt be diſtinctly and poſitively libelled. 
As if a Man either charge another, or aggravate his 
Crime, by its being a Breach of the LORD's Day; 
then the LORD's Day muſt be condeſcended on. 
Or if a Man libel another for beating, or drawing 
his Sword within the King's Palace; where the 
Place is alſo eſſential. But as to other Crimes, 
which of their own Nature are Crimes at all Times; 
for what can the mention of Day or Place ſignify in 
ſuch Crimes, as at all Times, and in every Place, 
are Crimes without Exception. And ſuch ate the 
Crimes libelled. Bat, 


+ Refutes. 


for Piracy. 
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3. If it be ſaid, that the condeſcending on Day 
and Place, is neceſſary to afford the Defender his 
Juſt Exculpation of alibi (being elſewbere) : It's 
anſwer'd, That in that Caſe, the Defender may 
put the Purſuer to condeſcend on Day and Place, 
for proving his Exception of alibi (being elſe- 
where) as ſaid is. But then, in common Senſe 
and Law, it muſt be upon this Condition ; That 
the Defender acknowledge the Crime charged to 
have been committed ; and only endeavours to ex- 
culpat himſelf by offering to prove alibi (being 
elſewhere) and that more pregnantly than the Pur- 
ſuer offers to prove his Indictment. For what 
Senſe or Reaſon is there, that the Purſuer ſhould 
be put to condeſcend poſitively on Day and Place, 
in Crimes that are Crimes at all Times, and every 
where; unleſs it be for this very Reaſon, that the 
Defender acknowledging the Crime, offers to purge 
himſelf by the Exception of alibi (being elſewhere) ? 
And therefore, ſince Day and Place are libelled in 
ſuch a juſt Latitude, as may declare the Facts and 
Crimes charged; and that the Defender, on the 
other hand, doth not acknowledge the Facts and 
Crimes themſelves, and offer to clear themſelves by 
the Exception of alibi (being elſewhere) there needs 
no further Condeſcendance. And this is the con- 
ſtant Opinion of Lawyers, and the perpetual Cuſ- 
tom of our Practique. ' 

The third Defence proponed for the Pannels, was, 
as to the Qualifications of the Libel, That they were 
no ways relevant, nor could be regarded to infer the 
Concluſion of the Libel, in as much as, 1. There 
was here no corpus delifti, viſible Effect or Subject 
of the Crime, offered to be proven, which is al- 
ways neceſſary, and principally where the Crime 
is offered to be proven per preſumptiones & indi- 
cia, by Preſumptions and Tokens: For there cum 
conſtat de corpore delifti, when the Subject of the 
Crime is viſible, this ſuſtains the Preſumptions, and 
gives the indicia, Tokens or Signs, their juſt Weight. 

To which it was anſwered, That the Pannels Pro- 
curators appear to be in a miſtake, either as to what 
is the corpus delifti, the Subject of the Crime, or as 
to what is meaned by it: And for clearing of this 
Point, it is to be conſidered, the Crimes are of two 
Natures, ſome cum eſfectu permanente, with perma- 
nent Effects, as the killing of a Man, or the burning 
of a Houſe; in which Cafes, the dead Body, and 
theRubbiſh, are permanent Effects: But other Crimes 
have no ſuch permanent Effects, as treaſonable Flot- 
tings, Falſhoods, Blaſphemies, and the like, where 
indeed there is no ſuch corpus delifti, Subject of the 
Crime, as in the former Crimes; but here all the 
Crime conſiſts in facto & animo, in the Fact and 
Way of doing it; and the Fact, tho' tranſient, yet 
if doloſe, unjuſtly done, makes the Crime. And 
therefore, according to this Diſtinction, the corpus 
delii, Subject of the Crime, is never requiſite to be 
proven, but in the foreſaid Crimes that leave perma- 
nent Effects; and neither then alſo, unleſs the Crimes 
be libelled with theſe Effects: For if it ſhould be li- 
belled, for Example, that a Murderer not only kil- 
led, but burned the Body to Aſhes, or drowned it in 
the Sea, there would be no farther need to prove this 
corpus deliti, Subject of the Crime, but only to 

rove the Fact of killing, and killing doloſe, unjuſt- 
y, in which indeed the Eſſence of the Crime conſiſts, 
And thus in Confeſſions, as well as in Libels ; if a 
Man confeſs a Murder, and yet the Body murdered 
no where appears; then the Confeſſion is not raſhly 
to be laid hold upon, becauſe it may proceed from 
Deſign, or Melancholy: But yet even in this _— 
d 


* 
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that the Confeſſion ſhould bear not only the Murder, 
but the deſtroying of the Body murdered, by Fire or 
Water, as ſaid is, then all the Enquiry would be, whe- 
ther the Fact of Murder be proven or not? Which 
Things, if applied to our preſent Caſe, where it is 
expreſly libelled, not only that the Pannels invaded 
the Ship by Piracy, but that they threw the Men mur- 
der'd over - board into the Sea, and alſo fold the Ship; 
all the Enquiry that remains is, whether this Fact 
was ſo done or not? And the Libel is moſt relevant, 
tho? neither Ship or Men appear. And yet farther, 

it the Pannels Procurators will ſtill be 
+ dull or un- ſo F graſſier as to require a corpus de- 
reaſonable. licti, Subject of the Crime, when it's 
| expreſly libelled, that the Effect of 
the Delict was deſtroyed and put out of the Way, 
they may ſatisfy themſelves, that the Goods robbed 
are ſtill extant, and were found on board of Captain 
Green's Ship: And therefore 'tis plain, that in this 
Caſe, and to ſuſtain the Indicia, Tokens and Qualifica- 
tions libelled on, there needs no farder either Conde- 
ſcendance or Proof of the corpus delicti, Subject of 
the Crime, which was induſtriouſly deſtroyed. 

But, ſecondly, It was objected, That all the Qua- 
lifications are inſufficient and remote, and at beſt but 
probable: Whereas the known Rule is, that Crimes 
muſt be proven either per Teſtes, by Witneſſes above 
Exception, or per documenta clariſſima, very clear 
Proofs, or per indicia indubitata, undoubted Tokens: 
None of which hold in this Caſe; for as for the In- 
dicia, Tokens, there is not one of them, but take the 
ſame ſingly, as the hearing of Shooting on the Shore, 
the ſeeing the Ship Worceſter, having another lying 
at her Stern, the Boats coming aſhore for Water, and 

the Crew ſaying, hey had been a Buſting, & ſic de 
ceteris, and fo of the reſt ; but take them ſingly, and 
they may all have a good and innocent Conſtruction: 
Nor can it be ſaid, that jointly they become ſtronger, 
and fortify one another, as ſingle Arrows eaſily bro- 
ken when apart, yet cannot be broken in a Sheaf, 
becauſe that all the Qualifications and Indicia, To- 
kens in the Libel, with the foreſaid Conſtructions, 
may be put upon them, the Conſtructions will ſtill take 
off the Face; beſides that, it's well known, that there 
are ſome Indicia only probabilia, ſome Tokens only 
probable,and that the Law requires Indicia indubitata, 
undoubted Signs; it being till the ſafer Side to 
ſpare doubtful Innocents, than to condemn only pre- 
ſumed and probable Guilt, To all which is to be 
added, That's the common Opinion of Doctors, 
that Preſumptions can ſcarce ever conclude ad param 
ordinariam, to ordinary Puniſhment, but at the moſt 
only ad pænam arvitrariam, to Puniſhment at Plea- 

ſure of the Judge: And Mackenzie in 
+ 4 Book ſo his ＋ Criminals, ſays, * Preſumptions 
called. are only founded on may bes, which 

«© may not be; and to allow Crimes 
© to be proven by Preſumptions, would leave 
„Judges to be Arbitrary.” So that the common 
Opinion runs againſt Preſumptions. Bur, 

To all this it's anſwer*d, That yet it is clear Law, 
that Crimes may be proven per indicia indubitata, by 
undoubted Tokens, which in Law are no more than 
violent Preſumptions, que fidem extorquent, that 
force a Belief : But the Truth is, That in this Caſe 
the Purſuer hath not only indicia indubitata, undoubt- 
ed Tokens, but likewiſe poſitive Witneſſes, and alſo 
Documents in Writing; which all being conjoined, 
do make a ſatisfying Evidence, and fix a clear Con- 
viction; which is the utmoſt Deſign of Probation. 

But ſecondly, it's moſt certain, both 


+ Praftice, in Law and ＋ Pratique, that many 
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Crimes are only diſcover'd and proven per prejum- 
tiones & indicia, by Preſumptions and 1 okens ; 
and that the Doctors in ſeveral Crimes, eſpecially 
theſe more atrocious, as Treaſon, Piracy, Forgery, 
and the like, where Wickedneis endeavours molt in- 
duſtriouſly to hide itſelf, do allow and approve Pre- 
bation per Indicia, by Tokens, as moſt neceſſary for 
the puniſhing of theſe Crimes. It were needlets to 
multiply the Citations both from the Law and Do- 
ctors, that might be adduced in this Caſe, as /. 3. 
$ 2. D. de Teſtib. where the Reſcript bears, Ou ar- 
gumenta ad quem modum probande, cuique rei ſufficiant 
nullo certo modo ſatis definire poteſt: The Arguments 
to be uſed, and the Manner of proving every 
thing ſufficiently, can't certainly be defined, and 
ſoforth : and fo concludes, Non «tiq; ad unam pro- 
bationis ſpeciem cognitionem ſtatim alligari debere, ſed 
ex ſententia animi tut, te &ſtimare oppertere, quid ant 
credas aut parum probatum tibi opinaris, Item. I. 22, 
cod. ad legam Corneliam de falſis, uli falſi examen inci- 
derit tuns acerrima fiat indago,argumenitis teſtibus ſcrip- 
turarum collatione, aliiſque veſtigiis verilalis, Sc. 
Lou are not to be tied in taking Cognizance of 
a Matter to one Method of Probation, but you 
muſt act according to your own Judgment, and 
conſider what you are to belicve, and what you 
think not fully proved. 1tem, &c. when the Fal- 
ſhood of a thing is to be enquired into, then 4 
moſt ſtrict Search is to be made, by Arguments, 
Winefles, comparing of Hands, and other Signs 
« of Truth, &c.” By which Law it's plain, that 
Indicia & Preſumptiones, Tokens and Preſumptions, 
have place, and may make full Faith; and how can 
it be otherwiſe, ſince firſt, it is certainly the Intereſt 
of Mankind that Crimes be puniſh*d. 2. It's no leſs 
certain, that Crimes endeavour to cover theniſclvcs. 
3. That Proof or Probation is only to make an Evi- 
dence for Diſcovery. 4. That the End and Standard 
of this Diſcovery, and of all Probation, is the ſatiſ- 
fying Conviction of the Judge that has Power to 
puniſh, Now it molt Crimes be committed without 
Witneſſes, and yet do otherways apprar certainly to 
be committed; and if this Certaiaty ariſe from Pre- 
ſumptions, and be withal ſatisfying, it is juſt the ſame 
as if the Crime was proven by many Witneſſes, And 
thus Matheus de Criminibus, Tit. de Probalionib. cap. 
6. per totum, and Gail. lib. 2. Obſ. 149. Numb. 9. 
where he reaſons molt juſtly upon Probation by Pre- 
ſumptions, where there is a Difficulty by Reaſon of 
the Want of Witneſſes ; and till brings the Matter 
ro this true Period, That whatever way Faith be 
fully made to the Judge, either per Totes, or fer 
Indicia, or per Preſumptiones,either by Witneſſes, To- 
kens, or Preſumptions, the End of Probation is 
attained, and ſo the Evidence ſufficient. 

The Procurators for the Pannels alledged, That 
this were to make Judges too arbitrary z but tho? 
it hath indeed been the Care of all Lawyers to pre- 
vent Arbitrarineſs, yet it's molt certain, that wlicte 
Evidence doth only rite as Providence offers, and 
Circumſtances concur, the Arbitriment of the Judge 
muſt rake Place, and the Safety of Mankind doth 
preciſely lie here in the Integrity and Diſcretion of 
the Judge, helped indeed by ſome Rules of Law, 
but no ways bounded or fix'd to preciſe Rules, 
which the Matter will not bear. And therefore we 
ſee, that even in the moſt certain Manner of Proba- 
tion, viz. by Witneſſes, and the higheſt Law of it, 
that in the Meuth of two or three Witneſſes ſhall every 
Thing be eſtabliſhed . There is ſtill an Arbitrimenc 
inſinuate as to the Diſcretion of the Judge, or 
otherways the Law would not have ſaid, two or 

thres 


cc 
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three, but would have fixed the Number preciſely ; 
whence it is moſt certain, that in all Probation there 
ic an Arbitriment of Diſcretion, and that tho? this 
Arbitriment may be bounded by ſome Rules, yet 
the ultimate and true Standard of all Probation, 1s 
the ſatisfying Conviction of the Judge, according 
to his beſt diſcerning. 

Theſethings then premiſed, viz. That a Proof may 
be ſufficient, per Indicia & preſumptiunes, by Tokens 
and Preſumptions, the Application to the preſent 
Caſe is plain; for where the Procurators for the Pan- 
nels would take off the Qualifications, as ſeparately 
inconcludent, and at beſt probable, it is clearly capti- 
0153 it being certain that many Indicia, Tokens, con- 
joined and connected, as in this Caſe, may make a 
ſufficient Evidence, and that here gue non proſunt ſin- 
gula multa juvant, i. e. Thoſe Things which taken 
& ſingly, are of no Effect, yet many of 'em toge- 
« ther are.” And thus, it firſt the Probation that 
ſhall be offered, of the hoſtile invading the other 
Ship, by the Pannels be laid down and thereto added 
the Surgeons Declaration of other Circumſtances, 
with all the other Qualifications in the Libel, they 
will certainly force a Faith and full Perſuaſion upon 
all rational Men, tho? ſeparately they cannot have 
that Weight; one Witneſs proves not, yet two prove, 
and in ſome Caſes two are ſcarce ſufficient, but three 
are beyond Exception. If then even in Witneſſes 
there be a mutual and fortifying Concurrence, the 
ſame mult alſo be admitted in Preſumptions & In- 
dicia., So that upon the whole, the Purſuer craves 
no more, than that every Man that hears this Libel, 
and ſhall hear irs Proof, lay himſelf fairly open, 
without any Prejudice to the Light ariſing naturally 
from the Matter itfelf, and its Circumſtances, and 
the Proofs and Confirmations thereof, as they are 
ſet down in the Libel ; and if he do not wilfully reſiſt, 
he will certainly be ſatisfied to a full Conviction. 

There are indeed hidden Crimes, and 
” Diffcult. 

bation, and the moſt atrocious, as Trea- 
fon, Aſſaſſinations, Piracy, Forgery, are ordinarily 
moſt hid; and Doctors ſay with Reaſon, that their 
Preſumptions ought to be examined, acerrima inda- 
gine, with the Stricteſs Scrutiny ; but all this ſhould 
be far from impretſing any with the Prejudice, as if a 
latisfying Evidence may not be found in theſe Caſes, 
And therefore ſince all pleaded by the Purſuer, is, 
that firſt his complex Probation per Teſtes & Indi- 
cia, by Witneſſes and Tokens, may be fairly receiv- 
ed. 2. That concurring and coming together, they 
may be allowed their juſt Weight. And 3. That if that 
juſt Weight, and the Evidence that attends it, be ſatiſ- 
tying, it may be held as concludent. It's clear as the 
Sun- Light, that no Stretch is intended, but Juſtice 
fairly proſecuted: And tho? in this Cafe of ſuch an 


extraordinary Crime, and where ſo much Evidence 


appears, the Purſuer might even, according to the 
Claim of Right, preſs the Supplement of Torture, 
yet he contents himſelf to inſinuate, that tho' this 
may be both juſt and neceſſary, yet he is hopeful, 
the Force of his Evidence may otherways prevail. 
The fourth Particular is the additional Concluſion; 
but as to that Concluſion, it is ſo natural in itſelf, 
and fo well fortified by the Authority of Doctors, 
and fo certain, not only in the Caſe of Counterband, 
but even of other forbidden Good, that nothing 
needs be added; for ſince every Pirate is preſumed 
ty have the Ship and all in it at his Command, as 
his own; and ſince the Ship is certainly the Inſtru- 
ment, as well as the Goods are preſumed to be the 
Effect of Piracy, it follows naturally, that the Con- 
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fiiſcation of both Ship and Goods ſhould be a Part 
of the Pains concluded. 


In reſpect whereof, &c. 


Here follows the Laws, and ſome other Quo- 
tations uſcd in the Debate, where they arc 
alſo Engliſo d in their proper Places. 


L. 2. f. 2. Ejuſdem quo; Principis extat reſcrip- 
tum ad Valerium verum de excutienda fide teſtium, in 
hec verba: Que argumenta ad quem modum pro- 
bande cuique rei ſufficiant, nullo certo modo ſatis defi- 
niri poteſt, ficut non ſemper, ita ſepe ſine publicis mo- 
numentis cujuſque rei veritas deprebenditur, alias nu- 
merus teſtium alias dignitas & auctoritas, alias veluti 
conſentiens fama confirmat rei de qua queritur fidem, 
boc ergo ſolum tibi reſcriberi poſſum 1 non 
uligue ad unam probationis ſpeciem cognitionem ſtatim 
alligari debere, ſed ex ſententia animi tui, te eftimare 
oportere, quid aut credas aut parum probatum tibi opi- 
naris.— The true Relcript of that Prince to 
Valerius, about enquiring into the Credibility of 
«6 Witneſſes, is alſo extant as follows. What Ar- 
*© guments are ſufficient to prove any thing, cannot 
** certainly be determined; for tho? not always, yet 
it many times happens, that the Truth of a Matter 
is found out without publick Monuments. Some- 
times the Number, ſometimes the Dignity and 
Authority of the Witneſſes, and at other times 
common Fame confirms the Truth of the thing 
in Queſtion. I can only therefore enjoin you, in 
ſhort, that in your Enquiry, or Examination into 
a Matter, you are not to be tied to any one Sort 
of Proof ; but you muſt judge according to your 
own Conſcience, what you think to be proved, 
or not proved to you.“ 


L. 22. C. ad Legem Cornelium de falſis. Ubi 


ce 
cc 
cc 
cc 
cc 
ce 
cc 
«6 
cc 
«c 


ſuch as are ſaid to be of “ difficil Pro- falſi examen inciderit, tunc acerrima fiat indago argue 


mentis, teſtibus, ſcripturarum collatione, aliiſque ve- 
ſtigiis veritatis : Nec accuſatori tantum queſtio incum- 
bat, nec probationis ei tota neceſſitas indicatur ; ſed 
inter utramque perſonam fit Judex medius: Nec ulla 
interlocutione divulget que ſentiat; ſed tanquam ad 
imitationem relations, que ſolum audiendi mandat of- 
ficium, præbeat notionem : Poſtrema ſententia, quid ſi- 
bi ligueat proditurus :-——*< When you are to en- 
gquire into the Falſhood of Evidence, you muſt 
* make the ſtricteſt Inquiſition that's poſſible, by 
Arguments, Witneſſes, comparing of Hands, and 
other Signs of Truth. Neither muſt the Accu- 
ſer only be queſtion'd, or the whole Charge of 
the Proof be laid upon him: But the Judge muſt 
act an indifferent Part betwixt the Plaintiff and 
Defendant ; and by no means divulge his Opini- 
on, but give both Parties the Hearing, and at laſt 
pronounce according to his own Judgment.” 

Matheus de Criminibus, Lib. 48. Dig. Tit. 15. 
de Probationibus, Pag. 675. Jtaque ſi cum uno 
ills Teſte nulla concurrant argumenta, nequaquam 
audiendus erit : ſed cum Paulo dicendum in Lege 
duo 30 d. de Teftam. tut. non Jus deficit, ſed Pro- 
batio. At fi argumenta alia concurraut, audiendus : 
Non enim neceſſe eſt unum Crimen, uno & eo Pro- 
bationis, genere oftendi, veluti teſtibus tantum vel 
tabulis, vel argumentis. Poſſunt & diverſa genera 
ita conjungi, ut que ſingula non nocerent, ea uni- 
verſa tanquam grando reum opprimant. L. 3. Sect. 
3. ejuſdem d. de Teſtib. Hoc eſt, quod aliis ver- 
bis dicitur plures Probationes imperfectus poſſe con- 
jungi.—“ Therefore if with that one Witneſs 
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6 there be no concurring Arguments, he is not at 
C all to be regarded: But we muſt ſay with Pau- 
« lus, in Lege duo 30 d. de Teſtam. tut, The Law 
4e ig not defective, but the Proof, But if other 
« Arguments concur, he is to be regarded : For it 
« is not neceſſary that one Crime be made evident 
te by one manner of Proof only; as by Witneſſes, 
« by Writing, or by Arguments only: For ſeve- 
ral Sorts of Proof may be ſo conjoined, that thoſe 
« which taken alone, would not affect the Crimi- 
< nal, yet being put all together, come upon him, 
« and overwhelm him like a Storm of Hail.” L. 3. 
Sect. 3. of the ſame D. concerning Witneſſes , That 
« js, as it is expreſſed in other Words, ſeveral im- 
<« perfe&t Proofs may be join'd together,” 


Gail Obſ. 66. Num. 12. P. 416. Et regulari- 
ter Teſtes ſingulares plenam Fidem faciunt, quando 
aliquid ingenere probandum eſt : puta Titium eſſe in- 
famem aut furioſum, quo licet ſingulares fint reſpectu 
actuum, tamen ſi ratione inis conveniant, wlegre pro- 
ban. And regularly ſingle Witneſſcs make 
<« full Proof, when any thing is to be proven in 
« general; for inſtance, that Titius is an intamous 
<« Perſon, or a Madman: For tho? the Witneſſes be 
«« ſingle in reſpect of the Acts, yet if they agree in 
© the End, the Proof is full. 


It may be eaſily granted, that regulariter Indicia 
debent efſe indubitata, ad condemnandum reum : 
<« That regularly Preſumptions ought to be uncon- 
« trovertible, when a Criminal is to be condemn'd 
e upon them.” But at that ſame time it mult al- 
ways be owned, that there are Crimes excepted 
from the Rule, by the general Opinion of the 
Doctors; ſuch as Crimen Leſe Majeſtatis, & Cri- 
men Aſſaſſinii, Treaſon and Aſſaſſination ; of which 
laſt Sort, the Crime of Piracy is the moſt atroci- 
ous. And therefore Giurba, in Concil. 22. Num. 5. 
ſaith, Sed Aſaſſinii qualitas bomicidio adfecta, no- 
dam conſtituit Deli7/ Speciem : —-—— The Quali 
ty of Aſſignation added to Murder, forms a new 
Sort of Crime. Num. 17. In Aſaſſinio omnia pro- 
cedant que in Criminibus excephis : In Aſſaſſina- 
tion, all things are to proceed as in excepted Crimes. 
And Num. 18. Aſſaſſinii Crimen, ob illius Atrocita- 
tem equiparatur Crimini Læſæ Majeſtatis : ——The 
Crime of Aſſaſſination, becauſe of its Atrociouſneſs 
and Enormity, is made equal to Treaſon. And then 
Num. 22.. he concludes, That in Probatione Aſjaſ- 
finii, probabilia ſuſſiciunt Arguments : In the 
Proof of Aſſaſſination, probable Arguments are 
ſufficient. And Maſcard, de Probationibus, Concluf. 
1228. Num. 77. In Crimine Aſſaſſinii probabilibus 
Argumentis probari poteſt : Aſſaſſination may be 
proved by probable Arguments. And Num. 78, 
79, 80, and 83. he names the other atrocious 
Crimes, where the like Probation is ſufficient ; and 
in that ſame Concluſion, Num. 51. Qud ex mul- 
tis Indiciis ſimul junttis, reſultat plena Probatio e- 
tiam ad quem criminaliter condemnandum — — 
Many Preſumptions joined together, make full 
Proof to condemn any Man in a Criminal Caſe. 
And Queſt. 8. Num. 8. Probatio per Evidentiam 
omnibus eſt potentior, & inter omnes ejus generis 
major eſt illa, que fit per Teſtes de viſu:— Proof 
by Evidence is the ſtrongeſt of all Proof, and eſpe- 
cially by Eye-Witneſſes. And Conclu/. 831. Num. 4. 
Probatio per Conjefturas & Indicia, in bis que diffi- 
cilia ſunt probata, & clandeſtine committuntur, ha- 
bentur pro eBidenti & clara Probatione ;:=—Proba- 
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tion by Conjectures and Preſumptions, in Things 
hard to be proven, and clandeſtinly committed, 
are held to be good and evident Proof, 


Carpzovius, Queſt. 223. Num. 57. Secus tamen 
Res ſe habet, fi plura Indicia concurrant & conjunctim 


reum aggravent, quorum unumquodque per teſtem 
fingularem probetur ; nam una Preſumptio aliam juvat, 
Plurimague Indicia conjunfta fidem faciunt :!=—But 
the Matter is — if many Preſumptions con- 
cur, and load the Defendant; of which any one may 
be proved by a ſingle Witneſs: For one Preſumption 
ſtrengthens another; and many of them joined to- 
gether, make Proof. 

And in the Trial of Jobn Swinton for mur- 
dering of his Wife, there was no direct Proof by 
Witneſſes; but the Libel being qualified, the Proof 
was by a young Girl of 14 or 15 Years, who left 
Fohn Swintown and his Wife alone in the Houſe, 
and went to the Smith's Shop to enquire for Let- 
ters; but returning, found the Door ſhut, and 
therefore went away for a little Space; and then 
coming back and knocking, her Maſter opened, 
and ſhe perceived ſome Red, like Blood, upon his 
Shoes. And when ſhe came in, ſhe 
found herMiſtreſsdead inthe + Spence z + Buttery. 
which was all ſhe could ſay. And 
then another Man declared, that he 
ſlaw Jobn Swintown go from his 
Houſe to a 4 Stank, and there waſh 1 Di. 
his Shoes. Which Indicia, Preſump- | 
tions, being joined with the Proofs of their ill A- 
greement, and frequent Quarrellings 
before, did determine the + Aſſize. + Fury. 
And tho? it was ſtrictly objected, that 
in the Mouth of two or three Witneſſes, every thing 
ſpould be eſtabliſhed; and that in the aforeſaid Cale 
there was no direct Witneſs at all, far leſs two or 
three; and that even the aforeſaid Circumſtances 
were only proven by ſingle Witneſſes ; yet the Aſ- 
ſize found that Evidence in the Pre- 
ſumptions and F Indicia laid together, + Tokens. 
that they brought in their Verdict 
proven; and Swintown thereafter confeſſed, and was 
executed. | 

And in effect, unleſs that Indicia and Preſumpti- 
ons be ſuſtained, and even ſingle Witneſſes for pro- 
ving theſe ſeveral Preſumptions and Indicia; which 
is called a Cumulative Probation, when all the Wit- 
neſſes and Teſtimonies concur in idem Crimen, & 
ad eundem Finem, in the ſame Crime, and to. the 
ſame End, Crimes, and theſe the moſt atrocious, 
would eſcape unpuniſhed. 


And therefore, upon the whole, it is moſt certain, 
when Preſumprions, Qualifications, and Indicia 
concur, and make a full perſuaſive Evidence; the 
Probation ſhould be held for as tully ſufficient, 
as the moſt direct Witneſſes; ſince all that the 
Wuneſſes can do, is only to make full Faith in 
the Matter, which may be otherwiſe ſupplied, as 
ſaid is. 


As to the additional Concluſion, 
it may be F noticed, that Molloy, de . ober. 
Jure Maritimo, Lib. 1. Cap. 3. Seft. 
19. Pag. 60. ſaith, That when a Merchant procures 
Letters of Mart or Reprize, and then delivers the 
Commiſſion to Perſons to endeavour a Satisfaction; 
it ſuch Perſons commit Piracy, the Veſſel is forfeit- 
ed without Controverſy. 


IN. 


1704. Scotland. 


INFORMATION for Captain 
Thomas Green, Commander of the 
Worceſter, Captain Joha Madder, 
his Chief Mate, and others; againſt 
Mr. Alexander Higgins, Advocate, 
Procurator- Fiſcal of the High Court 
of Admiralty. 


HE faid Captain Thomas Green, Captain 
| Jobn Madder, and others belonging to the 
Ship called the Worceſter, being purſued at the In- 
ſtance of the ſaid Mr. Higgins, Procurator-Fiſcal, 
before the High Court of Admiralty, and the Lords 
Aſſeſſors appointed by the Privy Council ; for the 
Crimes of Ptracy, Robbery and Murder, conform 
to two Criminal Indictments, raiſed at the In- 
ſtance of the Fiſcal. The Caſe being fully plead 
ed before the Honourable Judges of Admiralty, and 
the Lords Aſſeſſors; both the Accuſer and Ac- 
cuſed were ordained ſeverally to inform, as Uſe is 
in ſuch Caſes, : 

| The Criminal Indictments being 
fare the ſame. holden as repeated, which F coincide 
both as to the Concluſion, and Media 
concludendi, way of concluding z and denied it is 
needleſs to repeat ſome preliminary Defences that 
were proponed, ſeeing it ſeemed juſt to the Ho- 
* nourable Court to repel the ſame: And therefore 
the Pannels proceed to their Defences, whereupon 
they were ordained to inform. "Theſe 
are of two Sorts; Firſt, + Dilator ; 
and Secondly, || Peremptor. 
And firſt, it was proponed for 
Heiry Keigle, Carpenter, and others of the Pannels 
in the ſame Indictment with him, That they could 


t for putting 
off, or delay. 
Peſiti ve. 


not be put to anſwer, unleſs the Captain himſelf 


were firſt inſiſted againſt; becauſe they being his 
Crew, and under his Command, they could not be 
charged with any thing done by them, unleſs he 
were firſt tried. 

It was anſwer'd for the Purſuer, 
that they were not + convened for 
any thing alledged acted by their Cap- 
tain, and by them as his Crew; but that they were 
convened as Socii, Fellow-Criminals, and Partakers 
of the Crimes libelled ; which could be warranted 
by no Commiſſion nor Character the Captain did, 
or could pretend to: And that they were all 
charged as being Socii, Fellows, and involved to- 
gether in one Crime; and ſo every one muſt anſwer 
tor himſelf. 

It was replied for the ſaid Henry Keigle, and the 
other Pannels with him, that the Pannels are libell'd 
againſt as the Crew of the Worceſter, under the 
Command of Captain Thomas Green; and that un- 
der his Command they did attack a Ship, Sc. So 
that they are here libelled only as Complices, and 
Acceſſaries to the Crime alledged ; and therefore, 
according to the Principles of Law, the principal 
Delinquent ought to be firſt try'd; eſpecially where 
the Captain was in Cuſtody, and might be brought 
to his Trial; and that by the Commiſſion produced 
under the Great Scal of England, ſuperſcribed by 
King William, the ſaid Thomas Green, was cloathed 
with a Power, authorizing him to attack and ſup- 
preſs Pirates, which is a Military Power, and con- 
—_ an Authority and Command over 

or. V. 


+ called to the 
Bar. 


for Piracy. 


the Crew of the Ship, to give ready Obedience in 
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all theſe Matters : So that the poor Pannels, who 
are of the Crew, have all Reaſon in the World to 
contend, That the Captain, whoſe Actinęs in theſe 
Matters they could hardly well debate, ſhould firſt 
paſs the Trial the Crimes alledged; who 
might, by Virtue of his Commiſſion, | 

and otherways, exculpate, and de- + windicate. 
fend himſelf againſt the Crimes libel- 

ed; and conſequently, all the Crew that were in 
Subjection under him. 

This Defence the Pannel might perhaps plead, 
to a further Extent to abſolve them entirely; but at 
preſent they conceive, it can hardly be denied, the 
Captain ſhould firſt undergo the Trial. And there 
is a great Difference betwixt Sociz Criminis, Fellow- 
Criminals, which are either independent upon one 
another, or if aſſociate under one Head, as Banditti 
and Pirates uſually are (which is illegal and un- 
warrantable Authority taken up) and Perſons accuſ- 
ed as Socii Criminis, Fellow-Criminals, who by 
Legal Authority are ſubjected to the Command of 
others: In which Caſe, if the Perſon truſted with 
the Authority, has tranſgreſſed or abuſed it; if it 
does not plead an abſolute Exemption from the 
Puniſhment of the Tranſgreſſion, at leaſt it ſhould 
have this Effect, That the Head and Chieftain 
ſhould be obliged firſt to his Defence; which it 
is hoped the Honourable Judges will find juſt and 
reaſonable. 

The other dilatory Defence, propoſed for the 
Captain and others in the fecond Libel, was, That 
whereas Jobn Reynolds, ſecond Mate, was conven- 
ed and pannelled with him, as alſo ſome others, as 
Socii Criminis, Fellow-Criminals, whom the Captain 
and other Pannels had cited as Wit- 
neſſes in their + Exculpation; it was + Defence. 
both ordinary and abſolutely neceſſa- 
ry, that theſe Perſons ſo cited for Exculpation, 
ſhould be firſt tried; to the End, that being purged 
of the Imputation of any Crimes, they might be 
capable to be Witneſſes, for proving the Defences 
of Exculpation, that the Captain and other Pannels 
did propoſe and inſiſt upon, for the Vindication of 
their Innocency. 

It was anſwer' d for the Fiſcal, That 
he owned, when both + Actors and 7 3 ; 
Witneſſes were included in one {| Libel, * . 
of Deſign to deprive the Actors of their Defences; 
the Actors might, and were allowed to condeſcend 
upon thoſe whom they intended to uſe as Wit- 
neſſes: But then at the ſame time, they were obliged 
to propoſe a Ground of Exculpation for them, and 
ſo crave that they might be firſt tried upon the fore- 
ſaid Ground ; otherways they could not, without 
ſuch a ſpecial Condeſcendance, in- 
tervert the Form of Trial. And there 
could be nothing more groundleſs, 3 
tending to elude all Criminal Proceedings againſt 
Complices of the ſame Crimes, than to allow any 
of them at random to crave others to be firſt tried: 
and fo the Trial to proceed of one ſingle Perſon af. 
ter another : Whereas the true and plain Method 
were, that the Purſuer inſiſt againſt ſuch as he pleaſes, 
either ſingly or jointly. And unlets 23 
ſome + Specialty be alledged, why Sg 
the Trial of one ſhould proceed before 
the Trial of another ; it never was, nor could be 
left to the Arbitrimeut of the Pannels. And there- 
fore unleſs the Captain will offer to prove, that 
Reynolds, and others whom they would have firſt 
tried, were alibi, N arbitrary r | 
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of having them tried in the firſt Place, without any 
Reaſon, cannot be regarded. 

It was anſwered for the Captain, and the other 
Pannels, That their Demand upon this Point was 
moſt conſonant to Reaſon, Law and Form, in Cri- 
minal Procedures : That Exculpation, which tends 


to the Proof of Innocence, and Freedom from Guilt, 


was moſt favourable ; becauſe it is ſtill preſumed, 
till the Crime be proved. And therefore it is, that 
Witneſſes who are not regularly admitted for prov- 
ing of a Crime, becauſe of ſome Exception, will 
be allowed to prove the Defender's Innocence. And 
upon this Account it is, that ſeveral things in Form 
are remitted in- Exculpation : And there is nothing 
more material for Defence of Perſons accuſed, againſt 
the Proſecutor (who ordinarily is prejudged and 
repoſſeſſed) to guard them againſt all the indirect 
ethods that may be taken by the Purſuer ; to pre- 
clude the Accuſed from the uſual Means of proving 
of their Defences, than what is now demanded. 
And ſince none can be more proper Witneſſes for 
proving a Pannel's Defence (as for Inſtance, Mo- 
deramen inculpate Tutele, i. e. the Rule of blame- 
leſs Self-Defence, as Perſons ſaid to be preſent) 
therefore a violent Purſuer might, in ſuch a Caſe of 
Deſign to preclude the Pannel from his Defence, 
cite thoſe preſent as acceſſary. Upon which Account 
it is, that both Reaſon and Law provides, that if 
the Pannel does offer to prove a relevant Defence, by 
the Socii Criminis, Partakers of the Crime accuſed 
with him; the Purſuer muſt neceſſarily firſt procced 
to the Trial of theſe Socii, Partakers, who otherways 
would have been led as + habile Wit - 
+ Lege? or neſſes; to the End that being purged, 
_ they may be yet habile. This is ſo 
plain in Reaſon, and has been look'd upon as the 
conſtant Practice in all Criminal Procedures in the 
Juſticiary Courts of Scotland, that it is admired the 
Fiſcal ſhould make any Oppoſition to it. 
He ſo far owns in his Pleading, that it is Form 
and juſt upon the Matter; but would ſhift it in this 
particular Caſe, unleſs the Pannels 
+ inf upon. would alledge and | found upon a par- 
ticular Ground of Exculpation, and of- 
fer to prove and inſtruct the ſame, as that their Socii, 
Companions, cited as Witneſſes, were alibi, elſe- 
where; but this is altogether without Foundation. 


For in all criminal Proſecutions, the Accuſed are not 


put to prove their Defences, becauſe the denying of 
the Libel is a Defence ſufficient of itſelt; and if 
the Libel be not proved, the Pannel goes free by the 
Rule AFore non probante abſolviter reus, the Plain- 
tiff failing in his Proof, the Defendant is abſolved, 
ſo that when there are Perſons accuſed as Socii Cri- 
minis, Fellow-Criminals, who might be very habile 
Witneſſes for exculpating the reſt, if they did not 
lie under the Imputation, when their Trial is firſt 
required, that they may be purged of the Imputa- 
tion, there is no Neceſſity to propone 

+ Making void for them any ſpecial Defence, + elide- 
theIudictment. ing the Libel; ſeeing the very Denial 
| of the Libel is enough, and their In- 

nocence is preſumed, except Guilt be proved. And 
if the Fiſcal will have the Captain, and the other 
Pannels, to condeſcend upon what Ground their o- 
ther Socii, Companions cited as Witneſſes, ſhould be 
acquitz they need ſay no more, but that they ought 
to be acquit, becauſe the Libel is not true. And is 
there not the ſame Reaſon to acquit Pannels, be- 
cauſe the Libel is not proved ; and — to 
render them habile W itneſſes for other Perſons accuſ- 
ed, as if the ſaid Perſons were acquit upon a Defence 


proponed, elideing the Libel; whereby it plainly ap- 
pears the Anſwer given is ſtrained, and does mighti- 
ly increaſe the Suſpicion againſt the Fiſcal, that he 
has indicted the W itneſſes cited by the Captain, and 
the other Perſons in their Exculpation, of purpoſe 
to preclude them from their Micans of Defence; 
and the rather, that the Pannels appeal to the Ho- 
nourable Judges, if it was not owned by the Pur- 
ſuer in the Debate, that Mr. Reynelds was afhore at 
the time of the pretended Attack; beſides that, the 
Libel bears the Chyrurgeon, and others of the Crew, 
were aſhore the time of the pretended Action, which 
frees the Pannels of all Calumny. There can be 
innumerable Inſtances given before the High Court 
of Juſticiary in criminal Matters, that where there 
are ſeveral Complices indicted, if any of them have 
Grounds of Exculpation, which they can prove by 
others of the Pannels, their Trial proceeds firſt. This 
is plainly aſſerted as unconteſted by Sir Gœcrge Mac- 
kenzie, in his Book of the Laws and Cuttoms of 
Scotland, in Matters Criminal, Tit, Excul. Par, g. 
nor does he make any Diſtinction, or requires that 
any ſpecial Detence ſhould be condeſcended upon for 
purging Socii Criminis, the Fellow Criminals, to ren- 
der them habile Witneſſes. The Rule is 

plain in the Proſecution of + Delicts, + Cimes. 
before Civil Courts, in order to repair 

Damages, that it more Perſons be cited, as Co- ci 
eiuſdem delicti, guilty of the fame Crime, and that 
lome of them are neceſſary Witneſſes for proving the 
Defences proponed for others; the Proof mult firſt 
proceed againſt theſe. And fo it was found by the 
Lords of Seſſion the 24th of February, 1662, Mac- 
kartiney againſt Irving, much more ought it to be in 
criminal Caſes, as lately in the Caſe of K, of 
Auchnacloich, againſt Captain Monre, before the 
Lords Juſticiary, Nor is there any Inconvenience 
from what is alledged, that this ſhould tend to elude 
all criminal Proceeding againſt Complices, and oc- 
caſion the lengthning out of the Trial, to proceed to 
one ſingle Perſon after another; for as no time is to 
be grudged in the Enquiry of fuch Matters, which 
concerns the Life of Man, fo the Pannels do not 
propone this preliminary Defence to protect or de- 
lay the Trial, and theretore are ſatished, that not 
only Reynolds, but their other Socii, Companions, in- 
dicted, who are likewiſe cited in their Exculpation, 
go to the Trial at one and the ſame Time. The 
Captain, and other Pannels with him, do plainly 
argue thus; Either Reynolds, and the other Perſons 
cited in the Exculpation, are guilty or not; if they 
be guilty, it ought to be found ſo, for till that he, 
they are preſumed innocent; if not guilty, u hat 
Law or Reaſon is there to preclude them from be- 
ing Witneſſes for the Captain, and the other Panne!s 
Defence; or what Law is there that can oblige them 
to condeſcend upon, and propone a particular De- 
tence elideing the Libel, when the Libel is not 
owned to be true, and that the Pannels have all de- 
nied the ſame? So it is hoped the honourable Judges, 
and the Lords Aſſeſſors, will not preclude them 
trom the ordinary Privilege, which, hitherto, has 
not been denied to any Pannel. 

For if this was allowed, a violent Purſuer might 
prevent Probation, and render it impracticable. For, 
ſuppoſe one Man kill another in Self. Defence, two 
Gentlemen walking can teſtify this; but to prevent 
the Probation of inculpata tutela, unblameable Selt- 
Defence, they are cited as Parties; and they can 
prove by other two Perſons, at a greater Diſtance, 
their alibi, being elſwhere, which when the Pur- 
ſuer gets notice of, they are made Parties al ſo; mu 
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ſo in infixitum. So that the ſaid violent Purſuer 
might prevent all Probation, if the Defender were 
obliged to alledge alibi, being elſewhere, for the 
Witneſſes of his Exculpation. 


— 
* 


be * peremptory Defences proponed 


for the whole Pannels in both Libels, 
as totally excluding the ſame as I Ir- 
relevant, are as follows. 


* Poſitive. ++ Not good or ſufficient in Law. 


1. HAT the Libel was irrelevant, as being 
general and indefinite, not condeſcend- 
ing upon the Name, Deſignation, or any other Sign 
or Lvidence, by which the Ship alledged to be ſeiz- 
ed might be particularly diſtinguiſh'd, nor yet the 
Perſons Names alledged to be murdered,or to whom 
the Ship and Goods robbed did belong; which ſeemed 
to be abſolutely neceſſary in all ſuch criminal In- 
dict ments, not only as a Requiſite in Form, but in 
Equity and Reaſon; without which, Ferſons accuſ- 
--{ ſhould be in great Hazard from general and in- 
4-qnice Libels, and precluded from their Means of 
Detence, which otherways are obvious, when the 
Accuſation is certain, ſpecial, and pointed. 

It was anſwered by the Purſuer, That he had li- 
belled as definitely and cloſely, as the thing would 
allow ; for it being libelled, that the Pannels did, 
without any lawful Cauſe of Warrant, attack a Ship, 
ſailed by her own Crew, and having her own Car- 
go aboard, and that they over-maſter'd the Ship, 
in a hoſtile Manner, and robb'd the Goods : Theſe 
were certain Crimes manifeſt in themſelves, and if 
the Pannels acted them in ſuch a Manner, as to de- 
ſtroy the Ship and the Men, and imbezzled the 
Cargo, ſo as no further Knowledge could be had 
thereof, it was only an Aggravation of the Crime, 

and could not hinder the Accuſation 

8 n len to proceed; nor was any + Conde- 
we: ſcendance here neceſſary for Excul- 
pation 3 for of whatever Deſignation the Ship was, 


and whatever the Men and Goods were, yet the 


Crime was ſtill the ſame; and that it was known in 
our Practice, Robberies and Depredations are ſu- 
ſtained, albeit neither the Quality ot the Goods 
nor Owners be condeſcended upon; and in effect, 
the Pannels Defence of Indefinitneſs is ſuch, that 
if in the Road of Leith, before hundreds of Spec- 
tators, one Ship ſhould invade another, deſtroy her 
Men, ſeize her Goods, and ſink the Veſſel, where- 
by none of all theſe could be condeſcended upon, 
there could be no criminal Libel upon it, becauſe 


of the Defence of Indefinitneſs, which were moſt 


abſurd, 


It was replied for the Pannels, That what was 
ſaid, did not take off the Objection of the Indefi- 
nitneſs of the Libel, which by our Form and Law 
can be the Ground of no criminal Accuſation; for 
in all ſuch Procedures, debit conſtare de corpora delifti, 
the viſible Effe& or Matter of the Crime ought to 
appear that is, that ſuch a Ship is taken by Pira- 
cy, ſuch Men murdered, and the like. It is incon- 
liſtent with the Nature of a criminal Accuſation, 
that Men ſhould be alledged to be murdered, Ships 
ſcized, and theſe not condeſcended upon, and by 
our conſtant Practice it is ſo required: Nor can it 


for Piracy. 1 


be inſtanced, that ever any ſuch indeffiſt Libel 
was ſuſtained. There ate no Queſtions whatſoever 
that are more nice than theſe concerning the Life 
of Man, and therefore the Engliſhman Coke, 7 Rep. 


Calvin's Caſe, obſerves, that an Indictment ſhould 


be molt curiouſly and certainly penn'd; - 

and the] Old Books of the Majeſty, re- 1 4 £45 Bok 
quires ſeveial Things to be ſpecially ROWS 
expreſſed, as the Name of the Parties, Day, Vear, 
Place, Cauſe of Complaint, and Damage; and. as. 
it is neceſſary in Form, fo this Form has been 
founded upon juſt Reaſon, for otherways theſe In- 
conveniences ſhould plainly follow from general-and 
indefinit Libels.. * ; 

Firſt, A Perſon indefinitly accuſed of a Crime, 
as for Example of Murder, without expreffing the 
Perſon alledged to be murdered, can never be ſafe 
from an Abſolution or Acquitment in | 
Courts; for how can he oppone his f His Ber 
+ Sentence Abſolviture to a ſpecial e C 1 
Accuſation that afterwards may be 
raiſed, ſeeing he cannot make the one meet the o- 
ther. And if Captain Green, and the | 
other Pannels, ſhall be now * Aſſoil- * A/obved. 
zied, this ſhould not be a good De- 
fence to them, neither in Scotland nor England, if 
they ſhould be afterwards criminally purſued, for 
attacking a Ship, and murdering of Men, ſpecially 
condeſcended upon, becauſe it is not clear, that the 

ſent Indi&tment, as drawn, did concern -theſe 
he ial Accuſations z and therefore Accuſations of 
that Nature ſhould be ſo ſpecial, as that afterwards 
the Accuſed be not brought to any further Diſturb- 
ance, 2, The Reaſon why ſuch Accuſations ſhould 
be ſpecial and definit, is, That the Pannels be not 
precluded from the obvious Nefences, that tend to 
elide the Libel ; as here in this Caſe, if the Li 
were ſpecial and circumſtantiate, and ſome Deſig- 
nation given of the Ship and Crew, it wight be in 
their Power to prove the obvious Defence, that ſuch 
a Ship was at the Time libelled, in ſuch another 
Part of the World; that ſuch a Ship was either caſt 
away by Storm, or taken by Pirates in ſuch a Place; 
or that the Ship is yet extant, and the Crew alive: 
From all which, the Pannels are precluded by a ge- 
neral and indefinit Libel ; and therefore Law has 
fixed the Forms in theſe Caſes, that ſuch Accuſa- 
tions be not vagrant and looſe. 

It will not be denied, but that the Time and 
Place muſt be expreſſed: The fame Parity of Rea- 
ſon obliges to a ſpecial Condeſcendance of the Par- 
ty injured, Damage ſuſtained, as relating to ſuch 
particular Perſons. And the above-cited Sir George 
Mackenzie, in his Title of Libels, and the Forms 
thereof, does ſet down, That if the Defender crave 


the Purſuer to expreſs the Day, becauſe he offers to 
prove alibi, being ellewhere; then the Judge ſhould 


torce the Purſuer to expreſs the Day, or elſe the 
Defender would be precluded from proving his In- 
nocence. The ſame Reaſon is, that the Purſuer 
here ſhould be particular, as to the Ship alledged to 
be ſeiz d, c. becauſe the Pannel might offer to 
prove that that Ship was alibi, elſewhere, at the time: 
And many more Defences ariſe from the condeſcend- 
ing upon the Corpus delifti, the viſible Effect of the 
Crime, than from the Circumſtance of either Time 
or Place. And this is not laid down conditional- 
ly, that theſe are not the Requiſites of a Crimi- 
nal Indiftment ; except firſt the accuſed p 
their Defence, verbi gratia, alibi, for Inſtance, elſe- 
where: But it is laid down as a Rule, That theſe 
are the Requiſites of all Criminal Libels ; and the 
'F fit 2 Reaſon 
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Reaſon given is, That the Pannels be not precluded 
| from their Defences: So that it is not 
more + noticed, whether in this or 
that particular Caſe this Defect is pre- 
judicial, becauſe Neceſſity has firſt induced the 
Form; and then this Form turns to be a Law in 
all ſuch Cafes. And the forecited Sir George Mac- 
kenzie, in the ſame Paragraph, thinks it fo far a Re- 
oF quiſite of a Criminal Libel that the 
4 Crime ſhould be particular + ſubſum- 
Oy eg, that he brings it as an Argument 
why it ſhould be fo, that it is declared by the 148th 
Parl. 12 K. James VI. That a Libel bearing 
common Regrating, or Forcſtalling, in the general, 
ſhall be relevant, without condeſcending on the 
Time or Way of committing the ſame ; and there- 
fore concludes, that ſeeing this was an Act diſpenſ- 
ing with the regular way; Exceptio firmat Regulam 
in non exceptis, an Exception confirms the Rule in 
Things not excepted. And hence it is not a good 
Argument, that the Purſuer has libelled as definite- 
ly and cloſely as he could in the preſent Matter: 
For better an Inconvenience ſhould be ſuffered in a 
particular Caſe, than that a dangerous Preparative 
be laid down, of admitting indefinite and general 
Criminal Libels, whereby poor Pannels may be 
precluded from their Means of Defence. And this 
will ſerve to obviate the Argument drawn from a 
very infeazible Chance, ſuppoſed to fall out in the 
Road of Leith; which as proponed, will likewiſe be 
otherwiſe circumſtantiate as to a poſitive Probation, 
and not founded upon Conjectures and Preſump- 
tions, as this Caſe is. 

Nor can the Fiſcal altogether excuſe his indefi- 
nite Libel, ſeeing the Means was not wanting of 
his coming to the Knowledge of the Ship, if it be 
true what is libelled; ſeeing the Ship was not ſunk, 
but ſold to a particular Perſon ; and by ſome Evi- 
dence of the Ship, the Crew might likewiſe have 
been known. 


ober d. 


3. As Law and Form require ſuch Libels to be 
definite and ſpecial, ſo more eſpecially in this Caſe; 
becauſe Captain Green was clothed with a Commitf- 
ſion under the Broad Seal of Exgland, which em- 
power'd him to act in Hoſtility againſt all Pirates: 
And thereſore a general and indefinite Libel, upon 
attacking and ſeizing a Ship in his Caſe, would ſeem 
very improper: For the Preſumption muſt run in 
his Favours, That if any Acts of Hoſtility were done 
by him, they muſt be preſumed in Proſecution of 
his Commiſſion. This is not pleaded as a ſeparate 
Defence to elide the Libel ; nor is it pleaded to have 
given him full Liberty to have ranged impune, with 
Impunity, but as a Specialty in this Caſe ; that as 
it is a Defect in all Criminal Libels to be general 
and indefinite, ſo much more in this Libel, he being 

clothed with a Commiſſion, and hav- 
ing Power to F aſſail. And therefore 
the Preſumption runs in his Favours; 
except the particular Ship were condeſcended upon, 
known to be a Merchant and Trading Ship, and 
conſequently he out of his Duty in attacking the 
fame. And therefore it is frivolous to object, that 
the Commiſſion obliged him to keep a particular 
Journal of whatſoever Veſſel he ſhould attack hoſti- 
ly ; ſeeing the attacking of any Veſſel whatſoever 
is denied and the Argument from the Commiſſion 
only preſſed to this End, That no indefinite Libel 
of attacking, Ships, is relevant againſt a Perſon 
clothed with a Power to attack in certain Caſes z and 
which the Accuſer was ſo far convinced of, that for 


+ attack. 


ſupplying that Defect in his Libel, he in his Plead- 
ing and Information, is pleaſed to condeſcend u 
this ſpecial Qualification, and Mark of the Ship ar. 
tacked, that ſhe was a free Ship; which therefore he 
is obliged to prove. = 

The Purſuer was at the Pains to defend bis Li- 
bels from an Objection, as if they had wanted time 
and Place, The Pannels did indeed conjoin this 
with the other; That as the determining the Time 
and Place ſeem to be abſolutely requiſite ; ſo like- 
wiſe the Condeſcendance upon the particular Names, 
and Deſignations of the Ship and Perſon, both being 
equally and neceſſarily required, that Pannels be not 
precluded from their juſt Defences. And the time 
libelled Eg the Space of four Months, 
being too indefinite; it is likewiſe reaſonable in ſuch 
a Caſe, that the Accuſer ſhould be more ſpecial ; 
which the Pannels humbly remit tothe Honourable 
Admirals, and Lords Aſſeſſors. 


Fhe Second Peremptory Defence proponed for 
the Pannels, was, That this being a Libcl founded 
upon ſeveral Qualifications and Preſumptions, the 
lame was no way relevant, to infer the Concluſion 
of the Libel, A Proof of Crimes from Preſump- 
tions, is very hazardous : And hence it is, that 
ſome foreign Nations do not condemn to Death upon 
Indicia, Tokens, but make them only | 
Ground to | put to the Queſtion, 
And many Lawyers are of Opinion, 
that the ordinary Pain of Death is not to be inflict- 
ed upon a Proof ariſing from Indicia, Tokens, tho? 
never ſo pregnant. Ot this Opinion is Pharinaciss, 
a great Criminaliſt, and many others; and fo is 
Brunemanus, ad L. ult. Cod. de Prob. . 

But in the next place, whatever the Diverſities of 
Opinions and Practices of Nations may be in this 
Point, yet it is certain, where Indicia, Tokens, are 
taken as a Proof, in order to Puniſhment by Death, 
they muſt be ſuch as amount to a full Proof, and 
leave no Room for any Scruple or Doubt. This can- 
not be better expreſs d, than in the Words of that 
Excellent Conſtitution of Theodgfens the Emperor, E. 
lt. Cod. de Prob. Sciant cuncti accuſatores eam ſe 
rem deferre in publicam notitiam debere, qua munils 
ibi idoneis teſtibus, vel inſtructa apertiſſimis documen- 
tis, vel Indiciis ad Probationem indubitatis, & luce 
clarioribus expedita : Let all Purſuers take no- 
tice, that when they bring a Matter into Publick 
Judgment, it ought to be ſupported by proper Wit- 
neſſes, or plain Proofs, or undoubted Signs and 
Tokens, as clear as the Sun at Noon. And it will 
plainly appear from the Libel, that the Qualificati- 
ons therein narrated, are not ſuch Indicia, T« kens, 
as that excellent Conſtitution requires; indubitata, 
undoubted, aperiiſſima luce clariora, moſt evident, 
clearer than Sunſhine, There muſt always Difference 
be made: Some have a probable Shew, and incline 
the Mind of the Judge; and yet cannot go the 
Length of a full Proof. L. 5. in Principio Pand. de 
Panis—— Sed nec de Suſpicionibus debere aliquem 
damnare; ſatius enim eſt impunitum relingui facinus 
nocentis, quam iunocentem damnare : Nor ought any 
Man to be condemned upon Suſpicion ; tor it is 
better that a guilty Man paſs unpuniſh'd, than that 
an innocent Man ſhould be condemned. Indicia & 
Preſumptiones, Tokens and Preſumptions, have much 
eaſier Place, where conſtat de Cor pore delifti, where 
the Subject of the Crime is viſible; becauſe this helps 
to ſuſtain the Preſumption, and gives indeed the 
Indicia, Tokens, their juſt Weight. But theſe, in 
ſuch a Caſe as this, ubi non conſtat de Cor pore — 
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where the Subject of the Crime is net certain, are 
hardly receivable, ſeeing they want to be applied to 
a particular Crime. Ts 

This ſo neceſſary a Qualification of a Criminal 
Libel, t conſtet de Corpore deliti, that the Subject 
of the Crime ſhould be viſible, the Purſuer endea- 
voured to evade, by diſtinguiſhing betwixt Crimes 
that are cum effetu permanente, have permanent 
Effects, and ſuch as have no permanent Effects. In 
the firſt, the Corpus delii, viſible Effect of the 
Crime, was neceſſary, not in the lat- 
ter ; and therefore + ſubſumes that in 
the Caſes libelled, there could be no 
permanent Effects; becauſe all are libelled to be 
deſtroyed, and put out of Reach: But plainly this 
Diſtinction is againſt the Purſuer ; becauſe certainly 
Piracy, Robbery and Murder, are ſuch Crimes, as 
have permanent Effects. : 

By the Corpus delifti, Subject of the Crime, is not 
meant, that the Subject of the Crime muſt be ſo 
extent, as to fall under the Senſes ; but that the Loſs 
ſuſtained is felt and known. As for Example: In 
the Crime of Murder, though the Body cannot be 
reached, yet the particular Loſs is known: It is no- 
torious the Queen wants a Subject; Friends want a 
Relation, whom they can point out : In Piracy and 
Robbery, Merchants want their Ships and Goods: 
So that the Loſs is felt and known, tho? (de fa#to) the 
Subject cannot be pointed out. Whereas in this 
Cale, no ſuch particular Evidences can be given : 
None can complain of any particular Loſs, either 
Queen or Subject. And this is the true Meaning of 
what is Corpus delicti, a Subject of the Crime. And 
whatever be the Import of the Objection againſt the 
Libel, yet it is certain, to alledge Qualifications as 
the Proot of a Crime, ubi non conſtat de Corpore de- 
icli, where the Subject of the Crime does not ap- 
pear, is moſt incongruous. Add granting, as the 
Purſuer does further contend, that he has libelled 
a Corpus delii, a Subject of the Crime; in ſo far 
as he has libelled a Criminal Fact, and Deed of Pi- 
racy, Robbery and Murder ; which ſtill being ge- 
neral, is not that Corpus delicti, Subject of the Crime, 
that Law requires. Yet it was never heard, nor 
can there be any Lawyer whatſomever adduced, that 
owns the Corpus delicti, Subject of the Crime, can 
be made out of Preſumptions and Qualifications. 
When once it is known that a Crime is committed, 
it may be owned that Indicia indubitata, undoubted 
Tokens, ſuch as Law requires, may be a Ground 
to fix the Guilt upon particular Perſons 3 becauſe 
there the Certainty of a Crime committed, does 
negatively inforce and give Weight to the Preſump- 
tions adduced ; But when it is not known that a 
Crime is committed, and that this is firſt to be 
made out; it is poſitively contended, this cannot 
be but by a poſitive Probation of con- 
curring F habile Witneſſes : For Pre- 
ſumptions may be apt to fix a Guilt, 
quando conſtat de Corpore delicti, when the Subject 
of the Crime appears, or that the Fact was done, 
but not before. | 

In the third Place, the Preſumptions libelled are 
very far from being of that nature, as to be conclud- 
ing to a Conviction ; and of that Certainty and 
Clearneſs as Law requires. All Probations in Cri- 
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miaal Caſes ſhould be infallible and certain; and if 
there be any Meaning put upon Preſumptions found- 
ed upon for proving a Crime, other than to infer a 
Crime ; that is to be laid hold upon, according to 
the manifeſt Principles of Law and Humanity, 
Now the Qualitications libelled, are either ſuch 
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as not only can bear an obvious Senſe, differenc 
from what is impoſed, but even a probable one; or 
are ſuch as are vagrant Expreſſions and Hear-ſays, 
importing little or nothing, and cannot be applied 
to the Crimes libelled. 


1. The Chyrurgeon his having heard Shooting at 
a Diſtance, while in the mean time he ſaw no En- 
gagement; can eaſily be applied either to Shoot- 
ng from other Ships, or Shooting upon Salutation, 

4 

2. That he did ſee the Worceſter riding in her 
Birth, and another Ship (as it were) towed to her 
Stern. 1. It is only Conjecture, being at ſuch a 
Diſtance. 2. It is improbable, becauſe it is not the 
ordinary way; and hazards the Ship falling foul of 
one another, in ſuch common Roads; which might 
be a Ground to the Chyrurgeon's Miſtake at ſuch a 
Diſtance. 

3. That he did ſee the Goods lying lumber*d upon 
the Deck when he came aboard. 1. It is uſual in 
Coaſt-Trading, that the Goods are brought by 
Sloops, and fo laid upon the Deck till they be ſtowed. 
2. This might be occaſioned by the Ship's drawing 
Water, And to what concerns the Word Buſking, 
and bringing Water from the Shore, it is taken no- 
tice of in the Exculpation. 

4. That when the Doctor enquired what was the 
Occaſion of the Goods lying in Confuſion, Captain 
Madder ſhould have anſwered, Damn you, &c. might 
proceed from the ſaid Captain Madder*s being in a 
Paſſion, and concerned for the Goods being da- 
maged, and a Tarpauling-Temper, very uſual 
among Seamen. 

5. That the Chyrurgeon did dreſs two wounded 
Men ; firſt, one is dead, another is not named in the 
Libel ; and the Black as the two other alſo, might 
have got their Wounds by fighting among them- 
ſelves, which is not unuſual ; and the rather, that 
they appeared unwilling to tell the Chyrurgeon, of 
purpoſe to conceal their Quarrel from the Cap- 
tain, . 
6. As to what is alledged to have occurred be- 
twixt the Doctor and the Linguiſter, Firſt, It is only 
Hear- ſay; in the /econd Place, there might be a Ship 
fold to Cage Commodo, but not taken by Captain 
Green, and it is improbable he would have bought 
any Ship taken by Piracy upon that Coaſt. 

7. What is libelled about Reynolds and his Siſter, 
their miſſive Letters, is far from being any Qualifi- 
cation: For, Firſt, Reynolds's Letter 
It is ſtrained to + Copy. 
put ſuch a Gloſs upon the Expreſſion 
(baſely confeſs) to imply a Guilt, and a Guilt con- 
feſſed; ſeeing the Words may eaſily bear the Mean- 
ing of a falſe Accuſation, and is explained by a ſub- 
ſequent Expreſſion, That he would rather die inno- 
cent, than accuſe any Man falſly ; and in the Begin- 
ning of the Letter, declares, he knew nothing of 
the Matter. 

8. What relates to Haines his Intercourſe with 
Anna Seaton, and others, are nothing but general 
and ambiguous Expreſſions, from which nothing 
can be gathered of the Crimes libelled, and infers 
no more, than that he was uſing ſome Stratagems to 
gain his Miſtreſs. 

And as to the Expreſſion of the Wickedneſs com- 
mitted aboard their Ship, it may eaſily relate to 
other Crimes, which are but too frequent in ſuch 
Voyages; as alſo, as to what was done aboard after 
the Ship was in the Harbour; and as to the libelled 
Expreſſion uſed by Haines againſt Captain an" 
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der, as the ſame is general and indefinite, relating to 
no particular Crime, ſo this might ariſe from ſome 
particular Pique and Prejudice againſt 
Captain Madder : As to what follows 
anent the Condition of the Cargo, 
when the Committee of the Council unloaded the 
Ship, it is ſufficiently taken off in the Exculpa- 
cion. 

Laſtly, As to what is libelled anent the African 
Company's Seal: Firſt, It will not be pretended, 
that the Company were in uſe to give their Seal to 
any Ship whatſomever trading by their Commiſſion, 
2. If any had caſually gotten the Seal, there are an 
hundred Ways whereby the ſame might have come 
to the Worceſter's Crew without Piracy. And 3. 
The Seal found aboard, and which is lying in the 
Clerk's Hands, which has a Ship for its Creſt, might 
have given Occaſion to this Miſtake. 

It being plain, that the Qualifications libelled, 
are not of that Import to give a full Conviction ; 
the Purſuer's Argument adduced from the End of 
Probation, which 1s to find out the Guilt, and con- 
vince of the Truth, may be plainly taken off; that 
there is no ſuch convincing Proof, as can fully and 
certainly determine any Judge, but, at moſt, reſolves 
in a conjectural Proof, never to be admitted to take 
away the Life of Man. | 

The Purſuer allows, that if every one of the Cir- 
cumſtances ſhould be taken ſeparately, they would 
not be ſufficient ; but being taken jointly, and ac- 
cording to the Series of the Thing, they amount to 
a full Proof and Conviction ; and this is the Nature 
of all cumulative Probations; which is not to be diſ- 
Joined, Quæ non proſunt ſingula multa juvant : The 
Purſuer does likewiſe adduce Arguments and Au- 
thorities for a cumulative Probation to be of this na- 
ture, that there needs not two concurring Witneſſes 
for every Circumſtance. In anſwer to which, the 
Pannels do ſtill plead, there is a great Difference to 
be made betwixt Caſes where previouſly, conſtat de 
corpore delicti, the Subject of the Crime appears, and 
that Preſumptions are only fixed upon to find out 
the Guilty; and theſeCaſes, where in general a Crime 
is libelled, altho* Preſumptions may be admitted in 
the firſt, yet never in the other, as is already ob- 
ſerved. 2. In all Caſes, Preſumptions muſt be ſuch 
as leave no room to doubt, and muſt not only have 
a Probability with them, but a concluding Certainty, 
which does not give Ground to Suſpicion, but plain- 
ly and firmly convinces; which certainly cannot be 
inferred from the Qualifications libelled; all which 
either can bear a difterent Conſtruction, or are ſuch 
vagrant Hear-ſays, and indefinite Expreſſions, as 
amount to no certain and ſpecial Crime. 3. Such 
Preſumptions cannot be conjoyned, which particular- 
ly taken, are either of ſmall Weight, or amount to 
very little, or that they can probably bear another 
Senſe and Meaning, as has been demonſtrated, 
And, 4. As to the Conjunction of a cumulative Pro- 
bation, there is a Diiterence to be made betwixt 
Crimes that are continued, and where the Proot may 
be had from the Reiteration of the Acts, and thoſe 
other Crimes which conſiſt only in Fact or Deed. 

In the firſt, a cumulative Probation may be ad- 
mitted ; as in, a Libel of Bribery, one Witneſs may 
be admitted for one Fact, another for another, and 
fo a third, which may conjoyn, altho? there be not 
two concurring for every particular Fact, if there 
be other concurring Evidences and Arguments : But 


* about. 


where there is one poſitive Fact libelled, this does 
not ſo eafily admit of a cumulative Probation, eſpe- 
cially which is always to be taken along, where the 


181. The Trial of Capt. Thomas Green, c. 4 Ann, 


Crime is not ſpecified and determined, as in this 
Caſe, and that the ih corpus delicti, the Subject of 
the Crime itſelf, is {till co be made out : So that the 
Texts of the Law, and Authorities made ule of by 
the Purſuer, may be eaſily cleared, that either they 
relate to Civil Cafes, as J. 3. par, 2. digeſt. de teſtibis, 
where there muſt be a Preference of a Civil Right of 
the one to the other: Or if the Texts and Aut hori- 
ties relate to Crimes, the Indicia, Tokens, allowed 
by them, muſt be indubitata & luce clariora,. un- 
doubted, and clearer than Sun-ſhine 3 and preſup- 

ſes a Crime committed, & corpus delifti, the Sub- 
ject of the Crime, and tends only to fix the Guilt, 
And 1t is poſitively denied, that there is any Law, 
or Lawyers, allowing any cumulative Probation to 
prove a Crime in general, abi non conſtat de corpore 
delicti, where the Subject of the Crime does not ap- 
pear ;z and this is a Speciality in the Caſe of the 
preſent Pannels ; and the Honourable Judges a 
Lords-Aſſeſſors, are earneſtly intreated to conſider 
it; which does really diſtinguiſh them from the other 
Caſe mentioned by Lawyers; all which 
relates to * Delicts actually commit- 
ted, and that the Preſumptions de- 
duced, tend only to fix the Guilt : But when a 
Crime is alledged in general to be committed, and 
no ſpecial Condeſcendance upon what Subject, 
upon whom, and againſt whom, Preſumptions 
there are not ſufficient, without concurring habile 
Teſtimonies 3 even ſuppoſing ſuch a general indefi- 
nit Libel could be relevant, againſt which there are 
abundance of Arguments already given; for unlcſs 
a Fact be proved, even Conſcſſion is not ſufficient 
to fix a Guilt, as muſt be acknowledged by all ; 
much leſs Preſumptions, except the Fact be once 
known, 


he Crimes. 


The Grounds of Exculpation, 


As the Pannels are confident, the Lords Judges 
will not find the Libels ſo general and ſo qualified, 
relevant to infer the Pains of Death : So for further 
clearing their Innocence, they offer the Grounds of 
Exculpation following, which are either inſtantly 
inſtructed, or offered io be proved. 

And this may be laid down, which cannot be 
denied, that Preſumptio non delicti excludit preſump- 
tiones delifti, the Preſumption of a Crime not com- 
mitted excludes the Preſumption of a Crime; to 
which Purpoſe, Carpz. Part. 3. Q; 123. Num. 69. 
and in the ſame Place, in dubio ſemper in mitiorem 
partem eſt preſumendum. In a doubtful Caſe we muſt 
always take the more charitable Side; where he cites 
Multitudes of Lawyers, 

1. There is no Reaſon to ſuſpect the Pannels of 
the Crimes libelled, being Perſons of entire Fame, 
without any Imputation as to their antecedent Life. 

2. That they were under a Charter-Party, com- 
miſſioned to a Trading Voyage, and Inſurance made 
upon Ship and Cargo, which does remove all Sul- 
picion of Piracy, ſeeing ſuch do ordinarily aſſociate, 
and out- rig themſelves for that End. 

3. A ſtrong Argument of the Pannels Innocence 
as to Piracy, is, That they were upon their Voyage 
homeward, to make Account to their Fraughters and 
Owners of their outward Cargo and Returns ; of all 
which they have exact Journals and Accompts, and 
upon their coming to Frazenburgh gave Advice to 
their Owners of their Arrival, which was inſert in 
the Publick Prints from London, as is uſual, and 
likewiſe {ent a Packet over Land from Frazenturgh 
to the African Company in Scotland, trom Mr. Innes, 

their 
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their Correſpondent in the Eaft- Indies, which is not 
to be ſuppoſed a Pirate would be intruſted with : 
Whereas, when ſuch turn Pirates, it is uſually for 
their own Profit, and fo not only rob others, but be- 
gin firlt with their Owners, and are not found to 
return to make any ſuch Accounts; which is a 
ſtronger Proof of the Pannels Innocence, than any 
Circumſtance libelled to the contrary. | 

4. Menocheus de preſumptionibus, lib. 5. Priſ. 59. 
treating of the hoy te of Innocence, lays down 
two very pregnant. Firſt, That if the guilty Perſon 
could flce and did not, that very Preſumption waſhes 
away the Guiltz and gives Account of a Caſe out of 
Lucian de amicitia, that Antiphilus and Demetrius 
being accuſed of Sacrilege, were diſmiſſed by the 
Pretor, becauſe when they could have fled, they did 
not. A ſecond, when the accuſed Party offers him- 
iclt to the Judge, it is a ſtrong Preſumption of his 
Innocence, fince the Innocent fear nothing, and the 
Guilty have always the Puniſhment before their Eyes: 
Both theſe favour the preſent Pannels; for the Ru- 
mour was ſpread, and came to their Ears ſome Weeks 
before they were impriſoned, and yet none of them 
oflered to flee 3 and one Ballantine being at full Li- 
berty amongſt his Friends the Time of 
the + Incarceration of the reſt, did of 
his own accord offer himſelf to Priſon. 

5. That the alledged Confeſſion made by the 
Chyrurgeon, muſt certainly labour under ſome Mi- 
ſtake, becauſe, altho* he mentions the Attack to 
have been at Callicut, and that he heard the Ship 
was fold at Keilon, which are at leaſt fifty Leagues 
diſtant : And altho' he was aboard all the Time, 
yet he makes no mention how the Ship was brought 
along, or any thing relating to it. 

6. It is offered to be proven, that the Black who 
i alledged to be wounded in the Action, was not 
aboard forty-eight Hours before the Worceſter ſailed 
from the Coalt of Malabar. And further, that the 
Black declared when he came aboard, that he got 
theWound in his Arm by the Bite of a Snake. And 
further, it can be inſtructed by Chyrurgeons, that 
the Wound, as it well appears, is more probable to 
have been got that way than by Gun-ſhor. 

7. Whereas it is libelled, That the Ship was at- 
tacked by the I/orceſter's Sloop upon the one Side, 
and her coming up upon the other: 

t is impoſſible a Piracy of that nature could have 
been committed upon the Coaſt of Malabar, and not 
certainly known in Eng/and long before the Arrival 
of the Ship, ſuch is the exact Correſpondence, eſpe- 
cally as to ſuch Matters; nor could the Captain ei- 
ther have traded upon the Coaſt, or been received 
by the Factories and Governors there, if he had 
committed any ſuch Piracy; whereas it is offered 
10 be proven, that after the Time libelled he was 
aſhore kindly entertained, exchanging Letters with 
the Governor of Aujango, and had Inſtructions and 
Recommendation trom thence to the Governor of 
Fort-William upon the Coaſt of Bengal, whether he 
was obliged to go for refitting his Ship, and ſtop- 
ping the Leak, which he could not conveniently do 
at Malabar, becauſe of the want of Timber, Cord- 
age and Money to be taken up upon Bottomry. 

8. It was aſſerted by the Fiſcal in the Time of 
the Trial, that the Action laſted two Days and a 
half, which is a moſt improbable Story; for either 
the Night would have ſeparated them, or the Ship 
attacked might rather have run a-ſhore, than fall in- 
to the Hands of the Pirates. 

9. That the Word Buſting, libelled as a Term 
lignifying a Ship preparing to fight, has a quite 


+ Dnpriſon- 


Ment. 


for Piracy. 


591 
different Conſtruction in the ordinary Acceptation 
among Seamen, and ſignifies, bearing cloſe upon 


the Wind by a preſs Sail. 


10. It is offered to be proven, that their Water 
was ſtaved on the Coaſt of Malabar in a Storm, and 
not by Buſting, as it is libelled. 

11. And to {| redargue the Circum- 
ſtance libelled, that the Goods were || Refate. 
not right ſtowed ; it's acknowledg'd 
the Ship was fix Months in a Harbour at Bengal, 
after the libelled Engagement, and there loaded and 
unloaded : So that they had all Opportunity to ſtow 
the Goods as they thought fit, and certainly they 
were ſtowed as ſuch Goods uſually are, which can- 


not be preſs d without Damage. 


12, That the whole inward Loading does not 
amount to a Value beyond what might be reaſonably 
expected from the outward Cargo, in a Trading- 
Voyage to theſe Places. | 

And laſtly, That in January preceding, the Time 
of the alledged Action, there was a Proteſt taken 
by the Pannels againſt the Governor of Cochin, 
for not allowing the Ship Worceſter to be refitted 
there, which ſhe extremely needed before ſhe could 
return to Europe; and ſo was in no Capacity, ei- 
ther to fight or take a Ship, as is libelled, in the 
Months of February, March, April, or May there- 
after; and was a Ship ſheathed with Lead, and 
therefore altogether unfit for ſuch Action; as alſo a 
ſlow Sailer, and has not the leaſt Mark of any Gun- 
ſhot upon her. 2 

So that upon the whole Matter, The Qualificati- 
ons libelled being ſo weak and conjectural, and the 
Preſumptions of Innocency ſo ſtrong upon the other 
Hand ; it is confidently expected, that the Honour- 
ableJudges and Lords Aſſeſſors will reject the Libel, 
and let the Pannels go free; which they expect from 
the Juſtice of the Nation, and the 
T Humanity with which they are in + Courteh. 
ule to treat all Strangers. 


An ANSWER to the Fiſcal's Cita- 
tions. With the Counter-Citations 
for the Pannels. 


H O' the Doctors differ about the Force of 
Preſumptions, and the Effect of Probation, 
ab Iudiciis & Argumentis, from Preſumptions and 
Arguments; yet they all agree, that Parallels drawn 
from Civil Cauſes to Criminal ones, are not uni- 
verſally to be admitted. Now the Fiſcal cites L. 
3. F. 2. de Teſtibus, for evincing that Preſumptions, 
Indicia & Argumenta, Tokens and Arguments, 
are to be received. 

This Law is taken out of the Fourth Book de 
Cognitionibus, written by Calliſtratus ; the which 
Book only treats of Civil Caſes, as is manifeſt from 
the Title of that Book, diſpers'd in the 
F. and + congeſted by Labittus, to f collected. 
which I refer. Wherefore this being a : 
Reſcript of the Emperor Hadrian, in a Civil Cauſe, 
can never be applied in a Criminal one. 

The next Citation is, L. 22. C. ad I. Cor. de fal- 
, which is a Reſcript of the Emperor Conſtantine 
to the Governor of Rome, about a forged Writ. 
Now as the Law ſays, ſuch Forgeries 
can only be diſcover*d by + Collation + Comparing 
of Writs, Arguments inferr'd from of Hands. 
thence, and Witneſſes. And it is well 


* known, 
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known, that in our Law we have two 
+ Diqpreving. Ways of Improbation; the Direct, 
and the Indirect, Now to apply that 
to the Crime of Robbery or Murder, which muſt 
be proven “ liguidiſi me, and not by 
+ Writs, ſeems very || anomalous; 
Beſides, Crimes, according to their 
different Nature, muſt be diverſly 
I proven; ſome by Ear-witnefles, as 
Blaſphemy, Hereſy, Curſing of Parents, Sc. O- 
thers by Eye- witneſſes; as Robbery, Murder, c. 
And the Witneſſes competent for proving the one 

Crime, are not ſo in the other. | 
The third Citation is out of Antonius Matheus 
de Criminibus, ad Lib. F. 48. Tit. 15. C. 3. N. 4. 
The Fiſcal cites the latter End of this Section; but 
omits to ſet down what the Author refers to in the 
C. 6. of thatTitle ; the doing whereof will ſerve for 
an Anſwer. The Poſition is, Unus Teſtis non eſt 
audiendus; at fi Argumenta alia concurrant, audi- 
endus et : One Witneſs is not to be regarded; but 
if other Arguments concur, he is to be regarded. 
Now theſe Arguments muſt be taken out of the 
C. 6. of that Title. Argumentum nihil eſt alind, quam 
Ratio que rei dubiæ facit fidem ; & eſt vel neceſſarium, 
vel contingens. Neceſſarium, cijus Conſequentia ne 
ceſſaria eft ; veluti coiviſſe eam =_ peperit, furtum 
feciſſe, qui rem furtivam efferens deprebenſus eft. Con- 
tingens, cujus Conſequentia probabilis eſt ; veluti, 
cedem feciſſe, qui cruentatus eft : ** An Argument is 
* only a Reaſon which proves a doubtful Thing; 
and is either neceſſary, or contingent. That is a 
neceſſary Argument, whoſe Conſequence 1s ne- 
ceſſary: As for Inſtance, That ſhe who has brought 
forth a Child, has certainly known a Man; or that 
he who is taken in the Fact carrying off ſtoln 
Goods, has certainly committed Theft, A con- 
tingent Argument, is that whoſe Conſequence 1s 
only probable : As for Inſtance, That the Man 
© who is bloody, has committed Slaughter,” The 
neceſſary Argument obtains in Criminal as well as in 
Civil Caſes; but the contingent one, which the 
Lawyers call a Preſumption, is not of ſuch Force. 
However, our Author is of Opinion, that Contin- 
gentia Argumenta quanquam ſingula fidem non faciant, 
plura tamen conjuncta crimen manifeſtare poſſunt. Rem 
uno atque altero exemplo declarabimus. Occiſus eſt 
Calendis Mævius: Titius perempti inimicus fuit; eidem 
fepius non folum interminatus, ſed & infidiatus eſt : 
Cum deprebenderetur iiſdlem Calendis in loca cædis, 
cruentatus, cum gladio cruento, ad menſuram vulneris 
facto, toto vullu expalluit; interrogatus, nibil reſpon- 
dit, trepide fugit. Hic ſingula quidem Argumenta in- 
firmiora ſunt, univerſa tamen cædis autorem Titium 
evidenter deſignant. Simile eſt illud, Clodius eum 
Pompeia : Nudus cum nuda reperti ſunt in ecdem Cu- 
bili; preteriit id momentum quo turpitudo perfici po- 
tuit. Jam olim ille mulierem deperibat, ad ſtuprum 
per literas ſollicitaverat. Quis dubitet utrumque A- 
dulterii damnare ? . Tho? contingent Arguments 


* moſt clear. 
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<« ſingly by themſelves make no Proof; yet ſeveral 


of them join*d together, may make the Crime evi- 
« dent. We ſhall make it plain by an Inſtance or 
% two, Mevius was kilPd on the firſt Day of the 
cc 
e and not only frequently threaten'd him, but way- 
laid him. And when he was found on that ſame 
Day of the Month in the Place of Slaughter, 
bloody, with a bloody Sword, anſwerable to the 
Dimenſions of the Wound; he look'd as pale as 
Death: Being examin'd, gave no Anſwer, but 
run away in a Fright, In this Caſe, indeed, the 


4. 
cc 
cc 
cc 
cc 
(0 


Month: Tilius was an Enemy to the Perſon kill'd, 


181. The Trial of Capt. Thomas Green, &c. 4 Ann. 


* Arguments ſingly conſidered don't ſay much; 
but taken all together, they plainly prove Titius 
to have been the Author of the Murder. What 
* follows is ſuch another Inſtance. Clodius and 
«© Pompeia were found naked in the ſame Bed, but 
* not in the Act; the Time for that was paſt : But 
he had long courted the Woman, and ſollicited 
* her to Lewdneſs by Letters: Then who can 
make any Doubt to charge them both with Adul- 
tery ? Now there being in the preſent Caſe no 
ſuch Preſumptions as theſe are; the Rules laid down 
by this Lawyer Matheus, ſhew the 
+ ſufficient 


Circumſtances libelled are not + re- 
levant. 

The fourth Citation is from Gail. L. 2. Ol. 66. 
N. 12. The ſetting down of the Title of the Ob. 
ſervation, which is Jus venandi an Servitus ſit reali, 
vel perſonalis, Whether Hunting be a real or per- 
ſonal Service; and alſo the Apoſtle of the Section, 
which is, In Materia Decimarum, teſtes ſingulares 
probant ; In Yatter of Tythes, fingle Witneſſes are 
good ; does ſhew, that the Matter there treated is 
Civil, and not Criminal, And many Things are 
allowed in Civil Cafes, which are not in Criminal. 
A. Matheus ad Lib. F. 48. Tit. 15. de Probationi- 
bus, Cap. 2. Num. 1. Quicungue Teſtes in Cauji 
civilibus eſſe non poſſunt, iis nec in Criminalibus Teſti- 
monii dictio eſt. At non contra; quicunque in Caufi, 
civilibus audiuntur, it etiam in criminalibus audiendi 
ſunt, Graviora enim criminalia Judicia civilibus 
funt, ideoque & Teſtium major delectus adbibendus et. 
*© Wholoever cannot be Witneſſes in Civil Cauſes, 
are not to be admitted in Criminal Cauſes. Bur 
the contrary does not hold, viz. That whoever 
may be Witneſſes in Civil Cauſes, may alſo be ad- 
« mitted in Criminal Cauſes : For Criminal Caulcs 
are of more Weight than Civil Cauſes; and there- 
fore in Criminal Cauſes we ought to be more nice 
in the Choice of Witneſſes.” And the Author il- 
luſtrates this Doctrine, by Examples ſet down in 
that Chapter, 

What has been ſaid, will ſerve to anſwer what is 
cited out of Giurba and Maſcardus. 

The Citation from Carpzeovins's Criminal Prac- 
ticks, Q, 123. NM. 57. is imperfectly excerpted : For 
I ſhall give no other Anſwer, than what is in the 
ſame Place, from N. 55, to N. 59. Probantur etiam 
Indicia ad Torturam per unicum Teſtem, in caſu quo 
plura Indicia ſimul concurrunt, ſuper quibus Teſtes exa- 
minati diverſimode deponunt; ac unus de uno, alter de 
alio, tertius etiam de alio teſtificatur : Tum enim om- 
nium Teſtificatio ſimul junta, veriſimiliter facit de Reo, 
qui propterea ſub Tormentis interrogari poteſt, E/. 
enim bac de re non omni ex parte Interpp. conveniant, 
nec deſint qui Aſſertionem hanc ſimpliciter rejiciant : 
Teſteſque boſce, ut ſingulares conjungendos non eſſe au- 
tument, eo quod ſinguli Teſtes haudquaquam fidem fa- 
ciant, Verifſimum tamen eſt, plures imperfettas Pro- 
bationes in Cauſt; capitalibus conjungendas eſſe ad ple- 
nam Probationem faciendam, quoad effetum torquen- 
di: Quod communiter Dd. placuiſſe, licet namque 
unicum indicium ab uno Teſte probatum, ſemiplenam 
Probationem & Fidem, ad Queſtionem de reo habendam 
non faciat : Secus tamen res ſe habet, ft plura Indicia 
concurrant, & conjunctim reum aggravent, qucrum 
unumgquodque per Teſtem ſingularem probetur. Nam 
una 2 aliam adjuvat ; plurimaque Indicia 
conjuntta Fidem faciunt. Quod ipſum tamen nen 
aliter accipi velim, quam biſce tribus concurrenti- 
bus. Primo, Ut Teſtes ſint omni exceptione majores 
S idonei, ac Vite probate. Secundo, Ut deponant 
fuper Indiciis proximis delifto, non etiam ſuper valde 


rems1t; 


«c 
cc 
«c 


1704. Scotland. 


remotis Indiciis. Tertio, Indicia ſuper quibus Teſtes 
iti ſingulares deponunt ſunt plura, & talia que red. 
dunt animum Fudicis quaſi ccrtum quod Reus deli- 
querit : Quorum alterutrum fi deficiat, nullum iu 


Jure habeant Effeftum. ** Preſumptions make 
« Torture lawful, when there is but one Witneſs, 
<« in a Caſe where ſeveral Preſumptions concur, upon 
« which Witneſſes being examined, ſwear in a dit- 
« ferent Manner, and one witneſſes as to one Pre- 
« ſumption, another as to another, and a third con- 
« cerning a third. Then all their Evidence being 
« joined together, makes the Charge againſt the 
% Perſon probable, who therefore may be examin'd 
e by Torture. For tho? Interpreters don't all agree 
« jn this Point, and that ſome of them do abſolute- 
« [y reject this Opinion, and think theſe Teſtimo- 
« nies are not to be jained, becauſe ſingle Witneſſes 
don't make Proof; yet it is a certain Truth, that 
ein Capital Caſes ſeveral imperfe& Proofs are to 
be joined together, in order to make a full Proof 
as to the Effect of Torture, This is the com- 
mon Opinion of the Doctors; for tho' one Pre- 
* ſumption prov'd by one Witneſs, does not make 
half Proof in order to examine the Priſoner by 
Torture; yet the Matter is otherwiſe, if ſeveral 
© Preſumptions concur jointly to charge the Pri- 
© ſoner, of which any one may be proved by a 
e ſingle Witneſs ; for one Preſumption ſtrengthens 
another, and many of them joined together make 
* up a Proof, But I would not have this to be un- 
* derſtood to be ſo, except when thoſe three Things 
*© concur : 1. That the Witneſſes be above all Ex- 
** ception, proper in the Caſe, and of a good Life. 
*© 2, That they ſwear as to Circumſtances immedi- 
* ately relating to the Crime and not as to thoſe 
* which are very remote. 3. That the Preſumpti- 
ons upon which thoſe ſingle Witneſſes ſwear, be 
*+ ſeveral and ſuch as in a Manner may ſatisfy the 


** 


Judge, that the Priſoner is guilty of the Crime. 


But if any of thoſe Things be wanting, they can 
have no Effect in Law.” 

The Preſumptions in Swintoton's Caſe were not in 
the Indictment, but in the Probation, and ſeem to 
have been very pregnant and near, whereas theſe 
libelled againſt Captain Green are moſt remote. 

But to put this Matter in its true Light, the Ho- 
nourable Judge and Aſſeſſors are deſired to remem- 
ber, That Preſumptions never reſpect the Delict, 
or the Corpus delifti, but the Delinquent, and the 
Perſon of the Accuſed : For as Menoch. de Preſumpt. 
TL. 1. Q; 8. N. 2. very well ſays, Preſumptio verſa- 
tur circa id quod geſtum eſt, ſed ignoratur qualiter 
geſtum ; a Preſumption relates to the Thing done, 
but not to the Manner of doing it. Now, in the 
Opinion of all Lawyers, Deliftum debet efſe mani- 
feſtum, a Crime ought to be manifeſt. Julius Cla- 
rus, Sententiarum Lib. 5. Q. 4. Sciendum eft autem 
quod in omnem Caſum nunquam debet Fudex procedere 
ad aliquem attum, nifi prius illi conſtet Neliftum ipſum 
fuiſſe commiſſum. But you muſt know, that a 
** Judge in no Caſe ought to proceed to any Act of 
** Court, except it appear to him before-hand that 
the Crime was committed.” And in that Place, 
illuſtrates this Doctrine by Examples, and the Au- 
thority of other Lawyers, to which I refer. His Sen- 
timent in the End of that Queſtion being, Et ubi 
conſtet Scelus non interveniſſe, filebit Proceſſus : And 
where it appears that no Crime has been committed, 
Proceedings muſt ſtop. | 


So that ubi conſtat de delifto, where the Crime is 


certain, the Doubt and Controverſy ariſes about the 
8 2 ſo as it is uncertain who is the Per- 
OL. V. 


for Piracy, 
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ſon guilty, or the Committer of this Crime, whe- 
ther it be Robbery, Piracy or Murder. Thoſe who 
admit of Probation, per Indicia & Argumenta, by 
Preſumptions and Arguments, diſtinguiſh theſe into 
Proxima & Remota, near and remote; and to each 
of them give a different Effe& in Law. Capr. 2 
120. N. 6. Indicium definitur argumentum delifti per- 
petrati demonſtrativum, ſeu Indicativum. Idem, 9. 
121. N. 1. Indicia propingua ac certa, quorum unum- 
quodque per fe ſufficit ad Torturam, Hujus generis 
Indicia non veriſimilia ac probabilia ſed certa, non 
levia aut perfunctoria ſed urgentia; non dubia aut 
æguivoca, que multipliciter interpretari queunt, fed 
concludentia, & ad Delictum inferentia ſunt, & Cri- 
mini quaſi inherent, ita ut iis apparentibus, nibil ni 
Jt Rei Confeſſio deeſſe videatur. And N. 14. & ſegg. 
ut Indicium ſemiplenæ Probationis per ſe ſolum ſuf- 
friens & Idoneum fit ad Torturam, tria requiruntur, 
1. Ut Teſtis ille unicus fit omni exceptione major. 
2. Ut bic Teſtis deponat de aftu immediato, quod 
ſieri intelligitur, fi Teſtis ſue aſſertionis rationem per 
ſenſum corporeum rei convenientem reddat, quad 
nempe ipſemet Delitum ab accuſato perpetrari vi- 
derit vel preſens interfuerit. Quare, Si Teſtis non 
de ipſo crimine deponat, ſed de aliquo actu ad delictum 
proxime accedente, Indicium ſufficiens non facit. Si- 
cuti nec illius Teſtimonium idoneum ac ſufficiens eſt, 
qui deponit de Delicto quod in oculos cadit, & rationem 
reddit de alio ſenſu. 3. Ut Teftis verbis dilucidis & 
indubitatis de Crimine teſtificetur. ** A Preſumption 
is defined to be a demonſtrative or declarative 
*« Argument of a Crime committed. 2, 121. N. 1. 
Near and certain Preſumptions, of which every 


one is ſufficient of itſelf to juſtify Torture. Pre- 


ſumptions of this kind, ought not to be likely or 
«© probable, but certain; not ſlight or trifling, but 
urgent; not doubtful or equivocal], that may ad- 
mit of many Interpretations, but concluding, 
really inferring the Crime, and ſo inſeparable 
* from it, that thoſe Preſumptions appearing, 
there ſeems to be nothing wanting but the Con- 
e feſſion of the Criminal, & N. 14. and following. 
* To make the Preſumption of half full Proof ſut- 
e ficient to juſtify Torture, there are three Things 
required. 1. That that one Witneſs be beyond 
all Exception. 2. That the Witneſs ſwear as to 
* the immediate Act, which mult be underitood, 
that the Witneſs give for the Reaſon of his Aſ- 
e ſertion, ſome bodily Senſe proper to the Thing; 
as for Inſtance, that he ſaw the Crime committed 
„ by the Priſoner, or was preſent at the Time: 
Therefore if the Witneſs don't ſwear concerning 
* the Crime itſelf, but concerning ſome Act that 
„ comes next the Crime, it is not a ſufficient Pre- 
« ſumption. So neither is his Evidence proper 
© and ſufficient, who ſwears concerning a Crime 
e that is the Object of Sight, and gives an Ac- 
* count of it from ſome other Senſe. 3. That the 
Evidence concerning the Crime be in clear, and 
c not doubtſul Expreſſions.” After which our Au- 
thor gives Examples; and it is to be obſerved, 
That theſe Indicia, Preſumptions, are requir'd in 
order to torture; for they are not, in this Author's 
Opinion, ſufficient to condemn, unleſs they be Cer- 
tiſſima, Indubitatiſſima, & Luce Meridiana Clariora, 
moſt certain, undoubted, and as clear as the Sun at 
Noon, in which Caſe they have the Effect of a com- 
pleat Probation. 

The Indicia remota, remote Preſumptions, which 
are alſo term'd, Dubitata, Semitlæna, que rem ve- 
ram eſſe arguunt, non ſemper ſed plerumque tan- 
tum, unde cliam non dicuntur ſimpliciter certa in- 
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dicia, ſed veriſimilia & probabilia, ſeu veluti ceria 
Indicia : * Doubtful, half full, which don't always 
argue the Matter to be true, but almoſt always; 
** whence it comes, that they are not ſimply called 
certain Preſumptions, but likely, probable, or 
*© almoſt certain Preſumptions.“ And theſe cumu- 
latively and in great Number concurring, may bring 
a Perſon to Torture, but never to Condemnation. 
Now, by applying this general Doctrine to the 
Indictment, it is Juris Iucontraverſi, uncontraverti- 
ble Law, that the Delictum, Crime itſelf, cannot be 
proven per Indicia & Preſumptiones, by Tokens and 
Preſumptions. And as to the Pannels, tho* a De- 
lict Crime were proven per Teſtie omni exceptione ma- 
jores, by unexceptionable Wiitneſſes, yet it will appear, 
That the Circumſtances libelled, do not deſerve the 
Name of Indicia, Preſumptions; and 
tho they ſhould be allowed thatꝰ Com- 
pellation, yet they are Remoliſſima, 
very remote, and by conſequence can have no Ef- 
fect as to Condemnation. | 
As to the additional Concluſion, that 
the Ship and Cargo ſhould be“ eſcheat- 
ed, the Fiſcal cites a wrong Place, and 
ſuppoſes the Caſe to be what it is not : Bur ſeeing 
he values Mr. Mlolley's Authority ſo much, his Opi- 
nion in this Matter, as expreſsd in the ſame Trea- 
tiſe, C. 4. §. 21, 22. is thus: By the Law Maxine, 
if Goods are taken by a Pirate, and afterwards the 
Pirate attacks another Ship, but in the Attempt is 
conquered, the Prize becomes abſolutely the Cap- 
tors, ſaving the Account to be render'd to the Ad- 
miral ; and it is accounted in Law a juſt Caption 
of whatſoever may be got or taken from ſuch Beaſts 
of Prey, be the ſame in their own or in their Suc- 
ceſſor's Poſſeſſion. But then an Account ought to 
be render*d to the Admiral, who may (if they hap- 
pen to be the Goods of the Fellow Subject of the 
Captors, or of Nations in Amity with his own Sove- 
reign) make Reſtitution to the Owner ; the Coſts and 
Charges, and what other Things in Equity ſhall be 
decreed to the Captor, ſirſt conſidered and deducted. 
$. 22, By the Statute 27 Edward III. cap. 13. 
If a Merchant loſe his Goods at Sea, by Piracy or 
Tempeſt (not being wreck' d) and they afterwards 
come to Land, if he can make Proof they are his 
Goods, they ſhall be reſtored to him in Places 
guildable by the King's Officers, and ſix Men of 
the Country. 


Name. 


* forfeited. 


This Law hath a very near Relation with that 


of the Romans, called de Uſucapione, or the Atinian 
Law; for Ainius enacted, That the Plea of Preſcrip- 
tion or long Poſſeſſion, ſhould not avail in Things 
that had been ſtolen, but the Intereſt that the right 
Owner had, ſhould remain perpetual : The Words 
of the Law are theſe, Quod ſurreptum eſt, ejus 
rei Alerna auctoritas efſet, Where by Auctori- 
tas, Authority, is meancd Jus Dominii, the Right 
of the Proprictor remains perpetual, tho? a Thing 
be ſtole. 


CURIA JUSTICIARTIA, Supreme 
Curie Admiralitatis tenta in Pretorio, vel no- 
va Domo Seſſionis Burgi de Edinburgo, decimo 
tertio Die Menſis Martii, 1705, per Judicem 
dite Curie, & per Honoratiſſimos Viros, Jo- 
annem Comitem de Loudoun, Joannem Domi- 
num de Belhaven, Dominos Robertum Dun- 
das de Arneſtoun, Joannem Home deBlack- 
adder, & Joannem Cockburn de Ormiſtoun 


Aſſeſſores. 
Curia Legitimè Affirmata. 


181. The Trial of Capt. Thomas Green, Sc. 4 Ann, 


Intran. 

Captain Thomas Green, Commander of the Ship 
called the Worceſter, now in Bruntiſland Harbour. 

Captain Joby Madder, Chief Mate of the ſaid 
Ship. 

2 Reynolds, ſecond Mate of the ſaid Ship. 

Thomas Linſtead, Aſſiſtant to the deceaſed Super- 
cargo of the ſaid Ship. 

James Burn, Boatſwain of the ſaid Ship, 

James Sympjon, Gunner, 

Andrew Robert/on, Gunner's-Mate. 

Jobn Brucklie, Seaman. 

George Kitchen, Seaman, 

Henry Keigle, Carpenter of the ſaid Ship. 

George Haines, Steward of the ſaid Ship. 

Samuel Wilcocks, Chyrurgcon's Mate. 

George Glen, Seaman. 

Alexander Taylor, Seaman, 

And Jabn Bannantyne, S-oman in the {id Ship 


All of them indictc« and accuicd at the inſtance 
of Mr. Alexander Iliggins, Procurator-Fifcal to the 
High Court of Admiralty, for the Crimes of Piracy, 
Robbery and Murder, in Manner mentioned in the 
two ſeveral Indictments rad againit them theres 
anent, before inſert in the Court holden the Fifth 
of March Inſtant. 


PURSUERS. 
Mr. Alexander Higgins, Procurator-Fiſcal, 
Sir James Stuart, her Majeſty's Advocat. 
Sir David Dalrymple, and Mr. William Carmi- 
chael, her Majeſty's Sollicitors. 
Sir Patrick Home. 
Sir Gilbert Eliot. 
Mr. Alexander Macklecd. 
Mr. Francis Grant. 
Advocats. 


Procurators in DEFENCE. 
Sir David Theirs, 
Sir Walter Pringle. 
Mr. David Forbes. 
Mr. George Alexander. 

Mr. Jobn Elpbinſton. 
Mr. Jobn S pol ſewood. 

Advocats. 


The Libels and Informations for both Parties 
being read over in Preſence of the ſaid Judge and 
"many yas and in Preſence of the Pannels and Al. 
Izers, 

The Judge and Aſſeſſors having adviſed both the 
Indiftments purſued by Mr. Alexander Higgins, 
Procurator-Fiſcal of the High- Court of Admiralty, 
againſt Captain Thomas Green, and the hail Pannels 
in both Indictments, with the foregoing Debate 
— they find, That Keigle, and the other 
Pannels in the firſt Indictment, cannot be delay'd in 
their Trial, on Pretence that Captain Green, as 
their Commander, ought to be firſt diſculyd ; and 
therefore repel the firſt dilatory Defence: And 
find that Reynolds being libelled againſt as Socivs 
Criminis, a Fellow-Criminal ; and there being no 
Speciality, or particular Ground of Exculpation 
proponed, why he ſhould be previ- 
ouſly tried; therefore * repel the ſe- red. 
cond dilatory Defence proponed for 
NN Green, . in the Indictment with 

im; and repel t jection a- 
gain the * 8 no. nn 
dictments, in regard of the Nature ; 


of 
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of the Crimes; and find the Crimes of Piracy, or 
Robbery, or Murder, as libelled, being proven 

by clear and plain Evidence, + rele- 
+ ſufficient. vant to infer the Pains of Death, and 

Confiſcation of Moveable : Reſerving 
the Conſideration of the additional Concluſion of 
the Libels, until the Verdict of the Aſſize be return- 
ed; and repel the other Defences proponed for the 
Pannels; and remit the whole to the Knowledge of 


an Aſſize. 
ROB. FORBES, I. P. A. 


The Judge of the High-Court of Admiralty and 
Aſſeſſors, continue the Dyet at the ſaid Mr. Alexan- 
der Higgins's Inſtance, againſt the 
foreſaid + hail Pannels, till To-mor- 
row, being the 14th Inſtant, at Eight 
a-Clock in the Morning ; and ordains 
the Aſſizers and Witneſſes to attend 
then, || ilk Perſon under the Pain of 
200 Merks ; and the Pannels to be 
carried back to Priſon. 


! whole. 


| each. 


CURIA JUSTICIARIA Supreme Curie 
Admiraluatis tenta in Pretorio, vel nova Domo 
Seſſionis Burgi de Edinburgo, decimo quarto 
Die Menſis Martii, 1705. per Judicem difte 
Curie, & per Honoratiſſimos Viros, Joannem 
Comitem de Loudoun, Joannem Dominum 
de Belhaven, Dominos Robertum Dundas 
de Arniſtoun, Joannem Home de Black- 
adder, & Joannem Cockburn de Ormiſtoun 


Aſſeſſores. 
18 Curia Legitimè Afirmala. 
Intran. | 
Captain Thomas Green, Commander of the Ship call- 
ed the Worceſter, now in Bruntiſiand Harbour. 
Captain Jobn Madder, Chief-Mate of the ſaid Ship, 
Jahn Reynolds, Second-Mate of the ſaid Ship. 
homas Linſteed, Aſſiſtant to the deceas'd Super- 
Cargo of the ſaid Ship. 
James Burn, Boatſwain of the ſaid Ship. 
James Simpſon, Gunner. 
Audrew Robertſon, Gunner's-Mate. 
Foba Bruckley, Seaman. 
George Kitchen, Seaman. 
Henry Keigle, Carpenter of the ſaid Ship. 
George Haines, Steward of the ſaid Ship. 
Samuel Wilcocks, Chyrurgeon's Mate. 
George Glen, Scaman. 
Alexander Taylor, Seaman. 
And Jobn Bannantyne, Seaman of the ſaid Ship. 


PURSUERS. 
Mr. Alexander Higgins, Procurator Fiſcal. 
Sir James Stuart, her Majeſty's Advocat. 
Sir David Dalrymple, and Mr. William Carmi- 
chacl, her Majeſty's Sollicitors. 
Sir Patrick Home. 
Sir Gilbert Eliot. 
Mr. Alexander Maclecd. 
Mr. Fraucis Grant. 
Advocats. 


Procurators in DEFENCE, 
Sir David Thoirs. 
Sir Walter Pringle. 


* Maſter of a Ship. 
| 1. e. Solemnly ſworn, 


for P 1 racy. 
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Mr. David Forbes. 
Mr. George Alexander. 


Mr. John Elphinſton. 
Mr, Jobn Spotfwood. 
Advocats. 
* Aſfre. 
SE * Juy. 
Archibald Drummond, James Majoribanks, Mer- 
* Skipper in Leith, chant in Edinburgh. 


Jobn Findlayſon, Skipper 


. Edward Majoribanks of 
in Borroſtounneſs. 


T Halyards. 


Mark Stark, Skip Sir James Fleeming of 
there. Fr Rathobyres, N 
James Feniſon, Skipper | James Gordon, Senior, 
in Queensferry, and 
Jebn Mathie, Skipper in | -Robert | Forreſt, Mer- 
Preſtounpans. chants in Edinburgh. 
Robert Innes, 
Robert Walwood, 
William Blackwood, 


George Clark, and 
William Neilſon, Merchants in Edinburgh. 


The Aſſize lawfully ſworn, and no Objection 
of the Law in the contrary. 


Mr. Alexander Higgins the Purſuer, for 
Probation, adduced the Witneſſes after 


deponing, Viz. 


Ompeared Antonio Ferdinando, 
Cook's Mate of the Ship the Appeared. 

Worceſter, which was commanded by _ 
Captain Thomas Green, aged twenty-four Years, 
or thereby, unmarried z with Captain George Ta- 
man, Merchant in Dundee, {worn Interpreter: And 
the ſaid Antonio Ferdinando being ſolemnly ſworn, 
|| purged of partial Counſel, examined and interro- 
gate upon the Libels, or Indictments. And being 
interrogate if he believed in GOD, and if he was 
a Chriſtian : Depones, That he believes in GOD, 
and that he was born of Chriſtian Parents, and is 
a Chriſtian himſelf. And being interrogate upon 
the Indictment, depones, That at Callicoiloan, upon 
the Coaſt of Malabar, the Deponent did come 
aboard the Sloop belonging to Captain Green's 
Ship called the Worceſter ; at which Time the 
Deponent did enter to the Service of Mr. Love- 
day, Purſer of the ſaid Ship; and the Deponent 
cannot be poſitive of the Time of his coming 
aboard, but believes it was about two Years and 
a half ſince ; and went in the ſaid Sloop from 
Callicoiloan to Keilon, from thence to Cocheene, and 
from Cocheene to Calecut, and from that to 
Tillicherry : And depones, That upon the Coaſt of 
Malabar thereafter, he did ſee an Engagement 
betwixt the ſaid Sloop, the Ship the Worceſter, 
and another Ship failed by V bite- Men, ſpeaking 
Engliſh, and the ſaid Ship did bear Eugliſß Co- 
lours. And being interrogate by the 
* Pannels, what were the Colours the * Priſerers. 
ſaid Ship did bear : Depones, That 
they were of White, Red and Black, like to theſe 
that the ſaid Captain Green's Ship did bear; and 
that firſt the ſaid Captain Green, the Merchant, and 
Mr. Loveday, went aboard the ſaid Strangers Ship, 


+ Of, before a Place, in the Scots Diale#, denotes the Place ta be the Eftate of the 2 nam d. 
that he would ell the Truth, and nothing but the Truth ; that he had no Prejudice or ill 


ill againſt 


any of the Priſorers at the Bar; that he got no good Deed, or Promiſe of good Deed, for giving Evidence againſt them ; nor was 


ſuborned, adviſed, or directed how to fieear, or what he ſhall ſay in this Trial, 
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and ſtayed for about the Space of a Glaſs, and then 
returned aboard the Worceſter, and then did man the 
Sloop of the ſaid Ship the Worceſter, with about 20 
Men, whereof were Captain Green himſelf, Mr, Love- 
day, and the Supercargo, the Carpenter and Gunner, 
and that the Gunner's Name was James Simpſon, 
whom theDeponent knows, and points to at the Bar ; 
and that there were four Guns and two Pattereroes 
aboard the ſaid Sloop; and thereafter Captain Mad- 
der came aboard of the Sloop, and that they did en- 
gage the ſaid other Ship for the firſt and ſecond Days, 
and upon the third Day the ſaid Ship was boarded 
by thoſe in the Sloop, who when they came 
aboard, did take up thoſe of the Crew of the ſaid 
Ship from under Deck, killed them with Hatchets, 
and threw them over-board, and that Captain Green, 
Captain Madder, and James Simpſon the Gunner, 
were three of theſe who went aboard and killed the 
Men: And depones, That the Ship the Horceſter 
came up during the ſaid Engagement, and did 
fire at the ſaid Ship, but theſe in the Worceſter 
did not board her: And the Deponent believes, 
that the Men who were killed and thrown over- 
board, as ſaid is, were about ten in Number; and 
depones, That there were but few Goods aboard 
the ſaid taken Ship, which were carried aboard the 
MWorceſter, and amongſt the reſt he 

+ remembers. Þ minds of ſome China Root: And 
depones, That the ſaid Ship which 

Was taken, was ſailed by ſoine of the 

Crew of the Morceſler, and carried to Callicciloan, 


and there fold, and that the ſaid Ship was not 


tied with a Tow to the Ship JYorceſler : And the 
Deponent knows not what Men were killed aboard 
the Sloop or Worceſter, or if any were killed, but 
the Deponent himſelf was wounded in the Arm, 
and which Wound he now ſhews to the View 
of all. Depones, That Captain Madder told the 
Deponent, that if ever he did tell any Perſon, ei- 
ther white or black, of the ſaid Engagement, that 
he the ſaid Captain would kill the Deponent, and 

heave him overboard. Depones, Thar 


'+ now. the Upper-Coat which the Deponent 


+ pretently wears, was found aboard 
of the ſaid taken Ship, and which the Deponent has 
kept ſince that Time. Depones, That during the 
ſzid Engagements, Haines, Banrantine, Bruckley, 
Wilcocks, Burn, Robertſon, Glen and Taylor, eight 
of the Pannels, were aboard the Ship the Hercefter 
and that Keigle, Kitchen and Linſteed were aboard 
the Sloop with Captain Green, Madder and Simp- 
n; and believes that Reyrcids was then aſhore at 
Callicoiloan: And depones, That the ſaid Ship was 
ſold to a King in Malabar, and that the Man who 
bought the ſaid Ship bears a Malabar Name, whoſe 
Servant is called C:ge Commodo : And depones, 
That the ſaid Engagement happened between Tilli- 
cherry and Calecut, upon the Coaſt of Malabar : 
And depones, T hat he cannot poſitively tell how 
many Guns the taken Ship did bear, but thinks 
they were about twenty, ſmall and great: And the 
Deponent believes, That the Engagement happen'd 
about a Month after the Deponent went aboard of 
Captain Green's Sloop; and cannot be poſitive when 
the Ship the Worceſter, did engage the ſaid taken 
Ship, whether firit, ſecond, or third Day. De- 
pones, That the Engagement was by way of a run- 
ning Fight. Depones, That he knows not who did 
ſail in the ſaid taken Ship to Callicoiloan. Cauſa 
Scientiæ, the way how he came to know this, the De- 

ent was aboard the ſaid Sloop during the Time 
of the ſaid Engagement, and ſaw and heard, as he 
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has deponed; and this is the Truth, as he ſhall an. 
ſwer ro GOD. Depoenes, He can write after the 
Malabar Character; and this Depoſition is alſo 
ſigned by the ſaid Captain George Zeaman, the ſworn 
Interpreter. 


Antonio Ferdinando. 
Geo. Teaman. 


ROB. FORBES. 


Ompeared Charles May, Chyrurgeon of the 

Ship the Morceſter, commanded by Captain 
Green, aged twenty-ſix Years, or thereby, unmar- 
ried ; who being ſolemnly ſworn, purged of partial 
Counſcl, examined and interrogate upon the Libel : 
Depones, That he was aboard of Captain Greez/s 
Ship the Morceſter, and went from England with 
her ; that when the ſaid Ship went to the Coaſt 
of Malabar, the Deponent was ſet aſhore at the 
beck, which is the Landing-Place, and from thence 
went up ſome Miles to Callicoilcan, and ſome 
Time thereafter, about a Forinight, the Deponent 
did hear the Firing of Guns as at Sea, and did 
meet with Coge Commedo, who was Merchant to the 
ſaid Ship, and bought ſome Things from them, 
with Franciſco de Olivera the Linguiſter of the ſaid 
Ship, who had come that Day from the Tbeck, and 
that the Deponent aſked him what mean'd the 
Shooting; and that the ſaid Coge Commodo,and Fra: 
ciſco de Olivera, anſwered the Deponent, That the 
Worceſter had gone out, and was fighting at Sea with 
another Ship : And depones, That the next Morn- 
ing the Deponent came to the Shore, where he did 
ſee the Ship the Morcoſter riding in her Birth, that 
is, much about the ſame Place where ſhe had lycn 
before, and that the ſaid Place was about four 
Miles from the Shore. Depones, That there was 
then another Veſſel riding with the Worceſter at 
her Stern, Depones, That about ſome Time there- 
after, in the ſame Morning, the Deponent did 
ſee the Long Boat of the Morceſter coming to the 
Shore in a great Haſte ; and that when the Boat 
landed, the Deponent aſked the Men what was the 
Matter that brought them aſhore, it not being 
ordinary for Boats to come over the Bar, by rea ſon 
of a great Sea: And the Men anſwered, That 
Captain Meadder had ſent them aſhore for a Pin- 
guetta (which is the Name of a certain kind of 
Boat) with Water, becauſe they had ſplit and ſtaved 
all their Water aboard, and that there had been 
Buſking all Night, which the Deponent underſtood 
meant, that they had been at ſore Labour and 
Fatigue, as if their Ship had been driven from 
her Anchor, and bearing up again, Depones, That 
he did not ſpeak at that Time with the Men 
in relation to any Fight, but that the ſaid Men 
told him, they had brought a Ship in with them 
and that the Deponent made no ſtay at the Shore, 
but returned ir1mediately to Callicoi/nan, where his 
Patients were. Depones, That five or fix Days 
thereafter, the Deponent went aboard the Mor- 
ceſter for ſome Medicines which he wanted for the 
Uſe of his Patients; and that when he came aboard, 
the Deponent ſaw the Deck of the Worceſter lum- 
ber'd with Goods, and five or fix. Cheſts alfo, and 
ſome Bales of Goods; and that the Deponent did 
then ſay to Mr, Madder Senior, What have you 
got there ? You are fu!l of Buſineſs, And that 
Mr. Madder did then curſe him, and bid him go 
mind his Plaiſter-Box. And depones, That the 
Deponent was afterwards informed, that the Ship 
which was ricling at Stern of the Worceſter, was 
ſold to Cage Commodo, the Ship's Merchant at ian 
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River; and the ſaid Ship was brought there by a 
Part of the Worceſter's Crew who immediately left 
her ſo ſoon as they had brought her to an An- 


chor, or otherways fixed her, De- 
pones, That the * Linguiſter like- 
wiſe told the Deponent, That Cage 
Commodo complained, he had bought the Ship too 
dear; and that he ſaid, he had bought one the Year 
before cheaper, tho? four times the Value. De- 
pones, That ſome time thereafter, the Sloop came 
down the Coaſt ; and that Antonio Ferdinando was 
ſent aſhore to the Deponent at the beck; and that the 
ſaidl Antonio Ferdinando, the Black, was wounded in 
the Arm: And that the Deponent 
did take off the“ Dreſſing of the 
ſaid Wound, and found it to be a 
Fracture; and that it look'd as if the Wound had 
been occaſioned by a Gun-ſhot. And that the De- 
ponent aſked the ſaid Antonio Ferdinand», the Black, 
who had dreſſed the Wound, or ſet his Arm? 
And that the ſaid Black did tell the Deponent, 
That he was fet aſhore at Cochin, and there dreſſ- 
ed by a Dutch Chyrurgeon. And depones, That 
ſome Time thereatter he went aboard the Mor- 
ce ler, and called for the ſaid Black, and any other 
Perſons that were ill; and there came to him to 
his Cheſt, Duncan Mackay, and another (which the 
Deponent thinks was Edward Cuming, but cannot 
be poſitive) and that theſe Perſons were alſo wound- 
cd; and that the ſail Black was likeways there. 
And D-pones, That he did aſk his ſaid Patients 
how they came by their Wounds? And that Mr. 
Aadder hearing the Deponent aſk Queſtions, he 
came to the Deponent, and bid him aſk no Que- 
ſtions; and likewiſe charged the Patients to anſwer 
the Deponent any Queitions upon their Peril. And 
the Deponent then mid to Mr. Madder, that he 
had no Command over him; and that Mr. Mad- 
der anſwered, That he would go to one who had 
Command over the Deponent : And that the faid 
Madder went up accordingly ; and thereafter re- 
turned, and ordered the Deponent immediately a- 
ſhore 3 and the Deponent was accordingly carried 
aſhore in the Pinguetia, that was lying by the 
Ship's Side. Depones, That all this which the De- 
Eonent has b ſore deponed upon, did fall out about 
the Months of January or February, 1703 Tears. 
Deponcs, That while the Ship the Worceſter was 
going, up the Coilt of Malabar, Mr. Linſteed, one 
of the Crew was left at Keilon, which was near 
ſcven Leagues, or about twenty one Miles from 
Callicoiloan ; ani that the ſaid Linſteed was left 
there with one Hammond, to take care of ſome 
Part of the Cargo which was to be put aboard 
of the Ship. Depones, That he did not ſce the 
the ſaid Mr. Linſieed at Keilon ; but only heard 
that he was left there, and remained there, as the 
D-ponent h-ard, till the Ship came back. And 
Depones, That the Shooting which the Deponent 
heard, was before the Ship came back, as he 
has already deponed. And Depones, That there- 
after, during the Voyage, he never heard the Crew, 
or any of them, talk of their taking a Ship. De- 
pones, That whilſt the Deponent heard the ſaid 
Shooting, Mr. Loveday and Mr, Otlay were aſhore 
at Callicoiloan : And depones, That when the Wor- 
coker ſailed from England, the Crew was about 35 
or 36 in Number. Depones, That while the De- 
ponent was aboard, the Ship went no further up than 
Callecut : And depones, That the Reaſon how he 
knows Mr. Hammond and Mr. Linſteed were a- 
ſhore at Krilon, was, that be heard the Supercargo 
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deſire the ſaid Perſons to go aſhore, and take care 
of ſome Part of the Cargo. And depones, That he 
was but two or three Hours aboard aſter he heard 
the Supercaręo give the ſaid Order; and ſaw not 
the ſaid two Perſons (Hammond and Linſteed) go a- 
ſhore. And depones, That it was in the Ship the 
Worcefter*s going up the Coaſt of Malabar, that the 
Deponent heard the Shooting, Depones, That 
upon that Coaſt the Ship ſprung a Leak, and did 
from thence fail to Bengal, in order to have the 
ſame helped : And depones, That he knows not 
how many Leagues there was, betwixt the Place 
where the Leak Nause and Bengal; but that ir 
was about five Weeks Sailing. Depones, That he 
knows not the Reaſon, why the Ship was not brought 
into ſome Place on the Coaſt of Malabar, for being 
refitted, Depones, That when the Deponent came 
aboard at Callicoiloan, that the Suip weighed An- 
clior, and failed to Cochin, and from that to Calle- 
cut, and thereafter came back the ſame Way. De- 
pones, That there were ſome Goods put aboard the 
Ship from Callicut, but none at Cochin, as the De- 
ponent remembers. And further depones, That 
when the Deponent returned, he found Mr. Ham- 
mond and Mr. Linſteed aſhore at Keilon. Cauſa Sci- 
enti@ palet. The Way how he comes to know 
this is evident, And this is the Truth, as he ſhall 
anſwer to GOD. 


Charles May. 
ROBERT FORBES. 


Ompeared Antouio Franciſco, Servant to Cap- 

tain Thomas Green, Commander of the Ship 

the Worceſter, aged 22 Years, or thereby, unmar- 
ried ; with Captain George Neaman, Merchant, in 
Dundee, his Interpreter: And the ſaid Antonio 
Franciſco being ſolemnly ſworn, purged of partial 
Countel, examined and interrogat upon the Libel 
purſued by the Procurator-Fiſcal, againſt the ſaid 
Captain Green, and the other Pannels ; depones, 
That the Deponent believes there is a GOD ; and 
his Miſtreſs at Pegu cauſed baptize him a Chriſti- 
an; and he owns the Chriſtian Religion: And he 
came to the Service of Captain Green, at Delagoa. 
D-pones, That upon the Coaſt of Malabar, while 
the Deponent was aboard of the Worceſter, he 
heard ſome Shooting of Guns from aboard the 
I/orceſter, to the Number of Six, or thereby: 
And that the Deponent, in the mean time, was 
chained and nailed to the Floor of the Fore-Caſtle in 
the ſaid Ship; and he heard no other Shooting from 
any other Ship. Depones, That two Days after 
the Deponent heard the faid Shooting, he ſaw ſome 
Goods brought aboard the ſaid Ship the Worceſter 
and which Antonio Ferdinando, the other Black, told 
the Deponent, were brought from another Ship 
which they had taken: And likewiſe the ſaid 
Black told the Deponent, that at the ſame Time 
Captain Madder had given ſome Rack, id eſt, Bran- 
dy to the Men. And at the ſame time, the other 
Black told the Deponent likeways, That there were 
ten Men of the Crew of the taken Ship kilPd, 
when ſhe was taken. And that the faid Black did 
let the Deponent ſce a Plaiſter on his Arm, upon 
which he ſaid he had got a Wound by a Shot, 
while in the Sloop taking the other Ship: And 
that he told the Deponent, that the ſaid Ship was 
taken by the Sloop belonging to the Worceſter : 
And that the Deponent neither heard of, nor did 
ſee any other wounded Men. Depones, That he 


does not know where they were tailing, after he 
heard 
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heard the Shooting; but he was told by the other 
Black, that they were ſailing to Callicoiloan : And 
the ſaid other Black did forbid the Deponent to tell 
any Perſon whatſomever of the ſaid Engagement. 
And the Deponent does not remember how long it 
is ſince he heard the ſaid Shooting of Guns. And 
depones, That Antonio Ferdinando, the other Black, 
told the Neponent all theſe Matters upon the Coaſt 
of Malabar: And that the ſaid Antonio came aboard 
the Ship the Worceſter, when they were going to 
Bengal. And depones, That while he was chained 
to the Fore-Caſtle, he knows not who were aboard, 
or who were aſhore: And that he was ſo chained 
for the Space of two Months; and that he was ſo 
| chained to the Fore-Caſtle about ten Days before 
he heard the ſaid Shooting: Cauſa Scientæ patet. 
Depones, He cannot write. 


This Oath ſigned by the ſaid Captain George 
Yeaman, the Deponent's Interpreter. 


George Teaman. 


ROBEKT FORBES. 


Ompeared James Wilkie, Taylor, Burgeſs of 
S Edinburgh, aged twenty five Years, or there- 
by, married z who being ſolemnly ſworn, purged 
of partial Counſe!, examined and interrogat upon 
the Libel purſucd by the Procurator- Fiſcal, againſt 
Captain Green, and the other Panncls; depones, 
That in OZober laſt, after Captain Green's Ship 
was brought into Bruntifland, the Deponent went 
over to Bruntiſand with his Mother, with a De- 
ſign to l-arn ſome News, or to get ſome Notice 
of a Brother of his, Andrew Wilkie, who had gone 
along with Captain Drummond to the Eaft- Indies : 
Depones, That after the Deponent and his Mother 
came to Bruntiſland, they went to Mrs. Seaton's 
Houſe ; where the Deponent fell in Company 

with Ge-roe Haines, whom the De- 
no. ſhews at ponent p:clently * points in the Pan- 
the Bar. nel; and after ſome Diſccurſe, the 

Deponent aſked the ſaid George 
Haines, Whether or not, in his Voyage, he had 
ſeen Captain Drummend ? At which the ſaid Haines 
fell in a Paſſion, and ſaid, D- n me, what have 1 
to di with Captain Drammond ? Depones, That the 
Deponent ſecing Haines in ſuch a bad Humour, 
forbore for ſome time to ſpeak about his Brother 
or Captain Drummond : But after that they had 
taken ſome Cups about, and that the Deponent 
thought Haines in a better Mood, the Deponent 
aſked the ſaid IIaines, If he had not heard of, or 
ſeen any Scots Ship coming to or from the Eaſt- 
Indies? Depones, That Haines then ſaid, That 
tohile their Ship was upon the Coaſt of Malabar 
(where they had taken in a Black, tb] Haines 
pointed to, and bad by bim at the Time) a Dutch 
Ship informed them, That one Captain Drummond, 
commaziding a Scots Ship, was turned Pirate; and 
that thereupon they manned their Sloop, and made 
themſelves ready, in caſe they ſhould have been at- 
tact' d. But Haines added, That they did not ſee 
the ſzid Captain Drummond. Depones, That the 
ſaid Haines did likewiſe ſay, That he had in his 
Cuſtody, at the Time the Ship the Worceſter was 
ſeized in the Road of Leith, that which he would 
not baven fallen in the Seizers Hands for twice the 
Value of the Ship. And depones, That the ſaid 
Haines hikeways added, That be threw it over- 
beard after the Ship «vas ſeized , ſaying, Let them 
ſeek it now in the Botlom of the Sea, Depones, 


181. The Trial of Capt. Thomas Green, &c. 


4 Ann. 


That while the Deponent was diſcourſing with the 
faid Haines about the Worth of the Ship; the ſaid 
Haines ſaid to the Deponent, That it would not be 
found to be ſo rich as it was expected: But that 
there was ſtil] in the Ship that which would never 
be found by the Scizers, unleſs they pulled her 
Board from Board: And that the ſaid Haines ſaid, 
He knew very well where that thing Jay, Depones, 
That his Mother having gone to the other Room 
to Mrs. Seaton, the Miſtreſs of the Houſe; ſhe de- 
fired the ſaid Mrs. Seaton to enquire of Haines 
concerning her Son, the Deponent's Brother; and 
that Mrs. Seaton ſaid, That Haines 
was a 7 Suiter of Anne Seaton, her 
Daughter, who would be more pro. 
per to enquire that of Haines : And that the next 
Morning Anne Seaton declared, in Preſence of 
Kenneth Mackenzie, that Haines had ſaid to her, 
He found they bad a Deſign to pump him; but that 
they ſhould not be the wiſer of bim: Th what be 
had ſaid, he had ſaid; but would ſay no more at 
that Time. Cauſa Scientia patet., And this is the 
Truth, as he ſhall anſwer to GOD, 


® courted. 


James Wilkie. 
ROBERT FORBES. 


Ompeared Kenneth Mackenzie, 
+ Indweller in Cannongate, aged + Inbabitant. 
twenty ſeven Years, or thereby ; 
married: Who being ſolemnly ſworn, purged of 
partial Counſcl, examined and interrogat, ut /upra : 
Depones, That in the Month of October laſt, when 
the Ship the Worceſter was lying in Bruntiſland 
Harbour, the Deponent was in Widow Seaton's 
Houſe with George Haines (whom he now points 
to in the Pannel) and James Wilkie, and heard the 
ſaid James Wilkie aſk the ſaid Haines about Captain 
Thomas Drummond's Ship; at which the ſaid Haines 
fell in a Paſſion; but the Deponent going out of the 
Room, heard no more what paſſed, And depones, 
That the ſame Night the Deponent heard Mrs. Mil- 
kie intreat the ſaid Widow Seaton, to endeavour to 
get an Account from any of Captain Green's 
Crew, of her Son, who had gone Doctor aboard 
of the ſaid Captain Drummond's Ship: And having 
returned next Morning, the Deponent heard Anne 
Seaton, Daughter to the ſaid Widow Seaton, tell, 
That Haines had ſaid to her, that they had a De- 
ſign to pump him; but what he had ſaid, he had 
laid. And that he the ſaid Haines told [the ſaid 
Anne Seaton, when aſked by her, why he fell in a 
Paſſion at the mentioning of Captain Drummond ? 
That he anſwered, That he knew more of the ſaid 
Captain Drummond, than he would tell. Cauſa 
Scientie patet. And this is the Truth, as he ſhall 
anſwer to GOD. 
Kenneth Mackenzte, 


| ROBERT FORBES. 
Ompeared Milliam Wood, one of the Gunners 
of her Majeſty's Artillery, aged fifty three 
Years, or thereby ; married : Who being ſolemnly 
ſworn, purged of partial Counſel, examined and 


interrogat, ut /i-pra; depones, That the Deponent 


was in Company with George Haines, 
at Bruntiſland ; and that one Fohn 
Henderſon, + Writer, in Edinburgh, 
was likeways preſent. Depones, That 
the ſaid George Haines, and the reſt 
in Company with the Deponent, hav- 
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ing drunk pretty warmly, the ſaid George Haines 
{| in a melancholy Fit; and John Henderſon 
having aſk'd the Reaſon, the ſaid Haines expreſſed 
nimſelt thus: It is a Wonder that ſince wwe did not 
fink at Sea, that God does not make the Ground open 
and ſwallow us up toben we are come aſhore, for the 
Wickedneſs that has been committed during this laſt 
Veyage, on board of that old Bitch Bels ; pointing to 
Captain Green's Ship. And depones, That there- 
after he went a walking with the 
ſaid George Haines in the + Links of 
Bruntiſland , and the Deponent hap- 
p:ning to tell the ſaid Haines, that Captain Mad- 
des Uncle was burnt in Oil, for attempting to 
burn the Dutch Ships at Amſterdam ; the ſaid 
George Haines did thereupon tell the Deponent, 
That if what Captain Madder had done, during his 
laſt Voyage, were as well known, be deſerved as much 
as bis Unc'e had met with, Cauſa Scientie patet, 
And this is the Truth, as he ſhall anſwer to 
GOD. 


Sand.. 


William Mood. 
ROBERT FORBES. 
(72 peared Jobn Henderſon, Writer in Edinburgh, 


aged twenty Years, or thereby; unmarried ; 
Who being ſolemnly ſworn, purged of partial Coun- 
ſel, examined and interrogat uf ſupra 
+ a: William Depones, Þ conformis precedent (viz. 
Woodin every William Wood) in omnibus; except as 
Thing: to what happen'd betwixt the faid 
"lliam Wood and George Haines 
in the Links of Bruntiſtand, in relation to Cap- 
tain Madder and his Uncle. Cauſa Scientiæ pa- 
tet, And this is the Truth, as he ſhall anſwer 
to GOD. 


Jobn Henderſon. 
ROBERT FORBES. 


Ompeared Anne Seaton, Indweller in Brunt- 
iſland, aged nineteen Years, or thereby, un- 
married: Who being folemnly ſworn, purged of 
partial Counſel, examined and interrogat ut ſupra, 
depones, That ſhe was preſent with Georges Haines, 
one of Captain Green's Crew (whom ſhe points at 
tle Bar) in Bruntiſland, at the Time when Mrs. 
Wilkie and her Son were there: That Mrs, Wil- 
ie deſired the Deponent to endeavour to learn if 
(,eorge Haines knew any thing of Captain Drum- 
mond, becaule the ſaid Mrs. Wilkie had a Son 
that went along with him. Depones, That ſhe 
the D-ponent did accordingly enquire at Haines's, 
but he denied that ever he ſaw the faid Ship, or 
knew any thing of her. Depones, That ſhe was 
licewiſe preſent with George Haines, when William 
Mood, one of her Majeſty's Artillery, and John 
Headerſon, were in Company with him, and that at 
that time, George Haines, in a melancholy Fit, ex- 
preſſed himſelf thus: I' a wonder, that ſince tue did 
at fink at Sea, that wwe are not ſwallowed up with the 
Ground aſhore, for the Sins committed on board of 
Captain Green's Ship, And depones, That he like- 
wiſe added, during the laſt Voyage. 
That Haines ſaid to the Deponent, That he knew 
more of Cattain Drummond than what he would ex- 
preſs at that time : Depones, That the ſaid George 
Haines told the Deponent, That when the Ship was 
ſeized in Leith Road, he had aboard with bim that 
which he woula nat have had to fall in the Seizers 
Hands for twice the Valne of the Ship, but that 
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be threw the ſame over-byard. Depones, That ſhe 
never talked with Haines about an old Sweet-heart 
that ſhe had aboard of Captain Drummond's Ship, 
nor did the ſaid Haines ſay to the Deponent, That 
ſhe would never ſee him again. And depones, That 
ſhe never heard Haines ſay, That there was yet a- 
board of the ſaid Ship what would not be found un- 
lefs foe were pulled Board from Board. And de- 
pones, That when the Deponent was enquiring 
of Haines about Mrs. Villie's Son, that he faid, 
That ſhe deſigned io pump bim as My. Mackenzie 
had done before. Cauſa ſcientie patet. And this is 
the Truth as ſhe ſhall anſwer ro GOD 


Anne Seaton. 


ROBERT FORBES. 


(I Captain Jahn Brown, Skipper, in 
Leith, aged 40 Years, or thereby, married, 
who being ſolemnly ſworn, purged of partial Coun- 
ſe], examined and interrogate ut ſupra : Depones, 
That he went aboard the Ship the Worceſter when 
the Goods were unloaded, by Order of the Lords 
of the Committee of Privy-Council, and ſaw the 
Hatches, which were faſt aud ſealed, opened: De- 
pones, That on the Larboard- {ide of the Ship, the 
Goods were much damaged, and that few or none 
of the pack*'d Goods were numbered or marked, 
which 1s cuſtomary ; and the Depoucot himſelf 
never received any Goods but what were marked, 
that he might know to whom they belonged. De- 
pones, That the Goods aboard the ſaid Ship, were 
regularly enough ſtowed : And be- 
ing interrogate * for the Priſoners, 
whether or not it be cuſtomary that 
Goods be marked or numbered where 
there is a Supercargo aboard: Depones, | 
That it is always cuſtomary, whether they belong 
to ten, or one Man: And being interrogate for 
the Pannels, whether or not the Reaſon why the 
Goods wanted Mark or Number, might be, becauſe 
that the Goods were much damaged, and the P 
per ſpoiled and heated. Depones, That where t 
Goods or Pepper were ſpoiled, the Bales were all 
rotten to Pieces, but where the Pepper and other 
Goods were intire, there were Bales and Packs which 
wanted both Numbers and Marks: And being 
likewiſe interrogate by the Pannels, whether or 
not there were ſome Packs and Bales that had a 
common Ship-mark, and ſome who 

had only the Veſtage F thereof, being + Sign. 

near worn out. Depones, That there 

were a great many who had a common Mark, 
and that it was plain and obvious, and that there 
were others who had no Mark at all, and that 
the moſt Part wanted Marks altogether, and that 
there were two or three Bales which had the Ve- 
ſtige of a Mark. Cauſa ſcientie. The 

Deponent + witneſſed the unloading + wa: Mit- 


On behalf of 
the Priſoners. 


of the ſaid Ship, at the Deſire of the */ 


Lords of the Committee of Privy- 
Council, and ſaw, and knows as he has depon- 
ed, And this is the Truth, as he ſhall anſwer to 


G OD. 
Jobn Brown. 
ROBERT FORBES. 


Ompeared Archibald Hodge, Skipper, in Leith, 
'S aged 40 Years, or thereby, married; who 
being ſolemnly ſworn, purged of partial Counſel, 
examined and interrogate, ut ſupra. Depones, That 
he was aboard the Ship the Worceſter in * 


— 
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and Harbour, when the Committee of Privy Coun- 


cil came to rummage her, and ſaw Goods unload- 


ed from aboard, Depones, That the moſt Part of 


the Goods wanted both Number and Marks, which 
is no wiſe common or regular in any Ship that ever 
the nt has ſeen: But the Deponent did never 
ſee any Eaſt-India Ship unloaded before. Cau/a 
ſcientiæ patet, And this is the Truth, as he ſhall 


anſwer to GOD. 
| Archibald Hodge. 
ROBERT FORBES. 


Ompeared Jobn Glen, Goldſmith, Indweller in 
U Leith, aged 43 Years, or thereby, married; 
who being ſolemnly ſworn, purged of partial Coun- 
ſel, examined and interrogate, ut ſupra. De pones, 
That the ſecond Day after the Ship the Worceſter 
came to Leith Road in Summer laſt, the Depo- 
nent went aboard the ſaid Ship, and about twelve 


a Clock of the Day, the Deponent was in the Ca- 


bin with Captain Madder and one Hammond, now 
in England, as the Deponent is informed; at which 
Time the ſaid Captain John Madder took a Seal 
out of his Pocket, and aſked the Deponent, what 
he thought of the Scots African and Indian Com- 
panies Arms, and at the ſame time gave the De- 
ponent the ſaid Seal in his Hand, to which the De- 
ponent did look, and found thereon the St. Andrew's 
Croſs, a Dromedary, a Camel, with a Caltle on 
the Back of it, and a Ship with a Riſing-Sun a- 
bove the Helmet, and two wild Men as Supporters, 
and that the ſaid Seal, to the beſt of the Depo- 
nent's Memory, was near the Bigneſs of an Engliſh 
Half-Crown, and had an Handle of Lignum vie. 
And being interrogate if aboard the ſaid Ship 
he did ſee the Impreſſion of the ſaid Seal upon any 
Paper : Depones negative. And further depones, 
That the Seal now exhibited in Court, was not the 
ſame which Captain Madder did ſhew to the De- 
ponent z and whereupon he has deponed as above, 
Cauſa ſcientiæ patet, An this is the Truth, as he 
ſhall anſwer to GOD. 
Fobn Glen. 


ROBERT FORBES, 
The Probation being ended as a- 


order d 
1 cloſe, ſome of the Aſſizers moved, that 
that Part of the Judges and Aſſeſſors 
* 4 Interloquitor, whereby they find the 
* Crimes of Piracy, or Robbery, or Mur- 


Opinion. 

$0 der, as libelled, being proven by clear 
and plain Evidence, | relevant, &c, 
to be explained as to theſe Words, be- 
ing proven clear and plain by Evidence, 
if the ſame did require, that the ſaid 
Crimes of Piracy, or Robbery, or Murder, ſhould 
be proven by two or three Witneſſes, directly prov- 
ing the foreſaid Crimes: Or, if it were only requir- 
ed, that the Crimes of Piracy, or Robbery, or Mur- 
der, as libelled, being proven by a clear and plain 
Evidence, as to the cumulative and concurring Pre- 
ſamptions, whereby the ſame were alledged to be 
inferred, altho' two concurring Witneſſes ſhould not 
be found as to every ſeveral Preſumption, were ſuffi- 
cient : The ſaid Judge and Aſſeſſors declared their 
Meaning to be in the Terms of Law, viz. That tho? 
there were not a direct Probation of the Crimes li- 
belled, per idoneos Teſtes, vel inſtructa aperliſſimis 
documentis, by proper Witneſſes, or made good by 
plain Proofs ; yet if the Crimes did appear by the 
Qualifications and Circumſtances, as they were li- 


Sufficient to 


ar a Trial. 


dubitata S luce clariora, 
tions as clear as Sun-ſhine, albeit every Circum- 


bove, and the + Aſſize ordained to en- 


— 

"© + 
— 0 
"© 8 
06 * 
— 4 
» 


= 
— 
— 


- 


| 4 Ann, 


belled, to be made out per indicia ad probationem in- 
by undoubted Preſump- 


ſtance and Qualification were not proven by two 
direct Witneſſes, the ſame ſhould be held for 3 
clear and plain Evidence. 

Thereafter, according to the Cuſtom obſerve} in 
Criminal Courts and Proceſſes, That the Advocates 
for the Purſuer, and for the Pannels, 
are allowed + hinc inde to ſpeech the 
Aſſize, and reſume and lay before the 
Aſſizers, the Libel, with the Interlo- 
quitor paſt thereon, and apply the Pro- 
bation led for proving thereof on the 
one Part, and on the other to reſume 
the Defences for the Pannels, and to take off as 
much as poſſible, the Weight of the Probation for 
their Defence and Exculpation ; Sir David Dalrym- 
ple, her Majeſty's Sollicitor, one of the Aſſiſtants to 
the Procurator-Fiſcal in this Criminal 
Purſuit, ſpoke to the + Aſſize in + Ju. 
manner following, 


+Ox beth fades, 
in their Turns 
to ſpeak to the 
Jug. 


Gentlemen of the INQUEST. 
OU have before you Indictments againſt the 


Pannels upon very atrocious Crimes, and 
theſe Indictments have been ſuſtained relevant, 1s 
libelled by the honourable Judge- Admiral, to be pro- 
ven by clear and plain Evidence, But for your 
further Satisfaction, at the Deſire of ſome of vour 
own Number, made openly in Court, the Jullges 
have declar:d, That by theſe Words, Pain and 
clear Evidence, they do not confine the Aſſizę to 
two concurring Witneſſes, but have left to you what 
Evidence is neceſſary to make Faith according to 
the Nature of the Crime, to your Conviction. 

Your Buſineſs then, Gentlemen, is to apply or 
compare the Probation with the Indictment, and to 
return your Verdict diſtinct, concerning what you 
think proven or not. 

It is a Happineſs that this Truſt is in the Hands 
of Perſons ſo diſcerning and faithful, and therefore 
the leſs needs be ſaid, either for clearing the 
Nature of the Crime, the Manner of the Diſco- 
very, or for ſumming up the Evidences : But to 
comply with the Cuſtom of ſuch Trials in this 
Kingdom, and for preventing the Miſtakes into 
which the Lawyers on the other Part ſeem to 
lead you: Forgive me if after a 
* Sederunt of twelve Hours ſpent in. Hearing. 

+ leading of the Probation, I detain \, ..... 

x + Giving in 
you a little longer in Recapitulating / Ride 
what has paſt, with ſome few Obſcr- 
vations, 1 hope not improper, betore 
ye || encloſe. 

As to the Crimes contained in the Indictment, 
it is obvious how heinous they are, and how hate- 
ful they render the Perſons who are truly guilty 
in the Eye of the Law: A Pirate is in a perpe- 
tual War with every Individual, and every State, 
Chriſtian or Infidel, Pirates properly have no 
Country, but by the Nature of their Guilt, ſepa- 
rate themſelves, and renounce on the Matter, the 
Benefit of all lawful Societies : They are worle 
than ravenous Beaſts, in as far as their fatal Reaſon 
gives them a greater Faculty and Skill ro do Evil: 
And whereas ſuch Creatures follow the Bent of 
their Natures, and that promiſcuouſly Pirates ex- 
tinguiſh Humanity in themſelves, and prey upon 
Men only, eſpecially upon Traders, who are the 


molt innocent. The Crime of Piracy is —_— 
| an 


! withidra% 


* 
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und is made up of Oppreſſion, Robbery, and Mur- 


der, committed in Places far remote and ſolitary. 


| And indeed if GOD had not, in a moſt wonderful 
way, brought the Crimes whereof the Pannels ſtand 
accuſed, toLight, they might have eſcaped unpuniſh- 
ed in this World, to their own eternal Deſtruction, 
and to the great Loſs of ſuch who may be amended, 
or prevented by the Example of their Puniſhment, 
But altho* the Abuſes now complained of, happen- 
ed in the vaſt Ocean, and at no leſs Diſtance than 
the Eaſt- Indies, and that the Actors were tied by 
obvious Reaſon to Secrecy on their 


+ Arbitrary own Account, and were bound by a 
Command of + regulous Command, not to reveal 
their Captain. 


or anſwer Queſtions: And beſides all 
theſe, it is moſt probable there was a 
moſt impious Oath interpoſed, as ufes to be in ſuch 
Caſes, and which has more Force to reſtrain Men of 
ſuch deſperate Principles and Practices, than all the 
Ties of Religion or Nature : Yet GOD, in his 
Providence, has let in Light upon theſe dark and 
cruel Crimes, as it were by meer Accident: For I 
preſume, you are not ignorant, that the firſt Notices 
of this Matter proceeded from Words which were 
dropt in Paſſion, or expreſſed by theWeight of Guilt, 
concerning the Wickednefſes which have been done 
aboard the Worceſter during the laſt Voyage. Theſe, 
and ſome other Grounds of Suſpicion which appear- 
ed upon better Enquiry, were the Occaſion of the 
Information given to the Government, and how cau- 
tious the Lords of Her Majeſty's moſt Honourable 
Privy-Council, have been in examining the Matter 
before any Proſecution was appointed, I perſuade 
myſelf that you and the whole Nation know, and 
are ſatisfied. And now that the Probation has been 
ſolemnly led in Prefence of the Court, and of the 
great Number of all Qualities who have been pre- 
ſent; ] doubt not it will appear to you and all Men, 
who will ſufter their Reaſon to act freely, that thete 
Informations have been too well founded, 

The Indictment, as it concerns the Facts libelled, 
conſiſts chiefly of two Parts. The firſt concerns a 
Murder and Piracy happening upon the Coaſt of 
Malabar. The lecond concerns Circumſtances which 
help to give Light to that Piracy, and which Cir- 
cumſtances have happened ſince the Arriving of the 
Morceſter into this Country. | 

As to the firſt, Gentlemen, You have a Teſtimony 
of the firſt Witneſs Antonio Ferdinando, who depones, 
He came aboard of the Worceſter upon the Coaſt of 
Malabar, and that about a Month after, be ſaw an 
Engagement betwixt a Sloop belonging to the Wor- 
celter, and another Ship ſailed by White Men, ſpeak- 
mg Engliſh, and bearing ſuch Colours as Captain 
Green's Ship did bear; and that the Captain and 
ſome others of the Worceſter's Crew, went aboard the 
Stranger”s Ship, and ſtayed about the Space of a Glaſs ; 
that upon their Return to the Worceſter, the Sloop was 
mam d out with twenty Men, of which Number were 
the Captain himſelf, with Madder, Simpſon, Keigle, 
Kitchen, and others; that the Sloop was mounted with 
4 Guns and 2 Patteraroes ;, that the Sloop engaged the 
Stranger*s Ship, and that there was a running Fight 

for 3 Days, during which Time the Worcelter came 
up and fired at the ſaid Ship, and that upon the third 
Day, the ſaid unfortunate Ship was taken (and what 
is fearful even to repeat) he Crew being about Ten, 
were murdered and thrown over- board; that the Goods 
were brought aboard of the Worceſter, and the taken 
Ship was ſailed with a Part of the Worceſter's Crew 
to Callicoiloan, and there ſold to Coge Commodo; 
that the Deponent himſelf was wounded, the Scar of 
Vol. V. 


Piracy. 


Con 


which Wound was fſhewn to you, Gentlemen, and the 
Court; and that he was commanded to keep Secrecy 
under the higheſt Peril, and that the very Upper-Coat 
which he wears (and in my Judgment, 
appears to be Scots F Rugg) was a 2 
Part of the Spoil. 

As to this Teſtimony, Gentlemen, 
veral Things very obſervable, ſuch as 
the + Stayedneſs, Simplicity and Con- 
ſtancy of this Witneſs, who, in many 
Examinations before the Council, and Committee 
of Council, has uniformly given the ſame Account 
which he has now deponed before this Honourable 
Court; not in the ſame Form of conceived Words, 
but materially the fame, tho? the 


there are ſe- 


+ Solidity. 


Þ Interrogators have been changed: + Queſtions. 
And I think, it adds to the Weight of 

his Teſtimony, that ye are Witneſſes 

how it was + emited, while he was f Giver. 


under heavy Sickneſs, and forced to 
lie down at the End of the Table. 

2. It is obſervable, that this Witneſs Antonio Fer- 
dinando had no Acceſſion to the diſcovering of this 
Matter, nor was at all an Informer : But the Matter 
being enquired into, he did plainly and honeſtly ac- 
knowledge from the Beginning, as he has now de- 
poned : Neither was the Story firſt told at Leith, 
nor ſince the Pannels arriving in our Harbours : Bur 
it appears by the Teſtimony of Antonio Franciſco the 
other Black (who ſhews a great Inclination to favour 
Captain Green and the Pannels) that Ferdinando 
gave him the ſame Account in Subſtance upon the 
Coaſt of Malabar: And this is further confirmed by 
Stringman the Cook, who told in ſeveral Examina- 
tions before the Council, that ſhortly after the ſaid 
Stringman came aboard on the Coaſt of Bengal, Fer- 
dinando who was his Mate, gave him the like Account 
of the Story: So that it is morally evident, that this 
Account of the Crime was not invented with any 
View of a Trial againſt the Captain and his Crew. 

3. It is worthy your Notice, that Captain Green 
had been aboard of the unfortunate Ship taken, as 
a Friend, and had Opportunity: to ſpy, that the 
Crew being but about ten, were too weak to man 
or defend a Ship of 20 Guns, which, no doubt, 
emboldned him to undertake the Wickedneſs com- 
plained of. 


It is obſervable, That the ſeveral Parts of Fer- 
dinando's Teſtimony are fortified by concurring 
Proofs, As firſt, by the Books found aboard, it ap- 
pears, that the Sloop was furniſhed with Arms in 
the Month of February libelled, and that the Arms 
were ſuch as the Teſtimony mentions. 2. He ſhews 
you the Scar of his Wound upon his Arm ; and as 
he depones, that he got it in the Engagement, fo the 
Chyrurgeon depones, That he not only ſaw it, but 
that ſhortly after the hearing of the Shoot- 
ing, he bad taken the | Dreſſing from f Plaifter. 
off the Wound, and found it a Fracture, 
and that it look'd like a Gun. bot, and that the Black 
came to his Cheſt a few Days thereafter io have it dreſt 
aboard, 3. The Teſtimony of Ferdinando is alſo 
confirmed by the Depoſitions of Franciſco and Mr. 
May, as to two very notable Articles, viz. The 
bringing of the Goods aboard about that Time : And 
by the Teſtimony of the ſaid Mr. May, as to the 
Ship taken, riding at the Stern of the Worceſter. 4. 
Captain Madder's ſevere Commands for obſerving of 
Secrecry, is not only de upon by Ferdinando 
the firſt Witneſs, but alſo by May the Chyrurgeon, 
very circumſtantially : When Mr. May aſked an in- 

Hhhh nocent 


FRY 


nocent Queſtion, as one ſhould think, upon ſeeing 
the Deck lumbered with Goods, Mr. Madder an- 
ſwers, curſing him, and bids him mind his Plaiſter- 
Box, When May goes to his Cheſt, there came 
three Men to he dreſſed of their Wounds, of which 
the Black was one. May aſks them how they came 
to be wounded, but Madder had followed, and 


commands Silence on their Peril; but Mr. May 


perſiſting in his Enquiry, Madder goes to the Com- 


mander, and brings a poſitive Order to anſwer no 
Queſtions : Thus Ferdinando and May concur as to 
the Command of Silence. Now, I put it to your 
Conſciences, Gentlemen, if ye think this Myſtery 
was uſed to cover a common Accident ; or if, ra- 
ther you are not ſatisfied, that, joining the Teſti- 
mony of Ferdinando with the Wounds, and the Si- 
lence ſo rigorouſly impoſed, the Goods brought a- 
board, the riding of the taken Ship at the Stern of 
- the Worceſter, they do not evince the Certainty of 
the Piracy and Murder libelled, as far as the Na- 
ture of the thing can admit. 

To theſe, Gentlemen, ye would be pleaſed to join 
in your Obſervation, That it is owned and demon- 
ſtrated, from the Books taken aboard of the Vor- 
ceſter, that there ſprung a Leak in the ſaid Ship on 
the Coaſt of Malabar; and that it had been moſt 
natural for the Pannels to have carried their Ship to 
Goa, or to Surat, which was within Ten Degrees 
Sailing, or thereabouts; yet the Pannels did chuſe, 
rather than continue on that Coaſt, to run along in 
a leaky Veſſel, a dangerous Courſe, round the Pe- 
ainſula, and the Iſland Keilon, to the Bottom of the 
Bay of Bengal, a Courſe of about Seven or Eight 
hundred Leagues. But that Fatigue and Riſque 
was ſmall, when compared with the Danger of re- 
pairing their Ship on a Coaſt, where their Crimes 
might be more eaſily diſcovered. 2. It is remark- 
able, that the Books found aboard, and now lying 
before you, contain the full Inſtructions given to 
Captain Green and his Company, from their alledg- 
ed Owners, which haves ſomething myſterious from 

the very Beginning. I have had little 


+ Opportunity. Þ+ Occaſion to peruſe them, having 
ſeen them this Morning for the firſt 
Time. But one Thing I could not 
Obe. but || notice, That in the Inſtructions, 


one Article contains a Cypher, in 
which the Captain or Supercargo was to correſpond 
with their Owners. And altho' the Cypher — 
to be nice, and well enough deviſed at firſt to cover 
the Correſpondence from any ordinary Curioſity ; 
yet ſo great Anxiety has been ſhewn concerning this 
Cypher, that the Freighters ſend a Letter after the 
Ship; adding an Inſtruction, That beſides the Cha- 
racter to be uſed, there ſhould be this further Diſ- 
guiſe added, that the laſt Letter of the preceding 
Word ſhould be always repeated before the firſt 
Letter of the next Word; of which, for Illuſtration, 
the Letter contains an Example, giving Direction 
how Letters ſhould be addreſſed to the Writer him- 
ſelf. But neither was this Caution ſuſficient : For 
next Day another Letter is written, relating ſtill to 
the Cypher; and wherein the Writer expreſly ad- 
viſes, that the Letters from the Ship ſhould nor be 
directed to himſelf, but to a Scrivener living in 
Street, London; and that they ſhould not be ſubſcrib- 
ed. Why all this Myſtery? The Correſpondence muſt 
be in Cypher; and this Cypher exquiſite and refin'q: 
And yet the Letters to be addreſſed to a Third Per- 
ſon, obſcure, for what I know. They were not to 
contain any Addreſs or Subſcription, which ſhould 
either diſcover the Writer, or the Perſon to whom 
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Part libelled ; ſince the ſaid Reynolds 


* 


he writes. Fair Trading requires no ſuch Affec. 
tation. 

But further, you will be pleaſed to take notice, 
That the outward Cargo for a Ship of 200 Tons, 
and 20 Guns mounted, failed with 36 Men, was in 
Value but 9991. 175. 24. Sterling; 
which appears by the + Document + Yorker. 
produced by themſelves, for inttruct. 
ing their Entry at the Cyftom-Hovuſe; and that too, 
tor the moſt Part, Arms. I have not fo much Ex. 
perience in Matters of Trade; but to me it ſeems 
very ſtrange, that a Voyage ſo exceedingly hazard. 
ous and expenſive, ſhould have been 
undertaken with ſo {mall || Means. And 
theſe Things, in the very undertaking | 
of the Voyage being joined with the ſhrewd Evi. 
dences of the Crimes, whereof theſe Pannels ſtand 
accuſed, ſcem to be of very great 
Weight: And where ſuch + Fineneſs 
occurs in the Entry, and the Effects 
are ſo tragical, in ſuch an Enquiry ; I hope I ſhall 
be forgiven by every body, having laid them be- 
fore you with as much Tenderneſs to the Freighters 
(with whom J have nothing to do) as poſſible. 


| Stock. 


Þ+ Cunning. 


As to the Second Part of the Libel, I mean thete 
Circumſtances which concur to give Light to the 
Crimes chiefly libelled; there is alſo ſufficient Ev:- 
dence. The firſt of theſe Circumſtances is what 
concerns Mr. Reynolds, one of the Pannels. The 
Indi&tment bears, That there was a Letter found. 
writ to him by his Wife's Siſter, in Return to one 
of his writ to his Wife; wherein his ſaid Siſter ad- 
viſes him to confeſs; adding, That in his own Let 
ter, which ſhe had ſeen, he ſays, That ſome of the!) 
Men had baſely confeſs'd;, which implied, that they 
were guilty. And Reynolds being queſtioned upon 
this Letter, produced the Copy of his Letter to his 
Wite, which occaſioned his Siſter's writing to him, 
agreeing with this Letter. Theſe you have betore 
you. 

I am not ignorant, that Ferdinando (the firſt Wit- 
neſs) ſays, He believes Reynolds was aſhore: Bur 
the Teſtimony as to that 1s not poſitive; neither 
is it, in my Judgment, ſufficient to take off the 


Acceſſion of the Crime, or + Art and SS 
+ Contrivins 


- and Atins_ 
was of the ſame Crew, and did not ſe- N 


parate himſelf from them; and it is moſt preſum- 
able, had his own Share of the Booty. Beſides, 
it's plain from the Letters, he was conſcious to the 
Truth, which (he ſays) was baſely confe/Pd: And it 
is of little Weight, what has been offer'd as a Glo!s; 
viz. baſely confeſ?d, is as much as if he had ſaid, 
falſely told Stories. For in the ordinary way of ſpeak- 
ing, to confeſs, is to tell true; and the Adverb baſ/e!; 
implies no more than if he had ſaid, that they had 
ungeneroully confeſſed ; tho? it be indeed rather 4 
Duty, whatever Mr, Peynolds thinks. 

The next obſervable Circumſtance is what con- 
cerns George Haines: As to whom, by laying toge- 
ther the Teſtimonies of James Wilkie, Kenneth 
Mackenzie, » William Wood, John Henderſon, and 
Anne Seaton, you will find it proven, That upon 
aſking a Queſtion about Drummond's Ship, Haines 
fell in Paſſion 3 by the Depoſitions of #ilkie and 
Kenneth Mackenzie. 2. That Haines ſaid, Tha! 


when the Ship the Worceſter was ſeized in the Road 
of Leith, he had that in his Cuſtody, which be wwou!ld 
not have fallen in the Seizer's Hands for twice the 
Value of the Sbip; and that he threw it over-board ; 
is proven by the Teſtimonies of Fame * 

une 


1704. Scotland. 


Anne Seaton. 3. That James Wilkie's Mother em- 
loy'd Aune Seaton to enquire of Haines concerning 
her Son, who had gone Doctor to Drummond's Ship; 
is proven by the Teſtimonies of Wilkie and Seaton. 
And Kenneth Mackenzie depones, That he was pre- 
ſent when the ſaid Anne Seaton gave an Account of 
what had paſs'd betwixt her and Haines; and that 
ſhe told, that Haines ſaid, They had a Deſign to pump 
him : And that _ aſk'd why he fell in a Paſſion 
at the mentioning of Captain Drummond ? He an- 
ſwered, That be knew more of Captain Drummond 
than be would tell, And Anne Seaton concurs with 
Mackenzie as to theſe Particulars. 4. 
That Haines, in a melancholy Fit || burſt 
forth in theſe, or like Words, 's a 
coonder that, ſince we did not fink at Sea, God does not 
open the Earth, to ſwallow us up at Shore, for the 
IWickedneſs committed during the laſt Voyage, in that 
od Bitch Beſs (pointing to Captain Green's Ship) 
is proven by the concurring Teſtimonies of William 
IWord, Jobn Henderſon, and Anne Seaton. And, 5. 
That Haines ſaid, If what Captain Madder did 
during the laſt Voyage, were as well known as what his 
Uncle undertook at Amſterdam, be deſerved as much 
as his Uncle met with; which was, to be boiled in Oil; 
is only atteſted by William Hood, Nor does every 
minute Circumſtance need a concurring Probation. 

Having thus laid before you the Indictment and 
Probation, conjoining theſe Proofs, which, I am 
confident, to all impartial Men, will appear clear 
and plain Evidence of the Crimes of which theſe 
Pannels are accuſed ; I ſhall take Liberty, in the 
next Place, to precaution you againſt certain Inſinu- 
ations, which the Pannels Lawyers 
have diſcover*d when the |} Probation 
was a leading. 

need be at little Pains to convince you, that the 
firlt Witneſs, tho' a Black, is a legal Witneſs ; ſee- 
ing that, upon tull Debate, has been already deter- 
mined by the Honourable Judges. And indeed, be- 
ſides that, he is not only a Man, but a Chriſtian, 
and adduced for proving a Crime covered, commit- 
ted at Sca, which is more ſolitary than any Deſart 
at Land, His Teſtimony had ſuch a diſtinguiſha- 
ble Air of Truth and Sincerity, as made him not 
only a legal Witneſs, but a very material and proba- 
tive one. But the Pannels Lawyers would fain have 
obſerved ſome Inconſiſtency in his Teſtimony, and 
betwixt it and that of Mr. May's: For, ſay they, 
Ferdinando depones, That he came aboard two Years 
and a half age; and that the Action happen'd about 
a Month after he came aboard; fo that it muſt have 
been in the Month of November, 1702, and not in 
the Months of February, March, &c. 1703. But 
ye were Witneſſes, that the Black did not depone 
politively as to the Time of his coming aboard, 
but ſaid it was about two Years and a half ago; 
and that the Engagement was about a Month atter. 
Both theſe Deſignations of the Time admit a Lati- 
tude : And he was fo cautious, that he ſtopt again 
before he ſigned his Oath ; until it was told him, 
th at it could not be otherways underſtood. 

But then they urge, that he depones, That the 
Engagement happen'd betwixt Tillicherry and Calle- 
cut, upon the Coaſt of Malabar ; yet Mr. May de- 
pones, That he heard the Shooting at Callicoiloan; 
which, ſay they, being at ſuch a vait Diſtance from 
Tillicherry, was impoſlible. 

But theſe Gentlemen do not obſerve, That the 
Engagement continued for three Days; and that it 
is expreſly deponed, There was a running Fight 
during that Time: So that tho' the Beginning of 


|| broke out. 


|| Evidence 
was giving in. 


for Piracy. 


Y 
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the Attack might have been betwixt Tillicherry and 
Callecut, yet it might have continued along the Coaſt. 

Neither is it of more Moment what theſe Gentle- 
men obſerve, That the Strangers Ship attacked might 
have in three Days got off: Becauſe it appears, ſhe 
was attacked and purſued by the Sloop, which was 
a light Veſſel; and the Ship itſelf attack'd was 
weakly mann'd, having but about ten Men aboard, 
and a Ship of 20 Guns. 

But it may poſlibly be further urged, That the 
Black deponed, That Mr. Loveday and Mr. Linſteed 
were aboard the Sloop ; whereas Mr. May depones, 
That Mr. Linſteed was left at Keilon z and that he 
heard him order'd to go aſhore before, and ſaw him 
taken into the Ship ſome Time afterwards, 

But neither is there any Inconſiſtency in this Par- 
ticular, betwixt theſe two Oaths : For Mr. May de- 
pones, That when the Ship came upon the Coaſt of 
Malabar, he himſelf was put aſhore: And altho? 
before he was put a-ſhore he heard Linſteed and 
Hammond ordered a- ſhore, yet he did not ſee them 
go; ſo that Linſteed might have continued in the 
Ship notwithſtanding. Or, in the next Place, let 
us ſuppoſe that Linſteed had once gone a- ſnore; docs 
it from thence neceſſarily follow, that he did not 
come aboard again, till the Doctor ſaw him taken 
up? Certainly it does not; for Mr. May continued 
a very long Time a- ſnore. But now granting what 
theſe Gentlemen ſo earneſtly deſire. that Ferdinando 
had been miſtaken as to ſome ſuch Circumſtance 3 
can that overturn his Teſtimony ? The Thing hap- 
pening upwards of two Years ago : The Subject 
was an Engagement at Sea; perhaps the firſt Fight- 
ing ever he was Witneſs to: And the Confuſion 
which, for the moſt part, is incident to the firmeſt 
Spirits in their firſt Adventures, might 
excuſe this Witneſs, if in a F minute u. 
Circumſtance he had miſtaken ; ſeeing 
his Oath, as to what is material and 
eſſential, is moſt pregnantly || aſtruct- 
cd, as has been already ſaid. 

It may be likeways obſerved, That it was very 
much urged for the Pannels, that Ferdinando came 
aboard the Ship at Anjango, only two * before 
the Ship parted from the Coaſt of Malabar : But 
tho? that were true, it would be little to the Pur- 
poſe : For it is evident by his own Depoſition, that 


| /apported 


at firſt he enter'd to the Service of Mr. Loveday, the 


Purſer ; and that he came aboard of the Sloop at 
Callicoiloan with Loveday ; and the Sloop was the 
chief Inſtrument made uſe of in the Piracy libelled. 
It is not unlikely, that the Lawyers on the other 
ſide will amuſe you with Obſerves upon Mr. May's 
Teſtimony ; as that he is but a Wit- 
nels + de auditu, not having been Ay Hear-ſay. 
preſent at the Action : But in this | 
they are again miſtaken ; for, as I rake it, a Wit- 
neſs de auditu is ſuch an one, who repeats at ſe- 
cond-hand : As if Mr. May had deponed, That 
another Perſon had told him he had heard Shooting. 
But ſince our Hearing is as much to be depended on 
as our Seeing, in what concerns the proper Object 


of the Ear, Mr. May's Teſtimony, which chiefly 


conſiſts of what he heard and faw himſelf, is not in 
the Senſe of Law de auditu. Mr. May depones he 
heard the Shooting; and the next Day that he came 
down, he ſaw the Worceſter riding, with another 
Ship at her Stern; and that he faw ſome of the 
Crew come a-ſhore in a Boat; and that they told 
him that they had brought in a Ship; and that 
Coge Commodo, or the Linguiſter, told him he had 
bought the Ship. He ſaw and handled the Black's 

Hhhh2 Wounds : 
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Wounds: he was Eye and Farwitneſs to Madder's 
Threatning, and impoſing a rigorous Silence. In all 
this there is nothing properly de auditu ; for that 
the Seamen told him they had brought in a Ship, 
did not depend barely upon their telling, but upon 
theſe Circumſtances, that they were the Perſons 
brought it in; and that the Ship was riding under 
his Eye at the Stern of the J/orceſter, And juſt ſo 
what he heard from Cog? Commeds, and the Lin- 
guiſter, being upon the Place, and ſeeing the Ship 
under his Eye, is not to depone only de aud:tr, but 
has as much Evidence, as is neceſſary to create a 
full Certainty in the Mind of any reaſonable and 
indifferent Perſon. 


As for the other Circumſtances, I beg Liberty 
to forewarn you, Gentlemen, That every Thing 
material is proven; and that even as to the leatt 
Circumſtance, there is ſome Evidence. That the 
Goods were not regularly marked, as is ordinary 
= in fair Trade, is proven by the Oati:s 
» Maſter of of * Skippers: That the Seal of the 

51. . 5 : 

African Company was ſeen in the Hand 


of Captain Madder; is deponed by Glen, a Seal- 


Cutter, who could not well be miſtaken in a Mat- 
ter of that kind. And 1n like Manner, that there 
was ſomething aboard of the Worceſter, which would 
not be found, tho” they ſhould tear her Board from 
Board; is deponed by James Wilkie, None of theſe 
Circumſtances are abſolutely without Evidence : 
And the reſt of the Libel, both what is eſſential, 
and even as to leſſer Circumſtances, is diſtinctly 
and plainly proven. 

To conclude, Gentlemen, As, on the one Hand, 
you are to be very tender of admitting that for a 
Proof, in a Caſe of Life and Death, which oughc 
not to be admitted ; ſo you mult be careful not to 
reject ſuch Evidence, as muſt convince the whole 


World, that theſe unhappy Criminals are guilty of 


the cruel and atrocious Crimes libelled. Take the 
Matter in its whole Sies: The affected Darkneſs 
in the Entry to the U1ertaking, a Correſpondence 
in Cypher, wherein the Parties were ncither to be 
mentioned on the Cover, nor in the Letters, nor 
were they to ſubſcribe. That the Cargo was incon- 
ſiderable, and chiefly compoſed of Arms, not to 
the Value of a Thouſand Pounds Sterling. And it 
ſeems almoſt ridiculous, that a Ship of 200 Tuns, 
with 20 Guns mounted, failed by 36 Men, ſhould 
be ſent to the Ka- Indies upon an ordinary Adver- 
ture, with ſo invaluable a Cargo: And join with 
that the Evidence of the Murder and Robberies, 
mentioned in the Indictment. Conſider how much 
Light the Providence of GOD has diſcover*d in ſo 
dark a Crime committed in a Place fo diſtant and 
ſolitary; and I am confident, you will conclude 
with me, That the Murder and Piracy 1s proven. 


The Advocates for the Pannels did 
alſo on their Part * ſpeech the Aſſize, 
by reſuming the Defences for the Pan- 
nels, and for taking off the Weight of the Probati- 
on led againſt them, and by alledging what could 
be further ſaid for their Exculpation and Defence, 

But theſe Speeches having been made 


* ſpeak to the 


* Off-hand by * extempore, & viva voce, albeit the 
word f maul. A qyocates for the Pannels were de ſi- 
+ Trial. red at the printing of this + Proceſs, 


to give in to be printed a full Copy 
of what they had faid in Defence to the Aſſize; yet 
they declined to do the ſame, 


The Judge of the High Court of Admiralty and 


Thomas Green, Sc. 


4 Ann, 


Jun te 
withdraw. 


Aſſeſſors ordain the * Aſſize preſently 
to incloſe, and to return their Verdict 
upon Friday next, being the Sixteenth 
of March Inſtant, at ten a Clock 
in the Forenoon ; and the + hail Fit- 
teen Aſſizers to be preſent, each un- 
der the Pain of Three Hundred Merks, and conti. 
nue the Dyet till that Time: and ordain the Pan- 
nels to be carried back to the reſpective Priſons. 
ROBERT FORBES, I. P. A. 


+ hob. 


CURIA JUSTICIARIA re- 
me Curie Admiralitatis tenta in Preterio, 
ve! nove Doms Seſſionis Burgi de Edinburgo, 
decimo ſexto die Menſis Martii, 1705, fer 
Judicem dite Curig, & per Honoraliff, mos 
Viros, Joannem Comitem ae Loudoun, Jo- 
annem Dominum de Belhaven, Dominos Ro- 
bertum Dundas de Arniſtoun, Joannem 
Home de Black- adder, & Joannem Cock- 
burn de Ormiſtoun, Ares. 


Curia legitime affirmata. 


The ſaid Day, the Perſons who paſs'd upon the 
Aſſize of Captain Thomas Green, Commander of 
the Ship the /Yorceſter ; Captain Jobn Madtder, 
Chief Mate of the ſaid Ship; John Reynolds, Se- 
cond Mate; Thomas Linſteed, Aſſiſtant Supercar- 
go; James Buri, Boatlwain 3 James Simpſon, Gun- 
ner; Aidrew Rebertſon, Gunner's Mate John 
Bruciley, Seaman ; George Kitchin, Seaman ; Her 
ry Kergle, Carpenter; George Haines, Steward; Sami- 
e Wilcecks, Chyrurgeon's Mate; George Glen aud 
Alexander Taylor, Seamen; John Bannantine, Sea- 
man; returned their Verdict in Preſence of the ſaid 
Judge and Aſſeſſors; whereof the Tenor follows. 


Edinburgh, the 14th of March, 


. . 0 5 1 

1705, The * Aſſize having incloſed, 8 
did chuſe Sir James Fleming, of Ra. , 
+ Foreman. 


thobyres, to be their + Chancellor; 
and William Neilſon, Merchant in Edinburgh, to be 
their Clerk: and having conſider'd the Two In- 
dictments purſued at the Inſtance of Mr. Alexander 
Higgins, Procurator-Fiſcal of the High Court of 
Admiralty, againſt Captain Thomas Green, Com- 
mander of the Ship the Merceſter; Captain John 
Madder, Chief Mate of the ſaid Ship; Jobn Keynolds, 
Second Mate; Thomas Linſteed, Aſſiſtant Super- 
cargo; James Burn, Boatſwain there; James Simp- 
Jon, Gunner; Andrew Robertſon, Gunner's Mate; 
John Bruckley Seaman ; George Kitchen Seaman ; 
Henry Keigle, Carpenter; G-orge Haines, Steward; 
Samuel Wilcocks, Chyrurgeon's Mate; George Glen, 
and Alexander Taylor, Seamen; John Bannantine, 
Seaman ; with the Debate upon the ſaid Indict- 
ments; and the Judge of Admiralty and Aſſeſſors, 
their Interloquitor, and Explanation thereupon, 
with the Depoſition of Witneſſes ad- 
duced by the Purſuer * thereintil : * 0.008 
They by Plurality of Votes, find, that Goh. 
there is one clear Witne)s as to the Piracy, Robbery, 
and Murder libelled; and that there are accumula- 
tive and concurring Preſumftions proven, for the Pi- 
racy and Robbery fo libelled: But find, that John 
Reynolds, Second Mate of the ſaid Ship, was aſhore 
at the Time of the Afion libelled : 
Sic ſubſcribitur, 

* Foreman, Ja. Fleming, * Chancellor. 

Will. Neilſon, Clerk. 


Thereafter 


1704. Scotland. 


Thereafter Mr. David Forbes, Ad- 
vocate, produced a + Procuratory 
from the Company of Scotland tra- 
ding to Africs and the Indies, to him the ſaid Mr. 
David Forbes, In the Terms whereof the ſaid 
Mr. David Forbes Proteſted, and took Inſtruments. 
The Tenor of both Procuratory and Proteſt is as 
follows viz. The COURTof DIRECTORS 
of the Company of Scetland, trading to Africa and 
the Indies, Conſidering, That the Ship the Vor- 
celer and her Cargo is by Sentence of the High 
Court of Admiralty, found liable by way of Re- 
prizal to the ſaid Company, for Reparation of the 
Damages ſuſtained by them, thro' the wrongous 
Seizure of the Ship the Annandale, and the Delay 
and Denial of Jultice in Eng/and concerning the 

the ſame, Conform to the ſail Com- 


+ Power. 


* Trial. anies * Proceſs of Declarator of Re- 
i, 1 prizal, bearing a Concluſion of Roup 
2 and Sale of the ſaid Ship the Worceſter 


and her Cargo for Reparation of the 
Company's ſaid Damages, as the Judge Admiral's 
ſaid Sentence, dated the third of March inſtant 
bears. And conſidering likewiſe, that the additio- 
nal Concluſion of the Criminal Indictment, raiſed at 
the Inſtance of Mr. Alexander Higgins Procurator- 
Fiſcal of the ſaid High Court of Admiralty, againſt 
Captain Thomas Green, late Commander of the ſaid 
Ship the Worceſter, and his Crew, for Piracy, Rob- 
bery and Murder, bears over and above the Con- 
fiſcation of their Eſcheat, Moveables in general, 
That the ſaid Ship and Cargo in Special ſhould be 
likewiſe confiſcated to her Majeſty's Uſe : The faid 
Court of Directors do therefore, by theſe Preſents, 
give full Power, Warrant and Authority to Mr. Da- 
vid Forbes Advocate, to appear for them, and in 
their Name and Behalf, and in Behalf likewiſe of 
Mr. Roderick Mackenzie, their Factor 
in the ſaid Proceſs of Repriſal, to the 
*Behoof of the ſaid Company, to pro- 
teſt againſt the ſaid additional Concluſion of the ſaid 
Criminal Indictment, with all that has followed, or 
may follow thereupon, that the ſame may not in 
the leaſt prejudge the ſaid Company of the Benefit 
of their Right and latereſt in the ſaid Ship the Mor- 
cler, and her Cargo, as ſhould accord. In Teſti- 
mony whereof, theſe Preſents are by Warrant of 
the ſaid Court of Directors, ſigned by their Preſi- 
dent for the Time, and Counter-ſigned by the faid 
Company's Secretary at Edinburgh, the twelfth Day 
of March, 1705 Years. | 

Sic ſublcribitur, 


e. 


FRANCIS SCO. P. C. D. 


By Order of the ſaid Court ROD. MACK ENZIE 
Secretary to the ſaid Company. 


Follows the PROTEST. 
EDINBURGH, 16 March, 1703. 
J The above Mr. David Forbes, Do hereby Proteſt 

in the Terms of the above Mandate, and thereupon 
1 take Judicial Inſtruments in the Hands of Mr. Da- 
nel Hamilton, Clerk of Court, and require the Mem- 
bers of Court as Witneſſes. - 

Sic ſubſcribitur, 


DAVID FORBES. 


for Piracy. 
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Her AMaieſty's Advocate Proteſicd ® in * On the con- 


the contrair. . 


Which Proteſtations, the Judge of the High Court 
of Admiralty, c. admitted and allowed them to 
be recorded. 

The Judge of the High Court of 
Admiralty and Aſſeſſors, continues 
the + Dyer till Yedne/day the twenty 
firſt of March Inſtant at Ten a- Clock in the Fore- 
noon: And ordains the Pannels to be carried back 
to their reſpective Priſons. | 


+ Time 
Trial. E 


CURIA JUSTICIARIA, Snreme 
Curie Admiralitatis tenta in Pretorio, vel no- 
va Domo Seſſonis Burgi de Edinburgo, vige/i- 
mo primo die Menſis Martii, 1705, per Fudi- 
cem didta Curie, & per Honoratifſimos Viros, 
Joannem Comitem de Loudoun, Joannem 
Dominum de Belhaven, Dominos Robert m 
Dundas de Arneſtoun, Joannem Home de 
Blackadder, & Joannem Cockburn de Or- 
miſtoun Acres. 

Curia Legitime Affirmata, 


Iutran. 
Captain Thomas Green, Commander of the Ship 
called the Vorceſter. 
Captain Zobu Madder, Chief. Mate of the ſaid Ship. 
Jobn Reynelds, ſecond Mate of the ſaid Ship. 
Thomas Linſteed, Aſſiſtant to the deceas'd Super- 
Cargo of the ſaid Ship. 
James Burn, Boat. ſwain of the ſaid Ship. 
James Simpſon, Gunner. 
Andrew Roberlſon, Gunner's Mate. 
Jobn Bruckley, Seaman, 
George Kitchin, Seaman. 
Henry Reigle, Carpenter of the ſaid Ship. 
George Haines, Steward of the ſaid Ship. 
Samuel Wilcacks, Chyrurgeon's Mate. 
George Glen, Seaman. 
Alexander Taylor, Seaman: And 
Jobn Bannantyne, Seaman in the ſaid Ship. 


The Judge of the High Court of Admiralty and 
Aſſeſſors, having conſidered the Ver- 
dict of * Aſſize returned againſt Cap. Jury. 
tain Thomas Green Commander of the 
Ship called the Worceſter, now in Bruntiſſiand Har- 
bour ; Captain Jobn Madder, chief Mate of the ſaid 
Ship; Jobn Reynolds, ſecond Mate of the ſaid Ship; 
Thomas Linſteed, Aſſiſtant to the deceas'd Supercargo 
of the ſaid Ship; James Burn, Boatſwain of the 
ſaid Ship; James Simpſon, Gunner; Andrew Ro- 
bertſon, Gunner's Mate; John Bruckley, Scaman; 
George Kitchen, Seaman z Henry Keigle, Carpenter 
of the ſaid Ship; George Haines, Steward of the ſaid 
Ship; Samuel WWilcocks, Chyrurgeon's Mate; Gorge 
Glen, Seaman z Alexander Taylor, Seaman z and Jobn 
Bannantyne, Seaman in the ſaid Ship; upon the ſix- 
teenth Day of March inſtant; whereby it is found 
proven, that there is one clear Witneſs as to the 
Piracy, Robbery and Murder libelled; and that 
thereare accumulative and concurring Preſumptions 
proven from the Piracy and Robbery ſo libelled : 
And that John Reynolds ſecond Mate of the ſaid Ship 
was aſhore at the Time of the Action libellec ; 
they, in reſpect thereof, by the Mouth 
of Jobn Park + Demſtper, * Decern TOn*thatpro- 
and Adjudge the ſaid Captain Thomas 2 , 299m 


* Dec Fer, 


Green, obn Madder, James $ impſon, © 
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Henry Keigle, and George Haines to be taken to the 
Sands of Leith, within the Flood-mark, upon the 
firſt Wedneſday in April next, being the fourth Day 
of the ſaid Month, betwixt the Hours of Eleven 
a-Clock in the Forenoon and Four a-Clock in the 
| Afternoon, and there to be hanged 
upon a Gibbet till they be dead. And 
* ſicklike, Decern and Adjudge the 
ſaid George Glen, Alexander Taylor, 
Andrew Robertſon, and George Kitchir, to be taken 
to the Sands of Leith, within the Flood-mark upon 
the ſecond Wedneſday of April next, being the Ele- 
venth Day of the ſaid Month, betwixt the Hours 
of Seven and Twelve a-Clock in the Forenoon, 
and there to be hanged upon a Gibbet til] they be 
dead. And alſo, Decern and Adjudge the ſaid James 
Burn, Jobn Bruckley, Samuel Wilcocks, Jobn Ban- 
nantine, and Thomas Linſteed, to be taken to the 
Sands of Leith, within the Flood-mark, upon the 
third Wedneſday of April next, being the Eighteenth 
Day of the ſaid Month, betwixt the Hours of Ele- 
ven a-Clock in the Forenoon, and Four a-Clock in 
the Afternoon, and there to be hanged upon a 
Gibbet till they be dead: And ordain 
all their Moveables, Goods and * 
Geer, and particularly the Ship Mor. 
ceſter and Cargo to be f Eſcheat, and 
in- brought to Her Majeſty's Uſe; re- 
ſerving to all Perſons pretending Right to the ſaid 
Cargo, or any Part thereof, their reſpective Claims and 
Pretenſions to be inſiſted in and diſcuſs'd before the 
High Court of Admiralty as accords, 
which is pronounced for + Doom ; 
and“ Aſſolzie the ſaid 7obn Reynolds. 


JAMES GRAHAM. I. P. A. 


The Judge of the High Court of Admiralty and 
Aſſeſſors, recommend to the Lords of Her Majeſty's 
Privy Council, to give a Reprit ve to Thomas Lin- 
fteed Aſſiſtant Supercargo of the Ship Morceſter; 
and deſire that their IU dſhips would recommend 
him to her Majeſty for Her Gracious Pardon. 


* [ like 
Manner. 


* Eftate. 


+ Forfeited. 


+ Sentence. 


* Abſalve. 


JAMES GRAHAM In prejentia Ag. 
rum. In Preſence of the Aſſeſſors. 


Captain Green was afterwards executed, according to 
his Sentence. 


Here follows ſome Confeſſions and Declarations emit- 
ted by ſome of Captain Green's Crew, which are here 
ſet down according to their Dates, and as they were 
freely made in the Preſence of the Perſons therein men- 
tioned, and are only here ſubjoined not 
as any Part of the * Proceſs, but for the 
further Satisfafion of all that ſhall be 
tleaſed to read the Premiſſes. 


Edinburgh 16th March. 1705. 


DECLARATION by Thomas Linſteed, 
emilted in Preſence of Sir James Steuart Her Ma- 
jeſty's Advocate, hereto ſubſcribing with the ſaid 
Linſteed. 


Homas Linſtecd declares, That being in the 
Ship the Morceſter as Aſſiſtant to the Super- 
cargo, when the Veſſel came to Callicoiloan, upon the 
Coaſt of Malabar, which was about the Beginning 
of the Year 1703, Mr. Hammond and he were ſent 
a-ſhore to look after the Goods they had fold, and 
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the Returns they expected at Callicoilgan and Nene; 
That the Ship tne Morceſter left Callicoiloan with her 
Sloop in January 1703, for to go to Callecus, and 
other Places up that Coaſt 3 but within five or fix 
Days after the Ships parting, there came in Fiſher- 
Boats to Callicciloan, who told them that their Shi, 
the Horceter had had an Engagement at Sea, and 
that it was the Sloop that firſt attack'd che Veſſel, and 
that they fought until they were out of ſight of the 
Fiſhermen, who could give no further Account of it, 
But thereupon the Declarant and Mr, Hammond 
wrote and ſent a Meſſenger either to Cechin or 
Callecut, to know what was become of the 19 
ceſter; and that they got a Return after ſome Days, 
that they ſhould mind their Buſineſs, and not con- 
cern themſelves with any Thing that Callant the 
Supercargo did aboard. That ſome Days thereafter, 
the Declarant met with Cog2 Commodo in the Theck of 
Kilo», who told him, that he had bought a Ship, 
and he took the Declarant aboard; that the Veſſel 
was about 100 Tons, and did bear about twelve or 
thirteen Guns, and that ſhe appeared to be of the 
Country Build. And Coge Commodo ſaid, he had 
bought her from the Pirates of Cota or Burgara, 
which are two little Pirating Towns on either fide 
of a River on the Coaſt of M:/abar ; but when the 
Declarant came to Keilon, the Dutch and Portigucſe 
there told him, that that Veſſel which Cage Commad9 
had bought was brought in in the Night Seaſon by 
ſome of the Crew of the Worceſter, and that her 
Top-maſt was taken down, and her Sails taken off, 
and the Yards lower'd; and that the Dutch and 
Portugueſe made no more reckoning of it, becaule 
"tis what is ordinary on that Coaſt. I hat the Decla- 
rant and Mr, Hammond ſtayed, for two or three 
Months after their parting from the Ship, at Cal- 
licoiloan and thereabouts, until the Ship the Vor-. 
ceſter came back to the Road of Callicoiloan, and 
that there he went aboard: That when he went 
aboard, he told them what he had heard, but they 
gave him no Account of the Action; nor could he 
learn more of it, That the Doctor was a-ſhore at 
Tbeck while the Ship was at Anchor at Callico:lcan, 
and that at that Time the Declarant was gone up 
to Callicoiloan, and knows no more of the Doctor's 
being a-ſhore, That the Sloop with Mr, Loveday 
and others aboard did firſt come back to Callicoi/can, 
and advertiſed the Declarant and Mr. Hammond to 
be in readineſs, for the Ship was coming back ; and 
that when ſhe came back they went aboard, and the 
Declarant went aboard at Anjango, from whence 
they failed to Bengal, And this the Declarant de- 
clares to be a Truth. Cauſa ſcientiæ patet. 
T. Liuſteed. 
JA.STEWART. 


Edinburgh, 27 March, 1705. 


N Preſence of Mr James Graham Judge of the 

1 High Court of Admiralty, George Haines one 
ot the Crew of the Morceſter, being deſirous to 
make a Confeſſion of what he knew in relation to 
the Crimes for which he and the reſt of the Crew 
are purſued ; Declared, That when the Ship the 
Worceſter was in the Downs, the Declarant received 
a Letter from a Friend in London, telling him, 
that it was ſurmiſed in London that their Ship 
was going out upon ſome ill Deſign; and that he 
had likeways another Letter from his Father to 
the ſame Purpoſe, and heard the Gunner James 
Symp/on ſay, he had alſo another of the ſame Nature. 
The Declarant geclares, that thereafter he uſed - 
is 
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his Endeavours to get aſhore, and accordingly he 
having got leave to ſee ſome Friends aboard the 
Hel- Frigat that was then riding in the Downs, he 

ot into her Long Boat that was then going aſhore, 
but ſome of the Frigat's Crew having got notice 
where the Declarant was, after he went aſhore, 
they came to him, and having drunk with him to 
ſome Pitch, perſuaded him to go aboard of his own 
Ship again; and the Declarant was accordingly car- 


ried aboard, in one of the Boats belonging to the 


Town of Deal. And ſome Time thereafter, the De- 
clarant deſigned likewiſe to have got into a Man of 
War, riding hard by their Ship ; but Mr. Callant, 
the Supercargo, came after him, and brought him 
back : And the Declarant believes the Name of the 
Man of War was the Salizhury, That the Ship 
I/orceſter failed from the Downs the 8th of March, 
1702, in the Morning. That in the Month of 
June, or July thereafter, the Ship arrived at De- 
lagoa, where their Sloop was built of Timber, and 
other Materials which they had brought from Eng- 
land aboard the Ship. That having ſailed from 
Delagoa, ſome few Days before they came upon the 
Coalt of Malabar, he heard ſome of the Crew, and 
particularly John Bruckley the Cooper talk of turn- 
ing Pirates, and perſuading others of the Crew to go 
in with them. That when they came upon the Coalt 
of Malabar, and had been there about a Month, 
they endeavoured to take a large Country Boat ; 
and for that end, the Sloop endeavour'd to get be- 
twixt the ſaid Boat and the Shore, that ſo the Ship 
might come up with the ſaid Boat; but there being 
ſeveral Hands aboard, and the Boat having Fifty 
Oars, out-ſailed both Ship and Sloop, and got off. 
Declares, That Cage Commedo was aboard the Ship 
the Time of the aforeſaid Chaſe ; and that he drew 
his Sabre, and encouraged the Crew of the Morceſter. 
Declares, That hereafter the Ship and Sloop failed 
for Cochin, with a Deſign to have cleaned both at 
that Place; (the Sloop being much ſpoil'd with 
Worms, but the Governor would not allow them 
to be cleaned there; and therefore they went up to 
Callecut, where the Sloop was cleaned and refitted, 
and mann'd with about Eight Men, and Two Guns, 
Two Patterarocs, and other Small Arms and Am- 
munition put aboard; and then the Sloop alone ſail- 
ed up towards Tillicherry, and ſtayed away from the 
Ship about Eight Days. Declares, That the Sloop 
took no Goods along with her when ſhe went out; 
but when ſhe returned, ſhe had aboard Eight Hogſ- 
heads of Rack, and knows not how ſhe came by them. 
But John Roberts, one of the Crew.who had been 
with the Sloop at that Time, was very melancholy 
after his Return; and the Declarant having a Coce- 
aut, full of Rack in his Hand, deſired Roberts to take 
a Part; but he would not, and went down to his 
Hammock mightily concern'd: And afterwards told 
the Declarant, that the Reaſon of his Concern and 
Melancholy, was, That he was acceſſary to the cut - 
ting off of ſome Mens Heads at Sacrifice Rock, be- 
twixt Tllicherry and Callecut, Declares, That the 
Sloop did fail by her ſelf from Callecut thereafter ; 
and the Ship followed down to Callicoiloan, and did 
there meet with the Sloop: and having diſcover'd 
a Ship coming, as from the Southward, the Sloop 
was under Sail, and made to get in betwixt the 
ſaid Ship and the Offing, that ſo ſhe might not get 
to Sea: And the Ship coming nearer to the Wor- 
(eſter, in which the Declarant was at the Time; 
the Worceſter ſlipt her Anchors, and made towards 
the foreſaid Ship, and at length came up with her, 
and fired a ſharp Shot, to cauſe her to come to; 
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which ſhe did accordingly, by breaking her Head- 
ſails back to the Maſts; and that thereafter ſhe was 
boarded, Declares, That the Ship was about Se- 
venty Tuns Burden, and ſquare- ſterned, and paint- 
ed in the Quarters with Red and Yellow z and that 
ſhe had a Main Deck, and Quarter Deck, and a 
little Fore-Caſtle, and was of the Indian Build: 
And that there was in the Ship, when boarded, a- 
bout Twelve or Fourteen Men, all white, and ſick- 
ly, as the Declarant clearly perceived before the Ship 
was boarded. But when the Declarant was endea- 
vouring to know of what Country the Men were, 
Edward Carry, one of the Morceſter's Crew, knock'd 
him downwith a Hand-ſpike into the MidſhipHatch: 
But he afterwards been amongſt the Crew, that the 
Men of the taken Ship were Britons, Declares, That 
he knew not what became of the Men which were 
aboard of the taken ſhip, not having been able to 
come above Deck, with the Stroke which he receiv- 
ed from Edward Carry, and whereof he yet bears 
the Mark: But declares that the Sloop went off be- 
fore he came above Deck. and ſtayed away for 
Three or Four Days; and that the Declarant there- 
after heard the Men were put into the Sloop. And 
what was done with the ſaid Men of the taken Ship 
he cannot tell; but doubts not they were murdered 
and made away, becauſe they could not be put 
aſhore at any Place at hand on that Coaſt ; there 
way Engliſh and Dutch Factories all along the 
Coaſt, very near each other. Declares, That theſe 
of the Crew who went with the Sloop from the Ship 
at that time, were Mr. Loveday, Thomas Calcute, 
Andrew Robertſon Gunner of the Sloop, Jobn Roberts, 
Edward Carry, Duncan Mackay, Alexander Taylor, 
and Antonio Ferdinando the Black; but cannot be 
poſitive who beſides were there. Declares, That the 
next Evening after the Action, the Ship which was 
taken the Day before, was carried in by ſome of the 
Crew to Callicoiloan and ſold to Coge Commodso for 
1500 Rupies: and that the Goods of the ſaid taken 
Ship were ſome Bales and Matts of China Roots, and 
Four Cheſts of Copper; which Cheſts were ſold af- 
terwards at Bengal, to a Bannion Merchant named 
Tagodas. Declares, That ſome Days after the ARi- 
on, the Declarant was ſent aſhore with a Letter to 
the Sußercargo; and that he then heard that Cage 
Commodo to whom the Ship was fold, was a great 
Aſſiſter of all Pirates, and was very wen to 
Kidd and Avery when upon that Coaſt, and bought 
off their Goods, as the Declarant was credibly in- 
formed of the People on that Coaſt. And declares, 
That the Time the Declarant was on Shore, the 
Supercargo, Mr. Linſteed, Reynolds, Hammond, and 
the Doctor were a-ſhore. And the Declarant did like- 
ways ſee Antonio Ferdinando, the Black, at the Ibecł 
of Callicoiloan, who complained of a Wound in his 
Arm. Declares, That after the Action, and before 
the Declarant went aſhore, the Doctor Charles May, 
came aboard from the beck of Callicoiloan ; and ſee- 
ing the Cheſts which had come out of the taken 
Ship upon the Deck, he aſked Captain Madder, 
What did all that Lumber upon the Deck? And 
that Madder anſwer'd him with a Curſe, and told 
him to mind bis Plaiſter- Box, and aſt no Queſtions. 
Declares, That while the Ship was upon the Coaft 
of Malabar, ſhe ſprung a Leak in the Strake next 
the Keel, which made the Crew to pump conſtantly : 
However they went not into any Place upon the 
Coaſt of Malabar, to refit her, but failed to Bengal, 
which was about Five Weeks Sailing ; and there the 
Ship was refitted, not only of he Lak. but of an 
Hurt which the Ship got in the Action, in the 
Plank, 
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ceſter came upon the Coaſt of Malabar, 
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Plank, betwixt the Midſhip's Crupper and the 
Cheſtree, and a new Plank put in, in the Larboard 
fide, where the Hurt was. Declares, That the De- 
clarant did keep a Note, by way of Journal, du- 
ring the Voyage, which contained the Subſtance of 
what he now declares in relation to the above Par- 
ticulars; and that when the Ship was ſeized in the 
Road of Leith, he heaved the ſame over-Board, leſt 
it ſhould have fallen in the Seizers Hands, De- 
clares, That he would have emitted this Declarati- 
on and Confeſſion ſooner, but that he was always 
made believe by Captain Green's Agents, that the 
Defences made for the Crew, would certainly bring 
them off: And if they did all agree in one Mind, and 
keep cloſe Mouths, there would be no Fear ; for nothing 
could be otherways proven that could do them Harm. 
And declares, That Wilcocks, the Chyrurgeon's 
Mate, told the Declarant, that he ſaw a Letter from 
the Owners of the Worceſter, in London, to Captain 
Green; which bore, That alths* the Crew were con- 
demned in Scotland, they had Pardons ready to ſend 
down for them, And this the Declarant was like- 
ways informed of from the Carpenter's Wife. 


George Haine:. 
FA. GRANAM. 


Edinburgh, 28 March, 1705, 


N Preſence of Sir Robert Forbes, 
Judge of the High Court of Ad- 
 warally, * compeared Gorges Haines, 
one of the Crew of the Ship the Worceſter, and de- 
clared that he now adds to his former Declaration; 
That after the Ship therein mentioned was ſeized, 


appeared. 


he ſaw the Men which were therein killed and mur- 


dered with Pole-Axes and Cutlaces, and ſaw their 
dead Bodies put into the Sloop, and thereafter 
thrown over- board: And, to the beſt of the De- 


clarant's Knowledge, e ſaid Men fo killed were 


Scotſmen z the Declarant having heard them ſpeak 
the Scots Language. And further declares, That 
the ſaid Ship then ſeized, was underſtood by the 
Crew of the Worceſter to have been Captain Drum- 
mond his Ship; and particularly he heard Captain 
Madder, John Bruckley, and the deceas'd Edward 
Carry, ſay ſo. And further adds, that he would 


have emitted what is above before this Time, bur 
was afraid leſt his mentioning the Ship ſo ſeized to 


belong to Captain Drummond, and the Men aboard 


of the ſame to have been murder'd, might have ren- 
dered the Government offended, and obliged them 


to deal hardly with the Declarant. And this he 


declares to be Truth, as he ſhall anſwer to GOD. 


George Haines. 


ROB. FORBES. 


Edinburgh, 31 March, 1705. 


N Preſence of Mr. James Graham, Judge Admi- 
I ral, John Bruckley, Cooper of the Ship Worceſter, 
being deſirous to make a Confeſſion of the Crimes, 
whereupon he and the reſt of the Crew were purſu'd ; 
declares, That ſome Time after the Ship the Wor- 
t ſhe and 
the Sloop gave Chaſe to a Country Boat, which 
eſcaped by reaſon of her Oars. That afterwards 


the Ship and Sloop failed in Company to Cochin, 


where they were denied Acceſs to clean; and there- 


fore they thereafter ſailed to Callecut, where the 
Sloop (which had been ſpoiled by the Worms) was 
hal'd upon the Shore, and clean'd, and thereafter 
was mann'd with about 10 Men, and 2 Guns, 2 
Patteraroes, with other ſmall Arms put aboard. 
From Callecut, the Sloop was order'd to fail towards 
Tillicherry, but there was no Goods ſent along; and 
in about ſix or eight Days thereafter, the Sloop came 
back in Chaſe of another Ship. Declares, That when 
the Ship the Morceſter ſaw the Sloop in Chaſe of the 
other Ship, ſhe ſlipt her Anchors, and made out to 
Sea to meet them. Declares, That he ſaw the Sloop 
board the ſaid Ship towards Night; and that the 
Long · Boat was after order*d to be mann'd, and Cap- 
tain Madder went along in the Long-Boat. Declares, 
He does not know what became of the Men who 
were on Board the taken Sip ; but that the Declarant 
did ſee they were white Men. And the Reaſon why 
he knows not what became of the Men, is, that the 
Declarant was never on Board the taken Ship; and 
that the Sloop which had boarded the Ship, was or- 
dered away next Morning; and he doubts not but 
the Men were alongſt which were taken out of the 
Prize Ship. Declares, That the Ship which was 
taken, was mann'd with ſome of the Morceſter's 
Crew, and failed alongſt with the Worcefter till 
they came to Callicoiloan, where they found the 
Sloop. Declares, That whilſt the Worceſter, with the 
other Ship, came in ſight of the Sloop, the Sloop 
weighed Anchor, and ſtood to the Offing ; ſo that 
the taken Ship came into Callocoiloan betwixt 
the Sloop and the Worceſter ; and all three came to 
an Anchor together. Declares, That after they came 
to an Anchor, the taken Ship rode under the Stern 
of the Worceſter, and was thereafter ſent into Calli- 
coiloan River, and ſold to Coge Commodo, as the Decla- 
rant ſuppoſes, Declares, That thereafter the Decla- 
rant was ſent aſhore for Water to the Tbeck of Calli- 
coiloan, where he met with Doctor May; and that 
he ſent on Board a Pinguetta, with Water, accord- 
ing to his Orders. Declares, That fome Time after 
they came to an Anchor before Callicoiloan ; and be- 
fore the Declarant was ſent aſhore for Water as 
above, they ſaw a Ship at Sea coming from the South- 
ward; that the Sloop was under Sail at that Time, 
being a cruiſing about : That ſhe ſailed rowards the 
Sea, and bore down the Ship towards the Worceſter. 
That the Worceſter, when the Ship came near, ſlipt 
from her Anchors, and made towards the Ship; 
which thereafter was boarded, firſt by the Sloop, 
and then by the Worceſter, about ten or eleven a 
Clock in the Forenoon. Declares, That there was 


both Whites and Blacks on Board that Ship, and 


moſt part Whites; but the Declarant did not know 


* 


what became of them; but that the Sloop went off 


in a few Hours after the Engagement and did not 
return till after Two or Three Days. That the 
Declarant does not know what became of that Ship; 
but declares, that he was in a Mooriſb King's Houle, 
with about fix of the Crew; and that that King was 
Coge Commodo's Maſter, who had bargained for one 
of the taken Ships; the Declarant cannot be poſitive 
which: And that at the ſame time the Supercargo, 
who was along with them, preſented the King with 
a ſmall Fowling-Piece, Declares, That the De- 
clarant ſtayed aſhore, trimming the Caſks, for a- 
bout ſix Weeks thereafter: And does not remem- 
ber at preſent any more of the Affair. And declares, 


he cannot ſign but by this Mark. 


＋ 
FAMES GRAHAM. 


Edin. 


— 
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Edinburgh, 3. April. 1705, 


N Preſence of Sir Robert Forbes, Judge of the 

High-Court of Admiralty, compeared Jobn 
Zructley, one of the Crew of the Ship the Wor- 
ceſter 3 and declares, That he adheres to his former 
Declaration, emitted before Mr. James Graham, 
Judge. Admiral, the thirty firſt of March. And 
now adds, That the Men which were aboard the 
Ship, which was ſeized before Callicoiloan, were 
for the moſt part Mhite Men; and the Declarant 
heard them ſpeak the Zglih Tongue, being in 
Number about Twelve or Fourteen. And declares, 
That Captain Madder was in the Sloop, and one of 
thoſe That boarded the ſaid Ship; and that the 
Men were put into the Sloop, and carried away to 
the Northward in the Sea; and the Declarant never 
heard any more of them. And that the Goods 
aboard the taken Ship were brought into the Ship 
the Worceſter, and conſiſted: of China Root, and 
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H E foregoing Account of the 

Trial of Captain Green and his 
Crew, being taken * cloſely from the 
Records of Court; and the uſual form of the Court 
being to hear and diſcuſs Objections againſt the 
Witneſſes, before they be examined, viva voce, with- 
out any written Debate; it is therefore thought fit 
here to add the Objections that were made againſt 
the Witneſſes, and the Anſwers given thereto, with 
the Interloquitors pals'd thereon ; that there may 
be nothing wanting to theReader's full Information. 
And firſt, it was objected againſt Antonio Ferdi- 
nando, the Cook's Mate, That he could not be a 
Witneſs, becauſe of his Poverty ; he not being 
worth (as the Stile of the Court 15) 
the Queen's * Uniaw, that is, ten 
Pounds Scots, in caſe he ſhould 
tranſgreſs: And fo, according to the Law of this 
Kingdom, was to be rejected. 2. That he was 
not a Chriſtian, and therefore could not be received 
as a Witneſs againſt Chriſtians, ſpecially in a Pur- 
ſuit that reached their Lives and Fortunes. Nor 


* exatlly. 


Fine. 


could he indeed be ſuppoſed to have the juſt Know- 


ledge of the Religion of an Oath. 

To which it was anſwer'd, 1. That tho' the 
Standard of Ten Pounds Scots, ſettled by the Law 
and Cuſtom of this Kingdom, as to the Quality of 
Witneſſes, might well be refuſed in a Trial of 
Crimes of this Nature againſt the Law of Nations, 
and which were to be tried accordingly ; yet the 
Matter of Fact was falſe ; Antonio Ferdinando, be- 
ing worth more than ten Pounds Scots, by the ver 
Wages due to him; and which, by the Pannels 
own Books, were atteſted to be fifteen Shillings 
ber Menſem, whereot, to this Hour, he hath got 
no Payment. 2. Antonio Ferdinando was a Chriſti- 
an, as he himfelf owned from the Beginning; and 
that he was born of Chriſtian Parents: Like as it's 
known, that ſuch Names are only given to Chriſti- 

ans. Beſides, tho' his not being a 
* Objeftior. _ Chriſtian might be a * Prejuge a- 
gainſt him, yet it could be no juſt 
Vol. V. | 
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four Cheſts of Copper ; which Cheſts were ſold at 
Bengal, to a Bannian Merchant. And further adds 
That the Men ſeized in the taken Ship were killed 
after they were put into the Sloop, and before they 
were carried to the Sea Northward. And further 
adds, That immediately after the Action was over, 
the Declarant did hear the Supercargo, Callant, 
Captain Madder, Jobn Roberts, and Edward Carry 
ſay, That the ſeiz'd Ship was Captain Drummond's 
Ship, belonging to the Scots African Company. And 
adds, That when the Worceſter failed from the 
Downs, the Declarant did not know where the Ship 
was bound; but heard it frequently ſaid, they were 

oing upon a Diſcovery. And declares this is the 

ruth, as he ſhall anſwer to GOD. And declares 
he cannot write, but by this Mark. 


* 


ROBERT FORBES. 


NDIX 


Exception againſt his Teſtimony as a Witneſs ; ſince 
he both profeſs'd the Knowledge of G OD, and 
the Conſcience of an Oath, as he had often de- 
clared. 

The Judge and Aſſeſſors having conſider'd the 
foreſaid Objections and Anſwers, they repel the Ob- 
jections in reſpect to the Anſwers, and allow the 
Witneſs to be admitted. | 

2, It was objected againſt Antonio Franciſco That 
he was not worth ten Pounds Scots; and had indeed 
nothing; beſides, that he was no Chriſtian, but a 
Servant or Slave to Captain Green ; and alſo had 
no Religion. 

To which it was anſwer'd, 1. That tho' ten 
Pounds Scots be the Rate of Witneſſes in our Scots 
Law; yet, as hath been ſaid, this 
Rule cannot * vie in the Caſe of the 
Crimes libelled, committed againſt 
the Law of Nations in remote Parts, & in alto 
Mari, in the deep Sea; which made the Crimes to 


— 


* ar. 


be Crimes excepted. And it's known to be the 


Rule and Privilege, as to Crimes atro- 

cious and “ occult; and therefore ex- * hidden. 
cepted to exempt even the Witneſſes 

from the ordinary Qualifications. Nor was Antcnio 
Franciſco to be reckon'd no Chriſtian ; fince, 1. 
He bears a Chriſtian Name; and next declares, 
that a Chriſtian Miſtreſs he had in Pegr, who gave 
him to Captain Green, did firſt procure him to be 
Baptized and Chriſtned. And 3. He profeſſes the 
Knowledge of the true GOD. Nor, being a Chriſti- 
an, can he be reckoned any longer a Slave. 

But upon the whole, as to theſe Two, and the 
whole other Witneſſes ; the Nature of the atroci- 
ous Crime againſt the Law of Nations, with the 
Manner of their having been commirted, and the 
Endeavours uſed for their Concealment, ought prin- 
cipally to be remembred ; ſince thereby. in the 
Opinion of all Lawyers, they become Crimes ex- 
cepted: And that it is the known Privilege of 
Crimes excepted, to relax from the ordinary Rules, 
and to proceed on ſuch Evidence as the Matter 

Iii] doth 
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doth afford, the Subſtance of the Probation being 
only obſerv'd. 

The Judge and Aſſeſſors having conſidered che 
foreſaid Objections, and Anſwers, they repel the 
Objections, in reſpe& of the Anſwers, and allow 
the Witneſs to be admitted. 

3. It was objected againſt Aune Seaton, that ſhe 
could not be a Witneſs, becauſe a Woman. 

To which it was anſwered, that in Crimes where 
the Probation proceeds not upon Teſte; requi/itt, 
but ſuch as Providence offers, even Women are ad- 
mitted, But 2. It's the general Opinion and Pra- 
Aice over all, that Crimes atrocious, occult and 
excepted, a Woman is never refuſed, 

The Judge and Aſſeſſors having conſidered the 
foreſaid Objection and Anſwer, they repel the Ob- 
jection in reſpect of the Anſwer, and allow the 
Witneſſes to be admitted, 


— 


* Excerpts out of the Inſtructions 
and Letters found in Captain Greens 
Books, to which Sir David Dalrym- 
ple's Speech to the Fury relates. 


Extract. 


— 


N the Inſtructions or Orders given by the 


Freighters of the Worceſter, Captain Thomas 
Green Commander, to Mr. Robert Callant Super- 
cargo there occurs one Article in theſe Words, 

Me would have you corite us by all Opportunites, 
eſpecially from Sinde, by any Ships bound from thence 
zo Perſia ; and for the greater Secrecy, eſpecially of the 
Letter to be ſent to Mauritius for us, here under is 
an Alphabet for you to worite us by; your Subſcription 
muſt be in common Engliſh, directing all ſucb Letters 
to Captain Thomas Bowrey in Well-cloſe-Square, 
London. 

(Nota, At this Place the whole Alphabet is in- 
ſert diſtinctly, and above each Letter a different 
Character is ſet down, to be uſed in Place of the 
Letters of the Alphabet.) 

When your Cargo for England is provided, or near 
compleated, then wwe would have you {ell the Sloop for 
what" you can get, and inveſt the Produce in Goods 
for England. 

d lower amongſt the ſame Orders in another 
Artitle are theſe Words, 

You muſt engage tbe Maſter of the Sloop net to 

let any Letter from himſeff or any other be ſent 


8 K. . K a e En Bets 


* 0 ge 


s Ann, 
our Letter, in which you may 
inſert the Names of any Dead; and for the Cay; 
and gi ws 3 4 thoje who go in the Sloop, in caſe ng 


to England, but only 


Letter or News comes to England, but our Lester 

concerning our Buſineſs, then we will on the retry of 

we Ship give the Maſter and Crew one Monti; Pay 

gratis, and they fhall alſo have their Shares of fle 

— Promiſed the Shij*s Company for the Whale 
ing. 

* Letter dated London, 3 February, 1 & 
from Captain 7. B---y to Mr. Callant, the laid Cap- 
tain adviſes him in theſe Words, 

For the greater Security of our Affairs, toben you 
write by the Alphabet in your Inſtraftions, I would 
have you carry the laſt Letter of each Word to be in 


the room of the firſt Letter to the next Merd, as for 
Example. 


Captain Thomas Bowrey, Sir wee are all well, 
Captai nthoma fbowre yſi rwe ear eal lwell, 


Make no Title (as is uſual) to begin your Letter, 
nor no Date, nor Compliment, s Name at laſt; 
But let all be comprebended in the Lines of jour 
Letter, fo as to make no diſlinftion, and make but 
one Paragraph of all your Letter, and if an; Men 
dead, ſel their Names immediately after your own 
Name Jubſcribed to the Letter, all in Characters before 
directed, and pleaſe to keep this as Directions therein, 

By another Letter from the ſaid Captair . B--y 
to the ſaid Mr. Callant, dated London, 16 ers 
157er, he adds concerning the veſaid C hier in 
theſe Words, 

On further Conſideration, I tbi. I have commi- 
an Error in my Letter to you 1e/;.7 Cay, it being co 
in it as, VIZ. 


Captai nthoma ſbowre yſi rwe ear eal lwell. 
That is, 
Captain Thomas Bowrey, Sir we are all w-!l. 


Now, I doubt the naming any Name in the beginning, 
or 7 any Complement there, may be a Means to 
find the Key of the Alphahet, therefore pray Sirike out 
of the Letter I ſent you Yeſterday, as abode done, and 
begin directly with your Buſineſs, following the Direcłi- 
ons given you, And whereas you are ordered to di- 
rect your ſaid Leiter to me, I would not have you 
mention my Name in the Subſcription, but direct 
the ſaid Letter to Mr. Nicholas Pope Scrivener, in 
Nicholas Lane, London, 10 pay 5 l. to the Bearer 
as in your Inſtructions, 


PPELEOBEODS 


CLXXXII. The Trial of ROBERT FEILDING, E/; at 
the Old-Baily for Bigamy, in marrying the Ducheſs of 


Cleveland, his former Wife being then living, 


1706. 5 Ann. 


On I edneſig ht 4th of December, 
Rt 7" that 2 in the Old Baily, 
ESO 7; DF t4pe on the Trial of Robert 

r= Feilding, Efq ; for Felony, in Marrying 
== hr Grace the Ducheſs of Cleveland 
| Mary Wadſworth, his firſt Wife, being 
then alive. The Court being ſat, proceed in this manner. 


Ine 


4. 


Clerk of Ar- 8 E T Rober! Feilding to the Bar. 

raigument. (which was done.) 
Robert Feilding, hold up thy hand (hich he did). 
Cl. of Arr. Robert Feilding, you Hand indied 
by the Name of Robert Feilding, late of the Pariſh of 
St. James's, within the Liberty of Weſtminſter, in the 
Cornty of Middleſex, For that you, on the o 
J 


* 


* 
1706. O. B. 


Day of November, in the fourth Year of Her 
now Majeſty's Reign, at the Pariſh aforeſaid, 
in the County aforeſaid, took to Wife one M ary 
Wadſworth, Spinſter, and the ſame Mary Wad- 
ſworth, then and there had fer your Wiſe; and that 
you the ſaid Robert Feilding, afterwards, viz. on 
the twenty fifth of the ſame Month of November, in 
the Year aforeſaid, at the Pariſh of St. Martins 
in the Fields, in the ſaid County, did feloniciſiy take 
6% Wiſe the moſt noble Barbara Ducheſs of Cleve- 
land (tbe ſaid Mary Wadſworth, bis former Wife, 
being then living) againſt the Peace of our Sovereign 
Lady the Queen, her Crown and Dignity, and 
again the Form of the Statute in that Caſe made and 
rovided, 

How ſay'ſt thou, Re, F-i/ding, art thou Guil- 
ty of this Indictment, or not Guilty? 

Feilding. Not Guilty. 

Cl. of Arr. Cultrit. How wilt thou be tried? 

F:ilding. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. 

C of Arr. Call the Jury. Mr. Feilding, if you 
except to any of the Jury, you muſt do it before 
they are [worn. 

F-ildinr, I do not challenge any of them. 

The Jury ſworn, viz, 


Francis Chapman, | Edward Beſwell, 
Thomas Mozdy, Jobn Mills, 
Richard Hazzard, 


Peter L/ gne, 
Hugh Merchant, 

Joſepb Dveniſb, 
Edward How, 


Samuel Chace, 
Thomas Jeomond, 


Jobn Johnſon, 


Proclamation made, That if any can inform the 
Queen's Juſtices, and the Queen's Council, of any 
the Matters the Prifoner ſtands charged with ; let 
them come forth and they ſhall be heard. | 

Mr. Raymond. My Lord, and you Gentlemen of 
the Jury, Jam, in this Caſe, Council for the Queen. 
The Priſoner at the Bar, Robert Feilding, ſtands in- 
dicted, That he on the ninth Day of November, in 
the fourth Year of her now Majeſty's Reign, Sc. 
(the Indiftment reteated). To which Indictment he 
has pleaded not Guilty, and put himſelf on God and 
his Country, which Country you are. I hope if 
we prove the Indictment, you will find him Guilty. 

Sir Ja. Mountague, My Lord and Gentlemen 
of the Jury, | am of Council with the Queen againſt 
the Priſoner, Mr. Robert Feilding, who ſtands in- 
dicted for taking to Wife Barbara Ducheſs of 
Cleveland, after he had before marry*'d one Mary 
Mad worth, who is ſtill alive: This is a Crime that 
amounts to Felony; and tho' the Law doth not 
take away from him that ſhall be convicted thereof, 
the Benefit of his Clergy; yer, ſince it is ſuch a 
Crime as doth take away from the Priſoner the 
Aſſiſtance of Council, I ſhall only ſtate Matter of 
Fact, which is as followerh. 

About a Year ago, or a little better, there was 
a young Lady left a Widow by Mr. Deltau, and 
reputed a great Fortune; Mr. F-i/ding thinking him- 


ſelf qualified for the greateſt Fortune, had a De- 


ſign upon this Lady; and in Auguſt, 1705, he ap- 
plied himfelf ro one Mrs. S!reights to conſult with 
her, and contrive ſome Method how he might have 
Acceſs to cdurt this Widow. This Mrs. S!reights 
had no Acquaintance with the Widow her ſelf but 
knew Mrs. Charlo!t Villars was acquainted with 
her, and uſed to cut her Hair; fo the beſt Thing 
they could think of at that Time, was to make 


— 


for Bigamy. 


611 
Mrs. Villars their Friend, that by her Means he 
might have Admittance into the Lady's Company; 
for he did not queſtion if the Lady had but once 
a Sight of his very handſome Perſon, ſhe would 
have the ſame Affection for him, that he had met 
with from other Ladies, even on their firſt ſeeing 
of him. Mrs. Villar was promiſed 5001, to bring 
this Affair about; and tho? ſhe doubted with her 
ſelf, whether ſhe could ever accompliſh it, yet 
by theſe Means ſhe might perhaps make a Pen- 
ny of it to herſelf; and thereupon ſhe promiſes 
Mrs. Streigbis to uſe her endeavour to ſerve the 
Major-General, meaning Mr. Feilding, tho* Mrs. 
Villars could not be ſure ſuch an Overture would 
be well received by Mrs. Del-au : Yet being ac- 
quainted with one Mary Wad/worth, a young Wo- 
man not much unlike in Perſon to Mrs. Delear, 
ſhe imagined it would be no difficult Matter for 
her to ſet up the ſaid Mrs. Wadſworth to repreſent 
Mrs. Deleuu; and accordingly it was done, and 
Mr. Feilding proved i intent upon the Matter, 
that he went in few Days to Dofors-Commons, 
to fee for Mr. Deleau's Will (and tound thereby 
that Mrs, Del:au was left very conſiderable). And 
that he might judge the better whether u re 
truly the Fortune ſhe was repreſented to him, he 
took a Copy of the ſaid Will, and ſoon after 
went to Mrs. Villar, and told her, That what 
Mrs. Streigbis had ſaid concerning Mrs. Deleau's 
Fortune was true: And being very well ſatisfied 
with her Fortune, he was reſolved to get a View 
of her. Soon after, Mr, Feilding went to Tun- 
bridge, and after two or three Days ftay there, 
returned and called at Haden, the Place where 
Mrs, Deleau reſided, with a Pretence to ſee the 
Houſe and Gardens, but in reality it was to ſee 
the Widow; he thought nothing elſe was then to 
be done, but tc give the Lady a fight of his 
handſome Perſon he deſigned to lay at her Feet; 
but it happened that the Lady would not be ſeen 
her ſelf, but her Servants were permitted to ſhew 
him the Gardens, and he fancied himſelf that he 
had had a Sight of Mrs. Del-au too; for a Kink 
woman of Mrs. Delcau's looking out into the Gar- 
den while he was there, gave him the Sight of a 
Woman at the Window, and he prefently con- 
cluded it could be no body but Mrs. Deleau admi- 
ring Beau Feilding. About three Days after Mr. 
Feilding's Retry Trick Tunbridze, which was about 
a Fortnight a St. Bartholomew-lide laſt was 
Twelve-month, he told Mrs. Villar of his callio 

at Waddon, and that he had acquainted the Duchels 
of Cl-veland of the fine Gardens that were there, 


and he ſaid that her Grace had a great Deſire to 


ſee them, and therefore directed Mrs. Villars to 
85 from her Grace to Mrs. Deleau, to aſk the 

avour of her to permit her Grace to ſee the 
Houſe and Gardens. Accordingly Mrs. Villars 
went down to Waddon ; and Mrs. Deleau treated 
her very civilly, and told her whenever her Grace 


pleaſed, ſhe ſhould ſee her Houſe and Gardens; 


but as ſhe was a Widow ſhe could not attend up- 
on her Grace: But tho' the Ducheſs was expected 
after this, yet ſhe did not go, for indeed ſhe did 
not know any Thing of the Meſſage. So the next 
Time Mr. Feilding attempted to lee her, was at 
a Horſe-Race at Banſtead- Downs, whither he went 
for that Purpoſe, but did not ſee her. After this, 
or ſome Time before, he ſent a Letter to Mrs. 
Deleau's Houſe, but the Servants when they faw 
the Name to it, knowing the Character of Mr. 

liii2 Feilding, 
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Feilding, threw it into the Fire. When Mrs. 
Villars found that the Ducheſs of Cleveland knew 
nothing of her being ſent to Waddon, and that it 
was only a Contrivance of Mr. Feilding's to get 
an Opportunity of ſeeing Mrs. Deleau, and that 
in Truth he had never ſeen her, ſhe reſolved 
to play Trick for Trick with him, and there- 
upon propoſed the Matter to Mary Wadſworth, 
the Woman I before mentioned to be of her Ac- 
quaintance, but one that Mr. Feilding did not know, 
and one that would not worſt her ſelf much by 
ſuch an Undertaking, whether it ſucceeded or not. 
Mrs. Wadſworth, upon the firſt opening of it rea- 
dily embraced the Offer, and thereupon Mrs. Vl. 
lars went to Mr. Feilding and told him, ſhe had 
propoſed the Matter to the Lady (Mrs. Deleau) 
which ſhe at firſt rejected, but at laſt did give a 
favourable Ear to it; and that ſhe did not fear, 
but if Matters could be prudently managed, his 
Deſires might be accompliſhed. — A little before 
my Lord-Mayor's Day laſt was Twelve-month, 
ſhe told Mr. Heilding that ſhe had at length obtain- 
ed of the Lady the Favour of a Promiſe of an In- 
terview, and that ſhe was ſhortly to bring her to 
his Lodgings, but he muſt take care not to let her 
know they were his Lodgings, or to give her the 
leaſt” Cauſe to ſuſpect he had any Thing to do 
there: Accordingly Mrs. Villar, the Evening of 
my Lord-Mayor's Day, brought Mrs. Wadſworth 
in a Mourning Coach and Widow's Dreſs to Mr. 
Feilding's Lodgings: He was not within at the Time 
they came thither, but being ſent for, came in ſoon 
afrer, and was extremely complaiſant for ſome 
Time; but at length tho' he had been cautioned 
not to let the Lady know they were his Lodg- 
ings, yet he could not forbear ſhewing her his 
fine Cloaths, and what Furniture he had; and in 
a little Time after ſent for Mrs. Margare!ta to 
ſing to her; and pretended he was fo extremely 
taken with her, that nothing would ſatisfy him 
but being married that Night; but ſhe, with a 
ſeeming Modeſty, check'd his forward Behaviour, 
and made a ſhew of going away in diſpleaſure; 
but before they parted, he prevailed upon her to 

romiſe not to put off their Marriage Jonger than 
Wedneſday Seven Night. My Lord Mr. Feilding 
rightly judged by this Converſation what an In- 
tereſt he had fix'd in the Lady, and looking upon 
himſelf to be ſure of her, he actually went to a 
Goldſmith and beſpoke a Ring, and directed him- 
ſelf what Poſie ſhould be engrav'd. When the 
Day came which had firſt been agreed on, ſham 
Pretences were made, not to ſeem over-haſty 
in ſo ſerious a Matter, and the Marriage was 
put off till the Friday following, being the gth of 
November laſt was Twelve- month; at which Time 
Mrs. Villars and the Lady came again to Mr. Feild- 
ing's Lodgings, where he received her with an ex- 
traordinary Tranſport of Joy, and the Marriage 
muſt immediately be proceeded on; but ſhe for 
ſome Time framed ſeveral Put-offs, and at length 
made an Offer to have gone away; but Mr. Feld- 
ing by no Means would permit her to go, with- 
out making her his own, which he was reſolved 
ſhould be done preſently; and to make all Things 
ſure, he ran out and lock'd the Chamber-door 
to keep her and Mrs. Yillars in, whilſt he went for 
a Prieſt; and taking Coach immediately drove to 
Count Gallas the Emperor's Envoy ; when he 
came to his Gate, he enquired of the Porter for 
one Franciſco Drian, that was ſtiled, The Father 


5 Ann, 


in Red upon account of a red Habit he uſually 


wore but he not being within, Mr. Feilding aſk- 


ed for another Father; and one Father Florence 
was called to him, whom he acquainted with the 
Buſineſs he came about; but whilſt he was treat- 
ing with Father Florence, the Father in Red luckily 
came in, and Mr, Feilding immediately took him 
away with him in the Hackney-Coach to hie 
Lodgings. My Lord, and Gentlemen, we ſhall 
ſhew you that this Father in Red ſtay'd there about 
an Hour, and then went away. We ſhall ſhew 
your Lordſhip likewiſe, That Mr. Feilding and 
Mary Wadſworth ſupped together, and after Sup- 
per he was actually marry'd to Mrs. Vadſworib. 
And that this Marriage was conſummate, we ſhall 
prove by ſeveral Particulars, viz, That clean Sheets 
were laid upon the Bed, and all Ceremonies perfor- 
med that are uſual upon ſuch Occaſions ; and they 
actually went to Bed together, and lay together all 
that Night; and the next Day the Lady and Mrs, 
Villars went away, and as Mr. Feild:ng ſuppoſed, 
to Waddon, the Widow Deleau's Houſe ; to which 
Place your Lordſhip and the Jury will find he 
directed his Letters to her afterwards, and in the 
Superſcriptions ſtiles her the Counteſs of Feilding. 
To corroborate this Evidence we ſhall likewiſe 
prove to your Lordſhip, that about a Week after, 
he lay with her again at the very ſame Lodgings ; 
and we can make it appear that he hath lain with 
her Three ſeveral Times ſince this firſt Night, 
twice before, and once after his Marriage with 
the Ducheſs of Cleveland. My Lord, we ſhall 
ſhew you that he made her Preſents, furniſh'd her 
with Money, and treated her as his Wife, until 
the Cheat was found out, which was not till May 
after; and then finding how he had been ſerved, 
that inſtead of marrying a Fortune of 60000 7. 
he had been impos'd upon and marry'd one not 
worth ſo many Farthings, he diſcarded her in 
great Wroth. 

My Lord, we will call our Witneſſes who will 
3 to your Lordſhip, ſtep by ſtep, how this 

atter was brought about; and firſt we will begin 
with Mrs. Villar, | 


Mrs. Villars ſworn. 


Mrs. Villars. My Lord, there came one Mrs. 
Streights to my Lodgings and wanted to ſpeak 
with me (it was Bartholomew-tide was Twelve- 
month) but I was not at home; when I came 
home, they told me Mrs, Streigbis had been there, 
and left word that I was always out of the way 
when it was to do my ſelf good; ſhe ſaid it would 
be five hundred Pounds out of my way if I did 
not come to her. I met with her and Mr. Feild- 
ing, and being acquainted with Mr. Feilding's De- 
ſign upon Mrs. Deleau, he aſked me whether I 
knew the Lady? I ſaid I had no particular Ac- 
quaintance with her, but I uſed to cut her Hair; 
He told me that he was in Love with her, and aſk- 
ed me whether I would aſſiſt him in his Court- 
ſhip? And whether a Marriage might be 
brought about? I told him I could not tell, 
I did not know whether I had that Intereſt in 
the Lady as to be made ſerviceable in ſuch a De- 
ſign, Mr. Feilding enquired very triftly after 
her, and ſaid, he would try Means to come 
into her Company that he might gain her Ac- 

uaintance : Upon which we parted at that 

ime.— And about three Days after Mrs. 
; Streights 
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Streights came to my Houſe again, and faid, Ma, 
Feilding would ſpeak with me. I went to him; 


and he told me, he found that the Lady was worth 


600001. as he had been told before. He aſked 
me where it was ſhe liv*d? I told him, in Copthal- 
Court, near the Change. I told him likewiſe where 
her Country-Houſe was; That it was at Waddon 
in Surrey. Mr. Feilding told me, He would go 
to Tunbridge, and call by the way to ſee the Gar- 
dens; and by that means he might have an Op- 
portunity of ſeeing Mrs. Deleau ; which he did 
accordingly. I was ſent for again; and he told 
me he had ſeen the Gardens, and they were very 
fine: And that he ſaw the Lady through a Caſe- 
ment; and that ſhe might have the more perfect 
View of him, he took divers Turns in the Garden, 
pull'd out his Watch and ſet it by the Sun- Dial: 
And that he came round the Country, and almoſt 
murder'd his Horſes, to get a Sight of her. But 
he deſired to be in her Company, that he might 
have a full View of her. He deſired me to go to 
Mrs. Deleau, and tell her, that the Duckeſs of 
Cleveland had heard a great Character of her Gar- 
dens, and was very deſirous to ſee them.. 
I went and acquainted Mrs. Deleau with it: She 
laid, ſhe would not refuſe a Woman of her Qua- 
lity ; but would take it as a great Favour, to ſhew 
her any Thing that belong'd to her: But deſir'd 
that it might not be that Week, but the Week 
following; becauſe ſhe was to ſee a Race on Ban- 
ſtead Downs, I told Mr, Feilding this; and he 
made Anſwer for the Ducheſs of Cleveland, and 
ſaid, The Ducheſs was not well; and could not 
go to ſce the Gardens, When 1 found that Mr. 
Feilding did not fend me from the Ducheſs, but 
from himfelf, I was out of Countenance, that 
I ſhould innocently impoſe upon the Lady. Mr. 
Feilding told me, he would go and ſee the Race 
upon the Downs; and when he came back, he 
would fend for me, and acquaint me whether he 
had ſeen the Lady. And when he came to Town 
again, he ſent Mrs. S;reights to me, to come to 
him; and when Icame to him, he told me he ſaw 
Mrs. Deleau, he believed, upon the Downs. Mr. 
Feilding made a Bow to them, and they to him. 
He ſaid, From thence he went to Epſom, and ſent 
a Letter to be deliver'd into Mrs. Deleau's own 
Hands, by a Servant of his, not in a Livery. I 
think it was accordingly deliver'd. Mr, Feilding 
told me, Mrs. Deleau read it, and ſaid it required 
no Anſwer: and faid no more, Mr. Feilding aſked 
me, whether I could not get a Letter to Mrs. De- 
leau ? He ſaid, he was much in Love with her. 1 
told him, I believ'd he was miſtaken ; and that it 
was another whom he ſaw. I perceiv'd that he 
had no Knowledge of Mrs. Deleau. — I acquainted 
a young Woman (whom I ſuppoſed he might have 
ſeen) with his Inclination (Mrs. Wadſworth) : She 
faid, ſhe did not expect to be ſo happy; but wiſh'd 
It might be ſo. I engag'd to Mr. Feilding to do 
what I could to bring it about.—There were divers 
Letters paſs'd between them till my Lord-Mayor's 
Jay. Divers Preſents were ſent from Mr. Feilding, 
by me, to the Lady. The firſt Preſent was a Gold 
Apron, ſtruck with Green: That was the firſt Pre- 
ſent Mr, Feilding ſent to Mrs. Wadſworth, whom 
he thought was Mrs, D-leau all the while; but it was 
Mrs. Wadſworth, 1 did not think Mrs. Deleau, 
who was a great Fortune, would agree to marry 
a Man of Mr. Feilding's Character. Mr. Feilding 
kept ſending of Preſents and Letters from that 


for Bigamy. 
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Time, from the latter End of Bartholomew-tide, 
to my Lord-Mayor's Day. He ſent her a Suit of 
white Sattin Knots, and Gloves, and other Things. 
He defir'd I would bring her to his Lodgings on 
my Lord-Mayor's Day, at Night ; which I did 
about nine a Clock, in a Mourning Coach. Mr. 
Feilding was not at home, but came immediately. 
When he came in, he fell down upon his Knees, 
and & iſs'd her, and expreſs'd Abundance of fond 
Expreſſions. He aſked her, why ſbe ſtayed ſo long? 
And whether ſhe loved Singing? He ſaid, He would 
ſend for Margareita to come up. When ſhe came, 
Mr. Feilding bid her ſing the two Songs which he 
lov'd; which ſhe did; The one was, Charm- 
ing Creature; and the other was 1anthe the Lovely. 
After which, Mr. Feilding ſent for two Pints of 
Wine, and ſome Plumb-Cakes. He urg'd very 
much to marry her; but ſhe declin*d it, and made 
him a Promiſe to come to him the Wedneſday 
following. In the interim ſhe ſent him a Letter, 


to acquaint him ſhe could not come according 


to her Appointment ; but ſhe would come to him 
on the Friday following, which was the gth of 
November. Then he ſent her another Letter, to 
defire her nog to fail, but come to his Arms; 
and told her, That there wanted nothing bur 
the Holy Father to join their Happineſs; for their 
Hearts were all one already. And when Frida 

came, Mrs. Wadſworth and I went to Mr. Feil- 
ding's Lodgings again: He was not within; but 
came running into the Room in a little Time after 
with a great deal of Joy, and took Mrs. Wadſworth 
into his Arms, and ſaid, Nothing could eaſe bis 
Mind, but a Promiſe to make him bappy, in marry- 
ing him preſently. —— He ſaid, he would fetch 
the Prieſt; but Mrs. Wadſworth refuſed his Propo- 
ſal, and would have diſſuaded him from going 
then; and deſired him to put it off till another 
Time, and would have gone away . But he would 
not hear of it ; and ſaid, She had diſappointed him 
before; and that he repented he had let her go 
away before; but now he was reſolved to make her 
his own, before ſhe went away. Mr. Feilding then 
went for the Prieſt, and lock*d the Chamber-Door 
after him, and took the Key with him, for fear 
Mrs. Wadſworth ſhould go away; and order'd Bou- 
cher to let no Body into the Dining-Room till his 
Return. Mr. Feilding returned in a little Time, and 
brougbt a Prieſt with him, in a long Red Gown 
lin'd with Blew, and a long Beard, and a Fur Cap. 
Mr. Feilding told her, that this was the Holy Fa- 
ther that was to make them one. Mr. Feilding then 
ordered the Man to lay the Cloth, and fetch a 
Diſh of Pickles to Supper. At ſupper Mrs. 
Wadſworth ſeemed cautious ; and for fear the Prieſt 
ſhould not be in Orders, ſaid, How fall I know that 
this is a Prieſt in Orders? Mr. Feilding queſtion'd 
him. Then the Prieſt pull'd a Picture out of his 
Pocket, about the Bigneſs of a Crown-Piece z and 
told them, That none but Prieſts had ſuch Pictures. 
And that ſhe might be ſtill further ſatisfied, ſhe de- 

ſired another Token. | 


After this, Boucher, and the reſt of the Servants 
were order'd down Stairs. Then the Prieſt call'd 
for Water, Salt and Roſemary, to make Holy Wa- 
ter. Boucher brought up Water and Salt, bur could 
get no Roſemary. Mr, Feilding and I received it at 
the Dining Room Door. Then Mr. F:i/ding lock'd 
the Door, and took the Key in the Inſide. Mr. 


Feilding aſæ d Mrs. Wadſworth, Whether it ſhould 
| be 
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be done in the Bed-Chamber, or Dining Room? 
Mrs. Wadſworth agreed it ſhould be in the Bed- 
Chamber, There were none preſent, but Mr. 
Feilding, Mrs. Wadſworth, the Prieſt, and my ſelf. 
The Prieſt made Holy-Water, and bleſſed it: Then 
he ſer Mrs. adſtoorib at the right of Mr. Feilding : 
the Prieſt ſtood before them and read the Cere- 
mony in Latin, as I underſtood 3 and Mrs. Wad/- 
worth ſaid, She was not y21 ſatisfied he was a Prieſt. 
Then he #aid down his Book, took from under his 
Gown a Piece of Silk like a Scarf, that was mark'd 
with a Croſs in the middle; and ſaid, None but 
Prieſts us'd ſuch a Thing Then Mrs. /”Fadſworth 
was well ſatisfied he was a Prieſt. Says Mr. Feilatng 
to her, D. you thiak, my Dear, that I <wou'd 
have «iy Body to do this Buſineſs, But the Holy Fu- 
ther? Mrs. IFuiſtoorth was well ſatisfied till he 
came to that Part, Mili thou have this Woman 10 
tby wweda:d Wife ? She deſir'd it might be ſpoke 
in Eugliſb by him as well as he could. He did fo, 
He aſk'd Mr. Feilding, Whether be would bave this 
Gentlewaman to be his wedded Hife? He ſaid, Jes, 
with al! my Heart, He aſked the Lady then, IN He- 
ther fhe would have this Gentleman for her Huſband ? 
She ſaid, 27s, faintly : But fays Mr. Feilding, You 
don't ſpeak it ſo earneſtly as I do: You muſt fay, 
ub all my Heart and Sul; which ſhe did. Then 
the Prieſt bleſſed the Ring, and gave it to Mr. Feil. 
ding. to put it on the Lady's Finger. He ſaid ſome- 
thing in Latin, but what it was | know not. Then 
we went into the Dining- Room. Bovcher brought 
up Wine; and when all had drank, the Prieſt was 
diſcharg'd. Mrs. //ad/:»orth and I went into the 
Bed-Chamber, and I put her to Bed. Mr. Feildirg 
called her his D-ar I/ife, the Counteſs of Feilding ; 
and ſaid, He would make haſte and fly to her 
Arms. After I put her to Bed, he went to Bed to 
her; and order'd me to come into the Room to 
ſee them in Bed; which I did. Irole the next Morn- 
ing, and came to Mr, Feilding's Room, where Bou- 
cher came ſoon after light a Fire: Then I ſaw 


Mrs. Wadſworth in naked Bed with Mr. Feilding, 


Mrs. Wadſworth put on her Cloaths as ſoon as ſhe 
could; and a Hackney Coach was call'd for her, and 
ſhe went away. At parting with Mr. Feilding, ſhe 
told him, ſhe did nor know when ſhe could re- 
turn ; but about a Fortnight after, ſhe came again, 
There were Fires mad: in both Rooms, and Can- 
dles lighted up; clean Sheets upon the Bed, and 
every hing prepared for her ly ing there, Mrs. 
Wadſworth went to Bed, Mr. Folding did not 
come home till late that Night. I ſaw them that 
Night in Bed, and weat into the Room the next 
Morning, and ſaw them in Bed again: She roſe, 
and went away as before, Mr. ÞFe:/ding deſir'd her 
not to ſtay fo long as ſhe had done betore ; for if 
the did, he would come and fetch her. She pro- 
mis'd him ſhe would return ſooner. Mr. Feilding 
kept ſending of Letters to her between Times, which 
was about fifteen or ſixtcen Days, till ſhe came 
to him again. He dclired her to come to him, 
and he would be at home to receive her. She ac- 
cordingly came to him, after having given him no- 
tice of her coming. He was not at home when ſhe 
came; but She went to Supper by herſelf, — She 
had for her Supper ſome toaſted Cheeſe, a Pint of 
Wine, and a Bottle of Oat Ale. When he came 
home to her, he aſk-d her, Hy ſte did not ſend 


for ſomething b-iter for Supper? They went to Bed 


again, as before; and I ſaw them in Bed roge- 
ther. Mrs. Vu tert got up in the Morning; 


Mr. Feilding treated her ; and away ſhe went as 
before. Then Mr. Feildirg kept writing to her 
[which Letters are inſerted in their proper Places] 
and defir'd her to come to him again, as being the 
laſt Night ſhe ſhould lie with him at his Lodgings; 
for he was going to leave his Lodgings for altoge. 
ther, and be with her Grace the Ducheſs of Cl-ve. 
land. Mrs. Wad/worth came; but neither Mr. 
Feilding nor Boucher were at the Lodgings: But ſhe 
had not been there long, but Buchr came in, and 
ſaid, That he had brought his Maſter's Night- 
Gown and Slippers from the Duchefs of Cleve- 
laud's. 

Council, Mrs. Villars, You ſay, moſt of the Ser- 
vice was ina Language you did not underſtand. 

Mrs. /V:lars. It was, my Lord But one Part of 
it was in Exg lib. I heard Mr. Feilding lay, He 
world take this Lady to be his wwedd:d Wife. 

Council, Who is that Lady? 

Mrs. Vi!lers. That Lay Mrs. Walworth; point- 
ing at her; (He being in Court). 

. Council. What did you hear Mrs. I/ad*ovorth 
ay ? 

Mrs. Villars. I heard her ſay, Tha! he took Mr. 
Feilding to ber wedded lis and. 

Council. What did you obſerve elſe that was re- 
markable? 

Mrs. Villars. I ſaw the Ceremony of the Ring per- 
formed, I faw the Priett bleſs the Ring with Holy- 
Water, and ſign himſelf wich the Sign of the Croſs, 
The Prie(t held Mrs. //ad/w97r:5 by the lower Joint 
of the Finger and put the Ring on. 

Council, What is Mrs, Wazſworth's Chriſtian 
Name? 

Mrs. Villars, Mary. 

Council, What did he fav further, when he ſaid, 
J take thee to be my wedded Wife ? 

Mrs. /://;r5, He named no Name, but I take this 
Lady, &c, —— The Prieſt aſk'd him, Whether be 
took ber with all his Heart and Soul? He ſaid, I tat? 
ber with all my Heart, and Soul, and Blocd, and every 
thing elſe. 

Council, What Time was this? 

Mrs. Villars, It was Bartbolomew-tide was 
Twelve-month, as near as | can remember to the 
Time, 

Council. Did Mr. Feilding tell you he had been 
at Waddon ? 

Mrs Villars. Yes, he did; and ſaid, That he 
had ſeen the Lady thro' the Window, wheace he 
fell in Love with her. 

Council. Why was this Marriage kept private? 

Mrs. Jillars. Becauſe Mr. Feilding took the Lady 
to be Mrs. Deleau, 

Juſtice Petoel. How long was it before it was 
diſcover*d ? 

Mrs. Vi!lars, It was not diſcover'd till the latter 
End of May laſt, or the Beginning of June. 

Juſtice Powel, When was the Time Mr. Feilding 
was marry'd? 

Mrs. Villars. It was the gth of November was 
Twelve-month. | 

Council. What was the Reaſon why the Marriage 
was carry*d on ſo privately ? 

Mrs. Lillars. The Reaſon was, becauſe Mrs. De- 
lean had a Father alive, who had in his Hands a 
Part of her Fortune; and for fear of diſobliging 
him, Mrs. Wadſworth, that went for Mrs. D.- 
leau, was willing it ſhould be kept private. 

Council, Can you tell the Reaſon of its b:ing 
diſcovered? - N 


Mrs. Villar: 


1706. O. B. for Bigamy. Re ors 
Mrs. Villars. Mrs. Wadſworth ſent to Mr. Fei Countil, Altho' you did not ſee what paſs'd at 
de for Money. Then Mr. Feilding found he I biteball; Whether was this before the Difference 
had not a Woman of that Fortune which he took between the Ducheſs and Mr, Feilding ? 
her to be. When Mr. my did find it out, he Mrs. /illars, I believe it was aboat a Fortnight 
took Mrs. Streights into a Cloſet, at the Ducheſs of or three Weeks. | 
Clzveland's, and ſent for me there: Then Mr. Feil- Mr. Feilding. How came it to paſs that it was 
ing wanted to have the Preſents returned. Mr. not diſcovered till now of late? | 
-i/ding then beat me, and aſked me whether that Mrs. Villars. It was not diſcover'd till ſhe ſent 
as a fir Wife for him? And then took a Thing to Mr. Feilding for Money, about May, after the 
made of Steel at one end, ind a Hammer at the Marriage. 


other end; and told me, if I would not unſay Juſtice Powel, Why did you not apply yourfelf 
Hos | 


what I ſaid of his Marriage with J/adfworth, he to Mr. Feilding for the Reward ? 

would lit my Noſe off: And that he would get Mrs. Y/illars, I was to have no Reward. 

two Blacks; the one ſhould hold me upon his Mr. Feilding. Mrs. Villars, What Reward did 

Back, and the other ſhould break my Bones. the Dutheſs of Cleveland promiſe you ? SE 

Juſtice Powel. One would have thought you Mrs. Villars. I never ſaw the Ducheſs of Cleve- 
ſhould have been afraid to have ſeen Mr. Feilding. land; and I was never promis'd any Reward. 

Mrs. Villars. My Lord, It was not till then Juſtice Powel, Was you not to have had a Re- 
found out. ward for helping Mr. Feilding to Mrs. Deleau ? 

Sir Ja. Mountague. My Lord I think ſhe hath Mrs. Pillars. Mrs. Streightsleft fuch word at my 
clearly proved the Marriage ; and that ſhe ſaw Lodgings ; but I had no Promiſe of it from Mr. 
them three times in Bed together, in the Space of Feilding. 
ſix Weeks after the Marriage. Sir 2 Mountague. My Lord, Mrs. Fillars has 

Mr. Feilding. By what Name did Mrs. Wad- 2 you fo full an Account of every Thing 
ſcorth go? have open'd, that all that we have to do now, 1s 

Mrs. /ilars, By no Name at all. to ſupport Mrs. Yillars's Evidence; and to make 

Mr. Feilding. Did I ever appear with her in it appear to your Lordſhip, that ſhe is right in all 
Publick ? | theſe Particulars that ſhe tells you of. And the 

Mrs. Villars. No, never. better to make our ſelves underſtood, we will go 

Mr. Feilding. What was the firſt Place I ſaw her on, and give your Lordſhip an Account how 
in? theſe Things were carry*d on from Time to Time. 

Mrs. 7illars. The firſt Place you ſaw her, was But firſt we ſhall prove to your Lordſhip, How 
at your Lodgings, laſt Lord Mayor's Day, was that after Mr. Feilding was thus marry'd to Mrs. 
Twelve-month. Wadſworth, he did actually marry the Ducheſs of 

Mr. Feilding. My Lord, I deſire it may be aſked Cleveland, | 
her, how ſhe came to think that I ſhould ſend ſuch Mr. Feilding. My Lord, I do not deny my Mar- 
mean Preſents as ſhe hath mentioned, toa Lady of riage to the Duchels of Cleveland. 

Mrs. Deleau's Fortune? 1 hey were not at all ſuit= Sir Ja. Mountague. Then, my Lord, we will 
able to Mrs. Delcau. not trouble you with any Proof of that Matter, 

Juſtice Powel. Ay, Mrs. Villars, What ſay you but go on with making out the Circumſtances of 
to that? Mr. Feilding thinks it a very iirange his Marriage with Mrs. Wad/werth ; and we ſhall 
Thing, that he ſhould ſend ſuch Trifles to a Lady verify, in every Particular, Mrs. Villars's Evidence. 

of Mrs. Deleau's Quality. And firſt we ſhall prove, that he actually took a 

Mrs. Villars. He did think, at that Time, that he Copy of Mr. Deleau's Will. For that call Mr. 

made his Addreſſes to Mrs. Deleau; and I am ſure Searle (who was ſworn), 2 
ſuch Preſents were ſent; and he was really marry'd Sir James Mountague. Mr. Searle, Give my Lord 
to her, and marry'd her for Mrs. Deleau, and the Jury an Account of what you know of Mr. 

Juſtice Pocvel. Mrs. Villars, Mr. Feilding deſires Feilding's coming to Doctors Commons, to ſee the 
this Queſtion ſhould be aſk'd you; When was the Will of Mr. Deleau, 
firſt Time you acquainted the Ducheſs of v ”ꝙt Mr. Searle, My Lord, I am a Servant to Mr. 
with this Matter ? Cottie, Proctor to the Prerogative Office. Mr. Feil- 

Mrs. /illars. I will tell your Lordſhip. Mrs, ding came to Doctors Commons about the Beginning 
Veilding, that is now, told me, Mr. Feilding beat of Michaelmas Term, 1705, and deſired me to 
her at the Lodge at M biteball (I did not ſee the ſearch, and ſee whether Mr. Deleau's Will was come 
beating) and ſaid, ſhe ſhould have Occaſion to bring into the Office, or no. I look'd in the Kalendar, 
me upon my Oath, to prove that Mr. Feilding was and found it was come in; and 2 to the Clerk, 
marry'd to her the ninth of November. I went with in whoſe Poſſeſſion it was, and he read it over to 
Mrs. Feilding to the Duke of Grafton, and told him, him; and he deſired a Copy of it, which I wrote 
I was ſure he was marry'd the ninth of November out. Mr. Teilding came in three Days after for it, 
before. but it was not done. I defir'd him to come another 

Juſtice Pawel, How long was it after the beating, Time; which he did, and had it. 
before you and Mrs. Fie/ding went to the Duke of Council. Who did he beſpeak it of? 

Grafton ? | | Mr. Cearle. He beſpoke it of me, and had the 

Mrs. Villars. It was about three Weeks. Copy of me. 

Juſtice Powwel. Are you ſure it was before that Council. When was this? 

Time that there was any Parting betwixt Mr. Mr. Searle. It was about the Beginning of M- 
Feilding and the Ducheſs of Cleveland. chaelmas Term. 

Mrs. /illars. Mrs. Fielding acquainted me with Sir James Mouataguz, Ihe next Thing we ſhall 
it her ſelf, that the beating was before the Differ- prove, is, that Mr. Frillin, vas actually at ad- 
ence between the Duchels of Cleveland and Mr. don, Mrs, Deleas's Houſe : At. we ſhall prove that 
Feilding. even by Mrs. Del:au (who wa; fworn), 
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Council. Pray, Madam, have you any Acquaint- 
ance with Mr. Feilding ? 

Mrs. Deleau. None at all. 

Council, Do you remember he came to your 
Houſe in the Country ? 

Mrs. Deleau. He did about Bartholomew-tide was 
Twelve-month. h = 

Council, When he was there, had he a ſight of 
you, Madam ? 

Mrs. Deleau, No, my Lord ; he was not in the 
Houſe, but in the Garden. 

Council. Do you know Mrs. Villar: ? 

Mrs. Deleau. I do, my Lord. 


Council. Did ſhe ever come to you upon ſuch a 


gs, That my Lady Ducheſs of Cleveland and 
Mr. Feilding had a Deſire to ſee the Gardens? 
Mrs. Deleau. She did ſo; and it was about the 
ſame Time Mr. Feilding had been there, or ſome 
little Time after, I believe. 
Council, Did you go to the Race on Banſtead 
Downs ? | 
Mrs. Deleau. No, my Lord. 
Council, Did Mrs. Villars uſe to Cut your Hair? 
Mrs Deleau. No, my Lord—Her Miſtreſs did. 
Council, Was there any Letter brought to your 
Houſe from Mr. Feilding ? 
Mrs. Deleau. I heard there was. 
Council, Who receiv'd the Letter from Mr. 
Feilding ? 
Mrs. Deleau. Some of the Servants, but I receiv'd 
none; but ſome of the Servants receiv'd it. J was 
then at my Father's, and left Orders that they 
ſhould take in no Letters but ſuch as came from 


my Relations, which would come by themſelves. 


Council. When had you Notice of Mr. Fei!ding's 
being at your Houſe ? 

Mrs Deleau. My own Butler came up, and ac- 
quainted me Mr. Feilding was below. He came to 
my Houſe with the Character of Major General 
Pillars. I did not ſee him; but here's the Lady 
that ſaw him out of the Window ; who, it feems, 
he took for my ſelf. 

(That Lady fworn.) 

Council, My Lord, we only bring this Lady to 
prove what the firſt Witneſs ſaid, That Mr. Feil 
ding ſaw Mrs. Deleau thro' a Window=—Madam, 
Do you remember Mr. Feilding was at Waddon, and 
when ? 

Lady. He was there about Bartholomew-tide was 
Twelve-month. I did ſee him thro' a Window, 
and inform'd my Couſin of it. 

Council. Then call Mr. Boucher (who was ſworn), 

Council, Mr. Boucher, Pray give my Lord and 
the Jury an Account of all you know of this 
Matter. 

Mr. Boucher. My Lord, I went with Mr. Feilding 
to my Lord-Mayor's Show laſt Lord-Mayors Day 
was Twelve-month. He went in his Chariot to Mr, 
Feilding's a Linnen-Drapers at the Three- Leg, in 
Cbeapſide. I looked into the Balcony and ſaw Mrs, 
Villars there My Maſter came down again, and 
went to Sir Baſil Firebraſi's; from thence Iwas or- 
der'd to go home, and meet my Maſter in Bond- 
Street; which I did. He aſk'd me whether any 
body had been at his Lodgings to enquire for him ? 
I ſaid, no, and went home _ Then I found 
the Lady and Mrs. Villars at Mr. Feilding's Lodg- 
ings. They had been there but a little time, but 
Mr. Feilding came in, Mr. Feilding complemented 
the Lady, and aſk'd her if ſhe lov'd Singing? Mrs. 
Margaretta was ſent for, and accommodated this 


» Cl 
- 


— 


Lady and Mrs. Villar; with two Songs. Mr. Feil. 


ding treated them with a Bottle ot Wine and a 


Plumb Cake-—— Margaretta went away; and ſ. 

after Mrs. Villars and this Lady went 4 80 
ſays Mrs. Heath afterwards to me, Do you know 
what Woman of Quality that is inthe Coach? This 


Mrs. Heath is the Landlady where Mr. Feild,, 
lodged. Mrs. Villars and the Lady went away £ 
a Coach. She was in a Mourning-Drefs, and the 
Coach was a Mourning Coach. 


Council, What Time was this? 
Mr. Boucher. It was my Lord-Mayor's Day was 
T welve-month, on the twenty ninth of Ogg. 
Council, Well, go on, ll tell what you know 


of the Marriage. 


Mr. Boucher. Not long after this, my Maſter or- 
der'd me to de at home, to get clean Sheets for 
the Bed, Wax- Candles, and Sconces, and Fires in 
both the Rooms: He told me ſome Ladies would 
be there that Night ; and order'd if he was not at 
home when they came, to tell them, that he would 
be there preſently. Accordingly they came, and he 
was not at home; bur in a little Time he came and 
went up to them. Some time after that, he came 
down Stairs in great Haſte, and ſaid, Boucher, go 
and beſpeak a Diſh of Pickles. I did ſo; and 
brought over a Cloth, and the reſt of the Things, 
and left them in the Window. I ſtay'd by the 
Stairs till he came back in a Hackney-Coach, with 
a Prieſt along with him in a long Gown, and long 
Beard, and a Furr-Cap; I knew him to belong to 
the Emperor's Envoy and I heard Mr. Fei/dirg call 
him Reverend Father. Then I was order'd to ſet 
the Table and Glaſſes, and Wine, and Things of 
that kind, upon the Side-board, I waited at Table 
all the while. When Supper was over, Mr. F-ilding 
order'd me to go down and fetch Water, Salt, 
and Roſemary, I went and got Water and Salr, 
but could get no Roſemary. Then I was order'd 
to go down, and they were lock'd in abour three 
quarters of an Hour: He then call'd, Boucher, ſays 
be, will you fill ſome Wine? I did fo, and per- 
ceiv*d upon the Thumb of this Lady, upon her 
Left Hand, a plain Gold Ring, which before Sup- 
per ſhe had not. When this was over, the Prieſt 
went away. Preſently after, ſays Mr. Fei/ding, take 
the Sheets from my Bed, and lay them on the other 
Bed, for Mrs. /il/ars; and fee that none lie there. 
I told my Maſter *rwas done. Mrs. Villars, in the 
mean time, put the Lady to Bed. When I came 
down to tell them of it, I ſaw the Lady's Clothes 
upon a Stool in the Chamber; and Mrs. /'lars fold- 
ing them up, and laying them in another Room. 
I then light Mrs. Villars to Bed, and then went to 
Bed my ſelf. In the Morning I was call'd to make 
a Fire; I then perceiv'd Mr. Fei/ding and this Lady 
in Bed together. The Fire being made, I was or- 
der'd to get a Hackney-Coach. Mrs. Villars dreſſed 
the Lady haſtily, and ſhe was carried away in the 
Hackney-Coach. About a Fortnight after, Mr. F-ild- 
ing order*d me to prepare the Lodgings again. This 
Lady came to my Maſter's Lodgings That Night, 
and had ſomething for Supper ; my Maſter order'd 
me to get ready Mrs. YVillary's Bed: I did fo, In 
the Morning was called down to makea Fire, which 
I did: the Curtains being open next the Fire, I per- 
ceiv'd them in Bed again. I was order'd to, get a 
Hackney-Coach, which I did; and they went Tway 
again. This was about the Twenty fifth of Novem- 
ber. Soon after this, I underſtood by ſome of the 
Ducheſs of Cleveland's Servants, that Mr. Feilding 
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„ -arry'd'to my Lady Ducheſs. At the ſame 
Soak Mr. Faldiag er me to go to Mrs. Heat bs 
to bring bis Night- Gowa, Cap and Slippers to the 
Duchels of Cleveland's Houſe, and to attend the 
next Morning with clean Linnen, his Wig, &c. 
And abbut, or on the Fifth of December, ſays he, 
Boucher ger my Lodgings in Order again, for I ex- 

& Mrs. Villars and the Lady to be there; which 


— I did. I was ſent from the Ducheſs of 


(y2/ard's with his Night-Gown,, Cap and Slip- 
pers. Mrs, Villars and the Lady came accordingly 
that Night, and had. a beiPd Chicken for Supper. 


Mr. F-/ding and the Lady lay together that Night; 


ind in the Morning | faw them in Bed together; and 
when ſhe got up, ſhe went away again in a Hack- 
ney-Coach, That was the laſt time I ſaw the Lady 
in Mr. Feilding's Lodgings. 2 

Council; Were you at Epſom with Mie. Feilding ? 

Mr. Boucher, I was there with him, and went 
to [addon with him to Mrs. Delean's. Mr. Feild- 
i» went into the Gardens and walk'd in them. 

"Mr. Feildirg. I would aſk you, Boucher, whe- 
ther the Prieſt that came in a Red Gown lin'd with 
Blue, whether you did nat ſometimes ſee him dine 
at the Dutcheſs of Cle veland's Houſe ? 

Mr. Boucher. I did ſee him there, I cannot ſay 
often; but once I am ſure I did. 

Juſtice Powel, Was it not that Prieſt that was 
there that Night upon which Mr. Feilding was ſup- 

10s'd to be married, at the Ducheſs of Cleveland's. 

Mr. Boucher. I ſaw him there once. 

Juſtice Potoel. Was it before or after that ſup- 
pos'd Marriage? : 

Mr. Boucher, I cannot be poſitive whether it 
was before or after. 

Mr. Feilding. Whoſe Servant are you at this 
time ? | 

Mr. Boucher. T1 am now Cook to Coll. Mebb's 
Regiment. 

Mr, Lellding. How came you here? 

Mr. B::b:r. My Maſter defir'd me to go to the 
Duke of Craſton's Houſe, where his Grace told me 
I was to juſtify the Truth of what I knew of Mr. 
Feilding's Marriage 3 that's all. I was ſent for to 
England by my Maſter. 

Mr. Frilding. 1 deſire to know whether he did 
not only make Mrs. Villarss Bed, but lie with her 
« Iikewile ? 

Council. Call Mrs. Martin (who was ſworn). 
Sir Ja. Mountague, Mrs. Martin, Will you 
give my Lord and the Jury an Account of what 
you know of Mrs. Villars? 

Mrs. Martin. I know Mrs. Villar, | 
Council. What do you know of her, and of an 
Body elſe coming to your Siſter's Houſe after Mr. 

Feilding ? - 

Mrs. Martin. The next Day after the I odgings 
were taken, Mrs. Villars came and aſk'd for the 
Major-General, and continued coming almoſt every 
Day as long as he was at our Houle, 

Council. What time did Mr. Feilding come firſt 
to your Houſe? , 

Mrs. Martin. It was the beginning of Oclober 
was Twelve-month. 

Council, Did you ever ſee any other Gentlewo- 
man come with her? 

Mrs. Martin. My Lord, on my Lord-Mayor's 
Day at Night I faw Mrs. Villars come in, and 
another Gentlewoman with her. 

Council, Did you ſee the Coach they came in? 

Mrs. Martin, There are others that ſaw the 
Mourning-Coach, | 
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Council. What time was this? | 
200% Marlin. It was my-Lord Mayor's Day at 
ight. ä 
Council. Where do you live? 
Mrs. Martin. At Mrs. Heath's, my Siſter's in 
Pall. Mall, at that time. 
Council, Did Mrs. Fillars and the Lady continue 
there all Night? 
Mrs, Martin. No, they did not. = 
Council, Was there any Body came in aft 


Wards ? 


Mrs. Martin. I did not ſee any Body. 

Council, How long did they continue in your 
Siſter's Lodgings that Night? 

Mrs, Martin. I cannot tell. 

Council. Did you ſee them there again? 

Mrs. Martin. The ſecond time was about Ne- 
vember. 

Council, Who came then? x 

Mrs. Martin. I did not ſee them come in? but 
Mrs. Villars came into the Parlour, and faid, that 
there was the ſame Lady that had been there the 
Night befare. : 

Council. Did they ſtay then that Night? 

Mrs. Martin. I believe they ſtay'd there that 
Night. 

Council, Did you ſee them go away in the 
Morning ? | | 

Mrs. Martin. I did not ſee them in the Morning. 

Council, Did you ever fee any Body come at 
them whilſt they were there in an extraordinary Ha- 
bit, a Red Gown, Sc.? 

Mrs. Martin. There was a tall Man knock'd at 
the Door in a long Gown, Blew Facing, and Furr- 
Cap, with a long Beard. He was conducted to the 
Major-General's, up Stairs. | 

Council, Do you remember the Supper that 
Night? | 

Mrs. Martin. I remember a Diſh of Pickles. 
: — How long did the Gentleman in Red 

ay? | 

Mrs. Martin. I know not; I did not ſee him 
go away again, 

Council. Do you remember that the Lady and 
Mrs. Villars, with a Gentleman in Red, and Mr. 
Feilding were together? 

Mrs. Martin. I remember when they were toge- 
ther, Boucher was ſent down. 

Council, Do you remember any Bed got ready? 

Mrs. Marlin. Iremember that Orders was given 
to his Servant to make ready a Bed, and to put on 
clean Sheets. 

Juſtice Powel, Do you believe there was any 
Marriage that Night? 

Mrs. Marlin. I do not know any thing of the 
Marriage. 

Council, Then call Mrs. Heath (obo was fworn), 

Sir Ja. Montague. Mrs. Heath, give an Account 
what time Major-General Feilding came to take 
Lodgings at your Houſe. 

Mrs. Heath. About the beginning of OZober 
laſt was a Twelve- month. 

Council. Do you remember that one Mrs. Villars 
came to ſee him there? | 

Mrs. Heath, Yes, frequently, my Lord, ſhe 
been in my Parlour, and told me there frequently, 
that ſhe came from a Lady of Quality. 

Council, Did you ever ſee this Lady ? 

Mrs. Heath. I never ſaw her, my Family being 


retired from Lodgers. 
_ What Diſcourſe did you hear from Bou- 
cher | | 

Kkkk Mrs. Heath, 
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Mrs. [Zeath. He ſaid that a Woman of Quality 
was there, and that ſhe came there two or three 
Times with Mrs. Yillars. 

Council, What Time did you hear of that Lady's 
being there firſt ? NE: 

Mrs. Heath. On my Lord-Mayor's Day; for! 
dined in the City, and when I came home, my Fa- 
mily acquainted me with it. Mrs. Villars came 
down to me one Night, which was the Night the 
Man in Red was there, but I did not ſee him. 

Sir Ja. Mountague, Do you know of their 
ſtaying there all Night? 

Mrs. Heath. Mrs. Villars came to me, and ſaid 
that her Lady was a Perſon of Quality worth 80000!/. 
ſhe ſhewed me a little Picture, which ſhe ſaid was 
her Lady's Picture: That Night ſhe came to me, 
and deſired that the Lady and ſhe might lie in a 
Room up two Pair of Stairs; for they had ſtay'd 
late, and did not care to go home. I diſputed it, 
but ſhe ſaid we ſhould have no trouble, for Boucher 
ſhould make the Bed, and the General's Sheets 
ſhould ſerve them. 

Council, Do you remember at any Time after 
that, that Mr. Feilding came to you, and rail'd 
againſt Mrs. Villars? 

Mrs. Heath. He did come to my Houſe, after 
he had diſcharged my Lodgings, and he told me 
that Mrs. Villars was a very bad Woman; and 
that ſhe impoſed a Woman of the Town upon him 
for a Woman of Quality. 

Council, What Time was it that Mr. Feilding 
told you ſo? 

Mrs. Heath. It was two or Three Months ago, 
but I don't well remember the Time; ſays he, Damn 
ber, I do not know how ſhe contrived it, but I ſaw her 
at a Woman cf Quality's Houſe in the Country. He 
ſaid this at that Time. 

Council, Let's hear it again, 

Mrs. Heath. Mr. Feilding told mie, That Mrs. 
Villars was a Bitch, and had impoſed a baſe Woman 
upon him, inſtead of a Woman of Quality. He ſaid 
likewiſe, That he thou; be ſaw the Lady look out of 
a Window cf a Perſon of Quality's Houſe in the 
Country. 

Juſtice Powel, Mrs. Heath, Did you ever hear 
or believe that they were married ? 

Mrs. Heath. I did not believe it a Marriage, 
but a Converſion ; becauſe his Man came down into 
the Parlour, and aſked for Salt and Water and Roſe- 
mary; which occaſioned theſe Words, Lord, ſaid I, 
1 fancy they are making a Convert of this Woman ; 
becauſe they ſaid it was a Prieſt above. And his 
Man at that Time ſaid, there was a Prieſt above. 

Mr. Feilding. Did my Man, at that Time, tell 
you I was marricd to that Woman, or any Time 
elſe? 

Mrs. Heath. Notbing, my Lord; no body told 
me Mr. Feilding was married at that Time. 

Council, Then call Mrs. Margareita (who was 
feoorn). 

Mrs. Margareta. My Lord, I remember that 
Mr. Feilding ſent for me to his Lodgings in Pall- 
Mall; I was ſent for in the Evening, but I can't 
cell how long it was before he was married to my 
Lady Ducheſs. 

Council. What Company was there in the Room 
at that Time? 

Mrs. Margaretta. I cannot tell. 

Council, What were the Songs you ſung ? 

Mrs. Margaretia. I ſung ſeveral Lalian Songs, 
and one Exgliſp, and that was Janthe the lovely. 

Council, Who was then in the Room ? 
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Mrs. Margaretla. No body was there then, as 
I remember, but the Gentlewoman, Mr. Feildin 
and I e 

Council. 
ſpeak of? 

Mrs. Margareta. She was in Mourning ; ſhe 
had a Velvet-Scarf. I never heard her ſpeak, for he 
deſired me to ſing that Song, Janthe the lovely; for 
he ſaid he had the Original of it, and had tranſla- 
ted it out of Greek, | 

Juſtice Pozwel, Were you then more than once 
at Mr. Feilding's Lodgings ? 

Mrs. Margaretta, But once; and I ſaw no more 
there than the Gentlewoman that fat by the Fire 
with her Back towards me. But I did not ſee her 
Face, nor hear her ſpeak. : 

Juſtice Poel. What Time was it? 

Mrs. Margaretta, I cannot tell juſtly the Time; 
it was dirty Weather and dark : I believe it might 
be about Six a Clock, but am not ſure. 

Mr. Feilding. My Lord, ſhe ſays there was but 
one Woman there: Mrs. Y/iliars was not there. 

Tha a Pawel, Name the Perſons that were 
tnere, 

Mrs. Margaretta. There was that Gentlewo- 
man in Mourning, whoſe Name I do not know, 
Mr. Feilding, and my ſelf; there was no body elſe 
that I ſaw; and no body could be there, but I 
mult ſee them, for I was Miſtreſs of all the 
Doors. 

Juſtice Powel, Did Mr. Feilding pretend it was 
o entertain his Wife? 

Mrs. Margarettia. No; he defired me to come 
to him, and left a Direction at my Lodgings, and 
ſaid there were ſome People of Quality there; and 
when I came I ſaw none but the Lady that ſat by 
the Fire. 

Council, Then call Mrs. Price (who was ſworn), 

Council. Mrs. Price, do you live at Mrs, Hea:!/s 
Houle ? 

Mrs. Price. I do. 

Council, Give an Account to my Lord of the 
Mourning-Coach coming to Mr, Feilding's Lodg- 
ings on Lord-Mayor's Day was Twelve- month. 

Mrs. Price. I ſaw a Mourning Coach come to 
Mr. Feilding's Lodgings at Mrs, Heath's Houſe, but 
did not ſee the Ladies come out of it; two Ladies 
were lighted into Mr, Feilding's Lodgings, Mrs. 
Villars and another; and Mrs. Villars followed the 
other Lady up Stairs, and immediately Mrs. Villars 
came down, and aſk'd for the General: Boucher in 
the mean Time came in, and told them he would 
be there preſently. Accordingly he came. They 
continued ſome Time, and when they were gone, 
the Coach was gone. 

Council, Was Mrs. Margaretia there? 

Mrs. Price. I did not ſee her. 

Council, Do you know of any other Time of their 
coming there? 

Mrs. Price, Some time after my Lord Mayor's 
Day, this Gentlewoman and Mrs. Villars came 
again; at the ſame Time Mrs. Martin told me ſhe 
let in a Gentleman in Red, in an Armenian Habit ; 
but I cannot tell what he came there for ; I think 
his Man Boucher ſaid he was a Prieſt. 

Council. Whilſt the Prieſt was there, do you re- 
member Boucher*s coming down for any remarkable 
Thiog ? 

Mrs. Price. I remember Boucher came down, but 
do not remember what he came down for. 

Council, How long did they ſtay the ſecond 


Time ? | 
Mrs, Price, 


What ſort of Woman was this you 
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Mrs. Price. They ſtaid there all Night; there 
were clean Sheets put on the Bed, and Lodgings 
prepared for the Lady and Mrs. Villars. 

Council. Do you know Mrs. Yillars? 

Mrs. Price. I did know Mrs. Villars by her com- 
ing to Mr. Feilding. 

Juſtice Powel, Do you know what Reputation 
Mrs. Villars has? 

Mrs. Price. I do not, my Lord, 

Mrs, Heath called again. 

Mrs. Heath. My Lord, I never had any Ac- 
quaintance with Mrs. Villars, no more than by her 
coming to the Major General. One Mrs. Howard 
came with her, and ſhe has told me that ſhe was a 
Woman of no Reputation, and that ſhe was a 
Singer too, my Lord. 

Council. Then call Thomas Sone (who Twas 
ſworn). 
| Comal, What do you know of Mr. Fielding's 
buying a Ring of you? Give us an Account of 
it ? | 

Mr. Sone. I know Mr. Feilding, by Sight; he 
bought a Gold Ring of me, but I cannot remember 
the Time. 

Council, How long ago do you think it 1s? 

Mr. Sone. I believe it may be a Year ago. 

Council, Was there any Poſy in it? 

Mr. Sone. Yes, I grav'd a Poſy whilſt he took 
a turn in the Alley: The Poſy wds by his Directi- 
on (Tibi Soli). 

Council. Who did you deliver this Ring to? 

Mr. Sone. I fold it out of my Glaſs to Mr. 
Teilding. 

Council, Swear Mr. Wilkins, (He was fworn.) 

Council. What do you know of Mr, Fielding's 
buying a Ring of Mr. Sone? The Time when this 
Ring was bought ? 

Mr. Wilkins, It is about a Year and Two Months 
ago; I was by when the Gentleman gave Direction 
for it; and I ſaw him write down (710i Soli). 

Council, Then ſwear the Regiſter of Docter 
Commons. 

Th: Regiſter of Doflori-Commons ſcborn. 

Council, Shew the Regiſter the Ring. 

Kegiſter, My Lord this Ring was brought by 
my Lady Ducheſs's Proctor with the Letters. 

The Ring produced, and fhewn to Mr Sone the 
Goldjmith, cee depoſed, That that was the Ring 
cobich be made for Mr. Feilding; and the Poſy 
the ſame which Mr. Feilding directed. 

Council. How do you know it to be the ſame 
which you ſold to Mr, Fielding? 

Mr. Sone. I know it to be the ſame by my Mark 
and Work. 

Mr. Cooke, Proctor, fworn. 

Mr. Cocke. My Lord, there was a Ring brought, 
it is the ſame that was exhibited in Court, and the 
Ring was brought firſt of all by the Lady, Mrs. 
Feilding; it was afterwards in the Cuſtody of my 
Brother; my Brother brought it to me, and I de- 
livered it to the Regiſter, and believe it to be the 
lame Ring by the Poſy (Tibi Soli). 

Council. Now, my Lord, we ſhall prove Mr. 
Vielding's coming to Count Gallas's for a Prieſt. 

Call Conſtantine Pozzy (who was ſworn), 

Council, Where do you live? 

Pozzy. 1 am a Servant to the Emperor's Envoy. 

Council, Do you know Mr. Feilding? 

Pozzy. I know General Fang by Sight; I 
remember one Night he came and aſked for the 
Father in Red? I told him that he was not within; 
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then he aſk'd for Count Gallas's Almoner (mean- 
ing Father Yanderber, his Lordſhip's firſt Chap- 
lain) but he happened not to be within neither. I 
told him that Father Horence, one of the Chaplains 
was within. Then ſaid Mr. Feilding call him to 
me; I did ſo. Upon which Mr. Feilding gave me 
Half a Crown. Mr. Florence came immediately 


to Mr. Feilding. 


Council. Was there a Prieſt at that Time in Red 
that had a long Beard? 

Pozzy. My Lord had ſuch a Prieſt then; after 
Mr. Florence and Mr. Feilding had been diſcourſing 
ſome Time in the Hall together, Mr. Florence went 
up Stairs to Count Gallas; whilſt Mr. Florence was 
up Stairs, the Father in Red came in; I aw Mr. 
Feilding and the Father in Red go away together 
in the Hackney-Coach before Mr. Florence came 
down. 

Council, What Time was this ? 

Pozzy. It was in November, the beginning of it. 

Council. Did you hear what Mr. Fielding and 
Mr. Florence did diſcourſe of? 

Pozzy. No, nothing. 

Council, Then ſwear Mr. 
ſeorn ). 

Council, Give my Lord and the Jury, an Ac- 
count of what you know of Mr. Fielding's coming 
to you. | 

Mr. Florence. I have ſeen Mr. Feilding. 

Council, Upon what Occaſion had you any Diſ- 
courſe with him ? 

Mr. Florence, It was on Friday Night, Poſt- 
Night, about the beginning of November, Conſtan- 
tine Pozzy came under my Chamber-Window, 
called to me and faid, Here is Major General 
Fielding, he wants one of the Chaplains, he deſires 
to peak with you. I went to him immediately, and 
introduced him into the Hall. The Major Gene- 
ral ſpoke to me in French. Sir, ſays he, I come 
here to look for the Father in Red; but I under- 
ſtand he is not at home; you will do as well, be 
pleaſed to go along with me, He told me he had 
courted a young Lady for ſome Time, and now 
found her well diſpoſed, and therefore defired me 
to go along with him to marry them. I underſtood 
there had been ſome Treatment between him and 
the Ducheſs of Cleveland, and therefore I aſk*d 
him whether it were to the Ducheſs; He did not 
inform me. I told him I did not care to do any 
Thing out of the Houſe; and deſired him to let 
me aſk my Lord; ſays he, give my Service to 
Count Gallas and tell him. I went up to him and 
ſpoke to him, and told him the Buſineſs Mr. 
Feildiug came about. He bid me, ſays he, What 
you do, do it wiſely. When I came down Mr. 
Feilding was gone, I was told that the Gentleman 
in Red came in, and that Mr. Feilding and he were 
gone away together. 

Council. That which he would have you to do, 
was to have married him with a certain Lady, was 
it not? | 

Mr. Florence. It was ſo. 

Council. What Time was that? 

Mr. Florence. It was upon Friday, J am ſure. 

Council, Had you any Diſcourſe with Mr. Feil- 
ding after this? 

Mr, Florence. The next Sunday after this, ſays 
he, I give you many Thanks for the laſt Favour. I 
knew of no other Favour I did him but this. 

Council, Then call Matthew Paul (who was 


worn), 
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Council. Do you give my Lord and the Jury an 
account of Mr. Feilding*s beating a Gentlewoman; 
and if any Marriage was claimed at that Time by 
a Gentlewoman. 

Paul. Mr. Feilding came to Whitehall-Gate in a 
Chariot; he litt out of it. There was a Hackney 
Coach brought two Women ; one of theſe Wo- 
men got out of the Coach, and came up to Mr. 
Feilding : Mr. Feilding call'd her Bitch; the Lady 
calbd him Rogue, and ſaid ſhe was his [awful Wife; 
at that Mr. Feilding having a Stick, he punch'd it 
at her; it happen'd upon her Mouth, and made 
her Teeth bleed. He order'd the Centry to keep 
her till he was gone, and he would give *em a 
Crown. She faid, as I told you before, that ſhe 
was his lawful ife, and for that Reaſon they did 
not care to meddle with her. 

Council, Sir, Do you know what Time this 
was? 

Paul. I cannot juſtly tell: It was as near as 1 
can judge, about the latter end of May. 

Council. Pray call Mrs. Leilding, and let the 
Witneſs ſee if he knows the Woman again that he 
ſaw Mr. Feild:ng beat. 

Mrs. Fcilding called into Court. 

Council, Is this the Woman you ſaw ? 

Paul. This is che Woman, my Lord, I really 
believe. 

Council, 
feoorn). 

Council. Do you know Mr. Feilding ? 

Mr. Seymour. Yes, Sir. 

Conncil, Do you remember his beating any Wo- 
man at Whitehall-Gate ? 

Mr. Seymour. Yes, Sir. 

Council, What Time was it ? 

Mr. Seymour, It was in the Jaſt Summer, but I 
cannot be poſitive to the Time. 

Council, Do you know the Gentlewoman when 
you ſee her ? 

Mr. Seymour. Yes, do; that's the Gentlewo- 
man (pointing to Mrs. Feilding) I am ſure of it. 

Council, What did ſhe ſay to Mr. Feilding ? 

Mr. Seymour. She ſaid to him, you are a Rogue, 
I am your /awful Wife. 

Council, Then ſwear Captain Eaton (who was 
ſeorn). | 

Council. Captain, do you know any Thing of 
Mr. Feilding's beating a Woman? 

Captain Eaton. I was at the King's Arms Tavern, 
and whilſt I was there, the Drawer came to me, 
and told me there was two Women would ſpeak 
with me; this Woman (pointing at Mrs. Feilding) 
and another, whom ſhe call'd Mother. She told me 
ſhe was married to Mr. Feilding, before he was mar- 
ried to my Lady Ducheſs , and deſired me to ac- 
quaint my Lord Duke of Northumberland with it, 
that the Ducheſs of Cleveland might know of it: I 
told her I did not deſign to concern myſelf about it. 
See told me ſhe had been much abuſed by him. 

Council, What Time was this ? 

Captain Eaton. It was ſome time before the 18th 
of Auguſt ; it was the latter End of June or begin- 
ning of 7uly. | 

Council, Was it before the Difference between 
Mr. Feilding and my Lady Ducheſs ? 

Captain Eaton. It was before that Time. 

Council, Now we ſhall produce Mr. Feilding's 
own Letters, where under his Hand your Lordſhip 
= find he took Mrs, Wadſtorib, for Madam 

all, 
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Divers Letters produced in Court, 


Council. Call Mr. Lilley. (He appears), 
Council. Do you know theſe Letters to be Mr 
Feilding's Hand- Writing ? 
Mr. Lilley. I am a Stranger to his Hand. 
Boucher cal/'d. 

Council, Can you read and write ? 

Boucher, Yes, my Lord, I can. 

Council, Do you know theſe Letters to be Mr. 
Feilding's Hand-Writing ? 

Boucher, This is his Hand, I believe. I have 
ſeen him write an hundred Times; I have had the 
Curioſity to obſerve his Hand, and this is his own 
Writing. 

Council. Then ſwear Frances Beale (who «as 
ſworn), 

Council, Do you know Mr, Teilding's Hand- 
Writing ? 

Beale. I do my Lord. 

Council. Do you know that Letter to be his 
Hand? | 

Beale, J have ſeen him write ſeveral Times, and 
believe it to be his Hand. 

Council. Now, my Lord, we will beg the Fa- 
_ H read theſe Letters, and firſt of all, one di- 
recte | 


To the Counteſs of Feilding. 

Sunday Night, 

Hope my Deareſt Wife will eafily believe that no- 

thing can be Welcomer to me than the Aſſurance 

of her Health ; but as I received bers but this Day, 

I could not bave the Felicity of ſeeing her to Merrow, 

and fhe have notice of it ; therefore if ſhe thinks fit 

on Thurſday next at Four a-Clock, I will joe ber 

at Puggy's, and there endeavour to repair this tedious 
Abſence, 

Eternaily Your own, Feildins, 


Another Letter proved to be his Hand by Boucher 


and Beale: 


To my Deareſt Wife, the Counteſs of Feilding. 
Friday. 
Had returi*d my Dear Wife's Favour hing before 
now, but my Lady Ducheſs's Sickneſs on one hand, 
and more than ordinary Buſineſs (of which I will give 
my Dear a parti-ular Account) on the other hand, has 
not given me a Moment of Time to write to my Live. 
Poggy brings you the Set of Knots you deſir'd, and the 
Pattern of the Damaſk z, or if my deareſt Life wants 
any Thing elſe, ſhe may with Pleaſure command it; 
for I am never jo well pleaſed as when employ'd by my 
Deareſt Wife, and muſi be ever her affectionate 
Huſband, till Death, 
Feilding, 


Another Letter proved by Boucher and Beale. 
Nov. 27. 1705. 
1 E laſt Letter I bad from my deareſt IW:f: 
has mortiſied me much, finding, that notwith- 
landing all my Kindneſſes, ſhe taxes me with Coldne/s 
in my Letters, which I call Heaven to witneſs I never 
in the leaſt intended; and beg my Deareſt to give me 
fome Warning before ſhe taxes me of Unkindneſs, Puggy - 
tells me that my Dear deſigns to come to Town to Mor- 
row, which I hope ſhe will put off till another Day, 
becauſe I am obliged to be at her Grace's to morrow al! 
the Afternoon, and till late at Night ; but any other 
Day my Dear ſhall find e is always welcome * the 
rms 
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Arms of bim who loves ber more than Life it ſelf, and 

1 ſhall never fail of giving her freſh Proofs that 1 am, 
Her loving and affectionate Huſband, 

Feilding. 


Juſtice Pawel. It is plain it is his Hand; and 
that he wrote to one whom he terms his Wife, 

Council. Do you know theſe Letters to be. writ 
by Mr. Feilding and ſent to his Wife? | 

Mrs, Villars. I have ſeen them before, and I 
believe them to be Mr. Feilding's Hand, I faw 
Mr. Feilding write them, as well as I can ſee by my 
Eyes; and when he had writ them, he deliver'd 
them into my Hands, and order'd me to deliver 
them to his dear Wife, 

Council, What does he mean by Puggy in his 
Letters? Who is Puggy ? 

Mrs. Villars. He us'd to call me Puggy. 

Council. My Lord, we have done tor the pre- 
ſent (having proved clearly his Marriage with this 
Woman) without Mr. Frilding denies his Marriage 
to the Ducheſs of Cleveland. 

Mr. Feilding. My Lord, I own my Marriage 
with the Ducheſs of Cleveland, 


Juſtice Pawel, Mr. Feilding, You have heard from 
the Evidence that hath been given againſt you, 
That you were married to another Woman, before 
you were married to the Duchels of Cleveland: And 
now is the Time to make your Defence, 

Mr. Feilding. All the Evidence againſt me, con- 
ſiſts in what Mrs. Villar hath ſaid : She is the only 
Evidence that ſwears poſitively to this Fact; the 
reſt are very inconſiſtent with themſelves. I beg 
of your Lordſhip in a Caſe ſo nice as this is, where 
my Honour and Reputation, and every thing that 
is dear lies at State, that the Evidence in this Cauſe 
may be clear and poſitive, Mrs. /i{lars (my Lord) 
hath forſworn herſelf; 1. In that ſhe ſwears ſhe 
cut Mrs. Deleau's Hair: Mrs. Deleau takes notice, 
that ſhe never cut it. And as to her Reputation, 
it's ſo bad, that when our Witneſſes are heard, I 
hope your Lordſhip will ſee little Reaſon to believe 
any thing ſhe ſays to be true. My Lord, we 
will prove, that ſhe hath been in Cuſtody of a Ma- 
ſter of Bridewvel ;, that there ſhe hath received the 
Correction of the Houſe ; therefore I think ſhe is 
not fit to appear as Evidence in this Court, She 
ſwears, that the Singing- Woman was at the Mar- 
riage ; but it appears ſhe was not, for the Singing- 
Woman contradicts it. And as to this Mrs. Had/- 
worth, who they ſet up, ſhe was married to another 
Man, one Bradby. | 

Juſtice Pawel. I muſt deal plainly with you, 
Mr. Feilding, from the Proof : I cannot ſpeak of 
Mrs. Villars's Credit, for ſhe is an ill Woman (no 
doubt) from her own Evidence, in that ſhe put a 
falſe Woman upon you: But her Evidence is well 
ſupported by Circumſtances of Time and Place ; 
and all of them put together bid fair for a Proof, 
that you were married to this Woman, You may 
call what Witneſſes you pleaſe to Mrs. Villars's Re- 


putation, and they may be heard. No Woman - 


of Reputation will bring a mean Woman to a Man, 


inſtead of a Perſon of Quality. I think you fay, 


Mrs. Wadfworth was married to another Man at 
the ſame Time: Indeed that will be to the Pur- 
poſe, if you can make it out. 

Mr. Feilding. My Lord, I can. She was mar- 
ried to another Huſband, one Bradby. Call Eliza- 
beth Baſſet (who was ſworn). 


for Bigamy. 
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Juſtice Powel, Do you call this Woman to be 
Witneſs to the Marriage ? 

Mr. Feilding. My Lord, I do. 

Juſtice Powel. Do you kfow Mrs. Wadfeworth ? 

Mrs. Baſſet. My Lord, I do not know her from 
another Woman ; but there wasa certain Woman, 


two or three Months ago, came to take a Name 


out of the Regiſter-Book. 

Council, What Regiſter do you ſpeak of ? 
N Baſſet. The Regiſter of Marriages in the 

eel, 

Council, Who keeps that Book ? 
Mrs. Baſt. I keep it at preſent : My Father- 
in Law is the Keeper of them; but he is ſick, and 
therefore he hath left them in my Charge. 

Council, Where is your Father? 

Mrs. Baſſet. He is not able to appear. 

Council. Do you keep them in your Cuſtody ? 

Mrs. Baſſet. Yes, I do. 

Czuncil, Does nobody elſe come at them but 
your ſelf ? | 

Mrs, Baſſet. No, not this Twelve- month; ſince 
they have been in my keeping. 

Council, Who then makes the Entries ? 

Mrs. Baſſet. Theſe were my Father's Books 
when he was in Health. 

Council, What can you ſay of this Woman; 

Mrs. Baſſzt. I do not know her. But ſome time 
ago there was a Woman came to my Houſe : She 
told me, ſhe wanted to ſpeak with Mr. Baſſzt, I 
told her ſhe could not ſpeak with him. She preſſed 
to ſpeak with him : But when I told her he was 
ill, and could not be ſpoken with; ſays ſhe to me, 
Here is a Marriage in your Book of one Lilly 
Bradby and Mary ”Vadfworth, Says ſhe to me, If 
you'll put it out of your Book, Ill give you a Piece 
of Money. 

Council. Is this the Woman that made you this 
Offer ? 

Mrs. Baſſet. I will not ſwear to the Woman: 
I never ſaw her but that one Time, my Lord, I am 
not poſitive in the Matter; but I believe it is. 


The Certificate of the Marriage read. 


Lilly Bradby marry'd i Mary Wadſworth, the 
28th f Oftober 1703. The Man of St. 
James's, ihe Noman of St. Margaret's Welt- 
minſter. : 


Juſtice Powwel, Who us'd to write down the Cer- 
tificates in the Regiſter-Book ? 
Mrs. Baſſet. Several People, my Lord, we hir'd 
to do it, 


(The Place of the Regiſter ſhewn Mrs. Baſſet.) 


Council, Have not you yourſelf look'd upon this 
Place now given as Evidence ? | 

Mrs, Baſſet. Yes, | have. | 

Council, Whoſe Hand is that? ( Pointing to the 
Certificate.) 

Mrs, Baſſet. It is my Father-in-Law's: He that 
was Clerk of the Fleet. 

Council. Is the whole Leaf of his Hand-writing ? 

Mrs. Baſſet. I cannot tell. 

Juſtice Powel. Can you read Writing? 

Mrs. Baſſet. Yes, my Lord. 


(The Certificate vie by the Court, and prov'd 
to be a different Hand from the reſt.) 


Council, There are Hands various in this Book. 
| Mrs. Baſet. 
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Mrs. Baſſet. My Huſband's Brother us'd to 
make Entries ſometimes. a 

Sir James Mountague. Does your Huſband's Bro- 
ther uſe only to make Entries at the latter end of 
the Book? 

Mrs, Baſſet. 1 don't know. 

Council, Do you know when the Entry was 
made? 

Mrs. Baſſet. I do not know when the Entry wai 
made. 

Council. Do you remember, that there were any 
Gentlemen with you to examine the Book ? 

Mrs. Baſſet. Yes, Sir, there were. 

Council, Did you ſhew them this very Book ? 

Mrs. Baſſet. I did not; becauſe Mrs. Wadſworth 
{aid there would be ſome trouble about it. 

Council, Have you ſeveral Regiſters at the ſame 
Time? 

Mrs. Baſſet. Yes, there are ſeveral Miniſters, 
and therefore are Entries made in ſeveral Books. 

Council, Why were you fo friendly to Mrs. 
Wadſworth ; when the Gentlemen came to examine 
the Book for this Regiſter, and you ſhew'd them 
other Books inſtead of this? 

Mrs. Baſſet. I did not ſhew them that, becauſe 
Mrs. //a4/worth deſired me. 

Council, What did Mrs. Wadſworth give you? 

Mrs. Baſſet. She gave me nothing. I will not 
ſay it was Mrs. }/a1/worth, 

Council, Do you remember you ſhew'd any 
Books to theſe Gentlemen, where there were Mar- 
riages regiſtred in 1703? 

Mrs. Baſſet, The Book 1s at Home in my 
Houle. 

Council. Do you keep two Books for the Regi- 
ſter of Marriages, for one and the ſame Year and 
Time? 

Mrs. Baſſet. There are ſeveral Books; and we 
Enter ſometimes in one, and ſometimes in another ; 
by reaſon that there are ſeveral Miniſters, and each 
hath his particular Book. 

Council, Did the Gentlemen aſk you at that 
Time, whether there were more Books of Mar- 
riages? 

Mrs. Baſſet. I do not remember. 

Council. How many Books have you of that 
Year? 

Mrs. Baſſet. But Two. 

Council, Did you ſhew them any falſe Book? 
That is, Did you ſhew them a falſe Regiſter of 
Marriages for a true one? 

Mrs. Baſſet. I know nothing of that. 

Mr. Feilding. Call Mrs, Drinkwater (who was 


feoorn). 

Juſtice Powel, Do you know Mrs. Villars ? 

Mrs. Drinkwater. I have known her above a 
Year. 

Juſtice Powel, What is her Character and Re- 
putation ? 


Mrs. Drinkwater. I know nothing of that — 
But I know ſo far of her, That ſhe ſaid ſhe waz 
married to Colonel Feilding on the fifth of No 
vember: She accordingly gave it out that ſhe was 
with Child by him. And that ſhe told me, that 
the Ducheſs of Cleveland proffer'd to give her 
200 J. and 100 J. a Year, for fifteen Years, if ſhe 
would prove a Marriage with Mr. Fi/ding : But 
that ſhe would do more for Mr. Feilding for 40 J. 
than ſhe would for the Ducheſs of Cleveland for a 
much greater Sum. And faid, it was purely Want, 
that made her comply with my Lady Ducheſs's 
Deſire. I have read all the Letters between Mrs. 


5 Ann, 
Villars and the Colonel; and I never heard of any 
Marriage between Mrs. Bradby and Mr, Feilgi 
but between Mr. Feilding and Mrs. Villars. p 

Council, When was this Diſcourſe between 
and Mrs. Villars ? 

Mrs. Drinkwater. I cannot tell exactly the Day; 
but the Time they were marry'd was the fifth of 
November was T welve-month, as ſhe ſaid, 

Sir Ja. Mountague. You pretend to ſay, ſhe ſaid, 
That if Mr. Feild:ng gave her 40 l. ſhe would do 
more for him, than ſhe would do for a greater 
Sum from my Lady Ducheſs. How long was this 
ago when ſhe ſaid this? 

Mrs. Drinkwater. It was about three Months, 
or better. a 

Council. Where was this Diſcourſe pray? 

Mrs. Drinkwater, It was at her Lodgings, when 
ſhe lodged at the Back- ſide of Red-Lion Square, at 
a Widow Gentlewoman's Houſe. 

Council, How came you to be there when this 
Diſcourſe was? 

Mrs. Drink<ater, She, ſome Time before, gave 
me an Invitation to her Lodgings ; and I went to 
give her a Viſit, and then this Diſcourſe happen'd. 

Council, Who was by then? 

Mrs. Drinkwater. None but I and She. She ſaid 
it was Want and Neceſſity, that made her act after 
this manner. | 

Mr. Feilding. Did ſhe not ſend for you, to tell 
you ſhe was going to forſwear herſelf ? 

Mrs, Drinkwater, She talk*d of it firſt, 

Council, When did you tell the Colonel of it ? 

Mrs. Drinkwater, I do not know juſtly the 
Time, 

Council, How long have you been acquainted 
with Colonel Feilding ? 

Mrs. Drinkwater. Not but ſince this Thing hap- 
pen'd. I never had any further Converſation with 
him, than to ſpeak in her Behalf to him. But I 
have this further to ſay, that an Outlandiſh Man 
came to me about a Fortnight's Diſtance, and ſaid, 
If I could do any thing on the Behalt of the Ducheſs 
of Cleveland, it would be a conſiderable Sim of 
Money in my way. 

Council. Where do you live yourſelf ? 

Mrs, Drinkwater, I live in the ſame Houſe where 
Mrs. Villars lodged: I am a Servant to one Captain 
Howard: My Maſter is now in the Service, 

Council. Who lives in the Family? 

Mrs. Drinkwater, We have none but a Foot- 
man and my Maſter. 

Mr. Feilding. Call Mrs. Engliſh (who was ſworn). 

Juſtice Powe!l, What have you to ſay? 

Mrs. Engliſh. My Lord, I went down to Mrs. 
Villarss Lodging the Morrow after laſt Valentine's 
Day, for ſome Money; for I waſhed for her. 
Says ſhe, I have none at preſent. She told me, 
ſhe would ſend to her Spouſe for ſome. A Gen- 
tleman came in and ſaid, I have none for you: 
Says he, my Maſter ſays, If a Crown will do, he 
will ſend it you out of Charity ; but he can- 
not ſupply your Extravagances. On the fiſth of 
November (ſhe ſaid) ſhe was marry 'd to Mr. 
Feilding ; and ſhe ſaid, ſhe would have Money 
from Mr. Feilding, or ſhe would ſend her Soul to 
the Devil. | 

Mr, Feilding. Call Mrs. Fletcher (who was fworn). 
Give my Lord an account of what you know of 
Mrs. Villars. | 

Mrs. Fletcher, All I know of her and Mrs. 
Bradby is, Mrs. Villars lived with me a Twelye- 


month. She told me ſhe had had two Baſtards ; 
one 


you 
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one by my Lord Torringion, the other by my Lord 
Stamford. : 

Juſtice Powel. How long was this ago, that ſhe 
was at your Houſe for a Twelve-month ? 

Mrs. Fletcher. It was about four Years ago. She 
confeſs'd ſhe had had two Baſtard-Children ; and 
that ſhe had been in Bridewel, I have nothing more 
than from her own Tongue, that ſhe was a very 
infamous Woman. ; 

Sir Ja. Mountague, Miſtreſs, How long hay 

ou been acquainted with Mrs, Pillars? 

Mrs. Fletcher. She was recommended to me by 
one in the Court, and by her good Behaviour. 

Sir Ja. Mountague. Would you have a Cor- 
reſpondence with a Woman that had two Baſtards? 
Pray what is your way of Living in the World? 

Mrs. Fletcher. My Huſband is a broken Mercer; 
he allows me 20/. a Year, 

Council, What Vocation are you of? 

Mrs. Fletcher, I drive little Trade, but work 
Plain- Work. 

Sir Ja. Mountague. You are acquainted with 
Mr. Feilding ; are you not? 

Mrs. Fletcher. I know him. 

Council, How iong have you known him ? 

Mrs. Fletcher. About three or four Years. 

Council, You would not ſcruple to aſſiſt Mr. 
F:ilding, if he wanted a fair Lady. Look upon that 
Letter, and ſee whether it be your Hand- Writing, 
or no? 

[Then a Letter was ſhewn ber.] 

Mr. Longford. If you deny it, we will prove it. 

Mrs. Fletcher. It is my Hand-Writing. 

Juſtice Potoel. Miſtreſs, you can ſay no more 
of it? 

Mrs. Fletcher. No, my Lord. 

Mr. Feilding. Call Mrs. Gardiner, 

[Who was ſworn. 

Juſtice Povel. What have you to ſay ? 

Mrs. Gardiner. My Lord, Mrs. Villars lodged 
in my Houſe ; and ſhe came one Morning. 

Council, When was it? 

Mrs. Gardiner. It was the 6th of November 
laſt was Twelve-month ; She came in then, and 
had been abroad all Night. She told me, ſhe was 
married to Colonel FeilFng. She gave a Pair of 
Gloves to me, and to this Gentlewoman ; and like- 
wiſe gave Favours and Garters in the Houſe. But 
ſhe deſired me to keep it ſecret. Mrs. Bradby, 
about a Fortnight or three Weeks before Chriſtmas, 
came into Mrs. /:!lars's Lodging, and happened to 
fall down as if ſhe had been in a Swoon ; and with- 
in a few Days ſhe fell in Labour. 

Juſtice Povel. Was it a Boy, ora Girl, ſhe was 
deliver'd with? | 

Mrs. Gardiner. I was not there. 
my Houſe, but at new Lodgings. 

Juſtice Powel, Where was it ſhe was brought 
to bed? 

Mr. Feilding. We can bring Evidence of that, 
my Lord. 

Juſtice Powel, Woman, how can you ſwear, 
that ſhe was brought to bed before Chriſtmas ? 

Mrs. Gardiner. I may ſay it, my Lord, becauſe 
here is one, I believe, that will ſwear it. Mrs. Vil- 
lars her ſelf told me ſo; and the Midwife ſaid ſhe 
deliver'd her, for which Mrs. Bradby gave her a 
Guinea. The next Day after her Fall ſhe was very 
ill, and continued fo till ſhe was brought to bed. 

Juſtice Petel. Was ſhe big? | 

Mrs. Gardiner. She was palt breeding; ſhe was 
very big. 


It was not at 


for Bigamy. | 
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Mrs, Drinkwater call'd again, 


Juſtice Powel, What can you ſay about Mrs, 
Bradby's Labour? | 

Mrs. Drinkwater. My Lord, Mrs. Villars and 
I were at Mrs. Bradby's Labour. 

Council. When was this? 

Mrs. Drinkwater. To the beſt of my Remem- 
brance, it was about a Fortnight before Chriſtmas z 
but ſhe did not look before February, I do not 
know, but the Fall ſhe had in Mrs. /illars's Houſe, 
9 4 be the Occaſion of her coming before her 

ime, | 

Juſtice Powel. Was ſhe deliver'd of a live or 
dead Child ? 

Mrs. Drinkwater. ] do not remember that, my 
Lord. 

Council, Was it a Boy or a Girl? 

Mrs. Drinkwater. I know not that neither. 

Juſtice Powel. I thought verily that if you were 
at her Labour, that you could tell whether ſhe had 
a Child or no Child ? 

Mrs. Drinkwater. There were others that were 
at her Labour, can juſtify that the Midwife faid ſhe 
had a Child. 

Council, Don't you know what became of the 
Child afterwards ? 

Mrs. Drinkwater. To the beſt of my Know- 
ledge, I think it died as ſoon as it was born. 

Council. Juſt now you ſaid, you did not know 
whether it was alive or no? 

Mrs. Drinkwater. Here is Madam Luet will 
juſtify it. 

Mrs. Villars call'd again. 

Fuſtice Powel. Mrs. Villars, Do you know ſhe 
was with Child? 

Mrs. Villar, I know that ſhe miſcarried. 

Council. What time was it? 

Mrs. Villars, After Chriſtmas. 

Mr. Feilding. Call the Keeper of the Houſe of 
Correction (who was ſworn ). 

Juſtice Powel, What can you ſay? | 

Keeper. All that I know of Mrs. Villars, is, that 
ſhe was a Priſoner in the Houſe where I live. 

Juſtice Powel, Where is that? 

Keeper. In Weſtminſter. I remember this Per- 
ſon was in my Cuſtody above five Years ago. _ 

Juſtice Powel, Had ſhe the Correction of the 
Houſe ? | 

Keeper. She had not the Correction of the Houſe, 
becauſe ſhe was then with Child. 

Mr. Feilding. Call Mr. Miners (who was fworn). 

Juſtice Powel. Mr. Minors, What have you to 
ſay* 

Mr. Minors, My Lord, in October was Twelve- 
month, when Mr. Feilding lodged at Mrs. Heath's, 
I was then with Mr, Feilding almoſt every Day 
I iaw this Woman there every Day, except 
Saturday and Sunday. I din'd there, and there 
was Mrs. Margareita, and ſung theſe Songs which 
ſhe ſpoke of now. Two or three Days after this, 
Mr. Feilding communicated to me his Treaty of 
Marriage with the Ducheſs of Cleveland, and ſpoke 
to me to ſettle ſome Writings between them. (He 
produced the Writings). Mr. Feilding deſired me 
that 1 would be ready with them by the beginning 
of November, or the latter end of October. This 
is all I can ſay of this matter, As to the Women, I 
ſaw theſe, and abundance of common Women of 
the Town: I ſaw him take no more notice of Mrs. 
Bradby, than he did of any of the others. 

Juſtice Powel, When did you fee Margaretia 
there ? 


Mr. Minors. 
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Mr. Minors. I cannot ſpeak to a Day; but ſhe 

was at Dinner when I dined there about Oober. 

was T welve-month. | 
Mr. Feilding. Call Mr. Chomley (who was fworn). 


Juſtice Powel. What can you fay ? 
Mr. Chomley, My Lord, Not long ago there 


was a certain Perſon taken up, by the Name of Vi. 


lars, about a Twelve- month ago. 
p Fuſtice Potoel. Do you know her when you ſee 
er? | 

Mr. Chomley. My Lord, I believe that is the 
Perſon (pointing at her) but whether ſhe was com- 
mitted or not, I connot ſay. I have ſeen her divers 
times at a lewd time of Night, when ſhe ought to 
have been at home. 

A Letter preduc'd of Father Dryan's, and ſhewn 
to Mr. Florence. 

(Mr. Florence ſworn). 
Council. Mr. Florence, Do you know this Letter? 

Mr. Florence. TI have ſeen it, and given an An- 
ſwer to it accordingly. 

Council. Is it Dryan's Hand? 

Mr. Florence. I cannot ſay poſitively it is his 
Hand. There are ſome more of his Letters in the 
Houſe; I cannot believe, or disbelieve it. 

Council. Could Francis Dryan ſpeak Exgliſb? 

Mr. Florence. Very little. 

Council, How long was he in England? 

Mr. Florence. About Eleven Months, He hath 
been gone a confiderable 7 ime. 

Juſlice Poel. This Father that is now gone, 
Did he ſpeak En2// at all? 

Mr. Florence, Ile was learning of it. Some 
Engliſh he could ſpeak ; for I taught him from time 
to time. | 

Fuſtice Powe!, Do you think that he could enquire 
for Mr, Feilding in Engliſh ? 

Mr. Ilorexce, I believe he might ſay, Is Mr. 
Feilding at home? But could ſpeak little Senſe in 
Eugliſb. | 

Juſtice Powel, Do you think that if he were de- 
ſired to ſpeak theſe Words, I take this Man for my 
Huſvand, that he underſtood ſo much. 

Mr. Florence, I believe he might ſay what ano- 
ther ſaid before. 

Then the Queen's Council reply'd. 

Sir Ja. Mountague. My Lord, Mr. Feilding's 
Defence conſiſts of Two Paris. Firlt, he does en- 
deavour to falſify his Marriage with Mrs, //ad/wworth, 
by contradicting the Evidence of Mrs. T; and 
for that he calls divers to prove Mrs. /:/lars to be 
a diſhoneſt Woman. My Lord, we think there is 
no Occaſion for usto make a Reply to that Particu- 
lar, ſince we our ſelves do not pretend to ſay ſhe is 
a Woman of very good Reputation. That which we 
inſiſt upon is, that Mr. Frildling hath been impos'd 
upon, and marry'd this Woman; and this we hope 
we have prov'd not only by Mrs. Vil/arys Evidence, 
bur by other concurring Circumſtances, which are 
ſo ſtrong, that they cannot poſlibly be deny'd, And 
as to theſe Facts, he hath not at all contradicted our 
Evidence. For he does not ſo much as give your 


Lordſhip an Account how he came by the Ring, or 


for what End and Purpoſe he beſpoke it. He does 
not deny that he directed the Poſy of it to be Tib: 
Soli. So that, my Lord, he gives no manner of 
Anſwer to all theſe Matters. 

In the next place, he ſeems to admit that he had 
been fooliſh enough to be thus impos'd upon by 
theſe Intriguing Women. But, ſays he, they have 
not gain'd their Point; for this impoſing upon me 
ſignifies nothing, becauſe this Woman was Wife to 
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another Man, when we faid ſhe was marry'd to 
Mr. Feilding. Now this ſort of Defence does, in 
great meaſure, admit the Thing we contend for, 
His Marriage with Mrs, Wadſworth ; and whether he 
hath made it appear that this Marriage is null and 
void, ſhall be taken into Conſideration next, by ma- 
king ſome few Obſervations on the Nature of the Evi. 
dence that he hath produced to prove this Wornan's 
Marriage with another Man. He fays ſhe is the 
Wife of one Lilly Bradby, That Man, by the'Book, 
is deſcrib'd to live in St. James's, and the Woman 
to be of St. Margare's Weſtmiſter. But he hath not 
ſo much as given you any Account that there is /uch a 
Man in the World, that he toculd have to be the ſup- 
pog'd Huſband of this NMoman. In the next place, 
they have not undertaken to produce one Witneſs 
that was by at this Marriage, 9 one Witneſi, And 
what do they rely upon to prove this Wedding ? 
Truly, nothing but the Regiſter- Book; and the Man 
that keeps the Regiſter-Book is not here. It's true, 
indeed, they ſay that it's a true Regiſter, but we de- 
fire the Jury may inſpect it; for it appears by divers 
Circumſtances to be a Counterfeit-Entry ; for it is 
written in another Character than what the reſt are; 
and it is written in the lower part of the Leaf, where 
we may ſuppoſe a Vacancy left to inſert ſuch a thing 
as this is, upon occaſion. The Perſon that wrote it 
is not here. The whole Year that is ſet down here, 
is all entirely one Hand Miriling; and it is not at all 
like the I/riting of this Entry, I think they pre- 
tend to ſay, there is ſomething of the like Hand- 
Writing in the ſame Book; and that they make uſe 
of to be a corroborating Circumſtance, But that 
appears likewiſe to be at the latter end of another 
Book. The Book is RuPd, and this Entry is writ 
below Lines without a Rule. 

My Lord, this is what I think fit to take Notice 
upon the View of the Thing. We had an Intima- 
tion given us of this Book. Ic was rumour'd about 
the Town that this was the Defence which we were 
like to meet with, Therefore we did ſend to all 
Places where ſuſpicious Regiſters were kept, and 
among the reſt to this Teel.. Regiſter. My Lord, we 
ſhall ſhew you that our Witneſſes went to enquire 
for this Book ; but there they found no Book where 
this Entry was written. It's a very unaccountable 
thing that this Book ſhould be concealed. Here is 
a Woman indeed gives you a Reaſon why ſhe did ic.-- 
She ſays ſhe did it, becauſe ſhe was deſired to keep 
it ſecret by a Woman whom ſhe zever ſaw before 
and of whom ſhe ſays ſhe never had a Penny, This, 
methinks, 1s very extraordinary, But this very 
Book was ſhewn them, if my Inſtructions be true, 
and the Place where this Entry is made was then a 
Blank, and filled up ſince, There was no ſuch En- 
try at that time when they look'd upon it. This is 
all we ſhall ſay in reſpe& of the Regiſter, which is 
all the Evidence they bring to prove this Marriage. 

But there is another thing they inſiſt upon; They 
make it an Objection, That this Father in Red was 
ſeen at Dinner with the Ducheſs of Cleveland, after 
Mr. Feilding was marry'd to my Lady Duchels. 
As to that Matter, we lay it does not appear when 
that time was; nor do they make it out that the 
Father in Red did know that he was married to the 
Ducheſs of Cleveland at that time; tho' in Fact 
they might be marry*d. Twenty People might be 
at Dinner there, and yet might be ignorant of this 
Marriage. It's poſſible that a Man may eat and 
drink with another, and yet not know whether he be 


married or unmarried. They do not make it appear 


that there was any Occaſion given at Table that 
would 
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would give riſe to ſuch a Diſcourſe, The Man 
not having an Opportunity to ſpeak of it, to what 
end and purpoſe ſhould he do it? The next thing 
they inſiſt upon, and have endeavour'd to prove, is, 
That Mrs. Leilding was with Child, and brought to 
bed the Chriſtmas after ſhe was marry'd to Mr. 
Lalling. But they do not pretend to tell whether 
the Child ſhe was brought to bed of, was dead or 
alive; or whether it was a Boy or a Girl; but at 
laſt it proved a Miſcarriage. We have given your 
Lordfhip an Account how it is likely ſhe ſhould be 
with Child; for we have proved to you undoubt- 


edly that ſhe was married to Mr. Feilding; that 


. they lay together ſeveral Times; and we have no Rea- 
fon to ſuſpect Mr. Feilding's Ability. Mr. Feilding 
knew ſhe was with Child by him. He was the 
proud-ft Man in the World of this Thing, and call'd 
it yo. Lord Tunbridge, To prove this, my Lord, 
here is a Letter written by himſclf. The Stile is 
ſomething peculiar too; it is directed, To he beſt of 
live, Anne Connteſs of Feilding. Now, my Lord, 
Mrs. Deleau, whom Mr. Leilding thought he had 
married, her Name is Auae, but Mrs. Feilding's 
Name is Mary. 


The Letter produced and prod by Boucher and Beale, 
and it was directed 
To the beſt of Wives, Anne Counteſs of Feilding, 
at Waddon. 
| Novem. 14. 1705. 

Here is nothing can pleaſe me more upon this Oc- 

caſion, than to bear my Deareſt W:fe jay 1 
d mad: ber ſick, by turning her Liver; for without 
{bat wwe could not hape for a young Lord Tunbridge 
«hich would be, the next to my Dear berſelf, the 
oft wwelcome Preſent to my Arms. Make haſte then, 
"my Deareſt Lite, ſo Cultivate the young Spark; and 
be ſure you don't ftarve my Boy. As for your coming 
ty me, it wholly depends upon yourſelf, who can beſt 
judge do ben it is moſt proper to come 10 me; which you 
can do, by giving out you are to ſtay all Night in Lon- 
don; and then you and Puggy have nothing to do but 
to come to me at Bed-time, and ſo we may go to Bed 
and lye till Morning, toben Puggy may come again 
and call you. Adieu my SouPs Love, whom 1 muſt 
ever value more than Lite. 


Council, Call Mr. Longford (who was ſworn). 

Sir Ja. Mountague. Were you directed to go 
to the Fleet, and look into the Regiſter- Book? 

Mr. Lengford, Mr. Attorney General telling me 
that he heard there would be ſome Pretence of a 
Marriage that would be ſer up, adviſed me to enquire 
after it, I was informed, that ſome Certificate was, 
or would be given in the Fleet. I went with Mr. 
R-ſcorlo? to fee the Books. We looked all over 
thoſe Months for the Year 1703. This Book 1s the 
very Book I take it to be, but am not poſitive, 
That which we ſaw, I obſerved had an Entry dated 
the Year 1705, before the Marriages in the Year 
1704, in yellowiſh Tak at the top of a Leaf. 

Council, Call Mr. Reſcorloe (wbo was ſworn). 

Sir Ja. Mouniague. Do you remember that you 
ſaw that Book ? F 

Mr. Reſcorloe. I do remember that I ſaw that 
Book with Mr. Longford, Mr. Longford and I went 
by the A/torney General's Order, to ſearch the 
Books at the Fleet, to ſee whether we could find any 
Entry of Lilley Bradby's Marriage with Mrs. Wad{- 
worth, This Woman that gave her Evidence here 
brought in this Book, and we look'd back for three 
* We found no ſuch Entry as ſhe ſhews here 

ol. V. ; 


for Bigamy. 


Feilding. 


G23 
ia this Book, We aſk'd her again, whether there 
were any other Books of Entries of Marriages ? She 
ſaid, No. I aſk'd her, whether there had been an 
one there to ſee after ſuch a Certificate ; She faid, 
there was a Woman and a Man about a Week or 
Fortnight ago. I aſk'd her, whether ſhe ſhewed 
them this Book? She ſaid, ſhe had ſhew'd them 
this Book, and they gave her a Shilling for ſearching 
it. She ſaid poſitively there was no ſuch Certificate 
entred in the Book, and that there was no other 
Book for the Entry of Marriages, We ſearch'd the 
Month of October more ſtrictly; we look'd for the 
very Certificate with the greateſt Care and Induſtry 
that could be, We went to Baſſe!'s Houſe, who, 
this Woman ſaid, was not at home. She laugh'd in 
her Sleeve, and faid, he was a doating Man; and if 
he ſpoke two Words, he could not ſpeak a third. 
I do really believe this to be the Book. I took 
good Notice of the Blank where this Certificate is 
entred, and did remark that there was a vacant 
Space under this Certificate, where was no Writing. 
Mr. Longford and I turned back again to the Year 
1705, which was put before the Year 1704, and 
obſerved it then, as it appears now, to be t he Book, 
Except this Entry, I do believe it to be the ſame 
Book we then ſaw. 

Sir. Ja. Montague. There is but one thing more 
that I would mention, which is, that the Woman in 
the Top-knot confeſs'd, that this Letter was her 
own Hand-Writing. I deſire it might be read. 


The Leiter was read. It is directed 


To Major-General Feilding. 
Tueſday Morning. 
L L that know the Name of Major General 
Feilding, muft 67a the Generous and Charita- 
ble Actions that your Honour daily bejtows upon em. 
J, among the reſt, ſhall ever acknowledge your Goodneſs. 
I, Neceſſity that forces me to diſpoſe of this Picture. 
Tour Honour tis a nice Fudge of Painting, as well as an 
Admirer of ſuch Pieces, tobich makes me humbly pre- 
ſent ut to you firſt; and in accepting the ſame, your 
Honour will bigbiy oblige, as well as ſerve, 
Dur humble Servant, 
M. FLETCHER. 


POSTSCRIPT. : 
I long to ſee you, For your Encouragement, to grant 
me that Favour , I am now acquainted with a young 
Lady that's Pretty, and lives in good Faſhion. Zour 
— will oblige me in lelling me receive your Com- 
mands. 


Tuſtice Pawel. Gentlemen of the Jury, The Pri- 
ſoner, Mr. Robert Feilding, ſtands indicted for a 
capital Offence, for Felony, in marrying a ſecond 
Wife, . his firſt being then alive. This is the 
Offence charged againſt him. The Council for the 
Queen have called ſeveral Witneſſes to prove this 
Matter upon him. And the firſt is one Mrs. Villars. 
She hath given her Evidence from one end to the 
other, if you believe what ſhe ſwears. She (wears, 
that one Mrs, Streigbis came firſt to her Lodging, 
and ſhe was not at home; but left word that ſhe 
mult needs ſpeak with her; that ſhe was always out 
of the way when any thing offer'd that would do 
her a Kindneſs; and that it would be 300 l. out of 
her way if ſhe did not ſee her. It ſeems, that 
when Mrs, Streigbis met her, ſhe acquainted her 
with Mr. Feilding's Inclinations and being inform'd 
that ſhe * 1 with the Lady, that ſhe usꝰd 
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to cut her Hair, thought that ſhe might have ſuch 
an Intereſt in her, as to be made ſerviceable to 
bring the Matter about; which if ſhe was, it might 
be worth 500 l. to her. Mrs. Villars undertakes the 
Buſineſs to bring Mr. Feilding and Mrs. Delzau 
together; ſhe did readily accept of it; thereupon 
Mr. Feilding and ſhe diſcours'd together concerning 
this Matter : ſhe told him ſhe was acquainted 
with Mrs. D-leau, and that ſhe would do the beſt 
ſhe could to bring it about. Mr. Feilding upon 
this went to Mrs. Deleau's Country- Houſe at ad- 
don in Surry, that thereby the Lady might have 
an Opportunity of ſeeing him. She ſays Mr. 
Feilding told her that he had Acceſs to the Gar- 
dens ; that when he was there he ſaw the Lady 
through the Glaſs- Window; he was willing to give 
the Lady a full View of him, therefore he ſtood 
ſtil] and ſet his Watch by the Sun-Dial, and took 
ſeveral Turns in the Garden; and he did afterwards 
ſend a Letter to her. Mrs. Yillars was afterwards 
ſent of a Meſſage, as tho? it was from the Ducheſs 
of Cleveland, to acquaint the Lady that the Ducheſs 
had a great mind to ſee the Gardens. Mrs. De- 
leau told Mrs. Villars that ſhe ſhould be proud that 
a Perſon of her _ ſhould come to her. She 
ſaid that Mr. Feilding ſent her, and ſhe found 
afterward that the Ducheſs of Cleveland did not 
intend to go 3 nay, thar ſhe knew nothing of the 
matter. But ſee how ſhe managed the matter, 
and play'd this Trick upon Mr. Feilding; it is no 
better, if true. They agreed together that Mrs. 
Deleau ſhould come to a Place where Mr. Feild- 
ing ſhould appoint ; that ſomething of Muſick, 
or ſome Entertainment ſhould be provided, they 
contrived when it ſhould be, the Time was on my 
Lord-Mayors Day at Night, and according to 
Appointment Mrs. Villar came with Mrs. Delcau, 
as Mr. Feilding thought, but in reality it was one 
Mary Wadſworth, which repreſented Mrs. Deleau; 
ſhe came in a Mourning Coach, and dreſs'd in a 
Widow's Habit; after this manner they came to 
Colonel Feilding's Lot gings in Pall- Mall. The La- 
dy truly was not to know that they were Mr. Feild- 
ing's Lodgings; however Mr. Feilding was not at 
home, but it was not long before he came: He came 
up to the Lady: You have heard what Addreſſes 
he made to the Lady, and how much Love he 
expreſs'd towards her: Aſk'd her, whether ſhe 
lov'd ſinging? one Margareita was ſent for, and 
ſung two Songs. Mr. Feildivg was fo taken with 
her he would have marry'd her preſently ; but ſhe 
being coy, modeſtly declin'd it, and fo they parted 
for that T ime. 
terwards, which was on the gth of November, on 
the Night the ſuppoſed Wedding was; Mrs. Vil- 
lars brought her. When ſhe came there, Mr. Feild- 
ing propos'd to be married to her forthwith ; 
ſhe ſeem'd to be ſhy at preſent, but Mr. Feildirg 
ſaid he would fetch the Prieſt immediately; he 
lock'd them in, took the Key with him, and re- 
turned in three Quarters of an Hour ; the Prieſt 
ſhe deſcribes to be in a long red Gown lin'd with 
blue, a long Beard and a Fur-Cap upon his Head, ſo 
he brought him along with him ; when he came, he 
ſaid, This is the Man that ſhould join their Hearts 
together. She tells you further that Mrs. Wadſworth 
queſtion*'d the Prieſt ; required of him a Proof 
to ſhew he was a Prieſt in Orders. The Prieſt pull'd 
a Pifture of the Pope out of his Pocket, which 
he ſaid was a Credential for Prieſts. After Sup- 
per the Marriage was propos'd, whether ir ſhould 
be ia the Dining-Room, or Bed-Chamber ? That 
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Mrs. Villars was to bring her af- 


5 Ann. 


was the Queſtion. The Lady thought the Beg. 
Chamber beſt ; he thought ſo too. Well then, in 
the Bed-Chamber it mult be, The Pricft did want 
Water, Salt and Roſemary, Things that he ugg 
in Performance of the Ceremony; Byncher was 
ſent down for them; he brought up Water and 
Salt, bur could get no Roſemary : After theſe Things 
were brought up, Boucher the Servant was turned 
out, and the Doors were ſhut. Then there was 
no Body preſent but Mr. Feilding, the Lady, the 
Prieſt and Mrs. Villas. Then ſhe tells you of the 
Ceremony of the Wedding, the Ceremony of the 
Water, and the Ceremony of the Ring. Aſter 
that was done, they proceeded to the Marriage 
the Office was in Latin; when they came to the 
marriage Words, I take thee to be my Huſbard, &c. 
Mrs. //ad/worth defir'd it might be ſpoke in Eng- 
liſh y thereupon Mr, Fi!d;:g did ſay it in Eugliſh, 
J take this Woman io be my wedded Wife, with all 
my Heart and with all my Soul. The Gentlewo- 
man ſhe ſaid her Part likewiſe in EAN; I take 
this Man to be my wedded Hijband ; but Mr. 
Feilding obſerving her to ſpeak it too low, deſit'd 
her to ſpeak it as earneſtly as he did: Where— 
upon ſhe did ſay, I tate this Man to be my Hu. 
band, with all my Heart, and with all my Sel. 
The Ceremony of putting on the Ring the Prieſt 
directed; that was, to take hold of the End of 
one of her Fingers and put it on; ſhe ſaw that 
done, and when the Ceremony was over, the Prieſt 
went away; that when he was gone away, ſhe un- 
dreſſed the Bride, and put her to Bed, and then 
gave notice to Mr. Feilding that the Lady was in 
Bed. Then Mr. Feildizg went to Bed, and foe 
ſaw thew in Bed together. Then ſhe went to Bed 
her (elf in a Lodging that was provided for her 
up another Pair of Stairs: That the next Morning 
ſhe aroſe, came down, went into the Room where 
there was a Fire made by Boucher: that then ſhe 
ſaw them in naked Bed together. If you believe 
her, ſhe ſwears the Marriage by this Prieſt, and 
the Conſummation of it. Mrs. /:/{ars goes fur- 
ther, and ſwears, that ſhe brought her tw9 other 
Times, and that thoſe Times foe /aw them in Bed 
together as Man and Wife, I aſk'd Mrs. Villar, 
at laſt, how Mr, Fi/ding came to be undeceiv'd? 
She ſays, it was kept ſecret from November to 
May. Then Money was wanted ; that was a great 
Diſappointment to Mr, Feilding, for he thought he 
had marry*da Lady that would have furniſh'd him 
with Money. Then he diſcover'd the Fraud, and 
found he had been impos'd upon; then bc vas 
angry with her, beat her, and call'd her Names. 
Indeed, Gentlemen, I muſt deal plainly with you, 
if her Evidence ſtood alone, her Reputation is 
ſhaken to that degree, that in Truth, where a Man 
ſtands upon his Life, one would not have a great 
Regard for what ſuch a Woman ſwears, if it were 
not ſupported otherwiſe. Now, tho' by ber («lf 
ſhe be_not a good Evidence, yet the Matters of 
Fact which ſhe ſwears to, are likewiſe proved by 
the concurrent Teſtimony of others. 

Firſt, They call Boucher, and truly he fortifics 
her Evidence in a great many Particulars, gives 
an Account of Mrs, Jillars bringing Mrs. Had. 
worth to Mr. Feilding's under the Character of a 
Perſon of Quality ; gives an Account, juſt as ſhe 
does, of their coming to Mr. Feilding's Lodgings 
in a Widow's Habit atd Mourning Coach; their 
having a Treat of Plumb-Cake and two Bottles of 
Wine. He further gives an Account of their coming 
a ſecond Time, and an Account of the Prieſt; 
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knew the Prieſt; knew him to be the Emperor's En- 
voy's Prieſt, He remembers the Prieſt coming to 
the Place z he remembers alſo the Circumſtances 
of being ſent for Water, Salt and Roſemary. He 
ſays he was order'd down, and the Chamber-door 
was ſhut, and the Prieſt was then in the Cham- 
ber with Mr. Feilding, the Lady, and Mrs. Villars; 
and that when the Prieit was gone, Mr. Feilding 
and the Lady went to Bed; that he ſaw them in 
Bed together; that the People that were below, 
when Boucher was ſent down for Salt and Roſe- 
mary, they could conclude no otherwiſe butthat they 
were making this Lady a Convert. Now Gentle. 
men, this is a material Thing, that there was a 
Prieſt at that Time, and they were private toge- 
ther; this is a concurrent Evidence to ſtrengthen 
Mrs. Villars's Teſtimony, There is Mrs. Martin, 
Mrs. Heath, and Mrs. Price, they remember ſeve- 
ral of theſe Matters perfectly well. Mrs. Martin 
ſaw this Perſon and her Mourning Coach; ſhe faw 
the Lady and Mrs. Villars go up Stairs, and the 
Time when the Prieſt came in, the let him in; 
deſcribes him by his particular Habit as the reſt 
do. Mrs. Heath remembers Mrs. F/iilars coming 
with a Woman that ſhe thought was a Woman 
of Quality, but ſaw not the Prieſt. Mrs. Villars 
told her ſhe was worth 80000/, ſhe aſk'd her 
whether ſhe might lie there that Night, for it 
was too late to go home? She agreed they ſhould 
lie together, Mrs. Pillars and Mrs. Wadſworth, But 
now here is another Circumſtance that hath mighty 
Weight in it, that is, the Ring; they have brought 
the Perſon of wbom Mr. Feilding bought the Ring 
to the Value of 205. that the Ring was ready 
made, and Mr. Feilding directed the Poſy (Tibi Soli) 
to be engtav'd in it. There was another Man by 
when Mr. Feilding bought the Ring and order'd 
the Poly for itz and this very King with this Poſy 
has been produc'd firſt by the Proctor and Regiſter; 
the Proctor does ſay it was firſt brought to him 
by Mrs. Wadſworth, who came to retain him in 
an Action of Nullity of Marriage; he took no- 
tice of the Ring, and ſaid that it had this Poſy 
in it. Afterwards when Mrs. Wadſworth came 
again he was not at home; it was in the Hand 
of his Brother, and he is ſure it is the ſame 
Ring. The Goldſmith ſwears it to be that Ring 
Mr. Feilding bought of him; he knew it by the 
Mark and Workmanſhip of it; for Goldſmiths 
know one anothers Work. This Gentlemen, hath 
a great deal of Weight in it; it is a very great Cir- 
cumſtance, unleſs they could tell you, which they 
have not, upon what Occaſion this Ring was bought 
at this Time. 

Gentlemen, They give a further Account of this 
Matter by the Teſtimony of Letters, which they 
prove to be Mr. Feildiug's Hand. Mrs. Villars was 
the Carrier of theſe Letters; Mr. Feilding ſtiling 
her in them by the Name of Puggy, a Name by 
which it ſeems he uſed to call her. Theſe Letters 
are proved by Boucher and a Lady in the Gal- 
lery, to be Mr. Feilding's Writing. Theſe Letters 
have been read to you, they are written as from a 
Huſband to a Wife; in them he owns her to be his 
Wife, calls her Counteſs of Feilding, ſtiles himſelf 


her Huſband. Theſe Letters have been read to you. 


This, Gentlemen, as I remember, is the Sub- 


ſtance of the Evidence that hath been given for the 


een. | 
W Ja. Mountague, My Lord, be pleaſed to 
take notice of Mr. Teilding's going to the Emperor's 
Envoy for the Father in Red. 
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Juſtice Powel. It is true, I had forgot the Evi- 
dence of Mr. Florence a Chaplain, that is a Prieſt, 
now belonging to Count Gallas the Emperor's En- 
voy, and the Porter. They tell you about this 
Time Mr. Feilding did come to enquire for this 
Prieſt; and gave the Porter half a Crown (by a 
good Token); but the Prieſt he aſked for not be- 
ing at home, he enquired for Mr. Florence; he told 
Mr. Florence that he had been in Love with a young 
Lady a good while, but now had prevailed with her 
to marry him. And ſeeing the Father in Red was 
not there, he deſired he would go along with him 
and do the Office. Mr. Florence told him it was 
improper for him to go without the Envoy's Leave 
he went up to the Envoy and acquainted him 
with it, the Envoy gave him Caution to do 
it with Diſcretion ; but when he came down again, 
in ſeems that the Red Father had been with Mr. 
Feilding in the mean Time, and were both gone 
together, 

Now, Gentlemen, you hear what Defence Mr. 
Feilding makes againſt this great Charge againſt 
him. 

Firſt, He calls a great many Witneſſes to prove 
that this Mrs. /i//ars was married, as ſhe pretended 
to Colonel Feilding, and that ſhe was a very com- 
mon Woman, ſo far as that ſhe has been in a pub- 
lick Houſe of Correction; and one of their Wir- 
neſſes does bear hard upon her Teftimony ; that 
is, that ſhe ſhould declare to her that ſhe was 
married to Colonel Felding, and that my Lady 
Ducheſs ſhould ſay to her, If you can make that 
out that you are married to Mr, Fei/dirg, ſhe 
would give her two hundred Pounds, and ſettle 
1007. a Year upon her for fifteen Years together. 
Then as for Mrs. Wadſworth, they call you divers 


to prove that ſhe was brought to Bed about Cbriſt- 


mas after this ſuppoſed Marriage. But when they 
came to be examined they did not prove very 
much of that; for indeed it proved to be a Mit- 
carriage; the Woman could not ſay ſhe ſaw the 
Child, could not tell whether it was a Boy or a 
Girl ; whether it was dead or alive ; it did not 
appear by their Evidence that ſhe went out her 
Time with a Child. Another part of Mr. Feilding's 
Evidence is this, to prove Mrs. Wadſworth mar- 
ried to another Perſon ; and then admitting ſhe 
was married to Mr, Feilding, tis a null Marriage. 
To prove that Mrs. Wadfworth was before mar- 
ried to another, they have brought the Book of 
Marriages of the Fleet, and in that Book there is 
an Account of one Lilley Bradby, married ſuch aTime 
to Mrs. Mary Wadſworth ; the Man of St. James's, 
the Woman of St. Margaret's Weſtminſter, The 
Woman of the Hlezt, in whoſe Cuſtody this Book 
was, pretends that Mrs. Wad/worth came to her, 
and deſired if any came to ſee the Book, that 
ſhe. would not let them ſee the Entry of her Mar- 
riage; and why? Becauſe there would be Trouble 
about her Marriage. This Woman ſwears that 


there were two Men came to ſearch the Book but 


ſhe ſnewed them another Book; but this Book ſhe 
did not ſhew them. She was aſk'd whether ſhe had 
two Books of Marriages for the ſame Year ; She 
ſaid ſhe had ſeveral Books for the ſame Year: One 
Parſon made his Entry in one Book, and another Par- 
ſon in another Book. She pretends ſhe did not ſhew 
them this Book ; but the Book ſhe ſhewed them was 
at home, I cannot conclade much from what this 


Woman hath ſaid ; but Gentlemen you have look'd 
upon this Book, and if you are ſatisfied from this 


Evidence, that Moy Wadfworth was ary art 
radby 
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Bradby at this Time, I confeſs Mr. Feilding will 
not be within the Statute. You have look'd into 
the Book; they give you no Account that there 
was ever any ſuch Man as Bradby, nor of no Co- 
habitation ; but a meer Book is produced, and not 
of the b-/t Credit neither; it is entred in the Bot- 
tom of the Leaf, but not in the Middle: it is writ- 
ten with another coloured Ink, and in another Hand, 
I aſk'd the Woman whether ſhe knew the Man that 
wrote it? She ſaid yes; and it was her Huſband's 
Brother's Hand. He is alive, why is not he pro- 
duced ? 

Gentlemen, They have called no Witneſſes to 
prove the Marriage with Liley Bradby. There were 
two Gentlemen on the other fide, they went to 
the Fleet to ſearch the Books of the Entry of 
this Marriage. They ſay that a Perſon inform'd 
them that there had been there a Man and a 
Woman before them ; theſe Gentiemen went and 
deſired to fee the Book, particularly for the Year 
1703. They ſay the Woman did produce the 
Book of Marriages, but they could not fee ſuch 
an Entry ; ſhe denied to them that ſhe had any 
other Book for that Year; they cannot ſwear poſi- 
tively that this is the Book that was ſhewn them ; 
but one of them ſays he believes it to be the ſame, 
for in that which he ſaw, he obſerved Entrys of 
the Year 1705, before the Year 1704. He took 
good notice of it, and fo it is ud in Court, 
The other Gentleman ſays, he took particular no- 
tice of the Space that was in the Book, where 
this Entry is now written, Now the Woman dors 
not bring the other Book the pretended to have 
ſhewn them. Now, as to the Labour, they have 
produc'd a Letter under Mr. Feilding's Hand, 
whereby Mr. Feilding takes notice of her being with 
Child, dire&s the Letter to Anne Counteſs of Feild- 
ing at Waddon; he took it that he had married 
Mrs. Deleau, for her Name is Anne, he directed 
his Letter to her Country-Seat. There is another 
Thing of Mr. Fei/ding's coming to Mrs. Heath, and 
complaining what an ill Woman Mrs, Villar, was, 
for ſhe had ſerved him a bale Trick, inſtead of 
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a Woman of Fortune, ſhe had put a common Wo. 
man upon him. Gentlemen, You have heard the 
Account too concerning his beating of her ; for this 
Woman, it ſeems, was troubleſome to him at 27/1... 
Hall; ſhe demanding him as her Huſband, ſaid 
ſhe was his lawful Wife; he ſtruck her and caulcd 
her to be held till he got away from her. 

Gentlemen, It is a very great Charge, upon Mr. 
Feilding, it is true, if there be Evidence to maintain 
it; it does not really depend upon Mrs. /{/ary's 
Evidence; for if her Evidence were to ſtand alone, 
no Credit ſhould be given to it; but as it is ſup- 
ported by concurring Evidence, I leave it with you, 
whether it be not ſufficient to find Mr. Fellding 
Guilty. But if you think that Mrs. [/adfewori!s 
Marriage to Lilley Bradby is proved ſufficiently, 
then, altho* you think Mr. Fillings Marriage with 
Mrs. Wadſworth ſufficiently prov'd yet you are to 
find for the Defendant. 

The Jury having withdrawn for ſome Time, 
brought in their Verdict, That Mr. Feilding was 
Guilty of the Felony be ftood indicted of. 

Mr. Feilding (in caſe be wwas feund Guilty) had 
obtained the Queen's Warrant to ſuſpend Execution 
of this Sentence; and then by his Council took 
Exceptions to the Indictment, and moved in Ar- 
reſt of Judgment; but they were anſwered by the 
Council for the Queen; but Mr. Feilding having 
obtained a Suſpenlion of the Execution, the Judges 
by a Cur? adviſare vull (as the Form is) ſuſpended 
giving Judgment till the next Seſſions, and accepted 
Bail tor Mr. Feiiding's Appearance the next Seſ- 
ſions, 

The next Seſſions, being the fifreench of January 
following, Mr. Feilling appear'd, and his Council 
waving their Exception (as being Frivolous) he was 
aſk'd what he had to ſay why the Court ſhould 
not proceed to Judgment and Execution ? And then 
he craved the Benefit of bis Clergy ; which was al- 
low'd. And then Judgment was given (as uſual) 
That he ſhould be burnt in his Hand. But he 
having the Queen's Warrant to ſuſpend Execution, 
he was admitted to Bail. 
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The Proceedings againſt Robert Feilding, Eſq; in Doctors Commons. 


Otwichſtanding Mr. Feilding was found 
N Guilty of Felony at the Old Baily, her 
Grace the Ducheſs of Cleveland havin 

inſtituted a Cauſe of Nullity of Marriage . | 
the ſaid Mr. Feilding, by reaſon of a former Mar- 
riage with the faid Mary Wadſworth, in the Arches 
Court of Canterbury ; and having by Examination 
on Oath, of divers credible Wimeſſts, made good 
and ſufficient Proof of the ſeveral Articles of the 
Libel by her Grace exhibited in the ſaid Court 
againſt the ſaid Mr. Feilding, did proceed to ob- 
tain the Sentence of the ſaid Court; and according- 
ly on the 23d day of May, in the Year of our 
Lord God 1707, the Right Worſhipful Sir John 
Cooke, Kt. Dr. of Laws, Official Principal of the 
ſaid Court, then judicially fitting in the Common 
Hall of Doors Commons, London, being then pre- 


- 


ſentthe Duke of Grafton, the Duke of Northumiber-* 


land, the Earls of Litchfield, Suſſex, Ferſey, and the 
Lord Quarrendon; as alſo the reſpective Proctors of 
her Grace the Ducheſs of Cleveland and Mr. Feil- 
ding, did, at the Petition of her Grace's Proctor, 


read and promulge his definitive Sentence in Latin, 
of the Tenor following, viz; 


T N the Name of God, Amen. We Jobn Cooke, 
Kt. Dr. of Laws, Official Principal of che 

* Arches Court of Canterbury, lawfully appointed, 
„ rightly and duly proceeding, having heard, ſeen, 
© underſtood, and fully and maturely diſcuſs'd 
the Merits and Circumſtances of a certain Cauſe 
of Nullity of Marriage, by reaſon of a former, 
* now depending before us, between the moſt no- 
© ble Lady, Barbara Ducheſs of Cleveland, the 
Party Agent and Complainant, on the one Part; 
* and Robert Feilding, Eſq; of the Pariſh of St. 
« Fames's Weſtminſter, in the County of Middle- 
&« ſex, the Party againſt whom it is complain'd, 
on the other Part. The Parties aforeſaid lawful- 
ly appearing before us in Judgment, by their 
Froctors reſpectively; and the Proctor for the 
« ſaid moſt noble Lady, Barbara Duchels of Cleve- 
* lard, praying Sentence to be given, and Juſtice 
to be done to his Party; and alſo the Froctor 
| of 
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of the ſaid Robert Feilding, Eſq; praying Juſtice 
to be done to his Party: And having carefully 
and diligently ſearch'd into, and conſider'd of the 
whole Proceedings had and done before us in this 
Court; and having obſerv'd all and ſingular the 
Matters and Things, that by Law in this Be- 
half ought to be obſerv'd; We have thought 
fir, and do thus think fit to proceed to the giv- 
ing our Definitive Sentence, or Final Decree, 
in manner following; viz. 


« Foraſmuch as we have by the Acts enacted, 
deduced, alledged, exhibited, propounded, prov- 
ed and confeſſed, That the Proctor for the ſaid 
moſt noble Lady, Barbara Ducheſs of Cleve- 
land, hath fully and ſufficiently proved and 
founded his Intention in a certain Libel, and 
other Matters now remaining in the Regiſtry of 
this Court, propounded and exhibited in this 
Cauſe on the Part and Bchalf of his ſaid Client; 
And that nothing hath been, on the Part and 
Behalf of the faid Kobert Feilding, elfeftually ex- 
cepted, deduced, alledged, exhibited, propound- 
ed, proved and confeſſed, which might, or could 
ia any wiſe (rouching our Sentence hereafter to 
be pronounc'd) hurt or weaken the Intention of 


+ the ſaid moſt noble Lady, Barbara Ducheſs of 


Cleveland . 

% Therefore, We 7obn Cooke, Knight, Doctor 
of Laws, the Judge aforeſaid, having firſt called 
upon God, and ſelting bim alone before our Eyes, 
and having heard Council thereupon z do pro- 
nounce, decree, and declare the before-named 
Robert Feilding, Eſq; and one Mary Wadſworth, 
mentioned in the Proceedings of this Cauſe, be- 
ing free from all Contract and Promiſe of Mar- 
riage with any other. (ſo far as appears to us) 
on the ninth Day of November, in the Year of 
our Lord God 1705, at a Place mentioned in 
the Libel in this Cauſe, did contract Marriage, 
and did ſolemnize, or procure the ſame to be 
ſolemnized between them ; and did afterwards 
conſummate the ſame: And that the ſaid Robert 
Feilding and the faid Mary Wadſworth were, and 
are Man and Wife. And that the ſaid Robert 
Feilding Eſq; after the Solemnization and Con- 
ſummation of the aforeſaid Marriage, not hav- 
ing the Fear of God before his Eyes, on the 
23th Day of the ſaid Month of November, in 
the ſaid Year of our Lord God, 1705, and in 
the Place alſo in the aforeſaid Libel mention'd, 
did contract a pretended Marriage with the ſaid 
moſt noble Lady, Barbara Ducheſs of Cleve- 
/and, And allo we pronounce, decree, and de- 
clare, that the faid pretended Marriage, or ra- 
ther a Shew of Marriage, between the ſaid Ro- 
bert Feilding and the ſaid moſt noble Lady, Bar- 
bara Ducheſs of Cleveland, at the Time and 
Place libellated, was folemnized, or rather pro- 
phaned; the ſaid Mary Wadſworth, alias Feil- 
ding, being then and ſince living. And alſo we 
pronounce, decree, and declare the ſame pre- 
tended Marriage, or rather Shew of Marriage, 
between the ſaid Robert Feilding and the ſaid 
moſt noble Lady, Barbara Duchels of Cleveland, 
ſo as aforeſaid contracted and ſolemnized, or ra- 
ther prophaned, by reaſon of the former Mar- 
riage between the faid Robert Feilding and the 
ſaid Mary Wadſworth ſolemnized and conſum- 
mated, was, and is, from the Beginning, void, 
and of no Force in Law, and doth, and ought 
to want the Force and the Effet of the Law. 
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* Therefore, by this our Definitive Sentence, or 
our Final Decree, which we now promulge in 
„ theſe our Writings, We do pronounce, decree, 
and declare, the faid moſt noble Lady, Barbara 
** Ducheſs of Cleveland, was and is free from any 
Bond of Marriage with the ſaid Robert Feilding, 
and had and hath the Liberty and Freedom of 
*< Marrying with any other Perſon.” 


The Original Sentence was Signed thus, 
JOHN COOKE. 


The aforeſaid Sentence having been publickly 
read by the Judge, at the Time, Place, and in 
the Manner aforeſaid ; the ſaid Judge did decree 
one or more publick Inſtrument or Inſtruments 
thereof to be made (at the Petition of her Grace's 
Proctor) by Mr. Henry Farrant, the principal Re- 
giſter of the ſaid Court, which accordingly he 
hath ſince iſſued under the publick Seal of the 
Office of the ſaid Judge, on the Day following, 
dz. the 24th of May, 1707. 


On Wedneſday, the 25th Day of June, in the 
Year of our Lord 1707, before the Right Wor- 
ſhip Sir 7obn Croke, Knight, and Doctor of 
Laws, Official Principal of the Arches Court afore- 
ſaid, in his Dwelling Houſe at Do#ers Commons ; 
in the Preſence of the faid Mr. Henry Farrant, No- 
tary Publick, and Principal Regiſter of the ſaid 
Court; Mr. Feilding, by his Proctor, did renounce 
all Benefit of Appeal from the ſaid Sentence, in the 
manner following, viz. 


« Appearing perſonally Mr. Edward Cooke, Proc- 
tor for her Grace, the moſt noble Lady, Barbara 
Ducheſs of Cleveland; and Mr. Thomas Willy- 
mot, Proctor for the ſaid Robert Feilding, Elq; 
At which Time, the ſaid Wiliymot did exhibit a 
« certain Letter, or Epiſtle of the Tenor follow- 
„ing; Viz. 
Mr. Willymott, | 
HEN Sentence is given in Behalf of ber Grace 
the Ducheſs of Cleveland, pray enter no 
Injtrument of Appeal, for I Hall proceed no further 


therein, 
Your Friend and humble Servant, 
FEILDING. 


And the ſaid Millhmot alledg*d, That the ſaid 
Letter was all of the proper Hand-Writing of 
the ſaid Robert Feilding; and that he the ſaid 
* Willymet receiv'd the ſaid Letter from the ſaid 
* Robert Feilding, And the ſaid Millymot further 
alledged, that no Appeal from the definitive Sen- 
* tence given by the ſaid Judge on the Part and Be- 
half of the ſaid moſt noble Lady, Barbara Ducheſs 
of Cleveland, had been, or was interpoſed by, or 
on the Behalf of the ſaid Rober; F-ilding. And the 
„ faid Willymot, as Proctor of the ſaid Nobert Feil- 
ding, did renounce all Benefit of Appeal from the 
“ ſaid Sentence, in the Preſence of the ſaid Cooke, 
as Proctor of the ſaid moſt noble Lady, Barbara 
* Ducheſs of Cleveland; who, on the Part and 
<« Behalf of the faid moſt noble Lady, Barbara 
* Ducheſs of Cleveland, accepted the aforeſaid Al- 
legation and Renunciation of the ſaid Willhmot; 
and then alſo pray'd the golden Ring, and ſe- 
ven Letters, by him exhibited on the Part of her 
Grace, and annexed to the Libel in this Cauſe, to 
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« be deliver*d out of the Regiſtry of this Court, for 
the Uſe of her ſaid Grace, Whereupon the Judge, 
at the Petition of the ſaid Cooke (the laid Let- 
ters being firſt regiſtred in the ſaid Court) de- 
creed the ſaid golden Ring, and the ſeven Let- 
ters, to be delivered to the moſt Noble Lady, 
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Barbara Ducheſs of Cleveland, or to the ſaid 
* Cooke, for the Uſe of her Grace; as by At of the 
* Court had been expedited at the Time and Place 
* aforeſaid, and now remaining in the principal Re- 
* giltry of the ſaid Court, Relation being thereunto 
* had, doth and may more fully appear,” 


Others in Scotland, for High- Treaſon, Nov. 15. 1c: 


7 Ann. 


FS. D. N. Regine, tenta in novo 
Damo S:ſſionis Burgi de Eding- 
burgh, decimo quinio Die Menſis 
Novembris, Milleſimo, . Segfingen- 
teſimo, Octave; per Nobilem & Potentem Co- 
mitem, Georgium Comitem de Cromertie, Sc. 
Fuſticiarium Generalem, & Honorabiles Viros 
Adamum Cockburn de Ormiſtoun, 7uſticia- 
rium Clericum ; Dominos Joannem Lauder de 
Fountainhall, Gulielmum Anſtruther de coden, 
Gilbertum Eliot de Minto; AMagiſtrum 
Robertum Steuart de Tillicoutrie, & Ma— 
giſtrum Jacobum Erskine de Grange; Com- 
miſſionarios Juſticiarii Did. S. D. N. Re- 
gin. 


Curia Lreitime Aſir mala. 


Intrau. 
James Stirling, Laird of Keir, 
Archibald Seaton, Laird of Touch. 
Archibald Stirling, I. ird of Carden. 
Charles Stirling, Laird of Kippendavie ; and 
Patrick Edmonſton, of Newtoun. 


Nidifed and Accuſed at the Inſtance of Sir James 

Steuart, Her Mijeſty's Advocate, for Her High- 
neſs Intereſt, and as having Special IVarrant from 
Her Majeſty for that Effet. That where, by the 
Law of GOD, and the Laws of this, and all other 
wwell-govern'd Realms, the Crime of Treaſon and 
Leſe-Majeſty, and the Treaſonable and Unlawful 
Riſing and Continuing in Arms, are moſt Atrocious 
and Heinous Crimes, punifhable by Forfeiture of 
Lands, Life and Eſtate, or other Pains of Law. 
Likeas by the Af of Parliament, Jac. I. Par. 1. 
Cap. 3. it is flatute, That no Man openly rebel 
againſt the King's Perſon, under the Pain of for- 
feiture of Life and Goods. And by the Ai of Par- 
liament, Jac. II. Par. 6. Cap. 24. it ig ſtatute, 
That who commit Treaſon againſt the King's Per- 
ſon, or Majeſty, or who riſe in Feire of Weir 
againſt him, ſhall be puniſhed as Traitors. And 
by the Aft of Parliament, Car. II. Par. 1. Seſſ. 1. 
Cap. 3. it is declared to be High-Treaſon, for the 
Subjects more, or leſs, upon any Pretext, to riſe 
and continue in Arms; and to make Treaties or 
Leagues with Foreign Princes or States, or among 
themſelves, without His Majeſty's Special Autho- 
rity firſt interponed. And by the Aft of Parlia- 
ment, Car. II. Par. 1. Seſſ. 2. Cap. 2. it is fla- 
tute, That if any Perſon ſhall Plot, Contrive or 
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Intend. Death and Deſtruction to the Kino, or 
Bodily Ha-m tending thereto ; or Deprive, Depoſe, 
or Suſpend Him from the Stile, Honour, and 
Kingly Name of this, or any other His Majeſty's 
Dominions; or levy War or take up Arms againtt 
Him, or any Commiſſionate by Him; or entice 
Strangers, or others, to invade any of his Domi— 
nions, and expreſs and declare ſuch Treaſonable 
Intention ; he ſhall be adjudged a Traitor, and 
puniſh'd as in the Caſe of High-Treaſon. L:ike-a; 
by the Act of Parliament, 1702. intituled, Act Re- 
cognizing Her Majeſty's Royal Authority, i i 
declared, That it ſhall be High-Treaſon in any of 
the Subjects of this Kingdom, by Writing, Speak. 
ing, or any other manner of way, to diſown, quar- 
rel, or impugn Her Majeſty's Royal Power and 
Authority, or Right and Title to the Crown. Aud 
by the Af of Parliament, 1703. intituled, Act Aſſer- 
ting and Recognizing Her Majeſty's Authority, i! 
is again ſtatute and declared, That it ſhall be High- 
Treaſon, in any of the Subjects of this Kingdom, 
to difown, quarrel or impugn, Her Majeſty's Right 
and Title to the Crown of this Kingdom, or Her 
Exerciſe of the Government thereof. NEYER- 
THELESS it is of Verity, That the ſaid James Stir- 
ling F Keir, Archibald Seaton of Touch, Archibald 
Stirling of Carden, Charles Stirling of Kippendavie, 
and Patrick Edmonſten of Newtoun, all and each 
of them were guilty ef the ſaid Crimes, in ſua far as 
they All, and tach of them, ſhaking off all Fear «of 
GO, und Regard te Her Majeſty's Perſen, Autho- 
rity and Laws, ron one or other of the Days of the 
Months of February March or April laſt, «hen an 
Invaſion of that Part of Great-Britain called S CO T- 
LAND was threater*d, by an Enemy-Fleet of Ships 
with Forces, and an Army aboard, ſent by the French 
King or by the Pretender, who went ſome Time by 
the Name of the Prince of Wales, and now aſſumes 
to himſelf the Name, Stile and Title of King James, 
as King of Her Majeſy*s Dominion; with a mani- 
feſt and open Deſigu to invade Her Majeſty's Domi- 
nions, and to deſtroy Her Majeſty and Her good Sub- 
jets; at leaſt to deprive and depeſe Her Maj iy 
from the Slile, Honour, and Princely Name of theſe 
Her Dominions; Did convocate and convene in 
Arms, with others their Accomplices; ſuch as Ma- 
jor William Graham, Alexander Steuart, Uncle 10 
Ardvorlich, George Seaton, Brother to the ſaid Ar- 
chibald Seaton, and Mr. Charles Fleeming, alias 
Hay, Brother to the Earl of Wingtoun, all ſince ab- 
ſeonded, and upon the ſame Account declared Fugi- 
tives: And thus did riſe and continue in Arms 
without Her Majeſfly's Special Authority firſt _ 
poned ; 
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fonedʒ and did levy War, and tate up Arms agaiuſt 
Her Majeſty. And farder, they having never be- 
fore qualified themſelves by any Mark of geod Aﬀettion 
% Her Majeſty or Her Government, did (at the 
Jime aforeſaid) gather tbemſelves tegetber, with their 
Accomplices, in Arms, with Swords and Piſtols, and 
ether offenſive Weapons, in an open Correſpondence 
with the ſaid Enemies and Invaders, at the very 
Time of their jaid Invaſion ; and being ſo convo- 
cate and convened in Arms, did march in one Body, 
or Company, with their ſaid Accomplices, ſeveral 
Days and Nights, to and from ſeveral Places, in 
the Shires of Stirling, Perth, and ctber Shires ad- 
jacent, on purpoſe to encourage and ſlrengthen the 
{aid Invaders, or at leaſt to raiſe Her Majeſty's 
other Subjects in Rebellion againſt Her. Like as fur 
that End, they did openly drink to the good Health 


of their Maſter, as they called bim; who could be 


none elſe but the ſaid Pretender. And did by their 


aid Riſing in Arms, and open Correſpondence with , 


Her Majeſty's ſaid declared Enemies, and otherways, 
entice them aud others to invade Her Majeſty's Do- 
minions, to the deſtroying of Her, and Her good Sub- 
jects ;, at leaſt to deprive and depoſe Her from the 
Stile, Honeur, aud Princely Name f Queen and 
Sovereigu of this and Her other Domimons ; or at 
leaſt thereby endeavour the Alteration of the Right 
of Succrſſion to the Crown, ſo bappily by Law ſet= 
tld upon Her Majeſty and Fer Succeſſors, Ry all 
which, they, and each of them were guilty, Art and 
Part, of the foreſaid Crimes of Trea/on, Rebellion, 
and Lese- Majeſty, at leaſt of Treaſonable Riſing and 
Convening in Arms, without Her Majeſty's Special 
Anthority firſt bad thereto ;, at leaſt of a moſt unlawo- 
ful Convocation in Arms, in a moſt dangerous and 
threaining Seaſon and in open Cerreſpondence with 
the ſaid Enemies and Invaders; to the Deftruftion of 
Her Majeſty's Government, and of the Quiet and 
Peace of Her Dominions, Which Crimes, all or any 
of them, being found proven againſt ail or any of 
the 3 Perſons, by the Verdict of an Ali xe, 
before the Lords, Juſtice- General, Juſtice-Cler-t, and 
Commiſſioners of Juſticiary; They, and each of them, 
onght to be condemn'd by Sentence and Doom of the 
ſaid Lords Commiſſioners, to forfault their Lands, 
Lives and Goods, as Traitors ;, and be otherways pu- 
niſhed in their Perſons and Goods, by the Pains of 
Law, ts the Example and Terror of others to commit 
the lite in Time coming. 


Sic ſubſcribitur, 


J A. STEUART. 


PU RS U ERS. 
Sir Janes Steuart, of Goodtrees, Her Majeſty's 
Advocate. 
Mr. William Carmicae!, one of Her Majeſty's 
Sollicitors. 
Sir Walter Pringle ; and 
Sir Francis Grant, 
Advocates 


Procurators in DEFENCE. 
Sir Patrick Home, 
Sir David Forbes, 
Sir James Steuart. 
Mr. Alexander Macleod. 
Mr. James Grabam, 


for High- Treaſon. 
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Mr. Waller Steuart, 

Mr. Jobn. Ec bingflen. 

Mr. Clin Mackenzie, 

Mr. Charles Cockburn ; and 

Mr. David Lauder. 
Advocates. 


My Lord Advocate judicially produced Her Ma- 


jeſty's Letter, authorizing and requiring his Lord- 


ſhip to raiſe and inſiſt in the aforeſaid Proceſs 3 
whereof the Tenor follows, ſuperſcribed thus: 


ANNE R. 

Right Truſty and Well-beloved, We greet 
* you well. Whereas James Stirling, Laird of Keir, 
« Arch hald Staten, Laid of Touch, Arcbibald Stir- 
Lung, Laird of Carden, Charles Stirling, Laird of 
© K:ipendavie, and Patrick Edmonſton, of News 
* town, were about the Time of the late intended 
** Invaſion apprehended by Warrants, for Suſpicion 
* of Treaſon, and treaſanable Practices, againſt Us 
„and Our Government; and have fince been com- 
* mitted by Warrants for High-Treaſan, Depoſiti- 
ons upon Oata having been made againſt them: 
* Our Will and Pleaſure is, and We do hereby 
© authorize and require you, to raiſe a Proceſs in 
* the ordinary Form, f ta the Commiſſioners of 
* Juſticiary, againſt them, and each of them, for 
the treaſonable Practices werewith they, or any 
of them, are, or ſhall be charg'd. And herein you 
are to tali e the Aſſiſtance of Sir David Dalrymple, 
« Mr. WVittiam Carmichael, Sir Walter Pringle, and 
© Sir Francis Grant, Advocates; or any twoof them, 
if neceſſary; and whoare hereby required to con- 
* cur with you accordingly. For all which, this 
„ ſhall be your Warrant.” Given at Our Caſtle at 
Windfor, the nineteenth Day of July, 1708, in the 


ſeventh Tear of our Reign. 


By Her Majeſty's Command, 


Subſcribed thus, SUNDERL AND. 
Directed on tbe Back thus, 
To Our Truſty and Well-beloved, 
Sir James Steuart, Our Advo- 
cate for Scotland. 


Which being read in Preſence of the ſaid Lords, 
Juſtice-General, Juſtice-Clerk,and Commiſſioners of 
Juſticiary, they ordained the ſame to be recorded. 


Sic ſubſcribitur, 
CROMERTIE, I. P. D. 


Thereafter, there was a Petition preſented to 
the ſaid Lords, by James Stirling of Keir, Archibald 
Seaton of Touch, Archibald Stirling of Carden, Charles 
Stirling of Kippendavie, and Patrick Edmonſton of 
Newtown, humbly ſhewing, © That the Petitioners 
being indicted at the Inſtance of Her Majeſty's 
« Advocate, for the Crimes of Treaſon and Leſe- 
« Majeſty; and this being the Day of their Com- 
„ pearance and Trial, they had according to the 
«* Privileges allowed toall the Lieges, and confirm'd 
„ by Acts of Parliament, made choice of the fol- 
« lowing Lawyers, to appear before their Lordſhips 
in their Defence; viz, Sir Patrick Home, Sir Da- 
« vid Forbes, Sir James Steuart, Mr, Alexander 
„ Macleod, Mr. Walter Steuart, Mr. James Graham, 

Mr, 
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Mr. Colin Mackenzie, Mr. Charles Cockburn, and 
« Mr. fb: Eipbingfton. And it being alſo uſual in 
« Caſcs of Treaſon, That Lawyers are publickly 
„ authorized and warranted to manage the Trials 
&« in their Pannels Defence; therefore humbly cra- 
« ving their Lordſhips would be pleaſed to allow 
« of the Petitioners Choice of the Lawyers above- 
© mentioned, and to authorize theſe Gentlemen 
accordingly, as the faid Petition bears. 
Which being conſider'd by the ſaid Lords, They, 
by their Deliverance thereon, allowed ſuch Advo- 
cates as the Pannels ſhould think fit to employ to 
appear and debate for them in the above-mentioned 
IndiAment ; they being already ſufictently autho- 
rized by Law for that Effect. 


. 578 
Sic ſabſcribilur, 


CROMERTIE, I. P. D. 


The ſaid Inlitment being read, and fully debated 
viva voce, in Preſence of the ſaid Lords, Pannels 
and Aſſizers; the ſaid Lords, Juſtice-General, Ju- 
ſtice Clerk, and Commiſſioners of Juſticiary, or- 
dained the Pannels to give in their Iaformation 
thereon betwixt and /Yednz/day's Night next: and 
Her Majeſty's Advocate to give in his, betwixt and 
Friday's Night thereafter, in order to be record- 
ed; and continued the Dyet till Monday next, 
at nine a Clock in the Forenoon ; and ordained 
the whole Aſſizers and Witneſſes to attend then, 
each of them under the Pain of one Hundred 
Marks; and the Pannels to be carried back to 


Priſon. 


INFORMATION for the Laird 
of Keir, and Others, againſt her Ma- 
Jeſty's Advocate. 


T is alledged for the Pannels, denying always 
the Indictment, and hail] Articles and Qualifi- 
cations thereof; 1. That the Indictment is not re- 
levantly libelled, in reſpect it does not condeſcend 
upon any Overt-Act or Deed done by them, that 
could poſſibly be ſtretched to infer the Pains li- 


belled ; and the Acts of Parliament libelled on, ex- 


preſly require ſuch Facts and Deeds, to inter the 
Pains of Treaſon therein mentioned. As 47 3. 
Parl. 1. James I. That none rebel openty or no- 
tourly. And A 14. Parl. 6. James II. bears, Aud 
if it bappens, any teiibin the Realm, open'y or no- 
tourly againſt the King lo Rebel, or mate War 
againſt the King's Lieges, againſt his Forbidding, &c. 
And Ad 2. Sefſ. 2. Parl. 1. Charles II. has theſe 
Words: And ſhall, by Writing, Printing, Preach- 
ing, or other malicious aud adviſed Speaking, ex- 
preſs or declare ſuch their Treaſonable Intentions, 
c. And the AF 1702. bears, That it hall be High- 
Treaſon, by Writing, Speaking, or any other manner 
of «way, to diſoton off impugn Her Majeſty's Royal 
- Authority, &c. Which Laws and generally all Laws, 
as well as the Nature of Crimes, require, That 
the fame ſhould be by expreſs Hu, Writs, or 
Decds: and not ſtrained by remote Inferences and 
Conjectures: And in the preſent Caſe, there is nei- 
there Nord, Writ, or Deeds condeſcended on, that 
could poſſibly be drawn to infer the Crimes li- 
belled. 


2. Whereas the Indictment bears, That the Pan. 
nels did convocate and convene in Arms, with 
others their Accomplices, and ſo did riſe and con- 
tinue in Arms, without Her Majeſty's Special Ay. 
thority firſt interponed ; and did levy War, and 
take up Arms againit Her Majeſty, Sc. It is an- 
{wered, That albeit Levying War agaialt Her Ma. 
jeſty, or riſing and continuing in Arms withour 
Her Majeſty's Authority, be undoubredly Treaſon 
when duly qualified ; yet there is no Circumſtance 
of Fact, Word or Writ, condeſcended on in the 
Indictment, that can be imagined to infer a Riſin 
in Arms, or Levying War againſt her Majeſty. And 
albeit the La ſtatutes anent Riſing in Arms, or Le. 
vying War generally; yet in all Libels duly found- 
ed thereupon, the Sublumption muſt condeſcend 
upon Particular Facts and Deeds, capable to be 
found and conſtrued a Riſing in Arms. The Com: 
mon Law expreſſes it thus: Qui injufſu Principis 
bellum giſſerit, deletlumdve habuerit, exercitum com- 
faraverit, And our Law, A 75. Parl. 9. Q; Ma- 
ry, explains what it is to riſe in Arms; viz, That 
no manner of Perſons allemtt to do, or rai? any 
Baud F Men of War, or Horſe or boot, vitb Cut. 
verins, Pijtclets, Pikes, &c. or ether Munition bel. 
lical cohalſomever, for Daily, Weekly, or Mobi 
Mages, in any Times to come, without ſpecial Licence 
in Writ bad of our Sovereign Lady, and Her Succeb 
[ers thereto. And Sir G:0rg Mackeiizie, in his Ob- 
ſervation on Ad 2, James I. defines Riſing in Arms 
thus: The Riſing of Men in warlike manner, by 
Muſtering them, or Forming them in Companies, or 
Swearing ibem to Colours, Nor are theſe Qualifi- 
cations by themſelves ſufficient, unleſs there be a 
formidable Number: And therefore he cites the 
Caſe of Macleod of Mut, Feb. 2. 1674, where 
the Lords of Juſticiary refuſed to ſuſtain the Arti- 
cles wherein it was libelled, the raiſing of Men, 
and diſpoſing of them under Colours, to be rele- 
vant 3 except it were alledged, that they were an 
hundred Men or upwards, and were under Co- 
lours, or muſtered under weekly or daily Pay. 
Whence it is evident, that the Riſing in Arms mull 
be by publick and notour Appearance of Compa- 
nies in Arms, ſo as their Deſign and Oppoſition to 
Authority could not be doubted; whereof the leaſt 
Shadow cannot be alledged in this Caſe, 

3. Whereas the Libel bears further, That the 
Pannels did gather themſclves together, with their 
Accomplices, 11 Arms, with Swords and Piſtols, 
and other offeaſive Weapons, in an open Corre- 
ſpondence with the ſaid Enemies and Invaders, at 
the veiy Time of the Invaſion. It is anſwered, 
That the ſaid Article anent Correſpondence is not 
relevantly libelled; their being no particular Con- 
deſcendance of any Acts of Correſpondence pass'd 
betwixt the Pannels and the Enemy, as is neceſſary 
to be condeſcended on for inferring the Crime l- 
belled. Correſpondence with the Enemy, in the 
Common Law, is taus expreſs'd; Quive hoſtib; 
nuncium literafvue mijeril, ſignumve dederit, fece- 
ritve dolo malo quo hoſtes conſilio juventur, And 
no ſuch Fa& or Qualifications can ever be pre- 
tended, or alledged in this Caſe and their meet- 
ing together ſo few in Number of near Relations 
and Neighbours, as it were lawful for them to do 
at all times, ſo the accidental Circumſtance of an 
imminent Invaſion could never render the ſame un- 
lawful, Nor could their Travelling together for 
ſome Space in the Country, be ſtrained to any De- 
ſign of encouraging Enemies, or to raiſe the Sub- 
j<as in Rebellion; whilſt they were no other ways 
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appointed or attended, than as they (and others of 
their Character) do uſually travel, in a moſt peace- 
able manner, without giving the leaſt Occaſion, by 
Word or Deed, to any Rebellion or Sedition. And 
as there was not then any Body of Men in Arms 
in the Kingdom, againſt Authority, to whom they 
could be imagined to reſort; fo it is an Evidence 
that they had no mind of Convocating themſelves 
againſt Authority, that they did not ule the Means 
in their Power, by convocating their Tenants and 
Followers in Arms, either for aſſiſt ing themſelves, 
or giving Count<uance and Encouragement to others 
on any ſuch Deſigns. 

4. Whereas the Libel mentions, That the Pan- 
nels did openly drink to the good Health of their 
Maſter, as they called him; who could be none 
elſe but the Pretender; it is no ways relevant. 1. Be- 
cauſe the drinking of any Perſon's Health is not a 
Crime, their being no Law again it. 2. There 
is no Perſon named, whole Hzalth is ſaid to be 
drunk; and therefore cannot infer any Crime. And 
the Gloſs put thereupon, That it could be no other 
but the Pretender, is only a Conjecture and uncer- 
tain Inference of the Purſuers ; which can be no 
wile ſufficient to fix a Crime upon others, who can 
only be anſwerable for what is clearly expreſs'd 
and declar'd by them, by plain Words, Writs, or 
Deeds. 

It was reply'd for the Purſuer, 1. That the Li- 
bel was molt relevant, in fo far as it did expreſly 
bear, That the Pannels did riſe and continue in 
Arms, without her Majeſty's Special Authority 
firſt interponed: And the ſaid A#? 5. Parl. 1. 
Car. II. declares it Treaſon ts the Subjects, or any 
Number of them, more or leſs, upon any Ground 
or Pretext cobatſomever, to riſe and continue in 
Arms, without His Maje/ty*, Special Authority. And 
the particular Qualifications and Circumſtances of 
their ſaid Riling in Arms, will appear from the 
Probation. 

2. The Pannels riſing in Arms, leaving their own 
Houſes, and marching n a Body thro? the Snires of 
Stirling and Perth, in Company with the other Per- 
ſons mention'd in che Libel, whereof ſome have 
been ſince denounced for not Compearance, to un- 
derly the Law therefore; at the ſame time that the 
Nation was threatned by an Invaſion of a French 
Fleet, with Land-Forces Aboard, cannot be under- 
ſtood to be upon any other Deſign, than on pur- 
poſe to encourage and ſtrengthen the Invaders, and 
in open Correſpondence with them, eſpecially whilſt 
the Pannels can adduce no reaſonable Cauſe for 
their ſo Coavocating and travelling together; and 
this was ſuſtain'd Treaſon in Caldwel's Caſe. 

3. The Laws libelled on, do not only make actual 
Riſing in Arms, and Levying War againſt the Sove- 
reign, to incur the Crimes and Pains of Treaſon, 
but likewiſe any Attempt fo to do: For any Attempt 
or Conatus in the Caſe of Treaſon, is to be puniſhed 
with the ſame Pains as the conſummate Crime, as 
the Law ſays, Eadem enim ſeveritate voluntatem ſce- 
leris qua eſfectum puniri ura voluerunt, And At- 
tempts are reckon'd as Treaſon in the Acts above- 
mention'd. 

4. The Libel bearing Art and Part, is ſufficiently 
relevant, notwithſtanding the Generality thereof, 
ſuch Libels being, exprefly ordained to be relevant 
by the Act of Parliament 151. Parl. 12. Ja. 16th. 
So that no Objection can be ſuſtained againſt the Li- 
bel as Irrevelant, upon theAccount of the Generality 
thereof, ſince Art and Part is libelled ; which takes 
off 4 CO for not particularly condeſcend- 
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ing _ the Pannels Acceſſion to the Crimes li- 
ad..." 

It is Duplyed for the Pannels to the Firſt, That 
albeit the Riſing in Arms without Authority be men- 
tion'd in General, to infer the Crime of Treaſon, 
ſince the Law could not deſcend to every particular 
Qualification, that might happen to infer Riſing in 
Arms to be Treaſon, but left the ſame to be deter- 
mined by the Judges competent : Yet the Purſuer 
of a criminal Libel muſt adduce ſpecial Qualifica- 
tions, and circumſtantiate Matters of Fact, that may 
be ſufficient to infer, That the Pannels did treaſona- 
bly riſe in Arms, or otherways the Libel cannot be 
ſuſtain'd. For as it could not be allowed to libel in 
General, that a Perſon is guilty of Murder, ſo no 
more can it be allowed to libel in General, that a 
Perſon is guilty of riſing in Arms without Authority; 
the Propoſitions in theſe Libels being equally found- 
ed in Law; but theSubſumption mult be cleared and 
qualified by circumſtantiate Matters of Fact, in- 
fert ing the reſpective Crimes; and if it were other- 
ways, theſe evident Inconveniences would follow. 

As, 1. That the Pannels would be deprived of 
the Benefit of Exculpations, which could not eaſily 
be brought to meet with general Libels; whereas 
ſpecial circumſtantiate Matters of Fact might have 
been more readily taken off by proper particular 
Grounds of Exculpation, whereby the Deeds con- 
deſcended on, might be applied to other reaſonable 
Cauſes, that might wholly exclude the animus delin- 
quendi, or dolus, requiſite in all Crimes. 

2, This Inconveniency would likeways be inevi- 
table, That the A ſſize would become Judge of the 
Relevancy, as well as of the Probation. For if the 
Libel bearing in General, the Pannels to be guilty 
of riſing in Arms againſt Authority, ſhould be 
ſuſtain'd, and the Qualifications left to be determin'd 
by the Probation, then the Aſſize would be Judges 
both of the Relevancy and Probation; for they be- 
hoved to determine, whether the Qualifications 
ariſing from the Probation, did amount to a Riſing 
in Arms, or other Crimes, generally mention'd in 
the Statute: whence it might come to pals, that 
Pannels might be put to the Knowlege of an In- 
queſt upon irrelevant Crimes; and therefore Crimes 
ſhould be particularly ſubſumed, as Sir George 
Mackenzie obſerves in his Criminals Tit. Libels. 


Page 465. 


To the 24. it's Duplyed, That whether the Pan- 
nels Travelling for A Space from their own 
Houſes, either for Diverſion or Buſineſs, in the moſt 
peaceable Manner imaginable, had happen'd in the 
Time in the threatned Invaſion or not, could never 
alter the Nature of that Deed, ſince it cannot fo 
much as be pretended, that they were verſantes in 
licito; the Travelling in ſuch a peaceful Manner 
ſingly with Domeſtick Servants, being unqueſtiona- 
bly allowed by Law. And this Defence of the Pan- 
nels Travelling in their uſual Manner, and with 
their ordinary Equipage, was ſo evident of it ſelf, 
that the Purſuers acknowledged there could nothing 
culpable be inferred from it at other Seaſons; but 
that the Crime now inſiſted on, was founded, in 
that their Meeting and Travelling was the Time of 
the threatned Invaſion, when a Fleet of Enemies 
Ships was upon the Coaſt. And yet the Libel does 
not bear, that the Pannels knew of any ſuch Deſign, 
or that the French were actually upon the Coalt ; 
and without this Knowledge, the Circumſtance which 
the Purſuers inſiſt chiefly to make the Crime, was, 
as to the Pannels, no Circumſtance at all. So that 
the Libel ſhortly reſolves in the Pannels Travelling 
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with their ordinary Equipage, after their uſual way, 
in a peaceable Manner; which neither in common 
Senſe, nor in the Conſtruction and Interpretation of 
our Law, and Opinion of our Lawyers above-men- 
tion'd, can be pled a Riſing in Arms againſt Her 
Majeſty or Government, or give the Occaſion of 
the leaſt Suſpicion of any Intention that way. Nei- 
ther can Suſpicions, albeit there had been more evi- 
dent Grounds for them, be ſufficient to infer a 
Crime; the Law ſaying expreſly, That ex /u/pittont- 
bus nemo eſt damnandus, Leg. 5. F. de Pan. And 
whereas it is pretended, that the Pannels have given 
no reaſonable Account of their Progreſs and March 
at that Time; and therefore leaves place for the 
Purſuers Conjectures; the ſame is no ways of any 
weight to fortify the Purſuers Libel ; it being ſuffi- 
cient for the Pannels to alledge, That the meeting 
of a few Gentlemen, and Travelling with Swords 
and Piſtols, as they were hitherto uſed, docs not in- 
fer a Riſing in Arms. And to pretend that the Pan- 
nels ſhould give ſpecial Accounts of their Progreſſes, 
is plainly to found a Criminal Charge or Libel /uper 
inquirendis, and fo expreſly diſcharged by Law : 
And doubtleſs it is ſufficient for the Pannels to ſay, 
that their Meeting or Travelling together with ſuch 
ſmall Retinue, and in ſuch peaceable and unprovided 
Manner, could not give the leaſt Jealouſy to any 
Perſon whatſomever ; and if this Defence were not 
ſuſtained, the natural Liberty of the Lieges would 
be very much circumſcribed; and no Man could be 
ſure, but the Action of his Life which he intended 
ſhould be moſt innocent, ſhould be the molt fatal, 
as concluding him under Treaſon, and the worſt 
of Crimes. And the Practique in Caldwel's Caſe 
is greatly differenced from this, in that there was a 
conſiderable Body of Men with all ſorts of Arms 
actually in Rebellion againſt the Government at the 
Time; and that Caldewel, with his Aſſociates, like- 
wiſe of a Conſiderable Number, had intercepted 
common Poſts, and particularly fome Letters to the 
Earl of Egling!oun, a Privy-Counſellor, which was 
an Ouvert-Act, and ſufficiently declared their bad 
Deſign ; beſides theſe Sentences were reduced, and 
the Perſons reſtored per modum Juſticiæ. 

To the 3d. it is Duplyed, That albeit it be gene- 
rally received by Lawyers, that Attempt or Conatrs 
in Treaſon is puniſhable as Treaſon ; yet that is ne- 
ver to be underſtood of a naked Deſign or aus 
animi ; the Law ſaying expreſly, that Cogizationis 
penam nemo patitur Leg, 18. F. de Pen, and nemi- 
nem qui male facere voluit plefi equum eſt niſi quod 
fatum voluit etiam fecerit. But that Voluntas or 
Conatus memion'd in Law, muſt break out into an 
external Act; if not conſummating the intended 
Crime, at leaſt in choating the ſame, ſo as to be- 
come a Deed obvious to the external Senſes, before 
it can be ſubjected to the Cenſure of human Laws. 
And albeit Dolus or Propoſitum be requiſite in all 
Crimes; yet not as it is latent in the Mind, but as 
it is expreſs'd and declar'd by an external Act. And fo 
Mattheus de Crim. in Proleg. ſays, Dolo contrahi crimen 
diximus, per dolum autem factum doloſum intelligimus, 
As it is clear by the expreſs Statutes libelled upon, 

particularly the ſaid A 29. e. 2. Parl. 1/t Ch. II. 
That Treaſonable Intentions ſhould be expreſſed and 
declared by Writing, Printing, or adviſed Speaking, 
before the ſame can be ſaid to have inferred the 
| Pains mention'd in the Act; yea, even where there 
was Writing alledged upon; yet in Mr, Rover! 
Caddel's Caſe, that was not found ſufficient to infer 
the Crimes in the Statute, unleſs it ſhould have been 
qualified, that the Writing was publiſhed, and out 


of the Writers's Hand, whereby the Attempt would 
become manifeſt ; and in the Caſe of an Ouvert- Ad 
which was the Point upon which Balmerino's Trial 
proceeded; and without which, no Crime could 
have been found againſt him. And in the preſent 
Caſe, as the Pannels had truly no manner of ill 
Deſign, ſo no external Act whatfomever is, or can 
be condeſcended on, either of Word or Deed, that 
infers any Deſign of the Pannels to oppoſe Autho. 
rity, or to act any thing contrair to Law, or their 
Duty to the Sovereign ; for as they uſed their 
natural and innocent Liberty of Travelling in a 
1 Manner with their near Relations and 

eighbours, for their Diverſion or Buſineſs, ſo when 
they were called by Authority, they did not abſent 
or withdraw themſelves, but readily appeared and 
gave Obedience, upon the firſt Citation, 

To the 444. it is Duplyed, That the Libelling 
of Art and Part, is not ſufficient to exclude the Ob. 
jection upon the Generality of the Libel, becauſe 
Art and Part relates tothe particular criminal Facts, 
and Qualifications thereof libelled, and includes an 
Alternative, that the Perſon complain'd upon, was 
either Actor, or Art and Part of the criminal Fats 
and Deeds particularly libelled. Which general and 
indefinite Qualification of Acceſſion, Law and Cul- 
tom had not allowed, without a more ſpecial Con- 
deſcendence of the Parties Acceſſion to the Deeds 
libelled, which could only be certainly and diſtinctly 
known by the Probation : But till that does not 
take off the Neceſſity of ſpecial Condeſcendences of 
the Qualifications that make up the principal Crime 
libelled, without which Pannels could not have the 
Benefit of Exculpations; nor could the Relevancy 
be determined by the Judges, but remitted with the 
Probation to the Aſſize, which always has been 
cautiouſly ſhunned as of dangerous Conſequence, 
And in the preſent Caſe, the ſuſtaining of the Libel 
in the Generality thereof above-mention'd, would be 
a molt dangerous Preparative; it being evident, that 
if a few Gentlemen, Meeting and Travelling toge- 
ther with their ordinair Retinue and Equipage, 
which is generally with Swords and Piſtols, could 
be thought to fall under the Act of Parliament, of 
Riſing in Arms without the Sovereign's Conſent, no 
Gentleman in the Kingdom could be free from 
Grounds of a Criminal Proceſs, if the bearing ſuch 
Weapons ſhould be conſtrued a Riſing in Arms; and 
few or many, making no Difference, as the Purſuer 
contends, it would neceſſarily follow, that two or 
three Perſons meeting or Travelling with Swords 

or Piſtols, might be liable to a Proceſs of Treaſon, 
as riſing in Arms without Authority; which were 
moſt abſurd, and of dangerous Conſequence to the 
Lieges. And as no Company can ever be found 
to have met and travelled in a more peaceable and 
inoffenſive manner than the Pannels have done, 
doing no Injury by Word or Deed, to any Per- 
ſon whatſomever, and travelling in ſuch a ſimple 
Manner, as did exclude all imaginable Jealouſy 
of their having any Warlike Deſigns, or creating 
the leaſt Diſturbance to themſelves or others, and 
giving a ready Obedience when called by Autho- 
rity on a ſimple Citation : So they ought to be 
"288 from the ſaid groundleſs and irrelevant 
bel. 

The Pannels ſhall not take up the Lords Time 
in informing more particularly upon the other 
Circumſtances of the Libel, ſuch as drinking of 
Healths, Correſpondence, and enticing of the Coun- 
try ; by reaſon that my Lord Advocate did not in- 
ſift upon theſe in the Debate, but only pretended 

to 
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to have libelled them as Aggravations, which is of 
no Moment in a Proceſs of Treaſon, and can be of 


no manner of Effect in this Caſe, where the Crime 


ibelled is ſo manifeſtly elided. Sic ſubſcribitur, 
ons. : Alexr, Macleed. 


Information for ber Majeſty's Advocate 
againſt the Lairds of Keir, Touch, 
and others, now Priſoners m the 
Tolbooth of Edinburgh. 


ER Majeſty's Advocate, holding the Indict- 

— 5 ca Saver and here premifed, be- 
tore he offer to anſwer and remove the Exceptions 
and Objections made againſt it for the Defenders ; 
takes leave to remember what cannot well be forgot, 
That the Occaſion of the preſent Trial was an actual 
Invaſion of an Enemy - Fleet with French, Irifh and 
Popiſh Forces aboard, in March laſt, threatning an 
imminent Invaſion upon our Coaſt, to deſtroy her 
Majeſty, and all her good Subjects, and ruin our 
Religion, Laws and Liberties. : : 

Which Invaſion was the more formidable, that it 
was intended and carried on by Papi/ts and French, 
and by 1riſþ Pajiſts, the Dregs of both, which are 
certainly che worſt Characters that can be appte- 

ded in an Enemy. 

be he we ſtood * threatned by ſuch Enemies 
that had riſen up againſt us, and were ready to 
ſwallow us up quick, fo that the Waters had over- 
whelmed us, and the Stream had gone over our 
Soul, if GOD had not appeared for us; and Her 
Majeſty, by his Bleſſing upon her careful and maſt 
vigilant Conduct, interpoſed for our Delivery, and 
when the Enemy was upon our Coaſt, and ready 
to enter our Firth, and when all good Men were 
in the greateſt Suſpence of the ſaddeſt Apprehen- 
ſions of what might enſue, by turning our Country 
at leaſt to a Field of Blood, and Scene of all Con- 
fuſions and Miſchiefs: Yet there were found amongſt 
us, even among Scors Proteſtants, a Knot of Men 
who may juſtly ſeem to have wiſhed and longed for 
that which all Men beſides feared, 

It is now indeed made an Argument to excul- 
pate, that they were ſo few; and yet it may far 
more reaſonably to be wondered, that there was 
ſo much as one Man to be found of ſuch a deſpe- 
rate Reſolution and Practice. 

The Five Gentlemen now in the Pannel, being 
of the Knot mentioned, fo ſoon as this Invaſion was 
noiſed abroad, and when it was brought juſt upon 
our Coaſt, then they think fit to leave their Houſes, 
and going with their Horſes and Servants, and all 
well armed with Swords and Piſtols, and other in- 
vaſive Weapons, they rife and continue in Arms, 
without any lawful Authority interpoſed : And thus 
appearing in Arms, and marching from Place to 
Place in ſeveral Shires, and for ſeveral Days and 
Nights, as it were in Correſpondence with the 
foreſaid Invaders, did what in them lay (if not to 
riſe to their Aſſiſtance, at leaſt) to diſturb Her Ma- 
jeſty's good Subjects, from the Oppoſition and De- 
ſence that was at that Time fo neceſſary. 

I's true, when their Hopes were diſappointed, 
then they ſhrunk home, and ſuch of them as had 
more to loſe than they knew how to fave other- 
ways, compeared and rendred when called z when 
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others of them that had no more Guilt, but leſs to 
loſe, thought fit to retire and abſcond : Whereupon 
Her Majeſty moſt juſtly ordered, that the Perſons 
now in the Pannel ſhould be brought to this pre- 
ſent Trial. | 

The Indictment exhibit againſt them, founds, 
upon molt plain and poſitive Laws and Acts of 
Parliament, That none rebel openty againſt the King's 
Perſon or Gevernment ; That none levy War and take 
up Arms againſt the King and His Government, And 
that for any of the Subjects, more or fewer, to riſe 
and continue in Arms upon any Pretext, or to at- 
tempt the fame without His Majeſty's ſpecial Au- 
thority firſt interponed, it ſhall be High-Treaſon 1 
and that if any levy War, or take up Arms againſt 
the King, or entice Strangers or others to invade, 
and expreſs and declare ſuch treaſonable Intentions, 
be ſhall be adjudged a Traytor, and puniſhed as in 
the Caſe of High-Treaſon. And then the Indictment 
ſubſumes in the very Terms of the Law, That 
at ſuch a Time, and in ſuch a Manner, and with 
the other Circumſtances mentioned, the Defenders did 
attually riſe and convene, and continue in Arms with- 
out Her Majeſty's ſpecial Authority firſt interponed ; 
which in Law is juſtly conſtrued to be the Levying of 
War, and taking up Arms againſt Her Majeſty, and 
did plainly appear to be in à real Correſpondence with, 
ard for the Encouragement of the French Invaders ; 
whom thereby, and otherways they did entice, to the 
invading of Her Majeſty's Dominions, and the de- 
ſtroying of Her and al Her good Subjects: Of which 
Crime the Defenders being Actors, Art or Part, ought 
to be puniſhed with the Pains of Law. 

To this Indictment the Defenders made Anſwer, 
denying the Crime libelled with all its Qualifica- 
tions; that the Indiftment is not relevant, in re- 
ſpect it doth not condeſcend upon any Ouvert - Act 
or Deed that can be itretched to infer the Crime, 
or any treaſonable Intention; and that all the Acts 
of Parliament libelled upon, require ſuch open 
Facts and Deeds; and the Act of Parliament, 
Car. Il, Parl. 1. Sef. 2. requires expreſly, That by 
Writing, Printing, Preaching, or other malicious and 
adviſed ſpeaking, ſuch treaſonable Intentions ſhould be 
expreſſed er declared; nothing of which can be found 
in this Caſe, 

To which it is replied, 1. That it is granted, 
That neither inward Thoughts nor Intentions, un- 
leſs ſome way expreſſed or declared, can be made 
criminal, and far leſs treaſonable; but on the other 
Hand, when the Law and Acts of Parliament does 
ſet down a ſpecifick palpable Deed, ſuch as riſing 
and continuing in Arms, which is viſibly an open 
Ouvert- Act, and requires no more for the decla- 
ring of the Rebels Intention, ſave his ſo riſing 
and continuing in Arms, without having Her Ma- 
jeſty's Authority interponed; what more can be 
required, either as to the Ouvert Act, ſince the Fact 
it ſelf is truly and openly ſuch; or as to the Cer- 
tainty of the Parties Intention when the Law 
hath aſcertained it, viz, By the want of Autho- 
rity z which is plainly the preſent Caſe ? But 2. 
It is to be adverted, That our old Laws libelled 
upon, do indeed bear open and notour Rebellion: 
As likeways, The levying of War againſt the King 
and His Perſon and Government : But theſe Laws 
having been found very liable to the very Excep- 
tions that the Defenders now make againſt the 
Indiment, when in the Year 1661 this came to 
be conſidered, and the Parliament judged fit to 
aſcertain and define the Crime of Treaſon, ſo as 
every Man might moſt plainly underſtand it, and 
M mmm 2 that 
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that there could be no Place for any of the for- 
mer Evaſions: The Act of Parliament condeſcends 
upon riſing and continuing in Arms, as the very 
open and Ouvert Act requiſite to the Crime; and 
withal fixes the treaſonable Intention, upon this one 
Qualification, That the riſing and continuing in 
Arms, is without His Majeſty's Authority interpo- 
ned, a Negative that proves it ſelf, and requires 
no other Evidence. 3. As to what the Act of Par- 
liament, Car. II. Par. 1. Sef. 2. Cap. 2. requires, 

That ſuch treaſonable Intentions ſhould be e aud 
declared; theſe Words are plainly ſubjoined to a 
long Enumeration of ſeveral Points and Kinds of 
Treaſon, and are certainly only to be applied to 
the Caſes wherein the Intention may be doubtful, 
but can never in any good Senſe or Reaſon be ap- 
plied to ſuch Deeds as the Law itſelf declares to be 
open and to import the Intention, ſuch as riſing 
and continuing in Arms, levying of War, or tak- 
ing up Arms, where both the Deed and the Inten- 
tion are manifeſt, and by Law declared and con- 
demned. And in effect to alledge, where there is 
an open riſing in Arms, or a levying of War, or 
the Maintaining a Fort or Garriſon, That yet the 
Intention ſhould be deſiderate, where the Law re- 
quires no more to prove, but that it is done with- 
oat Authority, is viſibly abſurd. | 

Secondly, Where it is objected, that albeit riſing 
and continuing in Arms without Her Majeſty's 
Authority be undoubtedly Treaſon, yet it muſt ſtil] 
be qualified by ſome Circumſtances of Fact, Word 
or Writ, to infer the Intention; and to libel riſing 
in Arms is but general, and it ought to be cleared 
by ſome particular Fact and Deed libelled, to make 
the riſing criminal. Thus the common Law ſays, 
Qui injuſſu principis bellum geſſerit, delectumve ha- 
buerit exercitum Comparaverit, &c. And our Act 
of Parliament, Q. Mary, explains the Matter, viz, 
That no Man raiſe Bands of Men of Weir on Horſe 
or Foot, with Piſtols and other bellical Arms, for 
daily or Monthly age, without ſpecial Licence, &c. 

To all which it is anſwered, that it is granted by 
the Defenders, that rifing and continuing in Arms, 
if duly qualified to be againſt Her Majeſty, is un- 
doubredly Treaſon: But then it is not as evident, 
that all the Qualification that the Act of Parlia- 
ment requires, is, that the ſame be done without 
Her Majeſty's Authority? So that where the Qua” 
lification is ſo plainly Defined, to require any far- 
ther, is to impoſe on the Law. It's true, that the Act 
Queen Mary, ſpeaks of raiſing of Bands of Men 
of Weir, and keeping them under Pay; and the 
Common Law may alſo have ſomething of that 
Nature. But if the Act of Parliament 166 x, thought 
fit fo far to ſecure the Prerogative as to cut ſhort 
and forbid all riſing in Arms without Her Majeſty's 
Authority, under the Pain of Treaſon, is not this 
plain Law, which the Defenders could neither miſ- 
ken, nor ought to have tranſgreſſed? 

The Cafe of Aſint is much inſiſted on, That 
it was not found to be a treaſonable Riſing, unleſs 
there had been more than an hundred Men con- 
vened, and muſtered under Colours and Pay. But 
1. A Practick cannot change the Law. 2. The Rea- 
ſon of that Practick is manifeſt, viz. That A/ints 
Convocation was covered with another Colour and 
Pretext, and was certainly not againſt the Govern- 
ment; and therefore the ſaid Qualifications were 
required, which doth no ways hold in this Caſe. 

For to deal plaialy, and to cut off all the Defenders 
groundleſs Pretexts, that they were only innocently 
convened, that they had no Arms, but ſuch as are 


ordinary and allowed to Gentlemen in their Tra- 
velling; that they were only a ſmall Number of 
Friends and Neighbours for their Diverſion and Re. 
creation: That they had no Correſpondence with 
the Invaders, tho' their meeting and travelling to- 
gether happened about that Time: And /a/ily, that 
if they ſhould be overtaken on the Fact and Deed 
libelled againſt them, none could be in Safety to 
travel with Arms, even in the ſmalleſt Company. 

To all this it is anſwered, 1. For all that the De. 
fenders have alledged or can alledge for Excuſe, 
yet their meeting and marching in Arms, at the 
Time and Manner that they did, is generally un. 
der this Prejugee by all that ever heard it, that it 
was at leaſt the height of Folly, and had the wort: 
of Appearances. | 

But 2. If the Defenders would have the Deed 
to be conſidered with all its Circumſtances, it is 
not declined. Now as to the Deed it ſelf, it is 
open and palpable, viz. riſing and continuing in 
Arms. 2. It has all the Qualification that Law re- 
quires to make it criminal, viz, That it was with- 
out Her Majeſty's Authority being interponed. But 
3. Admit of all the Circumſtances that the Defen- 
ders can alledge for alleviating, are they not only 
bare Suppoſition and Queſtion? What if they meer 
by Rencounter? What if they met for Diverſion ? 
Are not ſuch Meetings ordinary? And what was 
acted by them againſt the Government? All which 
do not import ſo much as one poſitive colourable 
Excuſe, Whereas to conſider the Deed certainly 
condemned in Law on the other ſide, with its un- 
deniable Circumſtances, viz, That the Defenders left 
their own Houſes, having no juſt Occafion to invite 
them abroad : That they met in ſuch a Company as 
perhaps all of them never met before; that they 
met well mounted, and with Swords and Piſtols of 
all ſorts, better appointed than moſt Men that go 
to War ; that they were thus well mounted and 
armed, beyond what the Law and Act of Parliament 
1693, allows to Men of their Faſhion, there being 
none of them qualified to the Government; that 
all this happened when the Invaſion was generally 
known, and juſt upon our Coaſt : That they march- 
ed backward and forward for ſeveral Days and 
Nights, as it were hovering in expectation of what 
they look'd after: That they did not at all diſſolve 
and go home, until their Hope of the Invaſion was 
loſt ; and that ſince ſeveral of them have abſconded. 
Can any Man lay and reflect upon theſe Things 
together, but he mult ſay, That beſides their being 
clearly Guilty in the Terms of Law as having riſen 
and continued in Arms without her Majeſty's Au- 
thority, which in the Conſtruction of Law, is to 
levy War againſt Her Majeſty, their Intencion was 
as treaſonable as the Law preſumes : ſo that upon 
the whole, this Judgment may be both righteouſly 
and fafely paſs'd in this Matter, viz. That their 
riſing and continuing in Arms at the Time and in 
the Manner, and with the other Circumſtances li- 
belled, without Her Majeſty's Authority firſt inter- 
poned, was Treaſon, unleſs they could exculpate, by 
at leaſt ſome colourable or probable Pretext, which 
they never can prove, or have ſo much as alledged. 

Nor could a Judgment of this Nature fo clearly 
founded, be of the leaſt ill Conſequence or Incon- 
venience, ſince every ordinary Meeting bears its 
own Excuſe z nor can indeed a lawful Meeting of 
this Sort be found without Excuſe, And further, 
it would ſecure the Government according to the 
true Intention of the Law, againſt all ſuſpicious 
and evil Deſigns and Attempts in Time W 

| T 
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The Defenders object, That the Indictment doth 
not libel relevantly, as to the Point of Correſpon- 
dence with the Invaders; which ſhould be quali- 
fied by a Condeſcendance on the particular Acts of 
Correſpondence; and, as the Common Law ex- 
preſſes it, That Hoſtibus nuncium literaſve miſerunt, 
ignumve dederunt, ſeceruntque dolo malo quo hoſtes 
confilio fuventur, ; 

To which it is anſwered; If Correſpondence 
with Invaders had been the principal Crime libel- 
led, the Defenders might have contended for ſuch 
a Condeſcendance quo mods they correſponded : But 
when the Correſpondence is only libelled, viz, an 
open and real Correſpondence, by their riſing at 
the ſame Time in Arms without Authority, that a 
Foreign Enemy was actually invading: This real 
Correſpondence, or this Correſpondence in re ipſa, 
is more than ſufficient ro make out the Preſumption 
of Law; viz, That their Riſing and Continuing in 
Arms without Authority, was plainly againſt Au- 
thority. If at the Time of the Invaſion, ſome 
Hundreds of diſaffected Perſons had got together in 
Arms; would it have been doubted, but that their 
getting together at that Time in Arms, without 
Her Majeſty's Authority, was really to correſpond 
with the Invaders, and to countenance and encou- 
rage them in their Invaſion, If then all the Diffe- 
rence be, that the Defenders did convene ina ſmall- 
er Number; it only remains to be conſidered, 
That the Act of Parliament doth expreſly declare 
againſt any Number, their Riſing and Continuing 
in Arms without Authority; and that the ſame is 
Treaſonable; which fully reaches the Number li- 
belled. 

As to what is added, of their being ſo ſmall a 
Number, and only armed in the ordinary Manner 
accuſtomed by Gentlemen Travellers; it is already 
anſwered, and withal it is certain, that the greateſt 
Milchiefs may have their Riſe from ſmall Begin- 
nings. And as for the Defenders, they were very 
early in their Appearance, and viſibly did what in 
them lay, both to encourage the Invaders, and to 
raiſe an Inſurrection in the Country: And it was 
only the Goodneſs of Gop, and her Majeſty's 
vigilant ConduQ, that cut off both their further 
Hopes, and the increaſing of their Numbers ; which 
might have been infallibly expected, if the Invaſion 
had ſucceeded. 

The Defenders take notice of that Part of the 
Indictment, which alledges, That they did openly 
drink the good Health of their Maſter, who could 
be none elle but the Pretender; which they alledge 
is no ways relevant to infer the Concluſion of the 
Libel. 

To which it is anſwered, That the foreſaid 
Drinking having been only mentioned in the Libel, 
for a further Illuſtration of the Defenders Intenti- 
ons, it is granted, that per ſe it is not relevant to 
infer a Crime. But, 2. Being joined with the other 
Circumſtances above mentioned, even in its doubt- 
tul Senſe, -it cannot be denied to import a further 
Diſcovery of theſe Gentlemens Intentions, in ap- 
pearing and continuing in Arms without Authori- 
ty; which (in Effect) is the principal Crime, ſuf- 
ficiently declared by the Act of Parliament itſelf, 
tho? it were not adminiculate by this and the other 
Circumſtances above-mentioned. 

The Defenders go on to reſume and anſwer the 
Charge brought againſt them; but the whole of 
the Matter being above abundantly cleared, it may 
ſuffice to notice, that they (till infiſt, That the Ri- 
ling in Arms libe!]ed without Authority, is but ge- 
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neral, and ſo could not infer the Crime of Treaſon, 
unleſs more particularly qualified: Whereas it is 
certain, that the Riſing in Arms is a ſpecifick Act; 
and of the which, if libelled circumſtantiately as 
to Time and Place, as it here is, makes a moſt 
particular Libel: and for qualify ing the Intention 
of the Act, and of the Riſers, all that the Law re- 
quires, is, That the riſing and continuing in Arms, 
be without her Majeſty's Authority firſt interpo- 
ned ; which, in the Conſtruction of Law, is to levy 
War againſt her Majeſty. 

The Defenders alledge, That to libel riſing in 
Arms in general, is no better than to libel Murder 
in general: But if Murder be libelled circumſtan- 
tiately, as to the Perſon murdered, and the Time 
and Place; the Libel is no doubt particular and re- 
levant, without any further Qualification. What 
then ſhould hinder, why riſing and continuing in 
Arms circumſtantiately libelled as to Time and 
Place, and plainly qualified as the Law requires, 
(viz, without her Majeſty's Authority) ſhould 


not alſo be a particular and relevant Libel of 


Treaſon ? 
But the Defenders ſay, That by ſuch a Libe 
they are deprived of the Benefit of Exculpation. 
But this is wholly groundleſs; it having been often 
ſaid, That if the Defenders can but qualify any 
probable Pretext for their riſing and continuing in 
Arms without Authority, to take of the Pre- 
ſumption of the Law, it ſhould be admitted. But 
when they can qualify no Pretext, nor can aſſign 
the leaſt probable Cauſe for their riſing and conti- 
nuing in Arms as they did, except it was to coun- 
tenance Invaders, or to raiſe Inſurrections within 
the Country; how is it poſſible, that this their 
riſing in Arms without Authority, as is libelled, 
ſhould not be Treaſon 2 Nor is there any thin 
here left to the Judgment of the Aſſize, ſave molt 
plain and palpable Matter of Fact; viz. That the 
Defenders roſe, and continued in Arms; which be- 
ing qualified as the Law requires, viz. That it was 
without her Majeſty's Authority, it inevitably pre- 
ſumes the treaſonable Intention ; which being fur- 
ther joined with the Circumſtances mentioned in 
the Indictment, cannot but evince to all Men, That 
riſing and continuing in Arms without Autho- 
rity, and in the Circumſtances above- mentioned, 
was an Ouvert-Act of Rebellion; ſpecially when 
nothing is, or can be adduced, to give it a more 
probable Interpretation. 

The Defenders inſiſt much, That they were not 
verſantes in Illicito; That they only went out for 
Diverſion, or Buſineſs, with their ordinary Arms 
and Servants : But what can be more Ilicitum, than 
to riſe and continue in Arms without Authority 
the very Deed forbid by the Law as Treaſonable? 
And what need of any further Qualifications of 
their Intention, ſince the Law makes without Au- 
thority to be ſufficient? And the Indictment doth 
alſo ſuperadd. moſt pregnant Circumſtances, to ve- 
rify their ill Intention? which are not ſo much as 
offered to be cavilled, except by, What if this? or, 
What if that? which plainly ſignify nothing. 

The Defenders ſeem to inſinuate, That they did 
not ſo much as know there was an invading Fleet 
upon our Coaſt : But it is ſo notour, that at that 
Time the Invaſion was univerſally known, and like- 
wiſe ſignified by a Proclamation That this Alledge- 
ance is manifeſtly diſingenuous. 

But the Defenders — alledge (Efo) That 
riſing and continuing in Arms, as they did, was 
ſuſpicious ; yet Suſpicions cannot found a * of 
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Treaſon. But the Defenders advert not, That it is 
not Matter of Suſpicion that is objected, far leſs 
their travelling with their ordinary Horſes, Arms 
and Equipage, as formerly they were wont; but 
plainly that at ſuch a Time, when the Country 
was openly invaded by a foreign and moſt formi- 
dable Enemy, they, being never qualified to the 
Government ſhould have run together in Arms, 
without her Majeſty's Authority; which is all that 
the Law requires to make them guilty, and which 
in Effect, with the other Circumſtances libelled, de- 
clares their treaſonable Intentions to a Demonſtra- 
£10N, 

The Defenders ſay, That their Cafe differs from 
Caldwal's: But albeit they may vary in ſome Cir- 
eumſtances, yet it's certain, that as to the main, 
Caldwal and his Complices were found guilty of 
Treaſon, only for their raiſing of about Thirty or 
Forty, and continuing in Arms without Authority, 
when there was another Party in the Country 
engaged in an open Inſurrection. So that the De- 
fenders have in like manner riſen and continued 
in Arms without Authority, when there was a far 
more dreadful Enemy imminent- upon our Coaſt, 
cannot but fall under the ſame Conſtruction. And 
that Caldtall's Proceſs and Doom was afterwards re- 
duced, fignifies nothing ; fince it was reduced for 
Reaſons wholly different and alien from the Caſe in 
Hand, and which are ſo well known, as they need 
not be repeated. | 

The Defenders do alfo endeavour to take off what 
was alledged from the Act of Parliament, That even 
the Attempt and Conatus in this Caſe is condemn- 
ed, by telling us, that this Conatus doth allo re- 

uire an Ouvert-Act. But to, it be ſo ; what more 
Quvert-AQ can be required, than open Riſing in 
Arms? And what Doubt can there be of the In- 
tention and Deſign, when both the Act of Parlia- 
ment, and the other Circumſtances of the Deed, do 
ſo fully clear it? And therefore it is in vain to no- 
tice either Caldwal's Caſe, wherein there was indeed 
no Sentence; or yet Balmerino's Caſe, where the 
Ouvert - Act was thought to be doubtful ; when the 
riſing and continuing in Arms is, in this Caſe, an 
Act both Ouvert in itſelf, and expreſly defined to 
be ſuch by the Act of Parliament. 

The Defenders are at ſome Pains to make it be- 
lieved, That the Libelling of Art and Part cannot 
ſuſtain this Indictment, But, 1. The Advocate ad- 
heres to his Indictment, as libelled and qualified 
with Art and Part. 2, Though Art and Part be 


| libelled, and the Act of Parliament makes it a 


Supplement for Relevancy in all Caſes; yet her 
Majeſty's Advocate finds no Neceſſity to enter 
further into that Debate, than to adhere as above; 
ſeeing that his Indictment is founded on clear Law, 
and that he as clearly ſubſumes in the Terms ot 
Law; viz. The riſing and continuing in Arms with- 
out her Majeſty's Authority interpoſed ; the Levy- 
ing of War, and taking up Arms againſt her Ma- 
jeſty, and open Correſponding with her Majeſty's 
Enemies, and our Invaders; and that not only by 
the abovementioned real Correſpondence, but even 
by enticing them other ways to invade, as ſhall be 
proven, if needful. All which are too manifeſtly 
Acts and Deeds of Rebellion, to need the con- 
ſtructive Support of Art and Part, further than 
chat Actor Art and Part, are perpetually connected 
together. 

And therefore, upon the whole, ſince, as hath 
been ſaid, the Country was (at the Time libelled) 
in the moſt imminent Hazard of a moſt deſtructive 


Invaſion ; and that at that very Time, the Defen. 
ders, to the great Surprize and Aſtoniſhment of all 
her Majeſty's good Subjects, did flee out in Arms 

and convene and march, and troop together in 
Arms, without her Majeſty's Authority, which in 
Law is ſufficientz and that with the other aggra- 
vating and moſt concludent Circumſtances above 
libelled, which were not offered to be taken of 
with any rational or probable Pretext: It appears 
to be without Queſtion, That the Defenders fall 
under all the Concluſions of the Libel, and ought 
to be made hable in the Pains thereof, 


Is Reſpect whereof, &c. 
Sic ſubſcribitur, 


JA. STEUART:. 
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URIA JUSTICIARIAS.D.N, 

Reginæ, tenta in novo Sefſionis Domo 
Burgi de Edinburgh, Yig:/ima ſecundo Dis 
Menſis Novembris, Milleſimo, Seftingente- 
fimo, Oftavo; per Nabilem & Potentem Ca- 
mitem, Georgium Comitem de Cromertie, 
Sc. Juſticiarium Generalem, & Hynorabiles 
Jiros Adamum Cockburn de Ormiſtoun, 
Tuſticiarium Clericum; Dominos Joannem 
Lauder de Fountainhall, Gulielmum An- 
ſtruther de ce, & Gilbertum Eliot 4- 
Minto; Magiſtrum Robertum Steuart de 
Tillicoutrie, & Magi/trum Jacobum Ertkine 
de Grange; Comm iſſionarios Tuſliciarii Didi. 
S. D. N. Reginæ. ; 


Curia Legitime Afirmata. 


Intran. 
James Stirling, of Keir. 
Archibald Seaton of Touch. 
Archibald Stirling of Carden. 
Charles Stirling of Kippendavie ; and 
Patrick Edmonſton, of Newtown, 


Indicted and accuſed at the Inſtance of Sir James 
Stevart, her Majeſty's Advocate, and as having 
ſpecial Warrant for that Effect, for the Crime of 
Treaſon and Leſe- Majeſty in manner mentioned in 
the Indiftment raiſed againſt them thereanent. 


PURSUERS. 
Sir James Steuart, her Majeſty's Advocate. 
Sir Walter Pringle, and | 
Sir Francis Grant, 
Advocates, 


Procurators in DEFENCE, 
Sir Patrick Home, 
Sir David Forbes, 
Sir James Steuart. 
Mr. Alexander Macleod. 
Mr. James Graham. 
Mr. Walter Steuart. 
Mr. Jobn Elphing$ton. 
Mr. Colin Mackenzie, 
Mr. Charles Cockburn, and 
Mr. David Lauder. 
Advocates, 
The 


1708. Scotland. 


The Lords, Juſtice-General, Juſtice-Clerk, and 
Commiſſioners of Juſticiary, having conſidered the 
Inditment at her Majeſty's Advocate's Inſtance, 

inſt James Stirling of Keir, Archibald Seaton of 
Noch, Archibald Stirling of Carden, Charles Stirling 
of Kip pendavie, and Patrick Edmonſton of Newtown, 
Pannels, with the foregoing Debate thereon; 
THEY FIND, The ſaid Pannels, their riſing 
and continuing in Arms without her Majeſty's Au- 
thority, and actual Correſponding with an open 
Enemy upon the Coaſt, ready to invade this Part 
of Great Britain called SCOT LAND, Relevant 
to infer the Pains of Treaſon libelled againſt the 
Pannels; and repel the whole Defences proponed 
for the Pannels, and remit the whole to the 
Knowledge of an Aſſize. 


Sic ſubſcribitur, 
CROMERTIE, I. P. D. 


The ſaid Lords, for ſeveral Cauſes and Conſi- 
derations, continued the Dyet of the ſaid Cauſe 
ill Three a-Clock in the Afternoon; and ordained 
Aſſizers and Witneſſes to attend then, ilk Perſon 
under the Pain of one hundred Merks, and the 
Pannels to be carried back to Priſon, 


Poſt Meridiem. 
URIA JUSTICIARIAS.D.N. 
Reginæ, tenta in novo Seſſionis Domo 
Burgi de Edinburgh, Vigeſimo ſecundo Die 
Menſis Novembris, Mille/imo, Septingente- 
ſimo, Oftawo; per Nobilem & Potentem Co- 


mitem, Georgium Comitem de Cromertie, 


Sc. Juſticiarium Generalem, & Honorabiles 
Viros Adamum Cockburn de Ormiſtoun, 
Tuſticiarium Clericum; Dominos Joannem 
Lauder de Fountainhall, Gulielmum An- 
ſtruther de eodem, & Gilbertum Eliot de 
Minto; & Magiſtrum Jacobum Erſkine 
de Grange; Commiſſionarios Juſticiarii Dif, 
S. D. I. Regine, 


Curia Legilime Aſirmata. 


Intran. 
James Stirling, of Keir. 
Archibald Seaton of Touch. 
Archibald Stirling of Carden. 
Charles Stirling of Kippendavie z and 
Patrick Edmonſton, of Newtown. 


Indicted and accuſed at the Inſtance of her Ma- 
jeſty's Advocate, and as having ſpecial Warrant 
for that Effet, for the Crime of Treaſon and 
Leſe-Majeſty in manner mentioned in the Indict- 
ment raiſed againſt them thereanent, 


PURSUERS. 
Sir James Steuart, her Majeſty's Advocate, 
Sir Walter Pringle, and 
Sir Francis Grant, 
Advocates, 


Procurators in DEFENCE, 
Ut ante. 


ASSIZE. 
Sir Thomas Young of Roſebank. 
Jobn Hamilton, Portioner of Newbott'e, 


for High- Treaſon. 
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William Turnbul of Currie. 


James Kinloch of Stonyflate. 
James Deans of Woodbouſelie. 


Henry Niſbet, younger, of Dean. 

Sir James Fleeming of Rathobyre, 

Sir Jobn Clark of Pennycook. 

Jobn Hunter, Merchant in Edinburgh. 
David Cleland, Merchant there. 


James Gordon, Merchant in Edinburgh. 
Gilbert Campbel, Merchant there. 
Willam Duncan, Merchant there. 
Alexander Brown, Merchant there. 
Robert Walwood, Merchant there. 


The Aſſize lawfully ſworn, and no Objection of 
the Law made by the Pannels in the Contrary. 

The Purſuer for Probation adduced the Witneſ- 
ſes after Deponing, viz. 


Mr. David Fenton, in Dunkeld, aged forty Years, 
or thereby, married; ſolemnly ſworn, purged of 
partial Counſel, examined upon the Libel, depones, 
That about the Time libelled, being about the 
twentieth or twenty firſt of March; tho? he knows 
not the Pannels Names, yet, by their Faces, he re- 
members they were at his Houſe at Dunkeld, ſome 


of them two _ and ſome but one Day; that 


two of them, that came there on Sunday, went 
my on Monday Morning; viz. Carden and Kip- 
pendavie; and that the reſt went away from his 
Houſe on Tueſday. Depones, that all of them 
were in Arms; all of them having Swords, and 
ſome Piſtols : But he cannot remember how many 
Pair of Piſtols he ſaw. That nine of them own- 
ed themſelves to be Maſters; and that there were 
ſeven Servants 3 and that he ſaw no other Wea- 
pons but Swords and Piſtols, as ſaid is. Depones, 
That all the Maſters lodged in his Houſe ; but that 
the Servants and Horſes lodged in common Stables, 
Depones, That he did not hear any of them ſpeak 
of the Government, or the Invaſion that was then 
intended: And that he knows nothing of their 
Purpoſe or Deſign of coming to his Houſe, or 
why they were together. Depones, that when 
they went away, ſome of them went to the Eaſt 
Boat on the Water of Tay, in the way towards 
Perth; and others of them croſſed at the V 
Boat, in the way towards Strathbrand. And this 
is all he knows, and is the Truth, as he ſhall an- 


{wer to GOD, 
Sic ſubſcribitur, 
Da. Fenton. 
CROMERTIE. 


John Maccleran, Change-keeper at the Bridge of 
Turk, aged forty ſix Years and upwards, married ; 
ſolemnly ſworn, purged of partial Counſel, examin- 
ed upon the Indictment, and Interrogate, depones, 
That about the fifteenth of March laſt, he ſaw the 
five Pannels at his Houſe, but that he was not at 
Home when they came, and came Home the next 
Day: And that he ſaw with them, William Gra- 
ham, Alexander Steuart, Brother to Ardvorlich, 
and a Brother of Touch's ; and remembers of none 
others, but ſome Servants, whoſe Names he knows 
not. That they went away from his Houle the 
next Morning; and that all of them had Swords, 
and ſome of them had Piſtols; and ſaw them have 
ſome few Guns, but he knows not how many. De- 
pones, that he was not ſent on any Meſſage, nor 
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knows of none other there being ſent on any Meſ- 
ſage from his Houſe by the Pannels ; and that they 
went from his Houſe ſtraight Eaſtward towards 
Lenie : And that he did not hear them ſpeak of any 
Perſon that they expected to meet at his Houſe. 
Cauſa ſcientie patet. And this is all he knows; 
and is the Truth, as he ſhall anſwer to GOD. 

And being further Interrogate, it he heard the 
Pannels ſpeak of the Government, or of King 
James, or the Prince of ales, or of the French In- 
vaſion, or of their landing in any Place in the 
North; depones Negative. And this is alſo the 
Truth, as he ſhall anſwer to GO. 


Sic ſubſcribitur, 
John Maccleran, 


CROMERTIE. 


Daniel Morriſon, Servant to the Laird of Keir, 
aged twenty three Years or thereby, unmarried, ſo- 
lemnly ſworn, purged of partial Counſel, examined 
and Interrogate, depones, That about the Time li- 
belled, he ſaw the Pannels, with fome others to the 
Number of ten or twelve Horſe at Dunkeld, and at 
Appinadove, and at the Head of Lochearn ; and that 
they had Swords and Piſtols, but no other Weapons 
that he ſaw ; depones, That the firſt Place he ſaw 
the Pannels, was at a Place near the Bridge of Turk, 
and went then to Appinadove, and from that to 
Dunkeld; depones, that he heard, That there was 
one Campbell who commanded a Party at the Bridge 
of Allan, and that Keir being informed thereof, 
and that they deſigned to apprehend him and his 
Horſes, occaſioned his going away with his Horſes ; 
and that Touch was with him that Morning, and 
went along with him to Dunteld, and that they met 
Carden and Kippendavie at the Bridge of Turk; and 
that Newtown came there that Night, and from 
thence went all to Lochearn ; depones, he heard 
them ſpeak nothing of the pretended Prince of 
Wales, or of the Invaſion then intended ; and that 
Keir, Carden and Tous, came home together from 
Dunkeld ; and that to the beſt of the Deponent's 
Memory, it was on the 23d of March that they 
were at Dunkeld, and that he knows not what was 
the Occaſion of their parting ; and depones, That 
it was on the ſeventeenth of that Month that they 
went from Kzir : and depones that Carden and 
Newtown had neither Sword nor Piſtol that he ſaw, 
and that none of the Servants had either Piſtol or 
Sword, except Keir's Man, who had a Sword; and 
depones, That Tauch's Brother, who was in Com- 
pany had neither Sword nor Piſtol that the Depo- 
nent ſaw. Cauſa ſcientiæ patet. And this is the 
Truth as he ſhall anſwer to GOD. And depones 
he cannot write. Sic ſubſcribitur, 

Cromertie. 


Peter Wilſon, Servant to the Laird of Keir, aged 
thirty Years, or thereby, ſolulus, folemnly ſworn, 
purged of partial Counſel, examined upon the Li- 
bel, and Interrogate, depones, That about the ſe- 
venteenth Day of March laſt, Keir, accompanied 
with Touch and his Brother, and others, to the 
Number of five Horſe, came from Keir, and were 
that Night at the Bridge of Tark, where Carden 
and Kippendavie met thein, and went all of them 
next Day to Appinadove, where one Mr. Hay met 
them; depones, That the Occaſion of Kzir's going 
from his Houſe, was the Apprehenſions he had of 
being ſeized with his Horſes, by the Forces then 


7 Ann, 


lying at Stirling, as he heard. Being Interrogate 

if he heard the Pannel ſpeak any thing concerning 
the Government, the Prince of ales, and the in. 
tended Invaſion, depones Negative ; but that they 
heard that Admiral Bing had chaſed the French 
Fleet off the Coaſt, before they went from Kei; 
depones, That ſeveral of them had Swords and 
Piſtols, but cannot be poſitive whether Carden an 
Toucb's Brother had any or not; or if any of the 
other Servants had any, except the Deponent him- 
ſelf ; and that they had no other Weapons that he 
ſaw ; and depones, That it was at Lochearn, and not 
at Appinadeve, that Mr. Hay met them. Can 


ſcientiæ patet. And this is the Truth as he thall 


anſwer to GOD. Sic fubſeribitur, 
Patrick Wilſon, 
Cromertie, 


The Lords, Juſtice-General, Juſtice- Clerk, and 
Commiſſioners of Juſticiary, ordain the Aſſize pre- 
ſently to incloſe, and to return their Verdict to 
Morrow at twelve a-Clock, in the High Council- 
houſe, and the haill fifteen Aſſizers to be preſent 
each of them, under the Pain of two hundred Merks. 


URIAJUSTICIARIA, S. D. N. 
Regine Tenta in Prætoris Burgi de 
Edinburgh, YVige/imo tertio Die Men/is No- 
vembris milleſimo Septingenteſimo Oftavs per 
Nobilem & potentem Comitem de Georgiun 
Comitem de Cromertie, &c. Juſticiarum Ge- 
neralem, & Honorabiles Viros Adamum Cock- 
burne, de Ormiſtoun Juſticiarum Clericum, 
Dominos Joannem Lauder de Fountainhall, 
Gulielmum Anſtruther de Eodem, & Gilber- 
tum Eliot de Minto, & Magiſtrum Jacobum 
Erſkine de Grange, Commiſſionarios Juſti- 

ciarii Dit, S. D. N. Regine. 
Curia legitime affirmata, 


The ſaid Day, the Perſons who paſſed upon the 
Aſſize of James Stirling of Keir, and others, re- 
turned their Verdict in Preſence of the ſaid Lords, 
whereof the Tenor follows. 


Edinburgh, 22d November, 1708. 

The above Aſſize having incloſed, did choiſe Sir 
James Fleeming of Rathobyres their Chancellor, and 
Gilbert Campbell Merchant in Edinburgh, to be their 
Clerk. And having conſidered the Indictment pur- 
ſued at her Majeſty's Advocate's Inſtance, as having 
ſpecial Warrant from her Majeſty for that Effect, 
againſt James Stirling of Keir, Archibald Seatin of 
Touch, Archibald Stirling of Carden, Charles Stirling of 
Kippendavie, and Patrick Edmonſton of Newtown, for 


the Crime of Treafon and Lefe-Majeſty, with the De- 


bate thereupon, the Lords, Juſtice-General, Juſtice- 
Clerk, and Commiſſioners of Juſticiary their Interlo- 
quitor pronounced thereupon, and Depoſitions of the 
Witneſſes adduced, They all in one Voice Find the Li- 
bel not proven. In Witneſs whereof (written by the 
ſaid Gilbert Campbell) theſe Preſents are ſubſcribed by 
our ſaid Chancellor and Clerk, Day and Date aforc- 
ſaid. Sic fubſcribitur, James Fleeming. 

Gilb, Campbell, Clerk. 


After opening and reading of which Verdict of 
Aſſize, the Lords, Juſtice-General, Juſtice-Clerl, 
and Commiſſioners of Juſticiary, Aſſolzied the 
Pannels, and diſmiſſed them from the Bar: Where- 
upon they took inſtruments, Sic ſub/cribitur, 

| Cromertie, I. P. D. 
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CLXXXIV. The Trial of Henxy SACHEVERELL, D. D. 
upon an Impeachment before the Houſe of Lords for 
High Crimes and Miſdemeanors, February 27, 172, 


9 Ann. 


The Firſt Day, 


BOU T Eleven of the Clock the Lords 

came from their own Houſe into the 

Court erected in Meſtminſter-Hall, for 

the Trial of Henry Sacheverell, Doctor in 
Divinity, in the manner following. 

The Lord Chancellor's Gentlemen-Attendants, 
two and two. 

The Clerks of the Houſe of Lords, with the 
two Clerks of the Crown in the Courts of Chancery 
and King's-Bench. 

The Maſters in Chancery, two and two, 

Then the Judges. 

The Peers Eldeſt Sons, and Peers Minors, two 
and two. 

The Veoman-Uſher of the Houſe. 

The Gentleman- Uſher of the Black Rod. 

Then the Peers, two and two, beginning with 
the youngeſt Barons, 

The Serjeant at Arms, with his Mace, 

Then one of the Heralds. 

Then the Lord Chancellor alone. 

The Lords being ſeated in the Place for that Pur- 
poſe prepared in Meſtminſter-Hall, and the Com- 
mons in a Commitee of the whole Houſe being in 
the Seats prepared for them, and the Managers for 
the Houſe being at their Lordſhips Bar, the Serjeant 
at Arms made Proclamations as follow. 

Serjeant at Arms, O yes! Our Sovereign Lady 
the Queen doth ſtrictly charge and command all 
manner of Perſons to keep Silence, upon Pain of 
Impriſonment. 

Krjeant at Arms. O yes! Henry Sacheverell, 
Doctor in Divinity, come forth, ſave thee and thy 
Bail, or thou forfeiteſt thy Recognizance. 

Then Doctor Henry Sacheverell came to the Bar 
and kneeled z his Counſel, viz. Sir Simon Harcourt, 
Mr. Dodd, Mr. Phipps, Mr. Dee, and Dr. Hench- 
nan, ſtanding near him at the Bar; and riſing again 
by Direction of the Lord Chancellor, the Serjeant 
at Arms again made Proclamation as follows. 

Serjeant at Arms. O yes! Whereas a Charge of 
High Crimes and Miſdemeanors has been exhibired 
by the Houſe of Commons, in the Name of them- 
elves and all the Commons of Great Britain, a- 
gainſt Henry Sacheverell, Doctor in Divinity; all 
Perſons concerned are to take Notice that he now 
ſtands upon his Trial, and they may come forth, 
in order to make good the ſaid Charge. 

Lord Chancellor. Doctor Sacheve- 
Lord Coxper, rell, it is needleſs to give you any Di- 

5 rections concerning your Behaviour 
during the Time of your Trial, or the ordering 
was Defence, becauſe the Lords have not only al- 

wed, but aſſigned you the Counſel you deſired, 
ſome both of the Civil and Common Law, who 
* be _ to direct and adviſe you, not only in 

OL, V. 


the Subſtance, but Form of your Defence. The 
Lords have alſo made an Order for ſummoning all 
ſuch Witneſſes as you have 9 to appear 
for you. And that you might be the better able to 
—— for your Defence, you have had your Li- 

rty on the firſt Application for it, and giving Secu- 
rity for your Appearance; you have alſo had all the 
Time you thought fit to deſire, in order to prepare 
for your Defence: So that you ought ever to re- 
member, that their Lordſhips have uſed towards you 
all the Indulgence you could reaſonably expect. 


Then the Clerk, by Direction of the Lord Chan- 
cellor, read the Articles of Impeachment, Doctor 
Sacheverell's Anſwer, and the Replication of the 
Houſe of Commons, as follows, 


ARTICLES exhibited by the Knights, Citizens, 
and Burgeſſes, in Parliament aſſembled, in the 
Name of Themſelves and of all the Commons of 
Great Britain, againſt Henry Sacheverell, Doctor 

in Divinity, in Maintenance of their Impeach - 
ment againſt him for High Crimes and Miſde- 
meanors. 


Hereas his late Majeſty King William the 

Third, then Prince of Orange, did with an 
armed Force undertake a glorious Enterprize for 
delivering this Kingdom from Popery and Arbitrary 
Power; and divers Subjects of this Realm, well af- 
fected to their Country, joined with and aſſiſted his 
late Majeſty in the ſaid Enterprize : And it having 
pleas*d Almighty God to crown the ſame with Suc- _ 
ceſs, the late happy Revolution did take Effect, and 
was eſtabliſhed. And whereas the ſaid glorious En- 
terprize is approved by ſeveral Acts of Parliament, 
and amongſt others, by an Act made in the firſt Year 
of the Reign of King William and Queen Mary, 
intitled, An AF, declaring the Rights and Liberties 
of the Hubject, and ſettling the Succeſſion of the Crown ; 
and alſo by one other Act made in the fame Year, 
intitled, An Act for preventing vexatious Suits againſt 
ſuch as atted in order to the bringing in their Ma- 
jeſties, or for their Service; and alſo by one other 
Act made in the ſame Year, intitled, An Act for 2 
propriating certain Duties for paying the States Ge- 
neral of the United Provinces, their Charges for 
his Majeſty's Expedition into this Kingdom, and for 
other Uſes : And the Attings of the ſaid well-affetted 
Subjects in Aid and Purſuance of the ſaid Enterprize, 
are alſo declared to have been Neceſſary, and that 
the ſame ought to be juſtified. And whereas the 
happy and bleſſed Conſequences of the ſaid Revo- 
lution are, the Enjoyment of the Light of God's 
true Religion eſtabliſhed among us, and of the 
Laws and Liberties of the Kingdom ; the Uniting 
her Majeſty's Proteſtant Subjects in Intereſt and 
Affection, by a legal Indulgence or Toleration 
granted to Diſſenters; the Preſervation of her Ma- 
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jeſty's Sacred Perſon ; the many and continual Be- 
neſits ariſing from her Majeſty's wiſe and glorious 


Adminiſtration, and the Proſpect .of Happineſs for 


future Ages, by the Settlement of the Succeſſion of 
the Crown in the Proteſtant Line, and the Union 
of the two Kingdoms. Ang whereas the Lords Spi- 
ritual and Temporal, and Commons in Parliament 
aſſembled, did, by their Addteſs of the Seventeenth 
2 December, in the Year of our K One thouſand 
even hundred and five, lay before her ed fy the 
following Vote or Mb viz. That the Church 
of England, as by Law eſtabliſhed, which was reſ- 
cued from the extremeſt Danger by King William the 
Third of glorious Memory, is now, by God's Blaſing, 
under the happy Reigu of her Majeſty, in a moſt 
fafe and flouriſhing Condition; and that whoever goes 
about to ſuggeſt or inſiuuate that the Church is in 
Danger under ber Majeſty's Adminiſtration, is an 
Enemy to the Queen, the Church, and the Kingdom : 
And by their ſaid Addreſs did humbly beſcech 
her Majeſty to take effectual Meaſures for making 
the ſaid Vote or Reſolution publick, and alſo for 
puniſhing the Authors and Spreaders of ſuch ſe- 
ditious and ſcandalous Reports; and on the twen- 
tieth Day of the ſame December her Majeſty was 
pleaſed to iſſue her Royal Proclamation accordingly. 
Yet nevertheleſs the laid Henry Sacheverell preach'd 
a Sermon at the Aſſizes held at Derby, Auguſt the 
Fiftcenth, in the Year of our Lord One thouſand 
ſeven hundred and nine, and afterwards publiſhed 
the fame in Print, with a Dedication thereof; and 
the ſaid Henry Sacheverell alſo preach'd a Sermon 
at the Cathedral Church of St. Paul, before the 
Lord Mayor, Aldermen, and Citizens of London, 
on the fifth Day of November laſt, being the Anni- 
verſary Thankſgiving to Almighty God for the 
D-liverance from the Gunpowder-Treaſon, and for 
beginning the late happy Revolution, by giving 
his late Majeſty a fate Arrival here, and for com- 
pleating the ſame; by making all Oppoſition fall 
before him, till he became our King and Governor; 
which ſaid Sermon he the ſaid Henry Sacheverell 
likewite publiſhedi in Print, with a Dedication there- 
ot to Sir Samue! Gerrard, Baronet, Lord Mayor of 
the City of London; and with a wicked, malicious, 
and ſeditious Intention to undermine and ſubvert 
her Majeſty's Government and the Proteſtant Suc- 
ceſſion as by Law eſtabliſhed ; to detame her Ma- 
icſty's Adminiſtration ; to aſperſe the Memory of 
nis late Majeſty; to traduce and condemn the late 
happy Revolution; to contradict and arraign the 
Reſolutions of both Houſes of Parliament ; to cre- 
ate Jealouſics and Diviſions amongſt her Majeſty's 
Subjects; and to incite them to Sedition and Re- 
bellion. 


ee I. 


Ile, the ſaid Henry Sacheverell, in his ſaid Ser- 
mon preach*d at St. Paul's, doth ſuggeſt and main- 
tain, That the neceſſary Means uſed to bring about 
the ſaid happy Revolution, were odious and unjuſti- 
fiable : That his late Majeſty, in his Declaration, 
diſclaimed the leaſt Imputation of Reſiſtance : And 
that io impute Reſiſtauce to the ſaid Revolution, is to 
caſ black and odious Colours upon his late Majeſty 
and the faid Revolution. 


ARTICLE I. 
le, the ſaid Henry Sacheverell, in his ſaid Ser- 


mon preach*d at St. Paul's, doth ſuggeſt and main- 
tain, That the foreſaid Toleration, granted by Lat, 
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is unreaſonable, and the Allowance of it unwarray. 


able : Aud aſſerts, That be 4s a Falſe Brother with 


elatiau to Gad, Religian, ar the Church, who 


Toleration and Liberty of Conſcience : That © 
Elizabeth was deluded by Archbiſhop Grindall, * 


he” Kur eu calls g Falfe San of che Gurch, 
a Perfidieus Prelate, to the 7. 4 Bon of the oe 


vian Di(cghive : And that it is the Du 9 
be thunder out their Fcclefraſti Ae 
againſt Perſons intitled to the Benefit of the ſaid Ty. 
leration ; and inſolently dares, ar defies, any Power 
on Earth to Reverſe ſuch Sentences, 


ARTICLE it 


He, the ſaid Henry Sacheverell, in his ſaid Ser. 
mon preach'd at St. Paul's, doth falſcly and fedi- 
tiouſly ſuggeſt and aflert, That the Church of Evg- 
land is in a Condition of great Peril and Advenſiiy un. 
der ber Mygjefty's inillration; and in order ty 
arraign and blacken the faid Vote or Reſolution of 
both Houfes of Parliament, approved by ber Majeſty 
as aforeſaid, he, in Oppoſition thereto, doth ſuggeſ 
the Church jo be in Danger; end, as a Parallel, nen- 
tions a Vote, That the Perſon of King Charles the 
Firſt was voled to be out of Danger at the ſame Time 
that his Murderers were conſpiring his Death ; there- 
by wickedly and malicioufly infenuating, That the 
Members of both Houſes, «cho paſſed the ſaid Vos, 
were then conſpiring the Ruin of the Church, 


ARTICLE-Iv., 


He, the ſaid Henry Sacheverell, in his ſaid Ser- 
mons and Books, doth falſely and maliciouſly ſug- 
geſt, That her Majeſty's Adminiftration, both in Ac- 
clefiaſtical and vl Aﬀairs, tends to the Deftrufion 
of the Conſtitution : Aud that there are Men ef 
Characters and Sjations in Church and State who are 
Falſe Brethren, and de themſelves weaken, under- 
mine, and betray, and do encourage, and put it in the 
Power of others, cubo are profeſſed Enemies, to over- 
turn and deſtroy the Conſtitution and Eſtablifhment ; 
and chargeth her Majeſty, and thoſe in Authority un- 
der Her, bath in Church and State, with a general 
Male- Adminiſtration : And, as a publick Incendiary, 
he perſuades her Majeſty*s Subjects ta keep up a Di- 
ftinttiou of Fattions and Parties; inſtils growndle/: 
Jealouſies, foments deſtruciue Niviſions among them, 
and excites and ſtirs them up to Arms and Violence: 
And that his ſaid malicious and ſeditious Suggeſtion: 
may make the flronger Impreſſion upon the Minds d 
ber Majeſty*s Subjetts, he the ſaid Henry Sachevetell 
doth wickedly woreſt and pervert divers Texts and 
Paſſages of Holy Scripture. 


All which Crimes and Miſdemeanors the Com- 
mons are ready to prove, not only by the general 
Scope of the ſarne Sermons or Books, but likewitc 
by ſeveral Clauſes, Sentences, and Expreſſions in the 
ſaid Sermons or Books contained; and that he the 
laid Henry Sacheverell, by preaching the Sermons, 
and publiſhing the Books aforeſaid, did abuſe his 
Holy Function, and hath moſt gricvouſly offended 
againſt the Peace of her Majeſty, her Crown and 
Dignity, the Rights and Liberties of the Subject, 
the Laws and Statutes of this Kingdom, and the 
Proſperity and good Government of the fame, And 
the ſaid Commons, by Proteſtation, faving to them- 
ſelves the Liberty of. exhibiting at any time here- 


after, any other Article or Impeachment againſt 
the ſaid Hemry Sacheverell ; and alſo of replying to 
his Anſwers, or any of them, and of offering Proots 


of all the Premiſes, or of any of them, and of any 
other Article or Impeachment that ſhall be exhibited 
by them, as the Caſe, according to Courſe of Parlia- 
ment, ſhall require, do pray that he the ſaid Henry 
Sachevere!ll be put to anſwer to all and every the 
Premiſes ; and that ſuch Proceeding, Examination, 
Trial, Judgment, and exemplary Puniſhment, may 
be thereupon had and executed, as 1s agreeable to 


Law and Juſtice, 


the ANSWER of Henry Sacheverell, Doctor 
in Divinity, to the ARTICLES exhibited by the 
Knights, Citizens, and Burgeſſes in Parliament 
aſſembled, in the Name of themſelves and of all 
{v2 Commons of Great Britain, i» Maintenance 
of their Impeachment againſt him for High Crimes 
and Miſdemeanors. 


HE ſaid Henry Sacheverell, ſaving to himſelf 

all Advantages of Exception to the ſaid Arti- 
cles ſor theGenerality, Uncertainty,and Inſufficiency 
thereof, and of not being prujudiced by any Words 
or want of Form in this his Anſwer, admits, That at 
the Requeſt of George Sacheverell, Eſq; High Sheriff 
of the County of Derby, he preached a Sermon at 
the Aﬀizes held for that County, on the 15th Day 
cf Hugiſt, one thouſand ſeven hundred and nine; 
and that at the Deſire of the Right Honourable Sir 
el Garrard, Baronet, Lord Mayor of the City 
of London, he allo preached a Sermon at the Ca- 
taedral Church of St. Paul, before the ſaid Lord 
Mavor, and the Aldermen and Citizens of London, 
on the fifth Day of November laſt ; and that he 
cauſed rhe ſaid Sermons to be printed: But denies 
that he preached, or cauſed the fame to be printed 
or publithed, with any ſuch wicked, malicious, or 
ſeditious Intent, as in the Preable of the ſaid Ar- 
ticles is affirmed ; the ſaid Henry Sacheverell having 
been induced to print the Sermon he preached at 
Derby, at the Requeſt of the Gentlemen of the 
Grand Jury for that County, to whom he humbly 
preſumed to dedicate the ſame, as the moſt pub- 
lick Acknowledgment he was capable of making, 
tor the peculiar Honour he had received by their 
publick Approbation of that Sermon. And the 
id Lord Mayor having been pleaſed to exprels his 
good Liking of the ſaid Sermon preached at St. 
Pauls, the laid Henry Sacheverell, at his Requeſt, 
cauled the ſame to be printed, with a Dedication 
thereof to him, And for Anſwer to the ſaid Ar- 
ticles, humbly ſaith, * 


Anfever to Firſt Article. 
To the firſt Part of the firſt Article, the ſaid 


Henry Sacheverell denies, That, in his ſaid Sermon 
preached at St. Pauls, he doth ſuggeſt and maintain, 
that the neceſſary Means uſed to bring about the 
boppy Revolution were odious and unjuſtifiable. Nor 
doth he in any Part of that Sermon affirm any 
Thing concerning the neceſſary Means uſed to 
bring about the happy Revolution. The ſaid Henry 
Sacleverell is ſo far from reflecting on his late Ma- 
jeſty, or the happy Revolution, that he endeavours, 
in that Sermon, to clear the Revolution, and his 
late Majeſty, from the black and odious Colours 
which their greateſt Enemies has endeavoured to 
calt upon both. 

And as to that Part of the ſaid Article, whereby 
the ſaid Henry Sacheverell is charged with ſuggeſting 
aud maintaining, that his late Majeſty, in his Decla- 
retion, diſclaimed the leaſt Imputation of Reſiſtance ; 
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the ſaid Henry Sacheverell doth acknowledge him- 
ſelf to have made ſuch Suggeſtion; and declares, 
that he made it not in Diſhonour, but in Vindica- 
tion of his ſaid Majeſty. The Reſiſtance the ſaid 
Henry Sacheverell repreſents the late King to have 
diſclaimed, being ſuch a Reſiſtance as tended to the 
Conqueſt of this Realm, as plainly appears from 
that Part of his late Majeſty's Declaration which is 
referred to, and verbatim ſet forth at the Bottorh of 
the ſame Page, in which he mentions his late Ma- 
jeſty's declaiming any ſuch Imputation. 

Whether the ſaid Henry Sacheverell was miſtaken 
or not, in expreſſing himſelf as it the late King had 
diſclaimed any Imputation of Reſiſtance, when he 
the ſaid Henry Sacheverell meant thereby, that the 
late King diſclaimed the Imputation of a Deſign of 
Conqueſt, he humbly conceives, ſuch a Suggeſtion 


by him, plainly deſigned for the Honour of the 


late King, cannot in any reaſonable Conſtruction 
be thought a Reflection on his ſaid Majeſty, or 
deemed any Crime or Mifdemeanor, 

For the further Juſtification of what the ſaid 
Henry Sacheverell ſaid in Reference to his late Ma- 
jeſty's having diſclaimed any the leaſt Imputation of 
Reliſtance, the ſaid Henry Sachevereil humbly ob- 
ſerves, That in his late Majeſty's Declaration, the 
following Paſſages are contained : He have thought 
fit to go over to England, end to carry over With its 4 
Force, ſufficient, by the Bleſing of God, to defend 
ourſelves from the Violence of Evil Counſellors. 
We think fit to declare, that this our Expedition is 
intended for no other Deſign, but ie have à free and 
lawful Parliament aſſembled. 

As to the laſt Charge in the ſaid Article, the ſaid 
Henry Sacheverell denies, That be doth in his ſail 
Sermon ſuggeſt and maintain, that to impute Re- 
fiſtance to the ſaid Revolution, is to caſt black and 
odions Colours upon his late Majefly aud the ſaid 
Revolution, The Perions whom the ſaid Henry 
Sacheverell, in his Sermon deſcribes, as caſting black 
and odious Colours upon his late Majeſty and the 
Revolution, are not thoſe who impute Reſiſtance to 
the late Revolution, of whom the ſaid Henry Sa- 
chederell affirms nothing, but thoſe new Preachers 
and new Politicians, who tecch, in Contraiition 4 
beth Goſpel and the Laws, that the People have the 
Power veſted in them, the Fountain and Original 
of it, to cance! their Allegiance at their Pleaſure, 
and to call their Sovereigu to Account for Higb Trea- 
fon againſt his Subjects; nay, and to dethroxe and 
murder him for a Criminal, as they did the Royal 
Martyr by a Judiciary Sentence; who are Main- 
taimers of anti-monarchical Schemes, and of ſuch 
damnable Poſitions as are, by the Laws of Church and 
State, condemned for Rebellion and High Treaſon ; 
end who urge the Revolution in Defence of ſuch Prin 
ciples. Unleſs, therefore, thoſe who impure Re- 
ſiſtance to the Revolution, be the ſame with thole 
new Preachers and new Politicians above ſpeciticd, 
the ſaid Henry Secheverell affirms nothing concern- 
ing them. | 

The ſaid Henry Sacheverell, upon the ſtricteſt 
Scarch into his ſaid Sermon preached at St. Paul's, 
doth not find that he hath given any the leaſt 
colourable Pretence for the Accuſation exhibited 
againſt him in this firſt Article, but barely by his 
aſſerting the utter Illegality of Reſiſtance to the 
Supream Power 9 1 any Pretence whatſoever ; far 
which Aſſertion, he humbly conceives he hath the 


Authority of the Church of England, which in di- 
vers Paſſages of her Homilies, too large and too nu- 
merous to be kere ſpecified, but 3 laid Henry 
Sacheverell ready to be produced, 

r 


th taught and 
incul- 
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inculcated this Doctrine, as founded on the Word of 
God; particularly in the ſecond Part of the Sermon 
of Obedience, contained in the former Book of 
Homilies, ſet forth in the Time of King Edward 
the VIth, where are theſe Words: Here good Peo- 
ple, let us all mark diligently : It is not lawful for 
Iuferiors and Subjects in any Caſe to reſiſt and ſtand 
againſt the ſuperior Powers; for St. Paul's Words be 
plain, that <whoſoever withſtandeth, ſhall get to them- 
ſelves Damnation; for whoſoever withſtandeth, with- 
ftandeth the Ordinance of God. 

Which ſaid Book of Homiles is affirmed in one 
of the Thirty Nine Articles of Religion, which 
concern the Confeſſion of the true Chriſtian Faith, 
to contain a godly and wholeſome Doctrine, and is 
ordered to be read in Churches, by the Miniſters, 
diligently and diſtinctly, that they may be under- 
ſtanded of the People. And the ſaid Henry Sache- 
verell, in further Maintenance of the ſaid Doctrine 
and Poſition, contained in the Book of Homilies, 
and of the Authority of thoſe Books, faith, That 
by an Act of Parliament made in the thirteenth 
Year of the Reign of Queen Elizabeth, intituled, 
An AF fer the Miniſters of the Church to be of ſound 
Religion, 'tis enacted, That no Perſon ſhould there- 
after be admitted to any Benefice with Cure, except be 
ſhould firſt have ſubſcribed the ſaid Articles in the 
Preſence of the Orainary, and publickly read the ſame 


in the Parih Church of that Renefice, with Declara-- 


tion of his unfeigned Agent to the ſame, And that 
by an Act made in the fifth Ycar of her preſent Ma- 
wity's Reign, intituled, An Af for ſecuring the 
Church of England as by Law eſtabliſhed, it was 
cnacted, That the faid tt, made in the ſaid thir- 
tventh tear of the Reign of Queen Elizabeth, fbould 
remain and ve in full Force for ever; and be inſerted 
in expreſs Terms in any At which ſbould be made for 
ratifying the Union of the two Kingdoms of England 
and Scotland ; and therein declared to be an eſſential 
aud fundamental Part thereof. And the ſaid Act was 
accordingly inferted in expreſs Terms, in an Act 
tor the Union ot two Kingdoms; and thereby 
ratified and declared to be an cfſential and funda- 
mental Part thercof. 

And the ſaid Heary Sacheverell doth further hum- 
bly inſiſt, and is adviſed, that the aforeſaid Aſſertion 
is agreeable to, and warranted by, the Common 
Faw of Ez2/ad, and divers Acts of Parliament 
how remaing in full Force, 

The ſaid Ileum Secheverell doth with all Humility 
aver the Illegality of Reſſtance on any Pretence 
vhatſocver to be the Doctrine of the Church of 
Kugland, and to have been the general Opinion 
ot our moft orthodox and able Divines, from 
the Time of che Reformation to this Day: This 
Doctrine hath, in the moſt ſolemn Manner, been 
taught in that Univerſity, whereof he hath been 
jor more than tweaty Years a Member ; this hath 
been often, with publick Approbation of each 
Houle of Parliament, preached and printed; and 
in Terms of greater Force than any uſed by the 
fad Henry Secheverell, hath by the Right Reverend 
Fathers of our Church, dead and living, been a- 
vowed and maintained, 

And the ſaid Ilenm Sacheverel] was the rather in- 
duced to preach againſt the Doctrine of Reſiſtance of 
the ſupream Power upon the fifth Day of Nevember, 
becauſe on that Day the Church commemorates our 
Deliverance from the traiterous Attempts of re- 
bellious Papiſts, and becauſe the Lawfulneſs of re- 
fiſting the ſupream Power, was originally a Popiſh 
Doctrine; for which Reaſons, as he humbly con- 


ceives, the Rubrick of the Office appointed for 
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that Day, by her late Majeſty Queen Mary (of ec. 
ſed Memory) directs, That As the — bom 
be no Sermon, ſhall be read one of the ſix Homj. 
lies againſt Rebellion. 

Whilſt therefore the Church of England as by Law 
eſtabliſhed, is in a ſafe and flouriſhing Condition un- 
der her Majeſty's happy Adminiſtration, whilſt Po- 
piſh Tenets are by all good Proteſtants condemned 
and abhorred, whilſt the Laws of this Realm con- 
tinue in their full Force and Vigour, the ſaid oy, 
Sacheverell humbly hopes, that a dutiful Son g 
that Church, a ſincere Proteſtant, and a faithful 
Subject of her Majeſty, ſhall not ſuffer for aſſerting 
the Doctrine of Non-reliſtance of the ſuprean 
Powers, But if this Doctrine be declared errone- 
ous, and it ſhould pleaſe God that he ſhould ſuffer 
tor aſſerting it, he truſts that God will enable him 
to ſhew his ſteady Belict of this Doctrine, by a meek 
and patient Reſignation to whatever ſhall beta!) 
him on that Account. 


Anſwer to the Secenl Article. 


To that Part of the ſecond Article which charges, 
that he the ſaid Henry Sachevere!! doth tuyguit any 
maintain, that the Teleration granted by Low is . 
reaſonable, and the allowance of it unter Zl; 
the ſaid Henry Sachevere!? faith, That, upon the 
moſt diligent Enquiry, ke hath not been abc ro m. 
form himſelf that a Tolcration hath been granted 
by Law ; but admirs, that an Act did pats in the 
firſt Year of King//7/{om and Queen Man, entitu- 
led, An AF for exempting their Mejeſties Proteſte:: 
Subjetts diſſenting from the Church of England, fran 
the Penalties of certain Laws, Which Exemption 
the ſaid Jleury Sacbeverell doth not any where 
maintain or ſuggeſt to be unreaſonable ; or that the 
Allowance of it is unwarrantable ; but hoped, that 
he had prevented any ſuch Miſapprehenſion, by de- 
claring his ſincere Meaning in theſe Words, contained 
in his Sermon preached at St. Paul's; I <n17ild no! 
be here miſunderſtood, as if I intended to cajt the lead 
indidious Reflection upon that Indulgence which the 
Government hath condeſcended to give them, which 1 
am ſure all thoſe «who <viſh well to cur Church, are 
ready to grant to Conſciences truly ſcrupulous ;, tet 
them enjoy it in the full Limits the Law has pre- 
ſcribed them. 

If there be any other Expreſſions concerning To- 
leration, Wich may ſcem to carry a dubious Sent: 
in any other Parts of his Sermon, he hopes that 


they will not be applicd to the Exemption granted 


by Law, but will be interpreted agreeably to his 
avowed Approbation of that Law. 

And to tuch Part of the faid ſecond Article as 
charges, that the ſaid Henry Sacheverel} aſſerts, 
That he is a falſe Brother with Relation to God, Re- 
ligion, or the Church, cobo defends Toleration and 
Liberty of Conſcience ; he the ſaid Herry Sache- 
verell ſaith, That he having fo plainly declared 
himſelf in Favour of the Exemption granted by 
Law, when he blames thoſe, who, upon all Oc- 
caſions, defend Toleration and Liberty of Con- 
ſcience, cannot be thought to reflect on the Defen- 
ders of that legal Exemption or Indulgence which 
he himſelf approves and defends: He doth indeed 
ſuggeſt it to be one Part of the Character of a falſe 
Brother, ien all Occafions to defend Toleration and 
Liberty of Conſcience; and to excuſe the Separation, 
lay the Fault upon the true Sons of the Church, fer 
carryins Matters tos high. Which univerſal D-- 
fence of Toleration, and Excuſe of Separation, at- 


tended with the laying the Fault of ſuch Separa- 
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tion upon the true Sons of the Church, are by him 
point mentioned in one and the ſame Clauſe of 
the Sentence, and in one and the ſame Branch of 
the Character. So that his Reflection doth not 
extend to all who defend Toleration and Liberty 
of Conſcience, much leſs to thoſe who defend the 
Exemption granted by Law to Proteſtant Diſſen- 
ters; but to ſuch only, who at the ſame Time 
they defend univerſal Toleration and Liberty of 
Conſcience, do alſo excuſe the Separation, and lay 
the Fault thereof upon the true Sons of the Church, 
tor carrying Matters too high, And theſe he did 
then, and ſtill doth, with all Humility, conceive 
o be juſtly blameable, and, it Members of this 
Church, to be falſe Brethren. 

And as to that Part of the ſecond Article, where- 
ty the ſaid Henry Sacheverell is charged with 
afrting, That Queen Elizabeth was deluded by 
1rc44i/bep Grindall, to the Toleration of the Ge- 
avian Diſcipline ; he the ſaid Henry Sacheverell 
th, he humbly conceives he hath good Authority 
aon the Hiſtories and Monuments of thoſe Times 
ior ſuch Aſſertion; but whether he hath, or hath 
not, he humbly apprehends ſuch Aſſertion to be 
1» Proof of his maintaining or ſuggeſting, That 
the Exemption of Proteſtant Subjects diflenting 
om the Church of England from the Penalties of 
certain Laws, granted by an Act made in the firſt 
Year of the Reign of King William and Queen 
err, (which Exemption he ſuppoſes to be in- 
waded by the legal Indulgence or Toleration 
cranted to Diſſenters, mention'd in the Preamble of 
'he Articles, and by the Toleration granted by 
au, mentioned in this ſecond Article) is unrea- 
able, or the Allowance of it unwarrantable. For 
hc is humbly of Opinion, that there is a wide and 
maniſeſt Difference between a Toleration of the 
Gezevian Diſcipline, and an Exemption of Prote- 
tant Diſſenters from the Penalties of certain Laws; 
berween a Toleration allowed meerly by the Re- 
cal Power, and an Exemption granted by A& of 
Parliament; which Exemption he is fo far from 
thinking unreaſonable or unwarrantable, that from 
the bottom of his Hcart he wiſheth it, under the 
ame Reoftriftions and Limitations, extended to all 
ber Majeſty's Proteſtant Subjects throughout the 
hole Kingdom of Great Britain. 

And as to ſuch Part of the ſecond Article, 
whereby the ſaid Henry Sacheverell is charged with 
jcurrilouſly calling the ſaid Archbiſhop Grindall a 
falſe Son of the Church, and a perfidious Prelate ; 
the faid Henry Sacheverell humbly hopes, that any 
harſh Expreſiions he hath uſed concerning that Pre- 
late, may be rather excuſed, becauſe the ſaid Arch- 
biſhop having permitted Innovations to be ob- 
traded on the Church, did thereby incur the high 
Diſpleaſure of ſo good and pious a Princeſs as 
Queen E!izabeth, by whoſe Order he was ſuſpend- 
d, and continued under ſuch Suſpenſion to the 
Day of his Death. However, the ſaid Henry Sa- 
wevere!! preſumes, that no Words ſpoken of an 
Archbiſhop above one hundred and twenty Years 
net deceaſed, will, in Conſtruction of Law, a- 
mount to an High Crime and Miſdemeanor. 

And as to ſuch Parr of the ſecond Article, 
whereby the ſaid Henry Sacheverell is charged with 
mamtaining, That it is the Duty of ſuperior Paſtors 
& thunder out their Ecclefiaſtical Anathema's againſt 
Perſons entituled to the Benefit of the ſaid Tolera- 
en; he the faid Henry Sacheverell ſaith, That he 
coth not maintain or ſuggeſt that it is the Duty 
ct ſuperior Paſtors to — out Eccleſiaſtical 
Aiathems*s againſt Perſons entituled to the Benefit 
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of the Toleration; which Perſons, where he ſpeaks 
of ſuch Anathema's, are neither by him mentioned 
nor intended; but if the Expreſſions by him un- 
applied to any, muſt be determined to any one 
ſort of Perſons, he humbly conceives, that the Con- 
nection of his Diſcourſe will determine them 10 
thoſe ſchiſmatical and factious Perſons, who take 
Permiſſion for Power, and advance Toleration im- 
mediately into an Eſtabliſhment ; and ſuch ſchiſ- 
matical and factious Perſons, he humbly appre- 
hends, are not the Perſons entituled to the Benefit 
of the Act of Exemption, which was deſigned only 
to give ſome Eaſe to ſcrupulous Conſciences in the 
Exerciſe of their Religion. | 

And as to the laſt Part of the ſecond Article, 
whereby the ſaid Henry Sacheverell is charged with 
inſolently daring or defying any Power on Earth 
to reverſe ſuch Sentences ; the ſaid Henry Sache- 
derell faith, That the Sentence which he the ſaid 
Henry Sacheverell dares any Power on Earth to 
reverſe, is ſuch, and ſuch only, as is ratified in 
Heaven ; and ſuch Sentence he ſtill affirms to 
be by any earthly Power irreverſible ; and hopes 
it will not be thought Inſolence in him to at- 
firm, what he conceives would be Blaſphemy in 
any one to deny : And doth further acknowledge 
himſelf firmly to believe, that ſome Sentences pro- 
nounced by the Paſtors of the Church are ratified 
in Heaven; and that ſome Perſons exempted from 
Puniſhment by the particular Laws of the Land, 
may yet, by the Laws of Chriſt, be juſtly liable 
to ſuch Sentence; and that Schiſm, or a cauſcleſs 
Separation from a Church impoſing no ſinful 
Terms of Communion, is a Sin, which expoſes 
the Perſons guilty thereof to the Cenſures of the 
Church, 


Anfever to the Third Article, 


As to ſo much of the third Article, as char- 
ges the ſaid Herry Sacheverell, That he doth falje- 
ly and ſeditioufly ſuggeſt and ajjert, that the Church 
of England is in a Condition of greet Peril and 
Adverſity under her Majeſty's Adminiſtration ; and 
that, in order to arraign and blacken the ſaid Vete 
and Reſolution of both Houſes of Parliament, ap- 
proved by ber Majeſty, he, in Oppeſition therete, 
doth ſuggeſt the Church to be in Danger; the 
ſaid Henry Sacheverell denies that he hath either 
aſſerted or ſuggeſted the Church of England to be 
in a Condition of great Peril and Adverſity under 
her Majeſty's Adminiſtration ; but he doth freely 
acknowledge, that he hath in his Sermon ſuggett- 
ed, That when National Sins are ripened up to a full 
Maturity, to call dot Vengeance from Providence 
on a Church and Kingdom, debauched in Principles, 
and corrupted in Manners, and inſtead of the true 
Faith, Diſcipline and Worſhip, given over to all Li- 
centiouſneſs both in Opinion and Practice, to all Sen- 
ſuality, Hypocriſy, Lewdneſs, and Atheiſm, then cue, 
(that is evidentiv) all the Members of ſuch a Church 
or Kingdom, are in Danger in fuch deplorable Cir- 
cumſtances. And this Suggeſtion of Danger a- 
riſing to a Church and Kingdom from Vice and 
Infidelity, he humbly preſumes is not oppoſite to 
the Vote of the two Houſes, or Sedit;ovs, but 
entirely agreeable to what is ſolemnly declared in an 
Act of Parliament made in the ninth and tenth of his 
late Majeſty King William the Third, for the more 
effectual ſuppreſſing of Blaſphemy and Profane- 
neſs; wherein it 15 affirmed, That many Perſons had 
of late Years openly avowed and publiſhed many blaſs 
phemous and impious Opinzons, contrary to the Dec» 
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trines and Principles of the Chriſtian Religion; great- 
| by tending to the Diſhonour of Almighty God, which 
might prove deſtruftive to the Peace and Welfare of 
this Kingdom: And he conceives, that ſince the pal- 
ſing that AR, the deſtable Crimes for the effectu- 
ally ſuppreſſing of which that Act was intended, 
have greatly increaſed. And the ſaid Henry Sache- 
rell faith, the Suggeſtions by him made of Dan- 
gers ariſing to us from Vice and Infidelity, he ap- 
prehends to be in no wiſe more ſeditious or re- 
pugnant to the Vote of the two Houſes appro- 
ved by her Majeſty, then the like Suggeſtions oc- 
curring in the ſolemn Prayers of the Church au- 
thorized by her Majeſty, and frequently uſed be- 
fore each Houle of Parliament; wherein «ve beſeech 
God, that no Sedition may diſturb the State, nor 
Schiſin diftraft this Church; and that he would give 
1s Grace ſeriouſly to lay to Heart the great Dangers 
coe are in by our unhappy Diviſions. 

And as to fo much of the ſaid third Article, 
whereby 'tis charged, That the ſaid Henry Sache- 
verell, as a Parallel, mentions a Vote,. That the Per- 
ſon of King Charles the Firſt was voted to be out of 
Danger, at the ſame Time that his Murderers were 
conſpiring his Death; thereby wwickedly and malici- 
ouſly inſinuating, that the Members of both Houſes who 
paſſed the ſaid Vote, were then conſpiring the Ruin 
of the Church; he the ſaid Henry Sacheverell doth 
tay, That he dota not draw any Parallel between 
the Vote concerning the King's Perſon, and the late 
Vote of the two Houſes, which he neither there, 
nor elſcwhere in his Sermon, mentions : But had 
he ſuggeſted one Vote to be parellel to the other, 
which he hath not, yet would not he thereby have 
wickedly and maliciouſly inſinuated, that the Mem- 
bers of both Houſes, who paſſed the late Vote, 
were then conſpiring the Ruin of the Church; but 
would only have intimated, that as ſome Perſons 
were conſpiring the Murder of the King, whilſt 
others, no way privy. to their wicked Intentions 
voted his Perſon to be out of Danger; ſo when 
the two Houle: voted the Church of England to 
be in no Danger under her Majeſty's Adminiſtra- 
tion, there might be ſome others who were conſpi- 
ring the Ruin of the Church; and many others, 
who, by their Vice and Infidelity, were drawing 
down God's Vengeance both on Church and 
Kingdom, 

As the Vote of both Houſes, made four Years a- 
go, did concern thoſe only who did then inſinuate 
the Church of Englend to be in Danger under her 
Majeſty's Auminiſtration; ſo it cannot, he pre- 
ſumes, affect thoſe who do now ſuggeſt the Chri- 
ſtrian Faith, which is the Foundation upon which 
every Chriſtian Church ſtands, to be endangered by 
thoſe atheiſtical and irreligious Principles which 
are daily from the Preſs propagated amongſt us, 
notwirhitanding the Proviſion made by the ſaid 
Act for ſuppreſling Blatphemy and Profaneneſs: 
So that the ſaid Jienry Secheverelt thinks, that he 
might with Truth affirm, (as he did in his Sermon 
preached at Derby) That there were never ſuch out- 
ragicus Blaſphemies againſt God and all Religion, Na- 
tural os well as Revealed, vented publickly with Im- 
' punity, in any Chriſtian Church or Kingdom in the 
cohole World, as at preſent in our own ; of which Aſ- 
{crtion the ſaid Henry Sacheverell is ready to pro- 
duce undeniable and ample Proofs, if called thereto. 


Anſcwer to the Fourth Article. 


As to the fourth Article, it contains ſeveral Char- 
ges of a very high and criminal Nature, of which 


the ſaid Henry Sacheverell knows his Heart to be 
entirely innocent; and he obſerves with Comfor; 
That whereas in the former three Articles he ;, 
ſaid to have maintained or aſſerted, as well as t, 
have ſuggeſted, the Doctrines and Things therej, 
laid to his Charge, in this fourth Article he 
not accuſed of maintaining and aſſerting, but bare. 
ly ſuggeſting what is therein contained: Ay, 
he humbly hopes, that bare Suggeſtions or 1ng. 
nuations, could they with any Colour or Probah;. 
lity be made out, as he is fully fatisfied they can. 
not, will not, under the moſt mild and gracigy; 
Government, (at a Time when ſeveral new Law; 
have been made for ſecuring the Liberties of the 
Subject) by your Lordſhips, the great Guardians 
of our Laws and Liberties, be adjudged ſufficien; 
to involve an Engliſh Subject in the Guilt and Pu. 
niſhment of high Crimes and Miſdemeanors. 

To the ſeveral Parts of the ſaid fourth Article 
the ſaid Henry Sacheverel! doth in all Humility 
anſwer : As to ſuch Part thereof whereby it ; 
charged, That the ſaid Henry Sacheverell, in h;; 
ſaid Sermons and Books, doth falſely and maliciou 
ſuggeſt, that her Majeſty's Adminiſtration, both in 
Ecclgſiaſtical and Civil Affairs teads to the Deftruc. 
tion of the Conſtitution ;, he the ſaid Henry Sachs. 
verell faith, That he hath not made any mention, 
in either of his Books or Sermons, of her Ma- 
jeſty's Adminiſtration in Eccleſiaſtical or Civ, 
Affairs, or of her Miniſters : So far is he tron; 
ſuggeſting that her Majeſty's Adminiſtration, both 
in Eccleſiaſtical and Civil Affairs, tends to the 
Deſtruction of the Conſtitution, that amongſt the 
ineſtimable Bleſſings which are owing to our De- 
liverance annually commemorated on the fifth of 
November, he reckons this to be one, That her Mz- 
jeſty, the good and pious Relict of the Royal Fami\,, 
fits now happily upon the Throne of her Anceſtors ; 
and prays that God may long preſerve Her, for the 
Comfort and Support of the Church ; and profeſſeth, 
that what he ſpoke proceeded from a tender Concern 
for her Majeſty's Perſon and Government : And in 
the Dedication alſo of his ſaid Sermon preached at 
St. PauPs, ſolemnly declares, as he did before in 
his Diſcourſe, That his only Aim and Intention was 
earneſtly to contend for the Safety, Rights, and Eſta- 
bliſhment of her Majeſty, together with thoſe of the 
Church. 

And as to ſuch Part of the ſaid fourth Article, 
whereby it is charged, That the faid Henry Sach:- 
verell doth ſuggeſt, that there are Men of (Character 
and Stations in the Church who are falſe Brethren , 
the ſaid Henry Sacheverell faith, That the falle 
Brethren, as deſcribed by him in his Sermon, ar- 
either thoſe tobo propagate falſe Doctrines, or cob 
give up the Diſcipline and Worſhip of the Church, 
or wwho are for a Neutrality in Religion, or who wil 
well to the Church of England, and are ready to ſacri- 
fice their Perſons and Eſtates in their Vindication, bit 
do not ſhew their Zeal in the Communion of il! 
Church, as welt as for it, in obeying her Precept, 
as well as defending her Rights, Theſe being the 
ſeveral ſorts of falſe Brethren enumerated by the ſaid 
Henry Sacheverell, if he ſhould have ſuggeſted that 
there are Men of Characters and Stations in Church 
and State, (Words by no Means reſtrained to the 
higheſt Characters and Stations) to whom the De- 
nomination of falſe Brethren, in ſome or more 
Senſes of that Word, as by him interpreted, doth 


belong, he humbly hopes that ſuch Suggeſtion 


would not be deemed Falſe, Malicious, or highty 
Criminal, 


And 
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And as to ſuch other Part of the ſaid fourth 
Article, whereby it is charged, That the ſaid Heu- 

Sacheverel doth ſuggeſt, That there are Men 
Cerafters and Stations in the Church and State, 
who do themſebves weaken, undermine, and betray, 
and do encourage and 15 it into the Power of 
others pho are profeſſed Enemies, to overturn and 


. deſtroy the Conſtitution and Eſtabliſhment ; the ſaid 
cheverell 


Henry Sa denieth that he ſuggeſteth any 
ach Things concerning Men of Characters and 
Stations in Church and State, Where he ſpeaks 
of thoſe bo wenken, undermine, and betray, and 
encorrage and put it in the Power of our profeſſed 
Enemies to overturn and deſtroy the Conſtitution and 
Ff.abliſhment, there Men of Characters and Stations 
ne not mentioned by him; and where he mentions 
Men of Characters and Stations, twelve Pages af- 
terwards, the onlly Place wherein he mentions 
them, there he ſpeaks nothing of weakening, un- 
dermining and betraying, or encouraging and 

utting it in the Power of our profefſed Enemies 
to overturn and deſtroy the Conſtitution and 
Eſtabliſhment : And hopes therefore that he ſhall 
be no ways anſwerable for a ſuppoſed Reflection, 
which depends upon the Conjunction of Paſſages 
ſo widely diſtant from, and fo little relating to 
exch other. The Weakners, Underminers, and 
B-trayers of our Conſtitution, and the Encoura- 
gers to whom the ſaid Henry Sacheverell doth in 
any Part of his Sermon refer, will, he preſumes, 
upon a candid Examination of thoſe Paſlages, ap- 
pear to be one of theſe three Sorts of Perſons ; ei- 
ther, Firſt, ſuch as by their Writings endeavour to 
ſuldert the Foundation of our Church and State; or, 
Secondly, ſuch, whether Writers or others, who are 
for a Latitudinarian Heterogeneous Mixture of all 
Perſons of cobat different Faith ſoever, uniting only 
in Proteſtancy, «which <would let into ber Bowels thoſe 
who neither believe her Faith, own her ou Miffion, 
ſubmit to her Diſcipline, or comply with her Litur- 
fr ; which he afterwards ſtiles the Model of an uni- 
verſal Coalition; or, Thirdly, thoſe occafional Con- 
tormiſfts, «ho have ſo far eluded the Corporation and 
Toft Acts, by their abominable Hypecriſv, as to have 
undermined the Foundations, and endangered the 
Groernment, by filling it, (as far as they could) with 
its profeſſed Enemies, that is, with themſelves, Of 
all theſe, and their Encouragers, the ſaid /{enry 
Sachcverell confeſſes himſelf to have ſuggeſted that 
they do, in his Opinion, weaken, undermine, and 
betray the Conſtitution : Bur that either theſe, or 
their Encouragers, are Men of Characters or Sta- 
tions in the Church or State, he hath not any where 
ſuggeſted. | 

And as to ſuch other Part of the ſaid fourth Ar- 
ticle, which charges the ſaid Henry Secheverell 
with charging her Majeſty, and thoſe in Authority 
under her, both in Church and State, with a general 
Male- Adminiſtration ; the ſaid Henry Sacheverell 
faith, That he abhors the Thoughts of bringing 
any Charge againſt her ſacred Majeſty, whom 
he never mentions, but in Terms of the profound- 
eſt Duty and Reſpect. Nor doth he tax thoſe in 
Authority with a General, or with any Male-Ad- 
miniſtration ; which is a Word he hath never uſed, 
nor (as far as he can find) any other Word or 
Words by which the Thing is imply'd. So far is 
the faid Henry Sacheverell from making any un- 
dutiful Reflections upon her Majeſty or her Ad- 
miniſtration, that in the ſeveral Writings that he 
has publiſhed, fince her happy Acceſſion to the 
Throne, particularly in one which is an avowed 


Defence of her Title to the Crown, and J uſtifica- 


of hearty and loyal 


tion of her entering into 2 War with France and 

Spain, he hath mw 'himſelf with the moſt 
for her, Majeſty's Perſon, 

Government, and Adminiſtratien. oo 

And as to ſuch other Part of the ſaid fourth Ar- 
ticle, whereby it is charged, That the ſaid Henry 
Sacheverel}, as a publick Incendiary, perſuades ber 
Majeſty's Subjefts to keep up a Diſtinition of Fac- 
trons and Parties ; the ſaid Henry Sacheverell faith, 
That be is ſo far from being guilty of this Charge, 
that in his ſaid Sermon he invites the Separatifts 
to renounce their Schiſm, and come | fincerely into 
the Church; and complains of thoſe tubo have vil- 
lainoufly divided Us with the knaviſh Diſtinitions of 
High and Low Church-Men, and cviſbes cue may be 
one Fold under one Shepherd; and that all thoie 
invidious Diftinttions that now diſtruct and con- 
found Us, were loft, ſo that we might be terriule, 
like an Army with Banners, ts owr Enemies, ub 
could never break in upon ſuch an uniform aud we!! 
compacted Body. | 

And to fuch other Part of the faid fourth Ar- 
ticle, as Chargeth, That the ſaid Henry Sacheverell 
inſtills grounaleſs Jealoufies, and foments dleſtructi ve 
Droifions among ber Majeſty's Subjefts ; the ſaid 
Henry Sacheverell faith, That ia his faid Sermon, 
be, ou the contrary, rebukes and condemns thoſe, 
who, by falſe Infinuations, and raiſing groundleſs 
Fealonfies and Fears, embroil the Publick, and bring 
it into Confufon, 

And as to ſuch other Part of the fourth Arti- 
cle, whereby it is charged, That ihe ſaid Henry 
Sacheverell excites and ſtirs up ber Majeſty's Sub- 
jets to Arms end Violence ; the ſaid Henry Sache- 
verell faith, God forbid that he ſhould be guilty 
of ſo heinous a Crime, who aſſerts the «tr [{{:- 
gatity of Refiftance to the Supreme Pott er upon any 
Pretence whatſoever ; which Aſſertion he con- 
ceives to be the chicf, if not only Ground of the 
Charge exhibited againſt him in the firſt Articie. 

In Confutation of this Charge, he begs Leave 
to recite one Paſſage out of his Sermon preached 
at Derby in the following Words: We may be 
Pertakers of other Mens Sins, if we do not, to the 
utmoſt of our Power, endeavour to prevent or ob- 
ſtrutt their Commiſſion, toben they manifeſtly endan- 
ger the Good of the Publick : As we ere Mem- 
bers of any Government, er Society, we are all obli- 
ged in Point of Honour, Intereſt and Conſcience, 
to maintain its Security, promote its Welfare, an: 
guard it againſt facticus Deſigns, er ſedibious Cor- 
ſpiracies, that may threaten its Conſtitutien, diſcom- 
poſe its Peace, or violate and ſubvert its Laws. 
God and Nature have inveſted every Subject from 
his Cradle, with a Commiſſion to engage, diſcover 
and diſappoint the Enemies of his Church and Coun- 
try ; and he that is either privy to, induſtriouſts 
conceals, or any way abets their ſchiſmatical, il- 
legal or rebellious Enterfrizes, both in the Eyes 
of human as well as divine Laws, is an Accom- 
plice and Partaker in the Guilt, a Traytor to God 
and his Prince, a Patron and Protetter of Inju- 
ſtice, and a common Adverſary to himſelf as well 
as all Mankind, And the ſaid Henry Sechegeret! 
hopes, what he hath ſaid in the Dedication of the 
ſame Sermon, That there are not wanting ſome to 
preach the Truth, and others to ſuppert it, at the 
Expence of their Lives and Fortunes, will not be 
conſtrued as exciting her Majeſty's Subjects to 
Sedition and Rebellion ; fince that Truth which 
he commends ſome for preaching, and others for 
ſupporting, is by him oppoſed to the Attempts 

thoſe who betray and run dewn thee Principles 
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and Intereſts of our Church and Conſtitution ; 
and ſince, he there deſervedly commends the 
High Sheriff of that County, on the Account of 
his ſteady Loyalty and Zeal to ſerve her Maje 
and the Government, for which he hath been ſo 
remarkably diſtinguiſhed. . = 

In the Sermon preached at St. Paul's, he doth 
indeed excite Chriſtians to put on the whole Armour 
/ God, as wreſtling, not only againſt Fleſh and Blood, 
but againſt Principalities, againſt Powers, againſt 
the Rulers of the Darkneſs of this World, againſt 
ſpiritnal Wickedneſs in high Places, But he hath 
learned from the ſame St. Paul, That the Arms of 
Reſiſtance taken up by the Subjects againſt the 
higher Powers, are no Part of the ſpiritual Ar- 
mour z and the Principalities and Powers by him 
mentioned, being plainly diſtinguiſhed from Fleſh 
and Blood, cannot, he thinks, be ſo far miſ- 
interpreted, as to be underſtood of carthly Poten- 
rates and Rulers, 

And as to ſo much of the ſaid fourth Article, 
whereby it is charged, that he the ſaid Henry Sache- 
verell doth wickedly wreſt and pervert divers Texts 
and Paſſages of Holy Scripture, that his ſaid ma- 
licious and ſeditious Suggeſtions may make the 
ſtronger Impreſſion upon the Minds of her Maje- 
ſty's Subjects; the ſaid Henry Sacheverell ſays, That 
having no malicious or ſeditious Suggeſtions to im- 
print, he could not intend to wreſt any Paſſages of 
the Holy Scripture to that wicked Purpoſe. Hard 
is the Lot of the Miniſters of the Goſpel, if when 
they cite the Word of God in their general Ex- 
hortations to Piety and Virtue, or in their Reproofs 
of Mens Tranſgreſſions, or where they are lament- 
ing the Difficulties and Conflicts with which the 
Church of Chriſt, whilſt Militant here on Earth, 
muſt always ſtruggle, the ſeveral Texts and Paſſages 
by them cited, ſhall be ſaid to have been by them 
meant of particular Perſons and Things, and ſhall 
be conſtrued in the moſt Criminal Senſe, and be 
made by ſuch Conſtruction one Ground of an Im- 
. peachment for I ligh Crimes and Miſdemeanors. 
And as to all other Matters and Things in the 

ſaid Articles contained; and not herein be- 

fore particularly anſwered unto, the ſaid 
Henry Sacheverell faith, he is not Guilty of 
them, or any of them, in Manner and Form 
ag the ſame are charged upon him in and by 

"l ſaid Articles ; and humbly ſubmits him- 

{eſt to your Lordſhips Judgment. 

HENRY SACHEVERELL. 


The Commons Replication to the Anſwer of Doctor 
Henry Sacheverell, 


H E Commons have conſidered the Anſwer of 

. Henry Sacheverell, Doctor in Divinity, to the 
Articles of Impeachment exhibited againſt him by 
the Knights, Citizens, and Burgeſſes in Parliament 
aſſembled 3 and obſerve, that there are many 
Things in it not warranted by the Courſe of Pro- 
ceedings upon Impeachments, foreign to the Charge 
of the Commons, unbecoming a Perſon impeached, 
and plainly deſigned to reflect upon the Honour 
of the Houſe of Commons in this Proceeding, for 
which they might demand your Lordſhips imme- 
diate Juſtice, 

But the Commons being ſenſible that the Na- 
ture of the Crimes whereof he ſtands impeached, 
and the Neceſſity of bringing him to a ſpeedy and 
. exemplary Puniſhment, require that all Occaſions 
of Delay ſhould be avoided, and not doubting that 


clear him); and what can he deſire more, when he 
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Lordſhips will in due Time vindicate 

— of the Commons, and the Juſtice 3 
Proceedings, the Commons do aver their Charge 
againſt the ſaid Henry Sacheverell for High Crime, 
and Miſdemeanors to be true, and that the faid 
Henry Sacheverell is Guilty in ſuch manner as he 
ſtands impeached, and that the Commons will be 
ready to prove their Charge againſt him at ſuch 
convenient Time as ſhall be appointed for that 
Purpoſe. 


Lord Chancellor, Gentlemen of the Houſe gf 
Commons, you may proceed with your Evidence, 


Mr. Attorney Mn Lords, by Command of 
Sir J. Mountague. the Knights, Citizens, and 
Burgeſſes, in Parliament aſſembled, we appear in 
Behalf of all the Commons of Great Britain, to 
make good the Impeachment againſt the Priſoner 
at the Bar, Doctor Henry Sacheverell, 

The Miſdemeanors he ſtands accuſed of are 
ſpecified in the Articles which have been juſt now 
read to your Lordſhips, and the Facts there 
charged, are laid to have been done with a wicked, 
malicious, ſeditious Intention, to undermine and 
ſubvert her Majeſty's Government, and the Pro- 
teſtant Succeſſion as by Law eſtabliſhed ; to de- 
fame her Majeſty's Adminiſtration ; to aſperſe the 


Memory of his late Majeſty King William; to tra- 


duce and condemn the late happy Revolution 
to contradict and arraign the Reſolution of both 
Houſes of Parliament; to create Jealouſies and 
Diviſions among her Majeſty's Subjects; and to 
incite them to Sedition and Rebellion. 

My Lords, if the Charge is made good (as! 
am * to think it will) I may preſume to ſay, 
no Words can cither aggravate or alleviate the 
Offence, 

My Lords, our Proofs in this Caſe will ariſe 
from Evidence which cannot be liable to the Im- 
—— of being over-awed by the Weight of the 

roſecutors, or corrupted or perverted ; tor out of 
his own Mouth we ſhall charge him, and by his 
own Words and Sermons we ſhall convict him. 

My Lords, I can with Truth ſay, That it is no 
ſmall Trouble to the Commons of Great Britain, 
to have this Occaſion of coming in this Manner be- 
fore your Lordſhips : Could they have fatished 
themſelves that her Majeſty's Honour, the Safety 
of her People, and the Proteſtant Succeſſion as by 
Law eſtabliſhed, were not highly concerned to 
bring this Man to ſpeedy Juſtice, they could very 
willingly have ſpared your Lordſhips this Trouble. 

But when they conſidered of what Import it was 
to the Nation, how much it concerned the very Be- 
ing of our Conſtitution, to diſcountenance and put 
an End to ſuch Sort of ſeditious Proceedings as the 
Doctor and ſome others of his Brethren have been 
lately practiſing in divers Parts of the Kingdom, 
they could not think otherwiſe than that it was 2 
Matter fit for the Grand Inqueſt of the Nation to 
take Notice of: And finding it to be a Cault of to 
great Moment to the Publick, they judged it ſit to 
be taken under their own Management, and not 
truſt it to the Deciſion of any inferior Tribunal, 
And, my Lords, it muſt be agreed that your Lord- 
ſhips are the only proper Judges, when the whole 
Commons of Great Britain find it neceſſary to be 
the Proſecutors ; nor can Doctor Sachevere!! have 
any juſt Cauſe to complain of this manner of Pro- 
ceeding, when it gives him fo publick an Opportu- 
nity of defending himſelf (if his Innocence can 


lies 
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lies undgg ſo heavy an Accuſation, than to have your 
Lordſhips for his Judges, who have already ſhewn 
your great Induigence to him, by allowing him (as 
the noble Lord from the 1 ng juſt now ob- 
ſerv'd) ail the Advantages a Man under his Cir- 
cumſtances can aſk, or deſire to have? | 
My Lords, This Proſecution took its Riſe from a 
Complaint that was made in the Houſe of Com- 
mons the thirteenth of December laſt, of two Books 
which had been lately printed and publiſhed under 
the Name of Doctor Henry Sacheverell, The Books 
being delivered in, ſeveral Paragraphs were read; 
and by divers Paſſages, too many for me now to 
enumerate to your Lordſhips, it did plainly appear 
that both Books did contain very ſcandalous and 
{ditious Matter, highly reflecting upon the Que- : 
and Her Adminiſtration, 

Hereupon the Doctor was ordered to attend; 
which he did accordingly the next Day, and at the 
Bar of the Commons Houſe oun'd and avow*d both 
Books to be his 3 That they were Sermons he him- 
ſelt had preached 3 and that he had cauſed them 
to be printed and publiſhed, 

After ſuch a Confeſſion, Your Lordſhips may 
imagine Her Majeſty's Dutiful Commons did ex- 
pteſs their juſt Reſentments of the great Wrong 
and Injuries that were done to her Majeſty, and all 
that were in Authority under Her; and immedi- 
arcly ordered this Impeachment, 

Your Lordſhips will perceive, by Peruſal of 
tde Sermons and Epiſtles Dedicatory, that the 
Diſign and Drift of the ſame is to poſſeſs the 
People with ſtrange Notions, and terrible Appre- 
henfions of the Danger they are in, by a general 
Male-Adminiſt ration of the Publick Affairs both 
in Church and State. 

That both theſe Sermons were preached upon 
Puviick Occaſions; and had, fince the Printing 
thercof, been handed about with more than ordi- 
nary Application, 

One of theſe Books is intitled [The Communica- 

en of Sin, ] being a Sermon preached at the Aſ- 
es held at Derby in Auguſt laſt : And becauſe 
the Doctor thought he had not ſaid enough againſt 
the Qucen and Her Government in the Sermon, he 
affixcs a Dedication to it, wherein he affirms, That 
te Principles of our Church and Conſtitution are 
ſhametully betrayed and run down : That both are 
perlecuted, on the one Side by rude and prefump- 
tous Inſults, and baſe undermining Treachery on 
the other; and that this Perſecution is carried on 
by aſſociated Malignants, 

The other Sermon was preached at St. Paul's 
landon, on the Fifth of November, which is a 
Day ſet apart for a general Day of Thankſgiving, 
tor two very great Deliverances vouchſafed to this 
Nation, by the Diſcovery of the Gun-Powder Plot, 
and the Arrival of his late Majeſty King Wil- 
lam, to redeem us from Popiſh Tyranny and Ar- 
bitrary Power. 

My Lords, When ye come to hear this Sermon 
read, I am confident, that it muſt appear very 
ſtrange to find, that when there were two ſuch 
memorable Occaſions for the Doctor to have ſet 
fort! his Eloquence in a Thankſgiving Sermon, 
he ſhould in great Meaſure paſs by both the Bu- 
linefſes of the Day, and entertain his Audience with 
4 long Harangue of the deplorable Condition the 
Church was in; not ſo much from Papiſts, (the 
«vowed Enemies of the Church) as from her pre- 
tended Friends, as he calls them, the falſe Sons of 
the Church, who were crept into her Bowels, and 


ſhewn themſelves to be pertidious Brethren, by de- 
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fending Toleration and Liberty of Conſcience, and 
favouring the Diſſenters. a 

And to ſhew his little Liking of the great Work 
which was begun to be wrought on that Day by 
the Arrival of His late Majeſty, the chief Turn 
of his Diſcourſe is to cry up Non-Reſiſtance and 
Paſſive Obedience. 

And to make it moſt evident, that what he ſaid 
of Non-Reſiſtance, was to caſt black and odious 
Colours upon the Revolution; he lays down a 
General Poſition, That it is not lawful, upon any 
Pretence whatſoever, to make Reſiſtance to the Fu- 
preme Power ; which Supream Power, by other 
Paſſages, he explains to be the Regal Power. | 

And being apprehenſive that every one that heard 
him talking in that manner againſt Reſiftance, 
would ſee plainly he was cenſuring and con- 
demning the Means that brought about the R-vo- 
lution, and being deſirous to caſt as heavy Reflec- 
tions as he could upon the Memory of King 
William, he afferts, That the Prince of Orange, in 
his Declaration, utterly diſclaimed all manner of Re- 
fſiſtance. 

My Lords, Every Body knows, that knows any 
thing of the Revolution, That the Vrince of Orange 
came over hither with an armed Force; and that 
in ſeveral Paragraphs of his Declaration, (the Doc- 
tor ſpeaks of ) His late Majeſty invites and requires 
all Peers of the Realm, both Spiritual and Temporal 
Lords, all Gentlemen, Citizens, and other Commonerc, 
to come in and aſſiſt him, in order to the executins 
that Deſign he bad then undertook, againſt all that 
ſhould endeavour to oppoſe him. 

Therefore it muſt be accounted very ridiculous 
for the Doctor to advance ſuch a Poſition, if he 
had no further Meaning in it, than to give an Ac- 
count of the Prince of Orange's Deſign in coming 
over here into England. 

And this will make it neceſſary for your Lord- 
ſhips to conſider what is the true Meaning of this 
Aſſertion: Is it not plainly ro make the Prince of 
Orange ſay one thing, and at the fame time do 
directly another ? And can this be done with any 
other Deſign, than to aſperſe the Memory of the 
late King William? 

Then as to his Diſcourſe concerning Paſſive 
Obedience and Non-reſiſtance, in ſuch Latitude 
as is there mention*d ; what could it tend to, but 
to caſt Reflections upon that Reſiſtance, which 
was the Means which brought about the Revolu- 
tion ? 

For was there any Occaſion at that time to be 
ſo earneſt to cry down Reſiſtance, and preach up 
Paſſive Obedience ? 

Can any one pretend to ſay, there were any 
Symptoms of Diſcontent throughout the Nation, 
in any Parts thereof ? 

No: To our Comfort be it ſpoken, no Reign, 
no Age, no Hiſtory, can give a better Account ot 
the good Diſpoſitions of the People to their Sove- 
reign. Therefore ſince the Preaching theſe Doc- 
trines was needleſs, it does favour of tome wicked 
Deſign, to be talking ſo unſcaſonably of this Sub- 
ject. 

It what the Doctor very frequently aſſerts in 
this Sermon be true, That all are falſè Sons of the 
Church, «who aſſiſted in bringing about the Revo'u- 
tion, or that joined in the Oppoſition that was made 
to the Encroachments which were begun by evil Mi- 
niſters in the Reign of King James II. againſt our 
Religion and Liberties; let the Doctor a little con- 
ſider, how far his Character of a Falſe Brother 
may be carried 


40 Every 


Every Body knows, that liv*d in thoſe Days, that 
the Body of the Clergy of the Church of England 
made a noble Stand againſt the Encroachments 
which were then making, and appear'd as active 
as any of the Laity. 

And was it not by their Writings, Preaching, 
and Example, that the Nobility and Gentry were 
animated to maintain and defend their Rights, Re- 
ligion and Libertics? And as an undoubted Mo- 
nument that this was the Senſe of the whole King- 
dom at the Time of the Revolution, it is enter*d 
in the Journal of the Houſe of Commons, on the 
Firſt of February, 1688. 

That the unanimous Thanks of the Houſe was 
given, Nemine Contradicente, to the Clergy of the 
Church of England, for the great Service they had 
done their Religion and Coun:ry, by the Oppoſition 
* they had made to the Execution of the Eccleſiaſtical 
Commiſſion, and their refuſing to read the King*s De- 
claration for a Toleration, which was then founded 
upon the diſpenſing Power, 

And how did the Archbiſhops receive the Meſ- 
ſage that was ſent them upon this Occaſion, that 
they might communicate that Reſolution to the 
Clergy in their reſpective Dioceſes ? 

Our Journals tell us, That Mr, Leviſon Gower 
the next Day acquainted the Houſe of Commons, 
that he had attended the two Archbiſhops, ac- 
cording to Order, with the Thanks of the Houſe; 
and that Archbiſhop Sarcroft, and the then Arch- 
biſhop of York, returned their Thanks to the 
Commons for themſelves, and in Behalf of all 
their Clergy, for their favourable Vote, 

Your Lordſhips ſee, the Commons were then 
hoppy enough to be thought favourable to the 
Clergy of the Church of England; and yet thoſe 
very Commons were the Men who paſſed the Tole- 
ration- Att, for exempting Proteſtat Diſſenters from 
the Penalties of certain Laws, as one of the moſt 
neceſſary Acts for the Good of the Kingdom. 

And were they not encouraged to go about that 

Charitable Work, by the Petition of the ſeven Bi- 
ſhops, preſented to King James; wherein they ac- 
quainted him, That it was not for want of a due 
Tenderneſs to Diſſenters, which made them refuſe 
reading his Declaration for Toleration to Diſſenters ; 
in relation to whom, they were willing to come to ſuch 
% Temper as ſhould be thought fit, when the ſame 
came to be conſidered in Parliament. 
Hut now the ſame hath been conſidered in Par- 
liament, and the Toleration hath been ſettled and 
etabliſhed by the Legiſlative Authority of the 
Kingdom, and hath been ratify*d and approv'd of 
in his Reign, by Her Majeſty and both Houſes of 
Parliament; Doctor Sacheverell belike diſapproves 
of it, and is pleaſed to tell us in a moſt extraor- 
dinary Manner, That a Man muſt be very weak, or 
ſomething worſe, that thinks or pretends the Diſſen- 
ters are to be gaincd by any other Grants and Indul- 
vences, than giving up our whole Conſtitution : And 
he that recedes the leaſt Tittle from it, to ſatisfy 
end ingratiate with theſe clamorous, inſatiable , 
Courch-devouring Malignants, knows not what Spi- 
rit they are of. | 

After ſuch an ample Declaration of his Opini- 
on, what fatal Conſequences will attend the grant- 
ing Indulgences to Diſſenters; Can the Doctor ima- 
vine, that his ſaying, in his Anſwer to the Arti- 
cles, That be intends not to caſt the leaſt invidious 
Refleftion upon that Indulgence the Government has 
condeſcended to give them, will take off the hard 
Cenſures he hath paſs'd upon Diſſenters? 

And, my Lords, if an Archbiſhop, who hath 
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been dead almoſt a hundred and twenty Years, can- 
not be permitted to reſt quiet in his Grave, but 
muſt have foul Aſperſions caſt upon his Memory 

as being a falſe Son, and a perfidious Prelate of the 
Church, for interceding (as Doctor Sacheverell ſays) 
with Queen Elizabeth for the Diſſenters in thoſe 
Days : What muſt the preſent Archbiſhops and Bi- 
ſhops of our Church expect from Doctor Henry 
Sacheverell, if they do not thunder out their Eccle- 
ſiaſtical Anathema's againſt Diſſenters as often as 
the Doctor ſhall think there is Occaſion for them ? 

My Lords, I perceive the Doctor hopes to ſalve 
all he hath ſaid againſt Toleration to Diſſenters, by 
a nice Diſtinction he hath hit upon between an In- 
dulgence and a Toleration. 

Therefore he tells your Lordſhips, Tha? upon the 
moſt diligent Enquiry, he hath not been able to in- 
form himſelf that a Toleration hath been granted by 
La 


W. 

Can the Doctor pretend to ſay, that this Word 
Toleration has never been made uſe of to expreſs 
the Religious Liberty and Indulgence that is granted 
and allow*d to Diſſenters? It we wanted Authori- 
ties to juſtify the Uſe of the Word, after the Doctor 
has made uſe of it in the ſame Senſe over and over, 
in many Paſſages in his Sermons, as will be taken 
Notice of by the Gentlemen that are to make good 
the ſecond Article, the Doctor might be put in 
Mind, that Her Majeſty in Her Speech from the 
Throne, on the 17th of December 1705, hath 
been pleaſed to declare, That ſhe will inciolably 
maintain the Toleration. 

My. Lords, As the Time was moſt unſcaſonable 
for the preaching ſuch Doctrines as theſe, fo the 
Place was very improper for a Lecture of Politics : 
For your Lordſhips do perceive this latter Sermon, 
which was preached on the fifth of Nevemver laſt, 
was preach'd in the great Metropolis of this King- 
dom, before the Lord Mayor, Aldermen, and C:- 
tizens of London; from whoſe ſteady Loyalty to 
Her Majeſty, and firm Affections to the Revolu- 
tion, ſuch vaſt Sums have been contributed tor car- 
rying on this long War againſt France, which hath 
proved fo fatal to the French King, and other Enc- 


mies of this Kingdom. 


And what more likely to give a fatal Wound to 
the publick Credit at this Time, than ſuch Doc- 
trine, which tends to the Overthrow of all the 
Acts of Parliament which have been made in Sup- 
port of this Conſtitution ? 

And how ſtrange an Attempt was it for the 
Doctor to preach againſt the Revolution and this 
Government, before thoſe Citizens who owe the 
Reſtoration of their Charters, and all their Fran- 
chiſes and Immunities to it? 

But, to do Juſtice to the Doctor, he in his An- 
ſwer denies he hath ſaid any thing of the Means 
which brought about the Revolution. 

And, if your Lordſhips can believe him, he ſays, 
he has endeavour*d to vindicate the Revolution from 
the black and odious Colours the Enemies of the Re- 
volution would throw both upon that and his late 
Majeſty. 

To what End and Purpoſe then are theſe Doc- 
trines preach*d with ſo much Vehemence at this 
Time, unleſs it be to reflect backwards upon what 
was done at the Time of the Revolution ? 

There is certainly no Occaſion to preach Non- 
reſiſtance to her Majeſty's loyal and dutiful Sub- 
jects, who have never ſhewn the leaſt Inclination 
to give Diſturbances to this preſent Government. 

Was there ever known a Time, in which there 


was ſo univerſal an Agreement in all Ranks and 
Degrees 
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rees amongſt us? Does not every one almoſt 
— to ſhew deer Zeal and Affection for Her Ma- 
jeſty and Her Government ? If there be any that 
are leſs quiet than their Neighbours, we ſhall find 
them amongſt the Friends of Doctor Sacheverell, 
who are profeſſedly no Friends to the Revolution. 
Nothing is more certain, than that all that are not 
ſatisfied with what was done at the Time of the 
Revolution, muſt be Enemies to the preſent Eſta- 
bliſhment : And *tis from this Source, all theſe 
D:clamations againſt Men of Character and Sta- 
tion, both in Church and Stare, do proceed. 

But I would have the Doctor conſider, that we 
have Laws to puniſh Spreaders of falſe News, and 
horrible Stories, of the great Men and great Offi- 
cers of the Kingdom; and *tis to put a Stop to 
theſe malicious Practices now on Foot, that this 
D-linquent is now brought to this Bar, 

When we ſhall have read our ſeveral Proofs, 
which will juſtify every Particular charged on the 
Doctor in the Articles of Impeachment, the Com- 
mons will not doubt of your Lordſhips Judgment 
againſt this Defendant. 


Y Lords, I am commanded 

to aſſiſt in ſtating to your 
Lordſhips the Grounds of the Charge of the Com- 
mons, and the Nature and Tendency of the Crimes 
now before you, in Judgment. 

Your Lordſhips have had open'd to you an Im- 

achment of the Commons of Great Britain : The 
Subjects of both Nations had an equal Concern in 
that which is the Ground of it: They are happily 
united in this Proſecution ; and the common In- 
tereſt of your Lordſhips, and us all, is inſepara- 
ble in its Event. 

I nced ſay no more to your Lordſhips of the 
greatneſs of this Cauſe ; not for the Perton of the 
Offender, but for the high Importance of thoſe 
Matters which he has preſumed to draw in Que- 
ſtion. 

Ihe Commons, on their Part, have been exceed- 
ing careful, in every Step of this Proceeding, that 
it ſnculd receive a Deliberation ſuitable to the 
IWerght of the Cauje, and the Dignity of the Com- 
mers; and they oblerve it to your Lordſhips, with 
great Satisfaction, That by your ready Concur- 
rence, no Difficultics have ariſen to delay or diſ- 
courage their Impeachment. They aſcribe this to 
a Deſire in your Lordſhips, equally with them- 
ſelves, to cultivate a good Correſpondence on ſo 
important an Occaſion, and to that due Regard 


Mr. Lechmere. 


your Lordſhips ſhew to the Courſe of Impeach- 


ments, the antient Right, and great Security of the 
Commons. 

In framing their Charge, the Commons have 
thought fit, by a Preamble to their Articles, to lay 
before you the Grounds of their Accuſation, in 
Terms the moſt cogent and expreſſive; to the 
End your Lordſhips might have carly and perfect 
Notice of the Points on which the Commons in- 
tended to proceed ; that your Lordſhips, and the 
whole Kingdom, might know the unanimous and 
hearty Zeal of the Commons, to aſſert the Juſtice 
of the late happy Revolution, ard the Founda- 
tions of Her Majeſty's Government and Admini- 
{tration z and that the Judgment of the Commons, 
cn this weighty Occaſion, might ſand fully on the 
Recerds of Perliamei!t, and be ſranſinitted to all 
Poſterity. | 

Your Lordſhips will obſerve, in reading their 
Evidence, many Things excepted to by the Com- 
mons, precedent to the Ground of their firſt Arti- 
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cle; but you will ſoon perceive, that all Parts of 
the Deſign of the Priſoner center in that. They 
could not therefore have acquitted theraſelves, it 
they had not made that their Foundation: Being 
firmly convinced, they never can have the Honour 
and Juſtice of that glorious Work too much at 
Heart; nor be too jealous of thoſe, who under any 
Pretences, though never ſo ſpecious, ſhall attempt 
to leſſen it. And when they conſider the certain 
Dependance that the Juſtice of the late Revolution 
it ſelf muſt have upon the Steps that led to it, 
they can have no doubt but your Lordſhips will 
think him equally Criminal, who condemns the 
Means by which it was effected. 

My Lords, The neceſſary Means, (whick is the 
Phraſe uſed by the Commons in their ſirſt Article) 
are Words made choice of by them <7th the great- 
eſt Caution. Thoſe Means are deſcribed (in the Pre- 
amble to their Charge) to be, That glorious En- 
terprize, which his late Majeſty undertook with an 
arm'd Force, to deliver this Kingdom from Popery 
and arbitrary Power; the Concurrence of many 
Subjects of the Realm, who came over with him 
in that Enterprize, and of many others of all Ranks 
and Orders, who appeared in Arms in many Parts 
of the Kingdom, in Aid of that Enterprize, 

Theſe were the Means that brought about the 
Revolution, and which the Act that paſſed ſoor; 
after, declaring the Rights and Libertics of the 
Subject, and ſettling the Succeſſion of the Crown, 
intends, when his late Majeſty is therein called te 
glorious Inſtrument of delivering the Ringdom; and 
which the Commons, in the laſt Part of their fieſt 
Article, expreſs by the Word Reftance. 

But the Commons, who will never be unmind- 
ful-of the Allegiance of the Subjects to the Crown 
of this Realm, judg'd it highly incumbent upon 
them, out of regard to the Safety of Her Majedlys 
Perſon and Government, and the antient and le- 
gal Conſtitution of this Kingdom, to call that Re- 
ſiſtance the neceſſary Means; thereby plainly found- 
ing that Power, of Right and Reſiſtance, which was 
exerciſed by the Pcople at the Time of the happy 
Revolution, and which the Duties of Self-prefe:- 
vation and Religion called them to, upon the Ne- 
ceſſity of the Caſe; and at the ſame time eſfec- 
tually ſecuring Her Majeſty's Government, and 
the due Allegiance of all Her Subjects. 

Your Lordſhips will find, That the Prifoner, in 
his Sermon preached at St. Paul's, has aſſerted a 
Doctrine in direct Defiance and Contradiction of 
that Reſiſtance uſed to bring about the Revolution; 
when he affirms the utter Illegality of Reſiſtance, 
on any Pretence whatſoever, to be a Fundamental 
of our Conſtitution : And, as your Lordſhips will 
hear it fully made out from the Proofs, by thoſe 
Gentlemen to whom that Part is aſſigned, he has 
alſo plainly declared himſelf, that even that Reſi- 
ſtance uſed at the Time of the late happy Revo- 
lution, 1s not to be excepted out of his fundamen- 
tal Rule. | | 

My Lords, when a Preacher of the Goſpel, and 
a Miniſter of the Church of England, even under 
this happy Eſtabliſhment, ſhall thus publickly con- 
demn = Foundations on which it ſtands, in Defi- 
ance of her Majeſty and the great Council of the 
Nation then fitting in Parliament; it becomes an 
indiſpenſible Duty upon us, who appear in the 
Name and on the Behalt of all the 9 of 
Great Britain, not only to demand your Lordſhips 
Juſtice on ſuch a Criminal, but clearly and openly 
to aſſert our Foundations, 
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I crave Leave to remind your Lordſhips of the 
Condition of Things in both Kingdoms, immedi- 
ately preceding the late Revolution: The Caſe is 
ſtated and recorded, between the late King James 
and the Subjects of both Kingdoms, in the ſeveral 

eclarations of the Rights of both Nations made 
by them at that Time. 

I ſhall forbear to aggravate the Miſcarriages of 
that unhappy Prince, turther than by ſaying, That 
it is declared in the Preamble to the Bill paſſed in 
England, That by the Aſſiſtance of evil Counſellors, 
Judges and Miniſters, employ'd by him, he did en- 
deavour to ſubvert and extirpate the Proteſtant Re- 
ligion, the Laws and Liberties of the Kingdom, in 
the ſeveral Inſtances there enumerated. And in that 
paſſed in the Kingdom of Scotland, it ſtands de- 
clared, That, by the Advice of evil Counſellors, he 
did invade the fundamental Conſtitution of that 
Kingdom, and alter'd it from a Legal limited Mo- 
narchy, to an arbitrary deſpotick Power, 

Your Lordſhips, on this Occaſion, will again 
conſider the antient legal Conſtitution of the Go- 
vernment of this Kingdom; from which it will 
evidently appear to your Lordſhips, That the Sub- 
jects of this Realm had not only a Power and 
Right in themſelves to make that Reſiſtance, but 
lay under an indiſpenſible Obligation to do it. 

The Nature of our Conſtitution 1s that of a li- 

mited Monarchv, wherein the ſupreme Power is 
communicated and divided between Queen, Lords, 
and Commons, tho? the executive Power and Ad- 
miniſtration be wholly in the Crown. The Terms 
of ſuch a Conſtitution do not only ſuppoſe, but ex- 
preſs an original Contract, between the Crown and 
the People ; by which that ſupreme Power was 
by mutual Conſent, and not by Accident] limited 
and lodged in more Hands than one: And the uni- 
form Preſervation of ſuch a Conſtitution for ſo 
many Ages, without any fundamental Change, 
demonſtrates to your Lordſhips the Continuance 
of the ſame Contract. 
- The Conſequences of ſuch a Frame of Govern- 
ment are obvious That the Laws are the Rule to 
both, the common Meaſure of the Power of the 
Crown, and of the Obedience of the Subject; 
and if the executive Part endeavours the Subver- 
ſion, and total Deſtruction of the Government, 
the original Contract is thereby broke, and the 
Right of Allegiance ceaſes : That part of the Go- 
vernment thus tundamentally injured, hath a Right 
to ſave or recover that Conſtitution, in which it 
had an original Intereſt. | 

Nay, the Nature of ſuch an original Contract of 
Government proves, That there is not only a Power 
in the People, who have inherited its Freedom, to 
aſſert their own Title to it, but they are bound 
in Duty to tranſmit the ſame Conſtitution to their 
Poſterity alſo. 

*Tis miſ-ſpending your Lordſhip's Time to 
illuſtrate this: Tis an eternal Truth, eſſential to 
the Government itſelf, and not to be defaced, or 
deſtroyed, by any Force or Device. 

That the Rights of the Crown of England are 
legal Rights, and its Power ſtated and bounded 
by the Laws of the Kingdom ; That the executive 
Power and Adminiſtration itſelf is under the ſtrict- 
eſt Guard, for the Security of the People; and 
that the Subjects have an Inheritance in their an- 
tient fundamental Conſtitutions, and the Laws of 
the Land, appears from every Branch of this Go- 
vernment. *Tis the Tenor of all Antiquity ; our 
Hiſtories and Records afford innumerable Proofs 
of it: And when your Lordſhips look back on the 
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Hiſtory of Magna Charta alone, you can't 

of the + Senſe ye re Anceſtors, * they — Me 
ſters of Franchiſes that were truly their own and 
which no earthly Power had Right to extort from 
them. Many others, of inconteſtable Authority 
are thoſe valuable Relicts, which our Popiſh Ah 
ceſtors have left us, as Proofs of the Freedom of 
our Conſtitution, of the conſtant Claims they made 
both in and out of Parliament, to their Inheri. 
tance in their Laws, againſt the Encroachment of 
arbitrary Power; and when the /aft Extremity call'd 
them to it, they never faiPd to vindicate them by 
the Arms of Reſiſtance. 

« Such was the Genius of a People, whoſe Go. 
« yernment was built on that noble Foundation 
« not to be bound by Laws, to which they did not 
« conſent ; that, muffled up in Darkneſs and Su- 
« perſtition, as our Anceſtors were, yet that No- 
« tion ſeemed engraven on their Minds, and the 
« Impreſſions ſo ſtrong, that nothing could im- 
« pair them.“ | 

pon the Reformation of Religion, when all fo- 
reign Power was aboliſhed, and the Supremacy of 
the Crown was reſtor*d to its Height by many Act; 
of Parliament, your Lordſhips will always find 
Declarations at the ſame Time made ct thc Right 
of the People; particularly that ct the 25th of 
H. VIII. where *tis ſaid, That the Realm of Eng- 
land is free from any Man's Laus, bu! ſuch as babe 
been deviſed, made and ordaincd within the ſame, 
for the Wealth of it; or ſuch other, as the People 
of the Realm have taken at their ſree Will and Can- 
ſent, and by long Uſe have bound tbemſelves to, as 
the antient eſtabliſhed Laws of the Realm, and none 
otherwiſe. 

Your Lordſhips will, I doubt not, conſider 
thoſe Laws made at that Time, to be freſh and 
remarkable Declarations, and Ratifications of the 
original Contract. 

This excellent Conſtitution of our Government 
has been, thro* many Struggles, preſerv*d from that 
Time to this, and the true Spirit of the Eu 
Nation ſtill kept alive, down to the Times of the 
late happy Revolution; at which Time the Dan- 
ger being imminent, not only to the Laws and Li- 
berties of the Kingdom, but to the Proteſtant Re- 
ligion, THE ANTIENT VIRTUE OF THE 
ENGLISH NATION EXERTED ITSELF, 
AND SHONE, OUT IN ITS FULL LCS. 
TRE, IN THAT GLORIOUS WORK, 

The many Laws paſs'd ſince, more particularly 
thoſe for the Settlement of the Crown and Succe!- 
ſion, are ſo many repeated Declarations of their 
late Majeſties, - and her Majeſty now on the 
Throne, together with the repreſentative Body of 
the Nation, in Confirmation cf their antient Con- 
ſtitution. Nay, my Lords, we have higher Teſt- 
monies to appeal to; the many glorious Succeſſes 
with which God Almighty has bleſſed the Arms 
of her moſt Sacred Majeſty, employ*d in D-tence 
of the Arms of Reſiſtance, are ſo many Teſtimo- 
nies from Heaven in our Vindication. 


Your Lordſhips take notice on what Grounds 


the Doctor continues to aſſert the ſame Poſition in 
his Anſwer, But is it not moſt Evident, that the 
general Exhortations to be met with in the Hom!- 
lies of the Church of England, and ſuch like Decla- 
rations in the Statutes of the Kingdom, are meant 
only as Rules for the Civil Obedience of the Sub- 
jet to the legal Adminiſtration of the ſupreme 
Power in ordinary Caſes? And it is equally abſurd, 
to conſtrue any Words in a Poſitive Law to autho- 


rize the Deſtruction of the whole, as . cope 
that 
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chat King, Lords, and Commons ſhould, in expreſs 
Terms of Law, declare fuch an ultimate Reſort as 
the Right of Reſiſtance, at a Time when the Caſe 
ſuppoſes that the Force of all Law is ceaſed. 

But the Commons think he hath, by his Anſwer, 
highly aggravated his Crime, by charging fo per- 
nicious a Tenet, as that of abſolute unlimited Non- 
Reſiſtance, to be a fundamental Part of our Govern- 
ment, and by aſſerting this as the Doctrine of the 
Church of England. 

It is a great Reproach to the Excellency of our 
Conſtitution, to impute ſuch Principles to it as in- 
evitably infer its Deſtruction; and an equal Diſ- 
konour to the Crown of this Realm, the great 
Glory of which 1s to be ſet over and govern a Na- 
tion of free-born Subjects, the meaneſt of which 
has an Inheritance in the Government and the Laws 
equal with the greateſt, | 

They likewiſe eſteem it an high Reflection on 
Religion itſelf, and the Church of England, to 
charge its pureſt Doctrines with ſuch Conſtruc- 
tons, by which all Irreligion and Oppreſſion would 
be authorized. 

The Commons mult for ever conſider themſelves 
under the ſtrongeſt Obligations of Gratitude to our 
great Dzliverer, to aſſert the Honour and Juſtice of 
that Reſiſtance by which he reſcued an oppreſſed 
People from inevitable Deſtruction ; and think they 
Huld not deſerve the Name of Subjects of Great 
[Eritcizr, or the leaſt Bleſſing of fo good a Govern- 
went, if at this Time before your Lordſhips, and 
tor evt hereafter, they did not aſſert, in the moſt 
rennous Manner, the Honour and Juſtice of that 
Neliſtance which brought about the late happy Re- 
volutien,, And upon this Foundation it is, that they 
doubt not but your Lordſhips, will, in a Parliamen- 
tary Way, faſten a Brand of indelible Infamy on that 
enllaving Tenet by which it is condemned. 

| ſhall take up leſs of your Lordſhips Time on 
die following Articles. 


The Commons eſteem the Toleration of Prote- 
ſtant Diſſenters to be one of the earlieſt and happieſt 
Effects of the late Revolution, wiſely calculated for 
the Support and ſtrengthening the Proteſtant In- 
icreſt, the great End of the Revolution itſelf. 

They remember, with the higheſt Gratitude to 
her Majeſty, her Royal Reſolution declared from 
the Throne, to preſerve it inviolably ; and they ob- 
{eve to your Lordſhips, that it appears to them, 
from a Report on their own Journals of a Conference 
v<tween both Houſes, on the Bill againſt Occaſſonal 
Conformity, (not meant to enlarge the Liberties of 
Proteſtant Diſſenters) That the Perſecution of Pro- 
teſtants is, in the Preamble to that Bill, declared 
'n be contrary to the Chriſtian Religion, and the Doc- 
Ve of the Church of England, and that the Act 
„ Toleration ought to be kept inviolably ; and the 
Commons find no Exception then taken by your 
Lordſhips to that Declaration; but on the contrary, 
my Expreſſions from hoth Houſes, highly ex- 
ſalling the Policy and good Effects of that Law. 

Your Lordſhips will perceive, from the Evidence 
tlie Commons, many plain Deciarations of the 
Priſoner in Maintenance of this Article; but we 
olter it to your Lordſhips, as a further Evidence, 
at he moſt ſhamefully arraigns the Memory of a 
Prelate, eminent for his Zeal to the Proteſtant Re- 
gion, for his compaſſionate Interceſſions with 
Q. Elizabeth, in Favour of Diſſenting Proteſtants ; 
Reflection plainly meant by him to caſt an Odium 
on the Act of Toleration, and on the preſent Fa- 
ters of the Church, ſo eminent for their Charity 
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and Moderation; and from the Applauſes he gives 
to the Severities ſhown by that Queen, he illuſtrates 
the Calumny thrown by him on her preſent Maje- 
ſy, and her Approbation of the Toleration : Your 
Lordſhips will duly conſider the Malignity of Ex- 

reſſions meant to condemn fo good a Law, now 

anding in its full Force, and to encourage the Un- 
chriſtian Principles of Perſecution, 

The latter Part of the ſecond Article is founded 
on the legal Supremacy of the Government in Mat- 
ters Eccleſiaſtical, by which all Eccleſiaſtical Juriſ- 
diction, by the antient undoubted Laws of the 
Kingdom, is made ſubject to the Civil Power. 

The Priſoner, in Terms very unbecoming, lus 
ftruck at this eſſential Part of our Conſtitution, in 
thoſe Words; wherein, after having perſuaded the 
ſuperiour Paſtors of the Church to thunder out 
their Anathema's againſt Proteſtant Diſſenters, He 
defies any earthly Pozoer to reverſe ſuch Sentences, 

My Lords, the reſtoring the legal Supremacy 
of the Crown, was the Effect of the Reformation 
of Religion in this Kingdom; and the Abuſe of 
that Power, to the apparent Danger and Deſtruc- 
tion of the Church of England, in the Inſtance of the 
late illegal Eccleſiaſtical Commiſſion, remains con- 
demned by the Bil of Rights. 

But the Commons crave Leave to obſerve, that 
the independent Power or Juriſdiction of the Church, 
or of Eccleſiaſtical Judges, which is the Doctrine 
advanced by the Priſoner, is no leſs dangerous. It 
ſtands in utter Defiance and Contradiction of Magna 
Charta, and the Laws of the Land; tis deſtructive 
of the legal Supremacy of the Crown and Ligiſla- 
ture; a Violation of the Oath of Supremacy ;z con- 
trary to the Principles of the Reformation, and the 
Doctrine and Intereſt of the Church of England, of 
which he is a Member. 

The Commons are ſtrengthened in their Concern 
for the legal Supremacy, when they call ro Mind 
her Majeity*s Letter to his Grace of Centerbury, of 
the 25th of Februamy 1705, for proroguing the Con- 
vocation ; wherein her Majeſty is pleaſed to declare 
her conſtant Care and Endeavours to reg the 
Conſtitution of the Church of Exgland as by Law 
eſtabliſhed, and her Roſolution to preſerve the Su- 
premacy, as being a fundamental Part of it: And 
upon theſe Conſiderations, they have an abſolute 
Aſſurance of an equal Regard on your Lordthip3 
Part, to a Matter of fo great Importance. 


Your Lordſhips will obferve the third Article to 
be included within the general Charge of the fourth : 
But, the Commons being ſenſible, with how diſtin- 
guiſhed a Malice the Subſtance of this Charge is 
levelled by the Priſoner againſt the Honour of her 
Majeſty and the two Houſes of Parliament, they 
thought it their Duty to her Majeſty to lay this 
before your Lordſhips in a diſtinct Article, for your 
particular Conſideration and Judgment. 

When your Lordſhips reflect on the late heavy 
Cenſure, which the Queen and both Houſes to juttly 
laid on the Authors of the like groundleſs Slander, 
you will think that the Prifoner has revived and 
avowed the fame, from an inveterate Pride to ſig- 
nalize his Enmity to her Majeſty and both Houſes, 
and in the moſt publick Manner to inſult the Ho- 
nour of the Queen and Legiſlature, at the ſame 
time that he was endcavouring to ſubvert their 
Foundation. 

The Commons will cver ſhew the utmoſt Jealouſy 
for the Safety and Honour of her Majeſty's Perſon, 
and muſt always eſteem it their peculiar Concern to 
vindicate cvery Attempt that ſhall be made againſt 

it; 
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it ; and aſſure your Lordſhips, they can't be forget - 
ful of that ſignal Regard her Sacred Majeſty ſnewed 
to the Chutch of England, at the Time of the late 
Revolution; of that conſtant uniform Zeal ſhe has 
expreſſed for it from that Day to this; that per- 
petual Monument of her Royal Bounty to the 
Clergy of the Church of England, to the Diminu- 
tion of her own Revenue ; nor of her Royal Care 
for the perpetual Eſtabliſhment of its Diſcipline 
and Worſhip, in making it a fundamental and eſ- 
ſential Part of the Union of the rwo Kingdoms : 
Theſe Things they eſteem an abſolute Security, that 
her Royal Protection and Affection for the Church 
of England can never fail. 

The Commons doubt not of your Lordſhips par- 
ticular Notice of the Parallel mentioned in this 
Article, by which your Lordſhips will collect the 
Inveteracy of the Deſign from the Odiouſneſs of 
the Compariſon. 


In their fourth Article the Commons have laid 
before your Lordſhips many Charges ; which, tho? 
of different Conſiderations, yet all conduce to the 
main Charge of the Commons, as tending to un- 
dermine her Majeſty's Government, and to raiſe 
Sedition and Rebellion. 

Your Lordſhips will find, from many and preg- 
naat Proofs ſupporting this Article, That her Ma- 

jeſty's Adminiſtration, whereby ſhe has juſtly gain- 
ed the Affections of all her true Subjects, is re- 
preſented by the Priſoner as deſerving the utmoſt 
Odium and Contempt of her People. 

That the Civil and Religious Rights of her Sub- 
jects, which her Majeſty has protected with the 
Tenderneſs of a moſt indulgent Mother, are betrayed 
by thoſe to whom ſhe has committed the Care of 
them, and that they are now in a Condition more 
Calamitous than at that Time, when Superſtition 
and Tyranny were ready to have ſwallow*d them up. 

Your Lordſhips will find him labouring to per- 
ſuade the People, that the Condition of Peace and 
Proſperity, which the good Government of her 
Majeſty has ſecured to her Kingdom, is a State of 
utter Diſtraction and Confuſton, wherein all Irre- 
ligion and Diſorder is not only unpuniſhed, but 
encouraged, 

Nor will your Lordſhips wonder to find a Perſon, 
who has thus ſet himſelf to weaken the Title of 
her Majeſty to the Throne, repreſenting her Ad- 
miniſtration like that of one who has no Title 
at all. 

And from this ruinous and almoſt irretrieve- 
able Poſture of Affairs, your Lordſhips will find 
him conſidering himſelf as a peculiar Meſſenger, 
appointed and called out to open the Eyes of the 
deluded People, and to undeceive a Nation thus 
abuſed. And this, my Lords, he has done, not 
in the Words of Meekneſs and Peace ; not by ex- 
horting them to the Exerciſe of the ſubmiſſive Doc- 
trines of Paſſive Obedience and Non-Reſiſtance; 
but he aſſures them, that he does not come to 
preach Peace, but to ſound a Trumpet ; he endea- 
vours to excite ſuch true Sons of the Church as 
are of his Perſuaſion, to recover, defend, and 
maintain, with their Lives and Fortunes, their in- 
vaded Rights, and ſuch Doctrines as he has 
thought fit to deliver to them. 

My Lords, I take Liberty to acquaint your Lord- 
ſhips, that the Commons conceive, that the Laws 
* of the Realm, and the Order and Peace 
of Government, neceſſarily injoin it as a Duty up- 
on all private Subjects, to repreſent their Senſe of 
the Nation's Grievances in a Courſe of Law and 


Juſtice, and not otherwiſe ; and whenever the © 
preſſions become National or Publick, They chin 
it as the peculiar Right of their own Body, te 

urſue the evil Inſtruments of them, till publick 

'engeance be done; and at the ſame time the 
Commons aſſure your Lordfhips, that they will ac. 
count it their indiſpenſible Duty to her Majeſt 
and their Country, to aſſert the Juſtice and Wit 
dom of her Adminiſtration, againſt the Enemies 
3 

ve thus ſtated to your Lordſhips the Na 

of this Cauſe; . 1 — : myſelf, = 
2 many Points of the higheſt Moment to the 

eace and Welfare of the Kingdom. 

The Tendency of the Crimes, of which the Pn. 
ſoner ſtands accuſed, lies open and apparent: But 
I yet beg your Patience, to draw the Scene a little 
cloſer. 

Your Lordſhips will conſider the neceſſary Conſe. 
quence of a Poſition, meant and expounded ſo a; 
to perſuade the World, that the glorious Work of 
the Revolution was the Fruit of Rebellion, and the 
Work of Traitors, Does it not declare the late 
Reign to be one continued Ulurpation ? And under 
what better Circumſtances docs it bring the preſent? 

I the Act of Tolcration condemned with any 
other Tendency than to weaken ſo great a Support 
of the Revolution itſelf ? And J intreat your Lord. 
ſhips to conſider the certain fatal Eflects of an 
univerſal Diſſatisfaction of the People, in Things 
that concern them neareſt, the Safety of the Church 
of England, and the Proteſtant Intereſt, and the 
Security of themſelves and their Poſterity. | 

It's true, my Lords, that, conſidered at a Di- 


ſtance, there ſeems a Repugnancy in this Gentle- 


man's Syſtem, How comes it to paſs, that abſo- 
lute Non-Reſiſtance and the Spirit of Rebellion 
ſtand ſo well together, and are made fo ſuitable, 
in the fame Diſcourſe ? 

But, if your Lordſhips ſhould diſcern, in any Part 
of his Sermon, any dark Hints, or diſguifed Opini- 
ons, of a Sole Hereditary Right of Succeſſicn to the 
Crown, that will ſhew your Lordſhips the true Con- 
ſiſtency of the whole; your Lordſhips will find, that 
in his Opinion, the Duty of the abſolute Non-Reli- 
ſtance is owing to him only that has the DivineCom- 
miſſion to govern ; and from thence your Lorefhips 
cannot fail of knowing againſt what Queen, wha: 
Government, what Eſtabliſhment, he encourages 
the taking up the Arms of Reſiſtance. 

I have thus endeavoured to diſcharge the Tru: 
repoſed in me by the Commons, and am not un- 
ſenſible how far ſhort I have fallen; but, my Lords, 
I aſſure myſelf that the Cauſe cannot ſuffer by it, its 
ownStrength andVigour will ſupport it at this Time, 
and fo long, I hope, as the Nation endures, 

Your Lordſhips ſee plainly, that the Duty of the 
Commons, which they will always diſcharge, cailed 
upon them very loudly to make Inquiſition on 0 
— an Offender as the Prifoner at the 

r. 

Your Lordſhips ſee they had not accquitted 
themſelves aright, if they had intruſted the Proſs- 
cution of this great Cauſe in ay other Hands but 
their own, or ſuffered theſe Points to have been 
handled in any Place but in full Parliament ; or bc- 
fore any other Judicature but that of your Lord- 
ſhips : And it is with the greateſt Chearfulneſs and 
Security, that they ſubmit the Cauſe of che Queen, 
of the whole Nation, of the Proteſtant Rel:gior, 
and Proteſtant Succeſſion, to the Weight and Wit- 
dom of your Lordſhips Judgment. 


Mr. 
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al. I did acquaint your Lord- 
2 two Sermons — into 
che Houſe of Commons, which I deſire may be now 
delivered in, and read to your Lordſhips. We 
muſt deſire Mr. Jodrell to give an Account where 
he had thoſe Books in his Hands, 


Then Mr. Jodrell was ſworn. 
Mr. Jodrell. Theſe two Books were delivered 


in at the Table of the Houſe of Commons, by one 


the Members. 
i Mr. Att. Gen, Were they ſhewn to Dr. Sache- 


verell when he attended the Houſe ? _ 

Mr. Jodrell. They were ſhewn to him at the 
Bar of the Houſe, ; 

Mr. Att. Gen, Did he own them to be his 
Books, or what did he own about them ? 

Mr. Jodrell. That which is the Sermon preached 
the fifth of November he owned to be his, and 
that he directed it to be printed. 


Then that Book was delivered in, 


Mr. Att. Gen. There is another Sermon which 
was preached at the Aſſizes at Derby, that was alſo 
ſhewn him at the Bar, and he owned it. 

Lord Chancellor. What ſay you as to the Preface 
of the other Sermon ? 

Mr. Jodrell. He owned the Dedication of it to 
be agreeable with the Dedication of that Impreſſion 
which he ordered to be printed. 

Mr. Att. Gen. We pray the Dedication may be 
ſhewn to him; if he denies it, we are ready to 


Sir Simon Harcourt. My Lords, the Doctor 
did own the Sermon, and the Dedication of both 
the Sermons, before the Houſe of Commons ; and 
he will not give = Lordſhips the Trouble of 
hearing any Proof of them. He doth own them. 

Mr. Att, Gen, Then we deſire they may be 
read, x 


prove it by the Printer. 


Clerk reads the Dedication of the Derby Sermon, 
and the Dedication and Sermon at St. Paul's. 


The DEDICATION of a SERMON 
preached at the Aſſizes held at Derby, Auguſt 15, 
1709, by Henry Sacheverell, D. D. Fellow ot 
Magdalen College, Oxon, and Chaplain of St. 
Saviour's, Southwark. 


mm 


To the Right Worſhipful 
CEORGE SACHEVERELL, Eſq, 
High Sheriff of the County of Derby; 
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The Honourable GEN ILE M E x of the 
CRAND UA. 


Gilbert Thacker, Eſq; William Horton, Eſq; 
labert Wilmot, Eſq; George Savill, Eſq; 

fohn Fitz-Herbert, Eſq; | William Brown, Eſq; 
/obn Beresford, Eſq; | Paul Balledon, Eſq; 

Henry Vernon, Eſq; James Chetham, Eſq; 
William Cook, Eſq; William Wolley, Eſq; 
William Cavendiſh, Eſq; | George Turner, Gent. 
Francis Pole, Eſq 
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GENTLEMEN, 


F HE Peculiar Honour You were pleaſed to con- 
L fer upon me after the Delivery of this plain 
Diſcourſe, was ſo Signal, that nothing leſs than this 
— 2 Acknowledgment can acguit Me of Ingra- 
ntude, | 

Now, when the Principles and Intereſts, F our 
Church, and Conſtitution, are ſo ſhamefully Betray*d, 
and Run down, it can be no little Comfort to al! 
thoſe who wiſh their Welfare and Security, to ſee, 
that notwithſtanding the Secret Malice, and Oben 
Violence they are Perſecuted with, there are ſtill to 
be found ſuch Worthy Patrons of both, who dare 
Own and Defend them as well againſt the Rude and 
Preſumptuous Inſults of the One Side, as the Baſe, 
Undermining Treachery of the Other; and who 
Scorn to Sit filently by, and partake in the Sins of 
theſe Aſſociated Malignants. 

Though the Truth ſeems to be ſo much Forſaken 
at preſent, yet, God be thanked, they ſhall yet find, 
to our Honour, that we have ſtill among Us the/je 


who have Courage to ſpeak it, as well as thoſe who 
have Lives and Fortunes to Maintain it: And th? 
the Age is ſunk into the Loweſt Dregs of Corrup- 


tion that it cannot endure Sound Doctrine, there are 


not wanting Some to Preach it, and Others to Sup- 
port it, at the Expence of Both. May the Influence 
of your Good Examples, which as much Animates 
our Friends, as it Terrifies our Enemies, e as dif- 
fuſtvely Prevailing, as bis nobly Conſpicuous; and the 


Bleſſing of that Church attend you, which you #5 


Eminently adorn and ſuſtain ! 


And, as I am obliged by the Relation I have the 


Honour to bear your Family, may a dous!: Por- 
tion of the Divine Favour reſt on Yeu, (Mr. High 
Sheriff) whoſe Commands I was very ready to execute 
in this Office, fince you thought neither the Advance- 
ment of your Years, ſo generouſly expended for the 
Good of your Country, nor the great Trouble attend- 
ing this Poſt, ſufficient to exempt you from ſhewwing 
that ſteady Loyalty and Zeal to ſerve Her Majeſty 
and the Government, for which you have been /a 


remarkably Diſtinguiſhed. 


I am, with all Regard, 
GENTLEMEN, 


Your very Humble Servant, 


Henry Sachevere!!l, 


The PERILS of FALSE BRETHREN, 


both in Church and State 


Set forth in a 


SERMON Preached before the Riglit Hc- 


nourable the LORD Mayor, Aldermen, 
and Citizens of London, at the Cathedral! Church 
of St. Paul, on the Fifth of November 1709, 
2 Henry Sacheverell, D. D. Fellow of Magda- 
len College, Oxon, and Chaplain of St. Savicur”s 
Southwark. 1 
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To the Right Honourable 


Sir SAMUEL GERRARD, Bart. 
Lord Mayor of the City of London. 


My Lox p, 


Y Your Lordſhip's Command, this Diſcourſe ven- 
tures to appear in Publick, in Contempt of all 
thoſe Scandalous Miſrepreſentations the Malicious 
Adverſaries of our Church have traduced it with, 
aud that Impartial Sentence it had the Honour 70 
receive from ſome of thoſe Acute and Wile Judges, 
ho Condemned it, <vithout Sight or Hearing. But 
it is no New Thing with ſome Men to Cenſure at 
Random «chat lies out of their Sphere; Examining 
a Cauſe may prove Dangerous, for fear of their own 
Conviction / its Merits, When Men are reſolved 
to leap into a Gulph, the beft Way is to ſhut their 
Eyes, for fear they ſhould fee their Danger, and 
Repent of their Folly. Il hen they are thus aban- 
doned and given up 4% Ruin, the Charitable Hand, 
that out hold out an unwelcome Light 7 pre- 
vent it, muſt expe#t to be treated with tbat ungrate- 
ful Inſolence and Reproach, <which uſually attends 
the Generous Freedom of thoſe who Dare ſpeak Sca- 
ſonable, end Neceſſary Truths. That Patient's 
Caſe doubtleſs is very Deſperate, that ſets himpelf 
evainſt his Cure; end when Men are ſo ſtupidly 
hardened in their Errcurs as to reſiſt the moſt gla- 
ring Evidence, there's no Room for Argument, or 
Goſpel. Moles, and the Prophets, may toit Chriſt, 
and bis Apoſtles, be Baniſhed o Synagogues, ohen 
Truth mt be Oppreſſed by Number, and Noiſe, 
and Rebellious Appeals ts the People, as the only 
Judges of Right, and Wrong, and the dernier Re- 
fort of Juſtice and Dominion. Are not theſe the 
Faſhionable Methods ow made uſe of to Over- 
bear, and Silence our Church, to Affront and Revile 
our 1 egiſlature, in order to Break in upon the Pre- 
rogative of the Crown ? By Threatening them with 
Imaginary Legions, and a popular Tribunal, <where 
their Authority, and Eſtabliſhment are te be Try'd 
and Determined ? To put a Step to which Dangerous 
aud F.ncroaching Miſchief, that note with Impuni- 
ty <volks up and down through this Diſtracted King- 
dom, I thought it my Duty (being Summoned to this 
Office by your Lordſhip) 4% Diſcharge it in the 
BEST METHOD J cauld, to Preſerve Us 
from theſe Malicious Deſigns, by endeavouring, if 
Þofſitle, to Open the Eyes of the Deluded People 
n this Our Great Metropolis; being Conſcious of 
ch Prodigious Importance zt 7s to the Welfare of 
the whole Nation, 4% have its Rich and Powerful 
inhabitants /et right in their Notions of Govern- 
ment, b9th in Church and State; that they may 
net be Flatter*d into their Ruin, but ſeeing the Fatal 
Conſequences of theſe Damnable talſe DoEtrines, 
«which ſome Seditious Impoſtors have laboured to 
Poiſon them <vith, may Forſake and Deteſt them, 
am confident, My Lord, that this Glorious 
and Renowned City can Boaſt of /o many Excellent 
Examples of Unſhaken Steadinels, Diſintereſted 
Probity and True Zral, and Loyalty for Our 
Church, and Sovereign, that if they would act with 
the ſame Open, and Undaunted Reſolution Yovr 
] ordſlup does, theſe Affrighting Phantoms mu/t 
Vaniſh. But if Honeſt Gentlemen will fit ftill, and 
give up their Cauſe through want of Courage, or 
*@ Juſt Senſe of the Dangerous Attempts of Our 
Enemies, without the Spirit of Prophecy, We. may 


—_ 
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foretel what will become of Our Conſtitution, whey 
'tis ſo Vigorouſly Attacked from Without, ang þ 
Lazily Defended from Within. 

We are told by theſe Men, who would fain ſhy 
both our Eyes, and our Mouths, in order the mor- 
effetually to Undermine, and Deſtroy Us, that the 
Pulpit is not a Place for Politicks ; and that gig tj, 
Bujmeſs of a Clergyman 1 Preach Peace, and no- 
Sound a Trumpet in Sion; ſo exprefly contrary 15 
the Command of God, to Cry aloud, and Spare not 
My Lord, I was humbly of Opinion, that the Fifth 
Commandment was Genuine ; the Fanaticks ug 
do well to ſtrike that Dangerous Precept out of the 
Decalogue, as the Papiſts have the Second, tht 
neither might Riſe in Judgment againſt theſe United 
Friends, and Brethren, Now as This ſtands the 
Firſt in the Second Table, is it not of the utmi} 
Importance, 1% be rightly Underſtood, as containgy 
the Principal Duty that we owe to Gods Vicegd. 
rents, «which has been ſo Scandalouflv, and I 222 
Miſinterpreted of late, ts the Great Diſhonour of 
Both? Certainly Our Church tbeught I Former! 
when it took ſuch Care to Guard Our Obedience, 
With more IIomilics concerning the Peril of Reb! 
lion, than any other Sin. Aud when 00S M's 
Keajon for Enforcing their Doctrines than na, 
when We jee theſe aimiravle Dillualives avain} 
Faction and Sedliiton, welicionfly Wreited 4% Cour 
tenance and Support zt ? If cur Excellent Cunit:. 
tution apprehends no Hazard from theſe Licentiqs 
Proceedings, I am ſure Thole who would defend i; 
from them, have Reaſon to do ſo, with Regard to their 
Own Perſons: Our Paſtors cannot do their Dui, 
without being Menaced for it, and Slandere« 4% fle 
Vile Amanuenſes of the Mob, to expoſe us to their 
Fury, as Papiſts, and Men Diſaffected to Her Ma- 
jeſty's Government, whoſe Safety, Rights ord Eſta- 
bliſhment, 7cgether *vith Thoſe of the Church, V 
fo earneſtly contend ſer; which ] ſolemnly bere De- 
clare (as I did before in this Diſcourſe) to be my 
only Aim and Intention; and in an humble ca t1 
follow the Footiteps of your Lordſhip, «whe 1 6 
bright an Ornament, and Support of them, That 
this great City may flouriſh under vour auſpici- 
ous Conduct, and never went a Magittrate of your 
ſteady Principles to Guide and Govern 7!, is th? 


| bearty Prayer of, 
My LORD, 
Your LORDSHIP*”s 


* 


Moſt Humble Servant, 


HENRY SACHEVERELI. 


+ CORK-x 26, 


In Perils among falſe Brethre. 


MONG all the moſt dreadful Pit: 
that ever threatened this Church, and 
Kingdom, the diſmal Tragedy contrive. 

as this Day to be executed on Both, may jull!y 
claim the horrible Precedence, and conſequently 
the higheſt Expreſſions of our Gratitude tor 10 


aſtoniſhing and miraculous a Deliverance uy it. 
For 
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« For whether we conſider the Black Depth of 
« its ſubtle Contrivance, the deſtructive Extent, 
« and ſanguinary Conſequences of it, or its ſur- 
« prizing and unaccountable Diſcovery, we muſt 
« confeſs, that nothing but the Al- Powerful and 
« Gracious Hand of God, interpoſing againſt the ut- 
« ter Subverſion of Our Nation and Religion, could 
have prevented ſuch a Fatal 2 A Con- 
: ſpiracy ! ſo full of the moſt Unheard- of Malice, 
« moſt Inſatiable Cruelty, moſt Diabolical Revenge, 
« as only could be halch'd in the Cabinet-Council of 
« Hell, and brought forth in a Conclave of Romiſb 
« Jeſuits! Now tho* the Hiſtory of this unparal- 
« fed Myſtery of Iniquity was Defigned againſt Us 
« at ſuch a Diſtance of Time, and the Fact fo evi- 
« dently Acknowledg*d, that the Papi/ts themſelves 
« are ſo far from Denying, that they Extol it with 
the Higheſt Panegyricts; ſo that there needs nei- 
« ther Proof of the one, nor Repetition of the other: 
« Yet doubtleſs *tis as much our Daty, as Intereſt, 
© to keep up the Annual Celebration of this Never- 
« to-be-forgotten Feſtival. For that the very Face 
© and Shadow of our Church and Conftitution is 
yet Surviving ; That this Good and Pious Relict 
« of the Royal Family Sits now Happily upon the 
« Throne of Her Great Anceſtors ; That our Hierar- 
© chy and Nobility was not finally Extirpated and 
© cut off; That our Country was not made an Acel- 
« dama, a Field of Blood, and a Receptacle of Uſurp- 
© ing Robbers; That We yet, without &/2very, 
« Superſtition, or 1dolatry, enjoy the Benefit of our 
Excellent Laws, and moſt Holy Profefion Un- 
defil'd: In a Word, That God has yet vouch- 
* fated us his Opportunity of coming into his Pre- 
© ſence, to Acknowledge theſe Ineſtimable Bleſſings, 
is owing to his Mercy fo ſignally ſhewn to Us, in 
« Diſappointing the Barbarons Meſſacre intended 
* This Day. A Day! which ought to ſtand for 
Ever in the Engliſb Kalender, as an Eternal Ara, 
* at the One End, as the Thirtieth Day of January 
© at the Other, for Inde/ible Monuments of the Irre- 
concilable Rage, and Hlosd-Ibhirſtineſs of boch the 
© Popiſh, and Fanatick Enemies of Our Churcb, and 
© Government ! For theſe are equally ſuch Treache- 
tous FALSE BRETHREN, from whom we 
* mult always expect the utmoſt Perils, and againſt 
* whom we can never ſufficiently Arm Our ſelves 
with the greateſt Caution and Security. Theſe 
TWO DAYS indeed, are but One United Proof, 
* and Vifiole Teſtimonial of the fame Dangerous, and 
* Rebellions Principles, theſe Confederates in Iniquity 
maintain: And as the One is but a Thankspiving 
* tor our Deliverance from what the Firſt Projefed , 
ſo is the Other an Humiliation, for what God per- 
mitted the Latter, by Their Help and Direfion, to 
put in Execution, I think therefore the Beſt way 
* of Acknowledging theſe Great Mercies, and Jrudg- 
* ments of God, and Acquitting Both Solemnities in 
* a Proper way, is by to juſtly Conſidering Our 
* Circumflances with reſpect to Each Side, as to 
Guard againit Their Malicious and Faftious De- 
* fizns for the future; that we may never Truſt 
Either, to need a Second Deliverance from thoſe 
* Fillainous Enterprizes, they will never ceaſe to put 
m Practice, whenever they ſee an Opportunity of 
Doing it with Security. 

* Now as Perſecution, and Affiction, were the 
* diſtinguiſhing Badges of the Meſſiab, who was a 
* Man of Sorrows, and Acquainted with Griefs ; fo 
* to convince his Diſciples, that his Kingdom was 
* not of this World, He Bequeathed the ſame ſad 
* Legacy to Them, to Hare the Character, as well 
as imitate the Example, of their dying Lord, and 
* Maſter, With unſhaken Courage, and Reſolution, 
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* to take up His Bloody Croſs, and follow the Great 
Leader of their Salvation: To March with a 
* Chearful Magnanimity through all the Powers of 
* Darkneſs, looking unto Jeſus the Author and Fi- 
* niſher of their Faith, who for the Foy that was 
* ſet before Him, Endur'd the Croſs, deſpiſng the 
* Shame, and is ſet down at the Right-hand of the 
* Throne of God, Thus was His Church to expect 
* no Better Treatment than Her Great Founder 
* and Original, to paſs through the fame Fiery Tri- 
* al, to be made Perfect through Sufferings, to be 
* Militant here, in order to be Triumphant here- 
after; and like Him, to be Crown with Thorns 
in this World, to Obtain a Crown of Glory in the 
* Next. Not only to Encounter the Open Fury 
* and Violence of Her Profeſs*d and Inveterate Ene- 
mies; but (which was the Bittereſt Part of Her 
* Sufferings) like Her Saviour, to be Betray'd, and 
« perfidiouſly Given up by Her Own Falſe-hearted 
and Inſidious Apoſtles. 

As the Hiſtories of the Church in All Ares 
© are as *rwere but One Continued Ratification of 
this Melancholy Truth, made up of fo many 
« Mournful Narratives of the Unhappy Lives, and 
« Diſaſtrous Deaths of Saints, Martyrs, and Confeſ- 
« ſors, who Bravely ſeaPd the Faith with their Blood; 
« ſo it is Exemplified in no One Inſtance more 
than in that Primitive, and Heroick Champion of 
« Chriſtianity, the Author of this Epiſtle. Where- * 
in, for the Vonder, and Emulation of Poſterity, 
He has recorded a Long and Frightful Catalogue 
of thoſe Aſtoniſhing Calamities He had underwent 
in the Propagation of the Goſpel. Such Ample 
« Satisfaftion did the Pious Labours of the Con- 
vert make for the wicked Perſecution of the 
Jet, when, by a Miracuicus Turn of Providence, 
the Greateſt Sinner was changed into the Devouteſt 
Saint, and the moſt Zealous Bigot againſt, into 
the moſt Reſolute Sufferer for, Religion. Yet 
© however this Great Apoſtle might have Attain'd 
« ſo extraordinary a Degree of Merit, as to Out- 
« ſhine all that Noble Army of Martyrs which Adorn 
« the Ploody Kalendar of the Church ; nay, as He 
« expreſſes it, to com? never 4 Whit ſhort of the 
« Greateſt Apoſtles, and as *cwere to Lye Characters 
with the very Choſen of the Son of Cod; Does it 
not ſeem a little to carry the Air of Oftentation, - 
and Vain-glory, thus to claim the Pre-eminence 
and Supremacy, and to boaſt himſelt in that Pom- 
« pous Shew of Services that He hath done for God 
and the Church? But We ſhall eaſily Reconcile 
the Apoſtle and the Orator, and find no Imputa- 
tion upon his Modeſty, if we conſider the Occa- 
« fon of it, He had (as He informs Us) with 
much Pains and Expence, Planted Chriſtianity 
in Corinth, where he had no ſooner, by a Mira- 
culous Miniſtry, Eſtabliſn'd it, but ſeveral Fal/e 
Apoſtles and Seducers were, in his Abſence, Crept 
into the Church, to Vitiate and Corrupt his 
New Proſelytes, under Pretence of More Pu- 
rity and Holineſs, (like our Modern Sefariſts) to 
raiſe a Schiſ amongſt them, and to draw them off 
from the Opinion they had of St. Paul ; by Ridi- 
culing Him for his Perſon and Adareſs, as a 
Little Unedifying, Ungifted Preacher, of a weak 
bodily Preſence, and Contemptible Speech ; thus 
IWounding the Miniſtry through the Sides of the 
Miniſter. Such Slights and Provocations certain- 
ly were a "rap Ground for the Apoſtle to in- 
iſt upon his Character, leſt the Goſpel ſhould 
ſuffer by it : And with Authority to Rebuke the 
Tagratitude of the Corinthians, and Vindicate his 
2. and Tranſcendent Excellencies, againſt the 
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Lies, and Calumnies, caſt upon Him by ſuch 
* falſe 


658 


« falſe Apoſtles, deceitful Workers, transfarming 
8 bis into the Apoſtles of Chriſt, like their 
* True Father the Devil, transforming himſelf into 


an Angel of Light. With what Juſtice then 
might He here ſtand upon the Compariſon, when 
thus vilely Run down, by ſuch Wretched, Emp- 
* ty, Hypocritical Sophiſters * To appeal to his 
Spiritual Gifts, and Revelations, and Sufferings, 
in Competition with ſuch Inpudent, Booſting, 
© Self-conceited Pretenders, was the Lowelt Act of 
* Humility, and Gaod-Nature ; to Condeſcend to 
* Diſpute with ſuch as ought to be Anſwered, not 
© with Arguments, but Anathema's! Yet behold the 
Singular Medeſty of this Great Apoſtle! He can- 
© not enter upon his own 7uſtification, without 
© much Reluctance, and a long Apology to intro- 
* duce it. I am become a Fool in Glorying (lays 
© he) but you have compelled Me to it, I ſpeak 
* as concerning Reproach, as tho? we had been Weak : 
© Howbeit, wherein any is Bold, I ſpeak fooliſhly, I 
© am bold alſo, Are they Hebrews? ſo am I! Are 
* they Iſraelites ? ſo am I! Are they the Seed of 
* Abraham? ſo am I! Are they Miniſters of Chriſt ? 
* I ſpeak as a Fool, I am more. In Labours more 
Abundant, in Stripes above Meaſure, in Priſons 
more Frequent, in Deaths often; of the Jews five 
© Times received I forty Stripes, ſave one. Thrice 
* was I beaten with Rods, Once was I ftow*d, Thrice 
I ſuffered Shipwreck, a Night and a Day have I 
© been in the Deep. In TJourneyings often, in Perils 
* of Waters, in Perils of Robbers, in Perils by my 


© own Countrymen, in Perils by the Heathen, in Pe- 


* rils in the (City, In Perils in the Wilderneſs, in Pe- 
* rils in the Sea, in Perils amongſt FALSE 
* BRETHREN. In this Rbhetorical Abridement 
of the Sufferings, and Dangers of his Life, there's 
a very Obſervable Cradatian; the Apoſtle ſtill Ri- 
« ſes in his Calamities, and puts this Loft as the 
* Higheſt Perfection of his Miſery, as that which 
made the deepeſt Impreſſion upon his Paſſrens, and 
< what He borc with the greateſt Reſentment and 
* Difficulty. "The nany ſcvcre Pains, and Tortures 
* inflicted on his «dy, were nothing to This ; nay, 
the Good-Nature, and Mercy of Highwaymen, and 
* Pegans, and even the Devouring Boſom of the 
Deep, were to be Preferr'd before, and ſooner 
(it ſeems) to be Truſted to, than the more cer- 
« tainly Deſtructive, and Fallacious Boſom of a Trea- 
« cherous, FALSE BROTHER. 

I ſhall take the Expreſſion in its ſull Latitude, 
© without confining it to the expreſs Deſign of the 
Place; tho? it were very obvious to draw a Parallel 
here, betwixt the ſad Circumſtances of the Church of 
« Corinth formerly, and of the Church of England at 
« preſent, wherein Her Holy Communion has been 
© Rent, and Divided by Faftious, and Schiſmatical 
* Impoſters; Her pure Dotirine has been Corrupted, 
and Def d; Her Primitive Worſhip, and Diſcipline 
« Prophan'd, and Abus'd; Her Sacred Orders Deny'd 
« and Villiſed; Her Prieſts and Profeſſors (like 
St. Paul) Calumniated, Miſrepreſented, and Ridi- 
« cud; Her Alters, and Sacraments Proſtituted to 
« Hypecrites, Deiſis, Socinians, and Atheiſts ; and 
this done, I wiſh I could not ſay, without Diſcou- 
« ragement, I am ſure with Impunity, not only by our 
* profeſs*d Enemies, but which is worſe, by our pre- 
© zended Friends, and FALSE BRETHREN. But 
© to proceed to the Matter before us: In my Diſ- 
© courſe upon theſe Words I ſhall endeavour, 
I. Firſt, To ſhew in what Senſe, and upon what 

Accounts Men may be Denominated FALSE 

* BRETHREN. | 
II. Secondly, I will lay beſore you the Great PE- 
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* RIL, and Miſchief of ſuch, both in Church 


© and State. 


III. Thirdly, I will ſet forth the Heinous Malig. 
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© nity, Enormous Guilt, and Folly of this Pro. 
 digious Sin. : 

IV. Laſih, As a Conſequence from the Whole, 1 
vill undertake to Evince what mighty Reaſon 
* we have at all Times, and more eſpecially at 
« preſent, to ſtick firmly to the Principles both 
of our Church and Conſtitution; and how much 
© it concerns Us to Beware of all thoſe FALSE 
* BRETHREN, that Deſert, or Betray them, 


And Firft, I will ſhew you in what Senſe, and 
upon what Accounts Men may be Denominated 
FALSE Brethren, In order to which it will be 
Neceſſary to State the full Extent of the Nature 
of FALSE BROTHERHOOD. 

This Term radar being of a Relative Sig- 
nification, muſt reſpect Men as conſidered under 
all Soctal Caſes, or as they are placed under ſuch 
Regards and Crreumftances, as. in Duty oblige 
them both to Think, Speak, and Ad, with Truth, 
and [ztegrily, correſpondent to their iz#7ward Prin. 
ciples, and outward Profeſſions. und wherein they 


are found deviating wilfully from either, by an un- 


reatonable Alteration of Judgment, by any tacit 
Mental Reſerve, or Equivocation, upon any indi- 
reft Ends, or Deſigns, or guiding, their Expreſſions 
and A#ions contrary to theſe ſtated Rules, they 
are guilty of Fa/food, both in Conſcience and 
Practice, of a Breach of that Yeracity, Fuſtice, 
and Truſt that they owe to Ged, themſelves, and 
the World, and are properly what are ſtyl'd in the 
Text FALSE BRETHREN. For whereas every 
Man that either believes, ſpeaks, or atts Rational, 
muſt be ſuppoſed to have ſome Sauding-Grouni, 
and Meaſure of Judgment, ſettled upon ſome 
Grand, Primitive Maxims of Truth, both Specule- 
tive and Practical, whether founded upon Reve- 
lation, Reaſon, or Honour, which are what we call 
any Man's Principles either in Religion, Society, or 
Friendſhip : If theſe Fundamental Axioms have 
with true Deliberation been led, and weighed, 
not only as to their ii, Nature, and Gooaneſs, 
bur as to their outzward Tendency, and Conſequences, 
they muſt appear, tho' not perhaps as infallible 
in themſelves, yet with; Reſpect to the Perſon ſo 
conſidering them, as demonſtrative Truths, as the 
Light, and Oracles of Ged, and Reaſon, ſet up 
in his Breaſt; by which He is always ob/ig*d to 
Direct, and Govern his Thoughts, Reſolutions, and 
Aclions; and which if He ſcerves from, diſowns, 
or betrays upon any ſmiſter Motive whatioever 
(tho? after this nice Search they ſhould prove 
Erronecus) involve the Man in a very heinous Sin, 
treacheroufly acting againſt his Judgment, and 


giving the Lye both to his Faith, his Reaſon and 


* 
c 
c 
c 
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his Knowledge, This Matter being thus brielly 
Premis'd, it is evident, that with regard to the 
ſeveral Ohjefs it is Converſant about, Men may 
in three Keſpetts be term'd Guilty of FALSE 
BROTHERHOOD. | 
1. Firſt, With Relation to God, the Church, or Re 
ligion, in which they hold Faith, or Communion, 

* 2, Secondly, With Relation to the State, Govern- 
ment, or Society, of which they are Members. 


3. Thirdly, With Relation to thoſe Private Per- 


* ſons, with whom they have either Friendſhip, Cor- 


c 
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reſpondence, or Dealing, 
* 1, And Firſt, He is a FALSE BROTHER 
with Relation to God, Religion, or the Church, it 


which be holds Communion, that Belicues, Main- 
* tains, 


, 
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« tains, or Propagates any Falſe, or Heterodox Te- 
«© net, or Dottrine repugnant to the expreſs Declara- 
« tions of Scripture, and the Decrees, or Senſe of 
« the Church, and Antiquity thereupon. For as in 
« the fr alone are contain'd the Eſſential Points, 
« and Articles of our moſt Holy Faith; ſo the 
primitive Expoſitions, Decifions, and Practice of 
« the antient Writers of the Pure, and uncorrupted 
ges of Chriſtianity, muſt certainly be acknowledg'd 
« the beſt, and moſt Authentick Comments upon their 
« Meaning, In Oppoſition to which, if any upſtart 
« Noveliſt, or ſelf-conceited Enthuſiaſt, out of Pride, 
« 25 letting Himſelf above theſe Genuine Oracles of 
« Truth; or out of Ignorance, as being unacquainted 
« with the Learning, and Recerds of Antiquity ; or 
« out of Perverſeneſs, ſcorning to ſubmit his Un- 
« derſtanding to the Difates, or better Reaſon of 
others; or out of Ambition and Vain-glory, as af- 
fecting to be the Head, and Leader of ſome Netw 
ect, or Party; (all, or either of which have, 
and will be found for ever the Parents of Hereſy ) 
and ſhould break in upon this Sacred Depoſitum 
« of the Church; and ſhould attempt Blaſphe- 
« mouſly ro Corrupt that inviolable Fountain of 
« Truth, with erroneous Conjectures, and vain Phi- 
« loſophical Syſtems; to Prophane and Degrade the 
Ieh Myſteries of Religion, by abſurd Interpreta- 
© tions, and impudent Reaſonings ; ſhould we ſtick 
to call ſuch a R-bel to God, and Traytor to his 
« C:yrch, a FALSE BROTHER? If a Man ſhould 
dare not only to Revive, but to- Zuſtify any Exe- 
cralle Exploded Herefies, as thoſe of Arrius, 
and Neſtorius, denying the Hypaſtatical Union, or 
© the Eternity of the Son of Cod; or ſhould affirm 
that He was God in Man, or that the Godbeard was 
© oy Locally in his Manhood, as God was in the 
© C/zyud ; or that ſhould preſume to Evacuate the 
© ereat Santtion of the Goſpel, the Eternity of Hell- 
* Torments, or Expound any of the Articles of 
© Our Faith, in ſuch a Looſe and Vagrant way, as 
© may ſuir 'em as well to a Mabomitan's as a Chri- 
ſtian's Creed; and to lay open all thoſe Sacred 
© Pounderies of the Church, to let in all Sectariſts, 
and Schiſmaticks, of whatſoever Wild, Romantic, 
* or Enthuſiaſtic Notions, ſo as to make the Houſe 
* of God, not only a Den of Thieves, but a Recep- 
* tacle of Legions of Devils: Should we cover ſuch 
* a Falſe Apoſtle under the Sacred Umbrage of a 
* True Church-man? In ſhort, whoſoever preſumes 
* to Recede the leaſt Tittle from the expreſs Word 
* of God, or to explain the great Credenda of our 


Faith in New-fangPd Terms of Modern Philoſophy, 


* muſt publiſh a new Goſpel, Un-god his Saviour, 
* and Deftroy his Revelation; and by unſettling the 
* Univerſal, Receiv'd Doctrine of the Church, give 
* up Chriſtiani:y into Scepticiſm, and Atheiſm ; and 
to ſpeak the beſt of his Chara#er, is FALSE both 
* to his God, and his Religion, and ſhall be called 
* bereafier, The leaſt in the Kingdom of Heaven, 
how Great ſoever he may be in the Kingdoms 
* here -/ow, And as a Man may thus Betray the 
* Dofrine of bis Church, ſo he is no leſs FALSE to 
* it» Intereſt, that gives up any Point, of her Diſ- 
* cipline, and Worſhip. Theſe are the Exterior 
* Fences to Guard the Internals of Religion, without 
* which they are left Naked, without Beauty, Or- 
der, or Defence. Should any Man, out of 1gno- 
* rance, or Prejudice, to the antient Rights, and 
* Eſſential Conſtitution, of the Catholick Church, 
* Afirm, That the Divine Apoſtolical Inſtitution o 

* Epiſcopacy, is a Novel Doctrine, not 1 
* Warranted by Scripture, and that *tis indifferent 
. * the Church is Covern'd by Biſhops, or Preſ- 
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* byters; Is not ſuch an one an Apoftate from his 
* own Orders? Let the Chriſtian World be Judge, 
* who beſt deſerve the Name of Churchmen, thoſe 
that ftrifly Defend, and Maintain the Catholitk 
Docttrines, upon which the Church, as a Society, 
is Founded, or thoſe who would Barter them for 
* a Mungri/-Union of all Sets? Thoſe who Zea- 
* louſly ſupport her Myſion, which only can ſup- 
port her, or thoſe who would dzfroy it, to take in 
* Schiſmatical Preſbyters without Epiſcopal Ordina- 
* tion, which would Un-Church the very Church, 
and Annibilate her Conſtitution ? Is this the Spirit 
and Doctrine of our Holy Mother? To aſſert 
Separation from Her Communion, to be no Schiſm; 
* or if it was, that Schiſm is no Damnable Sin; 
that Occaſional 2 is no Hypocriſy, but ra- 
tber for the Benefit of the Church; that any one 
may be an Occaſional Conformiſt with Schiſmaticks, 
and yet not guilty of Schiſm; that a Chriſtian may 
* ſerve God in any Way or Congregation of Worſhip, 
* as well by Extemporary Prayers, as by a Preſcribd 
Form, and Liturgy , that Conformity to the Church, 
and Eccliſiaſtical Authority, are no Parts of Mora- 
* lity, and a Good Life, which are only neceſſary to 
Salvation: That the Orders and Ceremonies of the 
* Church, are only Carnal, Arbitrary Obediences, to 
be Diſpensd with as Men pleaſe, both by Clergy 
© and Larty; that the Cenſures and Excommunica- 
© tions of the Church, are mere Bruta Fulmina ; 
Canonical Obedience, and Abſolution, Spiritual Ty- 
rann, and Uſurpation ; and in a Word, that the 
« whole Body of the Worſhip, and Diſcipline of the 
* Church of England, is nothing elſe but Prieftcraft, 
* and Popery in Maſquerade. If upon all Occaſions 
© to comply with the Diſſenters both in Publick 
and Private Affairs, as Perſons of Tender Con- 
* ſciences and Piety, to promote their Intereſts in 
Elections, to ſneak to 'em for Places and Prefer- 
ment, to Defend Toleration, and Liberty of Con- 
« ſcience, and under the Pretence of Moderation, 
to excuſe Their Separation, and lay the Fault upon 
* the True Sons of the Church, tor carrying Matters 
« too high ; if to Court the Fanaticks in Private, 
and to hear 'em with Patience, if not Approbation, 
* Rail at and Blaſpbeme the Church, and upon Occa- 
« fion to Juſtify the King's Murder; If to Flatter 
© both the Dead and the Living in their Vices, and 
© to tell the World, that if they have Mit and 
« Money enough, they need no Repentance, and 
that only Fools and Beggars can be Damn'd; It 
* theſe, I ſay, are the Modiſh, and Faſhionable 
« Criterions of a J rue Church-man, God deliver Us 
all from ſuch FALSE BRETHREN. 

© There is another Sort of them who are for a 
Netttrality in Religion, who really are of none, but 
are a ſecret Sort of Reſerd'd Atheiſts, who always 
pretend to be of the Church, join in the Herd, and 
will ſometimes frequent our Publick Communion, 
as long as the Government appears on our Side; 
but if any thing is to be got by it, can with as 
ſafe a Conſcience ſlide privately into a Conventicle, 
and look as demure as the ſyeſt Saint amongſt 'em. 
They are equally of a/l, and of no Communton, they 
are the Gallio*s that care for none of theſe Things ; 
They tell us they are for the Religion Eftabliſh*d by 
Law, but no longer than 'tis ſo; they can fee nei- 
ther Sin nor Danger in that Ecclefraſtical Bugbear, 
as they call Schiſin, yet talk very loud about Union, 
* Comprehenſion and Moderation; by all which cant- 
ing Expreſſions, they mean nothing but getting 
Money and Preferment, by holding in with Perſons 
« of all Parties and Characters, halting betwixt the 
« Diverſity of Opinions, and Reconciling Ged and 
TM Bielial 
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© Belial for Gain. To theſe we may add thoſe who 
< either out of Fear, or Complaiſance, can tamely, 
© and without Vindication, hear their God and Reli- 

gion Blaſphem'd and Abus'd. But there is another 
fort of FALSE BRETHREN, who ſet up for a 
greater Perfection of Fiety than their Neighbours, 
© who, like their Originals, the Pariſees in the Goſ- 
© pel, are always pleading their Merits before God, 
© and the World, with an Oftentation of Sanctity, in 
£ Compariſon with their Profane Brethren, with a 
Stand off, for I am Holier than Thou! Theſe are 


© the Saints that under the Pretence of Conſcience, - 


© ſhall commit the moſt abominable Impieties, and 
« juſtify Murder, Sacriledge and Rebellion, by Texts 
of Scripture, There are yet another fort of FALSE 
* BRETHREN, of a quite oppoſite Character to 
© theſe, who wiſh well to the Church of England, 
© and really believe her Conſtitution in Doctrine, 
Diſcipline and Worſhip, the beſt and pureſt in the 
Chriſticn World; and when either their Tongues, 
Hands, or Purſes are wanting, in her Defence, are 
ready to Sacrifice their Perſons, and Eftates in 
her Vindication, - Theſe indeed are noble Qualiſica- 
tions, and 'tis Pity ſo good a Character ſhould 
want any thing to Complete it. And to turn the 
Words of our Bleſſed Saviour to the rich Man, 
yet one thing thou lackeſt, thy Zeal is to be ſnewn 
in, as well as for, the Communion of the Church, 
in obeying her Precepts, as well as defending her 
Rights, In all theſe Caſes there is a Serious and 
Deliberate Act of Treachery againſt Conſcience and 
Conviction, a baſe Forfeiture of that Spiritual Alle- 
giance we owe to God, and our Church, as a 
ſacred Body, and Fraternity, that ought to pre- 
ſerve inviolable Unity, profeſſing one Faith, one 
Baptiſm, one God, and Saviour of us all. 

© 2, But Secondy, Men may be Denominated 
FALSE BRETHREN, with Relation to the 
© State, Government, or Society of which they are 
* Members. The Conſtitutions of moſt Govern- 
* ments differing according to their ſeveral Frames, 
© and Laws, upon iich they are built and Found- 


. , / 


ed, it is impoſſible to lay down any one Univerſal 

Rule, as the Scheme and Meaſure of Obedience, 
* that may ſquare to every one of them. Only this 
Maxim in general, I preſume, may be Eftabliſp*d 
for the Safety, Tranquility, and Support of a/! 
© Governments, that no Innovation whatſoever ſhould 
be allow'd in the Fundamental Conſtitution of any 
State, without a very preſſing, nay, unavoidable 
Neceſſity for it; and whoſoever /ingly or in a pri- 
vate Capacity ſhould attempt it, is guilty of the 
* Higheſt Miſdemeanor, and 1s an Enemy to that 
* Politick Rody of which he is a Member. To ap- 
*-ply this Maxim to our Government, in which the 
* Truth of it will very evidently appear. Our 
© Conſtitution both in Church and State, has been 
* fo admirably contriv'd, with that / iſdom, Weight 
and Sapgacity, and the Temper and Genius of each 
* ſo exactly Suited, and ModelPd to the mutual 
Support, and Afiſtance of one another, that *tis 
© hard to fay whether the Doctrines of the Church 
© of England contribute more to Authoriſe and In- 
© force our Civil Laws, or our Laws to Maintain 
and Defend the Dofrines of our Church. The 
* Natures of both are fo nicely Correſpondent, and 
© ſo happily Intermixt, that *tis almoſt impoſſible 
to offer a Violation to the one, without Breaking 
in upon the Body of the other. So that in all 
© thoſe Caſes before-mention*d, whoſoever preſumes 
to Innovate, Alter, or Miſrepreſent any Point in 
© the Articles of the Faith of our Church, ought to 
© be Arraign'd as a Traytor to our State; Hetero- 
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: doxy in the Doftrines of the one, naturally 
ducing, and almoſt neceſſarily inferring Rebelj; 
and Iligb Treaſon, in the other ; and conſequent}? 
a Crime that concerns the Civil Magiſtrate 4 

. : *©y UJ 
much to Puniſh, and Rejtrain, as the Ecclefight 
cal. However this Afertion at firſt View : 
look like an igh- 11 

0 igh-flown Paradox, the Proof of i: 
will fully appear in a few Inſtances. The Grand 
Security of our Government, and the very Pillay 
upon which it fands, is founded upon the each 
Belief of the Subjects Obligation to an Alu- 
and Unconditional Obedience to the Supreme Poor 
in a!! Things lawful, and the utter Illegality of 
Reftance upon any. Pretence whatſoever, But 
this Fundamental Doctrine, notwithſtanding ity 
Divine Santtion in the Expreſs Command of God in 
Scripture, and without which, it is impoſſible any 
Government of any Kind, or Denomination in the 
World ſhould / with Safety, and which has 
been fo long the [7enourable and Diftinoniliny 
Characteriſtick of our Church, is now, it ſees. 
quite Expl:ded, and Heidiculed out of Coun. 
nance, as an Unfeſhioneb!e, Superammated, nay 
(which is more wonderful) as a Dangerous Tent, 
utterly Inconſiſtent with the Kight, Liberty and 
Property, of the PEOPLE ;z who, as our Nev 
Preachers, and New Peliticians teach us, (I ſup- 
poſe by a New and Unheard-of Goſpel, as well 2; 
Laws) have, in Contradiction to bach, the Poe 
Inveſted in Them, the Fountain and Original of 
it, to Cancel their A giance at Pleaſure, and call 
their Sovere;pn to account for [Tigh Treoſen againſt 
his ſupreme Subjefts toricoth z nay to Dethron 
and Murder Him for a Criminal, as they did the 
Royal Martyr by a Juſticiary Sentence. And, 
what is moſt incredible, preſume to make their 
Court to their Prince, by maintaining ſuch 41% 
monarchical Schemes, But, God be Thanked! 
neither the Conſtitution of our Chrrch or Site, 
is ſo far Alter'd, but that by the Lows of Bath, 
(fill in Force, and which I hops, for ever w.'l be) 
theſe Damnable Poſitions, let them come cirher 
from Rome or Geneva, from the Pul2i/, or the 
Preſs, are condemned for Rebell;o5n, and [izh 
Treaſon. Our Adverſaries think they effectualiy 
ſtop our Mouths, and have Us ſure and unan- 
ſwerable on this Point, when they urge the Revs- 
lution of this Day in their Defence. But certainly 
They are the Greateſt Enemies of That, and his 
late Alajeſty, and the moſt Ungratefu! for the De- 
liverance, who endeavour to calt ſuch Block ard 
Odious Colours upon Both. How often mu!l they 
be told, that the“ King Himſelf ſolemnly DA. 
claim'd the leaſt Imputation of Reſiſtance in his 
Declaration; and that the Parliament declai'd, 
That they ſet the Crown on his Head, upon no 
other Title, but that of the Vacancy of the Throne? 
And did they not Unanimouſly condemn to the 
Flames (as it uſtly Deſerv'd) that Infamous Li- 
bel, that would have pleaded the Title of Congue#t, 
by which Re/ftence was ſuppos*d? So tender were 
they of the Regal Rights, and ſo averſe to in- 
fringe the leaſt Tittle of our Conftitution ! We lee 
how ready theſe Incendiaries are to take the leaft- 
Umbrage, to charge their own curſed Ter?!s on 


P (( c TT BB” 


. Q a I ..a 


F 


f we: . Swe YO wo: WB MW , FM * 


""P r= = © _a. ws i Mo _ Fr. a» MM a Te Mo. © a Ad OD 


Re 0 0 SM 


* His Heghneſs Declares, in Oppoſition to thoſe who give ot, 
That we do intend ro CONQUER and ENSLAVE thts NA- 
TIONS, that we have thought fit to add a few Words to our 
Declaration; lt is not to be imagined, that either %, who 
« have invited Us, or theſe who are already come to Us, 
& can join in a WICKED ATTEMPT OF CON, 10 
© make void their own Lawful Titles to their Honours, Eftatts, 
cc and Interefts.” See the Prince of Orange's Decla: ation. Dr. 
Kennec's Hiftery of the Four La Reigns, p. 493. the 
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the Church of England, to Derive their Guilt upon 
+ it, and Que Scores with it for Their Iniqutty ! 
Thus do they endeavour to draw Compariſons, 
« and to Juſtify the Horrid Actions and Princi- 
« ples of Forty One, which have been of late Years, 
« to the Scandal of Our Church, and Nation, fo 
« publickly defended, not only by the Agents and 
« Writers of the Republican Faction, but by ſome 
« that have the Confidence to ſtyle themſelves Sons, 
« and Presbyters of the Church of England; who 
« in open Defiance of the moſt peremptory Declara- 
« tions of God in Scripture, (never to be evaded 
« by any Shifts or Miſrepreſentations) and the Uni- 
« verſa] Dottrine, and Expoſitions of the Catholick 
Church upon it in all Ages, with the Expreſs Te. 
« timony, and Concurrence of Our Church, from its 
« Reformation down to the preſent Times, Corrobo- 
« rated with the Senſe of Our Legiſlature, fo unex- 
© ceptionably confirmed in Our Laws, Dare, in 
« Deſpite and Contempt of all this Evidence, mani- 
« ſeftly defend the Reſſtance of the Supreme Pow- 
© ox, under a New-fangled Notion of Self-Defence ; 
© the only Inſtance they ſhew of Shame, that they 
dare not Y ET maintain Rebellion by its pro- 
per Name. Yet, if thoſe filly Pretences, and 
© weak Excuſes for it alledg'd, carry any Strength, 
© or Reaſon in them at all, they will equally ſerve 
to J, All the Rebellions that ever were or can 


© je committed in the World. Now as the Repub- 


© licans Copy after the Papiſts in moſt of their Doc- 
inet and Prafices, I would fain know in this 
© where the Difference lies, betwixt the Power 
© Granted to (as 'tis ſuppos'd Originally Irveſted, 
but from what Cammiſſion God knows, in) the 
Fele, to Fudge and Dethrone their Sovereigns, 
© for any Canſe they think fit; or a no e Uſurped 
* Prever of the Pope, to ſolve the People from 
© their Allegiance, and diſpoſe of Sceptres, and Dia- 
© fems to his Favorrites, whenever he thinks it his 
© Intereſt to pluck them from his Enemies Heads. 
© Compariſons are generally Odious ; but a Learned 
© Biſhep of our Kingdom, whoſe Averſion to Po- 
* pery, I hope, is not doubted, I mean the“ Right 
* Reverend the Lord Biſhop of Sarum, has been 
bold Jugiciouſlly to determine, even on the Fa 
* piſts Side in this Caſe, That if ſuch a Depoſing 
* Pawer is to be intruſted in Mortals Hands, leſs In- 
condeniencies will enſue in placing it in One, than 
in Many; tho? God forbid it ever ſhould be Lodg'd 
in any other than that of Gd himſelf, the Origi- 
nal of all Power, from whom it proceeds, and to 
* whom it muſt Return; the King of Kings, Lord 
* of Lords, and ONLY Ruler of Princes. So that 
* theſe Remantick wild Notions will carry Us into 
* ſomething worſe (if tis poſſible) than Popery it- 
* ſelf; more Fatal to the Rights and Intereſts of 
the Crown, and the Welfare and Tranquility of 
Our Conflitution, which can never be Safe under 
ſuch precarious Dependencies, and Deſpotick Ima- 
* ginations, A Prince indeed in another Senſe, will 
be the Breath of his Subjefts Noſtrils, to be blown 
in, or out, at their Caprice, and Fleaſure, and a 
* worſe Vaſſal than even the meaneſt of his Guards. 
Sucha Villainous and Seditions Principles as theſe, 
Demand a Confutation from that Government they 
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Leſs Diſorder may be apprehended from the Pretenfions of the 
Nona Biſheps, than from theſe Maxims, that put the Power of 
J udging and Controlling the Magiſtrate in the PEOPLE's Hands, 
which opens a Door to Endle/s Confiufions, and indeed, ſets 
every private Perſon upon the Throne, and introducerh an Anar- 
cy, which will never admit of Order und Remedy ; where- 
®, Thoſe who have but One PRETENDER over Them, conld 
more eaſily deal with Him, and more Vigorouſly RESIST Him. 


7 2 of the Church of Scotland. Printed at Glaſgow 1673. 
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© ſo inſolently Threaten and Arraign, and which are 
* only proper to be anſwer'd by that Sword they 
* would make our Princes b:ar in Vain, by the So- 
* long-calPd-for Cenſure of an Ecclefiaſtice! Synod, 
and the Correction of a Provoked and Affronted 
* Legiſlature; to whoſe ſtrict Juſtice, and unde- 
© ſerved Mercy, I commit both them and Their 
* Authors. Only give me Leave to diſmiſs 'em with 
* a Kemark of the pious and learned Biſhop Au- 
* drews, upon ſome of their FALSE BRE- 
* THREN in his Time, T What (ſays that 
„Good Prelate) ig now become of thoſe Words of 
„ God, Touch not mine Anointed ? Are we not 
* fallen into Strange Times, that Men dare thus 
print and publiſh, yea, even preach and proclaim 
* their Sins; even thoſe finful and ſhameleſs Poſe- 
* tions, to the Eyes and Ears of the whole World? 
* Whereby God's Anointed are Endanger*d, Mens 
* Souls are Poiſon'd, Chriſtian Religion is Blaſ- 
« phem'd as a Murtherer of her own Kings; God 
e in his Charge is openly Contradifted, and Men 
* made Believe, they ſhall go to Heaven in breaking 
* God's Commandments.” What could have been 
* ſpoken with a more Prophetical Spirit, of theſ: 
a aby Dreamers, theſe Preſumptuous and Self-wilPd 
* Men, Deſpiſers of Dominion, and Governmeat, who 
are not afraid to ſpeak Evil of Dignities, who 
wreſt the Word of God to their Own, and their de- 
luded People's Perdition, and think to Conſecrate 
even the worlt of Sins, with what is almoſt ua- 
logous to the Blaſ;hemy againſt the Holy Ghoſt ! 
Theſe FALSE BRETHREN in Our Govern- 
ment, do not Sinely, and in Private ſpread their 
Poiſon, but (what is lamentable to be ſpoken) 
arc ſuffer*d to combine into Bodies and Seminaries, 
wherein Atheiſm, Deiſm, Tritheiſm, Socinianiſin, 
with all the Helliſb Principles of Fana'*ciſm, Re- 
gicide; and Anarchy, are openly Prad and 
Taught, to Corrupt and Debauch the Youth of the 
Nation, in all Parts of it, down to Poſfteriiy, to 
the Preſent Reproach, and Future Extirpation of 
Our Laws and Religion, Certainly the Tolera- 
tion was never intended to Indulge and Cheriſh 
fuch Monſters, and Vipers in our Boſom, that 
ſcatter Their Peſtilence at Noon-day, and will Rend, 
Diſtract, and Confound, the firmeſt and Beſt-ſet- 
tled Conſtitution in the World. In ſhort, as the 
Engliſh Government can never be Secure on any 
other Principles, but ftrifly Thoſe of the Church 
of England, fo I will be bold to fay, where any 
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tions, They muſt be Falſe to Themſelves, if They 
are True to their Truſts; or if they are True to 
their Opinions and Intereſts, muſt Betray that Go- 
vernment they are Enemies to upon Principle. In- 
deed, We muſt do 'em that Juſtice, to confeſs, 
that ſince the SeFariſts have found out a Way 
(which their Forefathers, God knows, as wicked 
as they were, would have abhorr*d) to ſwallow not 
only Oaths, but Sacraments, to Qualify themſelves 
to get into Places and Preferments ; theſe San#ti- 
d Hypocrites can put on a Shew of Loyalty, and 
ſeem tolerably Eaſy in the Government, it they can 
Engroſs the Honours and Frofits of it: But let her 
Majeſty reach out her Little Finger to touch their 
Lins, and theſe feworn Adverſaries to Paſſroe Obe- 
dience, and the Royal Family, ſhall fret themſelves, 
and Curſe the Queen, and their God, and ſhall lock 
upwards, And ſo much for Our Political FALSE 
BRETHREN, till I come to ſpeak with them 
again by and by. I proceed, 


＋ Sermon 3. on the Conſpiracy of the GOWRIES, predch'd 
before the King at Holdenberz, Aug. 5. 1610, p. Sog. In 
„ ” 6 
We 
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© 3, In the Third Place, to a more Inferior Spe- 
cies of them, that Act in a lower Sphere, name- 
ly, Theſe who in their Private Capacities, are 
FALSE either in their Friendſhip, Correſpon- 
dence, or Dealing: But theſe Sins of Unfaithful- 
neſs, as the Pſalmiſt calls them, being of ſo Co- 
pious, and Extenſive a Nature, and reſpecting the 
Private Concerns of Human Life, I ſhall only 
trouble you with enumerating ſome of the Gene- 
ral Inſtances of them: Such as are, Betraying 
Our Friend in his Secrets, Deſerting him in his 
Misfertunes, in not Defending his Reputation, 
when falſy Accus'd, in an Obſequious Compliance 
with Him in any Indirekt, or Diſbonouralle Mea— 
fures, in © Nauſcous Flattery of his Follies, or 
Vices, in permitting him in any Error, without 
Admonition, and in giving him wrong Advice, and 
not leading him cut of it. Such are alſo, with 


regard to Our Neighbour, the Concealing, or 


Miſrezreſenting any Truth that he is Conceru'd to 


knew, Playing upon his Faith with doubtful and 


aindiguous Infinuations, with Double Equivocati- 
en, and Diffimulatory Expreſſions, an Actual 
Breach of Mord, Promiſe, or Profeſſion, Clande- 
ine Undermining, by Circumvention, Fraud, or 
Craft, Beck-biting, and ſecretly Slandering, Pro- 
pagating Scandal, and Bearing Faſſe Witneſs, and 
Partaking ſeveral Ways in his Sins; which are all 
the Charafterifticks of an Infidious, Treacherous, 
and Falſe-heeried Knave, But theſe Vices being 
of a Private Conſideration, J haſten to the next 
General Head propos'd, Namely, 


II. Secondly, To lay befor? you the Great Peril, 
and Miſchicfs of theſe FALSE BRETHREN 


in Church and State; which I ſhall endeavour to 


do, by Proving that They raten, Undermine, 


and Betray in themſelves, and Encourage, and 
put it in the Power of Our Proſeſs*d Enemies, to 
Overturn, and Deſtroy the Conſtitution and Efta- 
Bliſhment of Bcth. 

« 1. And Firit, as to the Church. But here it is 
very Neceſſary 1) Premiſe, That by the Church 
of England, We are to underſtand the True Ge- 
nuine Nction of it, as it ſtands Contra-diſtin- 
gaiſtd in its Eſtabliſt'd Doctrine, Diſcipline, and 
Jorſbip, from all Other Churches, and Schiſina- 
ticks, who would Obtrude upon Us. a Wild, Ne- 
gative Idea of a NATIONAL CHURCH, 
ſo as to Incorporate themſetves into the Body, as 
True Members of it; Whereas 'tis evident that 
this Latiiudinarian, Heterogenzous Mixture of 
all Perſons of what Different Faith ſoever, Uni- 
ting in Prot:ftancy, (which is but One Single 
Note of the Church of England) would render it 
the moſt Abſurd, Contradiftory, and Self-Inconſe- 
ſtent Body in the World. This Spurious, and 
Villainous Notion, which will take in Jews, Qua- 
hers, Mabometans, and any Thing as well as Chri- 
ftians, as ridiculouſly incongruous as 'tis, may be 
firſt Obſerv*d, as one of thoſe Prime, Popular 
Enzires, Our FALSE BRETHREN have 
made Uſe of to Undermine the very Eſſential 


« C.nſtitution of Our Church; which as it ſtands 
« Carded with its Own ſacred Fences, with Her 
« only True Sons in Her Boſom, may defy all the 
© Malice of the Devil, and Her Encmies, to pre- 


« vail againſt Her. 


But ſuch is Her hard For- 


« ture, Her Worſt Adverſaries muſt be let into 
« Her Boxwels, under the holy Umbrage of Sons, 
« who neither belzeve Her Faith, Own Her M., 


« fron, ſubmit to Her Diſcipline, or comply with 


6 Her Liturgy, And to admit this Religious Tro- 


184. The Trial of Henry Sacheverell, D. D. 9 Ann 
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Jan Horje, big with Arms and Ruin, into Ou 
Holy City, the Strait Gate muſt be lad cu 
Open, Her Walls, and Inclaſures pullg F iy 
and an High Road made in upon Her Gul. 
nion, and this pure Spouſe of Chriſt Profliturea 
to more Adulterers than the Scarlet Whore ; 
the Revelations, Her Articles muſt be Tay 6 
| ght 

the Confuſion of all Senſes, Nations, and Ly. 
guages, to render Her a Babel, and Deſolatiy 
This was indeed the Ready Way to Fill the Ila 
of God, but with what? With Pagan Beaſts, in. 
ſtead of Chriſtian Sacrifices, with ſuch Unhallow 
Loathſome, and deteſtable Gueſts, as would hays 
driven out the Hoy Spirit of God with Indio. 
nation. This Pious Deſign of making 0: 
Houſe of Prayer a Den of Thieves, of reformin 
Our Church into a Chace, is well known, to have 
been Attempted ſeveral Times in This Rirgdhn 
and lately within our Memory, When all Things 
ſeem'd to Favour it, but that Good Providence 
which ſo happily interpos'd, againſt the Ry; 
of Our Church, and Hlaſted the Long Pprojeftel 
Scheme of theſe Ecclgſaſtical Achitophels, 4 
Scheme ſo Menſtreus, ſo Romantic, and Abſurd, 
that 'tis hard to ſay, whether it had more of 
Villainy, or Folly in it, and which even the Seca. 
riſts of all Sorts (who will not be ſatisfied with 
any Thing leſs than Sovereignty) Exploded, and 
Laugl'd at, as Ridiculous, and Inpracticable. It 
was doubtleſs a Hiſe Way to Exemplity Our Brz- 
therly Love, and Charity for the Souls of Men, 
to put both Them, and Ourſelves into a Gulph 
of Perdition, by throwing up the Eſſentialt of 
Our Taitb, and the Uniformity of our Worſhip, But 
ſince this Madel of an Univerſal Liberty, and Cia- 
lition fail'd, and theſe FALSE BRETHREN 
could not carry the Conventicle into the Church, 
they are now reſolved to bring the Church into the 
Conventicle, which will more plauſibly, and fil 
Effect Her Ruin. What could not be gain'd by 
Comprebenſion, and Toleration, muſt be brought 
about by Moderation, and Occaſional Conformiiy ; 
that is, what they could not do by Open Visle, 
they will not fail by ſecret Treachery to Accom- 
pliſb. If the Church can't be pulPd down, it may 
be &/own up; and no Matter with theſe Men How 
tis Deftroy*'d, ſo that it 7s Deftroy'd. Now let 
Us, I beſeech You in the Name of God, fairly 
conſider what muſt be the Conſequence of this 
Scandalous Fluftuation, and Trimming betwixt the 
Church and Diſſenters, both in Conſcience, and 
Prudence, Docs not this Inzovating in, Giving 
up, or Neceding from, any One Point, or Article 
in our F.::1h, Violate, ard Aﬀett the whole Frame, 
ard Body of it? Can we either Add to, or Di- 
miniſh ſrom, the leaſt Fot of our Religion? Are 
we to take its Conſtitution as our Saviour, and 
his Apoſtles deliver?d it down to Us; or have we 
Authority to Curtail, Mangle, or Alter it, to Suit 
it to the Pride, Humours, Caprice, and Qualm- 
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and Self-conceited FHypocrites, and Enthuftaſts ? 
Will not ſuch a Bale, and Time-ſerving Compli- 
ance give the Enemies of our Church an Occaſion 
of Blaſpheming Her as Weak, and Inconſtan!? 
Will it not argue the legality of Her Ordinances, 
and Laws, or that they were too Rigid, and want- 
ed an Abatement * Will not this Harden, Encou- 
rage, nay Juſtiſy the Diſſenters in their Opinion 
of their Separation, when they ſer ſuch large A. 
lowances, and Conceſſions made in irs Favour ? 
What Diſhonourable, and Unworthy Opinions mult 
they entertain of the Priefts of that Church, who 

can 
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fick Steomacks, of Obſtinate, Moody, Wayward, 
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« can Sacrifice their moſt Solemn Declarations, and 
« Oaths to Complaiſance, and Preferment ? What 
„ would be the End of All this, but to Eftabliſb 
« Hereſy, and Eraſtianiſm __ the Ruins of our 
« Faith, and gn ? Would not this Spiritual 
« Legerdemain, this Fallacious Tricking, and Double- 
« dealing, eradicate all the Principles of Truth, 
« and Honeſty, or Piety out of Men's Minds, make 
em Unconcerned, whether there is Any, or No 
« Religion, Run 'em into an Univerſal Scepticiſm, 
and Infidelity, and make 'em All Atherfts, or Pa- 
« pits? For when they had Turn'd about, and 
« gbont, and were grown Giddy with Change, they 
« would either Give up Themſelves to the Diſbe- 
« lief of all Things, or Reſt their weary*d Judx- 
« ments in the Authority of that Church alone, that 
© can Delude 'em with the Specious Pretences of 
« an Infallible Guide. Thus our FALSE BRE- 
« THREN, as the Jews did our Bleſſed Saviour, 
« cruciſy his Church beiwixt Thieves; and as they 
© committed that Execrable Villainy under a Pretend- 
l Tear leſt the ROMANS ſhould come and take 
© away their Place, and Nation, which by that very 
fu They brought upon Themſelves : So theſc 
« Men, out of a Fiftitious Fear leſt the Madern 
© RO MANS ſhould come, and Deſtroy Our Church, 
« are Working that Ruin they pretend to Avoid, and 
© under a Falſe Zeal of Keepins out Popery, are 
© Themſelves infallibly Bringing in That very 
OPER into Our Kingdom, with which they 
« {0 Falfly and ungratefully endeavour to Attaint 
© the Church of England, the Greateſt Bukoark, and 
© only Safe-guard againſt Popery in the whole 
© World! Tho? it were highly to be wiſh*d that 
t thoſe Excellent Laws made for Her Defence and 
© Security, were at preſent put ſtrictly into Execu- 
tion; for the Roman-Catholick Agents, and Miſſi- 
* onaries that ſwarm about this Great City, as it 
* were in Defiance and Contempt of them, were 
* ncver more Buſy in making Proſelytes to their Su- 
* perſtition, and Idelatry, and Perverting and De- 
© bauching Her Majeſty's Subjetts in every Corner 
© of our Streets, | 
© 2, Thus we ſee how Dangercus theſe FALSE 
* BRETHREN are to our Church, which is fo 
© Great and Conſiderable a Branch of our Civil 
© Conſlilution, that the Support of Our Government 
depends upon its Welfare, and what Aﬀetts 
© That muſt ſtrike at the Toundation of Our State; 
* Innovations in Either tending to the Subverſion 
© of their Laws, and the Unſettling the Eftabliſh- 
ment, and conſequently to Anarchy, and Confu- 
* fon, But to draw this Argument more home to 
the Point; I will endeavour to prove, that our 
FALSE BRETHREN are as Deſtructive of 
© our Civil, as Ecclefraftical Rights, For firſt, it 
© cannot be deny'd, that tho* They do ſubmit to 
© the Government, their Obedience is Ford, and 
© Conſtrain*d, and therefore fo Treacherons, and Un- 
certain, as never to be Truſted, becauſe proceed- 
ing upon no Principle, but meer Intereſt and Am- 
* bition z and whenever That changes, their Alle- 
giance - muſt follow itz and therefore (to uſe 
* their Oren Expreſſion) are as much Occaſional 
* Loyalifts to the State, as They are Occaſional Con- 
© formiſts to the Church; that is, They will Petray 
either, whenever it is in their Power, and They 
* think it for their Advantage, FALSHOOD 
* always implies Treachery ; and whether That is 
* a Qualification for any One to be Truſted, eſpe- 
* cially with the Guardianſhip of our Church, or 
* Crown, let our Governors conſider. And certain- 
« ly nothing but the moſt Serrifo Infatuation, can ſo 
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far blind both our Eyes, and our Fufements, as 
to make us believe, that the ſame Cauſes ſhould 
not produce the ſame Effect, and that the ſame 
* Latitudinarian, and Republican Notions fhduld 
not bring forth the ſame Rebellions and Pernicious 
* Conſequences, They are pleas'd now to foften 
their Lewd Principles, and cover their Dangerous 
Tenets with the Name of Speculative Opinions; 
but what Fatal Practices they have created, and 
whether theſe Seditious Thoughts will not again 
Exemplify themſelves in the ſame Bloody AfFions, 
We ſhall be Convinc'd, to our Sorrow, if We don't 
Apprebend. That the Old Leaven of their Fore- 
Fathers is ſtill Working in their Preſent Gene- 
ration, and that this Traditional Poyſon ſtill re- 
mains in this Breed of Vipers, to Sting Us to 
Death, is ſufficiently Vile, from the Dangerous 
Encroachments They now make upon our Go- 
vernment, and the Treaſonable Reflections The 

have Publiſsd on Her Majeſty, God bleſs Her! 
Whoſe Hereditary Right to the Throne, They 
have had the Impudence to Deny, and Cancel, 
to make Her a Creature of their ozwn Power ; 
and that by the fame Principles They plac'd a 
Crown upon Her, They tell Us, They (that is, 
the Mob) may re-afſume it at their Pleaſure. 
Nay, now They have advanc'd themſelves from 
the Religious Liberty Our Gracions Sovereign has 
Indulg*'d them, to Claim a Civil Right, as they 
Term it, and to Jule the Church out of Her 
Eſtabliſhment, by Hoiſting their Toleration into its 
Place; and to convince Us what alone will /atisfy 
'em, inſolently Demand the Repeal of the Corpo- 
ration and Teſt Ads, as an Eccleſiaſtical Uſurpati- 
on, which indeed under Her Majeſty (whom 
God long preſerve for its Comfort and Support !) 
is the only Security the Church has to Depend 
upon. And which they have ſo far Eluded by 
their Abominable Hypocriſy, as to have Under- 
min'd Her Foundation, and Endanger the Gover#- 
ment, by filling it with its Proſeß'd Enemies, 
Theſe Charges are ſo Flagrant, and Undeniable, 
that a Man muſt be very Weak, or ſomething 
worſe, that thinks, or pretends, that Diſſenters 
are to be Gain'd, or won over by any other 
Grants, and Indulgences, than giving up our 
Whole Conſtitution : And He that recedes the leaſt 
Tilile from it, to ſatisfy, or [ngratiate with thele 
Clamorous, Inſatiable and Church Devouring Ma- 
lignauts, knows not what Spirit They are of, or 
He ought to ſhew who is a True Member of 
Our Church. Have They not ever ſince their firſt 
Unhappy Plantation in this Kingdom, by the In- 
terceſſion of that Falſe Son of the Church, Bi- 
ſhop Grindall, always Improv*d, and Riſe upon 
their Demands in the Permiſſion of the Govern- 
ment 2 Inſomuch that Queen Elizabeth, that was 
Deluded by that Perfidious Prelate to- the Tolera- 
tion of the Genevian Diſcipline, found it ſuch 
an Headſtrong, and Encroaching Monſter, that in 
Eight Years, She foreſaw it would Endenger the 
Monarchy, as well as the Hierarchy : And like 
© a Queen of True Reſolution, and Picus Zeal for 
© Both, pronounc'd, That * ſuch were the Reſtleſs 
© Spirits of that FACTIOUS People, that no Quiet 
© was to be Expected from them, till they were ut- 
* terly Suppreſ d: Which like a Prudent Princeſs, 
© She did by Wholeſome Severities, that the Crown 
© for many Years fat Eaſy, and Flouriſhing on Her 
Head. And had Her Succeſſor, King James, 
© but follow'd Her Wiſe Politicks, his Son had ne- 
© ver fallen a Martyr to their Fury, nor any of his 
* Unhappy Offipring ſuffer'd thoſe Diſaftror.s Cala- 
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mities, which made the Royal Family one conti- 
nu*d Sacrifice to their Malice. And what better 
could have been expected from Miſcreants, Begot 
in Rebellion, Born in Sedition, and Nurs'd up in 
Faction? I would not here be miſunderſtood, as 
if I intended to caſt the leaſt Invidious Reflection 
upon that Indulgence the Government has conde- 
ſcended to give *em, which I am ſure all thoſe that 
wiſh well to our Church are very ready to Grant 
to — 9 truly Scrupulous ; let Them Enjoy 
it in the full Limits the Law has Preſcrib*d. But 
let them alſo move within their Proper Sphere, and 
not grow Eccentrick, and like Comets that Burſt 
their Orb, Threaten the Ruin and Downfal! of 
Our Church, and State. Indecd they tell us they 
have Relinguiſb'd the Principles, as well as the Sins 
of their 8 If ſo, why do they not 
Renounce their Schiſm, and come Sincerely into 
Our Church ? Why do they Pelt Her with more 
Blaſphemous Libels, and Scurrilous Lampoons, than 
were ever Publiſh'd in Oliver's Uſurpation ? Have 
they not lately Villainouſlly Divided us with 
Knaviſh Diſtinstions of High and Low- Church 
Men; Are not the Beſt Characters they can give 
Us, thoſe of Papiſis, Facebites, and Conſpirators ? 
And what do they mean by all this Iſidious Cant, but 
by Falſe Infinuations, and raiſing Gronndleſs Fea- 
loufies, and Fears, to Hiubroil the Publick, and to 
bring it into that Confuſion, they are Suggeſting 
upon Us? Whether theſe Men are not Contriving, 
and Plotting our utter Ruin, and whether all thoſe 
FALSE BRETHREN, that fall in with theſe 
Meaſures, and Dig us, do nor contribute baſcly 
to it, I leave every Impartial Man that wiſhes 
the Welfare of Our Conſtitution to Determine z 
And if we find this truce iz Fact, what Reaſon 
have we to think, but that the National Sins are 
Ripen'd up to a full Maturity, to call down Ven- 
geance from Providence on a Church and King- 
dom, thus Debauck*d in its Principles, and Cor- 
rupted in its Manners, and inſtead of the True 
Faith, Diſcipline, and ii 5r/hip, given over to all 
Licentiouineis, oth in Opinion, and Fractice, to 
all Senſuality, Hfypocrify, Lewdneſs, and Atheiſm ? 
And now are we under no Dagger in theſe Deplo- 
rable Circumſiances * Muſt we Lull Ourlclves un- 
der this ſad Repoſe, and in ſuch a Stupid, Leibar- 
gick Securily, Embrace our Ruin? When Eliſba 
the Great /rophet of God, was Surrounded with 
an [oft of Enemies, that fought for his Life, his 
Blind Servant beheld not the Peril his Maſter was 
in, till his Eyes were open'd by Miracle, and he 
found himſelf in the midſt of Horſes and Chariots 
of Fire. I pray God We may be out of Danger] 
but we may remember the King's Perſon was Voted 
to be lov, at the ſame Time that his Martberers 
were Conſpiring his Death, What I have thus 
freely ſpoken, I hope is as much without Of- 
fence, as it proceeds from a good Intention, and 
a Tender Concern for Her Mejeſty*s Perſon, and 
Government, and an hearty Zeal for the Honour 
and Safety of our Excellent Church, and Conftitu- 
tion, I intreat Your Patience, 

III. Brictly to ſet forth the Heinous Malignity, 
Enormaus Guilt, and Folly of this Prodigious Sin 
of FALSE BROTHERHOOD. 

* 1. And Furſt, With Regard to God and Religi- 
on. It is a moſt Perfidious Apeſtacy from, and Re- 
preach upon Both, It is no leſs than Renouncing 
Our A/egiance to our Almighty Sovereign, an Open 
Denial, and Proſtitution of Our moſt Holy Faith, 
and Church, upon which Crime God has Entail'd 
lo many Dreacitul Threats, and Anathema's, It 
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is Betraying Our moſt Solemn Oaths, 


* Falſe to Our Sacred Tru, and Commiſſion, Aim 5 
© niſtring to, and Indulging Men in the moſt Mortal 
© Sins, \ Sor enuf both our Own, and the Salva. 
* tion of that Dear, Flock, for which Chriſt Dy'g, 
* by Expoſing it to the Corruptions of Hereſy ang 
* Schiſm, the Impoſtures of Falſe © Apoſtles, and the 
© Deceit, and Malice of Wolves in Sheep”s Cloath. 
* ing. Ir is Deriving the higheſt Blaſphemy, ang 
* Diſhonour upon the Holy Spirit of God, thus to 
© Prevaricate with his Immutable Oracles of Truth 
in Wreſting 'em to maintain the moſt Diabolica 
Falſboods, and Errors, and making Veracity itfej 
© the Author and Patronizer of Lyes, It is Fa : 
* ſakiiig Our Baptiſmal Covenant, Baſely Deferting 
© the Glorious Colours we are Lifted under, turni 

* Refugees from our Saviour, and Adberents to his 
moſt Abjur*d Enemies. In a Word, to accompliſh 
any wreched Secular Deſign, to Gratify their 
Pride, or Ambition, to Feed their Luft, or Ar. 
rice, to wreak their Spleen, or Revenge, out of 
Emoy, or Diſatpoiniment, for a Little, Pault 

Honour, Money, or Preferment : Theſe FALSE 
BRETHREN will Kenounce their Creed, and 
Read the Decalogue backward, be the very Re. 
verſe of Our Bleſſed Saviour (whom like their Pri. 
mitive Pattern, they firſt ſell, and then bety 
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the Riches and Honours of this Il orld. 

« 2, Secondly, In Regard to the Vorl. What 3 
vaſt Scandal, and Oftence muiſt it give to all Per. 
ſons of Piety, and Integrity, to fee Men of Ga. 
rafter, and Stations, thus Shift and Prevaricate 
with their Principles, and Starting from their Re- 
ligion upon any Occaſion of Difficulty, or Trial, 
and like the Diſciples, flying from, and forſaking 
our Saviour, when his Life Lay at Stake? To ſce 
Mens Opinions fit as looſe about 'em as their Gar- 
ments, to be put on, or off, for Convenience ? 
What can Unwary Perſons conclude from ſuch 
Tergiverſation, and Hypocriſy, but that all Reli- 
gion is State-Craft, and [mpoſitre ? That all 
Goalineſs is Gain; and that the Dotrines of the 
Church lie not ſo much in Her Articles, as Her 
Honours, and Revenues * Without doubt, this 
Modern Latitude, and Infamous Double-Dealing, 
as it can proceed from nothing but the rant 
Atheiſm, ſo it mult Propagate it whereſoever it 
goes z and *tis not to be Queſtioned, but that the 
Waonderfu! Increaſe, and Impudent Appearance ot 
all Sefs and Herefies in this Kingdom at preſent, 
beyond what was ever known in Former Ages, 1 
chiefly to be attributed to it. But this Crime is 28 
Pernicious to Human Society, as Religion; for it 
Deſtroys all Common Honeſty, Faith, and Credit 
in the //orld, and in tlie Place of it ſets up an 
Univerſal Trade of Couſenage, Sharping, Diſſms 
lation, and downright Kzavery. For, what De 
pendance can there be upon a Man of no Princi- 
ples? What T-uft in Eguivocations, Evaſions, and 
Lyes ? Nor indeed could any one be ſuppos'd ſo 
Sottiſh, as to place the leaſt Confidence in thete 
Men, did they not Bait their Hook, and Cover 
their Treachery with the Sacred and Plauſible Pre- 
tences of FRIENDSHIP, whereby they are ca- 
pable of doing much more Miſchief, than a bare. 
fac'd and profeſs'd Enemy. In what moving and 
Lively Colours does the Holy Pſalmiſt paint out the 
Crafty Inſidiouſneſs of ſuch wilely Volpones ? Wick- 
edneſs (lays he) is therein, Deceit and Guile go 
not out of their Sireets, For it is not an Open Ent- 
my that has dune me this Difhonour, for then 1 
could have born it: Neither was it mine Aw 
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« that did Magnify himſelf againſt me, for then 
« peradventure I would have hid my ſelf from him. 
« But, it was even Thou! my Companion, my Guide, 
« and mine own Familiar Friend. We took ſweet 
« Counſel together, and walked in the Houſe of God 

. Friends. There is no Faithfulneſs in their 
Maul bo, their inward Parts are very Wickedneſs ; 
« Their Throats are Open Sepulchres, and their Words 
are ſmoiber than Oil, yet be they very Swords. 
« Like Joab, they pretend io ſpeak Peaceably, and 
© ſmite us Mertally under the 2 Rib. 

« 2. Thirdly, With Regard to a Man's Self, it is 
hard to diſtinguiſh whether our FALSE BRE- 
« THREN prove themſelves Guilty of more ex- 
« cefſive Ruavery, or Folly, For whatever theſe 
« Cunning, Temporizing Politicians may think, they 
« will find, after all their Shuffling, and Compliance, 
that the Plain Road of Truth, Honeſty, and Inte- 
« grity, is both the moſt Prudent, as well as the Sa- 
« feſt jay they can follow, and that the I iſdom of 
« this World is as much Foolifbneſs with Men, as *tis 
« with Cad, For certainly there is no Sin that fo 
much D:/appornts its Orton Ends as This does. Per- 
« haps e Alen may Obtain the Preſent Advantage, 
« He has in Proſpect, by relinquiſhing his Old 
« Friends and Principles; but is ever ſuch a Merce- 
© nary Convert recciv'd heartily into the Poſem of 
© his Farmer Enemies? Or are They ever found fc 
© Creaulous and Geod-natnr*d, as to Forgive, and 
« Believe ſuch an Apaſtate Cordial and Sincere, and 
« fit to be Truſted in any Matter of Height or Im- 
« portance, who has Betray'd his Own Party for the 
© Little, Sordid Lucre of a Flace, or Preferment ? 
And is again ready to be Retrogade, whenever the 
ind ſhall Change and Veer about? Such a FALSE 
© BROTHER may ſcive the Preſent Turn of his 
Alverſaries, who may ſeem, whilſt they want the 
* TOOL, to Fetter and Careſs him; but let ſuch a 
© Turu-Coat reſt aſſured, He ſhall meet with Hyps- 
© criſy for Hypocriſy; and ſince he is got upon the 
Stage, ſhall Act bis Part, and be Hiß'd off when 
He has done? Such a iſe Game do our Pro- 
« jeftors Play, they Barter, and Betray their Friends, 
© only to /e themſelves Slaves into the Hands of 
their Enemies, wine ſhall Treat them with more 
Inſolence, Diſdain, and Tyranny, than Honeſt Men 
do with Scorn and Contempt, if they don't go the 
* cobcle Lengths of their Party, flick at Nothing, 
* tho? never ſo /mpiors, and Abſurd, and run from 
* one Exiream to a quite contrary, Thus Little, 
thus Baſe, thus Odious, thus Contemptible, thus 
* dervile, nay thus Execrable is the Traytor, and 
Dtuble- Dealer, in the Sight, not only of all 
* Honeſt Men, but the moſt Profeſs*d Knaves, and 
* Fiypacrites? Who cannot but have a Tacit Re- 
* gard, and YVereration for a Man of Steadineſs and 
* Probity, that upon Al Occaſions is True to Him- 
* ſelf, and his Cauſe, is above the Threats, as well 
* as Flatteries of this World, ſtill Truſting in his 
* God, and his own Integrity, and Juſtice, Deſpiſing 
his [ntereft, or Succeſs, and is under all Circum- 
* ſtances like that God, and Religion He Believes 
* and Serves, without Variableneſs, or Shadow of 
* Change, but is the ſame, to day, to morrow, and 
* for ever? Farther, theſe FALSE BRETHREN 
cannot be more Odious to God and Man, than they 
are to Themſelves, who are always a Self-contradic- 
* tion, full of Confuſion and Perplexity, perpetually 
* Haunting themſelves, the Worſt of Demons, main- 
* taining an irreconcileable ar betwixt the Outward 
* and Inward Man, Conformiſts in Profeſſion, Half- 
* Conformiſts in Practice, and Non-Conformiſts in 
Judgment. Such as Mixture of Inconſiſtency and 


* Nonſenſe, that any one that has the leaſt Spark of 
© Conſcience or Reaſon, mult Renounce and Deteſt, 
gut this diſmal Effect has ſuch a State of Eabitua? 
« Hypocriſy, that it quite Damps, and Extinguiſbes 
* Both, Quenches the Holy Spirit of God, and Cru- 
© cifies his Son afreſh, and as it finds a Man void of 
Shame, generally without a miraculous Conver- 
© fon leaves him incapable of Repentance, and both 
* Dans him here, and hereafter; and as He Che, 
© it in This IVorld, Appoints him in the Next, his 
« Portion with Hypocrites and Unbelievers, with al. 
© L.yars that bade their Part in the Late which 
* burns with Fire end Brimſtone, with the Grand 
* Father of [alſhsod, the Devil and his Angels. 
And ſo here we leave our FALSE BRE- 
« THREN, in the Company they always keep 
« Correſpondence with. 
IV. Now what ſhould be the Reſult of this 
« Long Diſcourſe, but that if We bear any True 
« Concern for the Iutereſt, Honour, and Safety of 
Our Church and Government, We ought ftedfaft- 
y to Adbere to tuoſe Fundamental Principles, upon 
© which Both are unded, and upon which their 
Security, under Cad, alone, depends; and con- 
* ſequently that it highly Behoves Us, Cauticeiſy 
to watch againſt, to Mark, and Avoid All thoſe 
that thus Treacherouſly Deſert them. And in- 
* deed it would be both for Our Advantage, as 
© well as Their Credit, if ſuch Men would ibrow 
off the Maſk, entirely Quit Our Church, of which 
© they are no True Members, and not fraudulently 
Eat her Bread, and lay wait for Her Ruin, Pur- 
* /cin Her Revenues, and ungratefully lift up their 
« Feels againſt Her. For then We ſhould be One 
Fold under One Shepherd, all thoſe Invidious Di- 
« ftinftions that now Diſtract, and Confound Us Loft, 
and We ſhould be Terrible like an Army of Ban- 
ners to our Enemies, who would never break in 
© upon ſuch an Uniform, and //ell-compatted Body. 
This indeed would be a ue Peace, and Solid 
© Union, when we ſhould A with one Mind, and 
one Mouth, Gl:rify God, and not with a Cen- 
1 Diverſity of Contradiftions Opinions, and in- 
conſiſtent Jargon of Worſhip, which the God of 
« Peace, Purity and Order cannot but Ar. As 
© it is a Maxim in Politicks, that Al Governmonts 
are beſt ſupported by the ſame Methods, and Coun- 
© ſels upon <which they are Founded ; fo it will 
appear undeniably True in its Application to our 
* Conſtitution, which can be Maintain d by no Other 
« Principles, but Thoſe on which it is Built, and 
« like their Baſis, the Goſpel, if there's any /7la- 
« /ion, or Breach made in any Branch of it, it ſhates 
and endaiigers the whole Frame and Body, The: 
Things, however Little they may be Repreſente. 
by Our Adver/aries, will be found of the mot: 
* Confiderable Conſequence, Let Us therefore, as 
« We are unhappily Sharers of St. Paul's Misfer- 
© tunz, to have our Church in Perils among IF ALSE, 
< BRETHREN, follow his Example and Condutt 
in a Parallel Caſe. He tells us in his Epiſtle to 
the Galatians, c. ii. That he was Obſtructed, and 
Fpeſter'd in his Preaching the Goſpel, by FALSE 
< BRETHREN,  unawares brought in, who came 
« privily to ſpy out bis Liberty, which he had in 
« Chriſt Jeſus, that they might bring him into Bon- 
© dege. To whom he gave place by Subjeftion, no 
« not for an Hour, that the Truth of the Goſpe! 
« might continue with the Church. Doubileſs this 
« brave, and bold Reſolution did the Apoſtle take 
by the peculiar Command, and Inſpiration of the 
* Holy Ghoſt; and yet if our Diſſenters had Lived 
© in thoſe Times, they would have branded him 
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as an Iutemperate, Hot, Furious Zealot, that 
. wanted to be Sweeten'd, by the Gentle Spirit of 
Charity, and Moderation, forſooth! Schiſm and 
Faction, are Things of Impudent and Incroaching 
Natures ; they Thrive upon Conceſſions, take Per- 
miſſion for Power, and advance a Toleration im- 
mediately into an Eftab/ifhment ; and are there- 
fore to be treated like Growing Miſchiefs, or 
Infectious Plagues, kept at a Diſtance, leſt their 
Deadly Contagion ſpead. Let us ther:fore have 
no Fellowſhip with theſe Works of Darneſs, but 
rather reprove them, Let our Superior Paſtors 
do their Duty in Thundering out their Eccleſiaſti- 
cal Anathema*s, and let any Power on Earth 
Dare Reverſe a Sentence Ratify'd in Heaven, Let 
them Diſcountenance all theſe Seditious, Luke- 
warm, Almoſi-Chriftians, and Promote Men of 
Probity, Conſcience, and Courage, I ſay Conſci- 
ence, and Courage, tor the One without the Other 
is like Faith without Works, Dead, and Infignifi- 
cant. A Chriſtian, and'a Coward, are ſuch Con- 
traaittions, as were never found in the Church 
Militant ; Men of Timorous and Daſtardly Spirits, 
who are aſham*d to Orten, or afraid to defend 


their Principles, leſt they ſhould 4%, or ſuffer 


Such Menu (as an Ingenious Prelate Wittily ex- 
preſſes it) are only Hane by Chance, Let us 
Deſpiſe the ſneaking, ſbuffling Compliances of 
ſuch as Conſult their Safety, and not their In- 
nocence, and dare do be True in the worſt of 
Times, with this Al-ſuſtaining Cordial Comfort, 
that whatever Enemies We gain, or Friends We 
loſe, We carry One cvithin Us, that can Confront, 
Vanquijh, and Counter-Ballance All. Woe unto 
them thet have a Fearful Heart, and to the Faint 
Hands, and to the Sinner that goeth two marner 
of ways] favs the Wiſe Man, Ecclus. ii. 12. And 
agreeable to Him the Apaſtle in very Sarcaſtic Ex- 
preſſions, Jude 11, 12, 13. Woe unto them that 
have gone in the Way of Cain, and ren greedily 
after the Err” & Balaam for Reward, and Pe- 
riſb'd in the Gain-ſaying of Corah! Theſe are 
Spots in vour Feaſts of Charitv, Clouds without 
Water, card avout of IWinds, Trees «whoſe Fruits 
are wither d, without Fruit, Twice Dead, pluck*d 
up by the Roots : Raging Waves of the Sea, foam- 
ing cut their Oron Shame, Wandring Stars, to 
whom tis reſerv'd the Blackneſs of Darkneſs for 
ever. Let Us therefore, being well aſſur'd how 
much Our Cauſe Deſerves, and how much at pre- 
ſent it Requires Our braveſt Reſo!utions, hold 
faſt our Integrity, and Religion, <vithout Wavering, 
and earneſtly contend for the Faith, which was once 
deliver®a unto the Saints. My Brethren, be firong 
in the Lord, and in the Power of bis Might. Put 
on the cobele Armour of God, that Ye may be able 
to ſtand againſt the Wiles of the Devil. For we 
M reſtle not only againſt Fleſh and Blood, but againſt 
Principalities, againſt Powers, againſt the Rul-xs 
of the Darkneſs of this World, againſt Spiritual 
IWickedneſſes in High Places. IWherefore take unto 
you the whole Armour of God, that ye may be able 
to withſtand in the Evil Day, and having done All, 
to ſtand, Eph. vi. 10. &c. Not doubting, but 
that if We ſhew the ſame Courage, and Indefati- 
gable Zeal, and Labour, to Defend, as Our Ad- 
verſaries to Reproach, Divide, and Ruin our 
Church, neither their united Malice, nor Power, nor 
all the Plots, and Machinations of Rome, nor the 
very Gates of Hell, itſelf, ſhall ever be able to Pre- 
vail againſt Her. And let us Tryft in that Gra- 

ciaus Providence, which fo Miraculouſly deliver'd 
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Her on this Day, that tho' She lies Bleeding of 
* the Wounds ſhe has receiv'd in the Houſe of Hy 
Friends, Lam. ii. 2, 4. tho? the ways of Zion 

* Meurn for a Time, and Her Gates be Deſolay; 

* ber Prieſts Sigh, and ſhe in Bitterneſs, becay}; 
« Her Adverſaries are Chief, and Her Enemies as 
« preſent Proſper ; tho* among all her I.over; ſhe bas 
« few to comfort Her, and many of her Friends bade 
* dealt Treacherouſly with Her, and are become her 
* Enemies, Zech. xiii. 6. The? ther? are fete gn Guid. 
ler among all the Sons lem fhe hath by ought 
forth; neither are there many that take Her 

* the hand, of all the Sons that ſbe hath brought up 
Ia. li. 18. Tho" her Enemies cry, Down with her 
« Down with her, even to the Ground; Yet there i 
a God that can, and wil Raiſe Her up, if We 
* Forſake Her not, Let us not therefore ungrate. 
fully contribute to Her Doſtruction; but let ys 
continue Stedfaſt, Immoveable, always aboundi; 

jn the Mort of the Lord, foraſmuch as We non 
* that our Labour will not be in vain in the Lord 
© 1 Cor. xv. 58. Now the Ged of all Grace, why 
* hath called Us into bis Eternal Glory by Chriſt J- 
« ſus, after that ye have ſuffer'd @ while, make yu 
Perfect, Stabliſh, Strengthen, Settle You, 1 Pet. 
v. 10, 11. To Him be Glory, and Dominion, 
for ever and ever, Amen, 


Let Us conclude all in that Excellent Colled 


of Our Church; i 


Lord, Wie beſeech thee, let thy continuai Pity 
O Cleanſe, and Defend thy Church; and be- 
cauſe is cannot continue in Safety, without thy Suc- 
cour, Preſerve it evermere by thy Help, and Good- 
neſs, through Feſus Chrijt, Our Lord. 


Aſter which the Lords Adjourned to the Houſe 
of LORDS. 


Tueſday, Feb. 28. The Second Day. 


HE. Lords coming down into I/eſtminſicr- 

- Hall, and being ſeated in the manner betore- 
mentioned, Proclamation was made by the Serjzant 
at Arms as follows: 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of. Perſons to 
keep Silence, upon Pain of Imprifonment. 

Then another Proclamation was made : Henry 
Sacheverell, Doctor in Divinity, come forth, fave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. 

The Doctor appearing at the Bar accordingly, 
with his Counſel as before. 

Lord Chancellor. Gentlemen of the Houſe of 
Commons, you may proceed in your Evidence. 


. Y Lords, Yeſterday your 
Sir Jah Jebyll. F NE 
ticles againſt Doctor Sacheverell, his Anſwer, and 
the Commons Replication, read; and the Charge 
being open'd, your Lordſhips likewiſe heard the 
Doctor's Sermon preached at Sr. Paul's, and the 
Dedication of his Derby Sermon; ſo that the Cale 
is now fully before your Lordſhips. | 

That Part which is aſſigned to me, and ſome 
other Gentlemen, is to maintain the Firſt Article 
of the Commons Charge. The Method I ſhall 


take will be, firſt, to ſhew the. Importance of this 
Article; 
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icle ; Secondly, To clear up and vindicate the 
1 — of the Kebabs: and, Thirdly, To ſtate 
*he Evidence or Proof of this Article, which 
charges the Doctor with traducing and condemning 

lution. | 

ag bar yer I muſt premiſe, that the Commons 
cannot but think it hard, that in this Aſſembly of 
the Briziſþ Nation, they ſhould now after more than 
Twenty Years Enjoyment of the Benefits ariſing by 
the Revolution, they can't but think it hard, I ſay, 
that in this Place, and at this Time, they ſhould 
de forced to plead in Vindication of the Juſtice of 
that Revolution. But ſince we muſt give up our 
Right to the Laws and Liberties of the King- 
dom, or (which is all one) be precarious in the 
Enjoyment of them, and hold them only during 
Pleaſure, if this Doctrine of unlimited Non-refi- 
ſtance prevails, the Commons have been content to 
undertake this Proſecution; and they who ſhare in 
te Legiſlature with your Lordſhips, have put them- 
{lves into the Condition of Suiters for Juſtice 
:gainſt this Offender, in whom your Lordſhips 
will find the Reverle of a true Britiſh Subject: 
For ſuch an one is dutiful and ſubmiſſive to his 
Prince, and true to the Liberty of his Country ; 


but in this Criminal your Lordſhips will find viru- 


lent Faction, and laviſh Submiſſion. 

As to the Importance of this Article, your Lord- 
ſhips were rightly told Yeſterday, that the whole 
Charge centers in this Article, If the Juſtice of 
the Revolution be eſtabliſh'd, the Toleration will 
be rejoiced in by ſome, and be acquieſced in by all; 
the Reſolutions of the Two Houſes of Parliament 
will have a juſt Regard ſhewn to them; Her Ma- 
jeſty's Adminiſtration will be no longer defamed, 
nor will that unhappy Diſtinction of Parties be ca- 

ble of being heightened amongſt us. But if the 

uſtice of the Revolution (which is cur Founda- 
tion) be queſtion'd, every Thing that is built on 
it is in ſome Degree ſhaken, and Occaſion 1s given 
far Diſputes and Factions, never to be ended but 
by a total Subverſion of our Conſtitution. 

My Lords, As it is ſelf- evident that the Honour 
of Her Majeſty's Government ſtands upon the Ju- 
!''ce of the Revolution, ſo doth the Peace and 
Tranquility of it _ upon that alſo, The 
Commons may appeal to your Lordſhips, and the 
whole Nation, in this Matter : From what Quar- 
ter is it, that all that Oppoſition and Obſtruction to 
the Adminiſtration of the late King, and Her pre- 
ſent Majeſty have come? Has it not been from 
zhoſe who have queſtion'd the Lawfulneſs of the 
Reſiſtance made uſe of in the Revolution? Whoſe 
Purſuit after Power is indefatigable, and to obtain 
which they would make a will:ng Sacrifice of the 
Common Liberty ; whilſt others who have a con- 
trary Principle, and are convinced of the Juſtice of 
that Proceeding, have acted a quite contrary Part. 


Have they not contributed every thing in their p 


Power to ſtrengthen the Government in her preſent 
Majeſty's Hands, as well as the late King's; and 
that with a Zeal and Conſtancy thro? ſeveral Chan- 
Re which nothing but a Principle could inſpire? 

cw much is owing to this Zeal in promoting the 
Settlement of the Proteſtant Succeſſion, and how 
little to the contrary Principle, every one that re- 
members the State of Things at the End of the 
late King's Reign can tell. Upon the preſent Que- 
ſtion therefore, my Lords, depend our preſentHap- 
pineſs, and future Hopes. Hath not this Principle 
of unlimited Non- reſiſtance been revived by the 
profeſſed and undiſguiſed Friends of the Preten- 
der? Hath it not been proſecuted with an unuſual 
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Warmth, fince his Attempt upon Her Majeſty's 
Crown ? Can the Pretender have any Hopes, but 
from the keeping alive ſuch Notions ? Or can the 
Queen's Title receive any Advantage from them? 
Or can it be ſeaſonable to preach this Doctrine in 
the Reign of the beſt of Princes, which can be of 
no Uſe to any but the worſt ? 

In clearing up and vindicating the Juſtice of the 
Revolution, which was the Second Thing pro- 
poſed, it is far from the Intent of the Commons 
to ſtate the Limits and Bounds of the Subject's 
Submiſſion to the Sovereign, That which the Law 
hath been wiſely ſilent in, the Commons deſire to 
be ſilent in too; nor will they put any Caſe of a 
juſtifiable Reſiſtance, but that of the Revolution 
only; and they perſuade themſelves that the do- 
ing Right to that Reſiſtance, will be ſo far from 
promoting popular Licence or Confuſion, thar it 
will have a contrary Effect, and be a Means of ſet- 
tling Mens Minds in the Love of, and Veneration 
for the Laws; to reſcue and ſecure which, was the 
only Aim and Intention of thoſe concerned in that 
Reſiſtance. 

To make out the Juſtice of the Revolution, it 
may be laid down, That as the Law is the only 
Meaſure of the Prince's Authority, and the Peoples 
Subjection, ſo the Law derives its Being and Effi- 
cacy from common Conſent : And to place it on any 
other Foundation than common Conlent, is to take 
away the Obligation this Notion of common Con- 
ſent puts both Prince and People under to obſerve 
the Laws. And upon this folid and rational Foun- 
dation, the Lawyers, in all Ages, have placed that 
Obligation, as appears by all our Law-Books. But 
inſtead of this, of later Times, Patriarchical and 
other Fantaſtical Schemes have been framed, to reſt 
the Authority of the Law upon; and ſo Queſtions 
of Divinity have been blended with Queſtions of 
Law ; when it is plain, that Religion hath nothing 
to do to extend the Authority of the Prince, or the 
Submiſſion of the Subject, but only to ſecure the - 
legal Authority of the one, and enforce the due 
Submiſſion of the other, from the Conſideration 
of higher Rewards, and heavier Puniſhments, 
And if this Diſtinction were attended to, it might 
ſerve to bury the uſeleſs Labours (to ſay no worſe 
of them) of ſeveral Divines, and others, on theſe 
Subjects, in utter Oblivion, 

My Lords, Nothing is plainer than that the Pec- 

le have a Right to the Laws and the Conſtitution. 

his Right the Nation hath aſſerted, and recover'd 
out of the Hands of thoſ: who had difpoſſ:fed 
them of it at ſeveral Times. There are of this two 
famous Inſtances in the Knowledge of the pretent 
Age ; I mean thatof the Reſtauration, and that of 
the Revolution; in both theſe great Events were 
the regal Power, and the Rights of the People re- 
cover'd. And it is hard to ſay, in which the Peo- 
le have the greateſt Intereſt; for the Commons 
are ſenſible, that there is not one legal Power be- 
longing to the Crown, but they have an Intereſt in 
it; and I doubt not, but they will always be as 
careful to ſupport the Rights of the Crown, as their 
own Privileges. | 

My Lords, That the Conſtitution was wholly 
loſt before, and recover'd by the Reſtauration, is 
known to all; and before the Revolution, ir is 
known how Popery and abſolute Power had in- 
vaded the Conſtitution. The * Supremacy, of 
ſuch abſolute Neceſſity to preſerve the Peace of 
the Kingdom, was diſclaimed, and the Papal Su- 
premacy, by a ſolemn Embaſly to Rome, owned and 
acknowledged, and no Footſteps left of the regal 
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Supremacy but that which as · worſe than nought, 
an illegal High-Commiſſion Court: And at that 
Time the popular Rights, in almoſt all the Species 
of them, were invaded, That great Privilege of the 
People, on which all others depend, that of gi- 
ving their Conſent to the making new, or repeal- 
ing old Laws, was invaded; and a diſpenſing 
Power, ſuch as rendred all our Laws precarious, and 
at the Will of the Prince, was exerciſed. Theſe, 
and a great many other Acts of abſolute Power, are 
mentioned in that Act of Parliament, called The 
Bill of Rights. It would be to miſpend your Lord- 
ſhips Time, to mention all the Inſtances there gi- 
ven: For, my Lords, the whole Tenor of the Ad- 
miniſtration then in Being, was agreed by all to 
be a total Departure from the Conſtitution z the 
Nation was at that Time united in that * 
all but the Criminal Part of it. And as the Na- 
tion joined in the Judgment of their Diſeaſe, ſo 
they did in the Remedy. They ſaw there was no 
Remedy left, but the laſt; and when that Re- 
medy took Place, the whole Frame of the Govern- 
ment was reſtor*d intire and unhurt. This ſhewed 
the excellent Temper the Nation was in at that 
Time, that after ſuch Provocations from an Abuſe 
of the regal Power, and ſuch a Convulſion, no 
one Part of the Conſtitution was alter*d, or ſuffer*d 
the leaſt Damage; but on the contrary, the whole 
received new Life and Vigour. 

My Lords, As that Doctrine of unlimited Non- 
reſiſtance was implicitly renounced by the whole 
Nation in the Revolution, ſo divers Acts of Parlia- 
ment afterwards paſs*d, expreſſing that Renuncia- 
tion, I beg leave to read a few Paſſages out of the 
Laws that were then made, In the Firſt of King 
I jlliam and Queen Mary, was the Act for Abroga- 
ting the Oaths of Supremacy and Allegiance, and 
appointing other Oaths. By that Act, the Decla- 
ration injoin*d to be taken by ſeveral Acts in the 
Time of King Charles II. to this Purpoſe, That 
it is not lawful, on any Pretence whatſoever, to take 
up Arms againſt the King, was taken away. Then 
in the ſecond Sc on of that Parliament, was the 
A& for declaring the Rights and Liberties of the 
Subject: In that Act Notice is taken, that the late 
King James did endeavour to ſubvert and extirpate 
the Proteſtant Religion, and the Laws and Liber- 
ties of the Kingdom; and the particular Inſtances 
of Male. Adminiſtration are ſet forth: Then it de- 
clares, that that unhappy Prince had abdicated the 
Government, and the Throne was thereby vacant 
and that it had pleaſed Almighty God to make the 
Prince cf Orange the Glorious Inſtrument of de- 
livering the Kingdom from Popery and Arbitrary 
Power. And if the Inftrument, who brought about 
that Deliverance, be ſtiled Glorious, ſurely the 
Means uſed by him is (in Conſequence) approved 
and applauded ; and his late Majeſty is mention*d 
as the fame Glorious Inſtrument, in the Act for 
paying the States General the Charges of his Expe- 
dition. And ſurely this is an Approbation of the 
Means uſed by him, when that Act charges the Peo- 
ple with Six hundred thouſand Pounds for thoſe 


Means, cg. the Force he brought along with him. 


But if it ſhould be thought theſe Words are too 
general, and do not particularly approve the Re- 
ſiſtance at the Revolution; there came a memo- 
rable Occaſion, when the Parliament had that Par- 
ticular under their Conſideration; and that was, 
when they were conſidering whether they ſhould 


Act in the ſame ſecond Seſſion of that Parlia 

intitled, in Alt for preventing veratious Su, 
againſt ſuch as ated in order to the bringing in ꝛbei 
Majeſties, or for their Service. There they take ng. 
tice, that at the Time of his Majeſty's glorious 
Enterprize, for delivering this Kingdom from Po. 


pery and arbitrary Power, and in Aid and Purt,. 


ance of the ſame, divers Lords, Gentlemen, ang 
other good People well affected to their Country 
did act as Lieutenants, Deputy-Licutenants, Juſtice, 
of the Peace, or other Officers, Civil or Military 
tho* not ſufficiently authoriſed thereunto; and did 
apprehend and put in Cuſtody ſeveral crimineus 
and ſuſpected Perſons ; and did ſeiſe and uſe divers 
Horſes, Arms, and other Things; and did enter 
into the Houſes and Poſſeſſions of ſeveral Perſons 
and did Quarter, and cauſe to be Quartered, Sol. 
diers and others there ; which Proceedings, in 
Times of Peace and common Safety, would not 
have been warrantable : Yet that Act declares they 
were neceſſary, in regard of the Exigence of pub- 
lick Affairs, and ought to be juſtified ; and pro- 
vides an Indemnity for thoſe who acted in that 
Reſiſtance, from the Actions that might be brought 
by their Fellow-Subjects. 

My Lords, I ſhall conclude this Head with ta- 
king notice of the Form of Prayer, appointed Ly 
Royal Authority; tor the Fifth of Novemb:cr, now 
doubly memorable : There is in that Form not 
only Thanks offered to Almighty God for the Re. 
volution, but for the Succeſs given to thoſe Means 
that were uſed to bring about that wonderful De- 
liverance: What elſe is the Meaning of thanking 
God, for giving his late Majeſty a ſafe Arrival 
here, and making all Oppoſition fall before him, 
till he became our King and Governour ? 

But, my Lords, notwithſtanding the Juſtice of 
thoſe Steps that were talten to bring about the Re- 
volution, notwithſtanding the Temper and Pru- 
dence that was ſhewn in the Settlement of it, ard 
the Sanction ſince given to it, not only by the 
Royal, but the whole I cgiſlative Authority, Dr. Sa- 
cheverell hath condemned the Reſiſtance, (which 
was the Principal, if not the only Means) by which 
that Deliverance was wrought z which was the laſt 
Thing I propoſed to ſhew to your Lordſhips. 

My Lords, This Article 1s divided into three 
Branches: Firſt, The general Charge, that he ſug- 
geſts and maintains, that the neceſſary Means uſe 
to bring about the Revolution, were odious and un- 
juſtifiable, The ſecond and third Branches are 
Particulars of that General ; viz, That his late Na- 
jeſty diſclaimed the leaſt Imputation of Reſiſtance ; 
and that to impute Reſiſtance to the Revolution, 
to caſt black and odious Colours upon his late Ma- 
zeſty and the ſaid Revolution. 

To maintain this Article, I will not repeat the 
particular Words of the Sermon, in order to the 
Application of them; that is a Province W, 
aſſigned to another Gentleman, who will ſpeak alter 
me: But I ſhall offer to your Lordſhips What 1 
1 — to be the clear Senſe and Meaning ct 
thoſe Paſſages in the Sermon, which maintain this 
Article. In the eleventh Page of the Qyario Edi- 
tion, he lays down.a general Poſition, of the ut- 
ter legality of Reſiſtance, upon any Preterc2 
whatſoever. He ſays, there are tome who deny tlus 
Poſition, who are new Preachers, and new Poli- 
ticians, who teach divers Antimonarchical and per- 
nicious Doctrines. He goes on, and ſays, They do 
not only deny this Poſition, but urge the Revolu- 
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meddle with ſo tender a Thing, as the taking away 
*, the Benefit ob the Law from a great many of the 


'-**Stilfiects of the Kingdom; which was done by an 
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tion in Defence of their Denial; that is, by produ- 


Cing that as an Inſtance of a juſtifiable Reſiſtance. 
1 | T hen 


Then he exclatms againſt theſe Men, as endeavour- 

—— caſt black 180 odious Colours on the late 
King and the Revolution z whereas he ſays, the 

King diſclaimed the leaſt Imputarion of Reſiſtance 

by his Declaration; and the Parliament difowned 

it, becauſe they declare they only fill'd a vacant 

Throne, without taking Notice how it became fo ; 

and they burnt a Book which alledged Conqueſt, be- 

cauſe it had that Ingredient of Reſiſtance in it. 
This Extract out of the Sermon makes out the 

firſt Article, which is, his condemning the Re- 

ſiſtence, which the Commons call the neceſſary 

Means uſed to bring about the Revoltion. For, 

frſt, that general Polition of his condemnsReſiſtance 

in any Caſe whatſoever. Secondly, he introduces 
ſome as denying this Poſition, and faſtens a vile and 
odious Character upon them. Thirdly, he makes 
thoſe that deny this Doctrine object to it an Au- 
thority or Preſident of a lawful Reſiſtance, viz. 
that at the Revolution; but, my Lords, this he does 
only to give up the Lawfulneſs of that Reſiſtance, 
and condemn that as well as any other, For, 
Fourthly, he anſwers this Objection, by denying 
there was any Reſiſtance in that Cafe, a Fact as 
clear as the Sun at Noon-day, and which all the Na- 
tion favs and rejoiced at. He brings the late King 
and the Parliament to witneſs againſt any Reſiſtance 
in the Revolution 3 and yet he has ſhewn by two 

Quorattons out of the Prince of Orange's Declara- 

tion, one in his Anſwer, and the other in the printed 

Sermon, that his late Majeſty was ſo far from diſ- 

claiming Reſiſtance, that he avowed it, and invited 

the Subjects of this Kingdom to join in that Re- 
fiſtance ; for in his Anſwer, he cites that Paſſage in 
his Declaration; wherein his Majeſty takes Notice, 
that he carried a Force with him, ſufficient, by the 
Bleſſing of God, to defend him from the Violence 
of Evil Counſellors ; and that he deſigned that Ex- 
pedition to oblige King James to call a Free Parlia- 
ment : And by his Quotation of another Paſſage in 
the Prince of Orange*s Declaration, it appears his 
late Majeſty was, by divers Subjects of King James's, 
invited to and aſſiſted in that Expedition; which 
being an Expedition by Force, to oblige that King 

to call a Free Parliament, doth it not carry in it a 
plain and manifeſt avowing of Reſiſtance ? My 
Lords, as to what he ſays in Relation to the Parlia- 
ment's diſowning any Reſiſtance at the Revolution, 
by aſſerting, that they ſer the Crown on the King's 

lead on no other Title than that of the Vacancy of 
te Throne, that appears to be directly otherwiſe 
trom the. ſeveral Paſſages in divers Acts of Parlia- 

ment which I have before-mentioned : To which I 
only add, that in the Conference between the two 
Houſes, previous to the fettling the Crown on the 
King's Head, the Word Abdicated was inſiſted 
upon and carried ; for that it included in it the 
Male-Adminiſtration of King James, which the 
Word Deſerted (deſired to be uſed inſtead of it) 
did not: And this appears by the Journal. He 
therefore knowing that there was Reliſtance at the 
Revolution, and that the late King and the Parli- 
ament avewed that Reſiſtance ; and he pretending 
to defend it only by denying thoſe Facts, hath (by 
a neceſſary Implication) aſſerted, That that Reſi- 
ſtance was nor an Exception to his general Rule, 
but ſtands condemned by it. 

My Lords, I ſhall not enter upon the Conſidera- 
tion of the Doctor's Anſwer to this Article, be- 
cauſe I don't know whether his Counfcl will think 
fr to abide by it; nor would I meddle with any 
Thing that is proper for the Reply, 2 

The Sum of the whole Proof is this: The 
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Doctor lays down a Doctrine, cbndemning Ref 
ſtance in all Caſes whatfoever : He makes thofe 
who deny this Doctrine, Aſſerters of Antimonar- 
chical Principles: He takes Notice of the Revolu- 
tion, only to give it up: He admits, that if there 
were Reſiſtance in that Caſe, that it was as unlaw- 
ful as any other Reſiſtance. He aſſerts that to be 
true, which every one knows to be falſe : He ſays, 
the late King diſclaimed the leaſt Imputation of 
Reſiſtance ; the Parliament diſowned it; and they 
who ſay there was any Reſiſtance in it, caſt black 
and odious Colours on the late King and the Re- 
volution; and confequently, he condemns the Re- 
ſiſtance uſed to bring about the Revolution, which 
is the Matter of the firſt Article, 

This, my Lords, is what the Commons rely 
upon, to maintain and make out the firſt Article 
of their Charge againſt the Criminal at the Bar ; 
and they refer the Conſideration of it to your Lord- 
ſhips Wiſdom and Juſtice. 


Mr, Sol. Gen. Y Lords, It falls to my Share, 
Sir Rob. Eyre. to ſtate to your Lordſhips tic 
Teveral Paſſages in the S-rmon preached at St. 
Paul's, which the Commons rely upon as a Proof 
of the firſt Article; and to ſhew the particular 
Weakneſs and Inſufficiency of the Anſwer given 
to this Charge. 

The Charge is, That the Gentleman at the Br 
doth ſuggeſt and maintain, That the neceſſaty 
Means uſed to bring about the late happy Rævo- 
lution, were odious and unjuſtifiable; That his 
late Majeſty, in his Declaration, diſclaim'd the leaſt 
Imputation of Reſiſtance ; and, That to impute 
Reſiſtance to the Revolution, is to caſt black and 
odious Colours upon his late Majeſty and the ſaid 
Revolution, : 

The Paſſages upon which the firſt Article is 
founded, are in the eleventh and twelfth Pages of 
this Sermon; where Dr. Sachevere!! having firit 
aſſerted, ** That the grand Security of our Guvern- 
% ment, and the very Pillar upon which it ſtands, 
« is founded upon the ſteady Belief of the Sub- 
jects Obligation to an abſolute and unconditional 
Obedience to the ſupreme Power in all Things 
« lawful, and the utter Illegality cf Reſiſtance 
upon any Pretence whatſoever, which, He ſays, 
has been lately exploded and rediculed, goes an 
in theſe Words : 

Our Adverſaries think they cflectually ſtop owe 
6 Mouths, and have us ſure and unaniwerable on 
this Point, when they urge the Revolution of thi; 
Pay in their Defence; but certainly they are th; 
&« greateſt Enemies of that, and his late Majeity, 
and the moſt ungrateful for the Deliverance, who 
C endeavour to calt ſuch black and odious Colours 
upon both, How often muſt they be told, that 
e the King himſelf ſolemnly diſclaini* the leait 
% Imputation of Reſiſtance, in his D-ciaration ? 
« And that the Parliament declared, that they fer 
« the Crown on his Head upon no other Title but 
&« that of the Vacancy of the Throne ? And did 
te they not unanimouſly condemn to the Flames 
ee that infamous Libel, that would have plcade 
te the Title of Conqueſt, by which R<liſtance 
« was ſuppos'd ? 

Theſe Words the Commons apprehend to be a 
full Proof of the Aſſertions charg'd in the firſt Ar- 
ticle, for Reſiſtance was the neceſſary Mears uſed 
to bring about the-Revolution,,...  _ 

And the Doctor expreſly affirms in this Place, 
that the King diſclaim'd the leaſt Imputation of 
Reſiſtance ; he allerts1t as a thing notoriGus, which 
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no Body could be a Stranger to: He ſays, the Ki 
diſclaim'd it ſolemnly; he diſclaim'd it in his De: 
claration. 

And he as plainly affirms, That to impute Re- 
ſiſtance to the Revolution, is to caſt black and 
odious Colours upon his late Majeſty and the Revo- 
lution ; for he firſt lays down the utter Illegality of 
Reſiſtance upon any Pretence whatſoever, as a fun- 
damental Doctrine ; and then acquaints his Audi- 
tory, that his Adverſaries thought they could effe- 
ctually ſtop his Mouth, and had him ſure and un- 
anſwerable on this Point, when they urged the Re- 
volution in their Defence; but that they were the 
greateſt Enemies to the King and to the Revolu- 
tion, who endeavour'd to caſt ſuch black and odious 
Colours upon both. 

Now this Point, which he ſays his Adverſaries 
thought they had him ſure and unanſwerably upon, 
is plainly the Point of Reſiſtance, which he had aſ- 
ſerted to be illegal upon any Pretence whatſoever 
and others, he ſays, had denied, and had urg'd 
the Revolution in their Defence, 

And the urging of the Revolution in that Caſe, 
as an Inſtance of the Legality of Reſiſtance, in Op- 

ſition to his general Doctrine, is what he calls caſt- 
ing black and odious Colours upon the King and the 
Revolution; for his Argument runs thus, All Re- 
ſiſtance is utterly illegal; the King diſclaimed the 
leaſt Imputation of Reſiſtance ; the Parliament ſet 
the Crown upon his Head uponno other Title than 
that of the Vacancy of the Throne; and burnt a 
Book becauſe it aſſerted a Title by which Reſiſtance 
was ſuppoſed ; and therefore to impute Reſiſtance 
to the Revolution, is to caſt b/ack and odious Colours 
upon his late Majeſty and the Revolution, 

This, my Lords, is the Force of his Reaſoning, 
and the plain and obvious Senſe of this Part of the 
Paragraph ; and therefore fully makes out the 
Charge of his aſſerting and maintaining, that to 
impute Reſiſtance to the Revolution, 1s to caſt 
black and odious Colours upon his late Majeſty 
and the ſaid Revolution. ; 

I come now t- conſider the Anſwer he makes to 
this Article, which he divides into three Parts, 

And firſt, he denies that he doth ſuggeſt and 
maintain, that the neceſſary Means uſed to bring 
about the happy Revolution were odious and un- 
« juſtifiable; and ſays, that, he doth not affirm in 
any Part of that Sermon any thing concerning 
the neceſſary Means uſed to bring about the hap- 
„ py Revolution; the ſaid Henry Sacheverell is fo 
far from reflecting on his late Majeſty or the hap- 
« py Revolution, that he endeavours in that Ser- 
« mon to clear the Revolution, and his late Ma- 
« jeſty, from the black and odious Colours which 
« their greateſt Enemies had caſt upon both. 

Now the material Part of the Anſwer to this 
Branch of the Article is, „That he denies his 
© maintaining that the neceſſary Means uſed to bring 
about the Revolution were odious and unjuſti- 
e fiable, and his affirming any thing concerning 
*« thoſe neceſſary Means. But this is no more than 
ſaying that he has affirmed nothing by the Words 
Neceſſary Means; and 'tis very true, that the 
Words Neceſſary Means are not uſed in any Part of 
the Sermon. 

But no Body will ſay, that *tis requiſite to charge 
the Aſſertion in the very Words, 

And therefore it Reſiſtance was neceſſary, and the 
Means uſed, in that extraordinary Caſe of the Re- 
volution, he has aſſerted the Means to be odious 
and unjuſtifiable, tho? he has done it in other Terms, 
and by Words more particular and expreſs. 


cc he is 
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I eſting and maintain; 
That his late Majeſty in his Declaration dick 
ed the leaſt Imputation of Reſiſtance: 

He acknowledges himſelf to have made thi; 
*« Suggeſtion ; but ſays, that he made it not in 
« Diſhonour, but in Vindication of his Majeſty; the 
KReſiſtance he repreſents the King to have Dic. 
claimed, being ſuch a Reſiſtance as tended to the 
« Conqueſt of this Realm; for which he refers to 
** that Part of the Declaration which is printed a 
the Bottom of the eleventh Page in the Sermon 
and upon this Ground he obſerves, that there 
are theſe other Paſſages in the Declaration 
We have thought fit to go over to England, and 
* to carry over with us a Force ſufficient, by the 
«* Bleſſing of God, to defend ourſelves from the 
« Violence of evil Counſellors. We think fit ty 
declare, that this our Expedition is intended fo 
* no other Deſign than to have a free and lawſ,] 
« Parliament aſſembled. 

Now in this Part of his Anſwer Doctor Sache 
verell admits, that he made the Suggeſtion char. 
ged upon him, in the fame Words that are uſcd 
in the Article ; but defends himſelf by alledging, 
that the Commons have miſtaken his Meaning, -- 
He meant only, that the King diſclaimed a Ref. 
ſtance which tended to Conqueſt, 

But *tis clear and plain, that the Words have ng 
ſuch limited or rad Senſe, and that the 
Meaning he would now put upon them is a mete 
Shift and Evaſion ; for the Propoſition is general, 
The King diſclaim'd the leaſt Imputation of Reſi- 
ſtance : And the Uſe he makes of it ſhews, that 
his Meaning was as general as his Words ; for 
he is replying upon thoſe who urge the Revo- 
lution in Anſwer to his general Poſition, That Re- 
ſiſtance is utterly illegal upon any Preter.ce what- 
ſoever ; and how docs he anſwer the Caſe of th: 
Revolution, or is it poſſible to be anſwered, but 
by ſaying, that there was no Reſiſtance at all in 
the Revolution; the King, who was principally 
concerned in it, diſclaim'd the leaſt Imputation of 
Reſiſtance? 

The _ is ſtated upon Reſiſtance in ge- 
neral ; Whether Reſiſtance in any Caſe, or upon 
any Occaſion, be lawful ? 

And therefore, if the Lawfulneſs of Reſiſtance 
in any Caſe be allowed, *tis impoſſible that his 
general Aſſertion ſhould ſtand ; and *tis equally im- 
poſlible to get clear of the Objection, without de- 
nying the Reſiſtance. 

Doctor Sacheverell was aware of this, and therc- 
fore denies that there was any Reſiſtance at all in 
the Revolution, and ſays, That the leaſt Imputa- 
tion of it was ſolemnly diſclaim*d and diſavow'd. 

For had he ſaid, in expreſs Terms, that the King 
diſclaim'd all Imputation of Reſiſtance that tended to 
Conqueſt, this would have been noAnſwer to theOb- 
jection: For if there was any Reſiſtance, tho' not 
the particular Reſiſtance which the King diſclaini'.; 
and if that Reſiſtance which was us'd be agreed to be 
lawful, his fundamental Doctrine muſt certainly be 
ſhaken. And therefore if your Lordſhips ſuppol: 
him to make any Uſe at all of this Aitertion, his 
Words plainly ſpoke his Meaning, and repreſent 
the King to have diſclaim'd all Reſiſtance what- 
ſoever, 

But he excuſes the making of this Suggeſtion, 
by declaring, ** That he made it not in Diſhonour, 
but in Vindication of his Majeſty ; and therefore 
* whether he was miſtaken or not in expreſſing 
« himſelf, as if the late King had diſclaimed all 
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« Imputation of Reſiſtance, when he meant there- 
« by, that the late King diſclaim'd the Imputation 
« of a Deſign of Conqueſt, he humbly conceives 
« ſuch a Suggeſtion, plainly deſign'd for the Ho- 
« nour of the late King, cannot in any reaſonable 
« Conſtruction be thought a Reflection upon his 
« {aid late Majeſty, or deem'd any high Crime or 
« Miſdemceanor. ; 
My Lords, had theſe Words been ſpoken in 
Vindication of his late Majeſty, or great and glo- 
rious Deliverer, the Commons, who have ſo much 
at Heart the Honour of the late King, and the 
Juſtice of the Revolution, had never charg'd them 
upon this Gentleman as a Crime. 
But they carry with them the higheſt Reflection 
uron the Honour and Juſtice of his Majeſty ; for 
they ſuppoſe that he denied the Lawfulneſs of Re- 
ſiſtance when he was actually engaged in it, and 
{claimed the leaſt Imputation of Reſiſtance when 
he brought over an Army on purpoſe to maintain 
that Reſiſtance, to which all the People of England 
were invited and encouraged by his Declaration. 
And this Aſſertion, of the King's diſclaiming all 
Reſiſtance, could never be meant in Vindication of 
his Majeſty from any Imputation of a Deſign of 
Conqueſt ; for there was no Occaſion for vindicating 
the King upon this Point, the Subject-Matter of 
the Diſcourſe did not lead him to it; for the Buſi- 
neſs of the Sermon, or of this particular Paragraph 
is not to vindicate the Honour of the King from any 
ſuch Aſperſion, or to maintain the Liberties of Eng- 
land, by aſſerting, That the Conititution of Govern- 
ment ſtill remains, and was not broken and diſſolv'd 
by Conqueſt at the Revolution : Had that been his 
Ground, his Miſtake had been more excuſable; for 
then it had been proper to have urg'd that there was 
no Step taken towards the Revolution, which look*d 
like a Deſign of Conqueſt; and that the armed 
Force which was uied in it, and had the Appearance 
of ſuch a Deſign, was not intended to conquer; for 
the King, who commanded it, diſclaim'd all Impu- 


tation of Reſiſtance that tended to Conqueſt. Upon 


ſuch a Queſtion theſe things had been very properly 
urg'd, and there might have been ſome Indulgence 
to a general Expreſſion, that in any Propricty of 
Speech could have received ſuch a Meaning. 

But when the Queſtion is not, Whether the Re- 
volution was brought about by Conqueſt, or what 
would be the Conſequence of ſuch an Aſſertion, 
either in regard to the Honour of the King, or the 
Condition of the People, there can be no Colour 
for ſaying that he meant by this general Expreſſion, 
which carries no ſuch Meaning in it ſelf, that the 
King diſclaimed Conqueſt, or a Reſiſtance which 
tended to Conqueſt only. 

Eſpecially, my Lords, when the Subject-Matter 
of his Diſcourſe naturally led him to aſſert this Pro- 
poſition in the common and ordinary Senſe which 
the Words import: For he is aſſerting the Doctrine 
of abſolute Non-Reſiſtance ; and ſhewing, that the 
Lawfulneſs of the Revolution was no Argument 
againſt it; and why? Becauſe the King diſclaim'd 
the leaſt Imputation of Reſiſtance; there was no 
ſuch whtked Ingredient as Reſiſtance in it; no 
other Anſwer would have ſerv'd him; and there- 
fore it can never be ſuppos'd that he meant to clear 
the King from any Deſign of Conqueſt, or intended 
to ſay any thing in Vindication of his Majeſty up- 
on that Head. 

And, in Truth, it is an apparent Scandal upon 
the Memory of the late King, to ſay there was any 
Occaſion to clear him from this Imputation ; his 
Actions ſpoke the Juſtice and Sincerity of his In- 
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tentions ; his Buſineſs was not ro conquer and en- 
ſlave us, but to deliver us from Popery and Sla- 
very, the moſt dreadful Calamities that could befal 
us, and to reſettle and eſtabliſh our Conſtitution 
both in Church and State. This was the Ground 
of the glorious Enterprize he undertook, and the 
general Aim and Deſign of all his Labours through 
the whole Courſe of his Reign. 

"Tis therefore plain, that what Doctor Sacheve- 
rell fays in his Anfwer, in Excuſe of his Aſſertion, 
relating to the King's diſclaiming all Imputation 
of Reſiſtance, was rather made to the Diſhonour, 
than in Vindication of his Majeſty , for there was 
no Colour to ſuggeſt that he needed any ſuch Vin- 
dication or Defence, 

And that the King did not diſclaim all Impu- 
tation of Reſiſtance, is evident, even from that 
Part of his Declaration which is cited in the An- 
ſwer, whereby He declares to the People (to 
encourage them to join with him) that he had 
brought over a ſufficient Force to defend him- 
„ ſelf trom the Violence of evil Counſellors. —- 
And that this Expedition was deſigned to have 
a free and lawful Parliament aſſembled, which 
* was a plain Force upon the executive Power that 
vas directed by thoſe evil Counſellors, who, by 
„ ſubverting the Liberties of Corporations, and 
« practifing upon the Freedom of Elections, never 
intended that any ſuch free or lawful Parliament 
« ſhould be afſenibled. 

This is plain Reſiſtance in the Senſe that Doctor 
Sacheverell takes the Word; and is ſo far from a 
Juſtification, that there is no Colour to ſay, that 
his Majeſty diſclaimed the leaſt Imputation of Re- 
ſiſtance. 

As to the laſt Branch of the Article, whereby he 
is charged that he ſuggeſts and maintains, That 
to impute Reſiſtance to the Revolution, is to 
&* caſt black and odious Colours upon his late Ma- 
« jeſty and the ſaid Revolution; he denies that he 
e ſuggeſts or maintains any ſuch Poſition. 

But this Negative is fully anſwer'd by what has 
been offer*d to your Lordſhips upon the firſt Head 
of this Article, his aſſerting, That the neceſſary 
Means uſed to bring about the Revolution were 
odious and unjuſtifiable; for if Reſiſtance be utter- 
ly illegal upon any Pretence whatſoever, and there 
was Reſiſtance in the Revolution, it neceſſarily fol- 
lows, that to impute Reſiſtance to the Revolution, 
is to caſt black and odious Colours upon it. And 
this is expreſly aſſerted by his ſtating the Caſe of 
the Revolution, in which there was Reſiſtance, as 
an Objection to his general Doctrine of Non-Re- 
ſiſtance upon any Pretence whatſoever; and then 
anſwering this Objection, by ſaying, That the ur- 
ging of the Revolution, as an Inſtance of the Læ- 
gality of Reſiſtance, was caſting black and odious 
Colours upon his late Majeſty and the late Revolu- 
tion : For there could be no black or odious Co- 
lours caft, but from the ſhaking that fundamental 
Doctrine of abſolute Non-Reſiſtance; the Belief of 
which he aſſerts to be the Pillar upon which the 
Government of England ſtands. 

And therefore the impuring of Reſiſtance to the 
Revolution, muſt, according to the Principles he 
lays down, caſt black and odious Colours upon 
the Revolution, and upon the great and glorious 
Inſtrument of it, his late Majeſty, by whom it 
was happily brought about. 

And Doctor Sacheverell himſelf, by the ſubſe- 
quent Part of his Anſwer, ſeems to think that this 
Aſſertion is fairly and plainly inferred from the 
Tenor of his Diſcourſe, | X 
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For he is pleaſed to excuſe it, by ſaying, © That 
c he intended to apply it not to ſuch Perſons who 
„ jmpute Reſiſtance to the Revolution, of whom he 
_« affirms nothing; but to thoſe new Preachers, and 
&« new Politicians, who teach in Contradiction both 
eto the Goſpel and the Laws, that the People 
have the Power inveſted in them, the Fountain 
« and Original of it, to cancel their Allegiance at 
their Pleaſure, and call their Sovereign to Ac- 
% count for High Treaſon againſt his Subjects, and 
&« who urge the Revolution in Defence of ſuch 
« Principles; and that, unleſs thoſe who impure 
« Reſiſtance to the Revolution be the ſame with 
« thoie new Preachers and new Politicians, he af- 

rms nothing concerning them. 

But, my Lords, this Part of his Anſwer 1s far 
from excuſing or extenuating his Crime; for if a 
Propoſition be true, it will loſe nothing of its 
Weight and Force, though the vileſt Man upon 
Earth ſhould make uſe of it; and it can be no Ar- 
gument againſt a true Principle, that it has been 
made uſe of to ill Purpoſes, and to maintain Poſi- 
tions which are not warranted by it. Tis rather an 
Aggravation of his Crime, and a high Reflection 
upon the Commons, and the Juſtice of this Pro- 
ceeding, to ſuppoſe that any ſuch wicked Conſe- 
quences as he mentions, can poſſibly be inferr*d from 
deſending the Reſiſtance at the Revolution: And 
the Queſtion is, Whether Doctor Sacheverell him- 
ſelf aſſerts, that to impute Reſiſtance to the Revo- 
lution, be to caſt black and odious Colours upon 
it; and not, OF WHOM he affirms the caſting 
ſuch black and odious Colours ? 

I go on to the laſt Part of his Anſwer to this Ar- 
ticle, where he ſays, „That upon the ſtricteſt 
Search into his ſaid Sermon prcach'd at St. Paul's, he 
« doth not find that he hath given the leaſt colour- 
« able Pretence for the Accuſation exhibited a- 
« gainft him in this firſt Article, but barely by his 
« aſſerting tlie utter Illegalify of Reſiſtance to the 
« ſupreme Power upon any Pretence whatſoever ; 
« for which Þ- conceives he has the Authority of 
« the Church of England, which has taught and 
& inculcated this Doctrine in her Homilics — And 
&« he doth further inſiſt, That this Aſſertion is 
e agreeable to, and warranted by the Common 
Law of England, and divers Acts of Parlia- 
ment now remaining in full Force. 

Now it muſt be agreed, that there is no colour- 
able Pretence to charge him with ſuggeſting and 
maintaining, that the Reſiſtance uſed at the Revo- 
lution was odious and unjuſtifiable, if the Doctrine 
of the utter lilegality of Reſiſtance upon any Pre- 
tence whatſoever be true; for upon this Principle 
his Cenſure is juſt, and it muſt neceſſarily follow, 
that the Reſiſtance uſed in bringing about the Re- 
volution is not to be maintain'd. 

And therefore the Commons ſhould think them- 
ſelves ungrateful for the Deliverance, if they did 
not vindicate the Honour of the late King, and of 
thoſe illuſtrious Perſons, who, upon his Invitation, 
defended the Conſtitution at that time by Reſiſtance, 
and declare that this Reſiſtance was lawful, honour- 
able and juſt. 

They had Reaſon to hope, that after ſo many 
Years had paſſed in a happy Enjoyment of all the 
Advantages of a Free-born People, and at a Time 
when the Subjects of this Kingdom are in the full 
Poſſeſſion of their Rights and Liberties under her 
Majeſty's gracious Protection, and the wiſeſt and 
happieſt Adminiſtration that England ever ſaw, that 
no Body could have been ſo wicked as to caſt an 
Odium upon the neceſſary Mcans whereby theſe 
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Bleſſings were obtain'd, and are continued to 

. . us, 
But ſince, notwithſtanding our bleſſed Deliveran 
trom Popcry and Arbitrary Power, and the Benefr, 
we enjoy by reſtoring the Conftitution both 
Church and State; and above all, by her Majeſhy, 
nappy Adminiſtration, which has improved the 
Luſtre of the Crown to the Honour of the Nation. 
and the common Benefit of every particular Subject; 
yet there are Men of reſtleſs 8 Spirit, 
Enemies to the Revolution, who are continuall 
urging the Reſiſtance then uſed as a fundament 
Error, fatal to every thing that has been built upon 
it: This, my Lords, ſtrikes ſo directly at the pre. 
ſentEſtabliſhment, that the Commons think it their 
indiſpenſible Duty to demand your Lordſhips Judg. 
ment upon this important Subject. 

And they think it the more neceſſary at this 
time, becauſe 'tis plain and obvious to every one; 
Obſervation, that ſince the late Attempt made h 
the Pretender, this Principle of the utter Illegality 
of Reſiſtance upon any Pretenc< whatſoever, has beey 
eſpouſed and maintained with more than ordinary 
Warmth and Zeal ; and the Commons apprehend, 
that it can have no other Aim or Tendency than 
to blacxen the Revolution, and thereby to ſhake 
the Foundation of our preſent happy Scttlement. 

Your Lordſhips will therefore, in your great Wi 
dom, conſider the Conſequences of this Aſſertion, 
in regard to her Majeſty, the Proteſtant Succellion, 
and the future Happineſs of this Kingdom, 

The Commons mutt always reſent, with the ut. 
moſt Deteſtation and Ablorrence, every Poſition 
that may ſhake tac Authority of that Act of Parlia- 
ment, whereby the Crown is ſettled upon her Ma. 
jeſty, and whereby the Lords Spiritual and Tem: 
e. and Commons, do, in the Name of all the 

eople of England, moſt humbly and faithfuly 
ſubmit themſelves, their Heirs and Poſteritics, to 
her Majeſty, which this general Principle of ab{- 
lute Non-reliſtance muſt certainly ſhake, 

For, if the Reſiſtance at the Revolution was ille- 
gal, the Revolution ſettled in Uſurpation, and this 
Act can have no greater Force and Authority than 
an Act paſs'd under a Uſurper. 

And the Commons take leave to obſerve, that 
the Authority of this Parliamentary Settlement is 
a Matter of the greateſt Conſequence to maintain, 


in a Caſe where the hereditary Right to the Crown 


is conteſted ; for her Majeſty's moſt bitter and in: 
placable Enemies, the Friends of the Pretender, 
(who all aſſert the utter Illegality of the Reſiſtance 
uſed at the Revolution) can advance his Title to 
the Crown, and call him King, upon no other 
Ground than the Pretence of an hereditary Right. 
The Commons theretore, out of the molt pro- 
found Duty and Allegiance which they owe, and 
ſhall ever pay to her Majeſty, and to maintain tie 
Security of her Government, and guard her Throne 
againſt every Inſinuation that may promote or fa- 
vour the Intereſt of the Pretender, think themſelves 
obliged to take Notice of this Aſſertion, as tending 
to weaken the Authority of this Act of Parliament, 
whereby her Majeſty's Title is declared. 
Four Lordſhips will likewiſe conſider of what 
Conſequence the Diſhonouring of the Revolution 
may be to Poſterity, and the future Happinels of this 
Kingdom in a Proteſtant Succeſſion to the Crown. 
For by the ſame Act, all Perſons who ſhall hold 
Communion with the See of Rome, or ſhall marry 
Papiſts, are declared uncapable to Inherit, Poſlels, 
or enjoy the Crown. And *tis enacted, That the 
Crown and Government ſhall from time to time 
deſcend ro, and be enjoyed by ſuch Perſons, being 
Proteſtants 
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ants, that ſhould have inherited and enjoyed 
MEE caſe ſuch Popiſh Prince were naturally 
. the immediate Proteſtant Succeſſion in the 
inuſtrious Houſe of Hanover, is likewiſe ſettled by 
an Act of the ſame Reign. 15 

This ſhews of what Importance it is, to the pre- 
ſent and future Happineſs of this Kingdom, to clear 
his late Majeſty and the Revolution from thoſe 
black and odious Colours which this Gentleman 
has caft upon both. : : 

But, my Lords, he makes it part of his Defence, 
that his Aſſertion is agreeable to the Common Law 
of England, and divers Acts of Parliament now 
remaining in Force. 

The Gentleman that ſpoke before me, has ſnewn 
how far that Aſſertion 1s a direct Contradiction to 
ſcveral Acts of Parliament; and therefore I ſhall 
only ſay, that it can never be ſuppoſed that the 
Laws were made to ſet up a deſpotick Power to de- 
roy themſelves, and to warrant the Subverſion of 
« Conſtitution of Government which they were de- 
Coned to eſtabliſh and defend. 

This would be a ſtrange, abſurd, and contradictory 
Imagination, and was thought ſo at the Revolution 
by tlie wiſeſt Men of that Time, by the beſt Friends 
to the Monarchy, and Men the moſt eminent for 
their Sufferings in the Cauſe of the Church. 

And it appears, by the ſeveral Inſtances mention*d 
in the Act declaring the Rights and Liberties of the 
Subject, and ſettling the Succeſſion of the Crown, 
that at the Time of the Revolution there was a 
total Subverſion of the Conſtitution of Government 
both in Church and State, which is a Caſe that the 
Laws of Englend could never ſuppoſe, provide for, 
or have in View, 

And the ſame Anſwer may with equal Reaſon be 
applied to the general Doctrine of the Church, cx- 
preſ'd in her Homilies. 

This, my Lords, is what I have to offer to your 
Lordſhips in Maintenance of the firſt Article; I 
am ſenſible how defective I have been, but what I 
have fail'd in, will be abundantly ſupplied by the 
Gentlemen who are appointed to aſſiſt in maintain- 
ing this Article. 


Sir Jahn Lolland. Lords, the preſent Con- 

ſide ration is of the greateſt 
Importance; no leſs, than whether ſo many of 
your Lordſhips, and the Commons of Great Bri- 
tain, who took up Arms at the Revolution, and 
were then thought Patriots of your Country, were 
really Rebels; whether our late Deliverer was an 
Uſurper ; and whether the Proteſtant Succeſſion 1s 


legal and valid. 


All theſe Conſiderations depend upon the Law- 
fulneſs of the Reſiſtance at the Revolution. That 
there was a Reſiſtance, is moſt plain, if taking up 
Arms in Yorkſhire, Nottinghamfhire, Cheſhire, and 
almoſt all the Counties of England; if the Deſer- 
tion of a Prince's own Troops to an invading Prince, 
and turning their Arms againſt their Sovereign, be 
Reiiſtance, But if Subjects be obliged to Ab/o/ute 
and Unconditional Obedience, the Convention of the 
States, the Settlement and Entail of the Crown by 
them, and the further Settlement in the Proteſtant 
Succeſſion under that Settlement, muſt, from that 
Reſiſtance, be unlawful and void. 

The Criminal was aware of this juſt Objection 
to his general Doctrine, when applied to the Re- 
volution z as appears from his endeavouring, upon 
ſecond Thoughts, to conceal it by his marginal Note, 
to hint, that by Re/tance he meant Conqueſt, And 
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673 
no wonder he endeavour*d to colour ſo bold a Stroke, 
which he could not but expect to hear of with the 
utmoſt Reſentment from the Government. 

But it fo falls out, my Lords, that what he trufted 
to for a Screen, aggravates the Heinouſneſs of his 
Crime; for it ſhews, that he inſtils into his Audi- 
tors thoſe Notions from the Pulpit, which he dares 
not own in Print, Nothing can be more manifeſt, 
than that he could not by Retance mean Congaeſt, 
even from his own Expreſſions: For in the very 
next Period, he ſays, And did they not, i. e. the Par- 
lament, unanimouſly condemn to the Flames (as it 
juſtly deſerved) that infamous Libel, that would have 
pleaded the Title of Conqueſt, by. which Reſiftance 
was ſuppoſed? So that he knew them to be diſtinct 
Notions ; and indeed fo they muſt be, becauſe one 
may be without the other. 

It is an unaccountable Preſumption, that he could 
ſuppoſe ſo weak a Pretence could paſs upon the 
World ; bur much more ſurprizing it is, that he 
could apprehend ſo mean a Subterfuge could pre- 
vent your Lordſhips Juſtice. But from hence the 
Commons obſerve, that he is a concealed Man, and 
of a dangerous Spirit: And as ſuch we have brought 
him hither to reform him, and to be an Example 
to others. 

My Lords, The Commons would not be under- 
ſtood, as if they were pleading for a licentious Re- 
ſiſtance; as if Subjects were left to their Good-will 
and Pleafure, when they are to Obey, and when to 
Refit. No, my Lords, they know they are obliged 
by all the Ties of ſocial Creatures, and Chriſtians, 
for Wrath and Conſcience- ſake to ſubmit to their 
Sovereign. The Commons do not abet humour- 
ſome factious Arms: They aver them to be Rebel - 
lions. But yet they maintain, that that Reſiſtance 
at the Revolution, which was ſo neceſſary, was 
law ful and juſt from that Neceſſity. 

We do agree, that the Laws concerning Obedi- 
ence, both human and divine, are very expreſs and 
poſitive ; and no Wonder that the Homilies and Fa- 
bers, dead and living, follow the ſame way of expreſ- 
ſing our Duty in general Terms. We readily grant 
this, but it docs not follow that there can be no Ex- 
ceptions from theſe general Rules in Conſcience. 

There 1s no Law more poſitive and expreſs than 
that which injoins the Obſervation of the Sabbath; 
for therein we are commanded to do no manner of 
Work, But yet we know, that Neceſſity makes an 
allowed Exception to that general Law. And the 
Reaſon why that Neceſſity is allowed as a juſt Ex- 
ception to that poſitive Law, will guide us to know, 
what Laws will admit of Exceptions from Neceſſi- 
ty, and what not. The Reaſon our divine Law-giver 
aſſigns is, becauſe the Sabbath was made for Man, 
and not Man for the Sabbath, from whence plainly 
follows this Corollary ; That where there is a poſi- 
tive Law, and that Law reſpects not ſome principal 
End for which Man was made, there Neceſſity may 
make a juſtifiable Exception, how expreſs ſoever 
that Law 1s. ; 

Now, my Lords, whether Government was made 
for Man, or Man for Government, will eaſily appear 
from this ſhort Obſervation, that Man was made 
in a State of Perfection; and the Rectitude of that 
State ſuppoſes the Abſence of all thoſe Crimes, 
which are the Objects of Government, and which 
Government is to reform. And therefore Govern- 
ment could not be one End of Man's Creation ; 
and theſe general Rules of Obedience may, upon a 
real Neceſſity, admit a lawful Exception; and 
ſuch a neceſſary Exception we aſſert the Revolution 
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»Tis with this View of Neceſſity, only abſolute 
Neceſſity of preſerving our Laws, Liberties and Re- 
ligion; *tis with this Limitation that we deſire to be 
underſtood, when any of us ſpeak of Reſiſtance in 
general. The Neceſſity of the Reſiſtance at the Re- 
volution was at that Time obvious to every Man. 
Every one, who either was not, or did not find his 
eaſy Mind, prepar*d to be a Tool to Popery and 
Slavery, dreaded the Inſtances of that Neceſſity. 
The cancelling all the Security from Laws by a 
diſpenſing Power; the erecting Commiſſions to 
deprive Subjects of their Property, not according 
to Law, but Humour ; the making the whole Go- 
vernment depend upon the arbitrary Pleaſure of the 
then Prince, cannot but be a Juſtification of that 
Neceſſity before God and Man. 

And thus, my Lords, it was thought, at the 
Time this Reſiſtance was on Foot. For then, when 
the Time was moſt proper for Admonitions of this 
Nature, the Clergy were fo far from averring the 
Unlawfulneſs of Reſiſtance upon any Pretence wwhat- 
forever, that the true diſtinguiſhing Charaferiftick of 
a Charch-of-England-Men then was, withing that 
Reſiſtance good Luck, and rejoicing at its Succeſs. 
And yet the Gentleman at the Bar makes this Ex- 
ception the Inſtance of an unjuſt Reſiſtance, by an 
ironical Aſſertion of the late King"s ſolemnly di- 
claiming the leaſt Imputation of Reſiſtonce in his De- 
claration ; for ironical it muſt be, when every Body 
muſt believe that he himſelf knew the contrary ; a 
Figure of Speech very well underſtood, and known 
to be the moſt biting Sarcaſm. 

My Lords, So much depends upon the Revolu- 
tion, that the Commons are highly Jcalous of the 
Honour of it. Ir is, indeed, twenty Years ſince the 
Revolution was ſettled ; but it is within much lefs 
than twenty Years that a Pretender has attempted 
to invade our Country, to ſet this Revolution aſide. 
That Perſon, even with his own good Opinion of 
his Right, knows, he can have no Pretence to the 
Crown, unleſs the Priſoner's Political Divinity be 
true, which we aver it is not. But leſt this Pre- 
tender ſnould apprehend that his Friends are much 
increaſed, when he hears that the Revolution is 
publickly branded in Sermons as black and odions ; 
the Commons have impeached this Preacher, that 
he might not be guilty of this high Crime and 
Miſdemeanor ci, Diſcouragement, and have 
brought him to your Lordſhips Bar for Juſtice, that 
he may not do it with Impunity. 


Y Lords, The Commons are 

now making good their Charge 
againſt Doctor Henry Sacheverell contain'd in the 
firſt Article, wherein he is accuſed for ſuggeſting 
and maintaining, that the neceſſary Means uſed to 
bring about the happy Revolution, were odious and 
unjuſtifiable, and that to impute Reſiſtance to the 
Revolution, is to caſt black and odious Colours on his 
late Majeſty and the Revolution. 

By what has been already offer'd to your Lord- 
ſhips, I make no doubt but you are fully convinced, 
how injurious theſe Poſitions muſt be to the Peace 
and Quiet of the Kingdom, and how highly they 
deſerve, and loudly call for your Lordſhips ſpeedy 
and exemplary Juſtice. 

The great Licentiouſneſs of the Preſs, in cenſuring 
and reflecting upon all Parts of the Government, has 
of late given too juſt Cauſe of Offence ; but when 
only Pamphlets and common Libels are Matters of 
Complaint ; when none but Mercenary Scriblers, 
and the Hackney Pens bf a diſcontented Party, are 
employ*d to vent their Malice, 'tis fit to leave them 
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to the common Courſe of the Law, and to the 
dinary Proceeding of the Courts below. But, o 
Lords, when the Trumpet is ſounded in Sion; wh 
the Pulpit takes up the Cudgels ; when the Cauſe d 
the Enemies of our Government is call*d the Cauſ 
of God, and of the Church; when this bitter — 
poiſonous Pill is gilded over with the ſpecious 
Name of Loyalty, and the People are taught for 
their Souls and Conſciences Sake to ſwallow theſe 
pernicious Doctrines; when inſtead of found Re. 
ligion, Divinity, and Morality, factious and ſedi. 
tious Diſcourſes are become the conſtant Entertain. 
ments of ſome Congregations ; the Commons can. 
not but think it high time to put a Stop to this 
growing Evil, and for the Authority of a Parliament 
to interpoſe, and exert itſelf, in Defence of the Re. 
volution, the preſent Government, and the Pro- 
teſtant Succeſſion, All which the Commons think 
fo materially concern*d in this Queſtion, that if the 
Doctrines advanced by Doctor Sacheverell, are not 
Criminal in the higheſt Degree, it will follow, that 
the neceſſary Means uſed to bring about the Reye. 
lution were illegal, and conſequently, that the pre- 
ſent Eſtabliſnment, and Proteſtant Succeſſion, found. 
ed upon that Revolution, are void and of no Effect. 
The Commons cannot but apprehend that the 
Juſt Reſentment and Indignation they have ſhewn 
upon this Occaſion, will meet with the general Ap- 
plauſe of all that are heartily and ſincerely well 
affected to her Majeſty, and her Government; but 
for all thoſe, whole Principles and Practices render 
them moſt juſtly ſuſpected to have other Views, 
they are not at all ſurpriſed to find them alarm'd, 
and under the greateſt Concern, at this Trial. 

I am very ſenſible, my Lords, of the Difficul:y 
and Nicety that attends the ſpeaking to this Point, 
and that whilſt a loyal Subject and faithful Servant 
of the beſt of Queens, is ſpeaking in Defence of 
the neceſſary and commendable Reſiſtance uſed at 
the Revolution, his Arguments may be miſcor— 
ſtrued, and miſrepreſented, as maintaining Anti- 
monarchical Schemes. 

But ſurely, my Lords, to plead for Reſiſtance, 
that Reſiſtance, I mean, which alone can be con- 
cern*d in this Debate, is to aſſert and maintain the 
very Being of our preſent Government and Con- 
ſtitution; and to aſſert Non-refiſtance in that 
boundleſs and unlimited Senſe in which Doctor 
Sacheverell preſumes to aſſert it, is to ſap and un- 
dermine the very Foundations of our Government, 
to remove the natural Baſis and fundamental 
Strength of our Conſtitution, and to leave it un- 
derſer with imaginary Props and Buttreſſes, which 
do, at beſt, but ill fupport a ſhaken Foundation: 
And 'tis a moſt ſurprizing Aſſurance in the Ene- 
mies of our Government, that whilit they are ftri- 
king at the Root, and digging up the Foundations, 
upon which our preſent and future Settlement 18 
built, that they ſhould hope to paſs upon the 
World as Friends to either. But ſo irreconcilable 
are the Profeſſions and Practices of ſome Men, to 
aukwardly do they ſpeak well of what they do 
not in their Hearts approve, that in Vindication 
of his late Majeſty (for that's a Part that fomc- 
times they think uſeful to Act) they declare his 
moſt glorious Enterprize to ſave a ſinking Nation, 
utterly illegal: To recommend themſelves to the 
Queen, they condemn that Revolution, without 
which ſhe never had been Queen, and we a molt 
unhappy People: To teſtify their Zeal and Affec- 
tion for the Proteſtant Succeſſion, they invalidate 
all the Laws that have been made for ſecuring that 


Bleſling to Poſtetity : And laſtly, to manifeſt their 


Averſion, 


cds ea. AA R ISHS £#aa RVtHawngdS © |ﬀ(0\99%QQrddS « 


1 1 eng . Fame Occ 


1709. H. L. for High Crimes and Nee 


Averſion, and for ever to blaſt all Hopes of the 
pretender, they advance and maintain the Heredi- 
tary Right, as the only true Right to the Crown. 
But what Intereſt theſe Opinions may at one time 
or other be produced to ſupport, and in favour of 
whoſe Pretenſions theſe Inſinuations are eaſily un- 
derſtood to be, and in favour of what Settlement 
they can hardly be conſtru'd, I ſubmit to your 
Lordſhips Conſideration. 

The utter Illegality of Reſiſtance, upon any Pre- 
tence whatſoever, is the general Poſition laid down 
in the Sermon, which, if it be ſtriftly, and in the 
moſt extenſive Manner true, the afſuming and ex- 
erlſing a Power of diſpenſing with, and ſuſpending 
the Laws; the Commitment and Proſecution of 
tie Biſhops ; the erecting a Court of Commiſſioners 
for Eccleſiaſtical Cauſes ; the levying Money by 
Pretence of Prerogative ; the raiſing and keeping 
a Standing Army without Conſent of Parliament; 
the violating the Freedom of Elections of Mem- 
bers to ſerve in Parliament; and all the Grievances 
enumerated in the Bill of Rights, were all meer 
pretences, and not ſufficient to warrant and juſtify 
what was then done, in Defence of the true, anti- 
ent, and indubitable Rights and Liberties of the 
People of this Kingdom; which are now again 
enacted, ratified and confirmed, and injoined to be 
firmly and ſtrictly holden and obſerved. By what 
Evaſions, or Diſtinctions, the Doctor will explain 
himſelf off upon this Head, cannot eaſily fore- 
ſee; unleſs he will be ſo ingenuous as now to con- 
f-ſs, what there is too much Reaſon to believe will 
be his Opinion, if ever a proper Time ſhall ſerve 
for declaring, That the Acts of Parliament made 
upon, and ſince the Revolution, are only the Ef- 
fects of a happy Uſurpation, and no Part of the 
true Law of x Land. 

Reſiſtance is no where enacted to be legal, but 
ſubjected, by all the Laws now in Being, to the 
greateſt Penalties ; *tis what is not, cannot, nor 
ought ever to be deſcrib'd, or affirm'd, in any po- 
ſitive Law, to be excuſable : When, and upon 
what never to- be- expected Occaſions, it may be 
exerciſed, no Man can foreſee, and ought never 
to be thought of, but when an utter Subverſion of 
the Laws of the Realm threatens the whole Frame 
of a Conſtitution, and no Redreſs can otherwiſe be 
hoped for : It therefore does, and ought for ever 
to ſtand, in the Eye and Letter of the Law, as 
the higheſt Offence, But becauſe any Man, or 
Party of Men, may not, out of Folly or Wanton- 
neſs, commit Treaſon, or make their own Diſcon- 
tents, ill Principles, or diſguiſed Affections to ano- 
ther Intereſt, a Pretence to reſiſt the Supreme Power, 
will it follow from thence that the utmoſt Neceſſity 
ought not to engage a Nation in its own Defence 
for the Preſervation of the Whole ? Or, on the 
other Side, becauſe the teſt and moſt inexpreſ- 
ſible Emergencies did ſufficiently juſtify and war- 
rant the Reſiſtance of the Revolution, will it be a 
Conſequence that therefore, upon every ſlight Pre- 
text or common Occaſion, the Laws that fence 
againſt Treaſon will be of no Effect? No, my 
Lo-ds, I hope your juſt Judgment in this Cale will 
convince the World, that every ſeditious, diſconten- 
ted, hot-headed, ungifted, unedifying Preacher, (the 
DoRor will pardon me for borrowing one String of 
Epithets from him, and for once uſing a little of 
his own Language) who had no Hopes of diſtin- 
guiſhing himſelf in the World, but by a matchleſs 
Indiſcretion, may not advance, with Impunity, 


Doctrines deſtructive of the Peace and Quiet of her 
Majeſty*s Government, and the Proteſtant Succeſ- 
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fion, and prepare the Minds of the People for an 
Alteration, by giving them ill Impreſſions of the 
preſent Eſtabliſhment and its Aminiſtration, _ 

The Doctrine of unlimited, unconditional paſſive 
Obedience, was firſt invented to ſupport arbitrary 
and deſpotick Power, and was never promoted or 
countenanced by any Government that had not De- 
ſigns ſome time or other of making uſe of it : What 
then can be the Deſign of preaching this Doctrine 
now, unaſk*d; unſought for, in her Majeſty's Reign, 
where the Law is the only Rule and Meaſure of the 
Power of the Crown, and of the Obedience of the 
People? If then this Doctrine can neither be an 
Advantage or Security to her Majeſty, who neither 
wants nor deſires it, to what End and Purpoſe muſt 
every thinking Man conclude tis now ſet on Foot, 
but to unhinge the preſent Government, by ſetting 
aſide all that has been done in Oppoſition to that 
Doctrine; and when, by theſe Means the way is 
made clear to another's Title, the People are ready 
inſtructed to ſubmit to whatever ſhall be impoſed 
upon them, 

It may be expected, after I have ſaid thus much 
in general, that I ſhould procced to ſhew in what 
Parts of the Sermon theſe Aſperſions are contain'd : 
But, my Lords, that Part has been fo fully and 
diſtinctly ſpoke to, by thoſe learned Gentlemen who 
are more proper, and a great deal more able, to 
manage that Province, that I will not miſpend your 
Lordſhips Time, by repeating what has been already 
ſo fully and juſtly made out; but ſo much I will 
venture to ſay, That if we remove the Rubbage, 
with which the Doctor has an excellent Talent at 
puzzling Common Senſe, and bring together the ſe- 
veral Sentences, that can only be relative to one anc- 
ther, *tis impoſſible for the Art of Man to make any 
Inferences or Conſtructions, ſo cloſe and ſtrong, as 
the plain and genuine Senſe of the whole Scope of 
his — muſt, at firſt View, ſuggeſt to every 
Man's Underſtanding. And all that the Doctor 
alledges in his Defence is, that in the Revolution 
there was no Reſiſtance at all; and that the King 
did utterly diſclaim any ſuch Imputation. But ſure- 
ly, my Lords, it cannot be now neceſſary to prove 
Reſiſtance in the Revolution; I ſhould as well ex- 
px that your Lordſhips would deſire me, fer 

orm's ſake, to prove the Sun ſhines at Noon-day. 
If then there was moſt undoubtedly Reſiſtance uſed 
to bring about the Revolution, it will follow that all 
the Cenſures, which are ſo freely beſtowed upon 
Reſiſtance in general, muſt attend, and will be im- 
puted to the Revolution: And if Refſtance be utter- 
ly illegal, upon any Pretence whatſoever ; it it is a 
Sin, which unrepented of, by the Doctrine of the 
Church of England, carries ſure and certain Damna- 
tion; if, upon Repentance, there is no Remiſſion of 
ſe to amend the Evil 
we have done, and to make all poſſible Reſtitution, 
or at leaſt to do our utmoſt Endeavours for that 
Purpoſe ; I beg your Lordſhips to conſider what a 
Duty is here preſſed, upon the Peril of Damnation, 
upon every Man's Conſcience, that knows or be- 
lieves that there was Reſiſtance in the Revolution, 
and is conſcious to himſelf of being any ways aſſiſt- 
ing, or even conſenting to this damnable Sin; and 
what muſt be the Conſequence if theſe Doctrines, 
without any Reſerve or Exception, are with Impuni- 
ty preach*d throughout the Kingdom. All which, 
my Lords, I hope is ſufficient to ſatisfy your Lord- 
fps, that Doctor Sachevere!! is guilty of the Charge 
exhibited againſt him in the firſt Article ; and that 
he is an Offender of that Nature and Malignity, that 
this Court only could be the proper Judges of ſuch 
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High Crimes; and from your Lordſhips Juſtice, the 
Commons hope, That his Puniſhment will be ade- 
quate to the ä of his Offence. 

Sir John Hatoles. Y Lords, I am commanded 
by the Commons of Great 
Britain to be aſſiſting to the Gentlemen that ſpoke 
before me, for the proving the Priſoner at the 
Bar guilty of the Crime charged in the firſt Article 
of his Impeachment ; which is, That he did ſuggeſt 

and maintain, in his Sermon preached at St. Paul's, 
That the neceſſary Means uſed to bring about the 

happy Revolution were odious and unjuſtifiable; and 
that his late Majeſty in his Declaration diſclaimed 
the leaſt Imputation of Reſiſtance; and that to im- 


ute Reſiſtance to the ſaid Revolution, is to caſt 


lack and odious Colours on his late Majeſty, In 
making good which Article againſt the Doctor, I 
hope the Gentlemen that have ſpoke before me 
will excuſe me, if I make uſe of another Method 
than what they have done ; which I ſhall do, not 
miſliking the Courſe they have taken, nor that I 
think the Method I ſhall rake 1s better than theirs, 
but only becauſe I would not repeat what's ſaid -4 
them, which I am ſure would come with a worſe 
Grace from me, than it did from them ; and be- 
cauſe I am ſure what was faid is very well remem- 
bred by your Lordſhips. What I ſhall offer is, I 
think, ſomewhat to the Purpoſe, and was not men- 
tioned by the Gentlemen before. As to the Paſſages 
[taken out of the Sermon to prove the Doctor guilty 
of the Fact of this firſt Article, they have been 
fo fully opencd, and ſo very well applied, that I 
have very little to add to what has been ſaid; I ſhall 
therefore only ſay, that the Clauſe of his Sermon, 
wherein he aſſerts, that“ The grand Security of 
« our Government, and the very Pillar on which it 
& ſtands, is founded upon the ſteady Belief of the 
Subjects Obligation to an abſolute and uncondi- 
* tional Obedience to the Supreme Power in all 
« things law ful, and the utter Illegality of Reſiſt- 
% ance upon any | ctence whatſoever”? he lays down 
not as a Doctrine he would teach his Congregation ; 
but in order to draw an Argument from thence for 
ſome other Purpole ; and what that is, appears 
plainly atterwards. For having alledg*d ſome Things 
not proper for the Occaſion for which the Day upon 
which he preach'd was folemniz*d, he adds, Our 
* Adverſarics think they effectually ſtop our 
« Mouths, and have us ſure and unanſwerable on 
« 'this Point, when they urge the Revolution of 
« this Day in their Defence; but certainly they are 
« the greateſt Enemies of that, and his late Majeſty, 
« and the moſt ungrateful for their Deliverance, 
« who endcavour to caſt ſuch black and odious 
« Colours upon both, How often muſt they be 
: told, that the late King himſelf folemnly dif- 
claimed the leaſt Imputation of Reſiſtance? By 
which 'tis plain, that the Poſition of the Subjects 
Obligation to an abſolute and unconditional Obe- 
dicnce to the Supreme Power laid down, was only to 
ſhock and lay odious Colours upon the Revolution, 
or the Means whereby it was brought about ; he 
' krowing that the Means whereby the Revolution 
Vas brought about was by Force, and he knew 
it was fo declared by the Act of Parliament made 
in the firit Year of King }/i/l;em and Queen Mary, 
tor preventing vexatious Suits againſt ſuch as acted 
in order to the bringing in the late King and 
Queen. And tho? he would inſinuate that the ſame 
- was not done by Force, I muſt own he does not 
aſſert that either it was or was not done by Force; 
but he ſtrongly inſinuates it was not done by Force, 
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when he aſſerts, tho” untruly, that the late Kine 
diſclaimed any Reſiſtance upon his coming, V; 
ſay nothing more as to that Matter; and nothin 
as to that other, that has been largely open'd. ;* 

. - . - 3 I- 
lating to the Subjects Obligation to an abſolute 
and unconditional Obedience to the Supreme Pow:;. 
the rather, becauſe, if it was doubtful, the Acts cf 
Parliament mentioned in the Preface to the Artic! 
whereby the Revolution has been declared to be , 
glorious Enterprize, and the Means whereby it 
was brought about juſtified, have determin' that 
Matter; and becauſe your Lordſhips, as I think, 
will not ſuffer the Doctor, or his Counſel, to ſay 
any thing againſt the Revolution, or the Means 
whereby 1t was brought abour, 

The Commons of Great Britain own your Lord. 
ſhips to be the Supreme Court of Judicature in this 
Government, but yet they think that Acts of Par- 
liament, whereof your Lordſhips are in part the 
Makers, are as binding upon your Lordfſhips, as 3 
Court of Judicature, as they are upon any Court gf 
Weſtminſter-Hall, where Matters determin*d by A 
of Parliament are never tufte1*d to be difputed a-. 
terwards ; but I own, what is practis' d in Amir. 
fter-Hall is not a Rule whereby your Lordihips 
ought to be govern'd, and therefore I rely on; 
upon the Reaſon of what I aſlert-d ; for a!tho? you, 
Lordſhips are the Supreme Court, and from whom 
no Appeal lies to any other Court of Judicaturr, 
yet your Lordſhips, as you are Part of the Leg. 
ſlature, are greater than you are in your Judici! 
Capacity, in which you are ſubject to the Law; 
tho* in your Legiſlative Capacity, in Concurrence 
with two other Powers, you arc above the Law, I: 
is therefore incongruous, that a Court of Perſons of 
leſs Power ſhould judge otherwiſe tlian the Cour: 
of greater Power had determined; but this I ſub- 
mit to your Lordſhips, and am ſure the Gentlemen 
of Counſel with the Doctor know their Duty {» 
well in this Matter, that they will not give your 
Lordſhips the Trouble of an Admonition upon this 
Occaſion. I won't add more upon this Subject, 
but proceed, with your Lordſhips Permiſſion, to 
prove the Doctor Guilty of what he 15 charged 
with in this firſt Article, by the Doctrine by him- 
ſelf laid down in his Sermon, and admit for Ar- 
gument-ſake the ſame to be true; tho? this I mult 
aſſert, that he carries the Doctrine ſomewhat far. 
ther than the Apoſtles did in ſome Reſpects, but in 
other Reſpects ſeems to reſtrain it more than they 
did. In the reſtraining Part he ſeems to confine 
the abſolute and unconditional Obedience to Things 
lawful ; which Reſtraint looks like ſomething, but 
in Truth, upon Examination, is nothing; for ſup- 
poſe the Supreme Power commands the Subject to 
do ſomething which ic thinks is Lawful, but tae 
Subject not willing to obey, pretending the thing 
to be Unlawful, the true Reatons being that they 
are chargeable, troubleſome, hazardous, or thx 
like ; in this Caſe who 1s to be Judge, the Supreme 
Power, or the Subject? In the Reaton of the thing, 
neither of them are proper Judges; for the Supreme 
Power will be byaſs*d, by Reaſon of the Command 
given by them at firſt, and will be aſhamed to own 
what they commanded was Unlawtul, and there- 
fore will give Judgment on their own Side, to j1- 
ſtify themſelves in what they have commandet; 
and the Subject will be as much byafs*d for tic 
ſame Reaſon that he was at firſt diſſatisfied with tir 
Command. And there being no higher Power ot 
Authority to appeal to than the Supreme Power, 
that muſt needs be the Judge, from whom ther- 
can be no Appeal. But perhaps the Doctor py 
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differ in the Perſons in whom the Supreme Power 
is lodg'd 3 for the Doctor has not mention'd that 
Matter, either in his Sermon, or in his Anſwer 
to the Articles; but I hope, in the Anſwer he 1s 
to give to what's now objected againſt him, he 
will tell us in whom that Power is lodg?d, I'I tell 
him in whom I think it is lodg*d ; I think it is 
lodg?d in the Queen's Majeſty, the Lords Spiritual 
and Temporal, and Commons in Parliament aſſem- 
bled; And I think when the Acts mentioned in 
the Impeachment did * (except the Act for de- 
claring the Rights and Liberties of the Subject) the 
Supreme Power was lodg?d in the late King William 
and Queen Mary, and the Lords Spiritual and Tem- 

oral and Commons in Parliament aſſembled. But 
s the Doctor ſeems to have reftrain*d his Doctrine 
of Non-reſiſtance, he has as much enlarged his 
Doctrine of abſolute Obedience; for, as I think, 
what hitherto written or aſſerted, upon the Occaſion 
of that Matter, went no farther than Paſſive Obe- 
dience and Non- reſiſtance; but the Priſoner's Do- 
#rine extends to Active Obedience as well as Paſ- 
{ve ; becauſe, as I think, the Words of the Apo- 
les, from whom this Doctrine is taken, ſeems to 
'c\rain it only to Paſſive Obedience and Non-reſi- 
Vance; and the Rcaſons why the Apoſtles inculca- 
eh no other Obedience, as I believe, was, becauſe 
that was ſufficient to ſecure the Government under 
which the Apoſtles liv'd, which was the Roman 
Government, and which ſtood in Fear of no Fo- 
reign Force, and which Government was faid and 
eliev'd could not be ruin'd but by its own Sub- 
he, which afterwards prov'd to be true. That 
that their Doctrine was the Doctrine of Chriſti- 
unity, and truly ſo called, Þ1I readily agree to the 
Priſoner 3 but I do not think that Chriſtianity intro- 
cuc'd that Doctrine into the World; for I thipk, as 
the Doctor does, that it was as antient as Ggvern- 
ment, becauſe it was impoſſible that Goverament 
could ſubſiſt, unleſs ſupported by its Subjects; but 
how antient that Dectrine was, can't be aſſerted, 
without knowing how Government came to be in- 
troduc'd into the World. If it was Patriarchal, as 
ſome have aſſerted, it was as ancient as Adam ; if 
it was introduc'd by Conqueſt, then its Date was 
no higher than Nimrod; if it was by Compact, 
then I can't ſay when it began; but this is certain, 
that it was as antient as the Roman people, which 
was above ſeven hundred Years before the coming 
of our Saviour; but how long before the Roman 
Name was known, I can't take upon me to ſay. 
But tao? this Doctrine was not introduced by Chri- 
ſtianity, yet I think it may well and properly be 
call'd the Chriſtian Doctrine; for tho? amongſt the 
Heathens it was a political Law, and oblig'd (as 
other Laws did) for fear of Puniſhment; yet 
Chriſtianity firſt preſo'd this Doctrine upon the 
Conſcience of the Subject, which no other Religi- 
on did, and that was ſufficient to intitle it to the 
Name of Chriſtian. But the Doctor, as I ſaid, has 
carry*d it farther than the Words of the Apoſtles 
did, extending it to an Active Obedience, which 
th: Words of the Apoſtles do not warrant, in the 
Sdrictneſs of the Expreſſions, But yet I won't con- 
teſt with the Doctor in that Matter; for if the 
Doctrine, as preach'd by the Apoſtles, was ſuffici- 
ent to ſecure the Government they liv*d under, as 
it was, and that Doctrine is not ſufficient to ſecure 
the Government we now live under, as it is not; 
the Doctor might very well think, that what he 
now aſſerts, by the Equity, as we call it (that is) 
the Reaſon of -the Dodtrine preach'd by the Apo- 
tles, was well warranted. 
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Having thus ſtated the Matter of the Subjects 
Obedience to the Supreme Powers, in which I have 
agreed with the rine ſet forth in the Sermon, 
I can't imagine how the Doctor can juſtify himſelf 
in declaring againſt the Revolution, as he has done; 
when he knows, as well as any, that the Revolu- 
tion has been juſtified by the Supreme Power, in 
the Acts of Parliament mentioned: For certainly it 
muſt be granted, that the Doctrine that commands 
Obedience to the Supreme Power, tho* in Things 
contrary to Nature, even to ſuffer Death, which is 
the higheſt Injuſtice that can be done a Man, ra- 
ther than make an Oppoſition to the ſupreme Pow- 
er; becauſe the Dæath of one, or ſome few private 
perſons, is a leſs Evil than diſturbing the whole Go- 
vernment ; that Law mult needs be underſtood to 
forbid the doing, or ſaying any Thing to diſturb 
the Government, the rather, becauſe the obeying 
that Law cannot be pretended to be againſt Nature: 
And the Doctor's refuſing to obey that implicit 
Law, is the Reaſon for which he is now proſecu- 
ted; tho' he would have it believ'd, that the Rea- 
fon he is now proſecuted, was for the Doctrine he 
aſſerted of Obedience to the Supreme Power; 
which he might have preach'd as long as he hail 
pleas'd, and the Commons would have taken no Of- 


tence at it, if he had ſtopt there, and not have taken 


upon him, on that Pretence or Occaſion, to have caſt 
odious Colours upon the Revolution, If he is of 
the Opinion he pretends, I can't imagine how it 
comes to pals, that he that pays that D-ference to 
the Supreme Power, has preach'd fo directly contrary 
to the Determinations of the Supreme Power in 
this Government; he very well knowing that the 
Lawfulneſs of the Revolution, and of the Means 
whereby it was brought about, has alrcady been de- 


termin'd by the aforeſaid Acts of Parliament; and 
do it in the worſt manner that he could invent. For 


queſtioning the Right to the Crown here in Eug- 
land, has procur'd the ſhedding of more Blood, and 
caus*'d more Slaughter, than all the other Matters 
tending to Diſturbances in the Government put to- 
gether, If therefore the Doctrine, which the Apo- 
itles had laid down, was only to continue the Peace 
of the World, as thinking the Death of ſome few 
particular Perſons better to be born with than a Ci- 
vil War; ſure it is the higheſt Breach of that 
Law, to queſtion the firſt Principles of this G3- 
vernment. 

It is not forgotten how much Blood was ſpilt 
upon the Account of the Title between the Houſ::s 
of York and Lancaſter, in which the Learned in 
the Law did differ; and the ſetting on Foot that 
Queſtion of the Title of the preſent Government, 
which was above twenty Years ago determin'd, and 
that Determination acquieſc'd in from that Time 
till now, inall Probability, if not ſuppret-d, would 
tend to as great Miſchief as that War intail'd on 
the Nation. But yet the Doctor, who preaches up 
the Subjects Submiſſion to the Supreme Power, 
even to Death itſelf, thinks he hath not only a Li- 
cenſe, but a Command from God, to inquire into 
the late King and Queen's Right to the Crown; 
and to blow a Trumpet, to ſet his Fellow- Subjects 
to cut one another's Throats upon that Account. 
This ſurely is the abſurdeſt Conſtruction, of a Text 
that ever was made; and yet this Pll ſay is the 
Caſe, if you'll compare the Priſonci's Practice wich 
his Doctrine, | 

Methinks the Doctor - ought to have conſider'd 
what our Saviour and his Apoſtles did in their 


Time : We don't find that any of them ever Fe. 


ſtion'd the Title of the Emperors under whoſe J- 


vernment 
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vernment they liv'd ; or ever ſaid any Thing rela- 
ws to their Titles, or that Power they exercis'd ; 
and yet if they had thought jt lawful or expedient, 
they had juſt Occaſions to have done it. St. Jobn, 
the Survivor of the Apoſtles, liv'd (as *tis ſaid) to 
the Time of Trajan ; ſo that by that Account he 
liv'd under thirteen Emperors, including Auguſtus 
and Trajan; and yet neither of them had ſo much 
as a Pretence of Right to the Empire, according to 
the Opinion we have of that Right now. The firſt 
and laſt of thoſe Emperors were the very beſt the 
Romans had, except perhaps Titus Veſpafian ; and 
= Auguſtus came to the Empire by the worſt 

eans of any of them, for he waded thro? a Sea 
of Blood, and was guilty of a great many Acts of 
Treachery and Cruelty : But after the World had 
reap*d ſo many Benefits by his Excellent Govern- 
ment, it forgot the Iniquity of the Means whereby 
the Empire was obtain'd. And the beſt Means of 
ogg ny, Tom Empire, by the following Emperors, 
till the Time of Titus Veſpaſian, were by Force 
and moſt of them by treacherous Murders; and 
yet we don't find, that eicher our Saviour, or his 
Apoſtles, reproach'd any of thoſe Emperors with 
the Injuſtice of the Means whereby they became ſo. 
And Methinks it would have become the Doctor to 
have follow*d thoſe good Examples. But the Doctor 
is of another Opinion, and thinks the aforeſaid Words 
of Jaiab, to Cry aloud, &c. do well warrant that his 
Opinion; not conſidering that that Prophet had 
that expreſs Command from God, for reproving 
the Hypocriſy of the Jews : And if the Doctor 
had the like Command for Preaching as he has 
done, I think he has quoted a good Authority 
for ſo doing; but he mult give us a better Proof of 
ſuch Command than hitherto he hath done. 

If he thinks the Command given to Haiab ex- 
tends to him ; how came it to paſs that the Apo- 
ſtles did not think that the ſame Command extend- 
ed to them? Did not they live nearer the Time of 
Jaiab? Were not they acquainted with the Wri- 
tings of Iſaiah, A well or better than the Doctor, 
and ſo might have known the Authority given to 
that Prophet better than the Doctor? but yet for- 
bore to do as the Doctor has done: And their ha- 
ving forborn ſo to do, cannot proceed from any 
other Reaſon, than that they thought thoſe Words 
did not extend to the Apoſtles; or that they 
thought it was not lawful or expedient for them 
to queſtion the Title of thoſe Princes, or the Ju- 
ſtice or Means whereby they obtain'd it. 

Il only add to this Matter, That if the Doctor 
had been contented with the Liberty he took of 
preaching up the Duty of Paſſive Obedience in the 
moſt extenſive Manner he had thought fit, and 
would have ſtopp'd there, your Lordſhips would not 
have had the trouble, in relation to him, that you 
now have; but it is plain, that he preached up his 


abſolute and unconditional Obedience, not to con- 


tinue the Peace and Tranquility of this Nation, but 
to ſet the Subjects at Strife, and to raife a War in 
the Bowels of this Nation ; and it is for this that 
he is now proſecuted ; tho* he would fain have it 
belicved, that the Proſecution was for preaching 
the peaceable Doctrine of abſolute 4 

I can't but take Notice of the Scandal the Doctor 
charges upon the late King, as if when he landed 
here, he had diſclaimed all Manner of Imputation 
of Reſiſtance; than which nothing is more untrue, 
even by his own Confeſſion in his Anſwer, and the 
Words of the Declaration mentioned in the Print 
of the Sermon, tho” no Part of the Sermon; where- 
by he pretends to explain himſelf, by ſaying, he 
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intended a Diſclaimer of Reſiſtance in order to 
Conqueſt ; than which nothing could be more * 
ſurd: For never was a Conqueſt made, of ever wil 
be made, by bare Reſiſtance; nor ever was there 3 
weaker Thing charged upon a Prince, than to make 
him diſclaim all Reſiſtance, at a Time when he Was 
actually making War: For his bringing an armed 
Force of that Number he did into this Kingdom 
with a t Frain of Artillery with him, was mia. 
king War by the Law of Nations, and then and 
now by the Law of Great Britain > And he hath 
charged the Prince of Orange with an Act of the 
higheſt Freachery, in pretending Peace, when he 
actually made War. 

The laſt Matter I ſhall take Notice of, are the 
Words in the nineteenth Page of the Doctor's Ser- 
mon; viz. That old Leaven of their Forefather; i 
fill working in the preſent Generation; that thi; 
traditional Poiſon ftill remains in this Brood of Ji. 
pers, to ſting us to Death, is ſufficiently vikble, a 
to the dangerous Encroachment they now make upcy 
our Government, and the treaſonable Reflection the 
have publiſhed upon her Majeſt, God Bleſs ler 
whoſe Hereditary Right to the Throne they Lave Bal 
the Impudence to deny and cancel, to male ber 4 
Creature of their own Power , and that by tk 


fame Principles they placed a Crown upon be, 


they tell us, they (that is, the Mob) may re-aſſunt 
it at their Pleaſure. Now ] think it cannot be 
doubted who it is the Doctor means by the Word 
Mob, which is the People of England : Fer tho 
the Word Mob is a Cant Word amongſt a Sort cf 
People call'd Way wok and with them lignifies the 
Meaneſt, or the Scum or Dregs of the People, yet 
as the Doctor has uſed it in this Place, it can ſigni- 
fy nothing elſe than the Body of the People of Ex. 
land; of whom, I think, your Lordſhips. do not 
think it beneath you to be thought a Part, and the 
chiefeſt Part: For he aſſerts, They ſay, that they 
placed a Crown upon her Majeſty ; and from thence 
makes an Inference, that they may re- aſſume it a: 
their Pleaſure ; which can be intended nothing eli- 
than what was done in reſpect of her Majeſty by 
the Bill of Rights; wherein 'tis ſaid, © That the 
Lords Spiritual and Temporal, and Commons in 
Parliament afſembled, did declare her Majclty, 
after the Death of the late King and late Qurer, 
« without Heirs of her Body, was lawful and 
« rightful Queen of this Realm. Now, tho? her 
Majeſty hath an Hereditary Right and Title to the 
Crown, and ſo ſhe is not ſo much concerned in 
the Declaration by the ſaid Act, as the lait King 
and Queen, in what that Act conferred upon them, 
which was done only by the People of Engl/ans, 
under the Denomination of Lords Spiritual and 
Temporal, and Commons in Parliament aſſem. 
bled : And if that did not confer a Title to the 
Crown on the late King and Queen, they, wao were 
in their Lives Time thought to be lawful and right 
ful King and Queen of theſe Realms, by the Doctor's 
Reaſoning, were no better than the Uſurpers of ano- 
ther's Right. And tho” that Bill of Rights was al. 
terwards confirmed by an Act in the ſecond Year oi 
their Reign, yet that will not at all mend the Mat- 
ter; for if they did not obtain a Right, by the Bil! 
of Rights, to the Crown of theſe Realms, they wer? 
no more King and Queen of theſe Realms, than the 
were before the ſaid Bill of Rights. But the Truth 
is, that when a Government is brought out ©! 
Frame, by the extraordinary Steps of a Prince, dis a 
vain Thing to hope that it ever can be ſet right by te- 
Steps ; this never was done, nor ever will be 


done: But thoſe Methods which were neceſſary — 
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{-t the Government in a right Frame again, have 
been always taken to be legal, tho“ by the Nicety 
of Law it could not be well juſtified. Upon the 
Change of Government from Richard the Second to 
Henry the Fourth, the Parliament called in the 
Time of Richard the Second, and by his Authority, 
continued to fit in the Time of Henry the Fourth, 
and paſſed ſeveral Acts in the Lime of Henry the 
Fourth; which was never practiſed before, nor war- 
manted by any Laws that we know of; yet what was 
done, was allowed to be legal. To the ſame Pur- 

ſe was that which was done in tlie Time of Hen- 
xy the Seventh : For he and thoſe of his Friends 
being attainted of High Treaſon, which, according 
to the Rules of Law at that Time, prevented the 
Deſcent of the Crown on him; and his Friends be- 
ing moſtly attainted, were uncapable of Sitting in 
parliament till thoſe Attainders were reverſed, which 
could not be done but by Act of Parliament, or 
the Court of King*s Bench; and he did not care to 
have a Parliament, till his Friends were capable of 
ting there; nor could he make Judges, till he 
was King; which Difficulty ſeemed to be inſupe- 
rable : But the Judges made a Reſolution according 
to the Exigence of the Thing, and declared that Sir 
William Stanley's placing the Crown upon the Earl 
of Richmgng's Head, purged his Attainder, and he 
thereby became from thenceforwards King of Eng- 
ind, and the King thereby enabled to conſtitute 
Judges, and the Judges to reverſe the Attainder of 
all the King's Friends. *Tis true, Henry the Seventh 
married the Heireſs of the Houſe of York, and was 
thereby (as we now think) King in Right of his 
en; but he never would own her Title to the 
Crown, nor ever fuffered her to join with him 
in any Act of Government, nor ever declared by 
what Title he poſſeſs*d the Crown; but yet none 
of the Acts paſted in his Time, nor any Thing then 
tranſacted, was afterwards queſtion*d upon the Ac- 
count of his Title to the Crown. 'Tis true, there 
was an Act paſſed in his Time, that indemnified 
ſuch as ould obey, or aſſiſt the King that was in 
Being, whether he had Right to the Crown or no: 
But :t he had not been allowed to be King before 
the paſſing of that Act, the Acts of Parliament that 
paſſed in his Time would have been of no more Va- 
ty, than the Acts paſſed in the Time of Com- 
we!l, or any other Uturper. Whereby ' tis plain, 
that the Doctor now, and the Perſons who had the 
beſt Knowledge of Matters of this Kind in thoſe 
Days, diſagreed in Opinion. And I can't but take 
Notice, that the Doctor, notwithſtanding his little 
Knowledge in the Matters he diſcourſes of, makes 
the Declaration by Parliament of the Queen's Ti- 
tle to the Crown, to be the cancelling of her Ti- 
tle by Deſcent ; and therefore he ſeems to adviſe 
her Majeſty, to quit that Title ſhe claims from 
her People, and to rely upon her Title by Inheri- 
tance, Whereas, if the Doctor had but known what 
our Laws allow, or if he had read any Thing of this 
Matter, he would have known that thoſe Titles did 
by no Means diſagree, but were conſiſtent with 
one another; and that Princes that ſometimes have 
claimed by ſeveral Titles, would not make their 
Choice of which they relied on. Henry the Eighth, 
who was Heir of the Houſe cf York and Lancaſter, 
never declared on which Title he relied. Queen 
Elizabeth, after the Death of her Brother and Sifter, 
Claimed as Heir to Henry the Eighth,.and was like- 
wiſe Deviſee of the Government of England by the 
Will of her Father, who was (by Act of Parlia- 
ment) enabled to give it by his Will to whom he 
Pleaſed : But notwithſtanding that, ſhe. deſired to 
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have an Act of Parliament, which ſhe had, declaring 
her to be Queen of England, &c. Which Act of Par- 
liament was to the ſame Purpoſe, as was the Bill of 
Rights in reſpect of her Majeſty's Title to the 
Crown, I'Il trouble your Lordſhips with no more; 
to prove the Priſoner guilty of the Crimes charged 
upon him by the firſt Article of the Impeach- 
ment; but I cannot but obſerve ſome aggravating 
Circumſtances of the Priſoner's Crime. As firſt; 
That the Doctrine in the Impeachment was preach'd 
by a Divine of the Church of England as by Law 
eſtabliſh'd: For a Divine of the Church of England 
is a Perſon of that Credit, that the People are rea- 
dy to aſſent to what he ſays, without conſidering 
what the ſame is, or how made out. In the next 
place, Twas preach'd in the Cathedral Church of the 
Metropolis of this Kingdom: Had it been preach'd 
in ſome obſcure Country Town, *rwould have hardly 
been taken Notice of. In the third 1 lace, *Twas 
preach*d before the Lord Mayor and Court of Alder- 
men of the City of London, and fo far approv'd of 
by them, or ſome of them, as to be commanded 
to be printed; for which Reaſon, what he preach'd 
hath done more Miſchief than otherwiſe *rwould 
have done; there having been about forty thou- 
fand printed, to vilify the Revolution, on which de- 
pend the Security of the Proteſtant Religion both 
at Home and Abroad, and the Succeſſion of the 
Crown in the Proteſtant Line, the Union of the two 
Kingdoms, the _— Bounty to the poor Clergy, 
and ſeveral other Benefits we enjoy by the Revo- 
lution, and amengſt others, that her Majeſty was 
and is ſo peaceably poſſel&d of the Crown. For 
if the Force before the Revolution, which ſuppreſs'd 
her Majeſty's Hereditary Right to the Crown, 
had not been removed by the Revolution, as *twas, 
that her Majeſty's Title would never have been 
able to have exerted itſelf : And if ever the Doctor, 
or any of his Accomplices, ſhould ever be able fo to 
ſhock the Revolution, as to remove what is built 
upon it, I doubt that Force which the Revolution re- 
moved, will return again, and oppreſs the Queen's 
Title to the Crown, as it did before. 

I can't paſs by the Doctor's Anſwer to the Arti- 
cles, without taking Notice of one Paſlage in the 
ſame, viz. Hord is the Lot of the Miniſters of 
the Goſpel, if when they cite the Word of 
God in their general Exhertations to Piety and Vir- 
tue, the ſeveral Texts by them cited, ſhould be ſaid 
to be by them meant of particular Perſons and Things. 
Now I muſt ſubmit to your Lordſhips Judgment 
the Unreaſonablenefs of this Complaint ; and whe- 
ther the ſeveral Texts and Paſſages cited by him in 
his Sermon, can bear any other Conſtruction than 
what has been made ; and whether it be not the 
Duty of the Preacher to deliver himſelf fo in the 
Pulpir, that his Meaning ſhould not be doubtful ro 
his Congregation, The Commons of Great Britain 
don't go about to make him aſſent or ſwear to what 
the Supreme Power hath detcrmin*d, tho? the Doctor 
in his Sermon has thought fit to impoſe Matters of 
that Kind upon other Perſons, ſo as to make them 
ſwear to them: No, the Commons of Great 
Britain would only have him reſtrain'd from pub- 
liſhing any Thing, and eſpecially in the Pulpir, 
which reflects upon the Supreme Power; or what 
they have or ſhall determine, which even the nice 
Conſcience never yet boggled at. I can add more 
Aggravations of the Doctor's Crimes, but will for- 
bear to do it, rather following the Example of the 
Commons of Great Britain; who have, indeed, de- 
manded Judgment againſt this Perſon of your Lord- 
ſhips, but they have done it in Mercy ; for they - 


might 
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might have charg'd theſe Matters againſt the Doctor 
as High Treaſon, and ſo it has been done in Indict- 
ments againſt ſome Divines, in a Reign known to 
your Lordſhips, for Matters in their Sermons leſs 
Heinous than thoſe for which he is impeach'd; yet 
the Commons have called the Matters of this Im- 
peachment only High Crimes and Miſdemeanors 
and it 1s a Rule in our Law, that the Court in which 
a Proſecution 1s had, cannot call the Crimes greater 
than what the Proſecutor thought fir to charge them, 
and cannot adjudge a greater Puniſhment to the 
Crimes than uſual; but in ſome Caſes may leſſen 
the Puniſhment for ſuch Crimes ; and whatſoever 
Cenſure your Lordſhips ſhall paſs upon this Crimi- 
nal, the Commons of England will acquieſce, and 


be well ſatisfied with the ſame. 


Major-General 1 Y Lords, The Gentlemen who 

Stanhope. V ſpoke before me to this Arti- 
cle, have ſaid ſo much to it, that they have left lit- 
tle to me, who am laſt in it, I ſhall therefore par- 
ticularly apply myſelf to make out to your Lord- 
ſhips, that as the Priſoner at the Bar is guilty of 
the Matter charged in this firſt Article, ſo he has 
done it (as the Preamble of the Article ſets forth) 
with a wicked and malicious Intention to under- 
mine and ſubvert her Majeſty's Government, and 
the Proteſtant Succeſſion, as by Law eſtabliſh*d; to 
defame her Majeſty's Adminiſtration ; to aſperſe 
the Memory of his late Majeſty, and to traduce 
and condemn the late happy Revolution ; as in the 
ſame Preamble to the Articles it is charged againſt 
him. 

My Lords, if it be Truth, (as your Lordſhips 
have been told by moſt of the Gentlemen who 
went before me) that Non-reſiſtance, aſſerted in 
general Terms, does deſtroy the Foundation of the 
Revolution, the preſent Eſtabliſhment, and her Ma- 
jeſty's Title to the Crown, and the Settlement of 
the Proteſtant Succeſſion ; If that be true, it is as 
true, that the Doctor, who has advanced that Doc- 
trine in general Tc: ms, is guilty of that Charge of 
intending to ſubvert the Government: And then 
your Lordſhips ought to proceed againſt him, as an 
Enemy to the Government. 

What has been ſaid by the Gentlemen that ſpoke 
before me, concerning the Doctrine of Non-reſi- 
ſtance, has been ſaid with ſo much regard to Truth, 
to her Majeſty and her Government, that I am per- 
ſuaded, nothing that has been ſaid on that Subject 
can juſtly be miſconſtrued, But on the contrary, 
to aſſert in general Terms the abſolute Illegality of 
Reſiſtance, on any Pretence whatſoever, (as this 
Doctor, and all the profeſs'd Enemies of the Go- 
vernment avowedly do) mult be underſtood, by all 
impartial and thinking People, to overthrow her 
Majeſty*s Title and Government; ſince at the ſame 
Time that they ſkreen themſelves under the ſpecious 
Notion of profeſſing Abſolute and Paſſive Obedience 
to the Supreme Powers, they cannot conceal their 
true Meaning; That the true and real Object of 
their darling Doctrines, ſuch as Jus Divinum, Non- 
reſiſtance, the Undefeaſible, Unalienable, Hereditary 
Right, that (I ſay) the true Object of theſe Doc- 
trines, is a Prince on the other Side the Water. 
They could not otherways be conſiſtent with them- 
ſelves. For in the ſame Breath. in the ſame Diſ- 
courle, to preach Paſſive Unlimited Obedience to 
Magiſtrates, and to revile and defame the Magi- 
ſtrates; to preach Non-reſiſtance on any Pretence 
whatſoever, and to encourage Sedition, by inveigh- 
ing in the ſtrongeſt Manner againſt the Adminiſtra- 
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tion; theſe are ſuch Contradictions, as can no other 
ways be reconcil'd, no otherways than by conclu. 
ding, what is very plain from their Conduct that 
however they are pleaſed to colour and diſguiſe their 
Diſcourſes, their true End is only to diſengage and 
alienate the Peoples Affections from their preſent 
Governors; to inſinuate to them, that the Founaz. 
tion of the Revolution was wrong; that the Re. 
volution itſelf was an Uſurpation; that whatever 
has been built upon that Foundation, can have ng 
Weight; and ro miſrepreſent thoſe who had a Hang 
in it, as Rebels and Traitors, 

As to the Doctrine itſelf of abſolute Non-ref,. 

ſtance, it ſhould ſeem needleſs to prove by Argu- 
ments, that it is inconſiſtent with the Law of Rez. 
ſon, with the Law of Nature, and with the Prac. 
tice of all Ages and Countries, Nor is it ve 
material, what the Opinions of ſome particular 
Divines, or even the Doctrine generally preach'd in 
ſome particular Reigns, may have been concerning 
it. It is ſufficient for us to know what the Practice 
of the Church of England has been, when it found 
itſelf oppreſſed. And indeed, one may appeal 
to the Practice of all Churches, of all States, and of 
all Nations in the World, how they behav*d them- 
ſelves when they found their Civil and Religious 
Conſtitutions invaded and oppreſſed by Tyranny: | 
believe one may further venture to ſay, that there i; 
not, at this Day, ſubſiſting any Nation or Govern- 
ment in the World, whoſe firit Original did not n- 
ceive its Foundation either from Reſiſtance or Com- 
muy And as to our Purpoſe, it is equal, if the 
atter be admitted. For where-ever Compact is ad- 
mitted, there muſt be admitted likewiſe a Right to 
defend the Rights accruing by ſuch Compact. To 
argue the municipal Laws of a Country in this Caſe, 
is idle. Thoſe Laws were only made for the com- 
mon Courſe of Things; and can never he under- 
ſtood to have been deſigned to defeat the End of all 
Laws whatſcever ; which would be the Conſe quence 
of a Nation's tamely ſubmitting to a Violation of all 
their Divine and Human Rights, 

That there is a Latitude left to the Subjects in 
ſuch a Caſe, is allowed by the moſt ſtrenuous Ad- 
vocates of Paſſive Obedience : And I ſhall, on this 
Occaſion, quote to your Lordſhips, the Sermon of a 
Reverend Divine, who, I am ſure, is not thought 
to be a Favourer of Antimonarchical Principles, 
nor to deſerve any of thoſe pretty Epithets, which 
the Doctor ſo liberally beſtows on thoſe who differ 
from him in Opinion, *Tis the Latin Sermon of 
Doctor Atterbury, preached to the Convocation. 
The Scope and Bal of that Diſcourſe, my Lords, 
was to preach up abſolute Obedience; yet ſuch 1 
the invincible Force of Truth, and ſuch the Nature 
of this Argument, that the Doctor, not to betray 
his own Conſcience, after having well thought upon 
it, is obliged to expreſs himſelf in the following 
Words, which your Lordſhips will give me Leave 
to read to you gut of his Sermon, which I have 
here in my Hand: Quando autem, quibuſq; de cauſes 
Magiſtratuum imperia detrectare, Noſmetipſos in li- 
bertatem vindicare liceat, ne verbulo quidem ind:- 
cant: niſi cum aliquid ab hominibus forte imperatun 
fuerit, latis a Deo legibus contrarium. Id ubi acci- 
derit, quid agendum fit, Petri vox illa declarat, Obe- 
dire oportet Deo magis quam Hominibus, 

The Senſe of this Paſſage, my Lords, if ! 
miſtake not, is this: “But when, and upon what 
« Cauſes it may be lawful to oppoſe the Power 
« of the Prince, and aſſert our Liverties, the Scrip- 
&* tures do not fay ; unleſs in Caſes when Men ſhall 

command 
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« command Things contrary to the Laws of God. 
« When that ſhall happen, St. Peter tells us what 
« we muſt do, We muſt obey God before Men. 

To apply this, "7 Lords, to our preſent Argu- 
ment; ur to the Memory of your Lordſhips, 
whether King James did not command Things con- 
trary to the Laws of God; whether his Commands 
to the Reverend Fathers of our Church were conſo- 
nant to the Law of God z whether his Commands 
to execute a diſpenſing Power; whether his Com- 
mands to all ſuch of both Houſes, as he could in- 
Auence to vote for a diſpenſing Power, contrary to 
their own Conſciences, were agreeable to the Law 
of God; or, in ſhort, whether the whole Courſe of 
his Reign was not a Series of illega! Commands, 
calculated to deſtroy our Holy Religion, and to 
violate all our Religious and Civil Rights. Your 
Lordſhips thought ſo (my Lords); the Commons 
thought ſo; and the Nation thought ſo; and in 
Conſequence of this Doctrine, preach*d by St. Peter, 
they choſe ro obey God before Men. 

Bur to return to Dr. Atterbury's Sermon, he goes 
on thus, my Lords: Petenda ſunt iſta (fi quidem 
peti neceſſe fit ) d Juriſconſultis, à Theſium Politica- 
rum tractatoribus; e legibus, e Rerumpublicarum 
Formis, cuig; Genti propriis, tanguam e fonte ſus, 
funt haurienda. 

In Exgliſb thus: 

« But in ſuch Caſes, you muſt adviſe with the 
„Lawyers, and thoſe learned in Politicks ; and 
« have Recourſe to the Laws and Conſtitutions 
« peculiar to each Country, as to the Springs and 
« Fountains of this Knowledge. 

My Lords, in Compliance to what is recommended 
by this Reverend Dean, I have endeavoured to fol- 
low his Advice, to conſult with thoſe learned in the 
Laws of Nations and Politicks, I have heard that 
Grotizzs is of as good Authority on thoſe Subjects 
as any that have wrote about them; that he has 
cver been reckoned a Favourer of Monarchy, and 
held in great Repute amongſt the Divines of our 
Church. I ſhall beg Leave, out of the many Paſ- 
ſages to be found in his excellent Treatiſe de Jure 
hell! & Pacis, which ſupport this Argument, to 
quote only one, for the ſaving of your Lordſhips 
Time, *Tis in his firſt Book, the 4th Chapter, 
and 13th Section. Si Rex partem habeat ſummi In- 
perii, partem alteram Populus, aut Senatus, Regi in 
pertem non ſuam involanti vis juſta opponi poterit, 
guia eatenus imperium non babet: quod locum ba- 
bere cenſeo, etiamſi diftum ſit, Belli poteſtatem penes 
Regem fore; id enim de bello externo intelligenaum 
et, cùm alioquin quiſquis Imperii ſummi partem ba- 
beat, non 27 non jus habere eam partem tuendi. 

The Senſe of this Paſſage I conceive to be this, 
* If the King had one Part of the Supreme Power, 
and that the other Part is in the Senate, or People, 
* when ſuch a King ſhall invade that Part that 
* doth not belong to him, it ſhall be lawful to 
* oppoſe a juſt Force to him, becauſe his Power doth 
not extend ſo far. Which Poſition I hold to be 
true, even tho? the Power of making War ſhould 
be veſted only in the King; which muſt be un- 
* derſtood to relate only to foreign War: For as 
for Home, it is impoſſible for any to have a Share 
of the Supreme Power, and not to have likewiſe 
** a Right to defend that Share. | 

This Paſſage, my Lords, is exactly adapted to the 
Conſtitution of England; and the latter Part of it 
is perfectly agreeable to what I have always heard 
quoted as a Maxim of our Law, That where-ever 
Bere is a Right, there is a Remedy. That your 
a have Rights, no Budy will preſume to 
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deny; that the Commons have Rights, no Body 
will deny; that every Subject of Britain has Rights, 
no Body will deny. Now to ſay that, when a 
Prince ſhall invade all theſe Rights at once; to ſay 
that the whole collective Body of the Nation has 
no way to vindicate thoſe Rights, is ſo inconſiſtent, 
ſo contrary to Reaſon, that *tis to be wonder'd it 
could ever enter into the Mind of Man. 

It I did not fear to tire your Lordſhips, I might, 
from many Paſſages out of Forteſcue *, and Mr. 
Flooker , evince beyond Contradiction, that the 
Conſtitution of England is founded upon Compact; 
and that the Subjects of this Kingdom have, in 
their ſeveral publick and private Capacities, as legal 
a Title to what are their Rights by Law, as a Prince 
to the Poſſeſſion of his Crown. 

Your Lordſhips, and moſt that hear me, are Wit- 
neſſes, and muſt remember the Neceſſities of thoſe 
Times which brought about the Revolution: That 
no other Remedy was left to preſerve our Religion 
and Liberties ; that Reſiſtance was neceſſary, and 
conſequently juſt. It was then by no good Man 
thought a black and odious Crime to take up Arms 
for the Defence of his Country. Many of your 
Lordſhips were Actors in that Reſiſtance. The 
greateſt Part of the Nation did either actually reſiſt, 
or countenance, abet, and ſupport thoſe who ſer 
them the glorious Example, I hope we have all fo 
much Gratitude to the beſt and greateſt of Queens, 
as to retain for ever a grateful Memory, how great 
a Share her Majeſty had in promoting that Revolu- 
tion, When theſe Facts are fo freſh in our Memo- 
ries ; What muſt we fay to thoſe who give the in- 
jurious Names and Epithets of Republicans, of 
Enemics and Traytors to Church and State, to thoſe 
who were concerned in that Reſiſtance which 
brought about the Revolution ? Sure it might have 
become them to conſider who were concern'd, and 
who had a Share in it, It is not only traducing the 
late King and Queen, our glorious Deliverers ; it 
goes yet further: But I ſhall out ot Reſpect for- 
bear to mention what they not only think, but have 
frequently the Inſolence to own. 

My Lords, If it be true that this Doctrine of 
Non-reſiſtance, aſſerted in ſo unlimited a Senſe, as 
not to except the Revolution, does certainly ſap the 
Foundation of the ſaid Revolution, and the preſent 
Eſtabliſhment which is built upon it; If it be true 
that to arraign as guilty of black and odious Crimes, 
all ſuch as were concerned in the Reſiſtance at the 
Revolution, doth involve the greateſt Part of this 
Nation in the Guilt of Rebellion and Treaſon ; It 
it neceſſarily follows, from the ſame Poſitions, that 
our Allegiance 15 not due to the preſent Govern- 
ment; I think we may as neceſſarily conclude, tha: 
this Sermon of the Doctor's before your Lordſhips, 
does tend, as is ſet forth in the Preamble of the 
Impeachment, to undermine and ſubvert her Ma- 
jeſty's Government, and the Proteſtant Succeſſion, 
which ſtands on the ſame Foundation. 

My Lords, If the Doctor had in this Sermon only 
preach'd up Obedience to the Supreme Power, as a 
Chriſtian Duty, without meddling with Politicks, he 
might have been allow'd perhaps to plead for Excuſe, 
that he was ignorant of the Conſequences that 
might be deduced from ſuch general Propoſitions ; 
that his only Aim was Charity, Peace, and Sub- 
miſſion to the Magiſtrates in Being. We muſt 
therefore pray your Lordſhips to compare one Part 
of his Sermon with the other; and your Lordſhips 
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will then, I am perſuaded be of Opinion with us, 
not only that the Concluſion we have drawn from 
nis Poſitions, does neceſſarily flow from them, but 
hat the Doctor himſelf muſt have been conſcious 
of itz and conſequently that what he has done, 
muſt have been, as we ſet forth in our Charge, 
with a wicked and malicious Intention, 

Had the Doctor, my Lords, in the remaining 
Part of his Sermon, preach'd up Peace, Quietneſs, 
and the like ; and ſhewn how e we are under 
her Majeſty's Adminiſtration; and exhorted Obe- 
dience to it, he had never been called to anſwer a 
Charge at your Lordſhips Bar. But the Tenor of 
all his ſubſequent Diſcourſe, is one continued In- 
vective againſt the Government. Paſſive Obedience 
is ſet down as an indiſpenſible Duty: But ' tis evi- 
dent, by the whole Sermon, that it is not due to 
Queen ANNE, or her Adminiſtration, Now 
what can that be, but to uſher in a Rightful Title, 
(I think they call it) of one on the other Side the 
Water ? 

There is ſuch an Affinity, my Lords, between 
this Sermon, and the Doctrines which are preach*d 
and propagated by a certain Set of Men, that I can- 
not but obſerve to your Lordſhips on this Occaſion, 
how induſtrious they have been ever ſince the Revo- 
lution, to prepare a Way for another. They are 
the pure and undefiled Church of England! The 
only Men of loyal and ſteady Principles! They 
never took the Oaths to the Government; never 
bent their Knee to Baal! They have their own 
Archbiſhops, Biſhops and Paſtors, and conſtitute the 
only true and pure Church of England! We are all 
Schiſmaticks, that is, all the reſt of England are 
Schiſmaticks, Hereticks and Rebels! Now pray, 
my Lords, What are the peculiar and diſtinguiſhing 
Characteriſticks, the favourite and darling Tenets 
of theſe Men? What elſe but Paſſeve Obedience, Jus 
Divinum, an Hereditary, Indefeaſible Right of Suc- 
ceſſion, which no Neceſſity, no Act of Parliament, 
no Preſcription of Time, no natural or legal Inca- 
pacity, can ever in lidate or ſet aſide? If they are 
in the Right, my Lords, what are the Conſequences? 
The Queen is not Queen; Your Lordſhips are not a 
Houſe of Lords, for you are not duly ſummon'd by 
a legal Writ; We are no Houſe of Commons, for 
the ſame Reaſon; all the Taxes which have been 


raiſed for this twenty Years have been arbitrary 


and illegal Extortions ; all the Blood of ſo many 
brave Men, who have died (as they thought) in the 
Service of their Country, has been ſpilt in Defence 
of an Uſurpation; and they were only ſo many 
Rebels and Traitors. 

My Lords, It theſe Puritans (I think I may call 
them) theſe undefiled pure Church-Men, would con- 
fine themſelves to their own Conventicles, to get Mo- 
ney from a few deluded Women; it may, perhaps, 
be conſiſtent with the Indulgence of the mildeſt of 
Governments, to ſuffer them to enjoy the Benefit of 
that Toleration which is allow'd to Proteſtant Diſ- 
ſenters, how pernicious and deſtructive ſoever to the 
Publick may be their Principles. But when they ſhall 
come and vent their Treaſons abroad; when they 
ſhall occaſionally conform, and take the Oaths to the 
Government, in order the better to deſtroy it; when 
they ſhall abjure the pretended Prince of ales, but 
not forget him; when they ſhall invade the Pulpits 
of the true Church of Exgland; when the Pulpit of 
your Metropolis, inſtead of teaching the People to 
pay their Anniverſary Tribute of Praiſe and Thanks 
to Almighty God for the many wonderful Succeſſes 
with which he has bleſs'd thoſe Arms which were 
taken up in Defence of the Revolution; when (I ſay) 
h 2 
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that Pulpit ſhall be 3 and polluted by vent- 
ing Sedition againſt the beſt of Queens; it is high 
Time for your Lordſhips to animadvert upon it 
for the Honour of thoſe glorious Princes who are 
dead; for the Honour of her Majeſty, who ſo hap- 
pily rules over us; and for the Peace and Tran. 
quility of all her Subjects. 

My Lords, It I was not afraid of being thought 
too tedious to your Lordſhips, I would offer to you 
a few Words concerning that Adminiſtration which 
the Doctor has ſo maliciouſly defamed ; for as fond 
as this Gentleman, and thoſe like him, are of med. 
dling with Politicks in the Pulpit ; and, as himfelf 
expreſſes it, of ſetting the People right in their Prix. 
ciples; I do not find they ever teach what the Ends 
of Government truly are, 

My Lords, Tully, who takes it from Ariſotle, 
ſtates the ultimate End of Government, and the 
Mark which Rulers ought to aim at, 
to be Otium cum Dignitate, or Peace Oran, , 
with Reputation. Towards attaining Pullis Seti. 
this End, he enumerates the ſeveral 
Particulars which it requires the greateſt Application 
and Vigilance of good Governors to promote and 
maintain. And the chief Branches, as he ſtates 
them, are, Religion; the juſt and legal Powers and 
Rights of the Legiſlative, and of the Magiſtrates 
ſubordinate to that; a due Adminiſtration of ſu- 
ſtice; the Publick Treaſure and Credit; Military 
Virtue ; and concludes with Laus Publica; which, 
indeed, 1s the Reſult of a good Adminiſtration of 
the ſeveral Branches mention*d. For Praiſe both at 
Home and Abroad will never fail to attend gocd 
Management. | 

Now, my Lords, if any Man will but reflect on 
every one of theſe Particulars, and inſtance when in 
any Age there has been in this Iſland, a more uni- 
verſal glorious Adminiſtration, I will allow what 
the Doctor ſays to be true, 

To begin with Religion, my Lords, let any one 
look upon that Reverend Bench, and fay when i: 
was ever filled with greater Examples of Pity, 
Learning, and Chriſtian Charity. That truly Chri- 
ſtian Moderation, and extenſive Zeal, and Charity 
to the Proteſtant Religion, will, in all human Pro- 
bability, my Lords, (if ourſelves, by little Animo- 
fities, do not obſtruct it) will, I ſay, raiſe the 
Luſtre and Reputation of our Church to ſuch 2 
Degree, that, as the Glory of our Arms juſtly inti- 
tles our Nation at preſent to hold the firft Rank, to 
ſhall our Church be look'd upon as the Mother ol 
all the Reformed Churches in Europe. 

As to the juſt Rights and Powers of our Legyi- 
lative, your Lordſhips, and all of us know, Whe— 
ther ever any Prince on our Throne has had a more 
tender Concern for them than her Majeſty ; or 
whether at any time there has been a more due and 
impartial Adminiſtration of Juſtice. 

For the Treaſure and Credit of the Nation, ! 
appeal to all that hear me, whether ever ſuch large 
Sums were more cheartully given, or more jultly 
adminiſtred. Never were there greater Demands 
than during this neceſſary War, nor ever Demands 
more freely complied with by the People. Such 1 
the Confidence they have in the publick Manage- 
ment, and fo ineffectual this Doctor, and his Bie- 
thren's ſounding a Trumpet to Sedition. 

As for our Arms and Reputation; the many un- 
parallel'd Succeſſes, during her Majeſty's Reign, by 
Sea and Land, ſpeak ſufficiently, and do ſufficient!y 

roclaim, that her Majeſty has far exceeded all her 

2 Our Henrys and our Edwards have 

juſtly left behind them immortal Fame, for 2 
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4 ſubdued in their Times, the Power of 
France. Queen Elizabeth will be ever Glorious for 
having humbled the Pride of Spain. Thoſe two 
reat Monarchies have each in their Turn aimed at 
the univerſal Monarchy of Europe; and each hath 
been near compaſſing it, notwithſtanding that the 
one always oppoſed the other. But it was never 
imagined, that 1f they once became united, any 
Force in Europe could have diſputed with them, 
Yet, my Lords, we have lived to ſee thoſe two for- 
midable Powers united, and threatning Deſtruction 
to all the Liberties of Europe. It was a Taſk re- 
ſerved for her Majeſty to encounter this united 
Force. She has attack*d and reduced them to ſue for 
Peace 3 and we are perhaps juſt now at that very 
dccifive Period of Time, when we are to reap the 
Fruits of a long and expenſive War, by the Con- 
clufon of a ſolid and laſting Peace. 

Now, my Lords, at ſuch a critical Juncture, at a 
Time when it behoves us more than ever to preſerve 
that Union amongſt ourſelves, upon which the 
Union of the whole Alliance does ſo much depend 
upon which the happy Concluſion of this War, and 
conſequently the Satety and Honour of our Church 
and State does depend; What does this Pious Son 
of the Church? What does this Loyal Subject, this 
Paſſive Obedience Gentleman do? He 1s preaching 
to the City of London, from whence we are to receive 
the greateſt Part of the Supplies granted for carrying 
on the War: Does he ſay one Word to them to 
promote and carry on the Publick Good ? No, my 
Lords: He does, to the utmoſt of his Ability, en- 
dcavour to create in them groundleſs Miſtruſts and 
Tealoufies of the Adminiſtration, And I will appeal 
to the Conſcience of every one that hears me, and 
deſire, that laying their Hand upon their Heart, 
they will truly determine within themſelves, whe- 
ther, if thoſe Citizens who heard this Sermon had 
been byaſſed by it, we could have expected one 
Penny of Money from them, to ſupport a Govern- 
ment, which was repreſented ſo odious. But thoſe 
honeſt Citizens, my Lords, heard this Trumpeter 
of Sedition with Indignation. Their Affection to 
the Government 1s not to be ſhaken, Her Majeſty 
is Abſolute in the Hearts of her Subjects; which is 
the beſt way of being abſolute: And all the arti- 
ficial Suggeſtions of theſe Falſe Brethren (to uſe his 
own Language) will never leſſen their Affections 
to her, 

But, my Lords, how impotent and weak ſoever 
the Malice of theſe Men may prove; yet when ſuch 
Doctrincs are broached, and publickly preached, as 
tend to inſlave a free Nation, to foment Diviſions 
and Parties, to ſeduce us from our Allegiance to the 
beſt of Princes; it becomes the Houſe of Com- 
mons, who are Guardians of the Conſtitution and 
Liberties of the People, to bring ſuch Delinquents 
to Juſtice z and it will become your Lordſhips, who 
are Guardians of the Conſtitution of the People, to 
prevent the growing of ſuch an Evil. This Man, 
my Lords, is an inconſiderable Tool of a Party; no 
ways worth the Trouble we have given your Lord- 
ſhips: But we look upon it that your Lordſhips 
Julgment in this Caſe, will be giving a Sanction 
which ſhall determine what Doctrines of this kind 
ſha!l, or ſhall not be preached. We are perſuaded 
thercfore that your Lordſhips, in giving Judgment 

on this Caſe, will have a Regard to the Honour of 
the late King and Queen, fo highly aſperſed; to 
the Security of her Majeſty and her Government; 
to the Proteſtant Succeſſion; to the Preſervation of 
the Peace at home, and Reputation abroad; where, 
if 5 be heard that you have Men amongſt you, 
ol. V. 


broke an 


inſolent enough to vent ſuch Notions, they ma 
likewiſe hear that it has not been done with 1 


nity, For all theſe Reaſons, we do hope that your 


Toons will inflict ſuch condign Puniſhment on 
this Offender, as may deter others from the like In- 
ſolence for the future. | 


Sir Peter King. VII Lords, The Gentlemen who 

: have gone before me having 
finiſh*d the firſt Article of the Impeachment, by 
Command of the Houſe of Commons, I proceed 
to make out the ſecond, which relates to the Tole- 
ration, one of the principal Conſequences of the Re- 
volution. It is well known that great Severities had 
been formerly uſed againſt Proteſtant Diſſenters, 
which were — by Popiſh Practices, in order 
to divide us, and thereby weaken the common Pro- 
teſtant Intereſt, and particularly that of the Church 
of England: This the whole Church of Eugland 
plainly ſaw in the Reign of the late King Fames, 
when Popery was coming in like a Flood, and 
threatned an univerſal Ruin; and when they did 
univerſally porfeſs their Readineſs and Intention to 
ſhew all manner of Tenderneſs to other Proteſtants, 
when it ſhould be in their Power to do it. 

The Seven Biſhops, who, to their everlaſting 
Honour, made ſo noble a Stand for the Liberties 
of the Church and Kingdom, did, in their Petition 
to King James, declare, That their not reading 
the Declaration for Liberty of Conſcience, was not 
from any want of due Tendernels to the Diſſenters, 
in relation to whom they were willing to come to 
ſuch a Temper as ſhould be thought fit, when thar 
Matter ſhould be conſidered and ſettled in Parlia- 
ment and Convocation. 

And to the Glory of the Church of Zzzland, it 
mult be remembred, that when the Revolution was 
afterwards effected, they were as good as their 
Word, and an Act paſs'd, in the very firit Year 
of their late Majeſties King William and Queen 
Mary, intitled, An A for Exempting their Maje- 


ties Proteſtant Subjects, diſſenting from the Church of 


England, from the Penal!:es of certain Laws. This 
is that Act that 1s commonly call'd The 4 of Tolera- 
tion, and was confirm'd by another Act made in the 
ſucceeding Parliament. As this Att is agreeable in 
itſelf to the Profeſſion of the Chriſtian Religion, 
and particularly to the Doctrine of the Church of 
England; fo it hath been found, by Experience o 
much for the Honour of the Kingdom, and for the 
Credit of the Church, that her Majeſty has been 

leaſed to declare from the Throne her Intention 
inviolably to maintain it; and both Houſes of Par- 
liament have done the ſame in the moſt folemn 
Manner. 


Here the Duke of Buckingham moved the Lords 
to adjourn to their own Houſe ; which they did: 
And the Lords being returned to the Court, an 
Proclamation commanding Silence made : 


Lord Chanceller. Gentlemen, you that are the 
Managers for the IIouſe of Commons may proceed 
in the Method you were in. 


Sir Peter Ring. My Lords, The Act of Parlia- 
ment that I was menttoning to your Lordſhipe, is 
the Act relating to the Toleration, referi'd to in the 
Preamble to the Articles; your Lordſhips, and every 
one elſe, remember the Neceſſity there was for that 
Act; and having experienced the Benefit of it, her 
Majeſty and both Houſes of Parliament have con- 


curred in à Declaration, that that Act ſhall be in- 


4582 violably 


vislably obſerved: This being then not only à po- 
firive Law, but alſo a beneficial One, as well for the 
Benefit of the Church in particular, as the Welfare 
and Support of the Proteſtant Intereſt in general, it 


very ill became any private Perſon to endeavour to 


bring that Law, by any publick Diſcourſe, into 
Contempt or Diſrepute. | ESE 

The Article the Doctor is charged with, in rela- 
tion hereto, is, That he fuggeſts and maintains, 
« That that Toleration granted by Law is unreaſo- 
&« nable, and the Allowance of it unwarrantable ; 
« and aſſerts, that he is a falſe Brother, with rela- 
tion to God, Religion and the Church, who de- 
<« fends Toleration and Liberty of Conſcience ; that 
Queen Elizabeth was deluded by Archbiſhop 
« Grindall, whom he ſcurrilouſly calls a falſe Son 
of the Church, and a perfidious Prelate, to the 
„ Toleration of the Genedian Difcipline ; and that 
« jt is the Duty of the ſuperior Paſtors to thunder 
« out their Eccleſiaſtical Anathema's againſt Per- 
e ſons intitled to the Benefit of the ſaid Toleration, 
« andinſolently dares and defies any Power on Earth 
to reverſe ſuch Sentences. f 

My Lords, The firſt Part of this Article, which 
is the principal Part, contains a general Charge 
againſt the Doctor, for affirming and maintaining, 
« That the Toleration granted by Law is unrea- 
* ſonable, and the Allowance of it unwarrantable. 
The reſt of the Article conſiſts of particular Paſ- 
lages, taken out of his Sermon, tending to make 
good and prove that general Charge. 

As to the general Charge contain'd in the firſt 
Part of this Article, of his maintaining the Tolera- 
tion granted by Law to be unreaſonable, and the Al- 
lowance of it unwarrantable : His Anſwer is very 
obſervable, and is, That upon the moſt diligent 
Enquiry, he has not been able to inform himſelf 
that a Toleration hath been granted by Law ; but 
admits, that an Act did paſs in the firſt Year of 
King William and Queen Mam, intitled, An A? 
for excmpling their Majeſties Proteſtant Subjects, diſ- 
ſenting from the Chi cho, England, from the Penal- 
ties of certain Laws, Which Exemption, he faith, 
he doth not any where maintain to be unreaſonable, 
or the Allowance of it unwarrantable z but hopes 
that he had prevented any ſuch Miſapprehenſion, 
by declaring in his Sermon preach'd at St. Paul's, 
that he intended not to caſt the leaſt invidious Re- 
flection upon that Indulgence which the Govern- 
ment had given. { 

Indeed, it is almoft difficult to be ſerious in 
giving a Reply to that Part of his Anſwer, That 
hc cannot inform himſelf that a Toleration hath been 
granted by Law. Tis true, the Word Toleration 
is not mention'd in that Act, neither is the Word In- 
dulgence to be found in that Law; but every Body 
knows that the Exemption granted by that Act is 
commonly called The Toleration, and the Act it- 
ſelt, The Toleration Af What is the Intent of that 
Act, but to tolerate and allow Perfons, qualified by 
that Act, to exerciſe their Religion, notwithſtand- 
ing Penal Laws to the contrary, Toleration is re- 
ally a Word of lefs Import than Indulgence, it is 
a bare Permiſſion, and Allowance z and this Word 
has gain*d ſuch a known and fix*d Notion and Sig- 
nification in every one's Mind, that whenever it is 
mention'd, there is not any Doubt what is meant by 
it: It is now become a Word of Art, that not only 
in common Converſation, but even in the moſt pub- 
lick Acts of State, the Exemption granted by the 


Act made in the 1ſt of King William and Queen, 


Mary, is call'd The Toleration. Did not her Majeſty, 
in her Speech to both Houſes of Parliament from 
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the Throne, in the Year 1705, declare that h« 
would always inviolably maintain The Toleration 2 
Did not both Houfes of Parliament, in their ſeveral 
Addreſſes to her Majeſty for that moſt gracious 
Speech is their deep Satisfaction of her Ma. 
jeſty's Reſo ution to maintain The Toleration ? In the 
free Conferences between the Lords and Commons 
about the Bill for preventing Occaſional Conformi. 
ty, in the Year 1702. Is not this Act of the 1 
of William and Mary, called The A# of Toleratiqy 
and the Exemption granted by that Act called 7, 
Toleration? So that it ſeems ſtrange the Doctot 
ſhould not know that a Toleration had been grant. 
ed by Law; and it is more ſtrange yet, when he 
himſelf, in this very Sermon, calPd the Indulgence 
granted by that Act, The Toleration. 

In the 14th Page of his Sermon, where he i; 
complaining of falſe Brethren in the Kingdom, why 
are permitted and ſuffered to combine into Bodies 
and Seminaries, wherein Atheiſm, Deiſm, Tri. 
theiſm and Socinianiſm, and a great many othet 
wicked Principles are taught z he concludes thus, 
« Certainly, (ſays he) The Toleration was never in- 
* tended to indulge and cheriſh ſuch Monſters and 
Vipers in our Boſom””. What was it poſlihle 
for the Doctor to mean in that Place, by The Toe. 
ration, but the Indulgence, as he calls it, granted 
to the Diſſenters by the Act of 1 Gul. and Mer 

In the 19th Page of the Sermon, ſpeaking of the 
Diſſenters, he ſays, © Now they have advanced 
_ themſelves, from the religious Liberty our gra- 
«© cious Sovereign has indulged them, to claim aci- 
„vil Right, as they term it, and to juſtle the 
Church out of her Eſtabliſhment, by hoiſting 
« their Toleration into its Place:“ What could he 
poſſibly mean hete by theſe Words, but that Tole- 
ration, or that Indulgence, which was granted in 
the Time of the King and Queen to the Diſſenters? 
So that it is plain, tliat when he made, and preach- 
ed, and publiſhed this Sermon, he knew very well, 
that that Indulgence that was granted by the Law, 
made in the firſt Year of King William and Queen 
Mary, was commonly called The Toleration ; and 
this Toleration, granted by that Law, is that which 
the Commons in their Impeachment ſay he main- 
tains to be unreaſonable, and the Allowance of it 
unwarrantable ; and this is what I am now to mak: 
out and prove. 

But I muſt do the Doctor Juſtice to own, that 
Page 20. of his Sermon preach*d at St. Paul's, he 
doth uſe theſe Words, referr'd to by him in his 
Anſwer, viz, © I would not here be miſunderſtood, 
as if I intended to caſt the leaſt invidious Re- 
« fleftion =_ that Indulgence the Government 
has condeſcended to give them; which I am ſure 
all thoſe that wiſh well to our Church, are very 
& ready to grant to Conſciences truly ſcrupulous ; 
let them enjoy it in the full Limits the Law has 
4 preſcribed. 

he Doctor, dy putting in that Caution, ſeems 
himſelf to be apprehenſive, his Words were other- 
wiſe in danger to be eſteem'd a Reflection upon that 
Indulgence or Toleration that the Government had 
given. Having juſt before commended the Severities 
that were uſed in the Reign of Queen Elizabeth 
againſt the Diſſenters; which could not be ſpoken 
in Commendation of the Toleration z but would 
reaſonably be underſtood to be a Condemnation of 
it, becauſe it removed and took away thoſe Severt- 
ties; he then ſubjoins the foremention*d Paſſage 3 
which dry Caution will not excuſe the Doctor, it 
in the other Parts of his Sermon he doth viſibly and 
plainly condemn the Toleration, and cenſure it as 


unrea- 
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reaſonable, and the Allowance of it unwartant- 
able; which that he doth, I ſhall endeavour to 
ve from other direct and formal Paſſages in his 
rmon. 
The firſt Paſſage that I ſhall cite to this Pur- 
ſe is in the 10th Page of the Sermon, and is in 
theſe Words; So that, in all thoſe Cafes before- 
« mentioned, whoſoever preſumes to innovate, al- 
« ter, or miſrepreſent any Point in the Articles of 
« the Faith of our Church, ought to be arraign'd 
« az a Traytor to our State; Heterodoxy in the 
« Doctrines of the one, naturally producing, and 
« almoſt neceſſarily inferring Rebellion and High 
« Treaſon in the other, and conſequently a Crime 


 « that concerns the Civil Magiſtrate, as much to 
| « puniſh, and reſtrain, as the Eccleſiaſtical.” The 


beginning of this Paſſage is tied up to the Caſes be- 
ſorementioned, /o that in all thoſe Caſes before- 


| nntioned, which being a Term of Relation, muſt 


be expounded in Reference to what went before. 
This Paſſage is contained in his ſecond Head of 


tile Brethren, of thoſe who are falſe Brethren with 


Relation to the State, Government, or Society of 
which they are Members. And on Peruſal thereof, I 
do not find any one Article of the Faith of our Church 
heforementioned under that Head, to which theſe 
relative Terms do refer ; for all that he faith before 


under that Head is, That the Conſtitutions of moſt 


« Governments differing according to their ſeveral 
« Frames, and Laws, upon which they are built 
and founded, it is impoſſible to lay down any 
« one univerſal Rule, as the Scheme and Meaſure 
« of Obedience, that may ſquare to every one of 
« them : Only this Maxim in general, he preſumes, 


may be eſtabliſh'd for the Safety, Tranquility, 


« and Support of all Governments, That no Inno- 
« yation whatſoever ſhould be allowed in the Fun- 
« damental Conſtitution of any State, without a 
« very preſſing, nay, unavoidable Neceſſity for it; 
« and whoſoever ſingly or in a private 2 
« ſhould attempt it, is Guilty of the higheſt Miſ- 
« demeanour, and is an Enemy to that Politick 
* Body of which he is a Member. 

Then the Doctor applies this Maxim to our Go- 
vernment : Our Conſtitution, ſaith he, both in 
Church and State, has been ſo admirably con- 
4 trived, with that Wiſdom, Weight, and Saga- 
city, and the Temper and Genius of each, fo 
exactly ſuited, and modeli'd to the mutual Sup- 
port and Aſſiſtance of one another, that *tis hard 
to ſay, whether the Doctrines of the Church of 
England contribute more to Authorize and En- 
force our Civil Laws, or our Laws to Main- 
* tain and Defend the Doctrines of our Church, 
* The Natures of both are fo nicely correſpon- 
dent, and ſo happily intermixt, that 'tis almoſt 
* impoſſible to otter a Violation to the one, with- 
* out breaking in upon the Body of the other : 
* So that in all thoſe Caſes beforementioned, 
* whoever preſumes to alter, innovate or miſ- 
© repreſent any Point in the Articles of the Faith 
* of our Church, ought to be Arraign'd as a 
* Traytor to our State, Sc. 

Lead your Lordſhips this whole Paragraph, to 
ſhew, that the Caſes ſaid to be betoremention'd, 
are not contained in this Head of the Sermon, but 
they are plainly contained in a former Paragraph, 
diz. in his firſt Head of falſe Brethren, with re- 
lation ro God, Religion, and the Church in which 
they hold Communion ; under which Head the 
Doctor enters into a long Deſcription of ſuch Kind 
of falſe Brethren, and enumerates ſeveral Articles 
and Rites of the Church, the Disbelievers or Deni- 
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ers whereof are termed falſe Brethren 3 and a- 
mongſt other of his Characters, in p. 8. he brands 
him for being falſe to the Intereſt of the Church, 
that gives up any Paint of her Diſcipline and Wor- 
ſhip ; theſe are the exteriar Fences to guard the 
Internals of Religion, without which they are left 
naked, without Beauty, Order, or Defence. Should 
any man out of Ignorance, or Prejudice to the an- 
tient Rights and eſſential Conſtitution of the Ca- 
tholick Church, affirm, © That the Divine Apoſto · 
ical Inſtitution of Epiſcopacy is a novel Doctrine, 
not ſufficiently warranted by Scipture, and that 
* ?tis indifferent whether the Church be Gaverned 
* by Biſhops or Presbyters : Is not ſuch an one 
an Apoſtate from his own Orders? So that one of 
the beforementioned Cafes of falſe Brotherhood 
is, the affirming that the Divine Apoſtolical Inſti- 
tution of Epiſcopacy is a novel Doctrine, not ſuH- 
ciently warranted by Scripture, and that it is in- 
different whether the Church be governed by Bi- 
ſhops or Presbyters. This is affirmed and held by all 
the Diſſenters ; and tho? they ſhould be miſtaken in 
their Opinion, yet ſtill it is their Opinion; and they 
are notwithſtanding tolerated, and are exempted by 
the Toleration Act from ſubſcribing the 36th Arti- 
cle, that the Book of Conſecration of Archbiſhops 
and Biſhops, and of the Ordination of Prieſts and 
Deacons, ſer forth in the Times of K. Edward the 
Sixth, contain in it all Things neceſſary to their 
Conſecration and Ordination, and hath nothing in 
it either ſuperſtitious or impious : Now notwith- 
ſtanding this Innovation or Alteration of this Arti- 
cle of the Church by the Diſſenters, the Law doth 
nevertheleſs tolerate and indulge them. 

But the Doctor is of another Opinion, and he 
affirms, that whoever innovates, alters, or miſre- 
preſents this Point in the Articles of the Faith 
of our Church, ought to be arraign'd as a Traitor 
to the State, and ought to be puniſhed, as well by 
the Temporal, as the Eccleſiaſtical Magiſtrate, For 
he goes on, and carries it yet a great deal further, 
by the Reaſon he gives for his Aſſertion, which is, 
„ Heterodoxy in the Doctrines of the one, natu- 
rally producing, and almoſt neceſſarily inferring, 
Rebellion and High Treaſon in the other; and 
„ conſequently a Crime that concerns the Civil 
„ Magittrate, as much to puniſh and reſtrain, as 
« the Eccleſiaſtical. Here's an Aſſertion to the 
Purpoſe ; that Heterodoxy, that is, the holding a 
different Opinion from any Article of the Faith of 
our Church, naturally produces, and almoſt necet- 
ſarily infers Rebellion and High Treafon in the 
State, and conſequently a Crime that concerns the 
Civil Magiſtrate to puniſh, as well as the Eccleſi- 
aſtical. He himſelf, in the immediate ſubſequent 
Words, doth own, That this Aſſertion at firſt View 
may look like an highflown Paradox ; and I believe 
it will ſtill appear to be ſo upon a Review, That 
whoſoever is of a different, or other Opinion, in any 
of the Articles of the Faith of the Church, 1 
guilty of High Treaſon ; and the Temporal, as 
well as the Spiritual Magiſtrate, ought to puniſn 
him as a Traitor for it. The Articles of the Church 
are in Number thirty-nine ; ſome of the Difſenters 
are by the Act of Toleration exempted from ſub- 
ſcribing three and a Half of them, viz. the 24th 
Article, which relates to the Traditions and Cere- 
monies of the Church, and the Power of the 
Church to ordain, change, and aboliſh Ceremo- 
nies and Rites: The 35th Article, concerning the 
Book of Homilies, and reading of them in Churenes : 
The 36th Article, concerning the Conſecration of 
Archbiſhops and Biſhops, and the mation of 

Prieſts 
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Prieſts and Deacons ; and the former Part of the 
20th Article, which aſſerts the Power of the Church 
to decree Rites and Ceremonies, and Authority in 
Controverlies of Faith. Other Diſſenters, who ſcru- 
ple the baptizing of Infants, are alſo exempted 
from ſubſcribing that Part of the 27th Article 
which relates to Infant Baptiſm ; and the Quakers 
are exempted from ſubſcribing any of the Articles, 
and are only required to ſubſcribe a ſhort Declara- 
tion of the Trinity, and that the Scriptures are gi- 
ven by Divine Inſpiration, All theſe ſeveral Sorts 
of Diſſenters, notwithſtanding their Heterodoxy in 
theſe Points, are exempted by the Toleration Act 
from the Penalties of the former Laws, and are 
by this Act preſerved in the free Exerciſe of their 
Religion or Worſhip; and not only the Penalties 
inflicted on them by former Laws are taken away, 
but ſeveral Immunities and Privileges are given 
them, as an Exemption of their Teachers from 
Pariſh Offices, and a Penalty for diſturbing their 
Congregations. Now when this is eſtabliſh*d by a 
Law, and that Act of Toleration is in full Force, 
for the Doctor to affirm, notwithſtanding all this, 
that Heterodoxy, or a different Opinion from any 
of the Articles of Faith of our Church, almoſt ne- 
ceſſarily infers Rebellion and High Treaſon in the 
State, and 1s a Crime that Concerns the Civil Ma- 
giſtrate to puniſh, as well as the Eccleſiaſtical ; 
What can be a more direct breaking in upon, and 
diſavowing of the Toleration than this? Is not 
this to maintain the Toleration granted by Law to 
be unreaſonable, and the Allowance of it unwar- 
rantable ? 

Another Paſſage that I ſhall cite to prove the 
general Charge againſt the Doctor, is in the 16th 
and 17th Pages of the Sermon: What could not be 
gained by Comprebenſion and Toleration, muſt be 
brought about by Moderation and Occaſional Con- 
formily; that is, what they could not do by open Vi- 
olence, they will not fail by ſecret Treachery to ac- 
compliſh. If the Church can't be pulled down, it 
may be blown up; and no Matter ith theſe Men 
how *tis deſtroyed, ſo that it is deftroyed. In this 
Place the Doctor is ſpeaking of the great Miſchiefs 
and Petils of his Falſe Brethren to the Church. And 
to prevent any miſtaken. Notions of the Church, 
he intimates, that we are to underſtand the true 
genuine Notion of it, as it ſtands contradiſtinguiſh'd 
in its eſtabliſh*d Doctrine, Diſcipline and Worſhip 
from all other Churches and Sciſmaticks, who 
would obtrude upon us a wild negative Idea of 
a National Church, ſo as to incorporate themſelves 
into the Body as true Members of it; whereas 
that Latitudinarian Heterogeneous Mixture would 
render it the moſt abſurd, contradictory, and ſelf- 
inconſiſtent Body in the World: And from thence 
he proceeds to ſhew that this Deſign of a Com- 

* miſcarried, and that that long projected 
Scheme of the Eccleſiaſtical Achitophel's was blaſt- 
ed; „ But ſays he, ſince this Model of univerſal 
« Liberty and Coalition failed, and theſe falſe 
« Brethren could not carry the Conventicle into the 
« Church, they are now reſolved to bring the 
Church into the Conventicle, which will plauſi- 
„ bly and lily effect her Ruin”, And how is that 
to be done? Why, „What could not be gain*d by 
« Comprehenſion and Toleration, muſt be brought 
« about by Moderation and Occaſional Conformi- 
« ty that ie, what they could not do by open Vio- 
„ lence, they will not fail by ſecret Treachery to 
« accompliſh ; if the Church can't be pulPd down 
« by Comprehenſionand Toleration, it may be blown 
up by Occaſional Conformity and Moderation; and 
* 1 


* 


8 


Doctor to come and ſay, the Toleration was in. 


« no Matter with theſe Men how 'tis deſtroy -d. f 
« that *tis deſtroy*d”, Is not this calling the Tolles 
tion an open Violence to the Church? That it ua 
an Attempt made to deſtroy the Church, thy Nu 
Church itſelf came into, and ſettled this Toler; 
tion ? I ſay, the Legiſlature in the Time of thei 
late Majeſties King William and Queen Mary, mr 
particularly the Biſhops, the Fathers of the Church, 
were very well ſatisfied that this Toleration granted 
to the Diſſenters, was no way prejudicial to the 
Safety and Security of the Church. Now for the 


tended to pull down the Church, and that it i 
an open Violence to the Church ; is not this to 
maintain, that the Toleration 1s unreaſonable, and 
the Allowance of it unwarrantable ? 

My Lords, Theſe Paſſages which I have cite 
to your Lordſhips, do prove the general Charg, 
of this Article: There are other Paſſages in the $«;. 
mon, particularly referr*d to in the Article, Which 
likewit: prove this general Charge, to which I ſh; 
next proceed, And, 

The next Part of the Charge in the ſecond Art. 
cle is, That he aſſerts, that he is a Falſe Brother 
with relation to God, Religion or the Church, 
who defends Toleration and Liberty of Con. 
ence. 

Theſe Words are contained in ſo many exprel 
Terms in the eighth Page of his Sermon, where affe: 
he hath copiouſly deſcribed his falſe Brethren, he 
comes and ſums up the Whole in theſe Words:“ 
upon all Occaſions to comply <with the Diſſenters bt 
in public and private Affairs, as Perſons of tende 
Conſcience and Piety, to promote their Interiſts 1 
Eleftions, to ſneak to em for Places and Prefer 
ment, to defend Toleration, and Liberty of Candi. 
ence, and under the Pretence of Moderation to ex- 
cuſe their Separation, and lay the Fault upon the 
True Sons of the Church for carrying Matters t11 
high ; If to court the Fanaticks in private, and !1 
hear them with Patience, if not Approbation, Rai! 
at and blaſpheme the Church, and upon Occaſion 1 
juſtify the King*s Murder; If to Flatter both the Dea! 
and the Living in their Vices, and to tell the Morli, 
that if they bave Mit and Money enough, they need 
no Repentance, and that only Fools and Beggars can 
be Damn'd; If theſe, I ſay, are the Madiſb ani 
Faſhinable Criterions of a true Church-man, Gil 
deliver us from all ſuch Falſe Brethren ] 

So that one Mark of theſe Falſe Brethren, in this 
Part of his Sermon, is to defend Toleration and Li- 
berty of Conſcience, As to this, the Doctor gives 
two Anſwers, one by way of Inference or Preſump- 
tion, and the other direct; that by way of Inte- 
rence is, That he having ſo plainly declared 
„ himſclf in Favour of the Exemption granted by 
«© Law; when he blames thoſe who upon all Occa- 
&« ſions defend Toleration and Liberty of Conſci- 
* ence, he carnot be thought to reflect on the De- 
« fenders of that legal Exemption or Indulgence, 
„ «which he hiraſelf approves and defends, 

Now if he had not in other Parts of his Ser- 
mon condemn'4 the Toleration expreſly, it might 
have paſs'd for an Anſwer. But now, if the Do- 
ctor has more than once in other Parts of his Ser- 
mon directly inveigh'd againſt this Toleration, 
then his Meaning is more naturally to be under- 
ſtood by ſo many ſeveral Paſſages, than by one ſin- 
gle Sentence, and with what View thrown in, the 
reading of the Sermon will plainly ſnew. And there- 
fore the true Way to come at the true Meaning ot 
his Words, is to take them as they ſtand in his 
Sermon, and that is what your Lordſhips will 


judge 


| ticle is for aſſerting, That 
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judge by. In the next Place he gives a direct 
Anſwer to this Part of the Charge, which is, that 
he does not mean by this Deſcription of a Falſe 
Brother, thoſe who only defend Toleration and Li- 

of Conſcience, and do no more ; but he only 
blames thoſe who upon all Occaſions defend Tole- 
ration and Laberty 0 Conſcience, and to excuſe their 
Separation, lay the Fault upon the true Sons of the 
Church for carrying Matters fo high; ſo that I don't 
reckon him, ſays he, as a Falſe Brother who barely 


| afends Tolcration and Liberty of Conſcience ; ex- 


cept that at the ſame Time that he is defending Tole- 
ation, he lays the Fault of the Separation upon the 
tue Sons of the Church for carrying Matters too 
high, Now I ſubmit to your Lordſhips, upon read- 


| ing of this Paſſage, whether it is capable of ſuch 


an Interpretation. If it be look'd into, it will be 
ound that the ſeveral particular Characters there 
mention'd, are all of them ſo many particular Marks 
era Falſe Brother; it is not neceſſary that two, 


| or three, or all of them meet together in one Perſon 
to make up the Character of a Falſe Brother; but 
| if any one of them be found in any Perſon, *tis 
| {ficient to characterize him a Falſe Brother: 


Whoever is guilty of any one of theſe Acts, of 


| which defending Toleration is one, is a Falſe Bro- 
ther; and his aſſerting the defending of Toleration 


to be a Mark of a Falſe Brother, is an evident De- 


| claration againſt the Juſtice and Expediency of the 
Toleration. 


The next particular Charge upon him in this Ar- 
ueen Elizabeth was 
« deluded by Archbiſhop Grindall, whom he ſcur- 
« rilouſly calls a falſe Son of the Church, and a 
« pecfidious Prelate, to the Toleration of the Ge- 
« x-vi0z Diſcipline??, This Charge upon him is 
founded on thoſe Words of his Sermon, in the 
igth Page; theſe are his Words: Have they not, 
ever fince their firſt unhappy Plantation in this 
Kinzdoin, by the Intercefſion of that Falſe Son of the 
Church, Biſhop Grindall, always improv'd, and riſe 
upon their Demands in the Permiſſion of the Go- 
vernment ? Inſomuch that Queen Elizabeth, that 
was deluded by that perfidious Prelate to the Tolera- 
tian of the Genevian Diſcipline, found it ſuch an 
lleadſtrong and incroaching Monſter, that in eight 
Years ſhe fereſaw it could endanger the Monarchy, 
as well as the Hierachy , and like a Queen of true 
Reſolution, and picus Zeal for both, pronounc'd, 
That ſuch were the reſtleſs Spirits of that factious 
People, that no Quiet was to be expected from them, 
Ill they «were utterly ſuppreſs'd : Which, like a pru- 
dent Princeſs, ſhe did by wholeſome Severities, that 
the Croxen for many Years ſat eaſy and flouriſping 


on ber Head, 


As to that Part of the Charge where he ſays, 
That Queen Elizabeth was deluded to the Tolera- 
tion of the Genevian Diſcipline by Archbiſhop 
Grindal!, the Doctor's Anſwer is, That he hum- 
«* bly conceives he hath good Authority from the 
« Hiſtories and Monuments of thoſe Times for 
** ſuch Aſſertion; but whether he hath, or hath 


| «© na, humbly apprehends ſuch Aſſertion to be no 


« Proof of his maintaining or ſuggeſting, That 
the exempting of Proteſtant Subjects diſſenting 
from the Church of England, from the Penalties 
* of certain Laws, granted by an Act made in the 
* firſt Year of the Reign of King William and 
* Queen Mary, (which Exemption he ſuppoſes to 
* be intended by the legal Indulgence, or Tolera- 
* tion granted to Diſſenters, mention*d in the Pre- 
* amble of the Articles, and by the Toleration 
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granted by Law mention'd in this ſecond) is un- 
6 — or the Allowance of it unwarranta- 
* > 

My Lords, It might not perhaps be difficult to 
ſhew that there are ſome Miſtakes in this Fact; but 
whether there be or no, will not now be worth 
ſpending your Lordſhips Time; for I do agree with 
him, That the material Point is what he puts 1t 
upon, Whether this Aſſertion, as printed and deli- 
vered by him in his Sermon, be a Cenſure or Con- 
demnation of the Toleration Act. Now whether 
it be ſo or no, will appear by taking the whole 
Clauſe together. This Paſſage is in the 19th and 
20th Pages, and is in that Part of his Sermon 
where he is ſhewing the great Perils and Miſchief 
of his Falſe Brethren to the State, and that they are 
deſtructive to our Civil Rights and Liberties ; and 
in the Purſuit of his Argument he plainly ſhews 
that the Falſe Brethren there meant are the Diſſen- 
ters, who are tolerated by this Act of Parliament. 
„ Theſe Falſe Brethren, ſays he, have now advan- 
„ ced themſelves from the Religious Liberty our 
* Gracious Sovereign has indulged them, to claim 
* a Civil Right, and to juſtle the Church out of 
her Eſtabliſhment, by hoiſting their Toleration 
into its Place“. So that 'tis plain, theſe Falſe 
Brethren here ſpoken of are the Diſlcnters, thoſe 
who have the Benefit of the Toleration Act. And 
then he goes on; „And to convince us what alone 
vill ſatisfy them, inſolently demand the Repeal 
of the Corporation and Teſt Acts, as an Eccle- 
« fiaſtical Uſurpation, which indeed under her 
„ Majeſty (whom God long preſcve for its Sup- 
port and Comfort) is the only Security the 
„Church has to depend upon; and which they 
<« have ſo far eluded by their abominable Hypocri- 
« ſy, as to have undermin'd her Foundations, and 
« endanger*d the Government, by filling it with its 
« profeſo'd Enemies. Theſe Charges are fo fla- 
« grant and undeniable, that a man muſt be very 
« weak, or ſomething worſe, that thinks or pre- 
<« tends the Diſſenters are to be gain'd or won 
% over by any other Grants and Indulgences, than 
„ by giving up our whole Conſtitution : And he 
& that recedes the leaſt Tittle from it, to ſatisfy 
or ingratiate with theſe clamorous, infatiabl=- 
e and Church-devouring Malignants, knows not 
„ what Spirit they are of, or he ought to ſhew who 
eis a true Member of our Church. 

Theſe Paſſages J have read to your Lordſhips, to 
ſhew that theſe Falſe Brethren here ſpoken of are 
the Diſſenters, who are now tolerated by the Law 
granted to them in the Time of their late Maje- 
ſtics King William and Queen Mary; and of theie 
Diſſenters follows this Paſſage; Have they not, 
e ever ſince their firſt unhappy Plantation in this 
« Kingdom, by the Interceſſion of that Falſe Son 
« of the Church, Biſhop Grindall, always im- 
< prov*d, and rife upon their Demands in the Per- 
« miſſion of the Government? Inſomuch, that 
« Queen Elizebetb, that was deluded by that perfi- 
* dious Prelate to the Toleration of the Genevian 
« Diſcipline”, id ef, The Diſcipline and Polity 
of the Diſſenters, ſo called becauſe taken from Ge- 
neva, found it ſuch a headftrong and encroach- 
« ing Monſter, that in eight Years ſhe foreſaw it 
„ would endanger the Monarchy, as well as the 
« Hierarchy ; and, like a Queen of true Reſolu- 
tion and pious Zeal for both, pronounc'd, That 
« ſuch were the reſtleſs Spirits of that factious 
« People, that no Quiet was to be expected from 
„ them, *till they were utterly ſuppreſs' d wi, 
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« like a prudent Princeſs, ſhe did by wholeſome 
« Severities, that the Crown for many Years ſat 
« eaſy and flouriſhing on her Head. 

In this memorable Paſſage he repreſents Archbi- 
— Grindall as a Falſe Son of the Church, and a 
perhdious Prelate, for deluding the Queen into a 
Toleration of the Genevian Diſcipline. Whether 
that Fact be true, or not, is not material to our 
Purpoſe z but this is, that he charges it for a Fault 
on þ 94 Archbiſhop, and for which he calls him a 
Falſe Son of the Church, and a perfidious Prelate, 
tor inducing the Queen to give a Toleration to the 
Diſſenters in thoſe Days: The Fault is not, that it 
was a regal Toleration only, but the Fault was in 
the Toleration itſelf, in conſenting to a Liberty to the 
Diſſenters. Now what is this in Effect, but to preach 
to the whole World, That the Parliament are in 
the Wrong to grant a Toleration to the Diſſenters; 
That the Lords and Commons, who conſented to 
the Toleration, are not true Sons of the Church; 
And that the Biſhops, who are for tolerating the 
Diſſenters, are neither Fathers nor Sons of the 
Church, but corrupt and perfidious Prelates ! 

That this Character of Archbiſhop Grindall was 
deſign'd for a Cenſure of the preſent Toleration, 
will appear more fully by the contrary Character he 
gives +7 ueen Elizabeth; he commends her Reſo- 
lution and pious Zeal for © the Monarchy and Hie- 
e rarchy, in declaring that no Quiet was to be 
« expected from the reſtleſs Spirits of that facti- 
„ ous People, *till they were utterly ſuppreſs'd ; 
« which, like a prudent Princeſs, ſhe did by whole- 
«« ſome Severities, that the Crown for many Years 
« ſat eaſy and flouriſhing on her Head”. Now 
what can the Engliſh of all this be, but to inflame 
the Government againſt the Diſſenters? What could 
be ſaid more prevalent for this Purpoſe, than to re- 
commend it as a noble Reſolution and pious Zeal in 
Queen Elizabeth, utterly to ſuppreſs the Diſſen- 
ters? And if that Reſolution be to be followed, 
the Legiſlature muſt repeal the Toleration Act. 
And what could Ic ſaid more contrary to the Tole- 
ration Act, than to recommend the Severities uſed 
in Queen Elizabeth's Reign, becauſe they were 
wholeſome in themſelves, and of happy Conſe- 
quence to the Perſon and Government of that Re- 
nowned Queen. If there were not a Neceſſity for 
it on this Occaſion, I would not mention what 
thoſe wholeſome Severities were, but rather caſt a 
Veil over that Part of the Reign of that great 
and glorious Queen. 

To give a ſhort View of theſe wholeſome Scve- 
rities; ſome Hereticks were burnt, other Perſons 
were hang*d, ſome had their Goods confiſcated, 
others had their Perſons impriſon'd; and to men- 
tion more particularly a publick Act in Writing that 
cannot be falſified or miſrepreſented, and whuch is 
ſince relaxed by the Toleration Act, an Act paſſed 
in the 35th Year of Queen Elizabeth, Intitled, 
An AR to retain the Queen's Majeſty's Subjefts in 
their due Obedience; by which the Diſſenters are, 
among other Penalties, to abjure the Realm in forty 
Days, or ſuffer Death without Benefit of the 
Clergy. 

This Penalty of Abjuration of the Realm was ta- 
ken from the antient Common Law of England in 
relation to Felony, by which if a Man committed 
any Felony, excepting Sacrilege, and fled to a Pariſh 
Church, he might within forty Days before the 
Coroner confeſs the Felony, and take an Oath to 
abjure the Kingdom for ever; and if he thus con- 
feſs'd and took that Oath, he was thereby attainted 
of the Felony, and then he had forty Days from the 
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coming of the Coroner to provide and repare 
his Voyage and the — aſſigned kim ſuc for 
Port as he choſe for his Departure out of the Ki y 
dom; and if he did not go ſtraitway out of f. 
Kingdom, or being gone out, did return witho 
Licenſe, he had Judgment to be hang'd, exce = 
was a Clerk, and then he had his Clergy, P 

This Practice was what the Law call'd Abjurat 
on; and being by ſeveral Regulations (in the Tim. 
of Henry the Eighth) in Effect taken away, the R. 
vival of this Practice was thought to be a whole. 
ſome Severity, fit to be inflicted on the Proteſtart 
Diſſenters of thoſe Times: And therefore to 
35th of Queen Elizabeth doth enact, That i; 
any Perſon, obſtinately refuſing to repair to ſon: 
Church or Chapel, or uſual Place of Comm. 
Prayers, and forbearing by the Space of a Monti 
to hear Divine Service, ſhould after forty Days a. 
ter the End of that Seſſion of Parliament, willins. 
© ly join or be preſent at any Conventicle or Mac. 
ing, under Pretence of Religion, contrary to th 
* Laws and Statutes of the Realm; that then ſuch 
© Perſon ſhould be committed to Priſon, till he 
* ſhould conform and come to Church: And i 
within three Months after Conviction he ſhou!! 
not conform and come to Church, and make };; 
publick Confeſſion and Submiſſion, being theres. 
to required according to the Form of the {id 
Act; that then ſuch Offender ſhould abjure th: 
Realm; and if, being thereunto required, ſhould 
refuſe to make ſuch Abjuration, or after ſuch 
© Abjuration made, ſhould not within the Tim: 
© appointed him depart the Realm, or after ſuch 
© Departure ſhould return without the Queen's L. 
cenſc; then in every ſuch Caſe, every Pcrſun 90 
* offending, ſhould be a Felon without Benet d 
« Clergy*. So that the Abjuration inflited on 
Proteſtant Diſſenters by this Act, was worſe than 
Abjuration for Felony at the Common Law; in 
that they had the Bencfit of the Clergy, in this 
they had not. | 

This is one of the Severities of Queen Els. 
beth's Reign, Whether it be a wholeſome Severity 
or not, human Nature will determine: However 
wholeſome it might have been eſteemed in thoſe 
Days, by thoſe who had the Power and Will to 
puniſh others, yet the Legiſlature have in Termini 
de clar'd it unwholeſome for theſe Times; and the 
Toleration Act doth expreſly, and by Name, ex 
empt the Proteſtant Diſſenters from the Penaltis 
of this Act of the 35th cf Queen Z//2aZcth. 

Now when the Toleration Act hath granted this 
Exemption, for the Doctor to come and publickly 
repreſent. an Archbiſhop as a Falle Son of the 
Church, and a perfidious Prelate, for being for the 
Tolcration of Diſſenters in his Time; and at tlie 
ſame Time recommend the Reſolution and ptous 
Zeal of Queen Elizabeth, for declaring that fi! 
would uttcrly fuppreſs them, and her great Pru- 
dence in exerciſing wholeſome Severities againſt 
them, which were of happy Conſequence to her 
Perſon and Government; What could be ſaid more 
againſt the Toleration Act, than this is? The To- 
leration Act exempts the Diſſenters from the Pc 
nalties and Severities inflicted in Queen Elizabets's 
Reign; the Doctor recommends them all again, 4 
wholeſome and neceſſary. Let any Perſon judge, 
whether this is not an expreſs Declaration againſt 
the Toleration Act? 

There is yet one Thing more charged upon the 
Doctor in this Part of the ſecond Article; v2. 
That he ſcurrilouſly calls Archbiſhop Grindall 3 


Falſe Son of the Church, and a perfidious ro 
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luding Queen Elizabeth to the Toleration of 
0 — Diſcipline. Whether this, conſider'd 
abſtractedly by itſelf, be in Law a Crime, or not, 
i not neceſſary for me here to examine. The 
Doctor conceives, that no Words ſpoken of an 
Archbiſhop, above one hundred and twenty Years 
ſince deceaſed, will in Conſtruction of Law amount 
'0 an High Crime and Miſdemcanor: Whether it 
be ſo or not, in itſelf, I ſhall ſay nothing of at 

-eſent; becauſe I take it, that this is only taken 
Notice of as an Aggravation of the Crime charged 
upon him, and to ſhew his Zeal againſt the Tole- 
ration; that he was not contented with cenſuring 
the Toleration itfelf, but rakes into the Aſhes of 
»1 Archbiſhop, that had been in his Grave one 
handred and twenty Years, and blackens his Me- 
mory, becauſe he was for the Toleration of thoſe 
People who are now by Law tolerated, 

My Lords, I would on this Occaſion fay a Word 
or two to the Memory of that Archbiſhop. The 
Doctor ſays, He was under the Diſpleaſure of 
Queen Elizaletb; that is very true: And he pre- 
tends, the Occaſion of his being under her Diſplea- 
lure, was, for permitting Innovations to be ob- 
truded upon the Church. Thoſe Innovations were 
no other than what ſeveral other Biſhops at the 
ame Time likewiſe practis'd, and fome Biſhops 
fnce have done not much unlike : It was for encou- 
raging the Meetings and Exerciſings in thoſe Days, 
call d Propheſyings; which were Meetings of the 


Clergy, to improve one another in the Knowledge 


of the Scriptures, and tended to make a learned 
and induſtrious Clergy. This was miſrepreſent- 
cd to the Queen, and was the viſible Cauſe of his 
D:igrace. But the true Reaſon of his Diſgrace, as 
Hi torians ſay, ſprung from the Hatred of the Earl 
of Leiceſter, who was then in great Power and 
Credit with the Queen, and her great Favourite. 
This Earl of Leiceſter caſt a covetous Eye upon 
Lamgaeth-houſe, and would have had the Arzhbiſho 

to have alien'd it, but he would not comply wit 

him; which, as the Hiſtorians ſay, made the Lei- 
ceftrian Party to malice him. The Earl was like- 
wile provoked and incenſed againſt him for another 
Reaton, viz. for proſecuting one Julio, a Phyſici- 
an o the Earl's, an Halian Phyſician, for having 
two Wives, one of which was the Wife of ano- 
taer Man, with whom he lived in Adultery : For 
tickle two Offences againſt the Earl of Leice- 
Ar, who bore a mighty Power at Court with the 
Queen at that Time, was this Storm raiſed againſt 
am, Bat, my Lords, for his Liſe and Doctrine, 
the Archbiſhop was one of the moſt pious, learned, 
and conſiderable Prelates of that Time. *Tis very 
rue, that he was one of thoſe Biſhops that look'd 
pon the Exerciſes uſed in thoſe Times by the Cler- 
8, called Propheſyings, to be very neceſſary for 
tier Improvement, and for the Benefit of the 
Ciurchz and ſome of the belt Biſhops of thoſe 
Limes concurr'd with him in the ſame Opinion. 
e was a man of the moſt exemplary Life and Con- 
verlation, free from the Suſpicion of a Crime, In 
us younger Days he was Chaplain, with Rogers 
anc Bradford, to Ridley Biſhop of Landen, who 
Save this Character of him, That he was known 
io be a Man of Virtue, Honeſty, Diſcretion, Wiſ- 
dom and Learning. In the Perſecution under Queen 
Marr, when his Maſter and Fellow-Chaplains were 
vurnt tor Religion, he became an Exile on the ſame 
Account, and quitted his Eaſe, Preferments, and 
Hopes at Home, to enjoy the Liberty of his Con- 
icience in a foreign Country, and went to Straß 
wy, And when the famous Troubles begun at 
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Frankfort, about the Uſe of the Exgliſb Service, where 
the Foundations were laid of the Diviſions that have 
ſince divided and rent the Church, he was fo far 
from diſliking the Engliſb Method, that he went 
from Strasburgh to Frankfort, to eticourage and 
perſuade the Congregation there to ſubmit to the 
Engliſh Eſtabliſhment ; and he himſelf ſtuck cloſe 
to it all his Life-time. At his coming Home, in 
the Beginning of the Reign of Queen Elizabeth, 
he had a great Hand, and was very inſtrumental, in 
preparing the Liturgy and Book of Commor.- 
Prayer: And the firſt Time that the Eugliſß Ser- 
vice- Book was introduced at St. Paul's in Landon, 
the Privy Council, and great Officers of State, fer 
the greater Solemnity, came to St. PeuPs , and 
Grindall was appointed to preach to that great Au- 
dience, upon that ſolemn Occaſion. He was one 
of the firſt five Biſhops made by Queen XZ!7zabeth , 
and was firſt Biſhop of London, atterwards Arch- 
biſhop of York, and laſt of all Archbiſhop of Can- 
terbury, And when afterwards, by the Farl ct 
Leiceſter's Artifice, he was out of Favour, and un- 
der the Queen's Diſpleaſure; yet he had to great 
an Intereſt in the Clergy, and their Eſteem of him 
was fo extraordinary, that even whilſt he was un 
der Diſgrace at Court, and the Diſpleaſure of the 
Queen, a conſiderable Number of the Convocation, 
then met, preſented an elegant Petition in Latin 
to the Queen, to reſtore him ; wherein they repre- 
ſent to her Majeſty, * That the Archbiſhop had led 
a Life free, not only from all Crime, but even 
from the Suſpicion of a Crime : That he had pre- 
ſcrved his Religion from all, not only Corruption 
of Popery, but Schiſm ; and had ſuffer'd Peri-- 
cution for Righteouſneſs fake, having wander'd 
Abroad in other Countries for the Cauſe of the 
Goſpel : And therefore they molt humbly be- 
ſought her Majeſty, not only to lift up the Arch- 
biſhop broken with Grief, but to reſtore the 
Church to the Archbiſhop, and the Archbiſhop 
to the Church, to her Subjects, to his Brethren, 
© to foreign Nations, and, in a Word, to all pious 
« People*, Theſe were the Thoughts of the Cler- 
gy of the Archbiſhop at that Time, even when 
he was under the Diſpleaſure of the Queen; ſo 
that there was no Reafon for the Doctor to aſperſe 
him as a falſe Son of the Church, or a perfidious 
Prelate ; for it appears on the contrary, that he was 
a Man univerſally eſteem'd for his Virtue, Piety, 
and Learning. 

The laſt Charge of this Article is, that he aſſerts, 
« That it is the Duty of Superior Paſtors to thun- 
% der out their Eccleſiaſtical Anatbema's againit 
« Perſons intitled to the Benefit of the Tolera- 
% tion; and infolently dares or defies any Power 
on Earth to reverle ſuch Sentences. 

To which the Doctor gives this Anſwer; © That 
ce the Perſons intitled to the Benefit of the Tolera- 
« tion, are not by him mentioned or intended: 
« But if theſe Expreſſions in his Sermon muſt be 
« determin'd to any one Sort of Perfons, he con- 
« ceives that the Connection of his Diſcourſe will 
« determine them to thoſe Schiſmatical and Facti- 
« ous Perſons, who take Permiſſion for Power, 
« and advance Toleration immediately into an Eftz- 
« bliſhmenr. 

Now be it fo, that he means thoſe Schiſmatical 
and Factious Perſons ; the next Queſtion, which 
will Tet this Matter in a clear Light, will be, Who 
thoſe Schiſmatical and Factious Perſons are, who 
take Permiſſion for Power, and advance Toleration 
immediately into an Eſtabliſhment? And it is 
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plain from the Paſſage irfelf, which is in Page 2 7 
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of the Sermon, that he means the Diſſenters, thoſe 
which are intitled to the Benefit of the Tolera- 
tion. 

« If our Diſſenters, ſaith he, had lived in the 
t Times of St. Paul, they would have branded him 
« as an intemperate, hot, furious Zealot, that 
« wanted to be ſweeten'd by the gentle Spirit of 
& Charity and Moderation, forſooth. Schiſm and 
« Faction are Things of impudent and incroaching 
& Natures ; they thrive upon Conceſſions, take Per- 
« miſſion for Power, and advance a Toleration im- 
« mediately into an Eſtabliſhment ; and are there- 
10 fore to be treated like growing Miſchiefs, or in- 
« fectious Plagues, kept at a Diſtance, leſt their 
« deadly Contagion ſpread. Let us therefore have 
© 10 Fellowſhip with theſe Works of Darkneſs, but ra- 
<« ther reprove them. Let our Superiour Paſtors do 
ce their Duty, in thundering out their Eccleſiaſtical 
% Anathema*s ; and let any Power on Earth dare re- 
« yerſe a Sentence ratified in Heaven”. And indeed 
the Doctor doth, in the following Part of his An- 
ſwer, in effect own it: For, faith he, 

« As to the laſt Part of the ſecond Article, where- 
&« by the faid Henry Sacheverell is charged with in- 
« ſolently daring, or defying any Power on Earth 
« to reverſe the Eccleſiaſtical Sentences there men- 
« tioned : He the ſaid Henry Sacheverell faith, 
„ That the Sentence which he the ſaid Henry 
* Facheverell dares any Power on Earth to reverſe, 
“ is ſuch, and ſuch only, as is ratified in Heaven; 
* and ſuch Sentence he ſtill affirms to be by any 
% earthly Power irreverſible: And hopes it will 
« not be thought inſolent in him to affirm, what 
« he conceives would be Blaſphemy in any one 
« to deny: And doth further acknowledge him- 
« ſelf firmly to believe, that ſome Sentences pro- 
& nounced by the Paſtors of the Church are rati- 


« fied in Heaven; and that ſome Perſons exempted 


« from Puniſhment by the particular Laws of the 
4 Land, may yet by the Laws of Chriſt be juſt- 
„ ly liable to ſuch Sentence; and that Schiſm, or 
t a cauſeleſs Separ ion from a Church injoining 
* no ſinful Terms of Communion, is a Sin, which 
<« expoſes the Perſon guilty thereof to the Cenſures 
« of the Church, 

The Houſe of Commons charge the Doctor with 
Inſolence, in daring or defying any Power on Earth 
to reverſe the Eccleſiaſtical Sentences mentioned in 
his Sermon; and he, by Inſinuation, retorts up- 
on them the Charge of Blaſphemy. This the 
Houſe of Commons thonght they had Reaſon to 
reſent, and to call upon your Lordſhips for imme- 
diate Puniſhment of him, for treating them in this 
Manner; but they tave it to your Lordſhips, in 
what Manner you will think fit to do them Juſtice, 
in vindicating them againſt ſuch a Charge. But as 
to this Paſſage now before you, he affirms, That 
« ſome Sentences pronounced by the Paſtors of the 
« Church, are ratified in Heaven; That ſome Per- 
« ſons exempted from Puniſhment by the Laws of 
« the Land, may yet by the Laws of Chriſt be lia- 
e hle to ſuch Sentence: And that Schiſm, or a cauſe- 
« Jeſs Separation from a Church injoining no ſinful 
« Terms of Communion, is a Sin, which ſes 
« the Perſon guilty thereof to the Cenſures of the 
Church. Now what is this but to ſay, The 
Diſſenters cauſeleſly ſeparate from the Church, 
; which impoſes no ſinful Terms of Communion, and 
ſo are guilty of Schiſm ? Tho' the Law of the 
Land doth exempt them from Puniſhment for this 
Schiſm, yet for this Sin they are expos'd to the Cen- 
ſures of the Church; thoſe Cenſures, when in- 
flicted, are ratified in Heaven: Therefore, notwith- 
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ſtanding the Law of the Land hath given th. 

this Exemption, let the Eccleſiaſtical Superiors knen 
their Duty, in thundering out their Anather,» 
againſt them, and let any Power upon Earth dar- 8 
reverſe their Sentences if they can. As to the ew 
of the Church in cenſuring or excommunicating 
it is not neceſſary for me to ſay any Thing of Þ 
upon this Occaſion : But the Doctor is a Miniſter 
of the Church of England, who hath ſubmitted t, 
the Queen's Supremacy, and by the Canon is bound 
to maintain and preach the —_— Supremacy ; 
her Majeſty is Supreme over all Cauſes, and over 
all Perſons, as well Eccleſiaſtical as Civil ; and by 
an Act of Parliament made ſince her Majeſty 


happy Acceſſion to the Crown, viz, the Act re. 


ting to her Majeſty's Bounty for the Augmentation 
of the Maintenance of the poor Clergy, ſhe is 
owned and recognized to be the only Supreme 
Head on Earth of the Church of England: H:: 
Majeſty hath by Law a Supreme controling Powe: 
over all the Cenſures and Excommunications of the 
Church ; this Power ſhe exerciſes according to the 
Rules of Law, by her ſeveral Officers and Miri. 
ſters of Juſtice, The Exerciſe of the Church; 
Cenſures, Juriſdiction and Power, muſt be accord. 
ing to Law; and if any Perſon be excommunica- 
ted againſt Law, the Qzen's Courts may and wil 
command the Eccleſiaſtical Judge to aſſoil ſuch ex- 
communicated Perſon, and reſtore him to the Com- 
munion of the Church again : This is the Suprema- 
cy of the Queen, which is the Doctrine of the 
Church of England ; and by Virtue of this Supre- 
macy, if any Judge of the Spiritual Court ſhall 
pretend to excommunicate any of the Diſſenters for 
any Thing which by Law they are not obliged to 
do, or which by Law they are excuſed or exempted 
from, the Courts of Juſtice in Miſtminſter-lal 
will in ſuch Caſe award a Prohibition, and compel 
the Eccleſiaſtical Judge to abſolve him. Suppoſe 
that notwithſtanding the Toleration Act, a Diſſen- 
ter ſhould, for not coming to the Church, be ſen- 
tenced in the Spiritual Court by the Judge there, 
or be proceeded againſt there, in order to an Ex- 
communication; a Prohibition will lye to that 
Judge from the Queen's Courts upon the ſaid Act, 
and the Courts of Common Law will prevent him 
from ſuch Proceeding ; and if Sentence be paſb'd, 
will compel the Judge to annul the Excommunica- 
tion, and receive the Party again, Now, for the 
Doctor to come and ſay, That though the Diſſen- 
ters are tolerated by this Act of Parliament, and 
though they are exempted by Law from Penalties, 
yet let the Law of the Land be what it will, let 
the Eccleſiaſtical Paſtors do their Duty, let them 
fulminate their Excommunications, and thunder 
out their Anatbema*s, and let the Civil Magiſtrate, 
the earthly Powers, dare to reverſe them, if they 
can : I ſubmit this to your Lordſhips, whether this 
is not directly impugning the Queen's Supremacy, 
as well as weakening and cenſuring the Toleration, 
which is what he is charg*d with in this Article. 
My Lords, I will not take up more of your Lorc- 
ſhips Time; there are other Gentlemen to come at- 
ter me, who will abundantly ſupply my Defects, 
and offer to your Lordfhips ſome farther Conſidera- 
tions to make out the Charge contained in the ſe- 
cond Article, 


Lord William Pawlet. Y Lords, the Charge 
againſt the Doctor in 

this ſecond Article, is a Crime of a very Heinous 
Nature: Ir has always been eſteem'd one of the 
happy Conſequences of the late Revolution, = 
er 
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her Majeſty's Proteſtant Subjects, by a legal Indul- 

ace granted to Diſſenters, were united in Intereſt 
and Affection, in the Defence of her Majeſty's Sa- 
cred Perion and Government. f 

It is too well known, my Lords, how in former 
Times, when Popery had almoſt prevail'd in the 
Ruin of our State and Church, the Proteſtants of 
the Kingdom were, by the Artifice of Papiſts, ſet 
againſt cach other, that by ſuch Diviſions Popith 
Tyranny might be eſtabliſhed among us. 

The Act of Parliament made in the firſt Year of 
the Reign of their late Majeſties King William and 

cen Mary, to exempt Proteſtant Diſſenters from 
the Church of England from the Penalties of certain 
Laws, was made to defeat any ſuch future Attempts 
of the Papiſts; the Preamble of the Act declares, 
that ſome Eaſe to ſcrupulaus Conſciences, in the Exer- 
ciſe of Religion, may be an effettual Means to unite 
ber Majeſty*s Proteſtant SubjeFs in Intereſt and Aﬀec- 
tion. 

We have ſeen, my Lords, the good Effects of 
the Wiſdom of the Legiſlature in making this Act 
her Majeſty's Proteſtant Subjects are now all eaſy 
under her Adminiſtration z; and how many Diſſen- 
ters have we ſeen, who ſince the Toleration are be- 
come ſincere Converts to the Church. And I may 
fay, that by this Toleration the Prejudices of the 
Diſſentets in general wear off, and their Number 
daily decreales, 

And yet with what odious Colours, and Language 
unbecoming a Divine, docs the Doctor paint out 
this Tolcration, and how does he factiouſly endca- 
your to excite and ſtir up People againſt it? 

'Tis, my Lords, a poor Shift which the Doctor 
makes in his Anſwer, that he knows of no Tolera- 
tion granted by Law; and yet in the fame Anſwer 
he owns there is an Indulgence which the Govern- 
ment hath condeſcended to give Diſſenters. My 
Lords, the Word Indulgence is no more in the Act 
ot Parliament than the Word Toleration; and it is 
well known that the Act of Parliament he alludes 
to is every where, not only in Courts of Juſtice, 
but even in Parliament, called The 7. oleration- Act 3 
and is frequently fo called by your Lordſhips in the 
Account of your Lordſhips Proceedings in Parlia- 
ment, in Relation to the Bill againſt Occaſional 
Conformity, which Account was publiſh'd and prin- 
ted by your Lordſhips Order. 

When the Doctor ſays, that he has not been able 
to inform himſelt that a Toleration hath been 
granted by Law, it plainly ſeems to import, as it 
the Doctor doubted of the Authority of Parlia- 
ment that made that Law; it looks like the com- 
mon Sophiſtry of Papiſts and Jeſuits, who pretend 
to own the Church of England as by Law Eſta- 
bliſhed ; becauſe they diſown the Authority of all 
our Laws made ſince the Reformation. 

My Lords, her Majeſty hath always been pleaſed 
graciouſly to declare ſhe will defend this Tolera- 
tion, and this her gracious Reſolution has, among 
the innumerable Bleſſings of her Reign, united all 
e Subjects in their Loyalty and Duty 
to her. 

The Commons reſt aſſured that your Lordſhips 
will always aſſiſt theſe gracious Purpoſes of her 
Majeſty, and that as there can hardly be any In- 
llance given of ſo ſeditious and barefaced an At- 
tem pt againſt the Peace and Quiet of the Kingdom, 
as the Doctor hath been guilty of, ſo your Lord- 
ſhips will, by an Exemplary Puniſhment ſuitable to 
ſo high a Crime, vindicate the Authority of Par- 
liaments, and give an effectual Diſcouragement for 

Vet.-V; 
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the future, to all ſuch turbulent and ſeditious 
Preachers. 


Mr, Cooper. F Think, my Lords, it is unneceſſary 

I at this Time to urge all the Argu- 
ments which might be made uſe of, to juſtify rhe 
Reaſonableneſs of the Toleration granted to Pro- 
teſtant Diſſenters, by exempting them from the 
Penalties of certain Laws. It may fuTice to ſay, 
that this Indulgence is required from us as Chri- 
ſtians, and as we are Men profeſſing Humanity and 
good Will towards one another. 

Whoever maintains, that the Toleration is un- 
reaſonable, and the Allowance of it unwarrantable, 
ſeems neceſſarily to aſſert, that the Exemption 
granted to her Majeſty's Subjects from the Penal- 
ties of former Laws, ought to be reaſſumed ; unleſs 
we are to ſuppoſe, that it can be reaſonable to allow 
what is unwarrantable. 

This Aſſertion therefore evidently Arraigns tlie 
Act of Toleration, a Law now in Being, a Law by 
which the People (throughout the whole S-ries of 
this dangerous War) have been more firmly united 
in Intereſt and Affection, than formerly; I mean, 
in the Days when the Penalties of thoſe Laws were 
inflicted with intemperate Zeal. 

My Lords, B-fore I proceed to make good the 
Charge contained in the ſecond Article of the Im- 
pcachment exhibited againſt the Priſoner by the 


Commons, I mult beg Leave to take notice of the 


Introduction to his Anſwer : It ſeems he cannot, 
upon the moſt diligent Enquiry, be able to inform 
himſelf, that a Toleration has been granted by Law. 
I take it, the Stat. 1%. M. which exempts Diſ- 
ſenters from the Penalties of former Laws amounts 
to a legal Indulgence, or Grant of Liberty of 
Conſcience ; for by that Repeal a Liberty is given, 
which was before reſtrained, ſo that without Im- 
propriety it may be ſaid, that Toleration is granted 
by Law. Doctor Sacheverel! J find had rather it 
ſhould be called an Exemption, for no other Rea- 
ſon, that I ſee, but becauſe he has not ſaid much, 
if any thing, of the Word Exemption in his Ser- 
mon, how tree ſocver he has made with the Tole- 
ration, 

Now taking it for granted (as I think with Rea- 
fon I may) that Indulgence, Toleration, or Ex- 
emption from Penalties, ſignifies one and the ſame 
Thing, (eſpecially as ordinarily made uſe of amongit 
us) Can any thing be more plain, than that many 
Paſſages in this infamous Libel caſt black and 
odious Reflections upon the Toleration ? They have 
been all read, and for fear (after what has been 
already faid) of being too tedious, I will mention 
one only. The Words are theſe. | 

bat could not be gained by Comprehenſion and 
Toleration, muſt be brovght about by Moderaticn and 
Occaſional Conformity; that is, what they could not 
do by open Violence, they will not fail by ſecret Trea- 
chery to accompliſh, If the Church cannot be pulled 
down, it may be blown up; and no Matter with theſe 
Men how it is deftroy*d, fo it is deftroy'd, &c. 

Pray, my Lords, Is it reaſonable to allow Tole- 
ration, or rather is not the Allowance of it unwar- 
rantable, if it was the open and violent Means 
made uſe of to deſtroy the Church of Englend ? 
And is not this a moſt uncharitable Cenſure, highly 
reflecting upon the Act of Toleration, and the Le- 
8 Authority? Is not this maliciouſly and 
alſely ſuggeſted, with a wicked and ſeditious Pur- 
poſe, to create Jealouſies and Miſunderſtandings 
amongſt her Majeſty's People? 

41 2 
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Comprehenſion and Toleration are repreſented 
as open Violence; Moderation and Occaſional Con- 
formity, as ſecret Treachery, by which the Church 
may be blown up, though it could not be pulled 
down by the violent Means of Comprehenſion and 
Toleration. | 

I ſhould waſte too much Time unneceſſarily, if 
I ſhould take particular Notice (after what has been 
already ſo well urged in Maintenance of the ſe- 
cond Article) of all the Paſſages which ſeem to be 
equally liable to Cenſure. . 

The Antiſtaſis throughout this Paragraph is ſo 
very plain, that I hope it is not one of thoſe men- 
rioned in the Doctor's Anſwer to carry a dubious 
Senſe. The Priſoner ſeems to have taken care to 
explain himſelf, for fear his Meaning ſhould have 
been doubtful; and therefore having ſaid, 

What could not be gained by Comprehenſion and 
Toleration, muſt be brought about by Moderation and 
Occaſional Conformity; then he adds, that is, what 
they could not do by open Violence, they will not fail 
by Treachery to accompliſh. 

Having thus inveighed againſt the Toleration, 
with much Ill- nature and Bitterneſs of Spirit, he is 
pleaſed in the next Place to aſſert, That he is a 
Falſe Brother with Relation to GOD, Religion or 
the Church, who defends it. 

The Anſwer to this Branch of the ſecond Arti- 
cle is long, and, as I apprehend, ſeems to be Eva- 
ſive, Firſt, there is a Difference again taken, be- 
tween Toleration and Liberty of Conſcience, and 
an Exemption or Indulgence ; and under this Di- 
ſtinction, which, for the Reaſons I have mention'd, 
is a Diſtinction without a Difference, the Doctor 
takes the Liberty to maintain and juſtify, that he 
is a Falſe Brother who defends Tolcration and Li- 
berty of Conſcience. 

I muſt own he endeavours to evade the Charge, 
by ſaying he means thoſe only, who at the ſame 
Time they defend Univerſal Toleration and Liberty 
of Conſcience, do alſo excuſe the Separation, and 
lay the Fault upor the true Sons of the Church, by 
carrying Matters too _ 

Whatever he is pleaſed to ſay he meant, in An- 
ſwer to this Part of the Article, ſurely no ſuch 
Meaning can be collected from his Sermon, 
Throughout the whole Libel, I preſume to ſay 
there is not one Word of Univerſal Toleration, or 
Univerſal Liberty of Conſcience ; this is another 
kind of Toleration, never heard of, till it was new 
coined, in order to extenuate his vile and uncha- 
ritable Aſſertions. 

Here he is pleaſed to ſum up the modiſh Criter;- 
ons, as he terms them, of a true Church-Man, in 
a figurative and ironical Manner, and plainly aſſerts 
they are the ſeveral Characteriſticks of a Falſe Bro- 
ther; amongſt the reſt, to defend Toleration is ſaid 
to be one; and under Pretence of Moderation to 
excuſe the Separation (i. e.) of the Diſſenters, of 
whom he had next before ſpoken, is another; and 
concludes the Paragraph with this pathetick Ex- 
2 God deliver us all from ſuch Falſe Bre- 
thren. | 
Having thus treated thoſe who defend Tolera- 
tion, his Superior Paſtors are in the next Place to 
be admoniſhed of their Duty, which is to thunder 
out their Eccleſiaſtical Anathema*s againſt the Per- 
ſons intitled to legal Indulgence ; which Anathema”s 
are ſtiled Sentences ratified in Heaven, and ſuch as 
no Power on Earth dare reverſe. 

Far be it from me to ſay, that Sentences ratified 
in Heaven can be reverſed by the Powers of this 


World, But if Doctor Sacheverell were a Superior 
Paſtor, and ſhould Anathematize, or, in plain Eys. 
liſh, Curſe and Sentence all thoſe who enjoy the 
Benefit of Toleration, to Damnation, he mutt cx. 
cuſe, if I could not believe that ſuch a Sentence 
would be ratified in Heaven, 

And as to any Eccleſiaſtical Cenſure not ratified 
in Heaven, it is downright Inſolence to ſay, there 
is no Power upon Earth that can reverſe it. 

But ſince our Superior Paſtors will exerciſe a try] 
Chriſtian and noble Spirit of Charity and Moder. 
tion, and indulge ſcrupulous Conſciences, the Doc. 
tor is pleaſed however to bear his Teſtimony againſt 
it, and is not contented with delivering over to 
Satan thoſe only who enjoy the Indulgence, hut 
they who defend Toleration muſt alſo bear them 
Company. 

His indeed is a very comprehenſive Anathemg, 
and is conceiv'd in theſe Words; viz. And as he 
choſe it in this World, appoints him in the next his 
Portion with Hypocrites and Unbelicvers, with all 


Liars, that have their Part in the Lake which bury; 


with Fire and Brimſtone, with the grand Father of 
Falſhood, the Devil and his Angels. And ſ here 
we leave eur Falſe Brethren, in the Company they 
always kept Correſpondence with. 

This, my Lords, is a moſt dreadful unchriſtian 
Sentence, a Sentence ſo barbarous, fo aſtoniſhing, 
that I am at a Loſs to imagine, how it could entet 
into the Mind of Man to conceive it. 

Perhaps, my Lords, it may be equally dange- 
rous to defend the Aſhes of the venerable Prelate 
Archbiſhop Grindall ; he, it ſeems, was a falſe Son 
of the Church, and a perfidious Prelate, becauſc he 
deluded Queen Elizabeth to a Toleration of the 
Genevian Diſcipline, Here we may obſerve the 
Doctor's great Averſion to all kind of Tolera- 
tion. 

Methinks, for the Sake of the Reformation, bet- 
ter Language ſhould have been given, and more 
decent Expreſſions ſhould have been beſtow'd upon 
a Man we all know bore ſo conſiderable a Part in 
the Eſtabliſhment of it. 

Here likewiſe we may obſerve the Doctor's In- 
clination to wholſome Severities, ſuch as Queen 
Elizabeth made uſe of, which were ſuch as I hope 
will never be ſeen more in this Kingdom, Andby 
the Way, what a Spirit is this Man of, who can 
find nothing to commend in the Reign of that 
— ro Queen, but the blackeſt and worſt Part 
OT it. f 

cannot agree, that theſe harſh Expreſſions, 5 
the Anſwer owns they are, are the rather to be ex- 
cuſed, becauſe the Remains of the Archbiſhop wer? 
ſo long ſince depoſited, eſpecially when we conſidet 
that his Memory has been had in the higheſt Eſteem 
and Veneration by all the Reformed Churches in 
Chriſtendom, from that Time down to the Fiſth Day 
of November leſt, 

For my own Part, I think it very Immoral to 
caſt Reflections upon the Dead, how ill ſoever they 
may have deſerved from us; and the longer a Man 
has been ſo, in my Opinion, rather aggravates than 
leſſens the Immorality. ; 

I am free to own, he whoſe Morals will permit 
him to reflect upon the 3 is not therefore 
to be impeached for it, as for an High Crime and 
Miſdemeanor; but that is not the preſent Caſe. 
Archbiſhop Grindall is thus ſeverely treated upon à 
Suppoſition he deluded the Queen to a Toleration; 
we | all the hard Words which are falſely and unrea- 
ſonably. beſtowed upon him, are evidently levelled 

at 
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at the preſent Toleration, and deſigned maliciouſly 
to Aſperſe and Traduce it, by repreſenting it as 
njurious to the Character of all concern'd in it, 
dangerous to her Majeſty, and deſtructive to the 
Conſtitution both in Church and State. 5 

By theſe Means, my Lords, and others (if poſ- 
able worſe than theſe) one Part of the _— 
through groundleſs Fear and Jealouſy, unreaſon- 
ably and maliciouſly inſtilled, are to be ſtirred up 
o Arms and Violence; others, upon the Peril of 
Damnation, are not ſo much as to utter one Word 
in Defence of Toleration ; whilſt the third and laſt 
Part are to have the Doctor's wholeſome Severities 
executed upon them. 

My Lords, *Tis too Notorious that this Incen- 
diary, for ſo the Articles of the Commons of 
Great Britain have called him, has already ſtirred 
up unaccountable Feuds and Quarrels throughout 
the Nation; the Commons are too ſenſible of it, 
and have therefore brought the Offender before 
your Lordſhips in Juſtice and Judgment. 

Many are the Seeds of Sedition which he has 
ſown ; and the Fruit to be expected, is Civil Diſ- 
cord and Confuſion, unleſs ſome Remedy ſhall be 
applied to prevent it. 

The Commons, for her Majeſty's Safery, and 
for the Security of the Conſtitution, have thought 
it abſolutely Neceſſary to bring him to anfwer for 
theſe High Crimes and Miſdemeanors beſore your 
Lordſhips Tribunal; conceiving his Offences to 
be of ſo exorbitant a Nature, that they deſerve the 
Solemnity of this Proceeding, 


And then the LORDS adjourned to their 
Houſe abcve. 


— — 


edneſday, March 1. The Third Day. 


HE Lords coming down into Vet minſter- 

1 Hell, and being ſeated in the manner before- 
mentioned, Proclamation was made by the Serjeant 
at Arms as follows: 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Henry 
Sacheverell, Doctor in Divinity, come forth, ſave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance, 

The Doctor appearing at the Bar accordingly, 
with his Counſel as before, 

Lird Chancellor. Gentlemen of the Houſe of 
Commons, you may proceed in your Evidence, 


Y Lords, Your Lordſhips ha- 
ving heard what has been pro- 
duced in Maintenance of the two firſt Articles of 
this Impeachment, I ſhall take the Liberty to pro- 
cced, and endeavour to diſcharge the Truſt repoſed 
in me by the Commons, to ſupport the third Ar- 
ticl-, and the Accuſations contained in it. I will 
not waſte your Lordſhips Time, by making any 
Apology for my Inabilities, and being unequal to 
this Undertaking; not doubting but that I ſhall 
find from your Lordſhips a candid Interpretation 
of whatever I ſhall offer on this Occaſion, 

This Article, my Lords, is founded on a Vote or 
Reſolution of your Lordſhips, and the Commons, 
in Parliament aſſembled, which is recited in the 


Preamble of theſe Articles, and the Occaſion of 


Mr. Thompſon. 
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which it may be neceſſary to mention to your 
Lordſhips. It was ſome fo Years ago that — 
were many ſcandalous and ſeditious Rumours ſpread 
Abroad, of the Danger of the Church of Eng- 
land, as eſtabliſhed by Law. There were ſeveral 
Libels diſperſed over the Kingdom, reviling her 
Majeſty's Adminiſtration in Church and State; 
and among the reſt, one intitled, The Memorial of 
the Church of England. Her Majeſty was pleaſed 
to take Notice of theſe ſeditious Reports from her 
Throne to the Parliament; and thereupon your 
Lordſhips and the Commons, on the 17th of De- 
cember, 1705, came to the Vote or Reſolution 
mentioned in the Preamble, and an Addreſs, which 
1s recited to this Effect; That your Lordſhips, 
and the Commons, in Parliament aſſembled, 
did addreſs and lay before her Majeſty a Vote or 
* Reſolution, That the Church ct England, as 
** eſtabliſhed by Law, and which was reſcued 
from the extremeſt Danger by his late Majeſty, 
of glorious Memory, was, by GOD's Bleſſing, 
under her Majeſty, in a ſafe and flouriſhing 
Condition; and that whoever ſhould go about 
to ſuggeſt and inſinuate that the Church is in 
Danger under her Majeſty's Adminiſtration, is 
* an Enemy to the Queen, the Church, and the 
Kingdom. 

* And that your Lordſhips, and the Commons, by 
their ſaid Addreſs, did humbly beſeech her Majeſty 
* to make the ſaid Vote or Retolution publick, and 
< to take effectual Meaſures for the puniſhing the 
Authors and Spreaders of ſuch malicious and 
* ſeditious Reports. And that on the 20th of the 
fame Dem her Majeſty was pleaſed to iſſue 
her Royal Proclamation accordingly, 

Nou, my Lords, this Article charges “ That 
<« in Oppoſition to, and Defiance of, and in order 
to arraign and blacken that Vote or Reſolution, 
Doctor Sacheverell, in his Sermon preached at 
St. Paul's, does ſuggeſt and aſſert the Church 
„of England to be in a Condition of great Peril 
and Adverſity under her Majeſty's Adminiſtra- 
tion.“ The Article further ſays, © That he 
* wickedly and maliciouſly infinuat:s, That the 
Members of Parliament, who paſſed that Re- 
<* ſolution, were themſelves conſpiring the Ruin of 
„the Church, which they voted to be out of 
„Danger: And this by way of Parallel, or Allu- 
ſion to that Aﬀembly, who vored the Perſon of 
„King Charles the Firſt to be out of Danger, at 
© the ſame Time when they were conſpiring his 
«« Deſtruction. 

My Lords, I will now do the Doctor the Juſtice 
to take Notice of what he ſays in his Anſwer, and 
alledges as his Juſtification. He denies that he aſ- 
ſerts the Church to be in Danger, under her Ma- 
jeſty's Adminiſtration ; or otherwiſe than from Vice 
and Infidelity, Blaſphemy and Profanenefs. And 
as to the Parallel in the Vote, and the Infinuation 
of the Members confpiring the Ruin of the Church; 
He ſays, he never mentions that Vote, nor did he 
deſign the Parallel as laid to his Charge. He only 
meant, That while ſome Men were conſpiring 
the Death of the King, others, not privy to this 
Deſign, voted him out of Danger : So, though 
the Members voted the Church to be out of Dan- 
ger, yet others were conſpiring againſt the Church, 
and by their Vice and Infidelity were drawing down 
Vengeance on the Church and Kingdom. And as 
to that Vote made four Years ago, He fays, it con- 
cerns only thoſe who did then inſinuate the Chitrch 
of England to be in Danger under her Majeſty*s 
Adminiſtration, 


* 


Now, 


094 
Now, my Lords, having ſtated the Charge, and 
the Defence, I ſhall proceed to acquaint your Lord- 


(hips with the ſeveral Paſſages of the Sermon, 
which the Commons apprehend will make out 


their Accuſation. And here, my Lords, I ſhall 
take Leave to ſay, That no ſtrained or forced 
Conſtructions can be deſired by the Commons, or 
expected from your Lordſhips, or any Inferences 
to be deduced, but what naturally ariſe from a fair, 
impartial, and candid Interpretation. 

My Lords, The firſt Paſſage which the Com- 
mons apprehend 1s for their Purpoſe, is in the 5th 
Page; the Doctor juſt before, enumerates St. Paul's 
Misfortunes that betel him, whilſt he was propa- 
gating the Goſpel, and ſays, „There is a yery 
<« oblervable Gradation in his Sufferings; but that, 
« of all his Calamities, the higheſt of them pro- 
% cecded from Falſe Brethren :** And taking Notice 
of the Condition of the Church of Corinth, then 
follow theſe Words; © Though it were very ob- 
„ vious to draw a Parallel here betwixt the ſad Cir- 
% cumſtances of the Church of Corinth formerly, 
“ and of the Church of England at preſent, wherein 
% her holy Communion has been rent and divided 
by factious and ſchiſmatical Impoſtors, her pure 
Doctrine has been corrupted and defiled ; her 
e primitive Worſhip and Diſcipline profaned and 
„ abuſed ; her ſacred Orders denied and vilified; 
« her Prieſts and Profeſſors (like St. Paul) ca- 
& lumniated, miſrepreſented and ridiculed ; her 
Altars and Sacraments proſtituted to Hypocrites, 
« Deiſts, Socinians and Atheiſts; and this done, 
« ] wiſh I could not ſay, without Diſcouragement, 
„ am fare with Impunity, not only by our pro- 
&« feſſed Enemies; but, which is worſe, by our 
« pretended Friends, and Falſe Brethren, 

It may be obſerved, that the Doctor is very free 
in his Parallels; and when either Church or State 
is to be repreſented by Compariſons, he is pleaſed 
to make uſe of the worſt he can find. He ſays, The 
Church of Corinth was in the utmoſt of Perils ; 
and then it was to his Purpoſe to make the Allu- 
ſion, and bringt! Church of England into the ſame 
Condition. 

Here are many Particulars in this Paſſage, where- 
by the Church is ſaid to be in fad Circumſtances, 
and I cannot tel] how to apply them according to 
the Doctor's Way of Interpretation; for he ſays, 
all theſe Enormities are practiſed, not only without 
Diſcouragement, but with Impunity; not by pro- 
feſſed Enemies, but by Falie Brethren : So he 
plainly ſhews who he aims at, as the Authors of 
theſe Calamities, He excludes vicious Infidels, 
Blaſphemers, and Hereticks, who are profeſſed 
Enemies, and lays it upon Falſe Brethren : And he 
explains what Sort of Falſe Brethren he means; For 
who can proſtitute Altars and Sacraments to Deiſts, 
Atheiſts, and Socinians, but ſome of his own Or- 
der? And who are to puniſh ſuch Offences among 
the Clergy, but their ſpiritual Superiors? And 
whether they are not Part of her Majeſty's Ad- 
miniſtration, I ſubmit to your Lordſhips. 

But, my Lords, ſuppoſing the Fact to be true, 
That there are erroneous Doctrines publiſh'd; to 
what End muſt the World be told in this Manner 
that they are vented with Impunity, but to reflect 
on thoſe who ſhould puniſh them ? And can that 
be done without a Proſecution ? If the Doctor had 
produced any of his undeniable and ample Proofs 
of theſe Matters, (which he mentions in his Anſwer) 
before any Court that had a proper Conuſance of 
them, and been denied Juſtice, he might have had 
more Reaſon for Complaint : Bur to blame his Su- 
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periors for not puniſhing what they might be 

norant of, and which, he ſays, he was not 1 
for which he might have promoted a Proſecution 
ſeems to retort the Guilt upon himſelf, which 15 
would lay upon them. . 

My Lords, The ſecond Paſſage is in Page the 
16th, He is talking of a Comprehenſion which 
was deſigned, not long ſince, to unite the Church 
and Diſſenters; and complains of the Perſons who 
were concerned in that heinous Intention; and 
then he aſſerts, © That ſince this Model of an Uni. 
« verſal Liberty and Coalition failed, and thef. 
* Falſe Brethren could not carry the Conventicle 
into the Church, they are now reſolved to brins 
« the Church into the Conventicle, which wil 
more plauſibly and lily eſfect her Ruin. What 
could not be gained by Comprehenſion and Tole. 
ration, mutt be brought about by Moderation 
* and Occaſional Conformity; that is, What they 
could not do by open Violence, they will not 
&« fail by ſecret Treachery to accompliſh. If the 
Church can't be pull'd down, it may be blown 
« up; and no Matter, with theſe Men, how it be 
* deſtroyed, fo that it is deſtroyed“'. Now, my 
Lords, who were theſe Falſe Brethren that were 
concern'd in this Deſign of Comprehenſion, which 
failed, and who introduce worte Miſchicfs? D) 
theſe Dangers proceed from Vice and Infidelity, 
from Blaſphemy and Erroneous Doctrines? No, 
my Lords, thcle Falſe Brethren are deſcribed in the 
Page before, under his Second General Head, to bs 
in Church and State: Which muſt be Perſons in 
Power and Authority; the Expreſſion itſelf import; 
it; nor could they otherwiſe be capable of accom- 
pliſhing that Deſign, of uniting the Diſſenters and 
the Church: To which Deſign, and the Autho:s 
who intended it, he is pleaſed to give the mot 
vile and ſcurrilous Names imaginable ; and after- 
wards he lays to their Charge an Intention to blow 
up the Church by Moderation, And this, I ſup- 
poſe, is one of the Vices which the Doctor men- 
tions in his Anſwer, as one Means of Danger to 
the Church. It Moderation be a Vice, I will do 
the Doctor the Juſtice to acquit him from the leaſt 
Tincture of it, in any of his Works that I have 
ever met-with, 

My Lords, The Third Paſſige is. in Page the 
18th. He is continuing his Otſervations of the 
Danger from the ſame Falſe Brethren in Church 
and State; and then his Words are, “ Falſhood 
always .mplies Treachery z and whether that is a 
Qualification for any one to be truſted, eſpe- 
* cially with the Guardianſhip of our Church or 
„ Crown, let our Governors conſider”. This, 
my Lords, muſt relate to Perſons, who (as he 
would inſinuate) are not fit to be truſted with 
the Guardianſhip of the Church or Crown : And 
whether this Reflection docs not ſeem to aim higher 
than the Adminiſtration, I ſubmit to your Lord- 
ſhips. 

The next Paſſage is in Page the 20th: The 
Words are theſe; „And now we are under r0 
„ Danger in theſe deplorable Circumſtances ? Mult 
« we lull ourſelves under this ſad Repoſe, and in 
„ ſucha ſtupid Lethargick Security embrace out 
„ Ruin? When Eliſba, the Great Prophet of God, 
* was ſurrounded with an Hoſt of Encmies that 
* fought for his Life, his blind Servant beheld not 
„ the Peril his Maſter was in, till his Eyes were 
„ opened by a Miracle, and he found himſelf in 
«© the midſt of Horſes and Chariots of Fire. I 
pray God we be out of Danger; but we may 
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« be ſo at the ſame Time that his Murderers 
« were conſpiring his Death. 

Now, my Lords, the Doctor, to excuſe this Paſ- 
gage, ſays, the deplorable Circumſtances we are in, 
— from the — of National Sins, Sc. 

F in his Anſwer. But who are mention'd in his 
Sermon as the Occaſion of the Maturity of Na- 
onal Sins but the Diſſenters, who, he ſays, are 
plotting the Ruin of the Church, and Falſe Bre- 
thren join with them ? So that here neither is the 
Danger aſſerted from Vice and Infidelity, but as it 
i occaſioned by the Diſſention from the Church, 
which the Law has thought fit to apprehend as no 
Danger to the Church; and therefore it did not 
become him to aſſert the contrary. Then as to the 
Parallel of the Aſſembly who voted King Charles the 
Firſt out of Danger, and of the Members who made 
the Vote about the Danger of the Church Four 
Years ago, he ſays, he meant no Reflection on any 
of the Members who paſſed that Vote, becauſe he 
never mentioned that Vote; and as to the Vote 
about King Charles, others were conſpiring his Ruin 
than thoſe who voted him out of Danger; ſo while 
the Parliament voted the Church out of Danger, 
there were other Enemies conſpiring her Ruin. If 
the Doctor intended no Reflection upon that Vote, 
Why was Voting in any Caſe mention'd ? Can any 
one imagine that the Doctor did not know of that 
Vote, fince the Danger of the Church is ſo much 
his Topick ? Nor can I preſume him ignorant of 
the Time when that Vote about King Charles was 

ſſed; which, as far as I can obſerve from the Hi- 
ſtory of that Time, was in November 1648, that he 
was voted out of Danger; and when he was Tried 
and B:zheaded, I need not mention to your Lord- 
ſu pꝰ: And whatever Alteration might be made in 
that Aſſembly after the Vote, and before his Death, 
was done by thoſe Perſons who conſpired his De- 
ſtruction, and who were Part of that Aſſembly who 
voted him out of Danger. So that it ſeems plain, 
that the Vote of Safety, and the Conſpiracy of 
Ruin, came from moſt of the ſame Perſons ; and it 
docs not ſeem very ſtrange to ſuppoſe the Doctor 
intended his Alluſion in the ſame manner. 

And as to the Scripture he quotes to this Pur- 
pole, “ That the blind Servant beheld not the 
Peril his Maſter Eliſba was in, till his Eyes were 
opened by Miracle, and he found himſelf in the 
* midſt of Horſes and Chariots of Fire.” My 
Lords, theſe Horſes and Chariots of Fire were not 
the Prophet's Enemies but his Friends; nor was 
there any Danger to be feared from them; on the 
contrary, they were a Security from his Enemies; 
ſo that he plainly perverts the Senſe of that Text, 
to make a ſtronger Impreſſion, and more effectually 
to delude the People. 

My Lords, The laſt Paſſage is in the laſt Page: 
He is ſtill talking of the Danger of the Church, 
and quotes a Text as in the Lamentations (viz.) 
Though ſhe lies bleeding of the Wounds ſhe re- 
* ceiv*d in the Houſe of her Friends”. Indeed, my 
Lords, I can't find it there; therefore it ſeems to me 
to be a Lamentation of the Doctor's own making. 
Ther he goes on, „Though the Ways of Sion may 
* mourn for a Time, and her Gates be deſolate, her 
* Prieſts ſigh, and ſhe in Bitterneſs, becauſe her 
* Adverſaries are Chief, and her Enemies at preſent 
* Proſper; though among all her Lovers ſhe has 
* few to comfort her, and many of her Friends have 
* dealt treacherouſly with her, and are become her 
Enemies.“ My Lords, I mention theſe Paſſages 

only to ſhew, that the Doctor, by the moſt pathe- 
ck Expreſſions of his own, mix'd with theſe Texts 


695 


of Scripture, endeavours to repreſent the Church 
of England to be in the utmoſt Danger, 

I ſhall trouble your Lordſhips no further with the 
Paſſages in this Sermon ; but ſhould not omit to 
take Notice, that there is a Suggeſtion in the Do- 
ctor's. Anſwer, that the Vote tour Years ago did 
not concern him; but that it related only to them 
that then did aſſert the Chutch to be in Danger: If 
he had minded the Words of the Vote, he would 
have found there was no Pretence for that Objec- 
tion; for it is, Whoever ſhall go about to inſinuate, 
that the Church is in Danger under her Majeſty's 
&* Adminiſtration ; ” which muſt relate to any Time 
during the Continuance of her Majeſty's Reign. 

And now, my Lords, I beg Leave to obſerve 
ſome Circumſtances attending this Offence, which 
give it the higheſt Aggravation. That Memorial 
which was publiſhed ſome Years ago, and was the 
chief Occaſion of the Vote in Parliament, was a 
Libel that reviled her Majeſty and her Adminiſtra- 
tion, as the Occaſion of the Danger of the Church. 
The Author was pleaſed to conceal himſelf, and 
durſt not avow his Doctrine; but the Book had 
the Fate it deſerved : And from the Aſhes of that 
Phcenix aroſe another Memorial, with many of the 
ſame virulent Expreſſions againſt her Majeſty's Ad- 
miniſtration, agreeing in the whole Scope of it, as 
to the ſame ſcandalous Purpoſe ; but far exceeding 
it in Malice and Inveteracy. 

And this new Memorialiſt has preſumed to pub- 
liſh his Seditious Reflections in the moſt open man- 
mer imaginable ; firſt at the Aſſiſes at Derby, and 
afterwards in the great Church of this Metropolis; 
and has thought fit to print and diſperſe about 
torty Thouſand of them over the Kingdom. From 
whence could this extraordinary Zeal proceed ? 
Was it to exhort Men to revere their Governors, 
and to ſubmit to thoſe in Authority over them ? 
Was it intended to preſerve Peace and Good-will 
amongſt Men? To promote Charity, Brotherly 
Love and Affection? No, my Lords, there is plain 
Evidence to the contrary, Ex ere ſuo judicabitur, 
He tells you the Reaſon of his Topicks in that 
Place; he ſays, he intended “ To open the Eyes 
of the deluded People in that great Metropolis; 
to ſet the rich and powerful Inhabitants right in 
their Notions of Government in Church and 
„State.“ They were obliged to him for his pious 
Deſign, and for inſtilling thoſe Doctrincs, which, 
as your Lordſhips were told Yeſterday, would make 
their Religion, Liberty, Property, and all that 1s 
dear and valuable, Precarious: He tells you fur- 
ther, That our Conſtitution of Church and State 
is vigorouſly attack*d from without, and lazily 
« defended from within; that there are Attempts 
« upon the Friends of the Church, to ſhut their 
« Eyes and Mouths, in order to undermine and 
« deſtroy them; that he thinks the Pulpit a proper 
« Place for Politicks; and that it is the Buſineſs 
of a Clergyman to ſound a Trumpet in Sin, to 
cry aloud and ſpare not.” And in his Preface 
to the Derby Sermon he explains himſelf ſtill further 
upon this Topick, „That the Church is ſhame- 
e fully betrayed and run down; that there arc ſome 
ce ſtill who will defend it with their Lives and 
« Fortunes.” And ſtates the Caſe as if there was 
an immediate Neceſſity to take up Arms tor a Holy 
War upon this Occaſion. 

My Lords, This Crime is more heinous, for that 
there is the leaſt Reaſon for theſe Seditious Mur- 
murs, that has been in any Reign whatever. Is 
there any Invaſion or Attempt upon the Liturgy, 
even the leaſt Ceremony of the Church, * 

art 
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Part of the Eccleſiaſtical Conſtitution? Are her Re- 
venues impaired, or any of her Temporal Rights 
violated? No, my Lords; but our Royal Sovereign 
has diſtinguiſh*d her Care for this Church in a more 

culiar Manner than any of her Predeceſſors; ſhe 
bas given from her own Revenue to increaſe that of 
the Clergy, for their more creditable Support, and 
to enable them to preach ſound Doctrine for the 
Welfare of her Subjects; nor is her Majeſty 
wanting to promote Religion, Piety and Virtue, by 
her own Royal Example, the moſt effectual En- 
couragement, "Theſe are the true Baſis of the 
Church, and the beſt Pillars to ſupport it. And 
hat Occaſion was there for theſe Reflections on her 
Majeſty's Adminiſtration ? Has not that venerable 
Bench given the World abundant Proof of their 
Care and Vigilance to preſerve that Church, of 
which they are the Guardians, by their Learning 
and umblamable Conduct; by their zealous and 
reſolute Defence of her in the worſt of Times, and 
againſt all her Enemies? It is very ſurprizing that a 
Gentleman, whoſe Education has been in the Foun- 
tain of Learning and Religion ſo many Years (who 
cannot be preſum'd to err through Ignorance) 
that he ſhould preſume in his private Capacity to 
contradict the Senſe of the whole Nation, and caſt 
fuch Atpcrſions on his Superiours. To what End 
could he fo zcalouſly diſperſe his Notions, if not 
to animate a deluded People to the Execution of 
ſeditious Deſigns, 

It were to be wiſhed, that a Government could 
be ſupported by Mildneſs and Clemency ; but ſuch 
is the State of depraved Nature, even theſe moſt 
Paſtive-Obedience Naturcs, that they are not con- 
tented to be only ungrateful for the Benefits they 
enoy from the Church and State, but they muſt 
rebel againſt Principle, and fly in the Face of that 
Government from which they receive their Support 
and Protection. 

The Doctor cries aloud, and there are many 
_ _ Others that ſpare not: Some have preſumed to cen- 
*. ſure this very Proceeding before your Lordſhips, as 
a Perſecution of the Church. And what muſt be 
the Conſequence of tolerating ſuch bold and daring 
Spirits to go on in their ſeditious Practices | 

It your Lordſhips do not vindicate your own Re- 
ſolutions, and exert your Power and Authority to 
ſuppreſs that audacious and unparallell'd Inſolence, 
that daily flies Abroad from the Pulpit and the Preſs, 
(which, as the Doctor ſays truly, are become the 
Mints of Faction and Sedition) I may take Leave 
to ſay, there will be too much Reaſon for his Aſ- 
ſertions of Danger both to Church and State: But 
the Commons are ſo well ſatisfy'd of your Lord- 
ſhips true Concern for the Preſervation of our Con- 
ſtitution, that they cannot imagine you will ſuffer 
any Attempts that may be pernicious to the Wel- 
fare of the Government, to paſs without condign 
Puniſhment; and therefore they intirely rely on 
your Lordſhips Wiſdom and Juſtice. 


Mr. Compton. M AY it pleaſe your Lordſhips, I 

am commanded by the Com- 
mons to aſſiſt in maintaining the third Article of 
their Impeachment againſt Doctor Henry Sacheve- 
rell, which has been tully opened to your Lordſhips 
by the learned Gentleman hos ſpoke before me. 


My Lords, The Commons think they have good 
Reaſon to aſſert, that Dr. Sacheverell. in his Ser- 
mon preach'd at St. Paul's, doth falſely and mali- 
ciouſly contradict and arraign a Reſolution of both 
Houles of Parliament, approv'd of by her Majeſty, 
and made publick by her Royal Proclamation. 
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My Lords. Your Lordſhips cannot but have ob 
ſerved, that it has been one of the conſtant Artific x 
of the Enemies of the preſent happy Eſtablihmer. 
who very well know the juſt Value the People of 
this Nation have for the eſtabliſhed Church, ;, 
ſuggeſt and inſinuate, that this Church is a Ce. 
dition of great Peril and Adverſity, in order to f. 
ment Animoſities, and to cover Deſigns which the, 
dare not publickly own. But how frequent ve 
this has been, I believe I may ſafely affirm, th, 
this ſcandalous and ſeditious Aſſertion was never 
ſo boldly maintained, nor with ſuch invidious ang 
aggravating Circumitances, as by the Criminal » 
your Lordſhips Bar. 

The !carned Society, of which he is a Membe— 
reaped ſuch ſignal, ſuch immediate Advantage 
from the Revolution, that he could not be unmins. 
ful, he could not be ignorant of the extreme Din. 
ger from which our Laws and Liberties, our Church 
and Conſtitution were reſcued by his late Mje{ty 
But ſuch is his Ingratitude to our Great Deliverer, 
ſuch is his Inveteracy to the Revolution, that he 
makes that very Revolution the Period of Tims 
from whence the Enemies of our Church firſt had 
Hopes to deliver her up to her worſt Advertaric, 
Nor does his Malignity ceate there, but he enden. 
vours to perſuade the People, that from the Revo. 
lution to the preſent Lime, there has been a con- 
tinued Series of Contrivances to ruin and deſtroy 
the Church: At the Revolution, by open Violence; 
but Now, that is, under her Majeſty's Adminiſtra- 
tion, by ſecret J reachery; and ſince neither the lat 
nor the preſent Reign can eſcape his Invectives, tor 
what Perſon he reſerves his Pancgyricks, is tub- 
mitted to your Lordſhips to determine, 

My Lords, I would not take up any of your 
Lordſhips Time unneceſſarily ; but I mutt not con. 
clude, without expreſſing the Indignation the Com. 
mons have at his traducing and vilitying the lat 
Parliament, by that odious Parallel in the twenty 
firſt Page of his Sermon preach'd at St. Paul's. 

My Lords, the Parliament he thus endeavours to 
blacken, was opened with ſo full an Appearance in 
both .Houſes, that her Majeſty obterv*d it with Sa- 
risfaction from the Throne; and at the ſame Time 
her Majeſty with Grief obſerved the Malice of ſuch 
Perſons, who ſuggeſted the Church was in Danger; 
and deſired the Aſſiſtance of her Parliament to 
diſcountenance and defeat ſuch Practices. And in 
Duty to her Majeſty, to ſecure the Quiet and Peace 
of the Kingdom, and to diſappoint the Deſigns ot 
the Enemies of our Church and Conſtitution, bot! 
Houſes of Parliament came to the Reſolution, {ct 
forth by the Commons in the Articles of the Im- 
peachment which have been read to your Lordihips, 
And the ſame Parliament proceeded in this and other 
Matters which were before them, with ſo muca 
Vigour as well as Prudence, that in leſs than l 
Weeks her Majeſty graciouſly took Notice, that 

their Proceedings had had a good Effect all ove! 
Europe. And at the Concluſion of the Seſſion, he! 
Majeſty, with great Goodneſs, declares how muci 
ſhe was pleafed to obſerve their Unanimity and Zcal 
throughout the whole Seſſion, againſt every Thing 
that tended to Sedition. It was this Parliament that 
ſo chearfully concurr'd with her Majeity in promo- 
ting and compleating the Union of the two King: 
doms. And it was the Gentlemen that compoſed 
this Parliament, join'd by the Repreſentarive of the 
other Part of the united Kingdom, who readily 
and unanimouſly aſſiſted her Majeſty in diſappoint- 
ing the Attempt of the Pretender to her Cron, 
whoſe chief Dependance was in the reſtleſs and ar- 
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bitrary Principles of ſome of her Majeſty's Subjects, 
ill affected to their Country, 

And now, my Lords, is there ahy Ground to 
compare the dutiful Proceedings of ſuch a Parlia- 
ment, with what was done in thoſe unhappy Times, 
with which he would maliciouſly draw a Parallel? 
No, my Lords. And I may ſafely venture to ſay, 
that *tis impoſſible to find the leaſt Reſemblance be- 
teen her Majeſty's glorious Reign and that un- 
trtunate Adminiſtration, except that there were 

then, as there are now, Miniſters of 
Chr, Hiſt. of he Church, ce by their Funtion, 
the Rebel, Fol being Meſſengers of Peate, ſet up to be 
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wh the Trumpeters of Sedit ion, and Incen- 
Jaries to Rebellion. Bat, my Lords, the Commons 
hope, That the happy Period is now come, when 
eren this Reſemblance ſhall have its Determina- 
non; for they intirely rely on your Lordſhips 
Juſtice to inflict ſuch an exemplary Puniſhment on 
this Offender, as may deter others from endeavour- 
ing to diſtract the Kingdom with ſuch groundlefs 


Dictruſts and Jralouſics for the future. 
Y Lords, I am commanded 


Lord Coninz5by.N. | 
by the Commons of Great 


Britain to aſſiſt, and endeavour to make good, the 
important Charge they have exhibited againſt the 
Criminal at the Bar: And becauſe I am leaſt able, 
among all the Gentlemen that have that Honour, 
out of Indulgence to me I am aſſigned to the third 
Article, that wants leaſt to be ſupported, 

The Sermon preached by the Doctor at St. Paul's, 
and which has been read to your Lordſhips, from 
the firſt Word in the Title Page, to the laſt Line 
in the Concluſion, is one falſe, malicious, and ſedi- 
tous Aſſertion, That the Church of England was 
under the laſt Reign, and is under the preſent, in 
the utmoſt Peril and Danger. | 

The Proclamation which your Lordſhips have 
heard mentioned, and which was deſigned by our 
glorious Queen, from whoſe Speech it took its Riſe, 
by your Lordſhips, and the Commons who con- 
curꝛ'd in it, to be a Warning to ſuch Incendiaries, 
25 the Criminal, not to trumpet amongſt the People 
Suggeſtions fo ſeditious, in order to cover Deſigns 
more dangerous, and which, God be praiſed, they 
are not yet ſtrong enough, nor never I hope will 
be, publickly to own; ſhews this malignant Of- 
fender committed this Offence in Defiance of her 
Majeſty, your Lordſhips, and the Commons, 

The Proofs, which almoſt every Gentleman has 
brought to the two preceding Articles; and thoſe 
particular Inſtances that have been ſo fully opened 
by theſe Gentlemen who have ſpoke before me to 


| the preſent, ſhews that it would be vain in me, and 


miſpending your Lordſhips Time, to pretend to 
enforce thoſe Points, already ſo fully made good. 

I ſhall therefore very ſhortly, tho* J hope May 
plainly, lay before your Lordſhips what are thoſe 
pernicious Deſigns the Doctor intends to cover, and 
at laſt hopes to bring to paſs, by his Preaching, 
Printing, and Publiſhing, not only round this King- 
dom, but amongſt his Friends on the other Side 
of the Water, this ſeditious, I may ſay, rebellious 
Diſcourſe, for which he ſtands at preſent impeached 
by the Commons. 

And as it has been ſhewn your Lordſhips, by the 
Gentlemen that made good the firſt Article, that 
the Doctor, by reflecting on the neceſſary Means 
to bring about the Revolution, the Foundation on 
which our preſent happy Eſtabliſhment is built; by 
aſſerting that her Majeſty ought to depend upon no 
her Title to the Crown but her Hereditary one 
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deſign*d, by ſuch deſtruQive Poſitions, to bring back 
the Pretender, with Popery and French Tyranny 
attending him, to govern the State. 

So it is as plain, from the whole Scope of his 
Sermon, that the Doctor, and all thoſe in Combi- 


nation with him, have nothing more at Heart 
than to deſtroy the preſent Church, as eſtabliſhed 
by the wholeſome Laws of this Land, and that be- 
cauſe it's moſt conſonant in its Doctrine and Diſci- 
pline to that of the primitive Chriſtians, of any ſince 
the Time of tlie Apoſtles ; and conſequently leſs 
agreeable with the flaming Opinions of ſuch Fire- 
brands, who know not of what Spirit they are of : 
And this in order to ſet up a Scheme of a Church, 
agftecable to the tyrannical, one they have project- 
ed for the State: A Church, the DoQor's I mean, 
though in Pretence Proteſtant, that would be ready 
ſoon to be turned into a Monſter, by adding to it- 
ſelf a Popiſh Head. 

A Church that will deftroy all thoſe that 
brought about, and have ſince ſupported the hap- 
py Revolution. 

A Church, which upon Anti-Chriſtian Principles 
profeſſes Burning for Conſcience fake ; which the 
Doctor, like thoſe wicked Men whoſe Mercies are 
cruel, calls wholeſome Scverities. 

A Church that will turn all the Bleſſings we 
enjoy under the preſent Adminiſtration, into all 
thoſe Miſeries we got rid of by the late glorious 
Revolution, 

I cannot doubt therefore but your Lordſhips will 

out of Duty to the beſt of Queens, and in Juſtice 
to your Lordſhips and the Commons, deter others 
from ever being guilty of the like heinous Of- 
fence, 
Mr. Dalben. Y Lords, This Article of the 
Commons Impeachment con- 
tains one Criminal Poſition, That the Church of 
England is now in a Condition of great Peril and 
Danger under her Majeſty's Adminiſtration, ag- 
gravated by an odious Parallel that affords a Preg- 
nant Proof of the true Spirit and Deſigns of this 
bold offender. 

The Accuſation has already been fully made out 
by plain and poſitive Words in his Sermon; from 
which, as well as from many other Paſſages, I ſhall 
beg Leave to ſubmit to your Lordſhips Judgment, 
whether that wicked Parallel may not juſtly be 
turr*d upon him, Whether there is not more than 
Suſpicion that he, and all his Abettors, are conſpi- 
ring the Ruin and Deſtruction of the Church, when 
under the Diſguiſe of a Faſe Zeal they proſtitute 
her ſacred Name, to catry on dark and deep 
Deſigns, fatal both to Church and State. 

I ſhall' only briefly take Notice to your Lord- 
ſhips, that the Guilt of this Offence ariſes from a 
plain Contempt of her Majeſty's Proclamation, and 
of the Reſolutions of both Houſes of Parliament; 
moved by no Inducement, but an Eagerneſs and In- 
duſtry not to let any Shadow or Colour eſcape, 
that may contribute to his Part in the grand De- 
ſign, to be only effected by fomenting Diviſions and 
Diſtractions amongſt us. | 

But, my Lords, in order to unveil the Doctor's 
Pretences, and to take away his trivial Excuſes, I 
beg Leave to repreſent to your Lordſhips, that if 
the whole Legiſlature had not, from a full Con- 
viction of the Church's Security and Safety, laid 
a ſevere Injunction againft the publiſhing ſuch a 
falſe and pernicious Suggeſtion, yet evident Truth 
ought to have taught him not to have tranfgre fd 
in ſo notorious a Manner: 
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My Lords, When it appears that the Church has 
the Sanction of ſo many and ſo good Laws to eſta- 
bliſh and defend it ; when the Veneration and Devo- 
tion to it, of ſo great a Majority of the People, 1s 
Jo viſibly fix'd in their Hearts, that the bad Exam- 
ples and provoking Behaviour of this Falſe Bro- 
ther, and of ſeveral others of the ſame Stamp, 
have not made the leaſt Abatement, or Impreſſion 
to its Diſadvantage z when the Parliament on all 
Occaſions appears fo forward and unanimous in 
their Zeal and Affection for it; when *tis recom- 
mended and illuſtrated by the Learning, Piety, Wiſ— 
dom, Charity and Chriſtian Moderation of ſo ma- 
ny of its chief Paſtors; but above all, when 'tis 
under the Protection and Government of a Su- 
2 Head, a true and conſtant Defender of its 

aith and Diſcipline, who having already expoſed 
her Royal Perſon to Hardſhips and Dangers, to 
reſcue it in a Time of its utmoſt Peril, does con- 
tinue daily to manifeſt the ſame Devotion, Piety 
and tender Concern for it : Under this powertul 
Alliance for its Support, can ought but Malice and 
Envy at its Proſperity, can any one but an Inccn- 
diary or diſguis'd Enemy inſinuate, that the Church 
of England is not fenced and fortified with an im- 
pregnable Barrier againſt all Danger, from open 
Attacks or Violations ? 

Tis true indeed, my Lords, that no human Care 
or Policy can prevent the Attempts and ſecret Con- 
ſpiracies of inteſtine Traytors. Vipers in the Bo- 
ſom may ſting, though the Body be covered with 
the ſtrongeſt Armour. All that can be done 1s, to 
be watchful to diſcover and expoſe the Hypocrite, 
to detect and puniſh his Crimes. The Commons, 
on this Occaſion, are here exerting their Part of this 
Duty, fully aſſured of Succeſs from your Lordſhips 
cqual Zeal and Juſtice. 

My Lords, You have now brought to your Bar 
a Clergyman, bound, by the ſtrongeſt Ties and 
Duty of his Function, to inſtruct and propagate the 
neceſſary Means for the Peoples true Happineſs in 
this World, as well as the next; yet your Lord- 
ſhips will find him proved to be a Trumpeter Itine- 
rant of Sedition and Rebellion, firſt at Derby, then 
in London; an Agent detach'd from that dark Ca- 
bal, whoſe Emiſſaries appear in all Shapes, and al- 
moſt in all Places; an Aſſerter of ſuch peſtilential 
and unparallel'd Doctrines, as at once overthrow the 
whole Conſtitution both of Church and State. He 
may perhaps urge a Precedent, in which it has been 
pleaded, and from the Pulpit, that an urgent Ne- 
ceſſity can juſtify the Breach of Laws; and from 
others, that in particular Caſes they may be diſ- 
penſed with; but this Gentleman muſt be allowed 
the Infamy, to have ſtretched and improved thoſe 

rnicious Tenets to the exalted Height of ma- 

ing all our Laws, Liberties, Religion, and Lives, 
held only at the precarious Pleaſure of any bold In- 
vader; for nothing can be a plainer Expoſition or 
Conſequence, when *tis taught, that no Opprefiion, 
no Violation can juſtify an Oppoſition to 1t, 

My Lords, The Commons — brought this Of- 
fender before you, with a View, not only to detect 
and puniſh his Offence, but to obtain an Occaſion 
in the moſt publick and authentick Manner to avow 
the Principles, and juſtify the Means, upon which 
the preſent Government and the Proteſtant Succeſ- 
ſion are founded and eſtabliſhed ; and this more out 
of a generous Concern for Poſterity, than for our 
own preſent Security. My Lords, we are ſo happy 
as to have a Sovereign on the Throne, whoſe 
Goodneſs, Juſtice, and Piety, leaves no Room for 
the leaſt Fear or Jealouſy ; but we hope the Re- 
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cord of this Proceeding will remain a laſting M 
nument, to deter a Succeſſor, that may inh E 
her Crowns, but not her Virtues, from attem - 
to invade the Laws, or the Peoples Rights; 4b 
not, that it will be a noble Precedent to eit c. 
Poſterity to wreſtle and tug for Liberty as we — 
done. My Lords, I doubt not but her Majeſty vill 
with the greateſt Satisfaction, ſee the Government: 
thus put upon a right and equal Foot, ſince there. 
by thoſe Bleſſings will be ſecured to future Age. 
which her happy Reign has planted amongſt U. 
ſince thereby the will intail a laſting Felicity on he. 
People, and prevent thoſe real Dangers both to 
Church and State, which at this Time are ſo fall 
inſinuated. But, my Lords, if this ſhould not > 
be effectually obtained, and by ſuch wholeſome &&. 
verities as the Doctor applauds and recommend, 
give me Leave to conclude, with a juſter Complain 
than that in his Anſwer, That hard is the Fate gf 
that People, who after having been twenty Years in 
War, in Conjunction with ſo many great Allie 
with the Expence of ſo much Blood and T reafure 
contending only againſt Tyranny and Oppre#iior, 
and which we may juſtly hope is at laſt Jubdue, 
ſhall then ſee all Europe enjoy the Fruits and Bene. 
fits of our Labours ; and at the fame Time, th 
her Majeſty's well choſen General thall at laſt brine 
home Peace, as he has ſo often the Laurels 0 
Victory, to lay with humble Duty at her Roy: 
Feer, yet we, only we, mult be rendered uncapabl: 
of the common Bleſſing, betrayed at home to @ per, 
petual Condition of Bondage, by ſuch Falſe Brethre 
as are at your Lyrdſhips Bar. 


Then the Lord Haverſbam moved to adjourn ty 
their Houſe above; and being returned, ard {cated 
as before, Preclamation for Silence was made by 
the Serjeant at Arms, 


Lord Chancellor. Mr. Dolben, the Lords have 
taken Notice, that at the Concluſion of what you 
ſpoke, you us'd this Expreſſion, * as are at vr 
Lordfhips Bar; which words are fo general, that 
their Lordſhips are of an Opinion that they wart 
an Explanation, 

Mr. Dolben. My Lords, thoſe Words had rela- 

tion only to the Priſoner at the Bar. 
Serjeant Parker, Y Lords, Your Lordſhips 
1 have heard the three fit 
Articles of this Charge largely ſpoken to; it s 
my Duty, in Obedience to the Command I have 
been honoured with by the Commons, to mae 
good the Charges in the Fourth. Iam ſenſible how 
unequal I am to ſuch a Work, both from my 
want of Capacity, and my preſent Indifpoſition ; 
but however, in ſuch Manner as I can, 1 ſhall «- 
deavour it. 

This Article ſets forth, That He the ſaid Henry 
Sacheverell, in his ſaid Sermon and Books, de, 
falſly and maliciouſly ſuggeſt, that her 7ojeſty": 
Adminiſtration, both in Eccleſiaſtical and Civil A. 
fairs, tends to the Deſtrufttion of the Conſtitution; 
and that there are Men of Characters and Station 
both in Church and State, «who are Falſe Brethren, au 
do themſelves weaken, undermine, and betray, and d. 
encourage and put it in the Power of others, u 
are profeſſed enemies, to overiurn and deſtroy 1% 
Conſtitution and Eſtabliſhment : And chargeth ber 
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Majeſty, and thoſe in Authority under her, with 4 
general Male- Adminiſtration ; and as a publick In- 
cendiary, he perſuades her Maj eſty's Subjects to keep 
yp a Diſtinion of Factions and Parties, inſtills 
groundleſs Jealonſies, and foments deftruftioe Di- 
diane among them, and excites and ſtirs them up 
% Arms and Violence: And, that his ſaid mali- 
diu and ſeditious Suggeſtions may make the ſtronger 
Jmpreſſions upon the Minds of her Majeſty's Sub- 
jets, he the ſoid Henry Sacheverell does wwickealy 
wreſt and pervert divers Texts and Paſſages of boly 
Scripture. 

This Article in general, is a Charge of Sedition 
under ſeveral Aggravations, and made good by al- 
moſt every Part of the Sermon and Dedications, 
read before your Lordſhips in Evidence. 

The avowed Deſign of the Sermon, is to repre- 
ſent the extreme Perils and Diſtreſſes of the Church 
and Conſtitution from Falſe Brethren, that are 7 
the Adminiſtration, and countenanced by it. 

He repreſents the Church in the utmoſt Extre- 
mity, thoſe Fences broken down, without which 
ſhe is naked and unguarded, her Altars and Sacra- 
ments froſtituted, herſelf deſerted, betrayed, un- 
dermined, and perſecuted with open Violence, bleeding 
of her IFounds, her Enemies openly calling for ber 
Deſtrucl ion. 

The Nation, funk into the loweſt Degree of Cor- 
ruption, fwarming and over-run with Atheiſts, De- 
its, Sacinians, IAypocrites, Villains, Rebels, Tray- 
iert, Correſpondents with the Devil, nay, with Men 
that are themlelves the worſt of Demons. 

The Government, ſo far from applying a Re- 
medy, that all this is done openly, with Impunity, 
tient Diſcouragement : Nay, the Perſons from 
whom the Miſchiets ariſe, are ſuffer'd ts form them- 
alben into Seminaries, to fropagate Atheiſm and 
ber helliſʒh Principles, are let into the Admini- 
ſratian, they are in Places, Places are given them 
as the Reward of betraying their Parties, they en- 
groſs all Places, they are Perſons of Charatters and 
$/ations, nay, they are Chief, 

Nor is this done in any Repreſentation to thoſe, 
that by making new Laws, or putting in Execu- 
tion the old, might regularly cure the Miſchiefs; 
but in a popular Harangue from the Pulpit : Not in 
Terms of Lamentation, not as Grounds of Humi- 
lation, or in a Language that might become one 
that thought the only Arms of the Church to be 
Provers and Tears; but with all Malice, Bit- 
ternels, Reviling, Infolence, endeavouring to raiſe 
in his Auditors the Paſſions himſelf puts on, 
and pointing out (as far as he dares) to Arms 
and Violence for a Cure, and not fo much as offer- 
nz any other, 

Theſe are the Colours in which he paints our 
Condition, and thus he chuſes to ſhew the Zeal and 
Duty he profeſſes to the belt of Queens, 

But ſince he pretends in great Meaſure to deny 
or evade the Charge, it may not be amiſs to look 
4 little more particularly into his Sermon, and take 
a View of the Scheme of it, and of ſeveral Paſſages 
therein. 

Ihe Crime he profeſſes to ſhow the Miſchiefs of 
in his Sermon, is fa!ſe Brotherhood; The Method 
lic propoſes to treat it in is, 

1. To deſcribe the Crime, and to ſhow who are 
Falſe Brethren, and upon what Accounts; and he 
conſiders it both with Reſpect to the Church and 
to the State. 

2. To ſhow the Dangers: And, 

3. The Guilt and Folly of this Sin. And, 
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1709. H. L. for High Crimes and Miſdemeanors. 699 


4. (That it may appear that all the Crimes and 
all the Treacheries he mentions are not mere Sup- 
poſitions, bur Realities, at this Time,) He under- 
takes, as a Conſequence of all, to ſhero what mighty 
Reaſon we have at all Times, more eſpecially AT 
PRESENT, to ſtick to the Principles of our 
Church and Conſtitution, and to beware of, and mark 
all thoſe falſe Brethren he deſert or betray them. 

believe the firſt Clauſe of this Article will ſo 
clearly be prov*d from the Paſſages that more di- 
rectly concern the Second and the Third, that I 
delire, for ſaving your Lordſhips Time, to begin 
with thoſe two Clauſes, and then to return to the 
Firſt afterwards, 

I begin therefore with the ſecond Clauſe, That 
the ſaid Henry Sacheverell, in his Sermon and 
Books, doth falſly and malicionfly Suggeſt, that 
there are Men of Charatters and Stations in Church 
and State, who are Falſe Brethren, and do themfetves 
weaken, undermine, and betray, and do encourage and 
put it in the Power of others, who are profeſjea Ene- 
mies, to overthrow and deſtroy the Conſtitution and 
Eftabliſhment. 

To make this out, I beg Leave to obſerve, that 
in entring upon his ſecond Head, that is, to ſhow 
the great Peril and Miſchiefs of theſe Falſe Bce- 
thren both in Church and State, he aſſerts, peg. 1 5. 
That they weaken, undermine, and betray in them— 
ſelves, and encourage and put it in the Power of 
our profeſs'd Enemies to overtura and deſtroy the 
Conſtitution and Eſtabliſhment of both, Tins there- 
fore runs through his ele Diſcourſe; and, being 
affirm'd of Falſe Brethren in general, mutt be ap- 
plicable to every ſort of falſe Brother. It then 
there be any Perſons of Charatters and Stations 
whom he repreſents as Falſe Brothers, then he has, 
in the Place mentioned, affirm'd of THEM, and 
undertaken to prove, that THEY S en, un- 
dermine and betray, and put it into the Power of 
others to overturn and deſtroy the Conſtitution and 
Eflablifhment, 

And as to that, he comes under his third Had, 
peg. 21. to ſhow the Malignity and Guilt of this 
Sin, in reſpect of the World, and begins it thus, 
(pag. 21, 22.) „What a vaſt Scandal and Offence 
% mult it be, to all Perſons of Piety and Integrity, 
« to ſee Men of Characters and Stations thus ſhiſt 
« and prevaricate with their Principles, and ſtart- 
ing from their Religion, upon any Occaſion of 
« Difficulty or Trial, and like the Diſciples flying 
from and forſaking our Saviour, when his Litz 
lay at Stake; to ſce Mens Opinions fit as loote 
e almoſt as their Garments, to be put on or off for 
Convenience; what can unwary Perſons conclud- 
from this Tergiverſation and Hypocrily, but that 
« all Religion is State Craft and Impolture ? That 
all Godlineſs is Gain, and that the D:&rines of 
« the Church lie not ſo much in her Articles, as har 
„ Honours and Revenues ? 

This is a full Charge of Falſe Brotberbasd upon 
thoſe Pcrſons of Characters and Stations, and exem- 
plifying in them the Malignity of that Crime, which 
is the Subject of his Diſcourſe : The Contequence 
is plain, that he here charges them with Falſe Bro. 
therhood, and having before aſſerted, That a7 / 
Falſe Brothers weaken, undermine, and betrey, and 
put it into the Power of others ta overiurn and de- 
ftroy the Conſtitution and Eſtabliſhment ; hie has not 
only ſuggeſted but maintained, that there are Per- 
ſons of Characters and Stations that weaken, under- 
mine and betray, and put it into the Power of others 
to deſtroy the Conſtitution and Eſtabliſb nent. 
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In his Anſwer, put in before your Lordſhips to 
the Articles of Impeachment, he would divide the 
Charge in this Clauſe z and (1.) as to the ſuggeſt- 
ing that there are ſuch Perſons who are Falſe Bre- 
thren ; he ſays, Fhat if he had ſaid here are Per- 
ſons of Characters and Stations that are Falſe Bre- 
thren, not reſtraining it to the higheft, it would not 
be either falſe, malicious, or highly criminal. 

(2.) As to the weakening, undermining, and be- 
traying in themſelves, and putting, it into the Power 
of profeſſed Enemies to overturn and deſtroy the 
Conſtitution, he ſays, he has not ſuggeſted that of 
Perions of Characters and Stations; but the men- 
tion of thoſe Perſons, and the Expreſſion of 
weakening and betraying in themſelves, and enabling 
others to deſtroy the Conſtitution, are twelve Pages 
aſunder. 8 

(3.) He mentions fome, which he thinks do 
weaken and betray the Conſtitution, but has not 
ſaid any of them are Men of Charakters and Sta- 
tious. 

In anſwer to theſe Gloſſes, I might ſay, that if 
this were meant, t of the higheſt Characters and 
Stations, nay though it were true too, the affirm- 
ing this of them would be criminal, and in the 
Manner he does it, highly ſo. All ſubordinate Ma- 
giſtrates, of whatever Station, may be regularly 
complained of, and called to account; but the 
Meaneſt are not to be traduced and libelled, nor 
the Government upon their Accounts. 

But this I offer. The Words, it not reſtrained 
to thoſe of hig beſt Characters and Stations, neither 
are they reftrain'd to the loweſt; and, in Truth, 
ſtrike 2/7, and ſo were intended, as other Parts 
ſhow. 

It is no Excuſe, if he ſcandalizes Perſons of the 
hizheft Characters and Stations, that he does not 
ſcandalize them only. 

It is no Excuſe, when he ſpeaks opprobriouſly, 
in general Terms, of Men of Characters and Stati- 
ens, without diſtinguiſhing 70 his Auditory, to di- 
{tinguith upon his Deſcnce, and pretend he meant 
only ſome few of the meaner Sort; that is, that 
when he was ſpeaking of the Miſchief and Malig- 
nity of this Crime, and ſhowing how Great 1t was, 
his Aſſertion concerning Men of Characters and 
Stations in general, was meant only of thoſe, in whom 
the Miſchief and Malignity is legt. 

No, it is a general Arraignment of the Govern- 
ment throughout, and as ſuch he muſt anſwer for 
it. And to put this out of Doubt, he has told us, 
Page 26, in Scripture Words, That the Church's 
Adverſaries are chief. | 

For what he talks of ſeveral Senſes, in which he 
ſays he takes Falſe Brethren in the Sermon, *tis not 
at all material in cht Senſe he charges thoſe Per- 
ſons with Falſe Brotherhood, if in Conſeguence 
thereof he charges them with betraying the Church, 
and empowering, its Enemies to deſtroy it. The 
charging them with being Falſe Brethren, had been 
a Fault, as that is a Term of Reproach, which, 
with him, carries juſt as much Malignity as he 
pleaſes, even ta ſomething analogous to the Sin 
egainſt the Ilely Gboſt, and rendring them the worſt 
of Demons, But the Streſs of this Accuſation, is 
tho Treachery they are charged with as Falſe Bre- 
thren, 

2. In the next Place, therefore, he denies that 
Part of the Charge; and for this ſbrewd Reaſon, 
that the two Expreſſions are twelve Pages aſun- 
der: An Anſwer I admire to fee put in upon ſo 
ſolemn an Occaſon ] As though the Falſe Brother- 
hood he ſhows the Danger of, and the Falſe Brother- 


hood he ſhows the Malignity of, had no Relation to 
one another, becauſe twelve Pages aſunder. 

3. He mentions ſome that he affirms to be Meat. 
ners and Betrayers, &c. but ſays he does not ſug- 
geſt thoſe to be Men of Charafers and Station: 
All the Inference to be drawn from that, is, either 
that there are, beſides thoſe, ſome «other Weakner; 
and Betrayers, that are Men of Characters and Sta- 
tions; or that ſome of thoſe are Men of Characters 
and Stations, though he hath not ſaid ſo; which js 
no Excuſe for him. For though he hath not de- 
ſcrib*d every Sort of Weakner or Betrayer ; and 
though he hath not told us which Sort of Weakner 
or Betrayer he ranks the Men of Characters ang 
Stations under; yet he has in general charg*d Men 
of Characters and Stations with Falſe Brotherhood, 
and as Falſe Brethren to be Weakners and Betray- 
ers, Cc. 

IN the next Place, I would lay before your 
Lordſhips the Proof of the third Clauſe of this Ar- 
ticle, which ſays, That Dr. Sacheverell charges her 
Majeſty, and thoſe in Authority under her, «ith 
a general Male- Adminiſtratien. Every Part of the 
Sermon makes out this, repreſenting the whole Na- 
tion in the utmoſt Diſorder and Coniufion, and the 
Magiſtrates, inſtead of applying a Remedy, rather 
increaſing the Diſtemper. 

Page the 14th is a very home and direct Charge 
upon the Government. It comes under that Part 
of the Sermon, where he is deicribing Falie Bre- 
thren with Relation to the State, and when he has 
declared very largely what they de, and what they 
bold; he goes then to what they are ſuffer*d to de: 
He ſays, Theſe falſe Brethren in our Government 
do not ſingly, in private, ſpread their Poiſon; but 
„(what is lamentable to be ſpoken) are /#ffer*d to 
„ combine into Bodies aud Seminaries, wherein A 
e theiſm, Deiſm, Tritheiſm, Sociniauiſm, with all 
„ the helliſh Principles of Farcticiſm, Repicid- 
« and Anarchy, are openly profeſs"d and taught, to 
0 corrupt and debauch the Youth of the Nation in 
e all Farts of it, down to Poſterity, to tac preſent 


« KReproach and future Extirpation of our Laws and 


« Religion. | 

The ſuffering theſe Things is a direct Charge up- 
on the Adminiftration ; and he in Effect declares it 
fo, when he concludes, that this is to zhe Reprooch 
of our Laws and Religion; that is, of thoſe that do 
not mend, or do not execute the Law: And he 
brings it Home'to the firſt Clauſe, when he declares 
the Conſequence to be the Extirpation of our Lows 
and Religion, 

The Paſſage I before read, Page 22. concerning 
Perſons of Characters and Stations, likewiſe proves 
this : For, what can be a greater Charge upon the 
Adminiſtration, than to accuſe the Miniſtry of put- 
ting into publick Stations Falſe Bretbren, that Cera 
the Church, and power others to deftroy it? That 
the Expreſſion there is ſo general, as to reach 4, 
in publick Stations, I have before obſerv'd ; and 
that it is ſo meant, may be thus made plain. In 
the ſame Paſſage he is apprehenſive that thoſe Per- 
ſons Behaviour ſhould give Occaſion for believing 
Religion to be but State Craft; that is, a StrataZ*in 
us'd by the State to ſerve its own Ends: © 2 
« the Defrines of the Church lie not ſo muco in 
Articles, à its Honaurs and Revemmes“ ; wii 
Honours and moſt tempting Revenues are 1n i" 
Hands of the Crown, and thoſe that are byats'd 
by them, muſt be byaſs'd by the Crown and the 
Adminiſtration. | 

Page 23. A Falſe Brother is repreſented 05 fen 
« linquiſhing his old Friends and Principles,- and re 
5 de ri 
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« traving his own Party for the little ſordid Lucre of 
6 NG Prefermen'”*, Here is a plain Repre- 
ſentation of a Villain, ſelling his Conſcience; the 
Price is Place or Preferment, the Buyer that _ 
him that Price, muſt have the Diſpoſal of thoſe 
Places and Preferments ; ſo that thoſe Falſe Bre- 
thren are not only ſuffer'd, but made ſuch by the 
Adminiſtration, | 

That the Falſe Brethren, which he mentions, as 

ut into Places, are put in by our Governors, he 
plainly ſuggeſts, Page 18. when he bids the Gover- 
vers conſider whether they are fit to be intrufted, ef- 
pecially <ith the Guardianſhip of our Church and Crown : 
For to what Purpoſe is that qrza/ified Admonition, 
if the Governors put ſuch Perſons into no Places 
at all? Admonitions to Temporal Governors, with 
reſpect to meer Matters of Government, tend only 
to affront 'em, if preſent, but can have no other 
Effect, when they are abſent. 

Let the Preface to the Derby Sermon, without 
any Obſervation or Comment upon it, conclude this 
Head: “Now when the Principles and Intereſts of 
our Church and Conſtitution are ſo ſhametully 
« ketray'd and run down, it can be no little Com- 
« fort to all thoſe, who wiſh their Welfare and 
Security, to ſee, that notwithſtanding the fecret 
Malice and open Violence they are perſecuted with, 
« there are ſtill to be found ſuch worthy Patrons 
« of both, who dare own and defend them as 
« well againſt the rude and preſumptuous Inſults 
« of the one Side, as the baſe undermining Trea- 
« chery of the other . For I omit to repeat what 
has been obſerv*d upon the third Article, or upon 
the former Clauſe ſpoke to by myſelt. 


I RETURN now to the firſt Clauſe of this 
Article, which runs thus: “ That he /uggefts that 
« hor Majeſty's Adminiſtration, both in Church and 
« State, tends to the Deſtrattion of the Conſtitu- 
« lion. 

This is made out from what has been ſaid on 
the other two; for, if Men of Characters and 
Stations in Church and State, that betray our Con- 
titution, and encourage and enable others to deftroy 
it, come into their Pleces through the Admmiſtration ; 
it the general Male- Adminiſtration of her Majeſty 
end theſe in Authority under her, conſiſt in Part, 
in preferring and encouraging, at leaſt not diſcon- 
raging theſe Perſons that betray and deftroy the Con- 
ſtitution ; the neceſſary Conlequence is, that all 
thoſe fatal Miſchiefs complain'd of ariſe from the 
Atminiftration, which therefore plainly tends to the 
D:truttion of the Conftitution. 

B-iides, having involv'd all thoſe, in this De- 
icription of Falſe Brotherhood, who defend Tole- 
tation; and having declar*d the Chur c/*s ' Adver- 
faries chief : Conſidering who is chief, and «what Pro- 
nies have been made for Continuance of the Tole- 
ration; his Infolence ought to be treated rather 
with Indignation and Contempt, and a juſt Puniſh- 
ment, than vouchſaſ'd an Anſwer. 

As to the next Clauſe ; And as a publick Incen- 
* diary, he perſuades her Majeſty's Subjects to 
keep up a Diſtizion of Feftions and Parties, in- 
* ſtills groundleſs Jealorfies, and foments deſtru- 
* ctive Div;ſtons among them, and excites and ſtirs 
them up to Ams and Violence ; *tis ſufficient in 
ſhort to ſay this : 5 


What he advances againſt the Foundation of the 


preſent Eſtabliſhment, and againſt the Adminiſtration, 
is as an Incendiary. 

That he perſuades Men to keep up Diſt inctions, 
and inſtils groundleſs Fears aul Jealouſies among 
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them, is plain, from the Drift of all he ſays; from 
his Language of for/aking old Friends and Principles, 
betraying their Party, which he makes to be the great 
Crime of thoſe in Places, and goes to ſhew the Folly 
of it, pag. 23. 

And though he pretends, in his Anſwer, that he 
invites Schiſmaticks into the Church, it is only on 
thoſe Terms, that they comply with his Notions to 
a Tittle : He makes no Allowance for human Frail- 
ty, for Prejudice or Ignorance, and in ſome Inſtances 
expreſly diſallows *em ; and thoſe who are fo weak 
as to fancy the Church in any Particular not to be 
in the right, though in all others they would ſin- 
cerely and conſtantly conform to it, even they mutt 
continue Schiſmaticks ſtill : If, withſtheſe miſtaken 
Opinions, they communicate with the Church, 
they are Falſe Brethren, and as ſuch to be abborr*7 : 
And yet if they do not, they are not to be tolerated. 

Nay, whoever has ſo much Compaſſion for ſuch 
a Caſe, as to think it might be tolerated, is a falfe 
Brother too, as defending Toleration, which is gi- 
ving up one Point of the Diſcipline of the Church, and 
encouraging the Schilm, 

For, though he ſeems n Words to approve of an 
Indulgence to Conſciences truly ſcrupulous, yet in 
Reality he approves none; ſince he admits not auy 
one to have a Conſcience truly ſcrupulous that dif- 
fers from him, but all ſuch are Falſe Bre:!bren, Vl 
lains, and to be ſtigmatiz'd with all the other Names 
of Reproach he is ſo liberal of. 

As to Fears end Fealouſies, thoſe are naturally 
produc*d by theſe Repreſentations of the Dangers 
the Church and Conftitution are in; and as thoſe 
Dangers are meerly imaginary, thoſe Fears and Jea- 
louſies are groundleſs. | 

As to his inciting her Majeſty's Subjects to Ams 
and Violence, that he does it, is moſt manifeſt, 

The ſpreading among the People ſuch hideous 
Repreſentations of an evil Government, ſuch Out- 
cries of the Church and true Religion being under min'd, 
betray'd and expos*d by thoſe in the Adininifration, 
naturally tend to Rebellion. And therefore at 
Common Law, as we find it expreſs'd in our 
Law Books, to“ bear the People in Hand (I give 
the very Words) that the King*s Government was 
erroneous, heretical or unjuſt, whereby the Manner of 
the Government was arraigu'd or impeach*d, <as 
High Treaſon. 

The Paſlion, Heat and Violence in this Sermon 
preach*d in publick, could be intended for nothing 
elſe but to raiſe the Paſſions of thoſe that hear it. 

The People are call'd upon to put on Reſolution 
and Courage; they are aſſur'd the Cauſe 2 prefer! 
requires the braveſt Reſolutions; he exhorts them 
to contend earneſtly for the Faith; having elſewhere 
ſhewn againſt whom, againſt Faſſe Brethren, againſt 
the Enemies he had deſcrib'd, ſuch as have Places 
and Preferments, are Men of Charatt:rs and Stati- 
ons; ſuch as are Chief and at preſent proſper, and 
denounces Wo? ' againſt the fearſul Heart and faint 
Hands. 

The Expreſſion of ftanding by ber Majofty <n71h 
Lives and Fortunes, and of ſacrificing them in her 
Service, being now become a familiar Phraſe, for 
efſifting ber in War, thoſe Expreſſions are affected. 
In the Dedication of the Derby Sermon he extols 
thoſe, who are for maintaining what he calls for- 
ſaken Truth, with their Lives and For:unes. 

And in the Sermon at St. Paul's, pag. 9, 10. the 

Readineſs to ſacrifice Lives and Eſtates in Vindica- 
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„n William's Caſe in 2 Rollt Repirts, pag. 89, 90. 
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tion of the Church, is repreſented as ſo Noble a Re- 
folution, that in Compariſon to that, Obedience to 
her Precepts, that is, a good Life, is but as the one 
thing neceſſary in the Goſpel, only an extraordinary 
pitch of Perfection, only as the ſelling all his Goods, 
and giving the Price to the Poor, was to an exact 
Obſervance of the whole Mora! Law, 

But in the Dedication of the St. Paul's Sermon 
he ſeems to avoto this Deſign; he pretends not his 
Sermon to be Chriſtianity, but owns it to be Poli- 
ticks, not preaching Peace, but ſounding a Trumpet. 
For he ſtates the Objection, that the Pulpit is not a 
Place for Politicks, and that *tis the Bufineſs of a 
Clergyman to preach Peace, and not to ſound a Trum- 
pet. What's his Anſwer ? Does he deny the Ob- 
jection to extend to himſelf? No, he admits it 
and juſtifies it by Pretence of a Divine Command, 
and rreats the Maxim laid down in the Objection 
with Scorn, as contrary to the expreſs Word of 
God. 

In his Anſwer to this laſt Part of this Clauſe, he 
ſeems firſt to repreſent it as inconſiſtent with his 
Poſition of the utter Illegality of Reſiſtance to the 
Supreme Power on any Pretenc: whatſoever, and 
with his Prefeſons of Loyalty to her Majeſty ; and 
then attempts to confute it (as his Expreſſion is) by 
a Paſſage in the Derby Sermon. 

As for the latter, I think it rather a Juſtification 
of the Charge; for the Paſſage aſſerts, That every 
Man has, by God and Nature, a Commiſſion to E N- 
GAGE the Enemies of the Conſtitution; that is, 
(as he has painted them) the Queen and her Mi- 
niſtry. 

The other is founded on a Suppoſition that he 
is never inconſiſtent, a very civil Compliment to 
himtelt, but as it happens, very falſe. 

But to conſider this Part of the Anſwer a little 
more particularly. As he has here managed the 
Matter, I own tlicre is in this Particular no Incon- 
ſittency. We Jay, he hes ſtirred up her Maieſty*s 
Suzjeits to Arms and Violence : He lays, he has de- 
clard all Refiftence unlawful; yes all Reſi- 
ſtance to the Sup ee Power; but he has never 
declar' q Reſiſtance to her Majeſty unlawful. He 
maintains the utter Illegality of Reſiſtance on any 
Pretence whatſoever to the Supreme Power, but no 
where ſays, that in the Supreme Power he includes 
her Mojeſtv, or that it is legal to refſt her. The 
utter {legality of Refiſtance to the Supreme Potber upon 
any Pretence «ohatſoever, her Majeſty's profeſſed 
Enemies will come into, and labour for; mean- 
ing only to condemn the Reſiſtance that ag made 
againit King James the Second, which brought about 
the Revolution, and any Reſiſtance that Hall be 
mace againſt the Pretender, whenever he comes; 
and Dr. Sacheverell gocs no further. 

Thote Enemies of her Majeſty, have ever ſince 
the Revolution, made it their Buſineſs, to blacken 
it to raiſe Scruples in Peoples Minds about it, and 
to make the Adminiſtration odious : The fame Me- 
thods arc advanced by Dr. Sacheveręll into the Pul- 
pit; and it thoſe Methods are to appear in the 
greateſt Aſſemblies, on the moſt ſolemn Occaſions; 
it the Revolution mult be ate, on a Day when 
her Majeſty has appointed it to be Commemorated ; 


if her Majcſty's Reign is to be arraign'd in Pub- 


lick, and an Appeal made to the Paſſions of the 
People; let it be attended with what Profeſſions it 
will, it equally ſtrikes at her Majeſty and the Eſta- 
bliſhment ; and the Commons could not but think 
the mſclves oblig'd, in Duty and Gratitude to her 
Majeſty, and in Juſtice to the whole Nation, to 
call him that uſed *'em thus to a publick Account: 
I 


And let this Gentleman commend his own Loyal 

as much as he pleaſes, 'tis plain that in this Rh 
mon he is doing the very fame Mort, and in 8 
very ſame Method, with thoſe that diſown Allegiane 
to her Majeſty. | q 

My Lords, Permit me to obſerve a little his Mz. 
nagement of this Text : Su poſing the Doctor to 
be right as to his Defrine, — that he believes him. 
ſelf to be ſo; and that he is „incere in his Profeſſ. 
ons of Loyalty to the Queen. For I am not now 
going to diſpute or limit the Doctrine of Non-Re. 
ſiſtance, which was the Buſineſs of thoſe Gentle 
men that ſpoke to the firſt Article. 

By Falſe Brethren in the Text of this Sermay 
were meant, thoſe who pretended to be Chriſtians, 
but really were not. Dr. Sacheverell ſeems ſo to un. 
derſtand it; and therefore to declare thoſe to be 
Falſe Brethren in the CHURCH, that pretend to 
be of the Communion of the Church ot Exglang, 
but are not; that live in its Communion, but own 
not its Doctrines and Authority, By like Analogy, 
Falſe Brethren in the ST AT E are ſuch, that per- 
haps ſwallow the Oaths to the Queen; or if they 
go not ſo far, yet take the Benetit of her Laws. 
her Courts, her Protection, yet deny her Allegi. 
ance, and are for another Prince. A juſt and well. 
managed Reproof of thele had been a noble Topic); 
for one that pretends all this Zeal for the Quicer, 
But they are wholly paſs*'d by, they are not to be 
blam*d, there's no Danger from them cither to 
Church or State, Who then, according to the 
Doctor, are Falſe Brethren in the State? (He was 
hard put to it to ſubſtitute ſome others in their 
Place.) They muſt be only thoſe who one Way or 
other oppoſe the Doctrine of Non-Refiſtance upon any 
Pretence whatſoever, whom he deſcribes in ſeveral 
invidious Inſtances, and in all poſſible Terms of 
Reproach. This ſeems ſtrange. 

1. This being, as he ſtates it, an Error in a Do- 
ctrine of the Church, the holding it is only one 
Branch, one Inſtance of Falſe Brotherhood in the 
CHURCH; and therefore not fo proper to ſtand for 
a diſtinct Head of Falſe Brethren in the ST ATE. 

2. The bare denying or not believing the Doc: 
trine of Non- Reſiſtance, tuppuling it true, does not 
denominate a Man a Falſe Brother in the ST ATE. 

Suppoſe then a Man own the Queen's Title, be 
ſatisfied with her Adminiſtration, in Love with her 
Reign, convinc'd that ſhe has principally at Hart 
his Intereſt, and the truc Intereſt of all her Sub- 


jets z believes that upon the Continuance and 


Quiet of her Government depends the Preſerva- 
tion of our Lihertics, and thole of all Zxrope, and 
accordingly obeys and ſerves her with Sincerity and 
Zeal, and thinks all Reſiſtance to her utterly un- 
lawful; is this Man a Falſe Brother in State, a Re- 
bel, a Traitor, becauſe he thinks Reſiſtance was 
lawtul at the Revolution, and may be ſo whenever 
the ſame Breaches of the Conſtitution are rezcat- 
cd ? 

Is he a Rebel to TH./S$S QUEEN, becauſe there 
poſſibly may happen a Caſe, wherein he may reſiſt 
another Prince, it that Prince ſhould do what he's 
ſure SHE never will? 

At moſt, that Miſtake only expoſes ſuch a Per- 
ſon more ealily to be miſled : He may be in more 
Danger of becoming a Rebel to a Prince he ſhall 
be diſſatisfied with, but ig not therefore a Rebel to 
a 1 he loves. 

ow then comes this ſingle Inſtance of Falſe Bro- 
therhood in State to be inſiſted on, which at molt 
ſhews, not that the Perſon 7s, but only that per- 
haps he may become a Falle Brother ; and Ros In- 
ances 


ſtances paſs'd over, where Perſons plainly are Falſe 


hren in State ? 
echt: This Doctrine being, as the Doctor 


ſays, a fundamental Deftrine in State, urged with 
Warmth and Vebemence, one would expect ſome 
Inference to be drawn from it: One would expect 
that he, who had ſo great a Zeal as the Doctor 
rofeſſes for her Majeſty, and had fo triumphantly 
«tabliſhed abſolute Non-Reſiftance, would have 
{allen in ſo far with the By/ineſs of the Day, and have 
made ſo much uſe of his Favourite Doctrine, as to 
diſſuade from Rebellion and when he had taken 
Notice of theſe falfe Steps in the Adminiſtration, 
that he ſhould have perſuaded the People to make 
proper Applications for Redreſs, but to be careful 
not to let the Faults of the Miniſtry cauſe 'em to 
forget their Duty to the Queen, But there's not the 
It Exhortation to that purpole. 

All this ſeems ſtrange, taking it for granted 
tha: the Doctor is ſincerely zcalous for the Queen, 

Give me Leave therefore to make another Sup- 
poſition: Suppoſe this Zcal is but pretended to the 
Queen, but really for another, and that he thinks 
the other his rightful Prince; your Lordſhips will 
find, all conſiſtent, every Expreſſion, and the whole 
Procedure, exactly juſt. 

In Conſequence of that concealed Sentiment, tho? 
he dare not directly commend thoſe who own the 
Pretender, yet neither will he reprove them as Falſe 
Fre:lren in the Slate; they being, according to his 
Opinion, the only Perions who perform their Duty 
in it, Therefore the true Notion of Falſe Brother- 
hood muſt be dropt; and inſtead of it, they that 
hold Reſiſtance lawful in Caſes of Extremity, and 
particularly in that of the Revolution, are to be 
fallen upon; for they are really Rebels and Trai- 
tors in his Senſe, becauſe they directly overthrow 
the Title which the Diſaffected here would fancy 
for the Pretender. 

As long as the Revolution ſtands un-impeach'd, 
that Perſen can have no Title, let his Pretence be 
3 favourable as he. pleaſcs: It the Revolution ſtand, 


the Laws which are founded upon it ſtand too, and 
thole Laws concerning the Right and Succeſſion of 


te Crown, are abſolutely binding; and therefore 
whatever Right he could wifh People to believe him 
to have, all Shit Right, all Chat Pretence of Right 
it as effectually barr*d, as all the Right which thoſe 
o ſtand in the Courte of Deſcent before the Prin- 
cels Sophia of Hangover would have had but for the 
act of Settlement, will be bound, whenever GOD, 
for our Sins, ſhall take from us her Majeſty, with- 
cut Iſſue. 

This Principle therefore is fundamenta! to the 
Pretender; and, taking the Matter thus, accounts 
tor all that Rage againit thoſe that diſpute this Do- 
ctrine, as extended to the Cafe of the Revolution, 
tor his ſo often repeating this to be the Bas, the 
fundamental Principle of the Conſtitution. 

This ſhews clearly, why neither in the Sermon, 
nor Defence, he has once maintain'd the Illegality 
of Refitance to her Majeſty. 

This ſhews, why this fundamental Principle is 
to totally forgot to be preſs*d by him upon the 
beople; no Inference from it, that thoſe Miſma- 
agements ought not to make them forget their 
Duty t9 the Queen; not one Perſuaſrve to Obedience 
her; not one Admonition againſt the Conſequence 
ot Falſe Brotherhood in the State, that it was apt 
o make People rebel; no cooling the People, with 
telling 'em that Prayers and Tears were the only 
Arms of the Church ; that they ought to do their 
iz Duty, ſubmit wholly ta the Queen, and thoſe in 
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Authority under her, and leave the reſt 16 GOD. 
Theſe were the natural Conſequences of this Do- 
ctrine of Non-Reſiſtance, ſo violently contended 
for, but not one of them purſu'd or mention*d. 

And perhaps this made him chuſe to deſcribe 
the Caſe of our Church, p. 26. in the Words of the 
Prophet in the Lamentations, which are in ch. i. 
ver. 4, 5. (tho? not truly cited in his printed Ser- 
mons) The WWoys of Sion mourn for @ time, and 
her Gates are deſolate, her Prieſts ſigh, and ſhe in 
Bitterneſs, becauſe her Adverſaries are chief, and 
her Enemies AT PRESENT proſper. 

My Lords, That Book was wrote juſt after Ne- 
buchadnezzar*s taking Jeruſalem ;, and the Condi- 
tion of the Jews then, which 1s thought proper by 
him to give an Image of ours now, was this: 

They were inſlav'd, their King in a Foreign Coun- 
try, tripp'd of his Crown, and the Prince then Reigu- 
ing was an Oppreſſer, that had no other Title, but 
Poſſeſſion and Force. 

Thus has the Doctor, out of his fender Concern 
for her Majeſty's Perſon and Government, thought fit 
to expreſs his Sentiments. 


THE laſt Part of this Charge is that of Mreſting 
and Perverting divers Texts and Paſjages of Holy 
Scripture. Tlus may not perhaps ſeem ſo proper for 
me to ſprak to, but being part of my Province, I 
ſhall apply to it without any Apology. 

My Lords, As wicked and corrupt as Doctor 
Sacheverell would repreſent this Nation, he very 
well knew, that the Holy Scriptures are had in 
that juſt Veneration and Regard, that whatever is 
cited thence has a particular Influence upon the 
Minds of the People; whatever Story can be 
brought thence as a Parallel, whatever Expreſſions 
taken thence are made uſe of, to paint the Beauty, 
the Deformity, the Dangers of the Preacher's Sub- 
ject, give a ſtrong Impreſſion, fire the Zeal of the 
People, alarm their Paſſions, and make 'em fancy 
they hear the Voice of GOD, when they hear His 
Words repeated. 

This the Doctor knew, and your Lordſhips will 
ſee what «ſe he makes of it. 

When he ſpeaks of the Perils of the Church, 


which ber Majeſty, your Lordſhips, and the Com- 


mons, could not ſee, the Scripture is to be ſearch'd 
for a Story, that may be brought to match the Caſe, 
and to give an Opportunity, under other Names, 
to ſpeak a hd Falſhood concerning all theſe. 

It happens, there is one remarkable Story in the 
Holy Scripture about a Miſtake of Danger, bur 
unforrunately it ſuits not the Caſe, as told there, 
however it gives @ Handle, and he can make from it 
a Story to his Purpeſe. 

Accordingly he ſays, pa. 21. When Eliſba the 
great Prophet of GOD was ſurrounded with an 
« Hoſt of Enemies that ſought for his Life, his 
« blind Servant beheld not the Peril his Maſter 
« was in, *till his Eyes were opened by a Miracle, 
and he found himſelf in the midſt of Horſes 
and Chariots of Fire. | 

This Story thus told is extremely happy for him; 
for hence the People are to underſtand him to be 


"the inſpired Prophet; and the Queen, Lords, and 


Commons, blind at leaſt, tho? not his Servants. 

But the Story in Holy Writ is directly contrary ; 
and it was only the blind Servant fancied they were 
in Danger, when really they were not, 

The Story is in 2 Kings, Chap. vi. and, as told 
there, is thus: The King of Syria, at War with 
Iſrael, being inform'd, that what he ſaid in his 
Bed Chamber was told to the King of _ by 

a 
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Eliſha. the Prophet, reſolved to ſeize Elia; and 
hearing he was at Dothan, Ver.14. (I now give your 
Lordſhips the very Words) He ſent thither Horſes 
and Chariots, and a great Hoſt, and they came by 
Night, and compaſ d the City about. Ver. 15. And 
when the Servant of the Man of God was riſen 
early, and gone forth, behold an Hoſt compaſs d the 
City both with Horſes and Chariots: And bis Ser- 
want ſaid unto bim, Alas, my Maſter bow ſhall we 
de? [This is the blind Servant, that the Doctor 
ſays, law no Danger.] Ver. 16. And he anſwer' d, 
Fear not, far they that be with us are more than 
they that be wwith them. Ver. 17. And Eliſha pray'd, 
and ſaid, Lord, I pray thee open his Eyes, that 
he may ſee. And the Lord open'd the Eyes of the 
young Man, and he ſaw; and behold the Mountain 
was full of Horſes and Chariots of Fire. The Do- 
ctor's Expoſition is, That this Heavenly Guard, theſe 
Horſes and Chariots of Fire, which were there only 
to defend the Propher, were to deſtroy him ; and 
from them ariſes the Danger, which the Doctor 
tancies the miraculous Opening the Servant's Eyes 
diſcloſed to him. 

I think I may give the Doctor his Choice, what 
this procceded from, whether from his not knowing 
this Paſſage, but taking it upon Hearſay, or his 
Refolution knowingly to pervert it. 

The next Paſſage is, pa. 26. the Words of St. 
Paul, Eph. vi. with which, after a Diſcourſe where 
all the ſocial and good-natur'd Virtues are taught 
in the higheſt Perfection; where he had recom- 
mended, Chap. iv. Ver. 2. Lowlineſs, Meekneſs, 
Long-ſuffering, forbearing one another in Love; en- 
deavouring to keep the Unity of the Spirit in the Bond 
of Peace: Where he had commanded, Ver. 31. that 
all Bitterneſs, and Wrath, and Anger, and Clamonr, 
and Evil ſpeaking be put away, with all Malice : 
And Ver. 32. that thoſe to whom he writes, ſhould 
be ſender-hearted, forgiving one another, even as 
God for Chriſt”s Sake had forgiven them: Ver. 27. 
That had forbidden giving place to the Devil, but 
not to any other. The Apoſtle concludes, that in 
this Spiritual Warfare, and that they might be able 
to withſtand the Wiles of the Devil, they ſhould put 
on the whole Armour of Gd; becauſe they wreſtled 
not againſt Fleſh and Blood; but againſt Principali- 
ties, againſt Powers, againſt the Rulers of the Dark- 
neſs of this World, againſt Spiritual WWickedneſs in 
High Places. 

This Gentleman, after a Diſcourſe full of Bitter- 
neſs, Reviling, Wrath, Clamour and Evil ſpeaking, 
forbearing no Man in Love, nor forgiving any that 
differs from him one Tittle; and having ſhewn 
other Devils incarnate, (page 23, 25.) the worſt of 
Demons, other Powers, others in Places and Sta- 
tions, againſt whom his Anditors were. to contend 
earneſtly ; repeats thoſe Words, not in the Spiritual 
Senſe the. Apoſtle uſed them, but (as the whole 
Subhent and Drift. of his Diſcourſe ſhews) as an 
odjous Deſcription of the Government, in Scripture 
Words: And whether he meant the Armour in 
the Apoſtle's Spiritual Senſe, any more than any of 
the other Words there, or whether he intended it a 
Literal Earthly Armour, which the Cauſe- would 
make the Armour of God, I leave to your Lord- 


ſhips to determine. However, 'tis no Defence for 


him, what he ſays, That the Arms of * Refſtanee to 
Princes, is no Part of - the Spiritual Armour recom- 
mended by St. Paul; becauſe he has plainly departed 
from St. PauPs.Spiritual Meaning. 

And that this. is his Meaning, to paint here our 
preſent Circumſtances in Scripture Language, is fur- 
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ther plain from what follows; That the Cu 
bleeding of the Wounds which ſbe has — 
Houſe of ber Friends ; borrow'd from Zech. xiii 
Ver. 6. That the Ways of Sion may mourn | for & 
Time, and her Gates be deſolate; though hey Priefis 
figh, and be in Bitterneſs, becauſe her Adverſaries 
are Chief, and her Enemies AT PRESENT 
proſper. I have before obſerv'd, from what Cir. 
cumſtance of the Jews this Image is borrow?q . 
and your Lordſhips will take notice, what Changes 
in the Expreſſions he has made, to render 
more Emphatical. | 

My Lords, There can be no greater Perverting 
of Scripture, than to make uſe of the Language of 
the Holy Ghoſt, to revile our Neighbours, to ſcan- 
dalize the Government, and to raiſe Wrath, Sedition 
and Rebellion in the People. ; 

The laſt I ſhall mention, is that in the Dedica- 
tion of the Sr. Paul's Sermon; where propoſing it 
as an Objection, that 77 7s the Buſineſs of a Clergy- 
man to preach Peace, and not to ſound a Trumpet in 
Sion; he affirms that to be exprefly contrary to the 
Command of Cd; and to prove that Command, cites 
theſe Words, Cry aloud, and ſpare not, which are 
in Iſa. lvin. 1. 

My Lords, This I apprehend to be not only 
Perverting, but that to Men of Underſtanding ir 
will ſeem ridiculins Scripture. To infer, that b-- 
cauſe they were to ſpeat loud, they were to Huna 
Trumpet, ſcems ridiculous, 

Or if he had cited the reſt of the Words, Cry 
aloud, and ſpare not; lift up thy Voice like a Trum- 
pet, and ſhew my People their Tranſgreſſion, and the 
Houſe of Jacob their Sins; he had indeed found 
the Word Trumpet, bur littie to his Purpoſe : For 
becauſe the Prophet was to imitate a Trumpet in 
the Loudneſs, that the People might hear ; was hc 
to imitate it too, as It is an Inſtrument of War, 
that they might prepare themſelves for Battel ? Be- 
cauſe he was /oudly to tell them their ozwn Sins, that 
they might repent; was he likewiſe to 7rumpet to 
them the Faulrs of the Government, that they might 
take up Arms, and redreſs them by Rebellion? 

If he find any other Place in the Old Teſtament 
to command the Prieſts to ſound a Trumpet, I ſhall 
refer him to the 1oth of Exodus, where he'Il find 
the Prieſts were literally to ſound the Silver Trum- 
pets in the Army, in the Field; but hell not find, 
they ever ſounded it from the Pulpit. 

My Lords, I' ſhall offer nothing further to your 
Lordſhips on this Head, though there is room tor 
it 


them 


But there are Ts Things in the Anfever be thts 
Article, 1 cannot omit taking Notice ot. bY: 

The firſt is in his Anſwer to the firſt Part of 
this Article, that charges him with /agge/ting, Thet 
her Majeſty's Adminiſtration, in Church and State, 
tends to the Deſtruction of the Conſtitution , where 
he takes great Comfort, that in this Article he 1s 
charg'd not with Suggeſ ing and Maintaining, but 
Suggeſting oxy; and hopes that bare Suggeitions, 
or Inſinuations, ſhall not involve an Engliſh Subject 
in the Guilt and Puniſhment of High Crimes and 
Miſdemeanors. I don't envy him his Comfort, nor 
ſhall labour to take it from him, tho' it ſeems 
ſtrangely founded: For tho? it is expreſly ſaid, that 
he 22 ber Majeſty with a General Malen 
niſtration; tho* the Accuſation be poſitive, that 25 4 
Publick Incendiary, he perſuades the Subjects !9 $00 
up Parties, foments Divifions amongſt them, and 
them-up to Arms and Violence, and perverts dive 
Texts of Scripture ; notwithſtanding” all th-/z 8 

l 
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Ch et the firſt Expreſſion happening to 
ow 0 — and not Maintain, it ſeems he is 


h in it. 
os Lords, this is an extraordinary Step; 


that let a Man caſt never ſo many Scandals and 
Reproaches on the Government, tho? in never ſo 
ublick « Manner, yet if it be done by way of Sug- 
tion and Infinuation, and the Charges not ex- 
reſly maintain*d and avowd, there is no Crime 
in it, or not any higb one. That is, in ſhort, Se- 
/ition, and Expoſing the Government, is lawful 
only the Manner is to be taken care of. Don't do 
it direttly and avowedly, for that would be dan- 
gerous ; but do it by Suggeſtions that every body 
will underſtand, and which will have their full Ef- 
f:8, and all's ſafe : For thoſe that come to judge 
you, arc not to underſtand you, tho* every body 


elſe does. : 
My Lords, Here are two extraordinary Claims 


0 Right before your Lordſhips, and of great con- 


equence, if you allow them; one, that the Clergy 
may ſound a Trumpet in Sion, in a Military Senſe, 
and are not to be reſtrained to the — of 
peace; the other, that every Engliſhman is at Li- 
berty to aſperſe the Government at Pleaſure, by 
whatever Suggeſtions and Inſinuations he pleaſes ; 
and theſe made by a warm Advocate for Paſſive 
Obedience, the moſt peaceful and ſubmiſſtue Doctrine 
in the World. 

My Lords, In the Cafe de Libellis Famaſis, in 
the Fifth Report, there was a Proſecution for a Li- 
bel, not indeed ſet forth at large in the printed 
Book, (as was not fit) but thus far particularly ta- 
ken notice of that it traduced and. ſcandalized one 
Perſon dead, and him an Archbiſhop too, by De- 
ſcriptions and Circumlocutions, and not in Expreſs 
Terms; and no body ever doubted but it was Cri- 
minal, But tho? there ſhould be a greater Strictneſs 
obſerved in reſpect of private Perſons, yet when the 
Queen and Government are concern'd, when Al lies 
at Stake, a Man ought to guard himſelf, and his 
Expreſſions, not to touch in the leaſt there: And 
every Man that's truly Loyal, and deſires the Peace 
of his Country, will do it. And knaviſh Deſigners 
againit the Publick Peace, are not to be ſuffer d to 
go on in overthrowing it, becauſe they have con- 
triv'd crafty Ways of doing it. 

I mention this only to oppcſe the preſent Claim; 
though in our Caſe, the Reflections are plain and 
110. 

The other is his Lamentation at the Cloſe, which 
cannot but take notice of, as an inſolent Reflecti- 
on on the Honour and Juſtice of the Houſe of Com- 
mons, „Hard is the Lot of the Miniſters of the 
« Goſpel, if when they cite the Word of God in 
« their general Exhortations to Piety and Virtue, 
« or in the Reproofs of Mens Tranſgreſſions, or 
« when they are lamenting the Difficulties and 
Conflicts, with which the Church of Chriſt, 
« while Militant here on Earth, muſt always ſtrug- 
« ple, the ſeveral Texts and Paſſages by them 
cited ſhall be ſaid to have been by them meant of 
particular Perſons and Things, and ſhall be con- 
© {ider*d in the moſt Criminal Senſe, and be made 
(by ſuch Conſtruction) one Ground of an Im- 
peachment for High Crimes and Miſdemeanors. 

My Lords, This was put into the Anſwer, not 
by way of Defence, but to make that Uſe which 
has been made of it, to print it before it came to 
be conſider'd, and lay hold of that as an Handle, 


as has been done, to ſay Dr. Sacheverell has been 


proſecuted only for doing his Duty as a Clergyman, 
* is . ſcandalous Reflection. 
OL. * 
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I; the Story of Eliſha, as told by him, an Hone/t 
Citation of a — of Scri my : 

Are Enemies that are Grief, and the Adverſaries 
that at preſent Proſper, no particular Perſons now 
in Being; though to the Scriptur2 Expreſſion he 
has added the Words, At preſent, for fear the Ap- 
plication ſhould not be cloſe enough. 

Is this Sermon an Exhortation to Piety and Vir- 
tue? Or is it not manifeſtly a Trumpet to Rebel- 
lion? Is it a ſhewing the Audience their own Faults, 
that they may cure them, and amend their Lives ? 
Or is it not plainly the Expoſing the Faults of others, 
the Faults of their Governors, that they may haze 
the Perſons ? 

Even the Doctrine of Paſive Obedience, is it 
here ſo warmly contended for, that People may be 
dutiful and ſubmiſſive ;, or that they may be enrage4 
againſt thoſe that deny it? In ſhort, Is there one 
Chriſtian Virtue taught in it? Except your Lord- 
ſhips will honour with that Name the ſticking, not 
to the Church and Chriſtianity, but (according to 
the Doctor's own Expreſſion in another Place) 79 
a Party; and Courage, not only a Paſſve, (which 
he no where recommends) but an 4:ve againſt 
the Government, to which the whole Diſcourſe in- 
cites, 

My Lords, The Commons have the greateſt and 
juſteſt Veneration for the Clergy of the Church of 
England, who are Glorious thro? the whole Chriſtian 
World for their Preaching and Writing, for their 
Steadineſs to the Proteſtant Religion, when it was 
in the utmoſt Danger. They look upon the Order 
as a Body of Men, that are the Great Inſtruments, 
thro? whoſe Aſſiſtance, the Divine Providence con- 
veys ineſtimable Advantages to us. They look upon 
the Church Eftabliſh'd here, as the beſt and ſureſt 
Bukyark againſt Popery ; and that therefore all Re- 
ſpeft and Encouragement is due to the Clergy: And 
it is with Regret and Trouble, that they find them- 
ſelves oblig*d to bring before your Lordſhips in this 
manner one of that Order. : 

But when we conſider Dr. Sacheverel!, ſtripping 
himſelf of all the becoming Qualities proper for 
his Order, nay, of all that peaceful and charitable 
Temper, which the Chriſtian Religion requires of 
all its Profeſſors, deſerting the Example of our 
Lord and Maſter, and of his Holy Apoſtles, and 
with Rancour and Uncharitableneſs branding all 
that differ from him, (tho* thro* Ignorance) with 
the Titles of Hypocrites, Rebels, Traitors, Devils; 
reviling them, expoſing them, conducting them to 
Hell, and leaving them there; treating every Man 
that falls in his way, worſe than Michael the Arch- 
angel uſed the Devil, coming himſelf more near 
the Character in St. Jude, (Part of which he 
would apply to others) deſpiſing Dominion, ſpeał- 
ing evil of Dignities; like raging Waves of the Sea 
foaming out his own Shame; forgetting (when his 
Text and his Doctrine led to it) to recommend the 
Peace of his Country, in a Time when all Europe 18 
in War, and nothing can preſerve us from falling 
into the Hands of the Grand Enemy and Oppreſſor, 


but our Unanimity under her Majeſty : Then la- 


bouring to ſap the Eſtabliſhment, and railing and 
declaiming againſt the Government; crying To Arms, 
and blowing a Trumpet in Sion, to engage his Coun- 
try in Seditions and Tumults, and overthrow the 
Beſt Conſtitution, and betray the Beſt Queen that 
ever made a People happy; and this with Scripture. 
in his Mouth! ; 
The Commons look*d upon him by this B:ha- 
viour, to have ſever*d himſelf from all the reſt of 


the Clergy, and thought it their Duty to hinges 
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Juſtice ſuch a Criminal; and are in no Fear of 
being thought Diſcouragers of thoſe who preach 


Virtue and Piety, becauſe they, in the Supreme 
Court of Juſtice, proſecute him that preaches Se- 


dition and Rebellion; or to have any De/ipn to leſ- 
len the Reſpect and Honour that's due to the Clergy, 
by bringing him to Puniſhment that Diſgraces the 
Order. 


Y Lords, I am com- 
Av. Secretary Boyle. manded by the Houſe 
of Commons to have a Share in Maintaining the 
Articles of Impeachment againſt Doctor Sacheverell; 
and it falls to my Lot to ſpeak to this Fourth Ar- 
ticle, which contains no leſs a Charge than Endea- 
vouring to Excite and Stir up her Majeſty's Sub- 
jects to Arms and Violence. 

The Ground of this Accuſation, is the Dedica- 
tion of a Sermon preach'd at Derby at the laſt Aſ- 
ſizes; and another Sermon preach*d at Sr. Paul's 
the Fifth of November laſt, a Day ſet apart to com- 
memorate the Preſervation of the King and Parlia- 
ment from the Gunpowder-Treaſon ; and to give 
Thanks to Almighty God for the Deliverance 
wrought by his late Majeſty, in reſcuing theſe 
Kingdoms from Popery and Arbitrary Power. 

The whole Nation doth now enjoy the Benefit 
of that happy Revolution, and all the good Sub- 
jects of her Majeſty are thankful for it. One 
would have thought, that on ſuch a Day, that 
Matter ſhould not have been fo handled as only to 
be expos'd; and I am perſuaded, that whoever goes 
about to aſperſe and vilify the late Revolution, 
would rejoice to ſee another. 

T ſhall not treſpaſs upon your Lordſhips Patience 
fo far as to repeat the many Paſſages in the Sermon 
that make good our Accuſation, they having been 
ſo fully laid before your Lordſhips already by a Gen- 
tleman that ſpoke before: And 
leſs Reaſon to deſcend into Particulars, ſince the 
whole Scope and Deſign of the Sermon is to inſtill 
groundleſs Jealoulies into the Minds of People, and 
to caſt the moſt virulent Reflections imaginable 
upon her Majeſty's A. miniſtration. 

One might ſuppoſe, from the Doctor's Diſcourſe, 
that the Church of England was now ſuffering un- 
der the moſt ſevere Perſecution; that the Laws were 
no longer in Force; and that the whole Govern- 
ment was unhinged. Aſperſions more violent could 
not be uſed, if we lived in the Reign of the worſt 
of Heathen Emperors, while we are Partakers of 
ſo many Bleſſings under the Government of the beſt 
of Queens. 

The Priſoner at the Bar lays ſome Streſs upon the 
Word Suggeſt, as expreſſed in the Fourth Article, 


which has already receiv*d an Anſwer; and would 


inſinuate that there are no plain Words in the Ser- 
mon to ſupport the Charge. But if that Objection 
were true, which we are far from admitting, and 
the Conſequences drawn from it were allowed, I 
muſt ſay, hard would be the Caſe of the Govern- 
ment, if Men might make the moſt odious Sug- 
peſtions againſt it, and caſt Reflections with Impu- 
nity, under the Shelter of ſome doubtful Expreſ- 
ſions, and equivocal Sentences, at the ſame time that 
the Senſe and Malice of the Reflections are plain to 
be underſtood, and can hardly be miſtaken. 

He doth indeed affect in his Anſwer, and in one 
Part of his Sermon, to profeſs great Duty to her 
Majeſty ; but let thoſe Expreſſions be compared 


with the Calumnies that are heaped upon her Ad- 


miniſtration, and · I conceive-they will not mitigate 
- his Crime, and will avail him no more than the Pre- 


tence that he makes to be for Liberty of Conſcience, 
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indeed there is the 


may be 


when he condemns the Toleration. I beli 
Excuſes will equally weigh with your Le 
and his Sincerity in both will equally appear, 
My Lords, It is no new Thing among thoſe who 
deſign to ſtir up Sedition, to beſtow great Enco. 
miums on the Perſon of the Prince; it has been a 
common Practice, and the ſame Method was pur- 
ſu'd in the late unhappy Times. The Incendiaricg 
of thoſe Days pretended that the Proteſtant Reli. 
— was in Danger under that Government, as the 
nemies of our Conſtitution cry the Church is in 
Danger under this, 
ut, my Lords, every thing is in Danger 
ſuch dito Diſcourſes. What a 8 
ſtraction and Wickedneſs is here diſplay'd to the 
Underſtandings of the People, to excite and inflame 
them to Sedition and Rebellion? Who can ſir (til! 
if they are perſuaded that the Altars and Sacra. 
ments of our Church are praſtituted to Flypocrites 
Deiſts, Socinians and Atheiſts; and this done with 
Impunity, and without Diſcouragement ? What can 
be more provoking to all good Chriſtians and good 
Subjects, than to be told that People are /uffer*d ts 
combine into Bodies and Seminaries, wherein Atheiſm, 
Deiſm, Tritheiſm, Socinianiſin, with all the Hellifh 
Principles of Fanaticiſm, Regicide, and Jnarc/ v are 
openly profeſſed and taught. : 
No Man can think he is long to enjoy his Reli- 
gion, Liberties or Property, if he can be made to 
believe that the Foundations of the Church are under- 
mind, and the Government endanger*d, by filling it 
with its profeſs'd Enemies. What is the Meaning of 
all this, but only to make out, that her Majeſty's 
Adminiſtration, both in Eccleſiaſtical and Civil 
Affairs, tends to the Deſtruction of the Conſtitu- 
tion ? And what muſt be the Conſequence of ſuch 
an Opinion inſtill'd into the Minds of the People, 
but black and melancholy Thoughts, ſeditious Pra 
Etices, and at laſt open Force and Violence? 
The Prieſts muſt cry aloud and ſpare not, they 
muſt Zlow the Trumpet in Sion; and we are told 
there are thoſe that have Lives and Fortunes to 
maintain ſuch Truths as Doctor Sacheverel! has laid 
down. What thoſe Truths are, may be ſeen thro? 
the whole Courſe of the Sermon; they are ſuch, 
my Lords, as we apprehend do not at all tend to 
the f the preſent Government, tho? they 
erviceable towards ſetting up another. 
This 1s not the Spirit of the Golpel, nor agree- 
able to the Principles of the Church of England; 
and we ſubmit it to your Lordſhips Judgment, 
whether this Sermon is not Seditious, and whether 
the Priſoner at the Bar is not guilty of High Crimes 
and Miſdemeanors. 


Mr. Chancellor of M Y Lords, I am commanded 
the Exchequer, by the Commons of Great 
Britain to bear my Part in the Management of the 
Impeachment againft Doctor Henry Sacheverell, and 
particularly on this Article, My Lords, I believe, 
after what you have heard already, you will think 
there is little Need for me to fay any thing on this 
Head; yet T ſhall take the Liberty to mention a 
few Particulars. 
cannot but take Notice, that in a Sermon 
reach*d on 'a Day appointed to commemorate the 
leſſings we enjoy by the late happy Revolution, 
there 1s not one particular Clauſe to ſhew forth 
thoſe Bleſſings, or the Miſchiefs that were then 
likely to come upon us. There is a little, indeed, 
upon the Gunpowder-Treaſon ; but upon the Revo- 
lation there is nothing, nor doth he take Notice of 
the Dangers we were in before it, in order to _ 
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the Devotion of the People, and their Thanks to 
God for their Deliverance. But all the Tenor of 
his Diſcourſe is to ſhow the Male-Adminiſtration 
of the Government, and the Dangers that have been 
coming, upon the Church ever ſince the Revolution 
ſo that it is plain, that he had no Thoughts of the 
Bl-fings of that D-liverance, nor any Diſlike to the 
Cunduct of thoſe Times, | 

My Lords, This Sermon was preach'd in a Place 
well choſen to attempt Miſchief in. He well knew 
that if he could raiſe an evil Spirit in this great 
City, it would do more Miſchiet than in another 
Place where he had often attempted it: But, 
God be thanked, he was diſappointed ; and he 
own'd himſelt in another Place, that he did not ex- 

ct the Thanks of the Court of Aldermen for it. 

I ſha!l take Notice of his Dedication, where he 
carries on the fame Deſign, and owns it on ſecond 
Thoughts. IIc's not only warm in preaching the 
Sermon; but in his Dedication he ſhows with what 
Spirit ke compoſed it: He ſays, That if honeft 
Gentlemen wwill fit ſtill, and give up their Cauſe for 
ont of Courage, or a juſt Senſe of the dangerous At- 
tempts of our Enemies, without the Spirit of Prophecy 
we may foretel what will become of our Conſtitution, 
«hen it i ſo vigorouſly attack*d from without, and 
% lazily defended from within. 

My Lords, I ſhall not explain the Meaning of 
thoſe Words, Sitting ſtill, and Want of Courage; 
but I cannot but take Notice of theſe Words, The 
wigoreus Atteck from without, and the lazy Defence 
em within, I would defire to know who the 
Doctor takes to be the Defender of the Faith; and 
who under that Defender is to protect the Church? 
It muſt neceſſarily be meant as a Reflection on her 
Majeſty, and upon thoſe that under her Authority 
are to take Care of the Church. The next Paſſage 
is a plain Confeſſion of his ſeditious Intentions, 
He tells us his Buſineſs was not to preach Peace, 
but to ſound the Trumpet. It a Miniſter will de- 
clare it, not to be his Duty to preach Peace, your 
Lordſhips will eaſily judge what his Intentions were. 

I know it is the Buſineſs of thoſe that are Proſe- 
lytes to this Gentleman, to give out that we deſign 
to narrow our Obedience to her Majeſty, But, 
my Lords, we are jar from it; and own the great- 
eſt Duty and Submiſſion to our Sovereign: But we 
cannot bear, that a Reflection ſhould be caſt upon 
the Reſiſtance that was us'd at the Revolution; and 
we hope your Lordſhips will never admit a Queſti- 
on to be rais* of the Legality of it. 

My Lords, The Acts of Settlement of the Crown 
depend upon that Legality : If that be illegal, the 
others in Conſequence are void; and tho* her Ma- 
ieity has an hereditary Right to the Crown, yet I 
take thoſe Acts to be her great Security; and I 
can make no Queſtion, but that if the Foundati- 
ons of thoſe Acts were ſhaken, the Doctor would 
loon find another hereditary Right to reſort to. 

My Lords, The Toleration is certainly ground- 
ed upon the beſt Principles, upon a Principle of 
Religion and a Principle of Policy. I think every 
Body will allow, that nothing can eſtabliſh Peace 
in a Kingdom ſo well, as the granting Eaſe and 
Quiet to Mens Conſciences. If they pay due Sub- 
miſſion to the Government, they ought not to be 
perſecuted for their Religion: It is for her Maje- 
ty*s Intereſt and Honour. For how can her Ma- 
jeſty be the Head of the Proteſtant Intereſt Abroad, 
if Proteſtants are not protected at Home? 

It was the Obſervation of the Lord Clarendon, in 
his Hiſtory, that ſome eminent Clergymen preſs'd 
ny * the Firſt to make Diſtinctions among 
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Perſons; and that by their Advice, his Embaſſador 
in France was order'd not to go to the Hugonot 
Churches there, as he us'd to do. He lays it as an 
Imputation on thoſe that gave the Advice; and 
makes this Remark, That it was with a Deſign of 
an Union with the Church of Rome; which prov? 
of very ill Conſequence to his Affairs at that Time. 
My Lords, We take it, that it is contrary to t 
Duty of any private Man to find Fault with a Law 
in Being, or to declaim againſt the Reaſonableneſs 
of the ſame ; it is raiſing in the People an ill Opi- 
nion of the Lawgivers, and the Adminiſtration. 
My Lords, There are ſome People, and I wiſh 


their Numbers do not increaſe, who will not allow 


the Church to be out of Danger, whilſt the Civil 


Magiſtrate has the Government of the Church. 
Theſe appear publickly; and in Print; they cancel 
the Queen's Supremacy, deny the Authority of the 
Laws, and erect a Church independent on the Civil 
Government, Of this Church I take the Doctor 
to be, and very properly for his Purpoſe ; for here 
he may thunder out his Bulls and Anathema's with- 
out Controul: Here is a Field for him to open his 
Commiſſion in, where he may found his Trumpet, 
and not preach: Peace. | 

But, my Lords, the Commons can never admit 
the Church, as eſtabliſhed by Law, to be in any 
Danger during her Majeſty's Adminiſtration 3 it 
being guarded by her Majeſty's Piety and Care of 
it z by the Reverend Biſhops, who are ſo diligent 
and watchful in their Functions; and which will 
always have the utmoſt Aſſiſtance of the Commons 
and your Lordſhips, to ſupport and maintain. As 
for their independent Church, I hope it will ever 
be in Danger ; and cannot but think that wholeſome 
Severities were very proper to be apply*d to the 
Broachers of ſuch ſeditious Doctrines; they are 
Popiſh Principles, and if they ſhould obtain here, 
would — bring in Popery along with them. 

My Lords, I cannot conclude, without taking 
Notice of a very unjuſt Reflection made upon the 
Commons in the Doctor's Anſwer, wherein he 
charges them with deſigning to reſtrain the Mi- 
niſters of the Goſpel from doing their Duty, in re- 
commending Piety and Virtue to their Auditors. 
Theſe are Doctrines ſo proper to come from the 
Pulpit, that thoſe that recommend them, will al- 
ways meet with the Countenance and Encourage- 
ment of the Houſe of Commons. But when a 
Clergyman acts contrary to his Function, and in- 
ſtead of reproving Vice and Immorality, takes up- 
on him to reproach the Government; when inſtead 
of preaching Peace, and Charity, and other moral 
Virtues, he takes upon him to raiſe Jcalouſics, fo- 
ment Diviſions, and ſtir up Sedition, tis high Time 
for the Juſtice of the Nation to put a Stop to it: 
As ſuch a Perſon, we charge Dr. Sacheverell, 
and think. we have made good our Charge, and 
cannot doubt your Lordſhips Juſtice upon the Ot- 
fender. 


And then the LORDS adjourned to their 
Houſe above. 


Thurſday, March 2. The Fourth Day. 


T HE Lords coming down into Weſtminſter- 
Hall, and being ſeated in the manner before- 
mentioned, Proclamation was made by the Serjeant 
at Arms as follows : EY 
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Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made : Henry 
Sacheverell, Doctor in Divinity, come forth, ſave 
thee and thy Bail, elſe thou borfeitelt thy Recog- 
nitance. 

The Doctor appearing at the Bar accordingly, 
with his Counſel as before: 

Lord Chancellor. Gentlemen of the Houſe of 
Commons, you may proceed in your Evidence, 


Y Lords, Your Lordſhips ad- 
| þ 3 journed Yeſterday, when the 
Commons were proceeding on their fourth Arti- 
cle, a Share of which Service was appointed to me : 
The Proofs, we inſiſt on, in Maintenance of this 
Part of our Charge, have been laid before you 
with great Exactneſs; and all the Enforcements 
they can well receive, have been already offer*d to 
you, by thoſe Gentlemen, that have gone before 
me; ſo that I find myſelf acquitted from giving 
your Lordſhips much Trouble upon it. 

The Charges contain'd in the precedent Articles, 
are particular and diſtinct ; of ſo high a Nature in 
themſelves, and of ſuch eminent Conſequence to her 
Majeſty and her Government, that we have held 
ourſelves obliged, to treat each of them, with all 
imaginable Clearneſs and Solemnity; and this, my 
Lords, from that true Zeal and neceſiary Concern, 
with which the Commons, upon this great Occaſi- 
on, are fo juſtly inſpired, for the Honour of her 
Maieſty, and the Proſperity of her Kingdoms. 

The Subject of this Article is laid down in gene- 
ral Poſitions, ſome of which are the Reſult and 
Conſequence of the former Articles ; and this will 
make it neceſſary to remind your Lordſhips of the 
Paſſages produced in Support of them: The Appli- 
cation of them, to the ſeveral Branches of this 
Charge, is eaſy and obvious: The further Paſſa- 
ges, that were Yetterday pointed out to you, are 
many in number, and the Aſſertions poſitive, ſcarce 
liable to any Conſtruct: us more innocent in them- 
ſelves, or more favourable for the Priſoner, than 
what hath been put upon them: But tho? the more 
flagrant Parts of the Priſoner's Diſcourſes have 
been diſtinguiſh'd to you, your Lordſhips can't 
fail of diſcerning that implacable Enmity that 
runs through the Whole : How little will your 
Lordſhips find in it of the Spirit of the Goſpel, 
of the Temper of a Chriſtian, or a good Subject, 
much leſs of a Meſſenger of Peace? No, my 
Lords, when the Heart is poiſoned, the Corruption 
will be diffuſed throughout; when Principles are 
delivered from the Pulpit, that ſtrike at the Root of 
the preſent Government, and our future Eſtabliſh- 
ment, and are taught as fundamental Rules both 
of Law and Conſcience ; what Kind of Proofs, what 
Exhortations are to be expected from ſuch a Preach- 
er? Surely, ſuch only, as you have heard from 
this Man, ſuch only, as may create univerſal Diſſa- 
tisfaction, will diſquiet the Minds, and tend to per- 
vert the Obedience of the Subjects; ſuch only, as 
ſhall be moſt likely to cheriſh and cultivate thoſe 
Seeds of Sedition, which, when ſufficiently propa- 
cated, and brought up to their full Growth, can 
terminate in nothing leſs than a total Deſtruc- 


tion, 


Mr. Lechmere, 


My Lords, 
I am now to acquaint you, That the Commons 
have gone through their Charge, wherein they have 
been heard by you with great Candour and Pati- 
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ence : And that imperfect View, which was the beſt 
I was able to give you, in opening the Charge, has 
been amply ſupply'd by the great Sufficiency of 
what has follow*d : And from thence, I think, I have 
good Grounds to ſay to your Lordſhips, that this 
Impeachment of the Commons in every Part of it 
is ſubſtantially and effectually mainrain'd. ; 

And now, my Lords, craving Leave of the Do- 
Ctor to borrow a Phraſe which ſtands at the Head 
of the laſt Paragraph of his Sermon, What is the 
Reſult of this Proceeding hitherto ? In opening the 
Charge, we conſider'd him in the Condition of 2 
Perſon accus'd; but the Proofs having been produc? 
and the Evidence being unqueſtionable, even from 
his own Mouth, and by the Endeavours of other 
Gentlemen, to whoſe Provinces the ſeveral Tasks 
have fallen, the falſe Colours of his Diſcourſe he. 
ing taken off, and his Scheme reduced to its true 
Conſiſtency, give me Leave to repreſent him to 
your Lordſhips in a true Light, — in his proper 
Colours. 

Your Lordſhips now ſee this Gentleman, under 
the Reign of the greateſt and beſt of Princes, that 
ever wore a Crown, whole Title to the Throne 
ſtands upon a more ſolid and indiſputable Founda- 
tion than that of any Prince upon Earth, guarded 
and defended by the beſt Laws in the World, and 
the intire Affection of all her true Subjects, and 
which none can draw in queſtion with any other 
Deſign than to weaken its Support : 

You ſee him, under an Eſtabliſhment and Con- 
ſtitution, excellently contrived and adapted to an- 
{wer all the good Ends of Government, and which 
has withſtood the open Aſſaults of arbitrary Prin- 
ces, and the more crafty Attempts of Papal En- 
croachments; and which, ſince the true Religion 
was eſtabliſhed among us, has been preſerved in 
deſpite of the Dangerous Endeavours of Papiſts, 
by dividing Proteſtants, to make Way for its De- 
ſtruction : A Conſtitution, which happily recovered 
itſelf at the Reſtoration, from the Confuſions and 
Diſorders which the horrid and deteſtable Proceed- 
ings of Faction and Uſurpation had thrown it into, 
and which after many Convulſions and Struggles, 
was providentially ſaved at the late happy Revolu- 
tion; and by the many good Laws paſs'd ſince that 
Time, ſtands now upon a firmer Foundation : To- 
gether with the moſt comfortable Proſpect of Se- 
curity to all Poſterity, by the Settlement of the 
Crown in the Proteſtant Line, 

Your Lordſhips have found this Perſon, at a 
Time when the Church of England as by Law eſta- 
bliſh'd, is in perfect Proſperity and Safety at Home, 
and in higher Reputation Abroad, than in any Age 
that has gone before it; at a Time when the Nation 
enjoys Peace and Tranquility, and all the good Et- 
fects of a prudent and fucceſsful Adminiſtration, 
demonſtrated by the Harmony and unanimous En- 
deavours of all her Majeſty's true Subjects to ſup- 

rt it; 

In the moſt ſolemn and publick Manner, Ievcl- 
ling the moſt virulent Diſcourſe againft her Maje- 
ſty's Title to the Crown, and againſt our preſent 
Eſtabliſhment, and calculated to favour the Pre- 
tenſion of another. 

Your Lordſhips find in it the ſame Principles re- 
viv'd and avow'd in the ſame dangerous Extent by 
him, as in a late Reign by the profeſs'd Inſtru- 
ments of Popery and Arbitrary Power, and apply*d 
in Condemnation of the glorious Work of the 
— happy Revolution, which delivered us from 
them. 


Your 
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Your Lordſhips have found him arraigning the 
Honour of her Majeſty and her Parliament, aſper- 
fing her Adminiſtration both in Church and State, 
ind with all imaginable Ardour and Vehemence 
tiring up Sedition, and exhorting to Rebellion; 
ind that in the Name of Almighty God, as a Per- 
ſon commiſſioned from Heaven to that End, and 
in the moſt profane and proſtitute Manner abu- 
ing and wrelting Scriptures to thoſe impious Pur- 

es. 

Ti on thoſe Grounds, that the Commons have 
charged the Crimes to have been committed by him 
with an Intent to undermine her Majeſty's Govern- 
nent, and to ſtir up Arms and Violence: And do 
your Lordſhips want further Evidence of this ? Let 
us remind you of the Rebellion that has been rais'd, 
and that High Treaſon that was committed, the laſt 
Nizht, by thoſe Perſons who abet the Priſoner ! 

can't aggravate the Offence ; your Lordſhi 
will duly conſider the Height and Quality of it, 
you will think of a Satisfaction ſuitable to that, and 
to the juſt Expectation of the Commons. 


My Lords, 

The Nature and Length of this Proceeding ha- 
ving occaſion*d many Interruptions, we are yet aſ- 
fur, that no Miſconſtruction will be permitted 
by your Lordſhips, of what may have fallen from 
my of us. We likewiſe take Notice to your Lord- 
ſhips, that the Commons have very readily acqui- 
eſced in your Appointment of Counſel to aſſiſt the 
Priſoner, Your Lordſhips informed us in the Be- 
ginning of the Cauſe, that you did this in great 
B-nignity to him, in aſſigning him thoſe Counſel 
which he himſelf had ask*d, and doubtleſs ſuch 
a5 are according to his own Heart's Deſire : And 
the Commons are aſſured, that thoſe Gentlemen 
will underſtand that Regard which is due to the 
Nature of this Cauſe, and to the Dignity of a Pro- 
cceding wherein the Commons of Great Britain 
appear as Proſecutors, 

The Commons conceive, they have Reaſon to 

take great Satisfaction from this Proceeding, where- 
by they have the Opportunity in the moſt ſolemn 
Manner, before the moſt Auguſt Judicature in the 
World, to aſſert the Freedom and Excellency of 
our Government, and the Juſtice of the preſent 
Eſtabliſhment : This ſingle Conſideration ſhews 
your Lordſhips of what Malignity the Priſo- 
ner is capable, who has thus ſet himſelf to diſor- 
cer and deſtroy fo happy and ſo beautiful a Conſti- 
tution, 
We defire to put your Lordſhips in Mind of 
thoſe Felicities, which in our Opinions, accompany 
this Proſccution z when we ſee ſo many of your 
Lordſhips the Judges of this great Cauſe, who had ſo 
great a Share in that Deliverance which we are now 
called upon to vindicate; ſo many others of your 
Lordſhips, the Sons of thoſe Fathers, who joined 
in it; and who have the ſame Blood till running 
in your Lordſhips Veins. And when we conſider 
that firm and ſteady Zeal which every one of your 
Lordſhips have ſhewn in Support of the preſent 
Settlement, what Doubt can we entertain of your 
moſt impartial Juſtice ? 

We further obſerve it, as the great Security of 
our Impeachment, That no Endeavours can prevail 
to prevent your Judgment upon it, nor any — 
lucceed to defeat its Effects. 

And on t'other Hand, we have before our Eyes 
the many good Conſequences, which that Part 
which the Commons have taken on themſelves, 
will certainly produce; that Strength and Vigour 
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*twill add to the great Affairs of the Kingdom, and 
of all E , at this critical Juncture, when the 
World ſhall ſee that the Commons of Great Br-- 
tain, who have been ſo unanimous in D-fence and 
Support of the common Cauſe of Peace and Li- 
berty Abroad, are thus zealous to find cut and ex- 
tirpate that malignant Humour, which alone can en- 
danger it at Home; that whilſt the common Op- 
preſſor feels the Effects of her Majeſty's Arms, the 
inteſtine Enemies of the Nation, and of her Go- 
vernment, (in the Inſtance of the priſoner) may ſee 
and conſider the Force and Weight of the higheſt 
Reſentment of the Commons. 

Thoſe good Effects will receive yet greater En- 
forcements from your Lordſhips Judgment; which, 
when it becomes publick, will be an effectual Con- 
futation, or an unanſwerable Treatiſe againſt the 
peſtilent Doctrines advanc'd by the Priſoner. 

The Firmneſs of your Proceedings will give the 
ſame Steadineſs and Vigour to all other Parts of the 
Adminiſtration, which will henceforward ſtrive to 
imitate your Lordſkips in fo great an Example; and 
*rwill ſtrike due Terror on thofe Minds, in which 
the ſame deſtructive Errors have taken Root. 

And, my Lords, What Comfort and Peace muſt 
it bring to all her Majeſty's faithful Subjects, to fee 
her Majeſty's undoubred Title, the Wiſdom of her 
Adminiſtration, and the Proteſtant Succeſſion, ſo 
— ſupported by your Lordſhips Judg- 
ment! | 

My Lords, We have thought it neceſſary, in Diſ- 
charge of the great Truſt repoſed in us by the Com- 
mons, to go through the whole Charge together, 
that your Lordſhips might have it intire. I am now 
only to add, That they do reſerve to themſelves the 
Liberty of replying to what ſhall be offered on be- 
half of the Priſoner, and of every other legal Ad- 
vantage that ſhall ariſe to them in the Progreſs of 
their Impeachment. 


Lord Chancellor. Gentlemen of the Houſe of 
Commons, Have you gone through the Charge ? 

Mr. Lechmere. My Lords, we have. 

Lord Chancellor. Then you that are appointed 
Counſel for Doctor Sacheverell, may proceed to his 
Defence. 

Sir Simon Harcourt, My Lords, There having 
been already three whole Days ſpent by the Gentle- 
men of the Houſe of Commons in Maintenance of 
their Charge; and this Day being ſo far ſpent, Iam 
bound in Duty humbly to repreſent to your Lord- 
ſhips, that it will be impoſſible for us to go through 
the very firſt Article, ſo as to finiſh in any reaſon- 
able Time. My Lords, We humbly expect your 
Lordſhips Commands. 

Lords. Go on, go on. 

Sir Simon Harcourt, My Lords, We muſt receive 
your Lordſhips Commands. We think it of great 
Importance to go through the firſt Article at once, if 
your Lordſhips pleaſe to give us Leave. 


Then the LORDS adjourned to their Houſe 


above. 


Friday, March 3. The Fifth Day. 


HE Lords coming down into Weftm:inſter- 

hall, and being ſeated in the Manner b-fore- 
mention*d, Proclamatiag was made by the S-rjeant 
at Arms as follows: 


Our 
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Our Sovereign Lady the Queen doth ſtrictly 
charge and command all Manner of Perſons to keep 
Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Henry 
Sacheverell, Doctor in Divinity, come forth, ſave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. | | 

The Doctor appearing at the Bar accordingly, 
with his Counſel, as before : 

Lord Chancellor. Gentlemen, you that are Coun- 
ſel for the Priſoner, may proceed to his Defence. 


Sir Simon Harcourt. AY it pleaſe your Lord- 
| M ſhips, I am Counſel for 
Doctor Sacheverell, who ſtands impeached in the 
Name of all the Commons of Great Britain of 
High Crimes and Miſdemeanors. The Crimes ſup- 
poſed to have been committed by him are contain'd 
in four Articles. I beg leave to poſtpone the three 
laſt, without mentioning any Thing of them, till 
we have all concluded what we have to offer and 
lay before your Lordſhips, as to the ſeveral Charges 
contain*d in the firſt ; and endeavour'd to ſatisfy 
your Lordſhips, That notwithſtanding what has 
been objected by the Gentlemen of the Houſe of 
Commons againſt the Doctor, in Maintenance of 
that Article, he is an innocent Man. The firſt Ar- 
ticle contains three diſtin&t Charges; we ſhall pro- 
ceed on them as they lie in Order. The firſt of 
them is, That he ſuggeſts and maintains, that 
* the neceſſary Means uſed to bring about the late 
* happy Revolurion were odious and unjuſtifiable“. 
Your ar have been inform'd, that by this 
Expreſſion of, The neceſſary Means, mention'd in 
the firſt Article, the Gentlemen of the Houſe of 
Commons intend his late Majeſty's glorious Enter- 
prize for delivering thi: Kingdom from Popery and 
arbitrary Power, and the Subjects of this Realm 
well affected to their Country, joining with, and 
aſſiſting him in that Enterprize. In a ſhorter De- 
ſcription, it has been expla:n*d, that theſe neceſſary 
Means were the Subjects Reſiſtance to their untor- 
tunate Prince then up the Throne. Of this Re- 
ſiſtance the Doctor has made no Mention in his Ser- 


mon. He has, indeed, affirm'd the utter Illegality |. 


of Reſiſtance on any Pretence whatſoever to the 
Supreme Power ; but it can't be pretended, there 
was any ſuch Reſiſtance uſed at the Revolution. 
The Supreme Power in this Kingdom 1s the Le- 
giſlative Power; and the Revolution took Effect by 
the Lords and Commons concurring and aſſiſting in 
it. Whatever therefore the Doctor has aſſerted of 
the utter Illegality of Reſiſtance, his Aſſertion being 
applied to the Supreme Power, can't relate to any 
Reſiſtance uſed at the Revolution; and conſequently 
can't be an Affirmance, that ſuch Reſiſtance, or 
ſuch neceſſary Means, were odious and unjuſtifiable. 
One of the learned Gentlemen, who ſpoke the 
third Day of this Trial, in Maintenance of the 
laſt Article, concur*d with me in this; and object- 
ed it to the Doctor, That he had guarded himſelf, 
by confining his Aſſertion to the Supreme Power; 
and that he had not averr'd the utter Illegality of 
Reſiſtance to the _ But had he in expreſs 
Terms affirm'd the Unlawfulneſs of ſuch Reſiſtance, 
yet by the ſame Arguments which have been uſed, 
the Doctor would have been told, he had been 
preaching a ſlaviſh Doctrine. My Lords, another 
Gentleman of the Houſe of Commons (I think there 
were but two of them who took Notice of this 
Expreſſion of the Doctor's of the Supreme Porver) 
obſerv'd, that the Doctor had aſſerted the Illegality 
of Reſiſtance to the Supreme Power on any Pretence 
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whatſoever ; which Power he admitted 
giſlative; and declared, if the Doctor he ker 
meant that Power, he ſhould not have differ'd fro 
him ; and without doubt, your Lordſhips ang ” 
Perſons will concur with him in this, that tis ut 
terly unlawful to reſiſt the Supreme Power. Bur 
that Gentleman being ſatisfy*d, that tho* the Doctor 
expreſly mention*d the Supreme Power, which i; 
the Legiſlative, yet he certainly intended the Su. 
preme executive Power, concluded he was guilty 
of this Charge in the firſt Article; and mention“ 
it as an Inſtance of the great Mercy and Lenity of 
the Houſe of Commons, that they had not pro- 
ceeded againſt him for High Treaſon, as a Parſon 
in one of the late Reigns was proſecuted for Words 
which he thought leſs offenſive and dangerous than 
this Aſſertion preached by Dr. Sacheverell. And yet 
that Gentleman was pleaſcd ro ſay, That had a B. 
ſenter, whoſe Affection to the Government was un- 
ſuſpected, exprefs*d himſ-lf as the Doctor did, che 
Gentlemen of the Houſe of Commons would not 
have thought fit to have proſecuted him, That 
Caſe which was alluded to, I rake to he the Cafe of 
Mr. Roſcwell, a Nonconformiit Miniſter, He was 
indicted in the 36 Car, II. for Words fpoke by 
him in a Sermon preach*d at a Meeting-houſe, 
*Twas a Proſecution carricd on through the Vio- 
lence of thoſe Times, and generally detcſted, 
He was convicted ; but on cooler Theughts, and 
Conſideration of the Uncertainty in his Expreſſions, 
that they could not amount to ſuch a Crime as he 
ſtood charged with, Judgment was arreſted, and 
Mr. Refwell was diſcharg'd. Another learned Ger- 
tleman who open'd the Charge, was of Opinicn, 
that the Doctor, in his Aſſertion of the Tilegaliry of 
Reſiſtance to the Supreme Power, does rally nci- 
ther mean the Legiſlative nor executive Power, but 
that he had the Pretender in his View. Tuis is 
diving into the Secrets of his Heart, and ſcarching 
into his Thoughts, which God only knows. This 
was urg*d, to avoid the ſtrange Inconſiſtency, in 
concluding, that the Doctor was endeavouring to 
undermine the Government, by preaching up the 
utter Illegality of reſiſting it. 

My Lords, If there be a double Senſe, in either 
of which thoſe Words are equally capable of being 
underſtood ; if in one Senſe the Doctor's Aſſortion 
be undeniably clear, but in the other ſome Doubt 
might ariſe, whether his Words be criminal or not, 
the Law of England is more merciful than to make 
any Man a Criminal, by conſtruing his Words 
againſt the natural Import of them, in the wort: 
Senſe, This is the great Juſtice and Clemency oi 
our Law, in every Man's Caſe, But ſome Perſons 
are intitled to have a more favourable Conſtruction 
put on all their Words and Actions, than others arc; 
ſuch as Perſons acting in the Execution of their 
Offices, in Obedience to Authority, or by a Com- 
miſſion from the Crown; ſuch Perſons are look'd 
upon as under the immediate Protection and Care 
of the Law : How much more reaſonable is it, that 
Miniſters of the Goſpel, who have their Conimiſſion 
from God, and ſpeak in the Name of God, ſhould 
have the moſt candid Interpretation made of what- 
ever they ſay? This, I am perſuaded, was one 0: 
the chiefeſt Reaſons which in the Caſe of Mr. A 
well allay d the Rage of that Reign; and at that Lin 
obtained Mercy for him, though a Nonconformitt 
Miniſter under a Conviction of High Treaſon. * 1 1 
a hard Fate attends this unhappy Gentleman, if he 
muſt inevitably lie under the Imputation of being 
thought an Enemy to the Revolution, and to ou! 
preſent happy Eftabliſhmenc on that ae" 


had really 


t Evidence will your Lordſhips expect he 
5 produce to clear himſelf? He us ſhown his 
Submiſſion to the Revolution, from the firſt Mo- 
ment his Years made him capable of doing fo. He 
has given all the publick Teſtimonies of his Fidelity 
and Affection to the laſt Reign, as well as the pre- 
ſent, which the Government has at any Time requir'd 
from the moſt ſuſpected Perſons. He has taken 
che Oath of Allegiance, ſigned the Aſſociation, and 
took the Abjuration. *Tis a miſerable Caſe any 
Man is in, if after he has taken the Abjuration, the 
utmoſt which is requir'd, he ſhall ſtil] be told, he 
hath indeed abjur*d the Pretender, but hath not yet 
forgot him. If neither the Inoffenſiveneis of the 
Doctor's Behaviour, neither his Words, nor Oaths 
can fatisfy; if after all theſe Demonſtrations the 
Doctor has given of his Fidelity, he is ſtill liable to 
be cenſured, what Satisfaction 1s it poſſible for him 
to give ? 

My Lords, If the Manner of this ſolemn Proſe- 
cution has not alter*d the Nature of Things, I hope 
| may inſiſt, without putting in a Claim of Right 
in Behalf of all the factious and ſeditious People in 
the Kingdom to revile the Government at Pleaſure, 
That by the happy Conſtitution under which we 
live, a Subject of England is not to be made crimi- 
ral by a labour*d Conſtruction of doubtful Words; 
or when that can't ſerve, by departing from his 
Words, and reſorting to his Meaning. Too many 
Inſtances there were of this Nature before the late 
happy Revolution; but that put an End to ſuch 
arbitrary Conſtructions. 

might trouble your Lordſhips on this Head with 
Multitudes of Authorities ; but I ſhall mention 
only one : *Tis an Authority of your Lordſhips, up- 
on a Writ of Error, immediately after the Revolu- 
tion; Sir Samuel Barnardiſton's Caſe ; and I beg 
Leave to refer to your Lordſhips Journal, May 14, 
1689, *Twas that Gentleman's Misfortune to be 
called in Queſtion in the Reign of King Charles the 
Second (Hill. Term 1683.) for writing ſome Let- 
ters ſuppoſed to be ſeditious, and highly reflecting 
on the Government, and the publick Juſtice of the 
Nation at that Time. Upon his Trial he was repre- 
ſented as a ſeditious Man, and one of a turbulent 
Spirit; and being ſo painted by the Chief Juſtice 
who try'd him, tho* his Actions were inoffenſive; 
notwithſtanding his Innocence, a Verdict was ob- 
tain'd againſt him; and when he came to receive 
Judgment, not being look*d upon as an inconſidera- 
ble Man, nor as a Tool of his Parry, but as one of 
the Heads of it, a Fine of ten thouſand Pounds 
was ſet on him. I beg Leave to lay before your 
Lordſhips what you did in that Caſe. Your Lord- 
ſhips reverſed that Judgment; and as a glorious In- 
ſtance of your Juttice, not contenting yourſelves 
with the Right you had done in the Caſe then be- 
tore you, at the ſame Time provided, as far as was 
poſſible, that no innocent Perſon, in After-A 
might ſuffer Wrong. Your Lordſhips therefore, 
in an extraordinary Manner, order*d the Reaſons of 
your Judgment to be entered in your Journal, and 
they are enter*d in the following Words: * Firſt, 
The Intormation in this Caſe being grounded up- 
on Letters, which in themſelves were not crimi- 
tal, but made fo by Innuendo's, your Lordſhips 
declared, that Innuendo's, or ſuppos'd, or forc'd 
Conſtructions, ought not to be allow'd ; for all 
* Accuſations ſhould be plain, and the Crimes aſ- 
* certained®”, My Lords, I hope it's unneceſſary to 
my preſent Purpoſe, to read to you the ſecond Rea- 
on; but as it was another Inſtance of your Lord- 
ſkips Juſtice, which ought never to be forgot, I 
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ſhall take the Liberty of doing it: It relates to the 
Fine of ten thouſand Pounds. Tho' Sir Samuel 
Barnardiſton was a Gentleman of a very conſiderable 
Eſtate, your Lordſhips declared, < Szcondly, That 
this Fine of ten thouſand Pounds is exorbitant, 
e and exceſſive, and not warranted by legal Prece- 
dent in former Ages; for all Fines ougat to be 
« with a Salvo contenemento ſus, and not to the 
« Party's Ruin”. Theſe were your Lordſhips De- 
clarations in that Cate. If there be any Uncertainty 
or Doubt in the Doctor's Expreſſions, your Lord- 
ſhips, I hope, will put the moſt favourable Con- 
ſtruction on them. What I have hitherto offer'd is, 
with Relation to theſe Words, The Supreme Porver; 
but that which I take to be the main Ol/ection in this 
Caſe, is, that the Doctor's Aſſertion of the Illegality 
of Reſiſtance muſt be neceſſarily underſ.ood with Re- 
ference to the executive Power. And 1t it be utterly 
illegal, in any Caſe, upon any Pretence whatſoever, 
then 'twas unlawful at the Revolution; and from 
thence the Conſequence is drawn, That the Doctor 
is guilty of this firſt Charge, of maintaining, That 
the neceſſary Means uſed to bring about the happy 
Revolution were odious and unjuſtifiable. This I take 
ro. be the Force of the Objection. 

My Lords, I admit the Doctor has in general 
Terms aſſerted this Propoſition of the IIlegality of 
Reſiſtance to the Supreme Power on any Pretence 
whatſoever; and yet I am not altogether withour 
Hopes, but that I ſhall be able to ſatisfy even the 
Gentlemen of the Houſe of Commons, wictier 
that Expreſſion be underſtood of the Legiſlative, or 
Executive Power, that he is an innocent Man, not- 
withſtanding that Aſſertion. | 

My Lords, There is nothing further from our 
Hearts, nor is any Thing leſs neceſſary to the Dctol's 
Defence, than for us to diſpute or to call in Q :c- 
ſtion the Juſtice of the Revolution. We are ſo far 
from it, that we look on ourſelves to be arguing 
for it, whilſt we are endeavouring to ſhow your 
Lordſhips, that the Reſiſtance uſed at the Revolu- 
tion is not inconſiſtent with the Doctrine of the 
Church of England, and with the Law of England ; 
and that the Doctor utes no other Language than 
what they both ſpzak. When your Lordihips have 
laid aſide what was urg'd the ſecond Day, to ſhow 
the Juſtice of the Revolution, and to aggravate the 
Doctor's Offence, ſuppoſing him guilty, this Mat- 
ter will lie in a very narrow Compals; and I am in 
Hopes there will not appear to be ſo great a Diffe- 
rence as hath been repreſented, between the Dottor, 
in his Aﬀertion concerning the Illegality of Re- 
ſiſtance, and ſome of the Gentlemen of the Houſe 
of Commons. I can't ſay, that I differ from many 
of them in their Notions of Allegiance, as ſtated 
the ſecond Day of this Trial. | 

My Lords, The firſt Thing on which I humbly 
infiſt, ſuppoſing this general Aſſertion to relate to 
the Supreme Executive Power, is, that the Doctor 
has not in any Part of his Sermon apply*d it to the 
particular Caſe of the Revolution. 

*T was inſiſted on the firſt Day, That he had not 
only aſſerted the utter Illegality of Reſiſtance to 
the Supreme Power, on any Pretence whattoever 
but 410 that he had expreſly affirm'd, that the Re- 
volution was not ſuch à Caſe, as ought to be ex- 
cepted out of his general Rule. This I deny : It 
ſuch an reſſion can be found in the Doctor's 
Sermon, I ſhall think no Puniſhment too great tor 
him. *Tis one Thing, expreily to affirm the Reve- 
lution is ſuch a Cafe as ought not to be excepted out 
of the general Rule; and another Thing, not to 
make the Exception. The Apofic, who in ge- 


neral 
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neral Terms injoins the Duties of Obedience and 
Non Reſiſtance to the Higher Powers, makes no 


Exception when he lays down thoſe Precepts; nor 


{on the other Side) does he ſay, no ſuch Caſe can 
ever happen, wherein Obedience 1s not to be paid, 
or Reſiſtance not to be made. He is filent in that 
Matter; and the Doctor's Expreſſion, in this Caſe, 
is agreeable with that of the Apoſtle. To prove 
the Doctor guilty of this firſt Charge, and that he 
had directly applied his General Rule of the Ille- 
gality of Reſiſtance to the Supreme Power, to the 
particular Caſe of the Revolution, a learned Gen- 
tleman, (whoſe Province it was to maintain the 
firſt Article) on the ſecond Day of this Trial, 
firſt ſtated to your Lordſhips the Page wherein the 
Doctor mentions the utter Illegality of Reſiſtance, 
and read that Paſſage in the following Words : 
The grand Security of our Government, and the 
« very Pillar upon which it ſtands, is founded 
upon the ſteady Belief of the Subjects Obligation 
«* to an abſolute and unconditional Obedience to 
« the Supreme Power, in all Things lawful, and 
« the utter Illegality of Reſiſtance upon any Pre- 
„ tence whatſoever.” And then, ſays he, the Do- 
ctor goes on, and ſays, Our Adverſaries think 
they effectually ſtop our Mouths, and have us 
« ſure and unanſwerable on this Point, when they 
« urge the Revolution of this Day in their De- 
« fence”, This might very reaſonably make an 
Impreſſion upon your Lordſhips, not comparing 
thoſe ſeveral Paſſages in the Doctor's Sermon, at the 
ſame Time that Objection was made. But I beg 
your Lordſhips will obſerve the Diſtance of theſe 
two Paſſages from each other, between twenty 
and thirty Lines, in which ſeveral diſtin and in- 
tire Sentences are contain*d, to which that laſt Paſ- 
tage of Our Adverſaries, &c. plainly relates. The 
next Method uſed to prove the Doctor guilty, 
was, by taking the Paſſage in itſelf, independently, 


from any other; and this I own to be the true way 


of conſidering it: And taking it thus, tis object- 
ed, If in no Caſe whatſoever *tis lawtul to reſiſt, 
*rwas then unlawful ++ the Revolution. Such a Do- 
ctrine muſt be a laviſh Doctrine. An unlimited 
Paſſive Obedience and Non-Reſiſtance is a laviſh 
Notion. | 

My Lords, Dr. Sacheverell does not contend for 
itz nor is there any Thing mentioned in his Ser- 
mon, of ſuch an Obedience or Non-Reſiſtance. 
There is but this ſmall Difference between the Gen- 
tlemen of the Houſe of Commons, who think this 
Expreſſion ſo highly Criminal, and the Doctor, 
who ſtill conceives it to be otherwiſe z; whether, 
when the General Rule of Obedience is taught, the 
particular Exceptions, which may be made out of 
that Rule, are always to be expreſſed ; or whether, 
when the General Rule is laid down, the particular 
Exceptions, which might be made out of that Rule, 
are not more properly to be underſtood or im- 

lied, 

. I humbly ge- my Lords, that extraordi- 
nary Caſes, Caſes of Neceſſity, are always implied, 
though not expreſs'd, in the General Rule. Such a 
Caſe undoubtedly the Revolution was, when our 
late unhappy Sovereign, then upon the Throne, 
miſled by Evil Counſellors, endeavour'd to ſubvert 
and extirpate the Proteſtant Religion, and the Laws 
and Liberties of the Kingdom, The general Rule 
ought always to be preſſed; but the Exceptions of 
extraordinary Caſes, of Caſes of Neceſſity, are ne- 
ver particularly to be ſtated. To point out every 
ſuch Caſe before-hand, is as impoſlible, as it is for 


a Man in his Senſes not to eive plai 

ſuch a Caſe happens. en Pally when 
Every Miniſter of the Goſpel is. ſufficiently in 

ſtructed from the Doctrine of his Church fro l 
the written Laws of the Land, and the Fe of 
God, to preſs the general Duty of Obedience; but 
ſuch extraordinary Caſes, wherein Reſiſtance is law. 
ful, wherein it becomes an indiſpenſible Duty, are 
no where laid down. The fame Apoſtle, wic in. 
joins Obedience and Non-Reſiſtance to the higher 
Powers, commands alto Servants to obey their Ma. 
ſters, and Children their Parents, in all Things: 
Notwithſtanding which general Precepts, an 
Caſes may happen, wherein it may be not on! 

unfit, but ſinful for Servants to obey their Maſter: 

or Children their Parents. And yet the Apoftle 
never thought it proper to ſtate, or mention thoſe 
Caſes, but contented himſelf to preſs the Duty of 
Subjection in general, leaving ſuch Caſes (when 
they happen*d) to juſtify themſelves. | 

Such Cafes, my Lords, with reſpect to Reſiſtance 
againſt the Supreme Power, are no way fit to be 
conſider'd, but in Parliament; and even the Parlia- 
ment itſelf hath never yet thought fit otherways to 
conſider them, than by way of Retroſpect, to juſtify 
what had of Neceſſity been done in thoſe Cafes , 
but never went ſo far as to enumerate the Caſes of 
that kind, which might happen for the future, 
wherein it might be lawful for the Subjet to re- 
ſiſt ; nothing being more evident, than that the Sub- 
jects would be, ſome time or other, thereby tempted 
to exceed their juſt Liberty. 

I beg Leave to cloſe what I have humbly offer'4 
to your Lordſhips on this Head, with an Obſerva- 
tion I borrow from Mr, Pym, at his delivering the 
Charge againſt Dr. Manwaring. Mr. Pym, ſpeaking 
of the Dutchy of Nermandy, obſerves, that that 
Dutchy having been oppreſſed with ſome Grievan- 
ces, contrary to their Franchiſes, male their Com- 
plaint to Lewis the Tenth z who, by his Charter, 
acknowledging the Right and Cuſtom of the Coun- 
try, and that they had been unjuſtly gricv'd, did 
grant and provide, That from thenceforward they 
ſhould be free from all Subſidies and Exactions to 
be impoſed by him, and his Succeſſors, yet with 
this Clauſe, Unleſs when great Neceſſity requires: 
Which ſmall Exception, Mr. Pym obſerv'd, had de- 
vour*d all their Immunities granted by that Charter, 
I think I may as reaſonably conclude, That if Cler- 
gymen, or others, in their Sermons, Writings, or 
publick Diſcourſes, inſtead of- preaching up the 
general Rule of Obedience, are permitted to ſtate 
the ſeveral extraordinary Caſes, which may arile, 
the ſeveral excepted Caſes which, notwithſtanding 
the general Rule, are implied; ſuch Exceptions 
will in time devour all Allegiance. 

Having thus ſtated to your Lordſhips the Que- 
ſtion between us, Whether ſuch excepted Cales as 
the Revolution was, are not more proper to be left 
as implied, than to be expreſo'd, when the general 
Duty of Obedience is taught; I ſhall endeavour to 
fatisfy your Lordſhips, Firſt, That the Doctor's 
Aſſertion of the [legality of Reſiſtance to the Su. 
preme Power on any Pretence whatſoever, in general 
Terms, without expreſſing any Exception, or that 
any Exception is to be made, is warranted by the 
Authority of the Church of England: And, Se- 
condly, That his Manner of Expreſſion is agrec- 
able to the Law of England. | 

Firſt, That 'tis warranted by the Authority of 
the Church, Your Lordſhips were informed, on 
the firſt Day of this Trial, with how much Bra- 

very 
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yery even our Popiſh Anceſtors aſſerted the Legality 
and indiſpenſible Duty of Reſiſtance, whenever they 
thought the Liberty of their Country requir'd it; 
but that at the Reformation, when Truth began to 
ſhine our, then it became evident, that this Notion 
of the Illegality of Reſiſtance was a flaviſh Doc- 
trine. The learned Gentleman undoubtedly pitch*d 
en a very proper Time to begin his Search after 
Truth; and from thence I ſhall endeavour to trace 
” One very early Authority I find; it was indeed 
in the Dawn of the Reformation, in a Book inti- 
tled, A neceſſary Doctrine and Erudition for any 
Chriſtian Man; publiſh*d by the King's Command, 
24 H. VIII. *T'was a Treatiſe compoſed by the 
Direction of Cranmer, by Ridley, Redmayn, and 
other very great and learned Men, I find it high- 
ly commended in the Hiſtory of the Reformation, 
Part 1. Book 3. Page 286. The Reverend Author 
of that Hiſtory gives an Account how well the Re- 
formers were imploy*d, (Ann. 1540.) though not 
in the way of Convocation : That a ſelect Num- 
ber of them ſat by Virtue of a Commiſſion from 
the King, confirmed in Parliament ; and that their 
firſt Work was to draw up a Declaration of the 
Chriſtian Doctrine, for the neceſſary Erudition of a 
Chriſtian Man; and (Pa. 293.) that *twas finiſh*d 
and ſet forth, with a Preface, written by thoſe of 
the Clergy who had been imploy'd in it, declaring 
with what Care they had examined the Scriptures, 
and the antient Doctors, out of whom they had 
faithfully gather*d that Expoſition of the Chriſtian 
Faith. In this Treatiſe I find theſe Paſſages. In 
the Expoſition of the Fifth Commandment : And 
« by this Commandment alſo, Subjects be bound 
« not to withdraw their Fealty, Truth, Love, and 
« Obedience towards their Prince, for any Cauſe 
« whatſoever it be; nor for any Cauſe they may 
« conſpire againſt his Perſon, nor do any Thing 
« towards the Hindrance or Hurt thereof, nor of 
« his Eſtate.” In the Expoſition of the Sixth 
Commandment: ** Moreover, no Subjects may 
« draw their Swords againſt their Prince, for any 
« Cauſe whatſoever it be.“ The Reverend Fa- 
ther of our Church, to whom the Publick is fo 
much indebted for that excellent Hiſtory of the 
Reformation, and who has receiv*d the juſt Thanks 
of both Houſes of Parliament for it, (Page 291.) 
declares thoſe Expoſitions of the Commandments 
to be very profitable. 

My Lords, Tho' the Treatiſe, in which I find 
theſe Expoſitions, was publiſnh'd in a Popiſh Reign, 
yet (as an undeniable — that the Doctrine 
of Non- Reſiſtance, there taught, is a Proteſtant 
Doctrine) I ſhall ſhew your Lordſhips, the Reve- 
rend Author of the Hiſtory of the Reformation has 
himſelf aſſerted it, in much ſtronger Terms, than 
Doctor Sacheverel has done. In Edward the Sixth's 
Time, the glorious Light of the Goſpel ſhone 
out. The firſt Book of the Homilies, prepar'd by 
the Clergy, was then publiſhed by the Royal Au- 
thority z in which were three Parts of a Homily, 
or rather three diſtinct Homilies of Obedience: 
In one cf which is the Paſſage mentioned in the 
Doctor's Anſwer, © Here, good People, mark 
« diligently : It is not lawful for Inferiors, and 
« Subjects, in any Caſe, to reſiſt and ſtand againſt 
the ſuperior Powers; for St. Paul's Words be 
plain, that whoſoever withſtandeth, ſhall get to 
« themſelves Damnation; for whoſoever withſtand- 
« eth, withſtandeth the Ordinance of God.” In 
on Mary's Reign, the Light of the Goſpel was 

- and the Darkneſs of Popery again over- 
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owns the Nation, Reſiſtance to Princes being 4 
octrine of the Church of Rome, your Lordſhips 
will not expect any authentick Evidence to be pro- 
duced out of that Reign, in Maintenance of the 
Doctrine of Non-Reſiſtance, * 

When Queen Elizabeth came to the Crown, the 
Truth of the Goſpel ſhone forth in its full Luſtre, 
and then ſix Homilies were added to the other 
three againſt Diſobedience and wilful Rebellion; 
in which your Lordſhips will find many Paſſages, 
wherein the Duty of Non-Reſiſtance is preſſed and 
inculcated, in much ſtronger Terms than it hath 
been aſſerted by Dr. Sacheverell, In that glorious 
Reign, the Thirty-nine Articles of our Religion 
were agreed upon by the Archbiſhops and Biſhops 
of both Provinces, and the Clergy in Convoca- 
tionz by the 35th of which, the Homilies are 
declared to contain à Godly and Wholeſome Doctrine, 
and are order'd to be read in Churches, by the Mi- 
niſters, diligently and diſtinctly, that they may be 
underſtood of the People. In the thirteenth Year 
of that Reign, a further Sanction was given to the 
Homilies ; the Thirty-nine Articles were then con- 
firm'd, and every Perſon in Holy Orders, to be ad- 
mitted to any Benefice with Cure, was required 

by Act of Parliament made in that Year) to Sub- 
cribe and Read them in the Church, and declare 


his unfeigned Aſſent thereto. 


My Lords, We have now a moſt gracious Sove- 
reign on the Throne, as far ſurpaſling her renown'd 
Predeceſſor Queen Elizabeth, in the effectual Sup- 
pu ſhe gives to the Proteſtant Intereſt, and in 

er pious Care for the perpetual Security of the 
Church of England, as in all the other Succeſſes 
and Glories of her Reign. In this Reign, a per- 
tual Sanction 1s given to the Books of the Hom:- 
ies, by inſerting in the Act of Union the Act made 
13 Elix. which confirms the Thirty-nine Articles; 
by the 35th of which, the Doctrine of the Church 
(taught in the Homilies) is approv'd; and decla- 
ring that Act, 13 Eliz. to be an eſſential and fun- 
damental Part of the Af of Union : So that I may 
now conclude, the Doctrine of the Church of Eng- 
land, taught in her Homilies, muſt continue as long 
as the Union of the two Kingdoms, which I hear- 
tily pray may be to the World's End. On theſe 
Authorities do the Homilies of our Church ſub- 
ſiſt: And as they are thus ratified by the Articles 
and Acts of Parliament, the Doctor has the con- 
current Authority of the Church and State, for 
what he has ſaid concerning the Illegality of Reſi- 
ſtance, 

My Lords, Is this Doctrine of Non-Reſiitance 
taught in the Homilies in general Terms, in the 
ſame manner as Doctor Sacheverell has aſſerted it, 
without expreſſing any Exception ? Do the Articles 
of our Religion declare the Doctrine taught in the 
Homilies to be a Godly and Wholeſome Doctrine; 
and will your Lordſhips permit this Gentleman 
to ſuffer for Preaching it? Is it criminal in any 
Man to preach that Doctrine, which 'tis his Duty 
to read? The Doctor is not only required by the 
35th Article to read this Doctrine diligently, and 
diſtinctly, that it may be underſtood by the People; 
but to ſhew your Lordſhips, the Doctrine taught 
in the Homilies did not die, nor was altet'd at the 
Revolution, I muſt obſerve to your Lordſhips, 
that the Rubrick of the Office appointed for the 
Fifth of November, by the late Queen of Bleſſed 
Memory, directs the Clergy on that Day, if there 
be no Sermon, to read one of theſe Homilies 
againſt Rebellion. Since the Doctor choſe rather 
to preach, than to read a Homily on that Day; 
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how could he better comply with the Command of 
her late Majeſty, than by preaching the ſame Do- 
ctrine as was contain'd in thoſe Homilies he was 
commanded to read on that Day, if he did not 
preach ? Does an Act of Parliament, inſerted in the 
Act of Union, injoin him to ſubſcribe to this Do- 
ctrine before the Ordinary, and declare his unfeign- 
ed Aſſent to it in his Pariſh Church? And ſhall he 
be condemn'd in Parliament, for aſſerting the Truth 
of it? I muſt admit, this 35th Article of our Re- 
ligion is not by the Toleration-A# (I will give no 
Offence, by calling it by its true Name) required 
to be ſubſcribed by any Perſons diſſenting from 
the Church of England, to intitle them to their 
Exemption from the Penalties mentioned in that 
Act. But that Act of Parliament no way varies 
the Caſe with reſpect to the Clergy ; fo that what- 
ever Duty was incumbent on them before, is ſo ſtill; 
and therefore I hope, your Lordſhips will not think 
this Gentleman has ſo highly offended. 

As a further Proof that this Doctrine of Non- 
Reſiſtance, as laid down by the Doctor in general 
Terms, without making any Exception, 15 the Do- 
ctrine of the Church of Exgland, I ſhall ſhew your 
Lordſhips, that it has been ſo preach*d, maintain'd 
and avow'd, and in much ſtronger Terms than the 
Doctor has expreſs'd himſelf, by our moſt Ortho- 
dox and able Divines from the Time of the Refor- 
mation. *Twould be endleſs to offer your Lord- 
ſhips all the Authorities I might produce on this 
Occaſion z but we ſhall beg your Lordſhips Pa- 
tience to lay before you ſome Paſſages out of the 
learned Writings of ſeveral Reverend Fathers of 
our Church, of nine Archbiſhops, above twenty 
Biſhops, and of ſeveral other very eminent and 
learned Men. 

That your Lordſhips may not think this Doctrine 
dicd at the Revolution, I ſhall humbly lay before 
your Lordſhips the Opinions of three Archbiſhops, 
and eleven Biſhops, made ſince the Revolution, 
which will fully ſhew the Doctrine of Non-Reſi- 
ſtance is ſtill the Doctrine of our Church; I would 
not willingly give Ol: -nce in naming them, I am 
ſure I mean no Reflection, nor can it, as I think, be 
any Reproach to them: I find no other Doctrine in 
this Caſe taught by them, as far as I am able to 
judge, than what the Apoſtles taught before them, 


With your Lordſhips Leave, I will therefore preſume . 


to name them; Archbiſhop Tillotſon, the two pre- 
ſent Archbiſhops, Biſhop S:7//;ng fleet, late Biſhop of 
Worceſter, the preſent Biſhops of Worceſter, Rocheſter, 
Selifhury, Elv, Bath and Wells, Lincoln, Exeter, Si. 
Aſaph, Carliſie and Chiceſter. If I am able to ſhew 
your Lordſhips that all theſe Right Reverend Fa- 
thers of our Church have preached the ſame Do- 
ctrine the Doctor has, Are the ſame Words coming 
out of their Mouths to be received as Oracles of 
Truth, but ſpoke by the Doctor fit for Articles of 
Impeachment? I am ſure it's impoſſible to enter 
into the Heart of Man to conceive, that what theſe 
Reverend Prelates. have aſſerted, that any general 
Poſition they have laid down concerning Non-Re- 
ſiſtance, is an Affirmance that neceſſary Means uſed 
to bring about the Revolution were Odious and Un- 
iuſtiſalle: Why then is Doctor Sacheverell, by ha- 
ving taught the fame Doctrine, in the ſame Man- 
ner as they did, to be charged for having ſuggeſted 
er maintained any ſuch Thing? 

My Lords, I dare not ſuppoſe this Doctrine, thus 
eſtabliſh'd by ſo many Reverend Fathers of our 
Church, ro be erroneous. If an intemperate Ex- 
. of one ſingle Archbiſhop above a Hundred 

cars ſince dead, is fit to be inſerted in an Article 
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of Impeachment of High Crimes and Miſd 
nom, what Puniſhment ſhould I deſerve, could 
ſuppoſe the Doctrine taught by ſo many Archbiſho 
and Biſhops to be erroneous, But if I might ho 
to be excus'd, if I made the Suppoſition, that the 
Homilies of our Church contain falſe Doctrine, and 
that ſo many of the Right Reverend Fathers of our 
Church are capable of erring, or being ignorant in 
the Doctrine of their Church, I humbly propoſe it 
to your Lordſhips, whether a Clergyman _ errs 
after ſuch great Examples, might not reaſonably 
have 5x for a more moderate Correction, than an 
Impeachment! Had this laviſh Doctrine of Non. 
Reſiſtance been firſt branded with its indelible Mark 
of Infamy, and the Right and indiſpenſible Duty of 
Reſiſtance to Princes plainly ſhewn ; had all the 
flaviſh Notions of the — Law which we find 
diſpersꝰd throughout our Law-Books, which give 
Countenance to this Doctrine of Non-Reſiſtance, 
been firſt weeded out of them, and ſome few Acts 
of Parliament, intirely agreeable with this laviſh 
Doctrine, been firſt repealed ; had the People been 
ſet right in the Notions of their Obedience, and 
the Miniſters of the Goſpel been inſtructed by Act 
of Parliament what Doctrine they ought to preach, 
and what not; had all theſe Things been firſt done, 
and the Doctor had afterwards err'd, your Lord- 
ſhips might have then look*d upon him, as an ob- 
ſtinate Offender, 

The next Thing I beg Leave to conſider is, the 
Law of England; whether the Doctor's Aſſertion of 
the utter Illegality of Reſiſtance to the Supreme Power 
on any Pretence whatſoever, in general Terms, is 
agreeable to the Law of England. I hope I necd not 
again explain myſelf as to this Particular, I mean, 
that as the general Rule is always taught and in- 
culcated by the Church, ſo has it always been de- 
clared by the Legiſlature, without making any par- 
ticular Exception; and if this Rule holds boch in 
Church and State, this Gentleman is ſtrangely un- 
fortunate, if he can't be comprehended under one 
or other of them. 

My Lords, whatever may at any Time heretofore 
have been thought proper to be done by Parliament; 
whatever Meaſures, in Caſes of the laſt Neceſſity, 
may at any time have been taken by the People in 
general, for preſerving their Liberty, or aſſerting 
the Rights of their Country, and keeping themſelves 
from Slavery; yet in no Age can any Inſtance be 
ſhewed, not in the Reigns of thoſe Princes who 
have been depos'd, that this Doctrine, of the Right 
of Reſiſtance, as it has been term'd, was ever per- 
mitted to be aſſerted by any particular Perſon. A 
memorable Caſe to this Purpoſe happened in the 
Reign of King Edward the Second: An Act of Par- 
liament paſs'd in the fifteenth Year of that Reign, 
intitled, Exilium Hugonis de Spencer Patris, & 
Filii, The two Spencers were baniſhed by that 
Act; and the firſt Article in that Act againſt them 
is, „That they had affirm'd and publiſh'd in Wri- 
« ting, that Homage and Oath of Allegiance were 
« que more by reaſon of the Crown, than by reaſon 
« of the Perſon of the King; and that if the King 
« did not demean himſelf according to Reaſon, in 
ce theExerciſe of his Government, his Subjects might 
« remove him; And that ſince that Removal could 
« not be by Courſe of Law, they might therefore 
ce remove him by Force.” The Time when this 


Act paſs'd, and what afterwards happened, is fe- 
markable. The Act, very ſoon after the making it, 
was repeal'd, and *twas thought neceſſary in that 
Reign the People ſhould aſſert that Right, and there- 
upon the King was depos'd, But your Lo 
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will find in his Succeſſor's Reign, they were ſo far 
from caſting any Blot on the Act of Exile, that in 
the 1 Edward 3. by one of their firſt Acts, the Re- 
dal of the Exile was annulled, and the Act of Exile 
confirm'd. It is true, that in the 2 1ſt Year of Rich. 
>. the Act made the 1ſt Edw. 3. for annulling the 
Repeal of the Exile, was repeal'd, and the Reverſal 
of the Act of Exile confirm'd; but in the 1ſt of 
Tien. 4. the whole Parliament held the 2 1ſt Rich. 2. 
and all the Proccedings in it, for their Extravagance, 
were annulled, and from thence the Act of Exile of 
the two Spencers continued untouched, I muſt 
humbly obſerve to your Lordſhips, that though 
there were two Repeals of the Act of Exile, yet 
neither of them mention*d the Matter contain'd in 
the Articles as inſufficient, but the Reaſons aſſign'd 
in the Acts of Reverſal are, that in the Proceed- 
« ings againſt the Spencers, the great Charter was 
« not oblerv*d, that the Prelates were not preſent, 
« and did not afſent thereto ; and ſome other De- 
« ſects in Form“. What Opinion our greateſt 
Lawyers have ſince had of this Act of Exile, ſuf- 
ficicntly appears, Co. 7. 11. Calvin's Caſe, the Words 
are theſe : © In the Reign of Edw. 2. the Spen- 
« ers, the Father and the Son, to cover the Trea- 
« fon hatch'd in their Hearts, invented this damna- 
ble and damn*'d Opinion, That Homage and Oath 
« of Allegiance was more by Reaſon of the King's 
« Crown (that is, of his Politick Capacity) than by 
« Reaſon of the Perſon of the King; upon which 
Opinion, ſays the Lord Chief Juſtice Coke, they 
« interr*d moſt execrable and deteſtable Conſequen- 
ces. Firſt, If the King do not demean himſelf 
by Reaſon in the Right of his Crown, his Lieges 
are bound by Oath to remove the King. Second- 
« ly, Seeing that the King could not be reformed 
by Suit of Law, that ought to be done by Force: 
„All which were condemned by two Parliaments, 
one in the Reign of Edw. 2. called Exilium Hu- 
«* gonts le Spencer; and the other 1 Edw. 3. cap. 1”. 
barely mention theſe Acts to ſhow, that however 
aoplicable the Caſe of the Revolution might be to 
tiat of King Edw. 2. yet that thoſe very Perſons, by 
whom the King was depos'd, thought it ſo high a 
rime in the two Spencers, to take on them to 
publiſh ſuch Poſitions, as to deſerve Baniſhment. 
the next Law I beg Leave to mention, is the 25 
Edw. 3. cap. 2. By which, the levying War againſt 
the King 1a his Realm is declared, in general Terms, 
to be Iligb Treaſon, without an Exception whatſo- 
ever : This is an Inſtance of what I am contending 
tor, that the Law, in all Caſes concerning our Alle- 
giance, lays down the general Rule, without making 
any Exception. So the Oath of Obedience (as in- 
ſoin'd 3 J. 1. 4.) all Perſons are to ſwear 4 defend 
the King to the utmoſt of their Power, againſt all 
Conſpiracies and Attempts whatſoever, which ſhall 
or may be made againſt his Perſon, Crown or Dignity. 
The Oath 1s 1n general, without any Exception ex- 
prely* in it; and no Man will preſume to ſay, that 
Oath, which was taken from the 3 Ja. 1. till at- 
ter the Revolution, was not true. But the Anſwer 
to be given is, what I give in this Caſe, that Caſes 
vi Neceflity, ſuch as the Revolution, were implied, 
tiey are improper to be expreſo'd; and why ought 
Lot the like Implication equally to be allow'd in 
tie general Aſſertion made by Dr. Sacheverell ? By 
the Act made 12 Car. 2. c. 30. for Attainder of the 
Regicides, it is declared, that by the undoubted and 
fundamental Laws of this Kingdom, neither the 
Peers of this Realm, nor the Commons, nor both to- 
gether, in Parliament, or out of Parliament, nor 
ve ou collectively, er repreſentatively, nor any 
ol. V. 
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other Perſons whatſoever, ever had, have, bath, or 
ought to have, any coercive Power over the Kings of 
this Realm. 

My Lords, I can't apprehend this Act to be re- 

ed: If it be not, I beſcech your Lordſhips, let 

r. Sacheverell be tried by itz and that you will 
be pleaſed to conſider, whether the Doctor's Aſſer- 
tion concerning Reſiſtance, hath out-gone the De- 
claration in this Law. | 

Your Lordſhips hear how fully the. fundamental 
Law of the Kingdom is declared by this Act: The 
Doctor has only ſaid, *Tis illegal to reſiſt the Su- 
preme Power on any Pretence whatſoever. The Ex- 
preſſion at the End of that Declaration may poſ- 
ſibly be obſerved, that it extends only to a coercive 
Power over the Perſon of the King; I know not 
what Inference may be drawn from thence, bur 
certainly there is nothing in the Doctor's Sermon 
but what may be abundantly juſtitied by the De- 
claration in that Act, 

The Militia Act, the 13th and 14th Car. 2. c. 3. 
for ordering the Forces in the ſeveral Counties of 
this Kingdom, contains a Declaration as ſtrong as 
the former: By that Act *tis declared, That neither 
both or either of the Heuſes of Parliament can, or 
lawfully may, raiſe or levy any War, offenſive or de- 
fenſtve, againſt his Majeſty, his Heirs, or lawful 
Succeſſors. When I peruſed this laſt Declaration in 
the Recital of the Acts, I read carefully to the End 
of it, to look for the Exception, but could find 
none. If there be no Exception in that Act; but that 
it ſtands as a general Declaration of the Law ; if 
neither, nor both the Houſes of Parliament can or 
may raiſe or levy War, offenſive or defenſive, againſt 
the King, is it a high Crime and Miſdemeanor to 
aſſert in general Terms that Reſiſtance to our Prince 
is unlawful? Pray, my Lords, compare the Doctor's 
Aſſertion in his Sermon with the Declaration in 
this laſt Act of Parliament. 

By the Corporation Act, 13 Car. 2. fe. 2. cap. 1. 
all Mayors, Aldermen, Common- council Men, and 
other corporate Officers there enumerated, are re- 
quired to take an Oath, That it is not lawful upon 
any Pretence whatſoever to take Arms againſt the King. 
By the Militia Act, which I have already men- 
tioned, the ſame Oath, That if is not lawful on 
any Pretence whatſoever to take Arms againſt the 
King, is required to be taken by every Peer of the 
Realm, before he is capable of acting as a Lieutenant 
or Deputy Lieutenant; and by every Commoner of 
England, before he can be capable of acting as a 
Lieutenant, Deputy Lieutenant, Officer or Soldier 
in the Militia, By the Act of Uniformity, 13 & 
14 Car. 2. cap. 4. all Eccleſiaſtical Perſons, and ma- 
ny others under the ſeveral Denominations in that 
Act, are required to ſubſcribe to the Truth of that 
Aſſertion, That it is not lawful on any Pretence what - 
ſoever to take Arms againſt the King. This is the 
Language of our Law, and the like do the Apoſtles 
uſe in their Precepts touching Obedience and 
Non- Reſiſtance to the Supreme Power. 

But here I ought to obſerve, an Objection has 
been made to theſe ſeveral Acts, that by an Act 
made in the ſecond Year of the late King and Queen, 
tis enacted, ** That from thenceforth the Oath in- 
« joined to be taken or ſubſcribed, by the ſeveral 
« Acts I have mentioned, ſhould not be required to 
« be taken by any Perſon whatſoever ; and that the 
« former Acts of Parliament, as to that Oath, are 
thereby repealed”. *Tis a very tender Repeal, 


my Lords, if it be one; but admit it to be one, it 
ſeems to have been argued from thence by a learned 
Gentleman, with whom in many Things he ſaid 
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I no Way differ, that this Doctrine of Non-Reſi- 
ſtance was become the more unlawful, becauſe that 
Oath was not to be taken from thenceforward. 

My Lords, As the Corporation Act required the 
Swearing, *twas not lawful to take up Arms againſt 
the King, ſo does it direct the Subicribing to the 
unlawfulneſs of the Solemn League and Covenant; 
now by the ſame Argument, the Solemn League 
and 45322 Wl may be proved to have been a lawtul 
Oath, 4 
I befecch your Lordſhips to conſider, whether the 
Repeal of this Oath can have any Weight with 
your Lordſhips. Twas a general Aſſertion, to which 
all the Peers and Commoners, in the Employments 
I have mentioned, were to ſwear; there is no Ex- 
ception in the Oath, but what is implied in it. Was 
not the Propoſition as true before 1t was ſworn, as 
after? Was it therefore true becauſe *rwas ſworn 3 
or was it ſworn becauſe it was true? Did the 
Swearing it make it truez or the Truth make it 
fit to be ſworn ? If it was true when it was ſworn, 
the Propoſition was equally true before, and ſince. 
I believe, ſince the Oath was taken by ſo many 
Peers and Commoners, no Man will pretend to 
qu-ſtion the Truth of the Propoſition. 

My Lords, I have gone thro” the ſeveral Laws I 
ſhall Jay before your Lordſhips on this Occaſion ; 
and let me once more humbly beg your Lordſhips, 
that you will be pleaſed to compare the Doctor's 
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legality of Reſiſtance, without making any Exceb. 

tion whatſoever ? Had he been queſtioned befor 
the Temporal Power, for preaching in the Mannes 
he has done; had an Indictment been frameg 

againſt him on his general Aſſertion, and brought 
before the twelve Judges; I humbly apprchend. 
not one of them would have declared he went * 
far. But had he been making Exceptions out of 
the general Rule of Obedience, eſpecially if he had 
been tried by ſuch Judges as were before the Revo. 

lution z might he not have been told, *T'was eaſy 

to diſcern what Spirit he was of, of what Party 

he was, and what he aimed at, what he intended: 

That he had not been preaching in Defence of the 

late Revolution, to ſhew the Fultice of it; but 

that he was covering the Treaſon of his Heart, and 

under Pretence of juſtifying one Revolution, he was 

labouring to bring about another. He, who knew 

how far the Deſign had gone of landing the Pre- 

tender but two Years ſince; what elſe could he 

mean, by picking Holes in the Rules for our Obe. 

dience ? 

I have but a Word or two to add to the other 
Charges of this Article. The Gentlemen of the 
Houſe of Commons were pleaſed to obſerve, That 
tho? there were four Articles, the Subſtance ot 
them all centured in the firſt, The ſecond Charge 
in this Article is, That his late Majeſty in bis 
Declaration, diſclaimed the leaſt Imputetion of R. 


Aſſertion in his Sermon, concerning the Illegality of farce, It is not, I hope, a ſufficient Ground for an 


Refiftarce, with them; whether it be ſtronger than 
the Declaration of the undoubted and fundamen- 
tal Law of the Kingdom, in the Act againſt the 
KRegicides; than the Declaration in the Militia 
Act; than the Oath required to be taken by ſo ma- 
ny Acts of Parliament; than the Declaration in the 
25th cf Edward III. All the Doctor has ſaid, is, 
That Reſiſtance to the Supreme Power is illegal, on 
any Pretence whatſgever, All the Peers and Com- 
moners of England, under the Characters and Em- 
ployments I have mentioned, have ſworn to the 
Truth of it; the 25th of Edward III. declares it 
to be High Treaſon ; and your Lordſhips have 
heard what St. Paul (ys, 

My Lords, I began this Diſcourſe, relating to 
the Doctrine of the Church and the Laws of the 
Land, with the moſt fincere Proteſtation, That it 
was far from my Intention to offer any Thing in- 
conſiſtent with the Juſtice of the Revolution: I 
think the Juſtice of it conſiſtent with our Laws, the 
Exceptions to be made being always implied. And 
ſurcly none can ſhew themſelves truer Friends to 
the Revolution, than thoſe who prove that the Re- 
volution may ftand without impeaching the Do- 
ctrines of our Church, or any fundamental Law of 
the Kingdom. Dr. Sachevere! being impeached 
tor not making the Exception, when he laid down 
the general Rule; I beg Leave to turn the Caſe, 
and ſuppoſe he had made it. Had he been ſtating 
the Caſe of a Revolution, on a Day when he preſs'd 
the Illcgality of Reſiſtance, on a Day when, if he 
did not preach, he was obliged to read one of the 
Homilics againſt Rebellion, in which there is no 
Exception; Had he been picking Holes for the Sub- 
ject to creep out of his Allegiance, and had he 
been cited before his Dioceſan ; might he not have 
been queſtioned, by what Authority he preſumed 
to preach in that Manner ? Whether he found ſuch 
Doctrine taught by the Apoſtles, by the Homi- 
lies, or by any of the Reverend Fathers of our 
Church ? Might he not have been told, it was his 
Duty, in Imitation of thoſe great Examples, to 
preſs the general Duty of Obedience, and the Il- 


Article of Impeachment, if the Doctor has ex- 
preſſed himſelf in an obſcure Manner. I muſt con- 
teſs, I can't eaſily comprehend him myſelf; but ir 
may be any Man's Misfortune to expreſs himſclf in 
ſuch a Manner, as to make it decent and fit for him 
to explain himſelf: And I hope the Doctor has ex- 
pen himſelf, ſo as to ſhow, that tho” he may 

ave ſpoken improperly, he has yet ſpoken inno- 
cently, The Gentlemen of the Houſe of Com- 
mons declare, by Reſiſtance they mean the Reh- 
ſtance of the Subjects to their Sovereign: But Reſi- 
ſtance, where the Doctor mentions his late Maje- 
ſty to have diſclaimed it, cannot have that Meaning. 
He was a Sovereign Prince, and might reſiſt whom 
he pleaſed. Perhaps the Paſſage in the Doctoi's 
Sermon may be capable of different Conſtructions, 
but the Doctor has taken Care to prevent all Man- 
ner of Miſtakes that might poſſibly ariſe from 
thence: He has not only (as was obſerved by one 
of the Gentlemen of the Houſe of Commons) 
made a marginal Reference, to ſhow what he 
meant; which might have been done when he ap- 
prehended that Expreſſion would be found fault 
with; but he has in the Sermon itſelf quoted 
what the Parliament did, in burning a Treatiſe 
which related to the King's having conquered the 
Kingdom. 

My Lords, it was ask*d, What had he to do 
to take Notice of that Matter ? What led him to 


juſtify the late King ? Was there ever any Body 


living that imputed any uch Thing as Conqueſt to 
him ? My Lords, If there never was but that one 
Imputation endeavoured to be caſt on his Memory, 
as i never heard of any other, ſurely then he did 
well to wipe off that Imputation; and that tlus 
has been laid to his Charge, I muſt refer to the 
Journals of both ' Houſes of Parliament. Your 
Lordſhips reſolved the Aſſertion of King Williams 
and Queen Mary's being King and Queen by Con- 
queſt, was injurious to their Majeſties rightful 
Title to the Crown, inconſiſtent with the Principles 
on which this Government is founded, and tending 
to the Subverſion of the Rights of the People : And 
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on the 25th of January 1692. your Reſolution be- 
ing communicated to the Commons, was unani- 
mouſly agreed to. 

The lait Part of this Article is, That to impute 
Reſiſtance to the Revolution, is to caſt black and 0- 
dias Colours on his late Majeſty and the ſaid Re- 
lution. My Lords, There are theſe words in the 
Doctor's Sermon, of caſting black and odious Co- 
lurs on his late Majeſty and the Revolution: They 
are in the Cloſe of a Sentence, which immediately 
precedes the Expreſſion of his late Majeſty's 
diſclaiming the leaſt Imputation of Reſiſtance, It 
is impoſſible to miſtake the Place; your Lordſhips 
will examine it z and from thence let him take 
his Fate, Whether that Paſſage is applicable to 
what went before it, or to what follows after. 
Thoſe Words of caſting black and odious Colours, 
are ſo far from referring to his late Majeſty's diſ- 
aiming the Imputation of Reſiſtance, that they con- 
clude the Sentence which went before it; in which 
the Doctor mentions New Preachers, and New 
Teachers, that broached abominable Poſitions, That 
the People have a Right to cancel their Allegiance at 
Pleaſure, to call their Sovereign to Account ; and 
ho pretend to juſtify the horrid Murder of the Roy- 
c! Martyr King Charles the Firſt, and endeavour to 
ureen themſetves, and their vile Notions, under the 
Rwolution, The Doctor having mentioned theſe 
New Preachers and their Doctrine, goes on: Our 
Atverſaries think they effefually flop our Mouths, 
and have us ſure and unanſwerable on this Point, 
when they urge the Revolution of this Day in their 
Defence. But certainly they are the greateſt Ene- 
mies of that, and his late Majeſty, and the moſt un- 
grateful for the Deliverance, who endeavour to caſt 
ſuch black and odious Colours upon both. I pray, my 
Lords, What does this refer to? Don't it clear the 
R-volution againſt the Venom of thoſe Miſcreants, 
who publiſh ſuch villainous Aſſertions as theſe ? 
But *twas objected by a learned Gentleman, What 
bas a Miniſter to do to meddle with theſe Things? 
It any Man offend againſt the Temporal, or Eccle- 
haitical Law, the Courts are open; the Magiſtrates 
are to puniſh, 

My Lords, I don't find, if this Doctrine holds, 
that he muſt preach againſt any Thing : If he muſt 
not preach againſt any Thing which may be proſe- 
cuted, either in the Temporal or Eccleſiaſtical 
Courts, he muſt not preach againſt any Offence 
that is forbid by the Ten Commandments, Per- 
haps it will be urged, that there are no ſuch People 
as theſe New Preachers, and New Teachers; that 
he is raiſing a Phantom, and then throwing it 
down; he is only imagining Caſes, of which there 
are no Inſtances; that there are no ſuch Men, 
who endeavour to juſtify the Murder of King 
Charles, or defend it by the Revolution. We will 
ſow there are too many Inſtances of ſuch Perſons, 
who make no ſcruple to publiſh theſe Poſitions, 
and caſt Reflections on the 2 and her Govern- 
ment, whom the Doctor has been defending. He 
is not the Perſon. he has been repreſented; he 
hath na diſloyal Thoughts about him: Sure I am, 
he would rather die in her Majeſty's Defence, We 
all ſhow your Lordſhips, that there are ſuch 
25 run moſt vile Compariſons between the Revolu- 
tion and the moſt execrable Murder of King Carles 
the Firſt, and can find no better Difference between 
them, than this abominable Diſtinction of a Wet 
Mertyrdom and a Dry One. 


Mr, PET Lords, I am likewiſe a Coun- 
ſel for Dr. Sacheverell; and I 


TI7 
cannot but think, by the ſame Arguments that 
have been uſed to maintain theſe Articles, any 
Book or Sermon, be it never ſo innocent, may be 
repreſented to be a Libel. 

The Gentlemen Managers of the Houſe of Com- 
mons, with Submiſſion, have ſcarce any three of 
them agreed in any one principal Point; only in 
this moſt of them have agreed, That the Doctor is 
a Criminal before he is condemned, He has been 
in the whole Debate (generally ſpeaking) fo cal- 
led; the uſual Expreſſion having been, The Cri- 
minal at the Bar: This (as it is not uſual in other 
Places) would have been a great Diſcouragement to 
us that are his Counſel, and great Diſcouragement 
in his Defence, but that we conſider that the Judg- 
ment is your Lordſhips, and that by your Juſtice 
he muſt ſtand or fall, It has been repreſented, as 
if this Sermon had been peruſed and approved by 
Lawyers; but this is only ſuggeſted, (as other Mat- 
ters have been) yet there is not the leaſt P. ot 
thereof. We have had different Facts charged upon 
us; ſometimes we are taxed for having ſaid too 
much, and ſometimes for having taid too little, and 
not mentioning Things that were the proper Subject 
of the Day. 

My Lords, we apprehend theſe Matters are ob- 
jected for want of obſerving the Sermon itſelf; for 
as it was preached on the Fifth of Nevember, fo 
your Lordſhips will find an Account given for 
a Leaf together, ſetting forth the horrible De- 
ſign of the Powder Plot. Your Lordſhips will 
allo find, both in the Body and Conciution of 
the Sermon, Notice taken of cur Del. vcrance on 
this Day. 

There have been ſome Acts of Parliament cited 
by the Gentlemen Managers tor the Houſe of Com- 
mons ; that of the 25th Henry 8. about the Supre- 
macy, which we apprehend is not to the preſent 
Purpoſe. It only afferts the Supremacy, that is, 
the Independency of the Crown, which was uturp*d 
by the Papal Authority; for ſurely King Hen, the 
Eighth, was a Prince that would as little bear the 
Doctrine of Reſiſtance, as any Sovereign that ever 
wore the Crown of theſe Kingdoms. 

There have been many Things ſaid by the Gentle- 
men of the Houſe of Commons that we heartily 
agree with them in. The Revolution was a Caſe we 
all agree out of the general Rule; and ſo in every 
Thing we ſay, we hope your Lordſhips will under- 
ſtand it. We neither do nor can underſtand it; 
It is againſt our Judgment and Intereſt to think 
otherwiſe, We are hearty well Wiſhers to the Re- 
volution, and to the Happineſs of England, that is 
in a great Meaſure built upon it. We agree the 
Law of the Land is the Meaſure of the Prince's Au- 
thority, and the Peoples Rights; that in the Cale of 
the Revolution, when the Laws were overturned, 


deny that the Doctrine of Non-Reſiſtance, as laid 
down by the Doctor, and as aſſerted by him, was 
intended for the Pretender, or any other but her 
Majeſty and her Government; or can be conſtrued 
a thwarting the Revolution: His Aſſertions are 
general; thoſe general Aſſertions will have their 
particular Exceptions. 

Sure it has not, nor can be made out, that we had 
an Eye in favour of the Pretender in any Part ot 
this Diſcourſe. Now it has been by ſome of the 
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Gentlemen admitted to us, that the Doctrine in the 
Main is right; but, ſay they, you had your 
Thoughts, your Eyes on the Pretender. Now this 
is ſo very contrary to what the Doctor has aſſerted 
in his whole Sermon, that I hope there is no 
Ground for it: For the Doctor (as a dutiful Sub- 
ject) takes Notice that her Majeſty is the laſt of 
the Lineal Deſcent, as the Relict of the Royal 
Family; which quite diſowns the Pretender and his 
Right. And can any one imagine, that in ſuch 
Expreſſions he could have an Eye to the Preten- 
der? For if there be any Pretence of Title in the 
Pretender, it muſt be as a Deſcendant of that 
Family. But he takes Notice, that her Majeſty is 
the only one lefr of that Family in a Lineal Deſcent 
and I think that is enough to acquit the Doctor of 
having an Eye to him beyond the Water, 

Having, my Lords, made theſe Remarks, I ſhall 
now conſider the Articles as they lie before your 
Lordſhips. In the Preamble to the Articles, there 
is Notice taken of three Acts of Parliament. The 
firſt is the g declaring the Rights and Liberties of 
the Subject, and ſettling the Succeſſion of the Crown. 
The ſecond is the At for preventing Vexatious 
Suits againſt Such as atted in order to bring in their 
Majeſties, and for their Services, The third is the 
AF for paying the States General of the united Pro- 
vinces their Charges for his Majeſty's Expedition into 
this Kingdom, and for other Uſes, Theſe are the 
three only Acts that are cited in the Preamble of 
theſe Articles: I ſhall ſay but a Word to each of 
them. As to the Act called The Bill of Rights, I 
don't find that that Act meddles with the Points of 
Reſiſtance or Non-Reſiſtance ; the whole Ground 
and Tenor of that Act is upon the Abdication. It 
tertles the Crown upon the Vacancy of the Throne, 
It is ſaid, Whereas the late King James the Second 
having abdirated the Government, and the Throne 
being thereby vacant, &c, There is no other Fact 
ſtared ; there is no Mention of Reſiſtance. But the 
Throne being vacant, the next Head in that Act 
lays, That King James having abdicated the Govern- 
ment, and their Majec/!ics having accepted the Crown, 
did become lawful Rin, and Queen, &c. Theſe are 
the only Paſlages in that Act as to this Matter: It 
has preſerved the Liberties of the Subject; eſta- 
bliſhed ſeveral Rights which are their antient In- 
heritance; told the People that the Throne was 
vacant; and being ſo, that their late Majeſties 
were lawful and rightful King and Queen, as 
undoubtedly we all agree they were. 

My Lords, The next Act mentioned, is the 4# 
for preventing Vexatious Suits againſt ſuch as acted in 
order to the bringing in their Majeſties, or for their 
Service, This goes further than the Bill of Rights 
but whoever reads it, will find, it is but the ſame 
Act in Effect, that was enacted in the Reign of 
Fdword III. after Edward II. was depoſed. It is 
a meer Act of Indemnity, an Act of Pardon for 
Ofccrs Civil and Military, It only exempts them 
from Proſecution, that having been Tranſgreſſors 
againft the ſtrict Rules of the Law, were ſubject to 
private Actions; and no leſs could be done than 
to exempt them from ſuch Proſecutions z and there- 
fore that Law pardons all Actions of Treſpaſs that 
were committed upon that Occaſion, 

My Lords, The next Act taken Notice of is, 
That fer paying the States General. That, I don't ſee, 
takes any other Notice; but is only for paying the 
Dutch £00,000 J. for their Aſſiſtance to his Majeſty 
at his coming into this Nation, for our Deliverance 
from Popery and Arbitrary Power, 
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Then the Preamble charges the Doctor with 
Preaching and Publiſhing the Sermon and Dedicaticn.. 
and that is ſaid to be done with a wicked, my. 
licious and ſeditious Intention, to undermine and 
ſubvert her Majeſty's Government, and the Profs 
ſtant Succeſſion as by Law eſtabliſhed ;, to defame },, 
Majeſty's Adminiftration ; to aſperſe the Memory of 
his late Majeſty ; to traduce and condemn the Ja, 

Revolution; to contraditt and arraign the Re. 
ſolutions of both Houſes of Parliament; to crege 
Jealoufies and Diviſions among her Majeſty's $41. 
Jecłs; and to incite them to Sedition and Rebellj;y 
Theſe are the Corollaries that are drawn from the 
Preamble of the Articles of Impeachment ; and 
theſe are the Facts which muſt make theſe Articl.« 
criminal, or they can't be ſo at all. Theſe Fact; 
we utterly abhor and deny, and ſay we are not 
guilty of them; and hope it will fo appear to your 
Lordſhips. 

My 2 I ſhall now come to the firſt Article 
itſelf, and ſhall ſhortly ſpeak to the three Diviſions 
of this Article: Ir conſiſts of three Heads. The 
firſt is, That he Doctor ſuggeſts and maintains, 
that the neceſſary Means uſed to bring about the 
happy Revolution were odious and unjuſtifiable, The 
ſecond is, That his late Majeſty, in his Declarati;; 
diſclaimed the leaſt Imputation of Reſiſtance, And the 
third is, That to impute Refiſtance to the Revolution, 
is to caſt black and odicus Colours upon his late Maia) 
and the Revolution. 

As to the firſt, That he ſuggeſts, that the nece/- 
ſary Means uſed to bring about the Revolution were 
odious and unjuſtifiable ; My Lords, we can't have a 
better Anſwer to this, than utterly to deny that we 
have made any ſuch Aſſertion: We have not done it 
in Words, nor in any Words that will bear that 
Conſtruction, We inſiſt, that as it can't be proved 
out of the Sermon, ſo neither out of any other Action 
of his Life, or any other Sermon by him preach'd, 
We fay, that in no Part of his Sermon he has 
affirmed any Thing of the neceſſary Means v/ed 10 
bring about the Revolution; that was a Point not it 
for the Doctor to meddle with, the Legiſlature had 
taken Care of that. On the contrary, we have all 
along endeavoured in that Sermon to clear the Re- 
volution and his late Majeſty (and we hope we 
have done it effectually) from the black and odious 
Colours which their greateſt Enemies had endea- 
voured to caſt upon them. To this Part of the Ar- 
ticle we have pleaded Not Guilty. We have denied 
the Fact; it has not been prov'd upon us; the 
Sermon don't prove it, nor does the Dedication 
prove ĩt; but 1 prove quite the contrary, as by 
ſeveral Paragraphs of the Sermon compared toge- 
ther will appear. 

The ſecond Diviſion of this Article is, That his 
late Majeſty, in his Declaration, diſclaimed the dect 
Imputation of Reſiſtance. This Fact we do acknow- 
ledge, if it be underſtood as the Doctor explains it, 
and proves it by the Declaration itſelf, We take it 
to be very juſt and true; the Reſiſtance the Doctor 
mentions, being ſuch a Reſiſtance as tends to Con- 
queſt only, as by the Words plainly appear, which 
are printed, and referred to in the Sermon, It can 
have no other Conſideration, or Meaning, as will 
appear to any that read that Part of the Sermon 
with any Candor, or any Ingenuity. The Doctor 
has taken Care to expreſs it in Words, that there 
might be no Room for Exception. His Highne/s 
yn. an in Oppoſition to thoſe who give it out, that wwe 
intend to conquer and inflave theſe Nations, that ce 
have thought fit to add @ few Words to our Declara- 
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It is not to be imagined that either thoſe who 
have invited us, or thoſe who are already come to 
aff us, can join in a wicked Attempt of Conqueſt, 
in make void their own lawful Titles to their Honours, 
Elates and Interefts. And undoubtedly it is fo, 
He did not come to conquer and enſlave us, but 
to make us a free People ; to preſerve and reſtore 
our Religion, Laws and Liberties z which, my 
Lords, with humble Submiſſion, has been the Senſe 
of the Nation 3 and Notions of a different Kind, and 
{ach Aſſertions in printed Sermons, have been ani- 


madverted upon. : 
Now if the Doctor, having his Eye in that Ex- 


tion: 


preſſion on the Matter of Conqueſt that others had 


nſinuated, and that the late King did diſclaim any 
ſach Pretence, did expreſs the ſame by Reſiſtance, 
the Expreſſion, we hope, is applicable to the Subject- 
matter that was before him, and ought not to be 
wrelted or turned to any other Purpoſe. Nothing 
can ſhew more his Meaning than his own Quotation: 
He refers to King William's Declaration, to juſtify 
him in that Matrer. 

The next Head is, That to impute Reſiſtance to 
the ſaid Revolution, is to caſt black and odious Colours 
ian his late Majeſty, and the ſaid Revolution. This 
we likewiſe utterly deny to have maintained ; we 
have faid no ſuch Thing quite thro' the Sermon; 
we have not taken upon us to meddle with that 
Point: It was an improper Subject for him to med- 
dle with. The Doctor neither affirms, nor ſays any 
Thing of thoſe that impute Reſiſtance to the Revolu- 
ton; but thoſe which the Doctor intended, and 
which are plainly meant, if the preceding Words 
muſt be the Words to which the Subſequent and 
Concluſion of the Sentence relates, then they are 
Perſons of dangerous Diſpoſitions, that place the 
Power in the People; that pretend to a Power to 
call their Sovereign to an Account at their Will and 
Heaſure; Poſitions that ſtand condemn'd by the Laws 
of the Church and State, and then vouch the Re- 
rolution in Defence of theſe Principles. Theſe are 
tue Perſons mentioned and intended by the Doctor, 
whoſe Principles and Practices caſt black and odious 
Colours upon the Revolution. 

My Lords, The Doctor, we own, in his Sermon, 
las aſſerted this general Propoſition, viz. Ab/olute 
05edience in all Things lawful to the Supreme Power; 
cd the utter [llegality of Reſiſtance of the Supreme 
Power upon any Pretence whatſoever And this be- 
ng the Article, if we underſtand ſome of the Gen- 
temen of the Houſe of Commons aright, on which 
the whole Impeachment turns; and that if we 
were clear of this Article, there would be no Rea- 
on to follow us upon the others; it gives us 
8 Occaſion to inlarge a little further upon this 
ont, 

My Lords, Non-Reſiſtance in general we do aſſert 
a Rule; yet we agree there is an Exception im- 
plied in that Rule, and that Exception, we ſay, 
was the Caſe of the Revolution. When this general 
Rule has an Exception in it, it muſt be in a Caſe of 
the utmoſt Neceſſity implied, and is not expreſſed, 
tated, or determined in any Law or Act of Parlia- 
ment that I know of, except in the Particular herein 
ter- mentioned. 

My Lords, This Doctrine is agreeable to the 
Scriptures z is taught by the Church of England in 
der Homilies, Articles and Injunctions; by her 
biſhops and Fathers; and in all Admonitions we 
dave had from the Biſhops and Paſtors of the 
Church, from Time to Time. I ſhall not name them, 

lome of them have been named. We ſhall produce 


dermons preached before her Majeſty, your Lord- 
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ſhips, and the Houſe of Commons, on the moſt ſo 
lemn Occaſions, where this Doctrine has been fully 
aſſerted, even beyond what the Doctor has laid down. 
Both your Lordſhips and the Commons have return- 
ed Thanks to the Biſhops and Clergy that have 
preach'd them; and therefore we can't apprehend 
ourſelves to be worthy of this Reprehenſion. We 
ſhall produce them in Evidence, and vouch Autho- 
rities before the Reformation, and in the Infancy of 
it: The Homilies which are allow'd by the Church, 
and eſtabliſhed by ſeveral Acts of Parliament. 

This we take to be agreeable to the Laws and 
Statutes of the Realm. The Law makes it High 
Treaſon, for particular Perſons to reſiſt the Su- 
preme Power. | 

The Spencers in Edward the Second's Time aſ- 
ſerted, That if the King did not govern well, the 
People might remove him, and that by Force; but 
that was condemn'd by two Acts of Parliament, in 
E. II. and E. III's Reign. The Act of 25 E. III. that 
famous Act that has been the Standard for Treaſon 
for many Ages, is agreeable to the Doctor's Aſſor- 
tion; and when there were Breaches made in that 
Law in Queen Mary's Time, thoſe Acts were again 
repeaPd : Now I need not repeat, that to reſiſt the 
executive Power, and the Perſon of the King, by 
that Act, is compaſſing his Death, and levying War 
againſt him. They have always looked upon it, that 
reſiſting the King is levying War, it is a compaſ- 
ſing and imagining the Death of the King ; I ſhall 
therefore ſay no more on that particular Act of Par- 
liament, but come to later Times. 

In the Act of 12 Car. II. cap. 30. it is declared, 
That it is the undoubted and fundamental Lato of 
this Kingdom, that neither the Peers of this Realm, 
nor the Commons, nor both together, in Parliameus or 
out of Parliament, nor the People collefively er repre- 
ſentatively, nor any other Perſons whatſoever, ever had, 
have, or ought to have any coercive Power ever the 
Perſons of the Kings of this Realm. Hzre is a De- 
claration as full as can be, I am ſure as full as the 
Doctor's Sermon ; and yet this Declaration, I do 
agree, muſt have an Exception in a Cafe of the 
utmoſt Neceſſity : And I hope there is as much Rea- 
ſon to allow the Doctor an Exception, as in this 
Act of Parliament. 

The next Act is the Corporation Act, 15 Car. II. 
in which all the Officers of Corporations are di- 
rected to ſwear, That they do believe, that it is no! 
lawful, upon any Pretence whatſoever, to take Arms 
againſt the King, Here is as full a Declaration to be 
made by all the Magiſtrates of Corporations, as 
general Words can carry, and yet I would be un- 
derſtood in every one of theſe, that there is an Ex- 
ception of Neceſſity ; but whether the Doctor was 
a proper Judge of that Neceſſity, I ſhall take Notice 
by and by. 

The next is the Militia Act, 13 and 14 Car. II. and 
there is the ſame Declaration to be made by every 
Lord Lieutenant, Deputy Licutenant, Officer and 
Soldier, That it is not lawful, upon any Pretence what 
ſoever, to take Arms againſt the King. And the 
Preamble of that Act is ſtronger, for in the Preamble 
of that Act it is declared, That both or either of the 
Houſes of Parliament, cannot nor lawfully may raiſe or 
levy any War, offenſtve or defenſtve, againſt his Majeſty, 
his Heirs, or lawful Succeſſers. | 

The next Act is the Act of Uniformity 13 and 
14 Car. II. 

The next is the Act for Select Veſtries, which 
injoins all Deans, Parſons, Sc. to make this De- 
claration, That it is not lawful, upon any Pretence 


whatſcever, to take Arms egainſt the King. 2 
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The next Act is the Act of Aſſociation, whereby 

all Perſons are engaged to ſtand by and aſſiſt one an- 

other againſt all his Majeſty's Enemies, without any 
imitation. 

The next is the Act which eſtabliſhes the Abjura- 
tion Oath, 13 C 14 . III. which was taken in 
the late Reign, and the Acts of 1 & 6 of her 
Majeſty's Reign, whereby 4 Perſons in Office are to 
tear to defend the King and Queen, to the uttermoſt 
of their Power, againſt all Traiterous Conſpiracies 
and Attempts whatſoever, which ſhall be made againſt 
her Perſon, Crown or Dignity. And that theſe 
Words may have the plain Senſe put upon them, 
They are to declare that they make that Recognition, 
Acknowledgement, Abjuration, Renunciation, and Pro- 
miſe, heartily, willingly, and truly, upon the true Faith 
of a Chriſtian. Now this Reſiſtance can't be agree- 
able to this Abjuration, for to reſiſt is not the way 
to defend. 

My Lords, We think that the Doctrine of 
Non-Reſiſtance, as a general Propoſition, is war- 
ranted by the Laws of the Land ; and when there 
is an Exception implied therein, muſt only be de- 
termined by the Wiſdom of the Nation, and not 
by any one Doctor or private Perſon whatſoever. 
The Doctor's Propoſition is about Non-Reſiſtance 
of the Supreme Power, and we have no Reaſon to 
take a greater Weight upon us than the Words of 
our Sermon; and whatever Conſtruftion may be 
put upon it, in Relation to the Executive Power, 
vet the Propoſition holds as to the Supreme Power, 
which is all the Doctor has aſſerted. The Supreme 
Power is the Queen and Parliament, and to this 
Supreme Power the Doctor has preſs'd the utter 
Unlawtulneſs of Reſiſtance ; and I have not heard 
it ſaid by any that it is lawful to reſiſt the Queen 
in Parliament, Here is the Strength of the Na- 
tion, and here there ought to be a Standing Obe- 
dience, otherwiſe it 1s ſetting up the People to be 
Judges, and not the Collective Body of the People 
aſſembled in Parliament. 

My Lords, in a particular Caſe of the utmoſt 
Neceſſity; what Conitruction muſt be made as an 
Exception out of the General Rule, muſt be left to 
Time and Circumſtances (when ſuch a Caſe ſhall 
happen) to determine, and muſt be determined by 
the Wiſdom and Strength of the Nation, if ever 
ſuch a Caſe ſhould happen, which I hope never will 


. More, 


There is indeed one Exception made in one par- 
ticular Caſe in the Bill of Rights, where it is En- 
acted, That if the King or Queen ſhall be reconciled 
to the See of Rome, or profeſs the Popiſh Religion, or 
marry a Papiſt, then ſuch Perſon ſhall be excluded to 
inherit the Crown, or have Regal Power in the Realm, 
and that the People ſhall be abſolved of their Allegiance. 
And this I take to be the firſt ſtated and determin'd 
Exception to this general Rule that ever was made 
in any Act of Parliament. 

My Lords, We think the Government can ſcarce 
be juſt to itſelf, that don't encourage and com- 
mand this Obedience, this Non-Reſiſtence. This 
15 a Rule profitable to all Governments, let the 
Nature of them be what they will; it 1s for the 
Peace and Quiet both of Church and State, It 
would be wiſe Work to have the Exception to this 
Rule ſtated by every. one that comes into a Pulpit. 
I know not whether it would not be High Treaſon 
in them to do it, ſure I am, it would be a high 
Crime: And if theſe Points are doubtful or diſ- 
putable (as at leaſt muſt be agreed) ſure they are 
no Grounds for an Impeachment, 
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What Doctrines ſhould a Miniſter of the 
of England preach, if not thoſe that are — 
in the Scriptures, and in the Dofrines of th 
Church? Muſt he ſearch another Rule than ** 
Scriptures, the Laws and the Fathers of the Church. 
have laid down? Muſt he tell the People, that the 
Doctrine of Non-Reſiſtance of the Supreme Pom. 
is the Doctrine of the Church of England? Or — 
he limit this Rule, and ſtate the Exceptions to it? 
Sure this would be very ſtrange for the Doctor to 
do: He muſt tell them Reſiſtance is unlawful, but 
there is an Exception to that Rule; but what that 
Exception is, I muſt not tell you, but you muſt find 
It out as you can, Is not this to pick Holes in the 
Duty and Allegiance of the Subject, and would 
look like the Blind leading the Blind. | 

My Lords, We think it would be a very ſtrange 
thing for a Miniſter of the Goſpel to diſtinguiſh in 
this Caſe : It would not be allowed him, it would 
be an Offence for any Preacher to do ic. He muſt 
preach the general Propoſition, he muſt inculcate 
the General Rule, and he muſt preach in the Words 

that the Laws of God, and of this Land, have de- 
ſivered it in; he muſt not vary it, to find Meanings 
to help the People, like a good Caſuiſt, to diſtin. 
guiſh themſelves out of their Allegiance, 

Now ſo far we apprehend is the whole Sermon of 
the Doctor's to be underſtood, as not raſing the 
Foundations of the Government, not inciting to Re- 
bellion, but preaching Obedience to the Laws of 
GOD and Man. Ir is a great Misfortune for the 
Doctor to be repreſented as preaching this Doctrine 
for the Sake of the Pretender. We think, at leaſt, 
it may be a Comfort to him, that there is not a 
Syllable of Proof or Truth in it; and that on the 
contrary, the Doctor diſclaims all Right in the Pre- 
tender, by aſſerting and acknowledging her Majeſty's 
Right, and expreſſing a paſſionate Concern, that 
her Majeſty is the Relict of the Royal Family, 

We have given all the Aſſurance of our Fidelity 
the Law demands, we have taken the Oath of Ab- 
Juration, and been always ſubmiſſive to her Mal eſty, 
and the Laws of the Nation, given all the Security 
of our Allegiance and Loyalty that the Govern- 
ment required, 

The Doctor fully declares his Meaning in this 
Sermon : Does he not all along ſubmit to the Go- 
vernment, and pray for the Queen and Government? 
He has done it in ſeveral Places of his Sermon, 
er in one Place, which will carry a great 

eight in it. What (ſays he) I have thus freely 
ſpoken, I hope is as much without Offence, as it pro- 
ceeds from a tender Concern for her Majeſty's Perſon, 
and a hearty Zeal for the Safety of our Church an 
Conſtitution. Surely after this Declaration, in Com- 
mon Juſtice, there ought to be no Conſtruction ot 
a Man's Meaning made by Inference. Here 1s a 
full Declaration, that what he has done he has done 
in Service and Zeal to her Majeſty and the Conſli- 
tution in Church and State, 

When there 1s not through the whole Sermon any 
plain Words to ground ſuch a Conſtruction, wie! 
there is not the leaſt Proof offer*d, but only by ſuch 
forced Conſtructions, when different Words are 
pick*d out from different Places, and Words fo di- 
ſtant are join*d together to make up Sentences ; and 
then Arguments framed, and Concluſions drawn 
from thoſe Sentences to make good the Impeact- 
ment, we think it is much too hard, and m_ It 
never will be endured, to pick Part ot a Line herc, 
and fix or eight Lines after to pick part of another, 


and to join the Concluſions of one Sentence, * 
| 0 
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the Beginning of another; this would be to con- 
found all Reaſon and Underſtanding whatſoever. 
This we take not to be a right way of Reaſoning, 
nor a proper Evidence to maintain an Impeach- 
ment, and we hope your Lordſhips will therefore 
acquit the Doctor of this Article, 


Mr. Phipps. Y Lords, I am alſo aſſigned by 

your Lordſhips to be one of 
the Counſel for Doctor Sacheverell, who, I beg 
Leave to ſay, I cannot yet think to be a Criminal; 
and, when we have been heard, I hope your Lord- 
ſhips will not think him ſuch. 

do admit, as the Caſe is ſtated by the Gentle- 
men who are the Managers for the Commons, that 
it is a Cauſe of very great Moment, and is worthy 
of your 8 Determination, becauſe it de- 
ſerves the greateſt Deliberation; it being a Cauſe 
as conſiderable in its Conſequences to her Majeſty, 
the Church, and theſe Kingdoms, as ever came 
before your Lordſhips. And therefore, ſmce it 
has been the Doctor's Misfortune to incur the Diſ- 
pleaſure of the Houſe of Commons, and to lye un- 
der the Weight of an Impeachment by that Great 
and Honourable Body, it is his greateſt Comfort 
(next to his being Innocent) that he has the Honour 
to have your Lordſhips for his Judges, and the Op- 
portunity of ſo publick a Vindication of his Inno- 
cence; for he does not doubt to give your Lord- 
ſhips, and all by whom we have the Honour to be 
heard, full Satisfaction, that he is not Guilty of 
any of the Crimes charged upon him in any or 
ether of the Articles. 

My Lords, we agree with the Managers, that 
his late Majeſty, when Prince of Orange, did, with 
an armed Force, undertake a glorious Enterprize 
tor delivering the Kingdom from Popery and Slave- 
ry. We admit, that divers Subjects well affected 
to their Country joined with and aſſiſted him in 
that Enterprize; and that the Enterprize being 
crowned with Succeſs, the late happy Revolution 
took Effet, and was Eſtabliſhed. - We alſo admit, 
that the bleſſed Conſequences of the Revolution are 
the Enjoyment of our Religion and Laws, the Pre- 
lervation of her Majeſty's Perſon, the many Advan- 
tages ariſing by her Majeſty's wiſe and glorious 
Adminiſtration, the Proſpect of Happineſs to future 
Ages by the Settlement of the Succeſſion, and the 
Union of the two Kingdoms. 

But there are other Matters ſuggeſted in the Pre- 
amble, in which we differ with the Gentlemen of 
the Houſe of Commons; for it is therein alledged, 
That Doctor Sacheverell preached and publiſbed his 

wo Sermons with a malicious and ſeditious Intention, 
to undermine the Government and Proteſtant Succeſſion, 
to defame her Majeſty's Adminiſtration, to Aſper/e 
the Memory of his late Majeſty, and Traduce and 
condemn the Revolution, to Arraign the Reſolution of 
both Houſes of Parliament, to create Jealouſies and 
Diviſions among her Majeſty's Subjects, and to incite 
them to Sedition and Rebellion. And all this we to- 
tally deny. 

The Offences charged upon the Doctor are of a 
yery high and heinous Nature, and the greater the 
Crimes are with which a Man is charged, the clearer 
and plainer ought the Evidence to be to maintain 
and make good that Charge. And to make the 
Doctor a Crimiral within theſe Articles, every 
Branch of the Articles muft be proved as they are 
laid. It muſt be proved that he preach*d and pub- 
liſh*d theſe Sermons with ſuch wicked, malicious and 
leditious Intention, as is alledged in the Preamble ; 
N. the Proof ought to be plain and poſitive; for 

ol. V. 
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the Laws of —_ have ſo guarded the Perſons and 


Properties of the Subjects, that their Lives, Liber- 
ties, or Eſtates, cannot be ſubject to Forfeiture, or 
Reſtraint, by uncertain or conjectural Evidence, by 
ſtrain*d or unnatural Inferences, Inſinuations, or In- 
nuendo's. And althoꝰ I could cite many Authorities 
and Determinations in the Courts of Meſtminſter- 
Hall, wherein the Judges have expreſs'd their Diſlike 
and Deteſtation of convicting Men of Offences, ei - 
ther Capital or Criminal, by Innuendo's or Inferen- 
ces; yet I forbear to trouble your Lordſhips with 
any of them, becauſe I have an Authority Superior 
to them all to warrant what I have ſaid, and that is 
the Determination and Reſolution of your Lord- 
ſhips in Sir Samuel Barnardiſton's Caſc, which ha- 
ving been read by Sir Simon Harcourt, I forbear to 
trouble your Lordſhips with a Repetition of it. 

The next thing therefore to be conſidered iz, 
Whether the Sermons were preached with ſuch ma- 
licious and ſeditious Intention as 13 aſſerted in the 
Preamble, and if there be ſuch plain, direct and 
poſitive Proot, as is by your Lordthips D-termina- 
tion, in Sir Samuel Barnardifton's Cale, declared to 
be neceſſary. 

But before I come to ſpeak to any particular 
Article, I beg Leave to obſcrve ſomething, which 
though it hath not been made a particular Charge 
againſt the Doctor in any one Article, yet it has 
been urged and infinuated almoſt by every one of 
the Managers of the Houſe of Commons to inforce 
every Article, and that is, That aotwithtanding the 
Doctor's Expreſſion of Loyalty to the Queen, yet bis 
Intention is to bring in the Pretender. 

It has been objected, as I apprehended (and I 
beg Pardon if I am miſtaken) That the Doctor 
„ confines his Doctrine of Paſſive Obedience and 
Non- Reſiſtance to a Jure Divino King or Queen, 
« and that from thence it was eaſy to underſtand 
e againſt what Queen the Doctor excites the People 
Ito take up Arms.” If the Queen, who has an 
Hereditary Right, and alſo a Right confirmed and 
eſtabliſhed by Act of Parliament, cannot be ſaid 
to be a Jure Divine Queen, I do not know who 
can. I did not think that the Doctor, who aflerts 
the Hereditary Right of the Queen, could be 
charg*d with an Intention to bring m the Pretender, 
I am in your Lordthips Judgment, whether the de- 
nying her Majclty*'s Hereditary Right be not the 
moſt likely way to bring him in: For I ſuhmit to 
your Lordſhips, whether the denying the Heredi- 
tary Right of the Qucen, be not to ſuppoſe an 
Hereditary Right in ſomebody elſe; and whether 
that does not leave a Way open (when the Queer,”s 
Enemies are ſtrong enough) to bring in chat Perſon 
in whom the Hereditary Right is ſuppoſed, 

It is aſſerted. That the Doctor's pretended 
« Zeal is for her Majeſty, but his rea! Zeal is for 
te the Pretender: It is hard to ſay a Man means 
« contrary to what he ſpeaks, and that, though he 
« declares that. the Safety, Rights and Eſtabliſn- 
« ment of her Majeity's Government, with thoſe 
4 of the Church, are the things which he ſo carneſt- 
&« ly contends for, and are his only Aim and Inten- 
„ tion; and tho* he prays that God will preſerve 
her Majeſty, for the Comfort and Support of the 
« Church and Nation, yet it is ſuggeſted that his 
« chict Aim and D-ſign is to dethrone her Majeſty, 
& to ſet the Crown upon the Head of the Pretender, 
e and to cſtablith Popery, or at leaſt a Church in- 
dependent on the State. And altho' he preaches 
e up Paſſive Obedience and Non-Reſiſtance under 
% her Majeſty's happy Adminiſtration, yet it is 
he ftirs up the People to Rebellion, and 
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« means Non; Reſiſtance and Paſſive Obedience 


to the Gentleman on the other Side of the Wa- happy 


© ter. 

I do agree theſe Things have been urged with 
great Ingenuity, but what Proof, what Evidence is 
there of any of theſe Matters thus ſuggeſted ? 
My Lords, by the Law of England Men are not 
to be harangued out of their Lives, Liberties or 
Eſtates, but, as I have obſerved, it muſt be plain 
and poſitive Proof alone that can ſubject them to a 
Forfeiture : And I ſubmit to your Lordſhips, where 
a Man affirms a Thing in his Sermon, if an Aver- 
ment by any Body elſe that he means quite the con- 
trary, be a ſufficient Evidence to convict a Man of 
High Crimes and Miſdemeanors. 

There is another Matter which I confeſs puts me 
under a great Difficulty, to determine which way to 
apply our Defence to the firſt Article, and that is 
the different Conſtruction which the Gentlemen of 
the Houſe of Commons have made of that Part of 
the Doctor's Sermon on which the firſt Article is 
founded. The Gentlemen that ſpoke to the firſt 
Article (if I apprehend them right) affirm, © That 
« the Doctor aſſerts an unlimited Obedience, and 
<« the utter Illegality of Reſiſtance to the Queen, as 
& the Supreme Executive Power, and that ſuch an 
« Aſſertion was a Reflection upon the Revolution, 
« which was brought about by the Reſiſtance that 
ic was given to the late King James.“ And all their 
Arguments on the firſt Article were grounded on 
this Aſſertion. But a very learned Gentleman, 
who ſpoke Yeſterday to the fourth Article, was 
pleaſed to object, That tho? the Doctor aſſerted 
« the utter Illegality of Reſiſtance to the Supreme 
« Power, yet he had no where aſſerted the utter 
« Tllegality of Reſiſtance to the Queen, thereby 
leaving himſelf at Liberty to reſiſt the Queen, 
and bring in the Pretender.“ 

Now the Queſtion is, which of theſe Conſtructi- 
ons we muſt believe; if the Conſtruction made by 
the Gentlemen who ſpoke to the firſt Article be 
true, then the Doctor has taken that Care of her 
Majeſty's Perſon whit he ought, by aſſerting the 
utter Illegality of Reſiſting Her, and hath not left 
himſelf at Liberty to take up Arms againſt her Ma- 
jeſty to bring in the Pretender; and ſo the great 
Objection made againſt the Doctor by the learned 
Gentleman who ſpoke to the fourth Article falls, 
But if his Conſtruction prevails, there is no Reflec- 
tion on the Revolution, and the firſt Article falls 
to the Ground; for the reflecting on the Revolu- 
tion can be only by aſſerting the Illegality of Reſiſt- 
ance to the Queen, as the Supreme Executive Power 
becauſe the Reſiſtance which brought about the 
Revolution was made to the late King James only, 
and not againſt the Legiſlature : But whichſoever 
of theſe Gentlemen your Lordſhips ſhall be of Opi- 
nion is in the Right, I beg Leave to ſay, that this 
may certainly be concluded and inferred, That the 
Conſtruction of that Sentence muſt be very doubt- 
tul, in which tuch learned Men differ, and con- 
trauently cannot be a Charge ſufficient and certain 
enough to ground a Conviction for High Crimes 
and Miſdemcanors. Theſe Matters being ſubmitted 
to your Lordſhips Judgment, I come next to con- 
ider the Articles themſelves, and ſhall humbly pro- 
pole to your Lordſhips Conſideration what I have 
to offer in Anſwer to them, and ſhall take Notice 
of the ſeveral Branches of the reſpective Articles, 
which the Doctor mentions in his Anſwer to 
them, 

As to the firſt Branch of the firſt Article, which 
charges, the Doctor does Syggeſt and Maintain, 


that the neceſſary Means uſed- to bri 
_ er were Odious and Uni 

tor denies there are any ſuch Expr in hi 
Sermon at St. Paul's: And I beg —.— ** 
there is not one Paragraph or Sentence in his Ser. 
mon that can ſupport this Charge; the Neceſſi 
Means uſed to bring about the Revolution not bins 
once mentioned in his Sermon ; and therefore I 
firſt doubted whether I had the right Sermon : fon 
I could no more find that Sentence in the Doctor's 
Sermon at St. Paul's, than one of the learned M 
gers could find a Text of Scripture, 
Doctor, in his Bible. 

One of the Gentlemen who ſpoke to this Article 
was pleaſed to admit, that the Words charged in 
this Part of the Article are not in the Doctor”; Ser- 
mon, but ſaid there are Words that are antamoun. 
ſo that this Branch is to be proved by Innuendo's 
and yet they have not been pleaſed to let us know 
what thoſe Words are which do amount to the 
ſame Signification, and we deny there are any ſuch 
Words. 

The laſt Part of the firſt Article (for J ſhall 
conſider that next, becauſe it relates to the Revo- 
lution) charges, that the Doctor does Suggeſt and 
Maintain, that to impute Reſiſtance to the Revoly- 
tion, is to caſt Black and Odious Colours upon bis 
Majeſty and the Revolution, In anſwer to which 1 
mult beg Leave to take Notice, that the Words of 
the Sermon are here tranſpos'd and miſplac'd ; for 
the Doctor does not ſay, that to impute Reſiſtance to 
the Revolution is to caſt black and odicus Colours 
upon his Majeſty and the Revolution; but he ſays, 
that to urge the Revolution to juſtify the Doctrine of 
Dethroniug and Murdering of Princes, is to caſt 
Black and Odious Colours on his Majeſty and the Revo- 
lution ;, for the Doctor in Page 11, ſays, that „ the 
New Preachers and New Politicians pretend to 
have a Power to cancel their Allegiance at Plea- 
« ſure, to call their Sovereign to an Account for 
High Treaſon, to Dethrone and Murder him 
„for a Criminal, as they did the Royal Martyr 
by a Judiciary Sentence, and that to juſtify this 
Doctrine, they urge the Revolution of this Day 
But (ſays he) they are the greateſt Enemies of thet, 
and his late Majeſty, and the moſt ungrateful for the 
Deliverance, who endeavour to caſt ſuch Black and 
Odious Colours upon both; ſo that what he ſays is no 
more than that to juſtify the calling the Sovereign 
to an Account for High Treaſon, and the De- 
throning and Murdering of him, by the Revolution, 
is to caſt Black and Odious Colours upon both. 
And is there any Body that has any Reſpect for the 
glorious and happy Revolution, that has any Re- 
gard for the Preſervation of our Conſtitution, can 
lay leſs? Can there be a greater Reflection on 
the Revolution, than to urge That in Vindication 
of the Rebellion in Forty-one, as if the Calcs were 
alike ? 

I humbly ſubmit it to your Lordſhips, if ther? 
be any Thing in his Sermon that can be conftiued 
to reflect on the Revolucion, if the Words be ta- 
ken according to the Natural and Genuine Senſe of 
them; nor can it be thought the Doctor would cait 
the leaſt Reflection upon it: Can it be imagine, 
that he who is a Member of Magdalen College in 
Oxford, ſhould ſo ſoon forget the Attempts that 
were made on their Liberties, and would reflect on 
the Revolution, by which not only he and the reſt 
of the Fellows of that College, but all the Colleges 
in both the Univerſities, nay, all her Majeſty's Pro- 
teſtant Subjects, now enjoy their Religion, Rights 
and Liberties? That he who is a Church-of-EAg- 
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und- Man ſhould Calumniate the Revolution, by 
which the beſt Eſtabliſhed Church in the World is 

reſerved from Popiſh Superſtition and Idolatry ? 
Tha he who contends ſo earneſtly for the Preſer- 
ration of our Conſtitution, ſhould caſt Black and 
Odious Colours on that, by which alone the Suc- 
ceſſion is ſettled and ſecured in the Proteſtant Line, 
and her Majeſty is now Lawfully and Rightfully 
ſeated on the Throne of her Royal Anceſtors, on 
which the Doctor prays, and I hope we all join 
with him, that ſhe may long continue for the Support 
and Comfort of this Church and Nation ? No, my 
Lords, it is not the Revolution in 1688, but the 
Revolution in 1648, that he endeavours to blacken, 
and the Principles by which that was brought to 

ſs, thoſe Principles which made Rebellious Sub- 
ies take up Arms againſt one of the beſt Princes 
that ever Swayed the Sceptres of theſe Kingdoms; 
thoſe Principles which brought that Pious Martyr 
to the Block, baniſhed the Royal Family, and ſet 
an Uſurper upon the Throne; this is the Dethro- 
ning, * is the Murdering which he means: 
And can any Colours be too Black, any Colours too 
Odious for ſuch Crimes? No doubt, my Lords, 


they cannot; and therefore inſtead of charging the 


Doctor with reflecting on the late happy Revolution, 
I hope your Lordſhips will be of Opinion he vindi- 
cates it in the higheſt Degree, when he diſtinguiſheth 
it from that in 1648, and ſhews what a wide Diffe- 
rence there 1s between them. 

As to that Part of the firſt Article which ſays, 
That his late Majeſty, in his Declaration, diſclaimed 
the leaſt Imputation of Reſiſtance ; If the Doctor 
had not explained himſelf, it is humbly ſubmitted 
how far he is juſtified by his Majeſty's Declara- 
tion. The Declaration ſays, We have thought fit 
to go over to England, end to carry with us à Force 
ſufficient, by the Bleſſing of God, to defend us from 
the Violence of evil Counſellors ;, and that his Expe- 
dition is intended for no other Deſign but to have 
e free and lawful Parliament : So that this Expe- 
dition was to have a free Parliament, and his Forces 
were to defend him from the Violence of Evil 
Counſellors, in carrying on that glorious Deſign ; 
and when the late King James Abdicated the Go- 
vernment, what Reſiſtance was it to ſupply the Va- 
cancy, by ſettling his late Majeſty on the Throne? 

In Conſtruction of Words and Sentences, if any 
part be ambiguous, and may be taken in a double 
Senſe, it ought in Favour of Life and Liberty to be 
taken in the beſt Senſe. But the Author declares 
what his Senſe is, what he means by it, there it 
cannot be taken in any other Senſe than that : And 
this is the Doctor's Caſe ; for he ſhews, both in his 
Sermon, and by a Note printed at the Bottom of 
the Page, that by Reſiſtance he means ſuch Reſi- 
ſtance as tended to a Conqueſt: And is he not 
juſtified in that by his Majeſty's Declaration, where- 
in he diſowns the wicked Attempt of Conquelt ? 
And by the Vote of both Houſes of Parlia- 
ment, who ſo highly reſented the Deſign of making 
that Expedition a Conqueſt, that they ordered a 
Pamphlet which attempted to prove it ſuch, to be 
Burnt by the Common — * 

And therefore, if the general Words would have 
carried ſuch a Reflection, yet the Clauſe which ex- 
plains it, being printed with it, prevents ſuch a 
Conſtruction; for there is no Reaſon to apprehend 
any Danger from the Poiſon, when the Antidote is 
adminiſtred at the ſame Time, Thus, my Lords, I 
take it, I have anſwered every Branch of this Arti- 
cle, and ſhewn, that there are not any Expreſſions in 


- the Sermon, that can Warrant or Support any Part 
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of it : But, from what I obſerved from the Gentle. 
men who are the Managers, and ſpoke to this Ar- 
ticle, the great Foundation and Streſs upon which 
this Article depends, is in the Sentence in Page 11. 
of the Doctor's Sermon, where he ſays, The Grand 
Security of our Government, and the very Pillar 
upon which it ſtands, is founded upon the ſteady 
Belief of the Suljefs Obligation to an abſolute and 
unconditional Obedience to the Supreme Power in al! 
things lawful, and the utter Ilegality of Reſiſtance uten 
any Pretence whatſoever, But I take 1t, the Charge in 
this Article can never be ſupported by any Words 
in this Sentence; for it is Evident, that the abſo- 
lute and unconditional Obedience, which he ſays 
Subjects are obliged to, is to the Supreme Power 
in all things lawful; and the utter Illegality of Re- 
ſiſtance upon any Pretence whatſoever, (being in 
one and the ſame Sentence) muſt be intended to be 
of the Supreme Power in all Things lawful; ſo 
that it is no more than if he had faid, Tis utterly 
Illegal, upon any Account whatſocver, to reſiſt 
the Supreme Power in Things lawful. Can any 
Aphoritm be truer than this, viz. Tha? wwhere the 
Thing commanded by the Supreme Power is lawful, 
the Reſiſtance given to it muſt be unlawful ? And 
this is all the Doctor hath aſſerted in this Para- 
graph. 

If I may have Leave to cite a foreign Author, 
Puffendorf ſays, The Supreme Power is that in 
which the Legiſlature is veſted ; for he ſays, Hu- 
man Laws are the Decrees of the Supreme Power, 
concerning Matters to be obſerved by the Subjects for 
the good of the State. And one of the learned 
Managers, who ſpoke to this Article, admits it ro 
be ſo. And then the Doctor's Aſſertion is, That 
the Security of our Government, and the very Pillar 
on which it ſtands, is founded upon the ſteady Be- 
lief of the Subjects Obligation to an Abſolute and 
Unconditional Obedience to the Laws made by 
the Queen, Lords and Commons, in Parliament 
aſſembled, and the utter Illegality of Reſiſting 
ſuch Laws on any Pretence whatſoever. And if 
this be not ſo univerſal a Truth, as not to admit 
any Exception, is humbly ſubmitted to your Lord- 
r. And this is an Anſwer to all that hath been 
ſaid againſt us on the firſt Article. For all the Gen- 
tlemen have founded their Diſcourſe on a Suppoſi- 
tion, that the Doctor preached up an Abſolute Un- 
conditional Obedience to, and the utter Illegality of 
Reſiſtance of the Queen; whereas he preaches up 
the Illegality of Reſiſting the Supreme Power, and 
that in all Things lawful. 

Suppoſe it could be collected, that by the Su- 
preme Power the Doctor meant the Supreme Exe- 
cutive Power, which is the Queen ; yet the Doctor 
cannot be thought by this to reflect on the Revolu- 
tion, or to condemn that Oppoſition given to King 
James. | 

For can it be imagined, that he condemns the 
Oppoſition given to that Prince in the Diſpenſing 
Power, in committing the Biſhops, depriving Men 
of their Freeholds and Liberties, by Eccleſiaſtical 
and other unlawful Commiſſions, and endeavouring 
to eſtabliſh Popery, by introducing a foreign Power? 
I fay, Can it be imagined the Doctor condemns that 
Oppoſition, when he urges the Illegality of Reſiſt- 
ance to the Supreme Power in all Things lawfu] ? 
It thoſe Proceedings of King James were law ful, 
then the Doctor condemns the Oppoſition given x0 
them ; but thoſe Proceedings being Illegal, the 
Oppoſition given to them is no where condemnꝰ'd 
by the Doctor, nor hath this Paragraph in his Ser- 
mon any Relation to it. 
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To carry this yet further; ſuppoſe that the 
urging the Illegality of Reſiſtance on any Pretence 
whatſoever had been a Subſtantive Clauſe, and had 
no Relation to, or Dependance upon any other 
Clauſe or Sentence; or ſuppoſe ſuch a general Aſ- 
ſertion can be collected from any Part of the Do- 
ctor's Sermon, yet it muſt be taken only for a ge- 
neral Propoſition: And if ſuch general Propoſitions 
are true in the General, and to a common Intent, 
tho? they are ſubject to particular Exceptions, yet 
it is ſubmitted, whether the Doctor is not well war- 
ranted in aſſerting ſuch a general Propoſition, with- 
out mentioning the particular Exception? For all 

eneral Rules have — and yet the Per- 
Pn that cites them, ſeldom or never mentions the 
Exceptions; for whenever ſuch general Propvſiti- 
ons are urged, the Exceptions are always underſtood 
and implied. And there was leſs Reaſon to men- 
tion the Exception in this Caſe, becauſe it is fo 
univerſally known : It had the Concurrence of the 
whole Nation, and was ſo often eſtabliſhed and 
approved by the iſlature. 

And the Doctor intirely concurs with the Gen- 
tlemen of the Houſe of Commons, that the Revo- 
lution is an Exception; and is not Adverſary to one 
of the learned Managers, who was pleaſed to ad- 
mit, it was the only Exception from this general 
Rule. And I ſubmit to your Lordſhips, if the 
naming that Exception, would not be a greater Re- 
flection on the | rar cbr than the Preaching 
that Doctrine in general Terms, without naming it; 
for to name it now, ſince the Revolution, would be 
to ſuppoſe, that it was not implied and underſtood 
as an Exception out of that general Propoſition, 
before the Revolution; and then the Exception is 
the Revolution; which is to 
infer, that no Reſiſtance was lawful *till the Revolu- 
tion: Whereas we ſay, that ſuch an extraordinary 
Caſe as that of the Revolution, was always im- 
plied as an Exception out of that general Doctrine, 
and fo the Doctrine juſtifies the Revolution. 

And therefore, the Doctor urging this Doctrine of 
Non-Reſiſtance in ſuch general Terms, as all other 
general Propoſitions are uſually urged, it 1s hum- 
bly ſubmitted, whether he can for this be eſteem'd 
guilty of High Crimes and Miſdemeanors ; eſpeci- 
ally ſince this very Doctrine hath been affirm'd in 
ſuch general Terms, by learned Men in all Ages, 
by our Church, and by the Legiſlature ; of which 
PII beg Leave to give ſome few Inſtances. . 

When the Duke of Monmouth was to be exe- 
cuted, his preſent Grace the Archbiſhop of Canter- 
bury, the preſent Lord Biſhop of Bath and Wells, 
the then Biſhops of Ely and Bath and Wells, were 
appointed by the King to attend his Grace, They 
preſs*d him to make a particular Confeſſion of his 
Crime, and to acknowledge himſelf guilty of Re- 
bellion : His Anſwer was, He died a Proteftant of 
the Church of England. They replied, My Lord, 
ww be of the Church of England, you muſt ac- 

ledge the Doctrine of Non-Reſitance to be true. 

Archbiſhop Tillotſon, in his Letter writ to my 
Lord Ruſſel, July 20, 1683. offers theſe Conſide- 
rations concerning the Point of Reſiſtance. © (1.) 
That the Chriſtian Religion doth plainly forbid 
« the Reſiſting of Authority. (2.) That in the 
« ſame Law which eſtabliſhes our Religion, it is 
« declared, It is not lawful upon any Pretence what- 
* ſoever to take up Arms againſt the King. 


Biſhop Saunderſon, in his Works, Pag. 522. ſays, 
No Coders of Circumſtances . 5%. £0 can 
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make that Expedient to be done at any Time, that ;s 
of itſelf, and in the Kind, unlawful. For a May 
to take up Arms (offenſive or defenſive ) againſt 4 
lawful Sovereign, being a Thing in its Nature fan. 
Ph, and de toto genere, unlawful, may not be done 
by any Man, at any Time, in any Caſe, upon any 
Colour or Pretence whatſoever. 


Thus your Lordſhips obſerve, how much higher 
theſe great and learned Men carried this Doctrine 
than Doctor Sacheverell hath done in his Sermon: 
And Multitudes of Inſtances there are, which ſhew, 
that it hath been the concurrent and univerſal O- 

inion of all the learned Men of our Church, 
in all Ages, that Reſiſtance of the Sovereign Pow. 
er is not lawful upon any Pretence whatſoever, 
And what Puniſhment, what Cenſures have been 
inflicted upon, nay, what Fault has been found 
with any of them to this Day ? One of the learn- 
ed Gentlemen, to inforce the Legality of Reſi- 
ſtance, was pleaſed to urge the original Contract, 


as the Foundation of the Prerogative of the Crown, 


and the Liberties of the People; and to aſſert, that 
if the Supreme Executive Power invaded the Rights 
of the People, the Contract was difſoly*d, and the 
People diſcharg'd from their Allegiance. I will nor 
be poſitive, as to the very Words, but I take this 
to be the Purport of them, 

When the original Contract was made, that 
learned Gentleman did not think fit to inform us. 
Was it before Magna Charta? It fo, why not com- 
erg. in it? All the Liberties the Subjects then 
aid Claim to, being included in that Act; and *tis 
much, a Thing ot that Moment, and which was 
the Source and Spring of all their Liberties, ſhould 
not be ſo much as mentioned in it. I never met 
with it in any of our Law Books, in my little Ex- 

rience, —— I never heard it urg*d in any Court 

fore. Was it before the Statute of 25 KEdw. III? 
I never knew it pleaded to any Indictment for 
High Treaſon, nor objected, to enervate or take off 
the Force of that Statute : And our Law Books be- 
ing ſilent in it, I think it is too tender a Point for 
us, ho are no Members of any Part of the Legiſla- 
ture, to meddle with. And therefore, *till the Legi- 
ſlature have declar'd what the original Contract is, 
and determin*d what Act of the Supreme Executive 
Power ſhall amount to a Diſſolution of that ori- 
ginal Contract, and diſcharge the Subjects from 
their Allegiance ; I muſt beg Pardon, if I think, 
that as to Reſiſtance in general, the Law ſtands ſtill 
upon the Foot of the 25th of Fadward III. and that 
all Reſiſtance, except in the Caſe of the Revolu- 
tion, is ſtill Treaſon within that Act. 

But to give ſome further Inſtances, in Vindicati- 
on of the Doctrine of Paſſive Obedience and Non- 
Reſiſtance, Archbi Tillotſon, in his Letter to 
the Lord Ruſſell, ſays, The Doctrine of Non-Refi- 

ſtance is the Doftrine of all Proteſtant Churches : I 
may add, it was the rine of Chriſt and his A- 

les: It was the Doctrine in David's Time; for 
it was this Doctrine that reſtrained David from of- 
fering Violence to King Saul, tho' that King ſought 
to = þ away his Life. It was that holy Man's O- 


pinion, that he could not Hr up bis Haxd again, 


the Lord's anointed, and be guiltleſs. Can it be 
done now with greater Innocence than it could 
then ? Is the Perion of the Lord's anointed now 
leſs ſacred than it was then? Or have the 2 
now a greater Liberty to reſiſt, than David I 
then ? Lords, one of the learned Gentlemen 
faid, that in Refpe& of the Patriarchal Right, — 15 
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+ Doctrine as old as Adam, and I will not pretend 
to carry it further. | 

The next Thing therefore to be conſider'd, is, 

Whether this Doctrine, that is of ſo great Anti- 
quity, has had any Alteration, whether it hath 
deen preach'd, or urg'd in any other Lerms ſince 
the Revolution, than it was before. Biſhop Beve- 
ridre, in a Book call'd Private Thoughts upon Re- 
livien, Pag. 247, 249, 250. ſays, Upon any ſeeming 
rial Default or Defect of our Sovereign, we are 
to be more earneſt in our Prayers and Interceſſion 
for him, but upon no Account to fight or rebel 
ogainjt bim. This Book had her Majeſty's Royal 
Licenſe, and was counterſigned by a noble Lord, 
eminent for Learning, and her Majeſty's principal 
Secretary of State z I mean, the Right Mm 
bl: the Earl of Sunderland. 

beg Leave to cite next a learned Gentleman, 

whoſe Affection to the Government, and Under- 
ſtanding in Antiquity, no body can doubt: *Tis 
Dr. Kennet, who in his Sermon preach*d before the 
Houle of Commons, January 30, 1705, ſays, This 
is the true Foundation of that common Axiom, The 
King can do no Wrong ;, becauſe there is no Right 
ner Remedy againſt his Royal Perſon. And in the 
fame Sermon he ſays, /t was declarative of our o- 
rivinal Conſtitution, (which one would think ſhould 
be the original Contract, unleſs the original Con- 
tract and the original Conſtitution differ) that our 
Legiſlature, upon Occaſion of this Day would have 
it expreſs*'d, that by the undoubted and fundamen- 
tal Laws of this Kingdom, neither the Peers of this 
Realm, nor the Commons, nor bath together, in Par- 
liament, or out of Parliament, nor the People, col- 
lively er repreſentalively, nor any other Perſons 
whatjcever, ever bad, have, or ought to have, any 
eercive Power over the Perſons of the Kings of 
this Realm, And I think 1t is evident, where 
there can be no coercive Power, there cannot be 
any Reſiſtance. This was but in the Tear 1705. 
And was the original Contract found out ſince ? 
If not, then it is plain, the Commons did not think 
this Doctrine to derogate from that Contract, or 
to reflect upon the Revolution; for the Doctor had 
the Thanks of the Commons for his Sermon, and 
their Order to print it. 

I do mot readily concur with the learned Gen- 
tlemen of the Houſe of Commons, that that Re- 
verend Bench is fill'd with Fathers of the Church, 
who are as great an Ornament to it for Learning 
and Piety as any of their Predeceſſors, and are moſt 
jutly famed for their religious Maderation ; and 
therefore Inſtances of their aſſerting this Doctrine 
ſince the Revolution, will have the greateſt Weight 
with your Lordſhips, and tend the moſt to the Sa- 
tisfaction of that honourable Houſe, upon whoſe 
Impeachment the Doctor is brought hither. 

The Biſhop of St. Aſaph, in his Sermon on 
the 3oth of 3 1699, preached before the 
Lord Mayor, Pag. 18, ſays, I is plain, that a Go- 
vernment cant paſſibly ſubſiſt far any Time, where 
any Kind of Violence is allow'd againſt the Magi- 
ſtrate : Government is at an End, where Rulers are 
expo d to popular Aſſaults. 

The Biſhop of Lincoln, in his Sermon preach'd 
before your Lordſhips the 3oth of January, 1708, 
pag. 15, 16, 17, ſays, Where-ever that Supreme 
Power and Authority is ladg*d, or in whomſoever it 
reſides, we are bound to pay either an attive or 
paltve Obedience, muſt either do what it requires, 
o ſuffer what it inflitts. This is, without Conirover- 
J, the tanding Doctrine of Chriſtianity, and has been 
conſirm'd by the Practices of the beſt Chriſtians in all 
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Ages of the Church. My Lord Biſhop likewiſe cites 
the Words of the Statute of the 12th of Charles II. 
which were mentioned by Dr. Kennet; your Lord- 
ſhips were pleaſed to thank my Lord Biſhop for 
this Sermon, and deſired him to print it. 

My Lord Archbiſhop of York, in his Sermon 
preached before your Lordſhips in 1700, has 
ſtared this Doctrine fo fully and clearly, that it is 
not capable of the leaſt Contradiction or Doubt: 
His Grace expreſſes himſelf thus: That there 7s 
ſuch a Submiſſon due from all Subjects to the Su- 
preme Authority of the Place where they live, as 
ſhall tie up their Hands from oppoſing or reſting it 
by Force, is evident from the very Nature and Ends 
of Political Society; and I dare ſay, there is not that 
Country upon Earth, let the Form of their Govern- 
ment be what it will, ( Abſolute Monarchy, Ariſta- 
cracy, or Commonwealth) where this is not a Part 
of the Conſtitution. Subjects muſs obey Padſſroely, 
where they cannot obey Attively, otherwiſe the Go- 
vernment ould be precarious, and the publick Peace 
at the Mercy of every Malecontent ; and a Door 
would be ſet open to all the Inſurreftions, Rebellions, 
and Treaſons in the World, Nor is this only a State 
Doctrine, but the Dettrine alſo of Feſus Chriſt ; and 
that a neceſſary and indiſpenſible one too, as ſuffi- 
ciently appears from thoſe famous Words of St. 
Paul's, Rom. xili. 1, 2. <obich are ſo plain that they 
need no Comment: So that ſo long as this Text ſtands 
in our Bibles, the Doftrine of Non-Reſiſtance or Paſ+ 
foe Obedience muſt be of Obligation to all Chri- 
ftians, 

Is not this Doctrine confirm'd by our Church in 
her Homilies, and injoin'd to be read on certain 
Days in the Church ? Are .not theſe Homilies al- 
low'd by the Articles? Are not theſe Articles eſta- 
bliſh*d by the 13th of Eli. Chap. xiv ? And is not 
that very Act confirm'd and made perpetual by the 
Act of Union made in the fifth Year of her Ma- 
jeſty? Is it not likewiſe ratify*d and eftabliſh*d by 
the Legiſlature, by the Act of the 12th of Charles 
the Second, cited in the Sermons of the Biſhop of 
Lincoln and Dr. Kennet ; by the Act of the 13th of 
Charles the Second ? For that Act of the 13th of 
Charles the Second, Chap. iv. obliges all Miniſters, Sc. 
to ſubſcribe a Declaration: The firſt Part whereof 
was this, J A. B. do declare that it is not lawful 
upon any Pretence whatſoever ta take up Arms 
againſt the Ring. Was not that Declaration to be 
ſwore to by all Officers of Corporations, by the 
Corporation Act; by all Lieutenants, Deputy Lieu- 
tenants, and all Officers and Soldiers of the Mili- 
tia, by the Militia At? And can any Man doubt 
the Truth of that Doctrine, which the Legiſlature 
has obliged the greateſt Part of the Nation ſo ſo- 
lemnly to ſubſcribe and ſwear to? We have collect- 
ed many more Inſtances of this Kind, which we will 
offer to your Lordſhips in the Courſe of our E- 
vidence. 

Thus your Lordſhips obſerve how this Doctrine 
hath been preach'd and maintain'd by ANTI 
Biſhops, and eminent Divines, confirm'd and efta- 
bliſh'd by the Church; and by the Legiſlature : And 
is this Doctrine alter*d ; or hath it recerv*d ay Di- 
minution or Reſtriction by the Revolution? I will 
not preſume to ſay, but are in your Lordſhips Judg- 
ment, on the Conſideration of the ſeveral Sermons 
before mention'd, preach'd and publiſh'd with the 
reſpective Approbationof both Houſes of Parliament 
ſince the Revolution. I beſeech your Lordfhips, 
How many Revolutions have there been in this King- 
dom, a yer this Doctrine always continued the 
ſame; and I ſubmit, whether we have not the Au- 
thority 
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thority of your Lordſhips on this very Point; for 
in a Sermon preach'd before your Lordſhips on the 
zoth of January, 1702, by my Lord Biſhop of Car- 
Ilie, his Lordſhip expreſſes himſelf thus. Our 
Foundations, bis to be hoped, are not ſhaken by the 
Weight of thoſe many great and extraordinary Re- 
volutions that have paſſed upon us. The All-wiſe 
Providence of God has frequently of late (and, as 
ſome of us always thought, very graciouſly) exchang*d 
our Governors; but if we ungratefully alter our No- 
tions of the Divine Right of Government, and throw 
off our antient and primitive Rules of Obedience, 
we ſhall make an unworthy Return for the Mercies 
we have received. I hope I may have your Lord- 
ſhips Leave to conclude your Lordſhips are of the 
lame Opinion, ſince my Lord Biſhop had your 
Lordſhips Thanks for his Sermon, and your Deſire 
to print it. I alſo preiume to offer it to your Lord- 
ſhips Conſideration, whether this very Doctrine be 
not eſtabliſh*d and injoin'd under the Obligation of 
an Oath, by the Legiſlature, in the Reign of his late 
Majeſty, and of her preſent Majeſty ; I mean in the 
Abjuration Oath, in which Oath there is this Clauſe, 
viz. And I do fwear that I will bear Faith and true 
Allegiance to her Majeſty, and her will defend to the 
utmoſt of my Power againſt all traiterous Conſpiracies 
<vhatſcever, which ſhall be made againſt her Perſon, 
Crown and Dignity, I belicve it will not be deny'd 
by any Lawyer, that taking up Arms againſt her Ma- 
jeſty is High Treaſon, by the Statute of the 25th 
of Faward the Third; and therefore the Parliament 
having injoin*d all Perſons in Office, Sc. to defend 
her Majeſty againſt all traiterous Conſpiracies and 
Attempts, ſhew, that it was their Opinion, that 
the taking up Arms and reſiſting her Majeſty, upon 
any Pretence whatſoever, is unlawful ; becauſe 
whereſoever Reſiſtance is lawful, the Defence muſt 
be unlawful. 

I would only beg Leave to add, that the Puniſh- 
ment inflicted by our Law in this World for Re- 
ſiſtance, and the Judgment denounc*d againſt it in 
the next, ſufficiently vinces the Iliegality of it. 
Taking up Arms and reſiſting againſt the Queen, 
by the Statute of the 2th of Edtvard the Third, is 
High Treaſon ; the Puniſhment of which is to be 
Drawn, Hang*d and Quarter'd. And in what Con- 
dition they are to be in a future State, St. Paul in- 
forms us: For he ſays, They that reſiſt ſhall receive 
to themſekves Damnation. And ſurely no Body will 
conteſt the Truth of that Doctrine, the Breach of 
which is attended with ſuch diſmal Conſequences. 
I hope, therefore, ſince this Doctrine has been fo 
univerſally preached and approved, the Preaching of 
it now ſhall not be thought to reflect on the Revo- 
lution, more than it has done hitherto, ſince her 
Majeſty's happy Acceſſion to the Throne; and more 
than it did in the Reign of his late Majeſty, who 
was the glorious Inſtrument of that happy Revo- 
lution. Was not his Majeſty appriz'd of the ne- 
ceſſary Means by which the Revolution was brought 
about ? Had not his late Majeſty as tender a Regard 
for the Honour of the Revolution, as any Body elſe 
can be ſuppos'd to have? No Body can doubt it: 
And yet this Doctrine was preach'd in his Time, in 
as general Terms as the Doctor has preach'd it; and 
not only without Objection, but with the Approba- 
tion of his Majeſty, and both Houſes of Parliament. 
And if all this will not vindicate the Doctrine; yet, 
I hope, it will at leaſt excuſe the Doctor from be- 
ing a Criminal. 

Can he be a Criminal for preaching that Doctrine 
which has been aſſerted by ſo many Archbiſhops, Bi- 


ſhops, and other eminent Divines, not only with Im. 
punity, but even with the Approbation of both Houſes 
of Parliament? That Doctrine which is injoin'd b 
our Church, ratify*d, confirm'd and eſtabliſh'd / 
the Legiſlature, and which is the Doctrine of all the 
Proteſtant Churches in the World, which was the 
Doctrine of our Saviour himſelf, and which hath 
been the Doctrine ever ſince Adam, and will con- 
tinue ſo as long as there is a Bible upon Earth? 

Can a Man be a Criminal for preaching the Do- 
ctrine of Paſſive Obedience md. Non-Reſiſtance 
tho? without Reſtriction and Limitation, while we 
are ſo happy as to have her Majeſty to reign over 
us, upon whoſe Life the Welfare and Happineſs of 
theſe Nations depend, as much (I hope I may be 
excus'd if I fay more) than the Welfare of any Na- 
tion ever did upon the Life of any Prince whatlocver 
ſince the Foundation of the World? And therefore 
we are ſure your Lordthips will not leſſen her Se. 
curity; and the rather, becauſe it is impoſſible, 
during her Majeſty's Lite, any Invaſion or the leaf 
Attempt ſhould be made upon that Religion, that 
Liberty and Property, for the Preſervation of which 
ſhe run ſo great a Hazard. 

This is what I humbly offer to your Lordſhipe, 
on Bzhalf of my Client, on this Head. And tho'! 
have mention*d theſe Inſtances, to ſhow in whar ge- 
neral Senſe the Doctrine of Paſſive-Obedience has 
been preached, and that it the Doctor had aſſerted it 
in ſuch general Terms, he could be no more 4 
Criminal than others; yet it mult be always under- 
ſtood, that he does not aſſert it in ſuch gen-ral 
Terms, but only aſſerts the utter Illegality cf Re- 
ſiſtance to the Supreme Power in all Thing; 
lawful. ä 

Before I quit this Article, I would take Notice, it 
has been objected, that it is highly improper and 
unſeaſonable for Divines in their Pulpits to meddle 
with Matters of this Nature: In Answer to which, 
I would (beſides the Injunction that the Apoſtles 
have laid on their Succeſſors, to put People in Mind 
of being ſubject to Principalities and Powers) hum- 
bly offer to your Lordſhips Conſideration, a bold 
and ſeditious Paragraph in a Pamphlet printed in 
1705, call'd, The Review ; which hath this Para- 
graph, If the next Parliament ſhould purſue the 
Steps of the laſt, the Nation, in my Opinion, vill be 
fo much nearer that Criſis of Time, <vben Engliſh 
Liberty being brought to the laſt Extremity, muſt 
open the Magazine of original Pozver, The ſame 
Author, ſpeaking of the Family of the Stuarts, 
calls it the Line of all the World, fam*d for Blood, 
and that bad ravaged the beſt Families of the King- 
dom. And in another Paragraph he ſays, In hort, 


i Jure Divino comes upon the Stage, the Queen bas 


no more Title to the Crown than my Lord Mayor's 
Horſe : All the People are bound by the Lows of 
God to depoſe her as an Uſurper, and reſtore their 
rightful and lawful King, James the Third, If there- 
fore to defame the whole Line of her Majeſty ; to 
aſſert that the Pretender has an hereditary Right to 
the Crown ; if telling the People, if they do not 
like the Parliament, they muſt have Recourſe to the 
Magazine of original Power, be not ſounding a 
Trumpet to Rebellion, and does not make this 
Doctrine ſeaſonable and neceſſary to be preact!* at 
this Time, we ſubmit it ro your Lordſhips, And 
therefore, I humbly hope, that inſtead of laying a 
Brand of indelible Infamy on this Doctrine, your 
Lordſhips, for the Preſervation of her Majeſty, 
and her Succeſſors, and for the ſecuring the Peace 


of the Kingdom, wall convey this Doctrine as — 
| an 
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and in as full Force, down to Poſterity, as it was 
uanſmitted to your Lordſhips by your Noble Pro- 
tors. 
Band as to what one of the Honourable Gentlemen 
concluded with, viz, That your Lordſhips would 
direct what Doctrine the Miniſters ſhould preach. 
If there be any Doctrine in the Bible not proper 
to be preach'd z if there be any Doctrine, except 
that of the Deity, of greater Antiquity than this, 
which commences from Adam, or is more uſeful or 
neceſſary for the Preſervation of the Government, 
then we ſubmit this Doctrine ſhould be ler alone. 
Upon the whole Matter, I am in your Lordſhips 
Judgmear, if upon Conſideration of what hath been 
aid, your Lordſhips can be of Opinion, that the 
Doctor is guilty of the High Crimes and Miſde- 
meanors contain'd in the firſt Article. 


Mr. Dee. AY it pleaſe your Lordſhips, After 
M ſo 3 has — ſaid, = ſo well 
reſſed by the Gentlemen that have gone before me, 
of the Doctrine of Non-Reſiſtance (which is fo 
well eſtabliſhed by the Opinion of the Fathers of the 
Church, and founded on the Laws of the Land) I 
ſhould think myſelf very unmannerly to ſpend your 
Lordſhips Time, in repeating it in worſe Words, I 
beg Leave only to make a few Remarks : Firſt on 
ſome Generals, and then to add a few Words, and 
draw an Inference or two from one Law that has 
not yet been taken Notice of. 


My Lords, We readily join with the Gentlemen 


who managed on Behalt of the Houſe of Commons, 
in deſiting your Lordſhips to aſſert Fundamentals 
and deſire your Lordſhips to conſider the antient 
legal Conſtitution of the Kingdom. This we rea- 
dily comply with them in, and doubt not but your 
Lordſhips will do it. 

My Lords, There was ſome Notice taken of the 
Time and Place where this Sermon was preach'd; and 
it was ſaid by one of the Gentlemen, that it was an 
improper Time, becauſe it was a Doctrine fit only to 
be preach*d in the Reign of a bad Prince, but not of 
a good one, My Lords, indeed I am at a Loſs to 
underſtand that: I think, if at any Time, it is ſea- 
ſonable when we have ſo gracious a Princeſs upon 
the Throne, much rather than in the Reign of a 
Tyrant or Uſurper, 

My Lords, This Doctrine has been made appear 
to your Lordſhips to be conſonant to the Laws of 
God, and the Laws of the Land; and when we 
have laid before your Lordſhips our Proofs that have 
been opened, I hope your Lordſhips will allow we 
have proved our Caſe, 

The Gentlemen of the other Side faid they had 
proved their Articles : But how ? In no other Way 
than by reading the Sermon, which we hope ſhall 
be permitted to ſpeak for itſolf. 

My Lords, It was ſaid, that the Municipal Laws 
of the Land ſignify nothing only in Times of Peace, 
What the Meaning of that is, I know not. unleſs 
that the Laws muſt be ſilent in the Time of War; 
but the Way to maintain Peace, and to prevent 
mou and Wars at Home, is to preſerve our 

avs. 

My Lords, It has been likewiſe urg'd as a Maxim, 
That there can be no Night, but there muſt be a Re- 
medy to preſerve it, And thereupon it was hinted, 
as if there were ſome ſecret Right veſted in the 
People to do ſomething they did not think fit to 
name. That Saying, My Lords, I take to be a 
Maxim in the Law, and to relate only to legal 
Matters, and the Meaning of it to be, That when 
any Man has a Property, the ſame Law that gives 
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Property, gives him a Remedy, if the ſame be 
invaded, t I never underſtood that Maxim to 
be meant of a Remedy by Force; and I am ſure, 
in moſt Cafes, ſuch a Remedy is worſe than the 
Diſeaſe. 

My Lords, We would not be thought (I am ſure 
no Gentleman of our Side would be thought) in 
the leaſt to refle& on the Revolution mentioned in 
the Impeachment ; nor does any Thing, as we think, 
that the Doctor has ſaid in his Sermon, in the leatt 
look that Way. The general Poſition of the utter 
Illegality of reſiſting the Supreme Power, does 
(as it has been obſerv'd already) imply in it a Con- 
dition, (which perhaps may extend to ſome other 
Caſes;) and, as we ſay, extends to that of the 
Revolution. 

One of the Managers inſtanced in the fourth 
Command, which in general forbids any Work to 
be done on the Lord's Days; and yet, ſays he, 
Works of Neceſſity. and Mercy are allowed to be 
done on that Day, and are an implied Exception. 
The like we ſay of the implied Exception to the 
general Doctrine laid down. by the Doctor of the 
Illegality of Reſiſtance. 

My Lords, Certainly there is no Room to ſup- 
poſe any Reflection to be made on his late Majeſty ; 
tor ſurely his Majeſty wanted no Excuſe for his 
coming hither; nor could he be guilty of any Thing 
that we properly call Reſiſtance. He was a Sove- 
reign Prince, and might do what he thought fit. 
He owed no Allegiance to any one, fo could not be 
ſaid to reſiſt, in the Senſe Reſiſtance bears in the 
Doctor's Sermon, which is the Reſiſtance by Subjects 
to the Supreme Power. 

My Lords, I now beg Leave to mention the At 
of the ſecond Year of King William and Queen 
Mary, intitled, An Act for à general Parden , by 
the laſt Clauſe whereof it is provided, That nothing 
in that Af ſhall extend to pardon, or dijcharge any 
one for counſelling er procuring the raijins Id ar 
againſt their Majeſties, after be 15th Day of February, 
1688, wnleſs ſuch Perſon fool! before the 26th of 
July tate the following Oath. Then follows the 
Oath of Allegiance. From hence I beg Leave to 
make an Inference or two: Firit, That it was the 
Senſe of the Legiſlature at that Time, that thoſ- 
Perſons that contrived or abetted the raiſing War 
againſt their Majeitics after they came to the Crown, 
were guilty of a High Crime, and ſtood in need of 
a Pardon. So that if any Thing had ſhaken the Da- 
ctrine of the Illegality of Reſiſtance, here Reſiſtance 
is made as criminal as it was before. Secondly, It 
appears by that Clauſe to be the Opinion ot the 
Legiſlature, that by the Oath of Allegiance, as it is 
now framed, this Doctrine of the utter Illegality of 
Reſiſtance is firmly eſtabliſhed. For, my Lords, 
To what Purpoſe ſhould that Oath be made the Con- 
dition of a Pardon for having reſiſted, unleſs they 
thought that Oath laid an Obligation on the Perſons 
taking it not to do ſo again? 

My Lords, That Conſtruction which ſome of the 
Managers for the Commons put on the Doctor's Ser- 
mon, that this Notion of Non- Reſiſtance could only 
be applied to ſome Body beyond fea, we think to be 
very hard and ſtrained: I am fure it don't appear 
from any Thing the Doctor has faid in his Sermon ; 
but the contrary plainly appears; for the Doctor 
doth aſſert her Majcity's hereditary Right, and yet 
doth not reflect on the Revolution; for though he 
ſpeaks of her Majeſty's hereditary Right, he does 
not any where ſay, that ſhe has no other than an 
hereditary Right in her. And it was owned by one 
of the Gentlemen that managed far the Fa 
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Commons, that his late Majeſty had a ſingle Right 
by the Act of Settlement; but that her Majeſty has 
a twofold Right, a Right according to the Act of 
Settlement, and an Hereditary Right too. 

My Lords, There has been a great deal of Time 
ſpent, therefore I ſhall only make this one Remark 
further, that is, That the learned Managers for the 
Houſe of Commons have drawn very many Infe- 
rences, by their Skill and Ingenuity, from Paſſages 
in the Doctor's Sermon, which I believe none of 
your Lordſhips can think the Doctor ever thought 
of, when he was compoſing his Sermon, or deliver- 


ing it in the Pulpit. 


Lords, I am likewiſe aſ- 
ſign'd Counſel for Doctor 
Sacheverell; but if he has been repreſented by the 
learned Managers in his proper Colours, if he has 
been ſet before your Lordſhips in a true Light, and 
with his Maſk off, I muſt beg Leave to ſay, that 
nothing leſs than the Commands of this Honour- 
able Houſe could prevail with any one to appear in 
his Defence. If he is a Mover of Sedition, and 
an Underminer of the Proteſtant Succeſſion and 
preſent Eſtabliſhment; if he has fomented deſtruc- 
tive Diviſions, and excited his Fellow-Subjects to 
Arms and Violence, and has taken all Advantages 
to vent his Seditious Notions in the moſt publick 
Manner, I muſt humbly think that no Body would 
dare to open his Mouth in his Behalf in the Face 
of the Government, and before the united Legiſla- 
ture of the whole Kingdom. I proteſt for my 
ſelf J would not do it, and I believe I may ſay the 
ſame for all the Gentlemen that have ſpoke before 
me. 

My Lords, the general Part of theſe Articles has 
been already largely ſpoken to, and I ſhall therefore 
apply mytelf dircctly to the firſt Article, and the 
firſt Branch of that Article, which has been made 
the Ground of this whole Accuſation, viz. That he 
does ſuggeſt and maintain that the neceſſary Means 
uſed to tring about the late happy Revolution were 
Odious and Unjuſti? le. I muſt own this is a 
Charge of a very high Nature, and has been aggra- 
vated to the utmoſt by the great Pains that the 
Gentlemen of the Honourable Houſe of Commons 
have taken, and the elaborate Speeches that have 
been made on this Head. 

My Lerds, The Juftice of the Revolution is too 
plain to need any Vindication, every one of us is 
ſenſible of the happy Effects of it; and therefore 
for any one to caſt black and odious Colours on it, 
would be, as has been truly ſaid by the honourable 
Managers, a Reflection on his late Majeſty, and muſt 
bring a foul Imputation on her preſent Majeſty and 
Government , which, if the Revolution be Unjuſti- 
fiable, muſt be an Uſurpation, and all her Subjects 
Rebels. 

My Lords, The Clauſe made uſe of to prove this 
Part of the Article, is in the 11th Page of the Ser- 
men at S. Paul's, and has been often read; The 
grand Security of our Government, and the very Pillar 
on ct lach it flands, is founded upon the ſteady Belief 
of the Subjects Obligation to an Abſolute and Uncon- 
ditionol Obedience to the Supreme Power in all Things 
lat ful, and the utter Iſlegality of Refiſtance upon 
any Pretence <:hatſoever. This, my Lords, is the 
Ground of the Commons Impeachment, becauſe 
here they ſay the Doctor condemns all Reſiſtance, 
and in that the Reſiſtance which was neceſſary to 
be made uſe of at the Revolution. 

Whether what is here laid down be agreeable 
to the Doctrine of the Church of England is not 
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my Province to determine, neither ſhall I : 
ſpend your Lordſhips time in eſtabliſhing — 
trine; that has been already ſufficiently done and 
the Doctor himſelf abundantly vindicated, from the 
Doctrine of St. Paul himſelf, from the expreſs Doc 
trine of the Church of England ſet forth in h e 
Homilies, from the Writings of Biſhops and Di. 
vines dead and living, from the known and unre- 
peaPd Laws of the Land, and from the Reaſonable- 
neſs of laying down a general Rule without any Ex. 
ception. What farther Vindication can be neceſſa- 
ry ? Or how can a good Subject of the Realm, and 
a true Son of the Church, better make his Defence 
than from the Laws of the one, and the Doctrine 
of the other? But becauſe the great Objection has 
been, That this Doctrine is here laid down With. 
out any Limitation or Exception at all; and bein 
myſelf of a different Profeſſion from the Gentle. 
men that have ſpoke before me, I ſhall take a gif. 
ferent Way in Vindication of this Paſſage, and bes 
Leave to follow the Method preſcrib* by one of the 
learned Managers of the Houſe of Commons, 1. 
was faid by one of them, Ex ore ſus judicabityr. 
My Lords, let him ſpeak tor himſelt, and then ir 
will be ſeen if this Paſſage may not be juſtified by 
the very ſame Methods that have been made uſe ci 
to accuſe him, If nothing will ſatisfy the Gentle. 
men of the Houſe of Commons but an Exception, 
an Exception they ſhall have, and that out of his 
own Mouth, It is in the 1oth Page, and the begin- 
ning of that very Paragraph, where the whole Foun- 
dation of this Accuſation is laid. But I don't wel 
know whether I may venture to mention it, leſt it 
ſhould ſubject him to a Proſecution in the Spiritual 
Court, or the Cenſure of his Dioceſan ; but if ir 
may help to acquit him from this Impeachment, ! 
will adviſe him to run the Riſque of any Profecu- 
tion elſewhere, 

The Clauſe is this, But, Secondly, Men may be 
denominated Falſe Brethren, with relation to the 
State, Government, or Society of <vhich they are 
Members. The Conſtitutions of moſt Governments 
differing according to their ſeveral Frames and Law; 
upon which they are built and founded, it is impoſſis.? 
to lay down any one univerſal Rule, as the Schems 
and Meaſure of Obedience, that may ſquare to every 
one of them, 

My Lords, This is an obſcrvable Inſtance of this 
Gentleman's good Temper and Moderation ; no- 
thing can be ſaid more like a good Chriſtian, and 2 
good Subject, and a Man of Temper : He is not here 
tor bringing all Things to his own Rule, but every 
Government mutt ſtand upon its own Foundation, 
and be govern*d according to its own Rules. Bu 
he goes on; Only this Maxim in general, I preſume, 
may be Eſftabliſhed, for the Safety, Tranquility, and 
Support of all Governments, That no Innovation 
whatſoever ſhould be allowed in the Fundamental Con- 
ſtitution of any State, without a very preſſing, nay, 
unavoidable Neceſſity for it. 

My Lords, In theſe Words there is a plain Ex- 
ception made, whenever the Caſe of an unavoidable 
Neceſſity ſhall happen. No Body will deny but that 
the Revolution was ſuch an unavoidable Caſe, and 
of Neceſſity, and what can't be reflected on, but 
with great Satisfaction, and Thanks to GOD for 
bringing it about. But it ſeems very ſtrange that 
this Exception ſhould ſtand fo very full and plain in 
the very Front of that Paragraph from which the 
learned Managers have chictly drawn this Accula- 
tion, and yet never be ſo much as once taken notice 
of by them, Paſſages at a much greater Diſtance 
have been connected in order to Accuſe him; 2 

ere 
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there can be no Reaſon given why the ſubſequent 
Paſſage in the ſame Paragraph ſhould not be ex- 
lained by this; why, what in the Beginning is 

id of all Governments in general, ſhould not be 
extended to that Part where he ſpeaks particularly 
of our own Conſtitution. This, no doubt of it, he 
had in his Thoughts, and will, I hope, ſufficiently 
vindicate him from this Charge. 

I ſhall trouble your Lordſhips no longer on this 
Head, but only obſerve, that the Doctor in his 
Anſwer has put himſelf upon his Defence, That 
this Doctrine is agreeable to the Doctrine of the 
Church of England and the Laws of the Land, and 
we are ready to produce his Vouchers, and make 
it evident to your Lordſhips. 


Sir Simon Harcourt. My Lords, If we have not 
already tired your Lordſhips, there is this wide Dif- 
ference between the Managers for the Houſe of 
Commons and us; they defire your Lordſhips to 
truſt them, and to take their Words in every thing; 
we humbly beg your Lordſhips to take our Words 
in nothing, but that you will give us Leave to lay 
before you the Teſtimonies for every thing we have 


open*d ; but they being very long, we humbly ſub- 


mit it to your Lordſhips, whether it will be proper 
for us now to produce them. The firſt Evidence 


we defire to read is, Some godly and wholeſome 


Doctrine contained in the Homilies; we have my 
Lords, for your Lordſhips Eaſe, collected them by 
2 Perſon that is ready to {wear to them. We hum- 
bly fubmit it to your Lordſhips, whether it ſhail 
be read out of the Writing, or whether the Books 
themſcves ſhall be produced; we ſhall obſerve your 
Lordſhips Commands, and proceed which way your 
Lerdſhips pleaſe. | 

M. Dodd, My Lords, We are ready to obſerve 
your Lordſhips Directions in this Matter: We have 
collected the Paſſages out of the Homilies, the Ar- 
ticles, the Sermons, and Acts of Parliament; and 
have a Perfon ready to make Oath that they are 
truly collected. Bur if there be any Objection, we 
are ready to refer to the Books themſelves, and 
have them all here ready to produce, 

Mr. Phipps. If your Lordſhips pleaſe, the Wit- 
neſs may be ſworn. 
Then Mr. Trap was Sworn. 

Lord Chancellor, If you offer any Thing in Evi- 
dence, you muſt take the ſame Method that the 
Gentlemen ef the Houſe of Commons did; it muſt 
be proved, and then delivered in at the Table, and 
there read. | 

Sir Joſeph Fekyll, My Lords, we have given the 

-ntlemen that are Counſel for the Priſoner no Di- 
fturbance in any thing they have ſaid during their 
Defence, ſo that we might come to a Determina- 
tion as ſpeedily as poſſible in this Trial; otherwiſe 
every Body muſt think, we had Reaſon to object 
to ſome Things that have been ſaid by the Counſel. 
That which they are now going to do, 1s what we 
think proper to deliberate upon; and, according to 
former Precedents, we deſire to withdraw, and we 
will attend your Lordſhips again preſently, | 

Mr. Smith, My Lords, I beg Leave to ſpeak 
one Word. We have endeavoured to behave our- 
ſelves before your Lordſhips, according to the Duty 
we owe to the Houſe of Commons, and to your 
Lordſhips : We think there is ſomething offered, 
that is fit for us to conſider of, We don't propoſe 
more, than for the Managers to withdraw for a few 
Minutes ; for we think we have ſomething to offer 
to * Lordſhips. 

ol. V. 
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Accordingly the Managers withdrew ; and then 
the Lords adjourned to their Houſe above : 
And in a ſhort time their Lordſhips being re- 
turned, and ſeated as before, and the Ma- 
nagers being returned to the Place appointed 
for them at their Lordſhips Bar; Proclama- 
tion for Silence was made by the Serjeant at 


Sir Joſeph Jetyll. My Lords, the Managers 
withdrew for two Reaſons the one, to 2 of 
ſeveral Expreſſions that fell from the Counſel at the 
Bar, which we had Reaſon to take Exceptions to; 
the other was, to conſider of the Evidence they 
offer to your Lordſhips. For the firſt z The Ma- 
nagers are ſo deſirous that no Interruption ſhould 
be given to the Doctor's Counſel in his Defence, 
that they at preſent take no notice of it, bur reſerve 
that Matter to be taken notice of at ſuch other Time 
as they ſhall think proper. As to the Second, The 
Managers being unwilling the Doctor ſhould be 
depriv*d of any Thing that his Counſel can fancy is 
Material for his Defence, they are contented to let 
them go on in the Way they propoſed ; but, to 
ſave your Lordſhips Time, we admit the Books, 
p I and Pamphlets, to be as they have open'd 

em. 

Sir Simon Harcourt, My Lords, We humbly 
pray they may be read, but we have not open'd 
the tenth Part of them. 

Mr. Dodd. We have collected them, to fave 
your Lordſhips Time; but we have not open'd 
them, becauſe we reſery*d them to be read. 

Mr. Phipps. My Lords, The Witneſs is ſworn. 
Is that a true Copy of what it refers to? 

Mr. 7 rapp. did compare them with the 
Originals: It is a Tranſcript from the Original. 

M. Phipps. Are they intire Paragraphs ? 

Mr. Trapp. They are moſt of them intire Paſſages. 

Lord Chancellor. Gentlemen of the Houſe of 
Commons, do you object to the Evidence? 

Sir Joſeph Jekyll. No, my Lords. 


Then the LORDS adjourned to their 
Haouſe above. 


Saturday, March 4. The Sixth Day. 


HE Lords being ſeated as uſual, and the 
Commons in a Committee of the whole 
Houſe, and the Managers at their Lordſhips Bar: 
the uſual Proclamations being alſo made; 
And Dr. Sacheverell appearing at the Bar : 

Lord Chancellor, Gentlemen, You who are Coun- 
ſel for Doctor Sacheverell were proceeding to your 
Evidence, and had offered ſome Papers which you 
deſired to be read in Evidence; and the Gentlemen 
of the Houſe of Commons did agree to let them be 
read, as you deſired. 

Mr. Dodd. My Lords, We pray thoſe Papers 
may be read, 

Mr. Phipps. My Lords, The Defendant does in 
his Anſwer aſſert, That the Doctrine of the Ille- 
<« pality of Reſiſtance to the Supreme Power, is 
« contained in the Homilies, and approved by 
% many of the Divines of the Church of Eugland: 
We deſire now to have thoſe Homilies, and the 
Sermons of thoſe Divines, read. 

5A Sir 


++ 


Sir Joſepb Jetyll. My Lords, 
8 N Doctor, were pleaſed to men- 
tion ſome Homilies, and other Books, one intitled, 
ANeteſary Doctrine and Erudition' for any: Chriſtian 
Mun; whicli they deſit'd might be read; and ſaid, 
They had collected the Paſſages out of them, in a 
Taper which they offered to yout Lordſhips. We 
have look'd into that Paper, and find Extracts out 
of Gazettes, and other Papers. We are willing to 
let them read the Homilies, and that other Book 
called, The Erudition of any Chriſtian Mun; but 
when they come to the others, we pray they may 
roduce the Books or Papers themſelves. 
Mr. Dodd, My Lords, We ſhall obſerve it ac- 
cordingly. 
Mr. Phipps. We pray we may begin with the 
Book intitled, The Erudition for any Chriſtian Man. 


Clerk reads the Paper Abſtrat7. 
A Neceſſary Doctrine and Erudition for any 
« Chriſtian Man; ſet furthe by the King's Majeſty 
of England, &c. Anno 34 H. VIII. 


In the Expoſition of the Fyfthe Commandment. 

7 And by this Commandment alſo, 
Fel. 113. Subjects be bounde not to withdrawe 
| their ſaid Fealtie, Trouth, Love, and 
Obedience towards their Prince, for any Cauſe 
Vvhatſocver it be; ne for any Cauſe they may con- 
« ſpire againſt his Perſon, ne do any Thing to- 
« wards the Hindrance or Hurt thereof, nor of his 
« Eſtate. | 


In the Expoſition of the Syxte Commandment. 


The Gentlemen 


© Morcover, no Subjects may draw 


Fel. 187.9. their Swords againſt their Prince; for 
any Cauſe, whatſoever it be. | 

Mr. Dodd. If your Lordſhips pleaſe, that we 

may now read ſeveral Paſſages in the Homilies. 


Clerk reads.] The Second Part of the Sermon 
Of Obedience, Pa. 110. 

« Whereby Chriſt taught us plainly, that even 
the wicked Rulers ha their — and Autho- 
rity from God; and therefore it is not lawful for 
their Subjects to withſtand them, altho? they abuſe 
their Power. 

Ibid. p. 113. But nevertheleſs, in that Caſe 
we may not in any wiſe withſtand violently, or re- 
bel againſt Rulers, or make any Inſurrection, Se- 
dition or Tumults, cither by Force of Arms, or 
otherwiſe, againſt the Anointed of the Lord, or 
any of his Officers; but we muſt in ſuch Caſe 
patiently ſuffer all Wrongs and Injuries, referring 
the Judgment of our Cauſe only to God. 


The Third Part of the Sermon of Obedience, 
Page 114. 
© Yee have heard before, in this Sermon of good 
Order and Obedience, manifeſtly prov*d, both 
by the Scriptures and Examples, that all Subjects 
are bounden to obey their Magiſtrates, and for no 
Cauſe to reſiſt, or withſtand, or rebel, or make 
any Sedition againſt them, yea altho* they be 
wicked Men. | 


Firſt Pert of the Sermon againſt wilful Rebellion, 
Page 389. 

What ſhall Subjects do then? Shall they obey 
valiant, ſtout, wiſe and good Princes; and con- 
temn, diſobey, and rebel againſt Children being 
their Princes, or againſt undiſcreet and evil Go- 
vernors ? God forbid! For, firſt, What a peri- 
lous Thing were it to commit unto the Subjects 
* the Judgment which Prince is wiſe and godly, and 
© his Government good, and which is otherwiſe ; 


* * * * 
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As the? the Foot muſt judge of the Head An 


N Enterprize very heinous, and muſt needs breeg: 


— 
id. p. 390. And whereas indeed a Rebell ig 
v!orſe than the worſt Prince; and Rebellion. worle 


© than the worſt Government of the worſt Prince 
that hitherto hath been. I 


Second Part of the Sermon againſt <wilſul Rebellion 
Page 600 : 


© Now let David anſwer to ſuch Demands, as 
Men deſirous of Rebellion do uſe to make: Shall 
* not we, eſpecially being ſo good Men as we are 
© riſe and rebel againſt a Prince hated of God, and 
God's Enemy ; and therefore like not to proſper 
either in War or Peace, but to be hurtful and per- 
nicious to the Commonwealth ? No, faith good 
and godly David. 

Bid. p. 60r. * But, ſay they, we ſhall not riſe 

and rebel againſt ſo unkind a Prince, nothing con- 
ſidering or regarding our true, faithful and pain- 
ful Service, or the Safeguard of our Poſterity ? 

No, ſaith good David. 

Iibid. Shall we not riſe and rebel againſt our 

© known, mortal, and deadly Enemy, that ſecketh 
our Lives? No, faith godly David. 

Bid. Shall we not aſſemble an Army of ſuch 
ood Fellows as we are, and by hazarding of our 
ives, and the Lives of ſuch as ſhall withſtand us, 

and withal hazarding the whole Eſtate of our 

Country, remove ſo naughty a Prince? No, faith 

godly David. 

Bid. What ſhall we then do to an evil, to an 

unkind Prince, an Enemy to us, hated of God, 

hurtful to the Commonwealth, &c? Lay no vio- 
lent Hand upon him, faith good David; but let 
him live, until God appoint and work his End, 
either by natural Death, or in War, by lawful 
Enemies, not by traiterous Subjects. 
Ibid. p. 602. If King David would make theſe 
* Anſwers, as by his Deeds and Words recorded in 
the Holy Scriptures indeed he doth make, unto 
all ſuch Demands concerning Rebelling againſt 
evil Princes, unkind Princes, cruel Princes, Princes 
that be to their good Subjects mortal Enemies, 
© Princes that are out of God's Favour, and to 
* hurtful, or like to be hurtful for the Common- 
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Mr. Dodd. If your Lordſhips peas now, that 
we may read the thirty fifth Article of the Church 
of England, which approves theſe Homilies. | 

Mr. Phipps. We open'd, that theſe Homilies 
were approv'd of by the Articles of the Church of 
England, as containing ſound and wholeſome Do- 
ctrine: We pray the thirty fifth Article may be 
read. a 


Article the thirty fifth. 
Of Heomilies, 


© The Second Book of Homilies, the ſeveral Ti- 
© tles whereof we have joined under this Article, 
* doth contain a godly and wholeſome Doctrine, 
© and neceſſaty for theſe Times; as doth the former 
© Book of Homilies, which were fer forth in the 
Time of Edward the Sixth. And therefore we 
judge them to be read in Churches by the Mi- 
« niſters, diligently and diſtinctly, that they may 
© be underſtanded of the People. The Names of 
the Homilies. 1, Of the right Uſe of the 
Church. 2. Againſt Peril of Idolatry. 3. Of 
« repairing and keeping clean of Churches. 4. Of 


good Works; Firſt, of Faſting. 3. Againſt — 
ton 


Clerk reads.] 


bo to 


6 nd Drunkenneſs. 6. Againſt Exceſs of Ap- 
6 I 7. Of Prayer. 8. Of the Place and Time 
« of Prayer. 9. That Common Prayers and Sacra- 
« ments ought to be miniſtred in a known Tongue. 
« 10, Of the Reverend Eſtimation of God's Word, 
« 11, Of Alms-doing. 12. Of the Nativity of 
« Chriſt. 13. Of the Paſſion of Chriſt, 14. Of 
« the Reſurrection of Chriſt. 15. Of the worthy 
« Receiving of the Sacrament of the Body and Blood 
« of Chriſt, 16. Of the Gifts of the Holy Ghoſt, 
« 17. For the Rogation-Days. 18. Of the State of 
« Matrimony. 19. Of Repentance, 20. Againſt 
« Jdlencſs. 21. Againſt Rebellion. 

Mr. Phipps. By the Statute of 13 Eliz. theſe 
Articles are confirmed : I believe the Gentlemen of 
the Houſe of Commons will allow of it. 

Mr. Dodd. They are confirmed by the Act of 
Uniformity; and we think we need not ſpend your 
Lordſhips Time in reading it. 

Sir Poſ. Jekyll. My Lords, We told them, that 
we were willing to admit all they open*d ; and then 
we admit this. : : 

Mr. Dodd. If your Lordſhips pleaſe, we will go 
on with the Abſtract. 

Mr. Phipps. The Gentlemen ſay, that they ad- 
mit us to read what we open*'d. Now what we are 
going to read next, we did not open; and therefore 
we ſubmit it to your Lordſhips, whether we ſhall 
read out of the Abſtract, or produce the Book it 
elf? 

f Sir Jof. Jekyll, My Lords, We deſire to know 
what it is they would read? | | 

Mr, Phipps. It is Biſhop Overall's Convocation- 
Book. ; 

Mr. Dee. If your Lordſhips pleaſe, we ſhall pro- 
duce the Book; becauſe there are ſome broken Paſ- 
fages collected, and there may be ſome Objection, 
if the Book be not produced, 

Mr. Phipps. My Lords, We hope the whole 
Canon which is mentioned in this Book, tho? it is 


recited by Parcels, ſhall be read, 
Clerk reads.] And therefore 


Sir Joſ. Jekyll. My Lords, They are reading a 
Paſſage out of this Book. We might object, That 
2 Printed Book is no Proof of a Canon; and that 
they ought to make a Legal Proof of it. But that 
which we object, is, That they begin in the Mid- 
dle of a Sentence: Your Lordſhips obſerve, the 
Clerk begins with the Words, And therefore. I pray, 
he may read at the Beginning of a Sentence, 

Mr. Phipps. My Lords, Where the Clerk be- 
gan, was the Beginning of that Canon; but it be- 
ing at the End of another Canon, is the Reaſon that 


it begins And therefore, 


Clerk reads.) And therefore, if 

Biſhop Ove- Man ſhall affirm under Colour of 
ral, p. 107, any thing that is in the Scriptures, 
Can. 1. « either that the Doctrine of Grace in 
© the New Teſtament doth more abo- 

© liſh the Rules of Nature, or Moral Law of God, 
than it did in the Old; or, that thro' Faith the 
* ſaid Law was not rather eſtabliſhed, than in any 
* ſort impeach'd ; or, that becauſe as many as be- 
© lieve are redeem'd, and made free from the 
* Curſe of the Law, they are therefore exempted, 
and free from the Obedience of the Law; or, 
that by the Incarnation of our Saviour Chriſt, 
* Obedience to the Fifrh Commandment, touching 


. « Honours due to Parents and Princes, was in any 


© ſort impeached, the reſt of the Law being eſta- 


© bliſhed; or, that our Saviour Chriſt having un- 
Vor. V, | 
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* dertaken the Fulfilling of the whole Law, (as far 
* forth, at the leaſt, as ever Mankind was bound to 
have fufilled it) came ſhort in this one Law, by 
; — himſelf from any Obedience due to 
the vil Magiſtrate; or, that he, having tied 
himſelf according to the ſaid Commandment, as 
well to the Obedience of the Civil Magiſtrate, as 
the Obedience which was due to his Parents, did 
not, whilſt he liv'd in the World, fulfil the Law 
wholly concerning them both ; or, that he did any 
way, or at any Time, encourage the Fews, or any 
other, directly or indirectly, to Rebel, for any 
Cauſe whatſoever, againſt the Roman Emperor, or 
any of the Subordinate Magiſtrates; or, that he 
did not very willingly, both himſelf pay Tribute 
to Ceſar, and alſo adviſe the Jes ſo to do; or, 
that when he willed the Jews to pay Trihute to 
Ceſar, including therein their Duty of Obedience 
unto him, he did not therein deal plainly and ſin- 
cerely, but meant ſecretly that they ſhould be 
bound no longer to be obedient unto him, but 
until by Force they ſhould be able to reſiſt him; 
or, that he did not utterly and truly condemn all 
Devices, Conferences and Refolutions whatſoever, 
either in his own Apoſtles, or in any other Per- 
ſons, for the uſing of Force againſt Civil Autho- 
rity z or, that it is, or can be more lawful for any 
private Perſons, either of St. Peter's Calling, or 
of any other Profeſſion, to draw their Swords 
againſt Authority, though in their raſh Zeal they 
ſhould hold it lawful fo to do, for the Preſerva- 
tion of Religion, than it was for St. Peter for 
the Preſervation of his Maſter's Life; or, that 
by Chriſt's Words above-mention'd, all Subjects 
(of what ſort ſoever) without Exception, ought 
not, by the Law of God, to periſh with the 
Sword, that take and uſe the Sword, for any 
Cauſe, againſt Kings and Sovereign Princes, un- 
der whom they were born, or under whoſ: Juriſ- 
diction they do inhabit ; or that ſeeing our Sa- 
viour Chriſt would not have the Samaritans to be 
deſtroyed with Fire from Heaven, altho* they 
were at that time divided in Religion from the 
Zews, and refuſed to receive him in Perſon, it is 
not to be aſcribed to the Spirit of Satan for any 
private Men to attempt by Gunpowder, and Fire 
from Hell, to blow up and deſtroy their Sove- 
reigns, and the whole State of the Country where 
they were born and bred, becauſe in their Con- 
ceits they refuſed ſome part of Chriſt's Doctrine 
and Government ; or, * Chriſt did not well, 
and as the ſaid Fifth Commandment did require, 
in ſubmitting himſelf as he did to Authority, al- 
though he was firſt ſent for with 
Swords and Staves, as if he had Matt. xxvi. 55. 
been a Thief, and then afterward 
carried to Pilate, and by him (albeit he found no 
Evil in him) condemn'd to Death; or, that by 
any Doctrine of Example which Chriſt ever taught, 
or hath left upon good Record, it can be prov*d 
Lawful to any Subjects, for any Cauſe of wha: 
Nature ſoever, to decline either the Authority 
and Juriſdiction of their Sovereign Princes, or 
of any their lawful Deputies and inferior Magi- 
ſtrates ruling under them: He doth greatly 
err, 


Mr. Phipps. My Lords, We opened, that from 
the Time of the Reformation this had been the Do- 
ctrine of the Church. We deſire to begin, and 
ſhew it was Archbiſhap Cranmer*s Opinion : In 
Strype*'s Memorial of Archbiſhop Cranmer. 
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| Clerk reads.) The ſecond Ex. 
Lond. Edi- * hortation is, That next unto God 
tion, p. 387. you obey your King and Queen 
Folio. « willingly and gladly, without Mur- 

mur or Grudging, and not for Fear 
* of them only, but much more for the Fear of 
God. Knowing that they be God's Miniſters, ap- 
+ pointed by God to rule and govern you; and 
© therefore whoſo reſiſteth them, reſiſteth God's 
* Ordinance. 


Mr. Phipps. My Lords, We now offer a Decla- 
ration of Biſhop Ferrar, Biſhop Hooper, Biſho 
* Coverdale, and about nine other Biſhops, whic 
is in Fox's Hiſtory. 


Clerk reads.} Humbly wy 5 — 
Vol. III. p. 101. and in the Bowels of our Saviour 
jeſus Chriſt, beſeeching all that 
fear God, to behave themſelves as obedient Subjects 
to the Queen's Highneſs, and the ſuperior Powers 
vhich are ordained of God, under her; rather, 
after our Example, to give their Heads to the 
* Block, than in any Point to rebel, or once to 
Mutter againſt the Lord's anointed. | 


Mr. Dodd. If your Lordſhips pleaſe, he may 
read the Names of thoſe Perſons that have ſub- 
ſcribed it at the End of it. 

Clerk reads.] The 8th Day of May, 

Anno Dom. 1554. 


© The Names of the priſon*d Preachers ſubſcribing 
© to this Declaration, Robert Menaven, alias Robert 
* Ferrar, Rowland Taylor, Jobn Philpott, John Brad- 
ford, Jobn Wigorne, and Glouc. Epiſcopus, alias 
Jon Hooper, Edward Crome, John Rogers, Lau- 
* rence Saunders, Edmund Lawrence, J. P. T. M. 
6 To theſe Things aboveſaid do I Miles Cover- 
* dale, late of Exon, conſent and agree with theſe 
nine afflicted Brethren, being Priſoners, mine own 
* Hand. | 


Mr. Phipps. My Lords, The next we offer is 
the Opinion of Biſhop Jewell, in his Defence of 
the Apology for the Church of England, in Anſwer 
t Mr. Harding. 


Clerk reads,} We teach the Peo- 

Printed Ann. ple as St. Paul doth, to be ſubject 

r568.F0/.19. to the higher Powers, not only 

| for Fear, but alſo for Conſcience. 

* We teach them, that whoſo ſtriketh with the 

* Swerde by private Authority, ſhall periſh with 

the Swerde. If the Prince happen to be wicked, 

or cruel, or burthenous, we teach them to ſay 

with St. Ambroſe, Arma noſtra ſunt Preces & 
* Lachryme, Tears and Prayers be our Weapons, 


Mr. Dodd. My Lords, The next is Mr. Hooker, 
in his Eccleſiaſtical Polity, 


Clerk reads.) 


© That Subjection 


Fol. 470. © which we owe to lawful Powers, 
Lond. Edit. © doth not only import, that we 
1705. * ſhould be under them by Order of 


© our State, but that we ſhew all 
« Submiſſion towards them, both by Honour and 
Obedience. He that reſiſteth them reſiſteth God. 
And reſiſted they be, if either the Authority it- 
« ſelf, which they exerciſe, be denied; as by Ana- 
baptiſts all ſecular Juriſdictions; or if Reſiſtance 
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be made but only fo far forth as doth touch the: 
© Perfons, which are inveſted with Power; (r des 
* which ſaid Nolumus hunc regnare, did not utterly 
* exclude Regiment; nor did they wiſh all Kind gf 
© Government clearly removed, which would not at 
the firſt have David to govern ;) or if that which 
they do by Virtue of their Power, namely, their 
* Laws, Edicts, Services, or other Acts of Jurif. 
© diction, contrary to the bleſſed Apoſtles moſt holy 
Rule, Obey them who have the Overſight of you 
* Heb. xiii. 17. be not ſuffered to take Effect; gr if 
© they do take Effect, yet is not the Will of God 
© thereby ſatisfied neither, as long as that which we 
do is contemptuouſly or repiningly done, becauſe 
ve can do no otherwiſe, In ſuch fort the Traelite; 
in the Deſart obey d Moſes; and were, notwith- 
ſtanding, deſervedly plagued for Diſobedience. 
© The Apoſtle's Precept therefore is, Be ſubje# even 
* for God's Sate; be ſubjeft not for Fear, but ef 
© mere Conſcience, knowing, that he which re/iteth 
* them, purchaſeth to himſelf Condemnation. 


M. Gen. Stanhope. My Lords, ſince Hooker"; 
Ecclefiaſtical Polity is before your Lordſhips, and 
they have read that Part, I pray that from pag. 444. 
m_ latter End of pag. 446. may likewiſe be 
read, 

Mr. Dedd. We ſubmit it to your Lordſhips, 
whether it is proper to break into our Defence ? 
or whether the Gentlemen of the Houſe of Com- 
mons will read what they think proper when they 
come to reply? Your Lordſhips know the Courſe 
in other Courts is to give our Evidence intire, 

Sir F. Jekyll. My Lords, The Indulgence of the 
Managers, to let the Doctor's Counſel go into this 
Evidence, is very great; (tor I believe ſuch ſort of 
Evidence was never known before in any Court of 
Juſtice whatſoever ;) but ſurely, as they have called 
this Witneſs, for ſo F may term the Book they 
were reading, we may be at Liberty to croſs-examine 
that Witneſ:.: perhaps the Place we deſire to have 
read, may explain the Paſſages read by them. 

Mr. Phipps. My Lords, We ſubmit to it. 

M. Gen. Stanhope. Pray what Edition is that 
Book ? 

Clerk. It is printed in 1705. 

M. Gen, Stanhope. My Lords, If we ſhould be 
miſtaken in the Edition, I hope we ſhall not be 
hindred in our Reply from reading thoſe Paſſages in 
the Edition which I have conſulted, 


Clerk reads.) Again, on whom the 

fame is beſtowed at Mens Diſcretions, Fol. 444. 
they likewiſe do hold it by divine 

Right. If God in his revealed Word hath ap- 
pointed ſuch Power to be, altho* himſelf extra- 
© ordinarily beſtow it not, but leave the * 
ment of Perſons to Men; yea, albeit God do nei- 
© ther appoint nor aſſign the Perſon ; neverthelets, 
* when Men have afſigned and eſtabliſhed both, 
* who doth doubt but that ſundry Duties and Affairs 
depending thereupon, are preſcribed by the Word 
© of God, and conſequently by that very Right to 
be exerted ? For Example fake, the Power which 
Roman Emperors had over foreign Provinces, 
* was not a Thing which the Law of God did ever 
© inſtitute z neither was Tiberius Ceſar by eſpecial 
© Commiſſion from Heaven therewith inveſted ; and 
yet Payment of Tribute unto Cæſar, being now 
made Emperor, is the plain Law of Jeſus Chriſt 
© unto Kings by human Right; Honour by very di- 
vine Right is due. Man's Ordinances are many 


* Times propoſed as Grounds in the Statutes of oo 
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And therefore, of what Kind ſdever the Means be 
« whereby Governors are lawfully advanc'd to their 
« States, as we by the Laws of God ftand bound 
« meckly to acknowledge them for God's Lieute- 
« nants, and do confeſs their Power his; fo by the 
« ſame Law they are both authoriz d and requir'd to 
« uſe that Power, as far as it may be in any State 
available to his Honour. The Law inteth no 
Man to be a Husband ; but if a Man hath betaken 
© himſelf unto that Condition, it giveth him Power 
« and Authority over his own Wife. That the Chri- 
« tian World ſhould be ordered by the Kingly Re- 
« giment, the Law of God doth not any where 


command; and yet the Law of God doth give 


them, which once are exalted unto that Place of 
« Eſtate, right to exact at the Hands of their Sub- 
« jects general Obedience in whatſoever Affairs their 
« Power may ſerve to command ; and God doth 
« ratify Works of that Sovereign Authority, which 
Kings have received by Men. This is therefore 
« the Right whereby Kings do hold their Power ; 
but yet in what Sort the ſame doth reſt and abide 
« in them, it ſomewhat behoveth farther to ſearch ; 
« where, that we be not enforced to make over 


arge Diſcourſes about the different Conditions of 


Sovereign or Supreme Power, that which we 22 
of Kings ſhall be in reſpect of the State, and ac- 
« cording to the Nature of this Kingdom, where 
« the People are in no Subjection, but ſuch as wil- 
© lingly themfelves have condeſcended unto for their 
© own moſt Behoof and Security. In Kingdoms 
therefore of this Quality, the higheſt Governor 
© hath indeed univerſal Dominion, but with Depen- 
© dency upon that whole intire Body, over the ſeve- 
© ral Parts whereof he hath Dominion; ſo that it 
ſtandeth for an Axiom in this Caſe, the King is 
* Major fingulus, univerſis Minor. The King's De- 
pendency we do not conſtrue as ſome have done, 
we are of opinion, that no Man's Birth can 
* make him a King; but every particular Perſon 
* advanced to ſuch Authority hath, at his Entrance 
into his Reign, the ſame beſtowed on him as an 
Eſtate, in Condition, by the voluntary Deed of 
* the People in whom it doth lie, to put by any 
© one, and to prefer ſome other before him better 
liked of, or judged fitter for the Place; and that 
* the Party ſo rejected hath no Injury done unto 
him; no, altho* the ſame be done in a Place where 
the Crown doth go gi »-»@, by Succeſſion, and 
* to a Perſon which is capital, and hath apparently, 
if Blood be reſpected, the neareſt Right, They 
* plainly affirm, in all well appointed Kingdoms, 
© the Cuſtom evermore hath been, and is, that 
Children ſucceed not their Parents *till the Peo- 
ple, after a Sort, have created them a-new ; 
neither that they grow to their Fathers as 
* natural and proper Heirs, but are then to be 
© reckoned for Kings, when at the Hands of fuch 
© as repreſent the King's Majeſty, they have by 
* Sceptre and a Diadem recerved as it were the 
© Inveſtiture of a Kingly Power: Their very Words 
© are, « That where ſuch Power is ſettled into a 
„Family or Kindred, the Stock itſelf is thereby 
choſen, but not the Twig that ſpringeth of it. 
The next of the Stock unto him that reigneth, 
are not through nearneſs of Blood made Kings; 
« but rather ſet forth to ſtand for the Kingdom: 
„Where Regal Dominion is hereditary, it is not- 
© withſtanding (if we look to the Perſons which 
have it) altogether elective”. To this Purpoſe 
are ſelected Heaps of Scriptures concerning the ſo- 
* lemn Coronation or Inauguration of Saul, David, 


* of Solomon, and others, by the Nobles; Antients, 


c 
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of that Thing he hath Right unto. Therefore, in 
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0 Body“. 
and Subjection; a manifeſt Token of Which De- 
pendency may be this: As there is no more certain 
Argument that Lands are held under any as Lorch, 
than if we ſee that ſuch Lands, in Defect of Fi-:rs, 
« fall unto them by Eſcheat: In like Manner, it 
* doth follow rightly, that ſeeing Dominicn, When 
* there is none to inherit it, it returneth into the 
Body; therctore they which before were Inheri- 
tors thereof, did hold it with Dependency upon 
the Body: So that by comparing the Body with 
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© and People of the Commonwealth of Mael: As if 
© theſe Solemnities were a Kind of Deed, whereby 
* the Right of Dominion is given ; which ſtrange, 
* untrue, and unnatural Conceits, ſet Abroad by 
Seedſmen of Rebellion, only to animate unquiet 
Spirits, and to feed them with Poſſibility of 
aſpiring to Thrones, if they can win the Hearts of 
the People, what hereditary Title ſoever any other 
before them may have; I ſay, unjuſt and inſolent 
Poſitions, I would not mention, were it not there- 
by to make the Countenance of Truth more orient; 
for unleſs we will openly proclaim Defiance unto 
all Law, Equity and Reaſon, we muſt (there is 
no Remedy) acknowledge, that in Kingdoms, he- 
reditary Birth gives Right unto Sovereign Domi- 
nion; and the Death of the Predeceſſor puts the 
Succeſſor by Blood in Seifin. Thoſe publick So- 
lemnities before ſpecified, do but ſerve for an open 
Teſtification of 2 Inheritor's Right, or belong- 
ing unto the Form of inducting him into Poſſeſſion 


caſe it doth happen, that without Right of Blood, 
a Man in ſuch wiſe be poſſeſſed, all theſe new 
Elections and Inveſtings are utterly void; they 
make him no indefeaſible Eſtate, the Inheritor by 
Blood may diſpoſſeſs him as an Uſurper. The 
Caſe thus ſtanding, albeit we judge it a Thing moſt 
true, that Kings, even Inheritors, do hold their 
Right in the Power of Dominion, with Dependen- 
cy upon the whole Body Politick, over which they 
have Rule as Kings; yet fo it may not be under- 
ſtood, as if ſuch Dependency did grow; for tha: 
every Supreme Government doth perſonally take 
from thence his Power, by way of Gift, beſtow'd 
of their own free Accord upon him at the Time of 
his Entrance into the ſaid Place of his Sovereign 
Government. But the Caſe of Dependency is that 
firſt original Conveyance when Power was deriv*d 
from the Whole into one ; to paſs from him unto 
them, whom out of him, Nature, by lawful 
* Births, ſhould produce, and no natural or legal 
* Inability make uncapable. Neither can any 
« Man with Reaſon think, but that the firſt Inſtitu- 
tion of Kings is a ſufficient Conſideration ; where- 
&« fore their Power ſhould always depend on that 
from which it always flows: By original Influence 


* of Power from the Body unto the King, is the 


„ Cauſe of King's Dependency in Power upon tlie 
By Dependency we mean Subordination 


the Head, as touching Power, it ſeemeth always 
to reſide in both; fundamentally and radically in 
the one, in the other derivatively ; in one the Ha- 
bit, in the other the Art of Power. May a Body 
Politick then at all Times, withdraw in whole or 
in part, the Influence of Dominion, which paſſeth 
from it, if Inconveniences do grow thereby? It 
muſt he preſumed, that Supreme Governors will 
not in ſuch Caſe oppoſe themſelves, and be ſtiſt 


in detaining that, the Uſe whereof is with pub- 
lick Detriment, But ſurely without their Conſent, 
] ſee not how the Body by any juſt Means ſhould 
be able to help itſelf, faving when Dominion deth 
* eſcheat 3 ſuch things therefore muſt be thought 


uppen 


— 


* 
+ * 


upon beforehand, that Power may be limited &er 


it be granted; which is the next Thing we are to 
* conſider, 


Mr. Dodd. We now produce Biſhop Andrews's 
— Sermons. 


Clerk reads.] © To deprive or de- 

London E4i- © poſe them? Sure where the worſt is 
tion, Fol. © reckoned that can be of them, Cla- 
1632. p. 939. mabunt ad Dominum is all I find, 
© x Sam, viii. 18. No Per to do it but 


© he, By him, and by none but by him, they be; 


by him, and by none but by him, they ceaſe to be, 


Mr. Phipps. We deſire to read another Paſſage 
out of Mr. Hooker, in a Treatiſe of Church Go- 
verment. 

Clerk reads.] A Treatiſe of Church Govern- 
© ment: To which is added a Treatiſe of the Re- 
gal Power, and of the Novelty of the Doctrine of 
© Reſiſtance, publiſh*'d by Dr. Bernard in his Clavi 
* Trabales, 

Lord Chancellor, This is a Collection of the 
Works of ſeveral Perſons ; ſo that it don't appear 
whoſe Works theſe are that you are reading. 

Mr. Phipps. That which we offer to be read 1s 
Mr. Hooker*s, and is left out of the Book which 
was printed before. 


Clerk reads.) There is a Supreme 
© Head of Juſtice whereunto all are 
ſubject, but itſelf in Subjection 
to none; which Kind of Pre-emi- 
* nence, if ſome ought to have in a 
Kingdom, who but the King ſhall have it? Kings 
therefore no Man can have lawful Powerand Autho- 
rity to judge; if private Men offend, there is 
the Magiſtrate over them, which judgeth; if Ma- 
giſtrates, they have their Prince; if Princes, 
there is Heaven, a Tribunal before which they ſhall 
appcar; on Earth they are not accountable to any. 


Lon. Edt. 
1601. 410. 


Tag. 49, 50. 


. 


Mr. Phipps. My Lords, We offer Doctor Jacł- 
ſors, and Biſhop Cher's Opinion in this Matter. 
And firſt Doctor Jackſon. 


Clerk reads.] He that is a King 
Tom. 3. or Supreme Magiſtrate, by juſt and 
Pag. 903. * lawful Title, may not be thus reſiſt- 


© ed, albeit he exerciſe his Power ty- 


© rannically, 


Mr. Phipps. The next is Archbiſhop Uſher, in 

a Treatiſe called, The Power communicated by God 

to the Prince, and the Obedience required of the Sub- 
jelt, &c. 


Clerk reads.) But if Mens 
Pag. 157. * Hands be thus tied (will ſome ſay) 
Land. 108 3. no Man's State can be ſecure : Nay, 
$80. the whole Frame of the Common- 
| wealth would be in Danger to be 
. © ſubverted and utterly ruin*d by the unbridled Luſt 
© of a diſtemper'd Governor. | 
| an{wer, God's Word is clear in the Point, 
Il/hoſoever refiſteth the Power, refiſteth the Ordi- 
nance of God, and they that refiſt, ſhall receive 
to themſelves Damnation; and thereby a Neceſſi- 
ty is impoſed upon us, of being ſubject even for 
Conſcience fake, which may not be avoided by 
the Pretext of any enſuing Miſchief whatſoever, 
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thority of 


Mr. Phipps. My Lords, We offer next the Au. 


r. Chillingworth, and we need lay no 


more of him than to mention that it is Mr. Ch;/;; 
worth; and his Character is fo eſtabliſhed . 


c 
c 
c 
c 
« 
c 
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worſt man, nay, 


Clerk reads.) They that make no 


Scruple at all of fighting with his Fol. 330. 
Sacred Majeſty, and ſhooting Muſ- Lond. 1704, 
kets and Ordnance at him (which Folio. 


ſure have not the Skill to chuſe a 
Subject from a King) to the extreme Hazard of 


his Sacred Perſon, whom by all poſſible Obliga- 


tions they are bound to defend, do they know 
think you, the general Rule without Exception 
or Limitation left by the Holy Ghoſt for our Di- 
rection in all ſuch Caſes, Who can lift up bis 
Hand againſt the Lord's anointed, and be innocent? 
I Sam. xxvi. 9. Or do they conſider his Command 
in the Proverbs of Solomon, My Son, fear Cad and 
the King, and meddle not with them that deſire 
Change? Prov. xxiv. 21. Or his Counſel in the 
Book of Eccleſiaſtes, I counſel thee to keep the 
King's Commandment, and that in regard of the 
Oath of God! Ecclel. viii. 2. Or becaule they poſ- 
ſibly may pretend that they are exempted from, or 
unconcerned in the Commands of Obedience deli. 
vered in the Old Teſtament : Do they know and 
remember the Precept given to all Chriſtians by 
St. Peter, Submit yourſelves to every Ordinance 


of Man for the Lord's Sake, whether it be to the 


King as Supreme, or unto Governors, as unta 
them that are ſent by him? Or that terrible San&i- 
on of the ſame Command, They that refit ſhall 


receive t9 themſelves Damnation, left us by St, 


Paul in his Epiſtle to the Romans, who then were 
the miſerable Subjects of the worſt King, the 
think, I may add truly, the 
worſt Beaſt in the World; that fo all Rebels 
Mouths might be ſtopt for ever, and left with- 


out all Colour or Pretence whatſoever to juſtify 


the Reſiſtance of Sovereign Power ? 


Mr. Phipps. My Lords, The next we offer is 


Archbiſhop Bramball, ſometime Biſhop of Armagh, 


c 
c 
c 
a 
c 
* 


all Conſpiracies and Attempts whatſoever, 


Clerk reads.) The ſame Oath 

binds us to defend him againſt all Page 531. 
Conſpiracies and Attempts whatſo- Du#l. 1678. 
ever, which ſhall be made againſt Folio. 

his Perſon or Crown; to defend him, 

much more therefore not to offend him, againſt 
That 


« Oath which binds us to defend him againſt all 


c 


© Attempts whatſoever, 1 that no At- 


tempt againſt him can be juſtified by Law, whe- 


© ther theſe Attempts be againſt his Perſon or his 
© Crown, 


c 
C 
c 


Clerk reads.) If a Sovereign ſhall 
rſecute his Subjects for not doing Bid. fol. 
is unjuſt Commands, yet it is not 542. 
lawful to reſiſt by raiſing Arms 


«* againſt him, They that refit ſhall receive to them- 


e ſelves Damnation. 


c 
c 
c 


But they ask, Is there no Li- 
mitation? I anſwer, Ub: Lex non diſtinguit, nec 
nos diſtinguere debemus, How ſhall we limit 
where God hath not limited, or diſtinguiſh where 


he hath not diſtinguiſh'd ? 
Mr. Dodd, My Lords, The next is Biſhop 
Sanderſon, 


Clerk 


Lord Clarendon, that we need ſay no more of Anat 


Wy _ 
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II. 
N Clerk-reads.} © No Conjuncture of © certajn Propoſitions contain?d: in divers Books and 
T Fl, 522, Circumſtancas whatſoe ver, can. make 2 publiſh'd in, the Engliſh, and alſo the 
them expedient to be: done at any Latin Tongue, repugnant to the Holy Scriptures, 
: « Time, that is, of itſelf and in the Kind uniazful, * Decrees of Councils, Writings of the: Fathers, 
For a Man to blaſpheme the holy Name of God, * the Faith and Profeſſiqn of the Primitive.Church 3 
« to ſacrifice to Idols, to give wrong Sentence in and alſo deſtruftive of the Kingly- Government; 
Judgment, by his Power to oppreſs. thoſe that are the Safety of his Majeſty's Perſon, the public 
not able to withſtand: him, by Subtilty to over-' 9 eace, the Laws of Nature. and Bonds of Human 
4, « reach others in bargaining, to zake up Arms. (of- Society, by our unanimous Aſſent and Conſent, 
ſenſive or defenſive) againſt a lawful Sovereign: have decreed and determined in Manner and 
None of theſe, and ſundry other Things of the Form following: | 
of like Nature, being all of them. ſimply, and de to- The Fir 14. tion. 
lh io genere unlawful, may be done by any Man, at All Civil Authority is derived originally from 
4 any Time, in any Caſe, upon any Coloun or Preten- the people. 
. « fon whatſoever z the expreſs Command: of Gud ; The Second. 
* « himſelf only excepted, as in the Caſe of Abraham © There is a mutual Com act, tacit or expreſs, 
bis : for ſacrificing his Son. Not for the avoiding of * between a Prince and his Subjects; and that if 
72 Scandal, not at the Inſtance of any Friend, or * he perform not his Duty, they are diſcharged 
nd Command of any Power upon Eanth; not for * from theirs, 
1d the Maintenance of the Lives or Liberties either ; The Third. 
Fro « of ourſelves or others; nor for the Defence of * Thatif lawful Governors, become Tyrants, or 
he Religion ; nor for the Preſervation of a Church or ro otherwiſe than by the Laws, of God and 
1 „ geele; no nor yet, if that could be imagin'd poſ- Man they ought to do, they forfeit the Right they 
be « ſible, for the Salvation of @ Sou; no, not for the had unto their Government, Lex Rex. Buchanan 
01 Redemption of the ww, World, de Jure Regni. I judiciæ contra Tyrannos Bellar- 
or Mr. Tippe. My Lords, Doctor Sacheverell be- mine de Canjiliis. De Pontificie Milton. Goad- 
li- ng educated in the Univerſity of Oxford, we offer « win. Baxter. H. C. 
nd tie Decrces of that Univerſity touching this Mat- i The Fourth. 
by ir, They were publiſh*d in the Gazette the 26th © The Sovereignty of England is in the three 
we 0 Ply 1683, by Authority. 8 Eſtates, VIZ. King, Lords and Commons, The 
61 King has but a Co-ordinate Power, and may be 
ito Curt reads] Numb. 1845. 74 over-ru'd by the other two. Lex Rex, Hunton 
ti- The Londen Gazette. Publiſh'd by Authority. of a limited and mixed Monarchy. Baxter H. C. 
all From Monday Fuly 23. to Thurſday Fuly 26, 1683. Polit. Catechi/. 
St, © [{/hitehall, July 24. This Day was preſented 5 The Fifth. 
ere © to his Majeſty the following Judgment and P- Birth-right and Proximity of Blood give no Ti- 
he « cree of the Univerſity of Oxford, paiv'd in their © tle to Rule or Government; and it it lawful to 
he « Convocation, on Saturday the 2 1ſt Inſtant. « preclude the next Heir from his Right and Succeſ- 
cls [ The Judgment and Decree of the Univerſity of * Hon to the Crown. Lex Rex. Hunt's Poſtſcript. : 
he « Oxford, paſs'd in their Convocation, uh 21, Dolemar's Hiltory of Succeſſion, Julien the Apo- 
ity « 1635. againſt certain pernicious Books, and dam- fate. Mene Tekel, | 
© cable Doctrines, deſtructive to the Sacred Perſons f The Sixth. 
« of Princes, their State and Government, and of lt is lawful for Subjects, without the Conſent, 
r is all Human Society. F and againſt the Command of the Supreme Magi- 
5h, « Altho? the barbarous Aſſaſſination lately enter- © ſtrate, to enter into Leagues, Covenants and Ai- 
« prized againſt the Perfon of his Sacred Majeſty, * ſociations, for Defence of themſelves and their 
and his Royal Brother, engage all our Thoughts to * Religion. Solemn League and Covenant, Late 
© reflect with utmoſt Deteſtation and Abhorrence on Aﬀociation. 
. that exccrable Villany, hatcful to God and Man; pe Seventh. 
and pay our due Acknowledgments to the Divinc a Self- preſervation is the fundamental Law of 
Providence, which by extraordinary Methods Nature, and ſuperſedes the Obligation of all 
nſt brought it to paſs, That tbe Breath of our No- others, whenſoever they ſtand in Competition with 
hat « ftrils, the Anointed of the Lord, is not taken in it. Hobbs de Cive Leviathan. 
all © the Pit which was prepared for bin; and that The Eigbib 
a | gbth. 
\t- © under his Shadow we continue to live, and enjoy The Doctrine of the Goſpel concerning patient 
he- * the Bleſſings of his Government; yet notwith- Suffering of Injuries, is not inconſiſtent with vio- 
his * ſtanding we find it to be a neceffary Duty at this « lent reſiſting of the higher Powers, in caſe of 
* Time to ſearch into, and lay open thoſe impious . Perſecution tor Religion. Lex Rex. Julian Apo- 
© Doctrines, which having of late been ſtudioufly ſtate. Apolog. Relat. 
\ diſſeminated, gave Riſe and Growth to theſe ne- ; The Ninth. 
* farious Attempts, and paſs upon them our ſolemn There lies no Obligation upon Chriſtians ta 
publick Cenſure and Decree of Condemnation. paſſive Obedience, when the Prince commands 
* Therctore, to the Honour of the Holy and undi- any Thing againſt the Laws of our Country; 
= * vided Trinity, the Preſervation of Catholick Truth and the Primitive. Chriſtians rather choſe to dic 
L. in the Church, and that the King's Majeſty may than reſiſt, becauſe Chriſtianity was not ſettled 
my be ſecured both from the Attempts of open bloody « by the Laws of the Empire. Julian Apoſtate. 
mit © Enemies, and Machinations of treacherous Here- | 


The Tenth. 


ere © ticks and Schiſmaticks ; We the Vice-Chancellor, om 
Poſſeſſion and Strength give a Right to go- 


Doctors, Proctors, and Maſters, Regent and nor 


© Regent, met in Convocation, in the accuftomed 
Manner, Time and Place, on Saturday the one 
© and twentieth Day of July in the Year one 


« vern; and Succeſs in a Cauſe gr Enterprize, pro- 
claims it to be lawful and juſt. To purſur it, is 
to comply with the Will of God; . becauſe it is 


to follow the Conduct of his Providence. Hobbs. 


ert * thouſand ſux hundred and eighty three, concerning Ow 
| | den'; 
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Owen's Sermon before the Regicides, Jan. 31, 1648. 
Baxter. Jentins's Petition, Octob. 1651. 
The Eleventh. 
© In the State of Nature there is no Difference 
© between Good and Evil, Right and Wrong. The 
State of Nature is a State of War, in which eve- 
ry Man hath a Right to all Things. 


The Twelfth. 

- © The Foundation of Civil Authority is this Na- 
tional Right, which is not given, but left to the 
Supreme Magiſtrate upon Mens entring into So- 
© cieties ; and not only a Foreign Invader, but a 
* Domeſtick Rebel, puts himſelf - in into a State 
of Nature, to be proceeded againſt, not as a Sub- 
ect, but an Enemy; and conſequently, acquires 
by his Rebellion the ſame Right over the Life of 
* his Prince, as the Prince (for the moſt heinous 
* Crimes) has over the Life of his own Subjects. 


The Thirteenth. 

Every Man, after his entring into a Society, re- 
tains a Right of defending himſelf againſt Force, 
and cannot transfer that Right to the Common- 
wealth, when he conſents to that Union whereby 
a Commonwealth is made : And in caſe a great 
many Men A have already reſiſted the Com- 
monwealth, for which every one of them expect- 
eth Death; they have Liberty then to join toge- 
ther, to aſſiſt and defend one another. Their bear- 
ing of Arms, ſubſequent to the firſt Breach of their 
Duty, tho? it be to maintain what they have done, 
is no new unjuſt Act; and if it be only to defend 
their Perſons, is not unjuſt at all. 


The Fourteenth, 
An Oath ſuperadds no Obligation to Pact, and 
© Pact obliges no farther than it is credited; and 
* conſequently, if a Prince gives any Indication that 
he docs not believe the Promiſes of Fealty and 
* Allegiance made by any of his Subjects, they are 
thereby free from their Subjection; and notwith- 
* ſtanding their Pacts and Oaths, may lawfully re- 
bel againſt, and deſtroy their Sovereign. Hobbs 
de Cive Leviathan, 
Toe Fifteenth, 

If a People, that by Oath and Duty are oblig'd 
© to a Sovereign, ſhall ſinfully diſpoſſeſs him, and 
* (contrary to their Covenants) chuſe and covenant 
« with another; they may be obliged by their later 
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« Covenants, notwithſtanding their former. Bax- | 


6 ter;. . 
The Sixteenth. | 


All Oaths are unlawful, and contrary to the 
Word of God. YQuakers. 
The Seventeenth. 
* An Oath obligeth not in the Senſe of the Impo- 
« ſer, but the Takers. Sheriffs Caſe. 
The Eighteenth. 
Dominion is founded in Grace, 
The Nineteenth. 
© The Powers of this World are Uſurpations u 
on the Prerogative of Jeſus Chriſt ; and it is the 
« Duty of God's 1 to deſtroy them, in order 
« to the ſetting Chriſt upon his Throne. Fifth Mo- 
narchy-men. 
The Twentieth, 
The Presbyterian Government is the tre 
« of Chriſt's Kingdom, to which Kings as well as 
others are bound to ſubmit ; and the King's Su- 
« premacy in Eccleſiaſtical Affairs, aſſerted by the 
Church of England, is injurious to Chriſt, the 
ſole King and Head of his Church. Altare Da- 
maſcenum. Apolog. Relat. Hiſt. Indulg. Cartwright, 


Travers. 


The 7 ; 
© It is not lawful for Superiors to impoſ; 
Thing in the Worſhip of God, that is 2 
cedently neceſſary. 
3 * Twenty ſecond. 
© The of not offending a weak Brother. ; 
« inconſiſtent with all Human Authority of mah. 


* Laws concerning indifferent Things. Protefar; 
Reconciler. 
The Twenty third, 


Wicked CP and Tyrants ought to be Put to 


Death; and if the Judges and inferior Magiſtrates 
vill not do their Office, the Power of the Sword 
« devolves to the People: If the major Part of the 
People refuſe to exerciſe this Power, then the 
* Miniſters may excommunicate ſuch a King; af. 


ter which it is lawful for any of the Subjects to 


kill him, as the People did Athaliab, and Jeb, 
© Jezebel, Buchanan, Knox, Goodman, Gilby, 


efurts, 
Joſe The Twenty fourth, 

After the Sealing of the Scripture Canon, the 
People of God in all Ages are to expect new Re. 
« velations for a Rule of their Actions; and it is 
© lawful for a private Man, having an inward Mo- 
tion from God, to kill a Tyrant. Quakers and 
other Entbufiaſts, Goodman. 

The Twenty fifth. 

* The Example of Phineas is to us inſtead of 
© a Command ; for what . hath commanded or 
© approved in one Age, muſt needs oblige in all, 
. Knox. Napthali. . 

The Twenty fixth. 

King Charles the Firſt was lawfully put to 
Death, and his Murderers were the bleſſed In- 
* ſtruments of God's Glory in their Generation, 
Milton. Goodwin, Owen. 

The Twenty ſeventh. 

King Charles the Firſt made War upon his Par- 
© liament ; and in ſuch a Caſe the King may not 
only be reſiſted, but he ceaſeth to be King. 
Baxter. 


© We Decree, Judge, and Declare all and every 
of theſe Propoſitions to be falſe, ſeditious, and 
impious, and moſt of them to be alſo heretical 
21 blaſphemous, infamous to Chriſtian Religi- 
on, and deſtructive of all Government in Church 
and State. 

We farther Decree, That the Books which con- 
tain the aforeſaid Propoſitions and impious Do- 
Ctrines, are fitted to deprave good Manners, cor- 
rupt the Minds of unwary Men, ſtir W 
and Tumults, overthrow States and Kingdoms, 
and lead to Rebellion, Murder of Princes, and 
At heiſm itſelf: And therefore we interdict all 
Members of the Univerſity from the Reading of 
the ſaid Books, under the Penalties in the Statutes 
« expreſs'd. We alſo order the faid recited Books 
to be publickly burnt by the Hand of our Mar- 
© ſhal, in the Court of our Schools. 

* Likewiſe we order, That in perpetual Memory 
© hereof, theſe our Decrees be entred in the 
© Regiſtry of our Convocation ; and that Copies of 
them being communicated to the ſeveral Colleges 
and Halls within this Univerſity, they be there 
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« publickly affix'd in the Libraries, Refectories, or 


< —_ fit Places, where they may be ſeen and read 
of all. : 

«* Laſtly, We command and ſtrictly injoin al! 
© and ſingular the Readers, Tutors, Catechiſts, and 


others to whom the Care and Truſt of Inſtitution 
Sof Youth is committed, that they diligently in- 


LY 
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ſtruct and ground their Scholars in that moſt ne- wiſe, yet they have been contradicted herein, and 


© cefſary Doctrine, which in a Manner is the Badge 
and Character of the Church of England ; Of 
© ſubmitting to every Ordinance of Man for the 
« Thrd's Sate; whether it be to the King as Su- 
«© preme, or unto Governors as unto them that are 
« ſent by him, for the Puniſhment of evil Doers, 
« and for the Praiſe of them that do well, Teach- 
ing that this Submiſſion and Obedience is to be 
« clear, abſolute, and without Exception of any 
« State or Order of Men. Allo that they, accord- 
ing to the Apoſtle's Precept, exhort, That jr 
« of all, Supplications, Prayers, Interceſſions, and 


giving of Thanks be made for all Men, for the 


« King, and all that are in Authority ;, that we may 
« lead à quiet and peaceable Life, in all Godlineſs 
« and Honeſty ; for this is good and acceptable in the 
« ſight of God our Saviour, And in eſpecial Man- 
« ner, that they preſs and oblige them humbly to 
« offer their - ardent and daily Prayers at the 
« Throne of Grace, for the Preſervation of our So- 
vereign Lord King Charles, from the Attempts of 
open Violence, and ſecret Machinations of perfi- 
dious Traitors; that the Defender of the Faith, 
being fate under the Defence of the Moſt High, 
may continue his Reign on Earth, till he ex- 
© change it for that of a late and happy Immor- 
$ tality, 


Mr. Phipps, My Lords, To ſhew that this was 
llc wile at the ſame Time Archbiſhop Tillotſon's O- 
pinion, we deſire to read his Letter which he wrote 
to my Lord Ruſſel, when he was under his Con- 
demnation in Newgate, Fuly 20, 1683. 


Cort reads.) My Lord, I was heartily glad to 
* {ce your Lordſhip this Morning in that calm 
and devout Temper at receiving of the bleſ- 
* {ed Sacrament , but Peace of Mind, unleſs it be 
© well grounded, will avail little: And becauſe 
* tranſient Diſcourſe many Times hath little Effect, 
for want of Time to weigh and conſider it 
therefore, in tender Compaſſion of your Lord- 
* ſhip's Cale, and from all the good Will that one 
Man can bear to another, I do humbly offer to 
* your Lordſhip's deliberate Thoughts theſe follow- 
ing Conſiderations concerning the Points of Re- 
* ſiſtance, it our Religion and Rights ſhould be in- 
* vaded, as your Lordſhip puts the Caſe ; concern- 
* ing which, I underſtand by Dr. B. that your Lord- 
* ſhip had once received Satisfaction, and am ſorry 
* to find a Change. | 


Firſt, * That the Chriſtian Religion doth plainly 
* forbid the Reſiſtance of Authority. | 

Secondly That tho* our Religion be eſtabliſh'd 
* by Law, (which your Lordſhip urges as a Diffe- 
* rence between our Caſe and that of the Primitive 
© Chriſtians) yet in the ſame Law which eſtabliſhes 
our Religion, it is declar'd, That it is not lawful 
* upon any Pretence whatſoever to take up Arms, 
Ec. Beſides that there is a particular Law, de- 
claring the Power of the Militia to be ſolely in 
che King; and that ties the Hands of Subjects, 


* 
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condemn'd for it, by the Generality of Proteſtants. 
I beg your Lordſhip to conſider, how it will agree 
with an avow'd aſſerting of the Proteſtant Religi- 
on, to go contrary to the general Doctrine of 
Proteſtants. My End in this is, to convince your 
Lordſhip that you are in a very great and dange- 
rous Miſtake ; and being fo convinc'd, that which 
was before a Sin of Ignorance, will appear of 
much more heinous Nature, as in Truth it is, and 
cail tor a very particular and deep Repentance ; 
which if your Lordſhip ſincerely exerciſe upon the 
Sight of your Error, by a penitent Acknowledg- 
ment of it to God and Men, you will not only 
obtain Forgiveneſs of God, but prevent a mighty 
Scandal to the Reform'd Religion. I am very loth 
to give your Lordſhip any Diſquiet in the Diſtreſs 
you are in, which I commiterate from my Heart, 
but am much more concern*d that you do not 
leave the World in a Deluſion and falſe Peace, to 
the Hindrance of your eternal Happineſs. I hear- 
tily pray for you; and beſeech your Lordſhip to 
believe that I am, with the greateſt Sincerity and 
Compaſſion in the World, 


My Lord, 
Teur Lordfoip®s moſt faithful 
and afflited Servant, 
J. TILLOTSON, 


Mr. Phipps. My Lords, We next offer the Opi- 


nion of Biſhop 6:illing fleet. 


* 


* 
* 
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Clerk reads.) * A Vindication of the Anſwer to 
ſome late Papers, concerning the Unity and Au- 
thority of the Catholick Church, and the Refor- 
mation of the Church of England. 

But it hath been ſaid by Some- 
body, That we had our Govern- 
ment and Ceremonies from his 
Church, our Doctrine from Luther 
and Calvin; and that we had nothing peculiar 10 
our Church, but our Doctrine of Non-Reſſtance, 
and much good may it do us; and we hope we 
ſhall never fare the worſe for it. This might 
give Occaſion to inquire, Whether the Church, 
which pretends to be infallible, doth teach it ſo 
orthodoxly, or not? Or whether thoſe who do 
think themlelves obliged to believe what ſhe 
teaches, are thereby oblig'd to the ſtricteſt Princi- 
ples of Loyalty? But I forbear. It is ſufficient to 
my Purpoſe, to ſhew that our Church doth not 
only teach them, as her own Doctrine, but (which 
is far more effectual) as the Doctrine of Chriſt 
and his Apoſtles, and of the Primitive Church. 

Mr. Phipps. My Lords, the ſame Biſhop, in a 
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Lond. 1687, 


Diſcourſe of the Unreaſonableneſs of a new Separa- 
tien, takes Notice of ſome Objections made by 
thoſe who are Friends to the Government, as if 
Non-Reſiſtance were not conſiſtent with the Revo- 
lution. | 


Lord Chancellor. There is no Name of an Author 


tho? the Law of Nature, and the general Rules of to theſe Books which you now produce. 


they do not, becauſe the Government and Peace 

of Human Society could not well ſubſiſt upon 
* theſe Terms. 

Thirdly, * Your Lordſhip's Opinion is contrary 
to the declared Doctrine of all Proteſtant Churches; 
and LO, * particular Perſons have taught other- 

ol. V. | 


* Scripture had left us at Liberty, which I believe 


learned Men to be Biſhop S::liing fleet's. 


Mr. Dodd. The Book is generally known by all 
Mr. 


Cbiſwell, who printed it, attended here three Days 
to prove it, but is ill now; but he has left a Cer- 
tificate that he printed it, and all learned Men 
know it to be his. 


5 B Clerk 
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Clerk reads.) I come to the par- 
Page 8. « ticular Examination of the Difficul- 
Lond. 1689. ties which relate to the preſent 
Oaths to King William and Queen 
* Mary;] and becauſe we are charg*d with A y 
from the Principles of the Church of Zngland, 
and that is made the main Ground of the defign*d 
« Separation, I would fain know what this Charge 
is built upon, with reſpect to the Oaths, for that 
is all we are concern'd in. If any particular Per- 
« ſons have advanc'd new Hypotheſis of Govern- 
ment, contrary to the Senſe of our Church, let 
them anſwer for themſelves. The Caſe of the 
* Oath is quite of another Nature; here is no re- 
* nouncing the Doctrine of Paſſive Obedience, or 
© aſſerting the Lawfulneſs of Reſiſtance. 


Mr. Phipps. Your Lordſhips obſerve, that ſince 
the Revolution that general Doctrine of Obedience 
is aſſerted by him. 

Mr. Dodd. My Lords, The next we offer is 
Dr. Sherlock in his Caſe of Allegiance ſtated. 


Clerk reads.] And Biſhop Overall's 
© Convocation-Book, which is lately 
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Lond. 1691, publiſh'd, the principal Deſign of 


© which is to aſſert the irreſiſtible 
Authority of Sovereign Princes, does 
as plainly aſſert this too, that all ſettled Govern- 
ments, whatever their Beginnings were, have 
God's Authority, and muſt be obey*d ; of which 
more above : For thoſe wiſe Men who fat in that 
Convocation, plainly ſaw the neceſſary Connexion 
between Non-Reſiſtance, and Obedience to the 
preſent Powers; both which were equally reſolv'd 
into the Authority of God, in removing Kings 
and ſetting up Kings: So that Obedience and Al- 
legiance to the preſent Powers, when they are 
once well ſettled among us, is fo far from being a 
renouncing of the Doctrine of Non- Reſiſtance 
and Paſſive Obedience, that thoſe who refuſe to 
comply, muſt renounce the only Principle whereon 
that Doctrine is r lonably founded, and conſe- 
quent!y renounce the Doctrine itſelf. 


Mr. Phipps. My Lords, We now offer a Book 
publiſh*d by the late Biſhop Beveridge, which was 

ubliſh*d by her Majeſty's Licenſe, counterſign'd 
by the Earl of Sunderland. 


Clerk reads.] ANNE R. 
* Whereas our Truſty and Well-beloved Richard 
Smith, of our City of London, Bookſeller, hath 
humbly repreſented unto us, that he has with 
great Labour and Expence, prepar'd for the Preſs, 
a new Edition of the Sermons and other Works, 
written in Zxglih by the Right Reverend Father 
in God, Dr. William Beveridge, Biſhop of St. 
Aſaph, deceaſed : And has therefore humbly be- 
ſought us to grant him our Royal Privilege of 
Licenſe for the ſole Printing and Publiſhing . thn 
of, for the Term of fourteen Years : We being 
willing to give all due Encouragement to Works 
of this Nature, tending to the Advancement of 
Piety and Learning, are graciouſly pleaſed to con- 
deſcend to his Requeſt; and do therefore, by 
theſe Preſents, grant to him the faid Richard 
Smith, his Executors, Adminiſtrators, and Aſſigns, 
our Royal Licenſe for the ſole Printing and Pub- 
lſhing the Eugliſb Works of the faid late Biſhop 
of St. Aſaph for the Term of fourteen Years, 
* from the Date hereof ; ſtriftly forbidding all our 


Quarto, 
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Subjects, within our Kingdoms and Domini 
to reprint the ſame, either in Whole or in 2 
to import, buy, vend, utter or diſtribute any Copies 
thereof reprinted Seas, during the afore. 
« aid Term of fourteen Years, without the Conſent 
and A tion of the ſaid Richard Smith, his 
« Heirs, Executors and Aſſigns, under his, or their 
Hands and Seals, firſt had and obtain'd, as they 
vill anſwer the contrary at their Peril; wheregf 
the Maſter, Wardens and Company of Stationen 
are to take Notice, that the ſame may be enterg 
in their Regiſter, and that due Obedience be req. 
< der'd thereunto. Given at our Court at Kenying.. 
ton, the fifth Day of June 1708, in the ſeventh 
« Year of our Reign. 


By her Majeſty's Command, SUNDERLAND, 


Private Thoughts upon Religion, digeſted into terelu- 
Articles, with practical Reſolutions form'd there. 
upon. By the Right Reverend Father in Gol. 
William Beveridge, D. D. late Lord Biſhop of 
St. Aſaph. | 


RESOLUTION I, 

I am relolv'd, by the Grace 

Pa. 231, 252, of God, to honour and obey 

233,254. Lon. the King, or Prince, whom God 

1709. 8vo. is pleaſed ro ſet over me; as 

« well as to expect he ſhould ſafe- 

guard and protect me, whom God is pleaſed to 
ſet under him, 

The King of Kings, and Lord of Lords, the 
great and glorious Monarch of all the World, ha- 
ving enacted many gracious Laws, is plcaſcd to 
ſet over every Kingdom and Nation, ſuch Perſons 
as may put them in Execution: So that I cannot 
but look upon a lawful King as truly a Repreſen- 
tative of the moſt high God, as a Parliament is of 
the People. And am therefore perſuaded that 
whoſoever rebels againſt him, rebels againſt God 
himſelf ; not only in that he rebels againſt che Or- 
dinance of God, and ſo againſt the God of that 
Ordinance ; but becauſe he rebels againſt him 
whom God hath ſet up as his Vicegerent, to re- 
preſent his Perſon and execute his Laws, in ſuch 
a Part of his Dominions. 

* Hence it is, that theſe two Precepts, Feor God, 
and Honour the King, are fo often ſoin'd together 
in Holy Writ ; for he that fears God's Power, can- 
not but honour his Authority; and he that ho- 
nours not the King that repreſents God, cannot be 
ſaid to fear God, who is repreſented by him. And 
hence likewiſe it is, that God hath been as ſtrict 
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of Hoſts, Rom. xii. 1. Let every Soul be ſubjef? 
to the higher Powers, Why? Becauſe there is 
no Power but of God; the Powers that be, are or- 
 dain'd of God. 
And he hath denounced as great a Judgment 
* againſt ſuch as rebel againſt the Magiſtrate he 
* hath ordain*d, as againſt thoſe that rebel againſt 
« himſelf : For, Whoſoever refiſteth the Power, re- 
« fiſteth the Ordinance of God; and they that reſiſt 
* ſhall receive to themſelves Damnation, ver. 2. So 
that the Wrath of God ſhall as certainly fall upon 
© thoſe that riſe up againſt the King, as upon thole 
that fight againſt God. And no wonder, that the 
« Puniſhment ſhould be the ſame, when the Fault 
is the ſame. For he that fights againſt the King, 
« fights againſt God himſelf, who hath inveſted — 
g b * W 
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« with that Power and Authority to govern his 
« People, repreſenting his own Glorious Majeſty be- 
« fore them. . 

« Upon this Ground it is, that I believe the 
« Wickedneſs of a Prince cannot be a ſufficient Plea 
« for the Diſobedience of his Subjects; for it is not 
« the Holineſs, but the Authority of God that he 
« repreſents, which the moſt wicked, as well as the 
« moſt holy Perſon may be endowed with. And 
« therefore, when the Goſpel firſt began to ſpread it- 
« ſelf over the Earth, tho' there was no Chriſtian 
« King, or Supreme Magiſtrate, of what Title 
« ſocver, to cheriſh and protect it; nay, tho? the 
Civil Powers were then the greateſt Enemies to it, 
« yet, even then, were the Diſciples of Chrift in- 
G joined to ſubmit themſelves to every Ordinance of 
« Man, for the Lord's ſake. 

« Inſomuch, that did I live among the Turks, I 
« ſhould look upon it as my Duty to obey the 
Grand Signior, in all his lawful Edicts, as well 
as the moſt Chriſtian and pious King in the World. 
« For, ſuppoſe a Prince be never ſo wicked, and ne- 
© yer ſo negligent in his Duty of protecting me, 
« jt doth not follow, that I muſt negle& mine of 
« obeying him. In ſuch a Caſe, I have another 
« Duty added to this, and that 1s, to pray for him, 
© and to intercede with God for his Converſion : 
« For, thus hath the King of Kings commanded, 
that Prayers, Supplications, Interceſſions, and giving 
© of Thanks be made, as for all Men, ſo more eſpe- 
« cially ſer Kings, and thoſe that are in Authority, 
© that <ve may live a quiet and peaccable Life, in all 
* Gedlineſs and Honeſty. 1 Tim. ii. 1, 2. So that 
« whenſocver I addreſs to the Court of Heaven, 
© ] muſt be ſure to remember my Sovereign on 
« Farth, as himſelf doth in Heaven, in Rightcoul- 
© neſs and Mercy, But eſpecially, in caſe of any 
© ſeeming or real Default or Defe&t ; tho* I do 
not think it a Subject's Duty to judge or cenſure 
© his Sovereign's Actions: I am to be the more 
« earneſt in my Praycrs and Interceſſions for him; 
© but upon no Account to fight and rebel againſt 
+ him. 


Mr. Dodd. My Lords, the next Book we offer is 
his Grace the Archbiſhop of Canterbury's Treatiſe, 
iatitled, The Creed of Mr. Hobbs examined. 


Clerk reads.) There is no Tie ſo 

Pas. 155. ſtrong as that of Religion, which 
Lond. 1670, * eternally bindeth a conſcientious 
Subject in Allegiance to his Sove- 


* 


* reign, 

* Vo to all the Princes upon Earth, 
Ibid. p. 160, if this Doctrine be true, and be- 
161. * cometh popular, If the Multitude 

© belicve this, the Prince not arm'd 
with the Scales of the Leviathan, that is, with irre- 
ſiſtible Power, can never be ſafe from the Spears, 
and barbed Irons, which their Ambition and pre- 
ſumed Intereſt will provide, and their Malice will 
ſharpen, and their paſſionate Violence throw a- 
gainſt him. If the Beaſt we ſpoke of come but 
to know its own Strength, it will never be manag'd. 
Where fore ſuch as own theſe pernicious Doctrines, 
deſtructive to all Societies of 1 Men, may be ſaid 
to have Wolves Heads, as the Laws of old were 
wont to ſpeak concerning excommunicated Per- 
ſons; and are like thoſe ravenous Beaſts, ſo far 
from deſerving our Love and Care, that they 
ought to be deſtroyed at the common Charge. 
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Mr, Phipps. My Lords, there is a further Ac- 
* count of the Opinion of the ſame Archbiſhop of 
Canterbury, in a printed Paper, intitled, An Ac- 
count of what paſſed at the Execution of the late Duke 
of Monmouth, on Wedneſday the 15h of July, 1685, 
on Tower Hill. 


Clerk reads.) The late Duke of Monmouth 
* came from the Tower to the Scaffold, attended 
Aby the Biſhop of Eh, the Biſhop of Bath and 
* Wells, Doctor Teniſon, and Doctor Ilooper; which 
four the King was graciouſly pleaſed to ſend him, 
* as his Aſſiſtants to prepare him for Death; and 
the late Duke himſelf intreated all four of them 
to accompany him to the Place of Execution, and 
to continue with him to the laſt. The two Biſhops 
going in the Lieutenant's Coach with him to the 
Bars, made ſeaſonable and devout Applications to 
him all the way; and one of them deſired him 
not to be ſurpriz*d, if they to the very laſt upon 
the Scaffold renewed thoſe Exhortations to a par- 
ticular Repentance, which they had ſo often re- 
peated before. 

At his firſt coming upon the Scaffold, he look'd 

for the Executioner; and ſeeing him, ſaid, Js 
* this the Man to do the Buſineſs * Do your Wark 
6 ewell. 

* Then the late Duke of Monmouth began to 
* ſpeak, ſome one or other of the Afliſtants, during 
the whole Time, applying themſelves to him. 

Mc. I ſhall ſay but very little; I come to die; 
* I die a Proteſtant of the Church of Zxgland. 

* Aſif. My Lord, if you be of the Church of 
England, you mult acknowledge the Doctrine of 
* Non-Reſiſtance to be true. 

* Mn. If I acknowledge the Doctrine of the 
Church of England in general, that includes all. 

Aſſiſt. Sir, it is fit to own that Doctrine par- 
« ticularly, with reſpe& to your Caſe. Here he was 
* muchurg*d about that Doctrine of Non-Reſiſtance 
but he repeated in Effect his firſt Anſwer. 

* Aſſiſt. My Lord, it is fit to be particular; and 
* conſidering the publick Evil you have done, you 
* ought to do as much Good now as poſſibly you 
can, by a publick Acknowledgment. 

* Mon. What I have thought fit to ſay of pub- 
lick Affairs, is in a Paper which I have ſign'd; I 
refer to my Paper. 

* Aſiſt. My Lord, there is nothing in that Paper 
about Reſiſtance, and you ought to be particular 
in your Repentance, and to have it well grounded. 
God give you true Repentance. 

* Mon. I die very penitent, and die with great 
« Chearfulneſs, for I know I ſhall go to God. 

Ait. My Lord, you muſt go to God in his 
© own Way: Sir, be ſure you be truly penitent, and 
ask Forgiveneſs of God for the many you have 
* wronged, 

Mon. lam ſorry for every one I have wronged ; 
I forgive every Body ; I have had many Enemies, 
I forgive them all. 

* Aſſiſt. Sir, your Acknowledgment ought to be 
publick and particular. 

Mon. I am to die; pray, my Lord I refer 
to my Paper. 

« Aſſt. They are but a few Words that we de- 
ſire : We only defire an Anſwer to this Point. 

* Mon. I can bleſs God that he hath given me fo 
© much Grace, that for theſe two Years laſt paſt I 
have led a Life unlike to my former Courſe, and 
in which J have been happy. 


nB„B„5„. f TY BS Wo TW MU 


Q a 


6: 


a &a 


5B 2 * Aſſt. 


740 


© Aſif. Sir, Was there no Ill in theſe two Years? 
© In theſe Years theſe great Evils have happen'd 
and the giving publick Satisfaction is a neceſſary 
© Part of Repentance; be pleaſed to own a Deteſta- 
© tion of your Rebellion. 

Mon. I beg your Lordſhips that you will ſtick to 


my Paper. 

92 "An. My Lord, as I ſaid before, there 1s no- 
thing in your Paper about the Doctrine of Non- 
© Reſiſtance, 3 

'© Mon. I repent of all Things that a true Chriſtian 
© ought to repent of. I am to die; pray, my 
Lord. 

Ait. Then, my Lord, we can only recom- 
mend you to the Mercy of God; but we cannot 
pray with that Chearfulneſs and Encouragement 
* as we ſhould, if you had made a particular Ac- 
* knowledgment, 

This is a true Account, Witneſs our Hands. 


Francis Ely. 


Thomas Teniſon, 
Thomas Bath and Nells. 


George Hooper. 


William Goſtlin, . 
Peter Vandeput, 7 * — 

Mr. Phipps. My Lords, We pray we may read 
the Sermon of his Grace the preſent Archbiſhop of 
York, preached before your Lordfipe on the goth 
of January 1700. 


Clerk reads.] And in caſe it ever hap- 
pen that we cannot with a ſafe Conſci- 
© ence obey, there we are patiently to 
© ſuffer the Penaltics of our Diſobedience; but by 
© no means either to affront their Perſons, or to di- 
© ſturb their Government, by raiſing or partaking in 
any Tumult, or Inſurrection, or Rebellion. 

That there is ſuch a Submiſſion 
Bid. p. 19, 20. due from all Subjects to the Su- 
© preme Authority of the Place 
* where they live, as ſh»!! tie up their Hands from 
* oppoling or reſiſting it by Force, is evident from 
the very Nature and Ends of Political Society. 
* And I dare fay, there 1s not that Country upon 
© Earth, let the Form of their Government be what 
* it will (Abſolute Monarchy, Legal Monarchy, 
* Ariſtocracy, or Commonwealth) where this is not 
© a Part of the Conſtitution. Subjects muſt obey 
© paſſively, where they cannot obey actively: Other- 
© wiſe the Government would be precarious, and the 
* publick Peace at the Mercy of every Malecontent, 
and a Door would be ſet open to all the Inſur- 
© rections, Rebellions and Treaſons in the World. 
Nor is this only a State Doctrine, but the Do- 
* Erine alſo of Jeſus Chriſt, and that a neceſſary, 
indiſpenſible one too; as ſufficiently appears from 
© thoſe ſamous Words of St. Paul, Rom. xiii. 1, 2. 
* which are ſo plain, that they need no Comment : 
© Let every Soul (ſaith he) be ſubjef to the higher 
* Powers, for there is no Power but of God, and the 
Powers that be are ordained of God; — 
« therefore refiſteth the Power, reſiſteth the Ordinance 
f God; and they that reſiſt ſhall receive to them- 
« ſelves Damnation. So that ſo long as this Text 
« ſtands in our Bible, the Doctrine of Non-Re- 
« ſiſtance and Paſſive Obedience muſt be of Obliga- 
tion to all Chriſtians, 


Mr. Dodd. Pray ſee whether there is any Thing 
purporting the Thanks of the Houſe to be given to 
the Archbiſhop for his Sermon. | 


Pag. 13. 


184. The Trial of Henry Sacheverell, D. D. 9 Ann. 


Clerk read,] * Die Jovis 1 Februarii 1699, 
* It is ordered by the Lords Spiritual and Temporat 
in Parliament aſſembled, That the Thanks oft this 
* Houſe be and are hereby given to his Grace the 
Lord Archbiſhop of York, for his Sermon preach'd 
© before this Houſe the thirtieth of January laſt ; 
and he is hereby deſired to print and publiſh the 
* lame, | 
Matth. Johnſon, CI Parliamentor, 


Mr. Walpole. My Lords, I preſume the Counſel 


have offered all they think proper to offer out of this 


Sermon: But that your Lordſhips may have a Spe- 


cimen of the Candor of the Doctor's Quotations, 1 
pray the Clerk may read the two next Paragraphs of 
that Sermon, and that he may read them as diſtinctly 
as he did the others. 


Clerk reads.) But then, after I have 
© ſaid this, Care muſt be taken, that this Tol. 20. 
general Doctrine be not miſapplied in 
particular Countries. Tho? Non-Reſiſtance, or 
Paſſive Obedience, be a Duty to all Subjects, and 
under all Governments z yet it is not expreſſed 
the ſame Way in all Places, but both the Objects 
and the Inſtances of it do vary in different Na- 
tions, according to the different Models of their 
Government, 
To ſpeak this as plainly as I can : As the Laws 
of the — are the Meaſures of our Active Obe- 
* dience, fo are alſo the ſame Laws the Meaſures of 
our Submiſſion ; and as we are not bound to obey, 
but where the Laws and Conſtitution require our 
Obedience, ſo neither are we bound to ſubmit, 
but as the Laws and Conſtitution do require our 
Submiſſion, 


c 
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Mr. Walpole. Before we part with that Sermon, 
I defire one Paragraph more may be read ; it be- 
gins with theſe Words, If indeed a Preacher, 


Clerk reads.) If indeed a Preach- 

er ſhould in the Pulpit preſume to 7%, 6. 
give his Judgment about the Ma- 

nagement of publick Affairs, or to lay down Do- 
ctrines as from Chriſt about the Forms and Mo- 
dels of Kingdoms or Commonwealths, or to ad- 
juſt the Limits of the Prerogative of the Prince, 
or of the Liberties of the Subject in our preſent 
Government; I ſay, if a Divine ſhould meddle 
with ſuch Matters as theſe in his Sermons, I do 
not know how he can be excuſed from the juſt 
Cenſure of meddling with Things that nothing 
concern him: This is indeed a prafijing in State 
Matters, and 1s uſurping an Office that belongs to 
another Profeſſion, and to Men of another Chera- 
ger; and I ſhould account it every whit as un- 
decent in a Clergyman to take upon him to deal 
in theſe Points, as it would be for him to deter- 
mine Titles of Land in the Pulpit, which are in 
* diſpute in Weſtminſter Hall. 


Mr. Phipps. My Lords, If your Lordſhips pleaſe, 
as to the two Paragraphs read next after what we 
read, we intirely concur in what is laid down in 
them; and if we ſhew that this Doctrine is agree- 
able to the Laws of the Land, then it is agreeable 
to what is there laid down : As to the other Part, 
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if he has taken upon him to treat of the Model ot . 


Government, he will be under the Cenſure of the 
Archbiſhop ; but we deſire to read a little before 
the beginning of that Paragraph. TIF 
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Clerk reads.] Titus iii. 1. Put them in mind to 
«© be ſubjef to Principalities and Powers, to obey 
« Magiſtrates. | 

« You all know what kind of Argument this Day 
calls for: For by the Pengn of keeping it, the 
« Buſineſs that the Preacher hath to do, 1s to preſs 
Obedience and Subjection to the Government we 
« live under; and to preach againſt Faction, and 
« Rebellion ; and accordingly it is preſcrib'd, in the 
« Rubrick of this Day's Service, that if there be a 
« Sermon at all, and not a Homily, it ſhall be upon 
« this Argument. 

« It is very well that Authority hath taken care 
that at ſome ſolemn Times we ſhould preach upon 
« this Subject in a more ſolemn Manner; becauſe, 
« tho? it be as needful as any, yet there are ſome 
among us think it a very improper Theme for the 
« Pulpit, I muſt confeſs I had an Eye to this Sug- 
geſtion, when I pitch'd upon theſe Words which 
have now read to you: Becauſe I think there 
© is ſomething to be obſerved in them which will 
« effectually confute it. 

St. Paul here lays his Charge upon Titus, that 
« he ſhould put the People that were under his 
Care in mind, to be ſubjeft to Principalities and 
© Powers, and to obey Magiſtrates. 

Two Things I would here conſider, Firſt, the 
* Perſon that is order*d thus to put the People in 
mud: And Secondly, the Thing that he is to put 
them in mind of, which is Subjection and Obedience 
to Principelities, and Powers, and Magiſtrates. 

« | begin with the firſt thing, the Perſon to 
« whom St. Pay! writes this Epiſtle, and to whom 
he gives it in charge, that he ſhould put the 
« People in mind to be ſubjeft. 

Who was this Per/on ? Why, it was Titus, an 
« Ecclefiaſtick, Biſhop, a Preacher of the Goſpel, 
not a Layman, not a Magiſtrate, but a pure 
© Churchman., What can be more plainly gathered 
© from hence than this, That it is not Foreign to 
© a Clergyman's Office to preach Obedience and Sub- 
t jeft;on to the Government; but on the contrary 
© a Part of his Function, a neceſſary Duty incum- 
* bent upon him to do it? If any Man affirm other- 
* wiſe, he muſt either ſay that St. Paul did not 
© rightly inftruct Tiens in his Office, but injoin'd 
him to do that which he had nothing to do 
with; or he muſt ſhew that the Caſe of Titus 
« was different from that of the Miniſters of the 
* Goſpel at this Day: Neither of which things can, 
I believe, be caſily made out. 

And yet into ſuch Times are we fallen, that it is 
taken ill by many, that Miniſters ſnould in their 
* Pulpit-Diſcourſes meddle with theſe Matters: I 
* mult conteſs, I think, that of all Men it moſt 
concerns a Miniſter of Religion not to be a Buſy- 
* Body, or a Meddler in other Mens Matters; for 
in Truth he hath Work enough to do of his own, 
and ſuch kind of Work too, as, let him behave 
© himſelt as inoffenſively as he can, will create him 
' Difficulties and Enemies enough. And therefore 
it would be very imprudent in him to uſurp other 
* Mens Provinces, and to burn his Finger where he 
needs not, eſpecially conſidering that the Succeſs 
of his Labours and Endeavours among the People 
* doth in a great meaſure depend upon the good 
* liking they have of him. 

But what is it that gives Offence? Or what is 
* it that renders this Argument we are ſpeaking of 
* lo improper a Subject for a Clergyman to treat 
* of ? Why, ſeveral Things are pretended, and I 


* ſhall name ſome of them. 
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Firſt, It is ſaid; That the Work of a Clergyman 
* 15 to inſtruct Men in Chriſt's Religion, to preach 
* againſt Vice and Sin, and to preach up Holineſs 
* and Good Life, and mutual Love and Charity ; 
but what hath he to do with State-Afairs, as 


Matters of Government are? 


© I anſwer, He hath nothing indeed to do with 
them : But his only Work is to make Men good 
Chriſtians, by endeavouring to poſſeſs them with 
a hearty Belief of our Saviour's Doctrines and Pro- 
miſes, and perſwading them to a Conformity in 
their Lives to his Precepts. This is our proper 
Work, and this is what we ought to — to all 
the Days of our Life; and with Government and 
State-Afairs we ought not to meddle, in our Ser- 
mons elpccially. 

But then, after all this, it doth not follow but 
that we are all bound, as we have Occaſion, to 
preach up Loyalty, and Obedience to our Govern- 
nors; for this is no State-Affair, but an Affair of 
the Goſpe/, We cannot inſtruct Men in Chriſt's 
Religion, without inſtructing them in this. 

* If, indeed, it was an indifferent Thing to a 
Man's Chriſtianity, or to his Salvation, whether 
he was a good or a bad Subject, then indeed is 
would be as indifferent to a Preacher, whether le 
inſiſted on theſe Things to the People; but it is 
not ſo, | 

4 One great Branch of Chriſtian Holinels, as is 
is declared in the New Teſtament, is, That every 
Man demean himſelf quietly and peaceably, and 
obedient to the Government he lives under; and 
that not only for J/rath, or Fear of Puniſhment, 
but alſo for Conſcience-ſake : And this is made as 
neceſſary a Condition of going to Heaven, as any 
other particular Virtue is. And therefore, if we 
will inſtruct Men in Chriſt's Religion, and in the 
indiſpenſible Points of Holineſs requir'd thereby, 
we muſt inſtruct them in this allo. 

One great Vice and damnable Sin that the Reli- 
gion of our Lord has caution'd againſt, is the Sin 
of Faiguſneſs and Rebellion; and therefore if it 
be our Duty to declare againſt the Sins and Vices 
that are contrary to Chriſtianity, it is our Duty to 
declare and caution againſt this alſo. 
Laſih, We do readily grant that a great Part of 
our Office conſiſts in moſt affectionately recom- 
mending and preſſing the Neceſſity of mutual 
Love and Charity ; but if this be neceſſary, is it 
not more ſo to recommend and prets Obedience to 
Authority, without which, mutual Love and Cha- 
rity cannot poſſibly ſubſiſt ? That being the com- 
mon Ligament of them ; and take away that, we 
ſhould be no better than Bears and Tygers one to 
another, | 

But it is ſaid in the Second place, That Preach- 
ers ought not to meddle with theſe Points, be- 
cauſe they are not competent Judges of them : 
They do not know the Meaſures and Limits of 
Loyalty and Difloyalty, of being a good and a bad 
Subjett ; theſe depending altogether upon the 
Conſtitution of the Government we live under, 
and the determining of them belongs to the Civil 
Courts, and not to their Profeſſion. 

* To this I anſwer, That in all thoſe Inſtances 


* wherein this Argument falls under the Cogni- 


zance and Determination of Parliament, or Judges, 
etend to meddle with 
it; and if any Man do, ſet him anſwer for him- 

« ſelf : All that we pretend to, is to preſs the plain, 
« general, indiſpenſible Duties of Obedience to Laws, 
and of Peaceadleneſs and Subjefion to the Higher 
« Powers, 
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© Poxwers, which Chriſt and his Apoſtles have every 
« where taught in the Bible. 


Mr. Phipps. My Lords, We do not deſire to 
read any more; we think we have juſtified our Qu - 
tations, and ſhew'd that it is the Opinion of that 
Great and Learned Archbiſhop, That the Doctrine 
of Paſſive Obedience and Non- Reſiſtance is the Do- 
ctrine of our Church; and that it is a Duty incum- 
bent upon the Clergy to preach it to the People. 

Mr. Dodd. The next we offer to your Lord- 
ſhips, is the Opinion of the preſent Biſhop of 
IWorceſter, in a Sermon preached before the late 
Queen the 29th of May 1692, when he was Biſhop 
ot St. Aſaph. 


Clerk reads.) They had brought 
Page 18, 19. Things to that paſs, that our Laws 
« ſignify'd nothing but what they 
© pleaſed; our * was held at the Courteſy of 
< them that were the bloody Enemies of it. Our 
© Obedience was made uſe of as a perfect Snare to 
us; we muſt not reſiſt ; that our Religion would 
© not allow. It was God that infatuated our 
« Oppreſſors, to join the Injuries of a People that 
could not lawfully Reſiſt, with thoſe of a Prince 
© that could not lawfully paſs them by without Re- 
« ſiſtance. 
Mr. Phipps. 
ſhips a Sermon preach*d by the Biſhop of Rocheſter 
* the Arxtillery- Company, upon the 29th of 


May 1692, 


We ſhall now offer to your Lord- 


Clerk reads.) Put up thy Sword, 

© ſays he; O Peter, ſubmit with Pa- 
tience. Oppoſe not Authority. Do 
not then break the Laws of thy Country, tho? for 
Kindneſs and Love of me. Put up thy Sword, He 
that uſes the Sword unlawfully, tho? on a Pretence 
never ſo pious, ſpall periſh by the Sword; ſhall either 
be deſtroy*d by it here, or puniſh'd hereafter by 
God himſelf for having ſo uſed it. 
Wherefore we are not to conclude, that our 
Bleſſed Lord by is Check given to St, Peter 
did abſolutely prohibit all manner of uſing the 
Sword among Chriſtians, but only that he taught 
us the great Duty of Chriſtian Submiſſion. For if 
St. Peter was, then certainly all other Chriſtian 
Subjects are forbidden to unſheath the Sword 
againſt their Lawful Sovereign, or his Miniſters, 
as they are commiſſion*d by him, tho? they do it 
on a Pretext ſo Spiritual, as the Cauſe of Chriſt 
« himſelf. 


B. 25, 26. 


Page 5. 
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© Tho? they could not be induced 
by Fear or Favour to rank their 
Princes equal with their God, yet 
they preſerv*d them in the next Place: Tho? they 
would never worſhip them as Gods upon Earth, 
yet they religiouſly obey*d them as God's Depu- 
ties and Repreſentatives. They judg'd thoſe who 
rebell'd againſt them worthy of Death, as it they 
had actually rebell'd againſt God himſelf, What 
elſe means St. Paul, when in ſo many Words he 
declares, That whoſoever refiteth the Power, reſit- 
eth the Ordinance of God; and they that reſiſt ſhall 
receive to themſelves Damnation? Rom. xiii. 2. 
Out of all doubt he there ſpeaks of the Tempo- 
ral Power, and of Eternal Damnation to enſue 
upon reſiſting it; than which, what more grievous 
Puniſhment could have been inflicted, had they 
immediately reſiſted God himſelf ? 
And recollect, I intreat you, the Time when 
this was ſo poſitively pronounced by St. Paul. It 


© or Nero, So that *tis evident, all t 
them were, without Repentance, 
« State. 
© any Cauſe ſo juſt, in which, inſtead of 
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© muſt have been writ under the Rei 


eign of Claudius 
| that reſiſted 
in a damnable 


Can there be then any Colour ſo ſpecious, 
Damna: 


tion, a Chriſtian Subject may juſtly expect to 


« receive to himſelf Salvation, 
« Reſiſting ? 


0 
*B 


on the Account of 


Mr. Phipps. We ſhall next offer to 
* Conſideration the Authority of he 5 
op of Sarum ; where he ſhews, that this is 


not only the Doctrine of the Church of England 


c 


Conſtitution, and Laws of the Church and State 
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Conſcience Sa 


but of the Church of Scotland, and of all Chriſt, 


Churches.“ 


Clerk reads.] A Vindication of the Autborin 


of 
Printed a- 
Glaſcow, 
1673. Pa 
41, 42. 


Scotland, c. By Gilbert Burnet, 

ZBut theſe Words of St. Paul, be- 
ing as at firſt addreſs'd to the No- 
mans, ſo alſo deſigned by the Holy 
Ghoſt to be a Part of the Rule of 
all Chriſtians, do prove, that who- 

ever hath the Supreme Power, is to be ſubmitted 
to, er. _ reſiſted. 

ot. It you were not in too great a haſte. ys: 

would not be ſo forward ; 1 therefore * 
Reaſon St. Paul gives for Submiſſion to Superior 
Rulers, is, —_— they are the Miniſters of God for 
good, If then they ſwerve from this, they forſake 
the End for which they are raiſed up, and fo fall 
trom their Power and Right ro our Obedience. 

* Bazil, Truly what you have ſaid makes me 
not repent of any haſte I ſeemed to make; for 
what you have alledged proves indeed that the 
Sovereign is a Miniſter of God for good, ſo that 
he corrupts his Power groſly when he purſucs not 
that Deſign : But in that he is only accountable to 
God, whoſe Miniſter he is. And this muſt hold 
good, except you give us good Ground to believe, 
that God hath given Authority to the Subjects 
to call him to account for his Truſt ; but if that 
be not made appear, then he mutt be left to God, 
who did impower him, and therefore can only 
coerce him. As one having his Power from 2 
King, 1s countable to none for the Adminiſtration 
of it, but th the King, or thoſe on whom the 
King ſhall devolve it: So except it be proved, 
that God hath warranted Subjects to cali their So- 
vereigns to account, they being his Miniſters, muſt 
only be anſwerable to him, And according to 
theſe Principles of yours, the Magiſtrates Autho- 
rity ſhall be ſo enervated, that he ſhall no more 
be able to ſerve theſe Deſigns, for which God hath 
veſted him with Power: Every one being thus 
taught to ſhake off his Yoke when they think he 
acts in Prejudice of Religion. And here I ſhall 
add one thing, which all Ca/u;fs hold a fate Rule 
in Matters that are doubttul, That we ought to 
follow that Side of :he Doubt which is frecſt of 
hazard. Here then Damnation is at leaſt the ſecm- 
ing Hazard of Reſiſtance ; therefore except upon 
as clear Evidence you prove the Danger of abſolute 
Submiſſion to be of the ſame Nature that it may 
balance the other, then abſolute Submiſſion, as 
being the ſecureſt, is to be followed. 


Mr. Phipps. There is another Sermon, preach'd 
of Saliſbury, intitled, Subjeftion for 
e aſſerted, in a Sermon preach'd at 


Guildhall 1689. 


GCerk . 


— 2 
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Clerk reads.) * Bleſſed be God, our 

Printed at Church hates and condemns this Do- 
London, * Etrine from what Hand ſoever it 
Page 30. comes, and hath eſtabliſhed the 
Rights and Authority of Princes, 
« on ſure and unalterable Foundations; injoining an 
« intixre Obedience to all the lawful Commands of 
Authority, and an abſolute Submiſſion to that Su- 


' « preme Power God hath put into our Sovereign's 


« Hands. This Doctrine we juſtly glory in; and 
« if any that had their Baptiſm, and Education in 
« our Church, have turn'd Renegades from this, 
they prov*d no leſs Enemies to the Church herſelt, 
« than to the Civil Authority : So that their Apo- 
« ſtacy leaves no Blame on our Church, which 
« glories in nothing more than a well-temper'd 
« Reformation from the later Corruption which 
« the dark Ages brought into the Pure and Primi- 
« tive Doctrines which our Saviour and his Apo- 
« {tles taught, and the firſt Chriſtians retain*d, and 
« practiſed for many Ages. | 

Mr. Phipps. My Lords, I only obſerve, That 
the abſolute Submiſſion to the Supreme Power, are 
the Words in the Doctor's Sermon. 


Sir Peter King. My Lords, Before your Lord- 
ſhips go on to any other, I pray the 17th Page of 
the Book which they read, intitled, The Vindication 
of the Authority, Conſtitution and Laws of the Church 
and State of Scotland, may be read. 


The Caſe varies very much when 
the Abuſe is ſuch that it tends to a 
total Subverſion, which may be call'd 
* juſtly a Phrenſy, ſince no Man is capable of it, 
© *till he be under ſome Leſion of his Mind; in 
which caſe, the Power is to be adminiſtred by 
others, for the Prince and his People's Safety: 
© But this will never prove that a Magiſtrate go- 
* verning by Law, though there be great Errors in 
Government, ought to be coerced : Otherwiſe 
* you muſt open a Door to perpetual Broils, ſince 
every one by theſe Maxims becomes Judge; and 
* where he is both Judge and Party, is not like 
* to be caſt in his Pretenſions; And even few 
* Malefactors die, but they think hard meaſure is 
given them. If then forcible Self- defence be to 
© be followed, none of theſe ſhould yield up their 
Lives without uſing all Attempts for reſcuing 
* them. 


Page 17. 


Mr. Dee. My Lords, the next we offer is a 
Sermon preached by the Biſhop of Eh before the 
Lord Mayor and Aldermen at Guildhall, the 26th 
of January 1648. 


Clerk reads, * The patient Chri- 
ſtian cannot but condemn thoſe, who 
under the Pretence of defending their 
Rights or Religion, reſiſt lawful Authority, It 
being a Blaſphemy againſt the Divine Wiſdom 
and Power, to ſuppoſe God can ever ſtand in need 
* of our Sins to bring to paſs his moſt glorious 
* Deſigns. He then in whom this Virtue of Pati- 
* ence dwells, keeps a due Regard to the Commands 
* laid upon him, to ſubmit himſelf to the Supreme 
* Powers ; and he dares not lift up his Hand againſt 
the Lord's Anointed, or levy War upon the moſt 
* plauſible Account whatſoever; nay, to him it can- 
* not but ſeem a Wonder that the Doctrine of Re- 
ſiſtance ſhould have gone down ſo glibly with any 


Page 19. 
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* who have read the New Teſtament, and are bap- 
* tiz'd into the Chriſtian Faith. 

* There is an univerſal abfolute 
Command in the Holy Scripture . P.20, 21. 
laid upon all Chriſtians, to be ſub- 
ject to the Supreme Powers in all Caſes. Now 
© nothing is 722 than that if we be required 
to be ſubject in all Caſes, Reſiſtance in any will 
* be ſinful. Let every Soul be ſubjet to the Higher 
* Power ; to which Chriſtian Precept there is no 
* Exception to be found for any Perſon, in any 
© Inſtance, from one End of the Chriſtian Inſtitu- 
tion to the other. Subjection is a Duty, than 
* which there is hardly any oftner repeated in the 
* Chriſtian Law, fo as we cannot plead Ignorance of 
it; it is preſs'd with ſuch Evidence of Reaſon, that 
cuts off all Pretences of evading it; it is ſet down 
in ſuch plain, eaſy, and full Expreſſions, as that 
* there can be no Colour to doubt about the right 
* Underſtanding of it. The Holy Scripture gives 
* Permiſſion no more to the People collected into 
one Body to rebel, than it does to each of them, 
* by himſelf ſingly conſidered. Every Chriftian, 
in all Circumſtances, is requir*d to conform to the 
Laus of the Supreme Authority, if they have no 
* Repugnancy to God's Laws, and to ſuffer patient- 
* ly where Obedience would be a Sin. 

Mr. Dee. My Lords, the next we beg Leave to 
offer, is a Sermon of the Biſhop of Bath and Helle, 
preached before the King at //hiteha!! the 5th of 
November 1681. 

Clerk reads.) Is he not the Vice- 

l ＋ of God? Where- ever therefore Page 11. 
his Sovereign the Almighty has not 

prevented him by any precedent Commands, there 
* he has a Right and Liberty to put forth his; in 
* theſe Caſes to expect an active chearful Obedience, 
c 


and that we ſhould in no Caſe, and for no Reaſon 

reſiſt, 

1b. Pa. 19. 
the Bleſſing to be Members, where ſhe can't obey, 
* is ready to endure, expecting her Reward in H-a- 
* ven, Not ignorant how much the fuffers now 
* from the Contradiction of diſloyal Men, for the 
* Truth of this Doctrine, and how much (tor its 
; Meeknels) ſhe ſtands expoſed to future Perſecu- 

tion, 

Mr. Dee. The next we offer to your Lordſhipe, 
is a Sermon preached by the Biſhop of Lincoln be- 
fore your Lordſhips, on the 3oth of fanuery 1708. 
which was publiſhed by your Lordſhips Com- 
mands, 


© The Church, of which we have 


Clerk reads.) Die Sabbati, 31 Januarii, 170. 
* Order'd by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That the Thanks 
* of this Houſe be, and are hereby given to 
the Lord Biſhop of Lincoln, for his Sermon 
* preach*d before this Houſe Yeſterday, in the 
Abby Church in Weſtminſter ; and that he 
be deſir'd to Print and Publiſh the fame. 


Matth. Jobnſon, Cler' Parliamentor.“ 


Page 13, 16, 17, 19. And if neither the Ma- 
© lice of the Fews, nor the Iunocence of our Lord; 
* if neither the Truth of our Religion perſecuted in 
* its Founder, nor the apparent Marks of Malice 
© and Ey, of Violence and Oppreſſion, which ap- 
© peared in the whole Courſe of their Proſecution 
© of Him; were ſufficient to warrant St. Peter to 
© draw the Sword in his Defence, againſt that Legal 

; Auto- 


— 
> 
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Autbority by which they acted; We muſt con- 
clude, that neither will any of theſe Pretences 
ſuffice to juſtify any other Chriſtians, in the like 
Circumſtances, now. But if it ſhall pleaſe God 
at any time to permit the Lawful Powers to be 
againſt Us, and make them that hate us, to rule 
over us; We muſt follow the Example of our 
Bleſſed Maſter, and ſubmit patiently to their Au- 
thority; and not, with this warm Apoſtle, take 
the Sword againſt thoſe, to whom God has commit- 
ted the Power of the Sword, 

* Let this then ſuffice to ſhew, what the true 
Chriſtian Doctrine, of Submiſſion to the Civil Ma- 
giſtrate, is. I ſhall not here inquire, whether 
ſome may not poſſibly have miſapplied theſe 
Principles, or have ſtretched them further than 
they ought to have done, and by that means have 
led both themſelves and others into great Mi- 
ſtakes, and no leſs Inconveniencies. What that 
Authority in every State or Country is, to which 
ſuch a Subjefion (as I have now been ſpeaking 
of) is due, and againſt which no Re/fſtance (no 
not to defend the Beſt Cauſe, or the moſt Inno- 
cent Perſon in the World) may be uſed by any 
of the Community, is a Point which the Muni- 
cipal Laws and Conſtitution of every State and 
Country muit determine: But that wherever that 
Supreme Power and Authority is lodged, or in 
whomſoever it reſides, to which God has com- 
manded us to be ſubjef? not only for Wrath, 
but allo fer Conſcience Sate; concerning which 
St. Paul has laid down this Rule, Let every Soul 
be ſubjcft to the Higher Powers; and St. Peter 
himſelf declared, that we muſt ſubmit to it for 
the Lerd's Sake : We are bound to pay either an 
Active, or Paſſive Obedience to it; muſt either 
do what it requires, or ſuffer what it inflicts : 
This is without Controverſy the ſtanding Doctrine 
of Chriſtianity, and has been confirmed by the 
Practice of the bt Chriſtians in all Ages of the 
Church, 

Which being ſo, let us go on finally (upon 
theſe Principles) to conſider, 
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III. What we are to judge of Thoſe, who, 
* notwithſtanding ſo plain an Admonition, not only 
* took the Sword, (tho* that had been too much) 
but cut off with it that Royal Perſon, who alone 
* had the Rightful Power of it. 

* And here I cannot follow either a plainer or 
* a ſurer Guide, than our Laws themſelves, which 
* ſpeak not only with Authority, but Approbation 
too; and tell us, in effect, what the Senſe of the 
* whole Nation is, or at leaſt ought to be, both of 
* Them and their Proceedings, The Fa# it felt 
they call a Horrid, Execrable, Deteſtable Mur- 
der; an impicus Faft, an unparalleled Treaſon : 
The Court, which decreed it, a Traiterous A 
* ſembly, a prodigious and unheard-of Tribunal. 
The Perſons who thus unwarrantably drew the 
* Sword againſt their own Sovereign, they brand as 
* a Parcel of <retched Men, deſperately wicked, 
* hardned in their Impiety. And laſtly, As to the 
Principles upon which they proceeded, the ſame 
* Laws declare, That by the Undoubted and Fun- 
& damental Laws of this Kingdom, neither the Peers 
& of this Realm, nor the Commons, nor both tage- 
© ther in Parliament, er out of Parliament, Colle- 
& Eively or Repreſentatively, nor any other Perſons 
« whatſcever, ever had, have, hath, or ought to have, 
any Coercive Power over the Perſons of the Kings 
« of this Realm, 
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Clerk reads on by Direction of the Managers, 


Such is the Cenſure which our Laws have pac. 
© fed _ the Murder of our Royal Sovereign, and 
© the Perſons who committed it: And the * is 
the Senſe which both the Word of God, and the 
. on ray of all other Nations, teach us to have of 

th. 

For to allow that ſome Things had been done 
* under the Authority of that Unfortunate Prince 
* leſs regularly than were to have been wiſh'd; That 
the Prerogative had been ſtrained to an Exorbi. 
tant Height, and the Subject too much provoked 
* to complain, if not of the King himſelf. yet of 
* thoſe who were about him, and ſhould have ad- 
* viſed, and acted more moderately than they did. 
* To grant that when the Parliament met, with 
* which our Troubles began, it was excufable, or 
© even fitting for it to have redreſſed thoſe Grie- 
* yances, and reduced the Prerogative within its 
* juſt Bounds; and that thoſe therefore who en- 
* rred upon the proper Methods of doing this in a 
Parliamentary way, without any ill Deſigns, «<- 
© ther againſt the Perſon or Government of the 
King, were not to be blamed. Yet certainly, when 
this was done, and thereupon ſuch Acts were paſ- 
* ſed, as not only abundantly repan*d whatever the 
Subject had ſuffered before, but ſufficiently ſecu- 
red him againſt any more Invaſions, either of his 
Liberty or Property, for the Time to come; for 
Men to proceed farther ſtill, and without any 
* lawful Authority, or evident Neceſſity, enter into 
* a War againſt their Sovereign, who had fo far 
© condeſcended to all their juſt Deſires, mult necds 
© have been as illegal as it was unreaſonable, and 
© beſpeak thoſe who did it, to have taken the Sword 
in that Senſe which our Saviour here forbad, and 
© all good Men have ever condemned. 

© Had that Excellent Prince indeed never called 
his laſt Parliament at all, nor given any Opportu- 
nity to his People to redreſs their Grievances by 
the proper Methods of it; had he not only con- 
tinued to inſiſt upon thoſe Pretenſions which ſome 
had ſet up under the Shelter of his Authority, but 
* ſo far improved them as utterly to ſet alide the 
Laus of the Realm, and to act arbitrarily, not 
only without Law, but againſt it; and when no- 
* thing elſe would do, had he chole rather to de- 
© ſert the Government, than to rule according to 
© his own Oath, and the Fundamental Laws and 
* Limitations of it; this might have warranted an 
* oppreſſed People to take the Sword for the nece!- 
* ſary Defence of their Laws and Conſtitution, and 
© their Religion and Liberties founded thereupon, 
© But to take up Arms againſt a King, whole Ex- 
© ceſſes had been moderate, and whoſe Neceſſities 
* preſſed him, contrary to his own Inclinations, to 
run into the moſt of them; but eſpecially, who 
© had already, without Force, not only freely rc- 
© dreſſed the Grievances of his People, but abun- 
* dantly repaired them, and ſecured them againit 
© the like Attempts for the future: This mult 
needs have been an unwarrantable Enterprize ; a 
War as unjuſtifiable in its Riſe, as it proved fatal 
in it Conſequences, 


Mr. Dodd. The next we ſhall offer to your Lord- 
ſhips, is the Biſhop of Exeter's Sermon preached 
before her Majeſty, on her Majeſty's Acceſſion to 
the Throne. 

Clerk reads.) Page 13, 14. Nay, though the 
* Laws of our Earthly Governors ſhould in ſome 
* Inſtances be contrary to the Divine I aws, (upon 


. 


* which 
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« which Suppoſition the Magiſtrate does certainly 
0 —— © Boe of his Commiſſion) yet this 
« does not void their Authority, they are the Mini- 
« ſters of God for all this; or elſe there were none 
chat were ſo, there were none that could be calPd 
« ſv, when the Apoſtle wrote this Epiſtle : And 
« there is a Duty lying on Subjects even in this 
« Caſe, viz. not to oppoſe, nor reſiſt the Power, 
but quietly and patiently to ſuffer the Penalty of 
© thoſe Laws, which they cannot, without ſinning 
« zgainft God, yield an active Obedience to. 


Mr. Dodd. The next we ſhall offer to your Lord- 
ſhips, is the Biſhop of St. Aſapb's Sermon, preach*d 
before the Lord Mayor, on the Thirtieth of Ja- 


ruary 1699. 
Clerk reads.] 


CHILD MAY OR. 


Jovis nono Die Februarii 1698. Aunoque 
Reg. Regis Willielmi Tertii, Anglie, Sc. 


decimo. 


This Court doth deſire Mr. Fleetwood to Print 
his Sermon, preach'd at the Cathedral- 
Church of St. Paul, the Thirtieth of January 
© laſt, before the Lord Mayor, Aldermen, 
and Citizens of this City. 

Goodfellow. 


Page 18. It is plain, that a Government can't 
* poſſibly ſubſiſt for any Time, where any Kind of 
Violence is allowed againſt the Magiſtrate, We 
© ſee what wicked Work is made in ſome unhappy 
© States, where private Executions of Revenge be- 
© twixt Particulars are indulg'd, or frequently con- 
© nived at. But Government is at an end, where 


© Rulers are expoſed to popular Aſſaults. 


Mr. Phipps. My Lords, We ſhall now produce 
© a Sermon, preach'd by the Biſhop of Carliſie before 
your Lordſhips, upon the Thirtieth of January, 
1702, 

Clerk reads.] Die Lune, 1 Februarii 1702. 

© It is order*d by the Lords Spiritual and Tem- 
* poral, in Parliament aſſembled, That the 
Thanks of this Houſe ſhall be (and are here- 
by) given to the Lord Biſhop of Carliſie, for 
* his Sermon preached before this Houſe on 
the Thirtieth of January laſt, in the Abby 
* Church at Weſtminſter: And he is hereby 
* defired to Print and Publiſh the ſame. 
Matth. Johnſon, Cler' Parliamentor.“ 

Page 31. Our Foundations, *tis to be hoped, 
* are not ſhaken by the Weight of thoſe many 
* great and extraordinary Revolutions that have 
paſs'd upon us. The All- wiſe Providence of God 
* has frequently of late (and as ſome of us always 
* thought very graciouſly) exchanged our Gover- 
* nors: But if we ungratefully alter our Notions of 
* the Divine Right of Government, and throw off 
© our Antient and Primitive Rules of Obedience, 
* we ſhall make an unworthy Return for the Mer- 
* cies we have received. 

Mr. Phipps. We beg Leave to offer to your 
Lordſhips Three Sermons, preached before the 
Houſe of Commons; one preach*d before them by 
Doctor Eyre, upon January 30, 1707. 

Clerk reads.) Sabbat. 31 Die Jan. 1707. Or- 
dered, That the Thanks of this Houſe be 
given to Dr. Eyre, for the Excellent Ser- 
mon by him preach'd before this Houſe at 
q — 1 ty Weſtminſter, Yeſterday, being 
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The Day appointed for a Solemn Faſt and 
* Humiliation, for the Murder of King Charles 
the Firſt : And that he be deſfir'd to Print the 
the ſame; and that Mr. Bridges, Mr. Chand- 
* ler, the Lord William Powlett, and Mr. Eyre, 
do acquaint him therewith, 


Paul Joddrell, Cl. Dom. Com. 


* Let no Seditious and Antimonarchical Princi- 
* Ples be ſo much as once named among us, as be- 
cometh good Subjects, and good Chriſtians: Let 
* no fly Inſinuations of Male-Adminiſtration be 
* ſuggeſted, no new Doctrines advanced, nor any 
* old ones revived, whereby to leſſen the Security 
* of the Crown, under the ſpecious Pretence of 
? ——— the Rights and Liberties of the 
* People. 

Mr. Dee. The next is Dr. Kennet's Sermon, 
preached before the Commons the goth of January 
1705. 

Clerk reads.) Jovis 31 Die Januarii 1705. 

* Ordered, That the Thanks of this Houſe be 
given to Dr. Kennet, Archdeacon of Hun- 
* tingdon, for the Sermon by him preached 
* before this Houſe Yeſterday, at St. Marga- 
* ret's Weſtminſter : And that he be deſired to 
* Print the ſame. And that Sir Thomas Litile- 
* ton, Mr. Worſley, and Mr. King, do acquainr 
© him therewith, 


Paul Joddrell, Cl. Dom. Com. 


This is the true Foundation of that common 
Axiom, The King can do no wrong; becauſe 
there is no Right nor Remedy againit his Royal 
© Perſon. 

It was declarative of our Original Conſtitution, 
* that our Legiſlature, upon Occaſion of this Day, 
* would have it expreſs*d, + That by the Undoubt- 
ed and Fundamental Laws of this Kingdom, 
© neither the Peers of this Realm, nor the Com- 
© mons, nor both together, in Parliament, or out 
* of Parliament, nor the People Collectively, or 
*« Repreſentatively, nor any other Perſons what- 
* ſoever, ever had, have, or ought to have, any 
© Coercive Power over the Perſons of the Kings of 
* this Realm. | 


Mr. Dee. My Lords, The next is Dr. Delaune's 
Sermon, preached before the Houſe of Commons, 
upon the goth of January 1702. 


Clerk reads.) © Lune, 1 die Feb. 1702. Ordered, 
© That the Thanks of this Houſe be given 
© to Dr. Delaune, Vice-Chancellor of the Uni- 
* verſity of Oxford, for the Sermon: by him 
* preach*d before this Houſe on Saturday laſt, 
* at St. Margaret's Weſtminſter : And that he 
© be defir'd to Print the fame. And that Mr. 
* Bridges, Mr. Bromley, and Mr. Rowney, do 

acquaint him therewith, 


Paul Joddrell, Cl. Dom. Com. 


Page 10. The Civil Laws of a Country are in 
© the Nature of Articles of Agreement between the 
* Rulers and their Subjects; Duty and Obedience 
© are ſecured on one Hand, and on the other, Pro- 
© tection in Civil Rights. If the Subject breaks 
© his Part of the Covenant, (as I may call it) his 
© Puniſhment is at Hand; and if the Supreme Power 
breaks his, his Puniſhment is no leſs certain, tho? 
more remote; for he is guilty before God, who 
is his Ruler; tho' it is impoſſible he ſhould be 
accountable for it in his own Dominions, for that 
5 C | « would 
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© would infer a Power Superior to the Supreme, 
© which is a flat Contradiction. 


Mr. Dodd, Your Lordſhips obſerve by all theſe 
\ Sermons, how generally this Point is laid down, 
without making any Exception; and yet I don't 
doubt, but that there is an Exception included in 
every one of theſe; yet it is always laid down in 
general Terms: And we deſire that the ſame Ex- 
ception may be allowed to the Doctor, as is to all 
theſe : And if he has erred, he can only be ſaid 
Errare cum Patribus, 

Mr. Phipps. My Lords, We have thus far made 
good our Defence, That this is the Doctrine of the 
Church of England ; That the Fathers of the 
Church have always avow'd it; That it has been 

reach'd in the ſame Terms in which the Doctor 

as preach'd it, ever ſince her Majeſty's Acceſſion 
to the Throne, and no Objection has been made to 
it till now; and that it has been approv'd by both 
Houſes of Parliament, and by her Majeſty. We 
will now proceed to ſhew, that it is confirm” VF 
ſeveral Acts of Parliament: The firſt is in the 1 
of Charles II. cap. 30. — * 


Clerk reads.) And be it hereby declared, That 
by the Undoubted and Fundamental Laws of this 
* Kingdom, neither the Peers of this Realm, nor 
the Commons, nor both together, in Parliament, 
© or out of Parliament, nor the People Collectively 
or Repreſentatively, nor any other Perſons what- 
ſoever, ever had, have, hath, or ought to have, 
any Coercive Power over the Perſons of the Kings 
of this Realm. 


Mr. Dodd. The next A& of Parliament we ſhall 
read to your Lordſhips, is the Corporation-Act, 
13 Car. II. Stat. 2. F. 5. 


Clerk reads.] I A. B. do declare and believe, 
* That it is not Lawful, upon any Pretence wobatſo- 
* ever, to take up Arms againſt the King; and that 
I do abher that Traiterous Poſition, of taking Arms 
* by his Authority againſt his Perſon, or againſt thoſe 
* that are commiſſioned by bim. So help me GOD, © 


Mr. Dodd. This is a General Oath, to be taken 
by all the Officers of Corporations, 

Sir 70%. Jekyll, I can't but obſerve, my Lords, 
that it is a little extraordinary, the Doctor's Coun- 
ſel ſhould open this Act of Parliament, and offer it 
to be read, and not inform your Lordſhips that it is 
repealed, | 

Mr. Dodd. My Lords, We did open it that it 
is repealed; but we did inſiſt, That as this Oath 
had been taken by all Officers of Corporations ſo 
many Years, ſo it was then a true Propoſition, and 
{till remains ſo, altho? it be repealed : That Repeal 
don't make the Propoſition falſe. | 

Mr. Phipps. We admit, my Lords, that in the 
Act for abrogating the Oaths, and appointing others, 
this Paragraph was omitted, But what we offer it 
fer, is to ſhew that this Doctrine has been ſworn 
to by moſt of the Great Men, and all the Great 
Officers of England, for ſo many Years together. 

Mr. Dodd. My Lords, The next is the Militia 
Act, 13 & 14 Car. 2. cap. 3. We deſire to read 
the Preamble of that Act, and then the Oath ap- 
pointed to be taken, 


Clerk reads.) © Foraſmuch as within all his Ma- 
jeſty's Realms and Dominions, the Sole and Su- 
preme Power, Government, Command and Dil- 
« poſition of the Militia, and of all Forces by Sea 
* and Land, and of all Forts and Places of Strength, 
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doubted Right of his Majeſty, and his 


* is, and (by the Laws of England) ever was the un. 
Royal 


3 And 
Parlia. 
e ſame; 


Predeceſſors, Kings and Queens of Engl; 

that both, or either of E the Houſes « 
* ment, cannot, nor ought to pretend to th 
© nor can, nor lawfully may, raiſe or | 2 
* War, Offenſive or Defenſive, againſt his M. 
5 jeſty, Ms Heirs, or Lawful Succeſſors: Ang v. 


* this Kingdom: And during the late Uſurped 


© Governments, many evil and rebellious Pri 
© have been inſtilled into the Minds of the 


© Quiet thereof, 


$. 18. I A. B. do declare and believe, Thy ;, | 
* is not lawful, upon any Pretence whatſoever, 10 l-. 
* up Arms againſt the Ring: And that I do abe. 


* that Traiterous Poſition, That Arms may be talen 


* by his Authority againſt H Peron er gi the, | 


* that are commiſſioned by yh, in Purſliance of fich 
Military Commiſſions. © So help me GOD. 


Mr. Dee. 
Uniformity, 13 & 14 Car. II. cap. 4. 


Clerk reads.) And be it further enacted by th. 
© Authority aforeſaid, That every Dean, Canoy. 
© and Prebendary of every Cathedral or Collegiat- 
Church, and all Maſters and other Heads, Fl. 
* lows, Chaplains, and Tutors of or in any College, 
* Hall, Houſe of Learning, Hoſpital, and every 
Publick Profeſſor and Reader in either of the Uni. 
verſities, and in every College elſewhere, and 
every Parſon, Vicar, Curate, Lecturer, and every 
other Perſon in Holy Orders, and every School. 
maſter keeping any publick or private School, and 
every Perſon inſtructing or teaching any Youth in 
any Houſe or private Family as a Schoolmaſter, 
who upon the Firſt Day of May, which ſhall be 
in the Year of our Lord God 1662, or at any 
Time thereafter, ſhall be incumbent, or have Pol. 
ſeſſion of any Deanry, Canonry, Prebend, Ma- 
ſterſhip, Headſhip, Fellowſhip, Profeſſor's Place, 
or Reader's Place, Parſonage, Vicarage, or any 
other Eccleſiaſtical Dignity or Promotion, or any 
Curate's Place, Lecture or School, or ſhall in- 
ſtruct or teach any Youth as Tutor or Schoo!- 
maſter, ſhall before the Feaſt-Day of St. Barths- 
lomew, which ſhall be in the Year of our Lord 
1662, or at or before his or their reſpective Ad- 
miſſion to be Ir.cumbent, or have Poſſeſſion aforc- 
faid, ſubſcribe the Declaration or Acknowledg- 
ment following; ( /cilicet ) 


*T A. B. do declare, That it is not lawful, ups: 
any Pretence whatſoever, to take Arms againſt the 
* King ; and that I do abbor that Traiterous Poſition, 
* of taking Arms by his Authority againſt his Per ſan, 
© or againſt thoſe that are commiſſioned by him : And 
that I will Conform to the Liturgy of the Church ef 
c 
c 
c 
* 
c 
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England, as it is now by Law eſtabliſhed. And 1 d5 
declare, That I hold there lies no Obligation upon 
me, or any other Perſon, from the Oath commonly 
call'd The Solemn League and Covenant, 79 cu— 
deavour any Change or Alteration of Government 
* either in Church or State; and the ſame was in it 
« ſelf an unlawful Oath, and impoſed upon the Sub- 
* jefts of this Realm, againſt the known Laws and 

* Liberties of this Kingdom. 
Mr. Phipps. The Reaſon of our Reading this, 
is to let your Lordſhips ſee, what Obligations were 
4 on 


thereof hath of late Years Li 


nciples | 
a People 
© of this Kingdom, which may break forth, unleſs 1 


prevented, to the Diſturbance of the Peace an] 


My Lords, The next is the Ad 
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on all Clergymen to ſubſcribe this Declaration; and 
then we ſubmit it to your Lordſhips Judgment, 
whether the Doctor is Criminal for Preaching that 
which all Parſons were ( before that Act was re- 
peal'd) oblig'd ro Subſcribe, in order to qualify 
themſclves for Preaching. And I beg Leave juſt to 
obſerve to your Lordſhips, That by 16 Car. II. the 
Act for Select Veſtries, all Veſtrymen were oblig'd 
to Subſcribe the ſame Declaration. 

Mr. Dodd, My Lords, There are Two other 
Acts, but I think we need not read them, becauſe 
they were ſo lately made: The one is for the Aſſo- 
ciation, the other for the Abjuration, which is taken 
almoſt every Day in Weſtminſter-Hall, 

Mr. Phipps. If your Lordſhips pleaſe, we ſhall 
offer nothing more on this Article, but only ſome 
Part of his late Majeſty's Declaration, to ſhew that 
there was ſome Reaſon for what the Doctor ſaid of 
his late Majeſty's diſclaiming all manner of Re- 
ſiſtance. 

Sir Joſeph Jekyll, My Lords, I perceive they 
are going to read ſome Part of his late Majeſty's 
Declaration: We ſhould have offered ſome Part of 
that Declaration, as a material Proof againſt the 
Doctor; but we would not produce any Papers as 
Evidence, which are not fo; tho* we allow that to 
the Doctor. But ſince it is produced as Evidence 
for the Doctor, I deſire it may be read quite 


1 1 
through. 


Clerk reads.] * The Declaration of his Highneſs, 
William Henry, by the Grace of Gd Prince 
* of Orange, &c. of the Reaſons inducing him 
© 19 appear in Arms in the Kingdom of England, 
for preſerving of the Proteſtant Religion, and 
* for reſtoring the Laws and Liberties of Eng- 


land, Scotland, and Ireland. 


1. T is both certain and evident to all Men, 

That the Publick Peace and Happineſs of 
any State or Kingdom cannot be preſerv'd, where 
© the Laws, Liberties, - and Cuſtoms Eſtabliſhed by 
© the Lawful Authority in it, are openly tranſgreſ- 
© fed and annulled : More eſpecially, where the 
© Alteration of Religion is endeavoured, and that a 
* Religion which is contrary to Law, is endeavour'd 
to be introduced: Upon which thoſe who are 
* moſt immediately concerned in it, are indiſpen- 
* ſibly bound to endeavour to preſerve and main- 
© tain the Etabliſh'd Laws, Liberties and Cuſtoms, 
* and above all, the Religion and Worſhip of 
© God that is eſtabliſhed among them ; and to take 
© ſuch an effectual Care, that the Inhabitants of 
the ſaid State or Kingdom, may neither be de- 
* priv*d of their Religion, nor of their Civil Rights. 
Which is ſo much the more neceſſary, becauſe the 
© Greatneſs and Security, both of Kings, Royal Fa- 
milies, and of all ſuch as are in Authority, as well 
© as the Happineſs of their Subjects and People, de- 
* pend in a moſt eſpecial manner upon the exact 


'© Obſervation and Maintenance of theſe their Laws, 


* Liberties and Cuſtoms, 

2. Upon theſe Grounds it is, that we cannot 
any longer forbear to declare, That to our great 
* Regret, we ſee that thoſe Counſellors, who have 
* now the Chief Credit with the King, have over- 
* turned the Religion, Laws and Liberties of thoſe 
* Realms, and ſubjected them in all Things rela- 
* ting to their Conſciences, Liberties and Properties, 
* to Arbitrary Government; and that not only by 
* ſecret and indirect Ways, but in an open and un- 
* diſguiſed manner, 

Vos. . 
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3. * Thoſe Evil Counſellors, for the advancing 
* and colouring this with ſome plauſible Pretexts, 
* did invent and ſet on foot the King's Di/pen/ing 
Power; by virtue of which, they pretend, that, 
according to Law, he can, fuſdend and diſpenſe 
* with the Execution of the Laws that have been 
* enacted by the Authority of the King and Par- 
* liament, for the Security and Happineſs of the 
Subject, and fo have rendered thoſe Laws of no 
* Effet: Tho? there is nothing more certain, than 
* that as no Laws can be made, but by the joint 
* Concurrence of King and Parliament ; fo like- 
* wiſe Laws fo enacted, which ſecure the Publick 
Peace and Safety of the Nation, and the Lives 
* and Liberties of every Subject in it, cannot be re- 
* pealed or ſuſpended but by the ſame Authority. 
4. For tho' the King may pardon the Puriſh- 
ment that a Tranſgreſſor has incurred, and to 
* which he is condemned, (as in the Caſes of Trea- 
* ſon or Felony) yet it cannot be with any Colour 
of Reaſon inferr'd from thence, that the King can 
intirely ſuſpend the Execution of thoſe Laws re- 
lating to Treaſon or Felony ; unleſs it is pretended, 
that he is cloathed with a Deſpotick and Arbi- 
trary Power ; and that the Lives, Liberties, Ho- 
nours and Eſtates of the Subjects, depend wholly 
on his good Will and Pleafare, and are intirely 
ſubject to him; which muſt infallibly follow, on 
the Kings having a Power to ſuſpend the Execu- 
tion of the Laws, and to diſpenſe with them. 
* 5. Thoſe Evil Counſellors, in order to the gi- 
ving ſome Credit to this ſtrange and execrable 
Maxim, have ſo conducted the Matter, that they 
have obtained a Sentence from the Judges, decla- 
ring, That this Diſpenſing Power is a Right be- 
longing to the Crown: As if it were in the Power 
of the T'welve Judges to offer up the Laws, Rights, 
and Liberties of the whole Nation to the King, 
to be diſpoſed of by him arbitrarily, and at his 
Pleaſure; and expreſly contrary to Laws enacted 
for the Security of the Subjects. In order to the 
obtaining this Judgment, thoſe Evil Counſellors 
did before-hand examine ſecretly the Opinion of 
the Judges, and procur*d ſuch of them as could 
not in Conſcience concur in ſo pernicious a Sen- 
tence, to be turned out, and others to be ſubſti- 
tuted in their rooms, *till by the Changes which 
were made in the Courts of Judicature, they at 
laſt obtained that Judgment. And they have 
raiſed ſome to thoſe Truſts, who make open Pro- 
feſſion of the Popiſh Religion, tho? thoſe are by 
Law rendred incapable of all ſuch Employments. 
* 6, It is allo manifeſt and notorious, That as his 
Majeſty was, upon his coming to the Crown, re- 
ceived and acknowledged by all the Subjects of 
England, Scotland, and Ireland, as their King, 
without the leaſt Oppoſition, tho* he made then 
open Profeſſion of the Popiſh Religion; to he did 
then promiſe, and ſolemnly ſwear at his Corona- 
tion, That he would maintain his Subjects in the 
free Enjoyment of their Laws and Liberties; ar 4 
in particular, that he would maintain the Church 
of England as it was eftabliſh*'d by Law. It is 
likewiſe certain, that there have been at divers and 
ſundry Times ſeveral Laws enacted for the Preſer- 
vation of thoſe Rights and Liberties, and of the 
Proteſtant Religion; and among other Securities, 
it has been enacted, That all Perſons whatſoever, 
that are advanced to any Eccleſiaſtical Dignity, or 
© to bear Office in either Univerſity, as likewiſe all 
© other that ſhould be put in any Employment, Ci- 
vil or Military, ſhould declare that they were not 
FS * Papilts, 
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* Papiſts, but were of the Proteſtant Religion, and * dently appear that It tended to the Suby | 
* that by their taking of the Oaths of Allegiance and ubverſion of 


£ 


* 
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Supremacy, and the Teſt; yet theſe Evil Coun- 
ſellors have in effect annulled and aboliſhed all 
thoſe Laws, both with Relation to Eccleſiaſtical 
and Civil Employments. 

© 7. In order to Eccleſiaſtical Dignities and Offices, 
they have not only without any Colour of Law, 
but againſt moſt expreſs Laws to the contrary, ſet 
up a Commiſſion, of a certain Number of Perſons, 
to whom they have committed the Cognizance 
and Direction of all Eccleſiaſtical Matters; in the 
which Commiſſion there has been, and ſtill is 
one of his Majeſty's Miniſters of State, who 
makes now publick Profeſſion of the Popiſh Reli- 
gion, and who at the time of his firſt profeſſing 
it, declared that for a great while before he had 
believed that to be the only true Religion. By all 
this, the deplorable State to which the Proteſtant 
Religion is reduced, is apparent, ſince the Affairs 
of the Church of England are now put into the 
Hands of Perſons who have 3 of a Com- 
miſſion that is manifeſtly illegal, and who have 
executed it contrary to all Law; and that now one 
of their chief Members has abjur'd the Proteſtant 
Religion, and declared himſelf a Papiſt; by which 
he is become uncapable of holding any publick 
Employment. The ſaid Commiſſioners have hi- 
therto given ſuch Proof of their Submiſſion to the 
Directions given them, that there is no Reaſon to 
doubt, but they will ſtill continue to promote all 
ſuch Deſigns as will be moſt agreeable to them. 
And thoſe Evil Counſellors take Care to raiſe none 
to any Eccleſiaſtical Dignities, but Perſons that 
have no Zeal for the Proteſtant Religion, and that 
now hide their Unconcernedneſs for it, under the 
ſpecious Pretence of Moderation. The ſaid Com- 
miſſioners have ſuſpended the Biſhop of London, 
only becauſe he refuſed to obey an Order that was 
ſent him to ſuſpend a worthy Divine, without ſo 
much as citing him before him to make his own 
Defence, or obſerving the common Forms of Pro- 
ceſs. They have turned out a Preſident choſen by 
the Fellows of Magdalen College, and afterwards 
all the Fellows of that College, without ſo much 
as citing them before any Court that could take 
legal Cognizance of that Affair, or obtaining 
any Sentence againſt them by a comperent Judge. 
And the only Reaſon that was given for turning 
them out, was their refuſing to chuſe for their 
Preſident, a Perſon that was recommended to them 
by the Inſtigation of thoſe Evil Counſellors ; tho? 
the Right of a Free Election belonged undoubted- 
ly to them. But they were turn*d out of their Free- 
holds contrary to Law, and to that expreſs Provi- 
fion in the Magna Charta, That no Man ſhall loſe 
Life or Goods, but by the Law of the Land, And 
now theſe Evil Counſellors have put the ſaid Col- 
lege wholly into the Hands of Papiſts, tho? as is 
aboveſaid, they are incapable of all ſuch Employ- 
ments, both by the Law of the Land, and the 
Statutes of the College. Theſe Commiſſioners 
have alſo cited before them all the Chancellors and 
Archdeacons of Exgland, requiring them to cer- 
tify to them the Names of all ſuch Clergymen as 
have read the King's Declaration for Liberty of 
Conſcience, and of ſuch as have not read it; with- 
out conſidering that the reading of it was not in- 
joined the Clergy by the Biſhops, who are their 
Ordinaries. The Illegality and Incompetency of 
the ſaid Court of the Eccleſiaſtical Commiſſio- 
ners was ſo notoriouſly known, and it did fo evi- 
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the Proteſtant Religion, that the moſt R 
Father in God, William Archbiſhop of — 
Primate and Metropolitan of all England, — 
that it was raiſed for no other End but to oppret 
ſuch Perſons as were of eminent Virtue, 
and Piety, refuſed to fir, or to concur in it. 

8. And tho? there are many expreſs Laws againſt 
all Churches or Chapels for the Exerciſe of the 
Popiſh Religion, and alſo againſt all Monafteric 
and Convents, and more particularly againſt the 
Order of the Jeſuits ; yet thoſe Evil Counſel. 
lors have procured Orders for the building of ſe- 
veral Churches and Chapels for the Exerciſe of 
that Religion. They have alſo procured divers 
Monaſteries to be erected; and in Contempt of 
the Law, they have not only ſet up ſeveral Colleges 
of Jeſuits in divers Places for the corrupting of 
the Youth, but have raiſed up one of the Order 
to be a Privy-Counſellor, and a Miniſter of State, 
By all which they do evidently ſhew, that they 
are reſtrained by no Rules of Law whatſoever ; 
but that they have ſubjected the Honours and 
Eſtates of the Subjects, and the eſtabliſh'd Religion 
to a Deſpotick Power, and to Arbitrary Govern. 
ment, In all which they are ſerved and ſeconded 
by thoſe Eccleſiaſtical Commiſſioners. 

* 9. They have alſo follow'd the ſame Methods 
with relation to Civil Affairs; for they have pro- 
cured Orders to examine all Lords-Lieutenants, 
„ F S—_ Sheriffs, Juſtices of Peace, 
and all others that were in any Publick Employ- 
ment, if they would concur with the King in the 
Repeal of the Teft and Penal Laws; and all ſuch 
whoſe Conſciences did not ſuffer them to comply 
with their Deſigns, were turned out, and others 
were put in their Places, who they believed would 
be more compliant to them in their Deſigns of 
defeating the Intent and Execution of thoſe Laws 
which had been made with ſo much Care and 
Caution for the Security of the Proteſtant Religion, 
And in many of theſe Places they have put pro- 
feſſed Papiſts, tho* the Law has diſabled them, 
and warranted the Subjects not to have any Re- 
gard to their Orders. 

* 10. They have alſo invaded the Privileges, and 
ſeized on the Charters of moſt of thoſe Towns 
that have a Right to be repreſented by their Bur- 
geſſes in Parliament, and have procur'd Surrenders 
to be made of them, by which the Magiſtrates in 
them have delivered up all their Rights and Pri- 
vileges, to be diſpoſed of at the Pleaſure of thoſe 
Evil Counſellors, who have thereupon placed new 
Magiſtrates in thoſe Towns, ſuch as they can moſt 
intirely confide in; and in many of them they 
have put Popiſh Magiſtrates, notwithſtanding the 
Incapacities under which the Law has put them. 
* 17. And whereas no Nation whatſoever can 


« ſubſiſt without the Adminiſtration of good and 
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impartial Juſtice, upon which Mens Lives, Liber- 
ties, Honours and Eitates do depend, thoſe Evil 


+ Counſellors have ſubjected theſe to an Arbitrary 
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and Deſpotick Power, In the moſt important 
Affairs, they have ſtudied to diſcover, before-hand, 
the Opinion of the Judges, and have turned out 
ſuch as they found would not conform themſelvcs 
to their Intentions, and have put others in their 
Places, of whom they were more aſſured, without 
having any Regard to their Abilities. And they 
have not ſtuck to raiſe even profeſſed Papiſts to the 
Courts of Judicature, notwithſtanding their Incapa- 
city by Law, and that no Regard is due to any Sen- 

rences 
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« tences flowing from them. They have carried this 
« ſo far, as to deprive ſuch Judges, who in the com- 
mon Adminiſtration of Juſtice, ſhewed that they 
© were governed by their Conſciences, and not by 
« the Directions which the others gave them. By 
« which it is apparent, that they deſign to render 
« themſelves the abſolute Maſters of the Lives, Ho- 
© nours and Eſtates of the Subjects, of what Rank 
© or Dignity ſoever they may be; and that without 
© having any Regard either to the Equity of the 
« Cauſe, or to the Conſciences of the Judges, whom 
they will have to ſubmit in all Things to their own 
Will and Pleaſure ; hoping by ſuch Ways to in- 
« timidate thoſe who are yet in Employment, as 
« alſo ſuch others, as they ſhall think fit to put in 
© the Rooms of thoſe whom they have turned out; 
and to make them ſee what they muſt look for, 
© if they ſhould at any Time act in the leaſt contrary 
to their good liking ; and that no Failings of that 
© Kind are pardoned in any Perſons whatſoever, A 
* great deal of Blood has been ſhed in many Places 
© of the Kingdom, by Judges governed by thoſe 
* evil Counſellors, againſt all the Rules and Forms 
* of Law, without ſo much as ſuffering the Perſons 
that were accuſed to plead in their own De- 
* fence, 
* 12, They have alſo, by putting the Admini- 
* {tration of Juſtice in the Hands of Papiſts, brought 
© all the Matters of Civil Juſtice into great Uncer- 
* tainties z with how much Exactneſs and Juſtice 
* ſoever that theſe Sentences may have been given. 
* Forſince the Laws of the Land do not only exclude 
* Papiſts from all Places of Judicature, but have put 
them under an Incapacity, none are bound to ac- 
knowledge or to obey their Judgments, and all 
* Sentences given by themare null and void of them- 
* ſelves : So that all Perſons who have been caſt 
© in Trials before ſuch Popiſh Judges, may juſtly 
* look on their pretended Sentences, as having no 
© more Force than the Sentences of any private 
© or unauthoriz*d Perſon whatſoever. So de forable 
* is the Caſe of the Subjects who are obliged to an- 
* ſwer to ſuch Judges, that muſt in all Things ſtick 
* to the Rules which are ſet them by thoſe evil 
* Counſellors, who, as they raiſed them up to thoſe 
* Employments, ſo can turn them out of them at 
© Pleaſure, and who can never be eſteemed lawful 
Judges; fo that all their Sentences are in the 
* Conſtruction of the Law of no Force and Efficacy, 
They have likewiſe diſpoſed of all military Em- 
© ployments in the ſame Manner; for tho* the Laws 
; — not only excluded Papiſts from all ſuch Em- 
ployments, but have in particular provided, that 
they ſhould be diſarm'd; yet they, in Contempt of 
© theſe Laws, have not only arm'd the Papiſts, but 
© have likewiſe raiſed them up to the greateſt mili- 
* tary Truſt both by Sea and Land; and that 
Strangers, as well as Natives, and Jriſb, as well 
as Engliſh ; that ſo by thoſe Means, having ren- 
© dred themſelves Maſters both of the Affairs of the 
* Church, of the Government, of the Nation, and 
of the Courts of Juſtice, and ſubjected them all 
to a deſpotick and arbitrary Power, they might 
be in a Capacity to maintain and execute their 
* wicked Deſigns, by the Aſſiſtance of the Army, 
and thereby to inſlave the Nation. 8 
© 13. The diſmal Effects of this Subverſion of 
* the eſtabliſh'd Religion, Laws, and Liberties in 
England, appear more evidently to us, by what we 
© ſee done in Ireland; where the whole Govern- 
* ment is put into the Hands of Papiſts, and where 
© all the Proteſtant Inhabitants are under the daily 


Fears of what may be juſtly apprehended from the 
arbitrary Power which is ſet up there; which 
* has made great Numbers of them leave that King- 
dom, and abandon their Eſtates in it, remembring 
© well that cruel and bloody Maſſacre which fell 
out in that Iſland in the Year 1641. 

© 14. Thoſe evil Counſellors have alſo prevailed 
with the King to declare. in Scotland, that he is 
* cloathed with abſolute Power, and that all the 
Subjects are bound 70 obey him without Reſerve : 
Upon which he has aſſum'd an arbitrary Power 
© both over the Religion and Laws of that King- 
dom; from all which it is apparent, what is to 
be looked for in England; as Gon as Matters are 
* duly prepared for it. 

© 15. Thoſe great and inſufterable Oppreſſions, 
and the open Contempt of all Law, together with 
© the Apprehenſions of the ſad Conſequences that 
* muſt certainly follow upon it, have put the Sub- 
« jets under great and juſt Fears; and have made 
them look after ſuch lawful Remedies as are al- 
© lowed of in all Nations; yet all has been without 
Effect. And thoſe evil Counſellors have endea- 
* voured to make all Men apprehend the Loſs of 
their Lives, Liberties, Honours, and Eſtates, if 
they ſhould go about to preſerve themſelves from 
this Oppreſſion by Petition, Repreſentations, or 
other Means authoriz'd by Law. Thus did they 
proceed with the Archbiſhop of Canterbury, and 
the other Biſhops, who having offer'd a moſt 
© humble Petition to the King, in Terms full of Re- 
© ſpect, and not exceeding the Number limited by 
Law; in which they ſer forth in ſhort, the Rea- 
* ſons for which they could not obey that Order, 
* which, by the Inſtigation of thoſe evil Counſellors, 
* was ſent them, requiring them to appoint their 
* Clergy to read in their Churches the Declaration 
* for Liberty of Conſcience ; were ſent to Priſon, 
and afterwards brought to a Trial, as if they had 
© been guilty of ſome enormous Crime, They were 
© not only obliged to defend themſelves in that Pur- 
* ſuit, but to appear before profeſs*d Papiſts, who 
© had not taken the Teſt, and by Conſequence were 
Men whoſe Intereſt led them to condemn them; 
© and the Judges that gave their Opinions in their 
Favours, were .thereupon turned out. 

© 16. And yet it cannot be pretended, that any 
Kings, how great ſoever their Power has been, 
and how arbitrary and deſpotick ſoever they have 
© been in the Exerciſe of it, have ever reckon'd it 
* a Crime for their Subjects to come in all Submiſſi- 
on and Reſpect, and in a due Number, not ex- 
* ceeding the Limits of the Law, and repreſent to 
them the Reaſons that made it impoſſible for them 
to obey their Orders. Thoſe evil Counſellors 
© have alſo treated a Peer of the Realm as a Cri- 
© minal, only becauſe he ſaid, That the Subjects 
© were not bound to obey the Orders of a Popiſh 
© Juſtice of Peace; though it is evident, that they 
being by Law rendred incapable of all ſuch Truſts, 
* noRegard 1s due to their Goders This being the 
« Security which the People have by the Law for 
© their Lives, Liberties, — and Eſtates, that 
© they are not to be ſubjected to the arbitrary Pro- 
ceedings of Papiſts, that are contrary to Law put 
into any Employments Civil or Military. 

17. Both We ourſelves, and our deareſt and 
* moſt intirely beloved Conſort the Princeſs, have 
© endeavoured to ſignify, in Terms full of Reſpect 
* to the King, the juſt and deep Regret which all 
© theſe Proceedings have given us; and in Com- 
* pliance with his Majeſty's Deſires ſignified wa 
a e 
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voy, and in Writing, what our Thoughts were, 
touching the Repealing of the 7% and Penal 
Laws ; which We did in ſucha Manner, that We 
hoped We had propoſed an Expedient, by which 
the Peace of thoſe Kingdoms, and a happy Agree- 
ment among the Subjects of all Perſuaſions, might 
have been ſettled : But thoſe evil Counſellors 
have put ſuch ill Conſtructions on theſe our 
good Intentions, that they have endeavoured to 
alienate the King more and more from us; as if 
We had deſignꝰd to diſturb the Quiet and Happi- 
neſs of the Kingdom. 

* 18. The laſt and great Remedy for all thoſe 
Evils, is /he Calling of à Parliament, for ſecuring 
the Nation againſt the evil Practices of thoſe wick- 
cd Counſellors : But this could not be yet com- 
paſſed, nor can it be eaſily brought about. For 
thoſe Men apprehending, that a lawful Parlia- 
ment being once aſſembled, they would be brought 
to an Account for all their open Violations of 
Law, and for their Plots and Conſpiracies againſt 
the Proteſtant Religion, and the Lives and Liber- 
ties of their Subjects; they have endeavoured, 
under the ſpecicus Pretence of Liberty of Conſcience, 
firſt to ſow Diviſions among Proteſtants, be- 
tween thoſe of the Church of England and the 
Diſſenters : The Deſign being laid to engage Pro- 
teſtants, that are all equally concerned to preſerve 
themſelves from Popiſh Oppreſſion, into mutual 
Quarrellings, that ſo by theſe, ſome Advantages 
might be given to them to bring about their De- 
ſigns; and that both in the Election of Mem- 
bers of Parliament, and afterwards in the Par- 
liament itſelf, For they ſee well, that if all Pro- 
teſtants could enter into a mutual good Under- 
ſtanding one with another, and concur together in 
the preſerving of their Religion, it would not be 
poſſible for them to compals their wicked Ends. 
They have alſo required all Perſons, in the ſe- 
veral Counties of England, that either were 1n 
any Employment, or were in any conſiderable 
Eſteem, to declare bc! c-hand, that they would 
concur in the Repeal of the 7% and Penal Laws ; 
and that they would give their Voices in the Ele- 
ctions to Parliament, only for ſuch as would con- 
cur in it. Such as would not thus pre-engage 
themſelves, were turned out of all Employments ; 
and others who enter*d into thoſe Engagements, 
were put in their Places, many of them being 
Papiſts. And contrary to the Charters and Pri- 
vileges of thoſe Boroughs that have a Right to 
ſend Burgeſſes to Parliament, they have ordered 
ſuch Regulations to be made, as they thought fit 
and neceſſary, for aſſuring themſelves of all the 
Members that are to be choſen by thoſe Corpora- 
tions : And by this Means they hope to avoid 
that Puniſhment which they have deſerved ; tho? 
it is apparent, that all Acts made by Popiſh Ma- 
giſtrates, are null and void of themſelves. So that 
no Parliament can be lawful, for which the E- 
lections and Returns are made by Popiſh She- 
riffs and Mayors of Towns; and therefore as 
long as the Authority and Magiſtracy is in ſuch 
Hands, it is not poſſible to have any lawful Par- 
liament. And tho? according to the Conſtitution 
of the Engliſh Government, and immemorial 
Cuſtom, all Eleftions of Parliament Men ought 
to be made with an intire Liberty, without any 
Sort of Force, or the requiring the Electors to 
chuſe ſuch Perſons as ſhall be named to them ; 
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© We declared both by Word of Mouth, to his En- their Opinions freely, upon all Matters that are 
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brought before them; having the Good of the 
Nation ever before their Eyes, and following in 
all Things the Dictates of their Conſcience ; yet 
now the People of England cannot expect a Re. 
medy from a Free Parliament, legally called and 
choſen. But they may, perhaps, ſee one called, 
in which all Elections will be carried by Fraud 
or Force; and which will be compoſed of ſuch 
Perſons, of whom thoſe evil Counſellors hold 
themſelves well aſſured ; in which all Things will- 
be carried on according to their Direction and 
Intereſt, without any Regard to the Good or 
Happineſs of the Nation. Which may appear 
evidently from this, that the ſame Perſons tried 
the Members of the laſt Parliament, to gain them 
to conſent to the Repeal of the Teſt and Penal 
Laws ; and procured that Parliament to be dif. 
ſolved, when they found that they could nor, nci- 
ther by Promiſes nor Threatnings, prevail with 
the Members to comply with their wicked De- 
ſigns, 
* 19. But to crown all, there are great and vio- 
lent Preſumptions, inducing us to believe, that 
thoſe evil Counſellors, in order to the carrying 
on of their ill Deſigns, and to the gaining to 
themſelves the more Time for the effecting of 
them, (for the encouraging of their Complices, 
and for the diſcouraging of all good Subjects 
have publiſhed, that the Queen hath brought 
forth a Son; tho? there have appeared, both du- 
ring the Queen's pretended Bigneſs, and in the 
Manner in which the Birth was managed, ſo ma- 
ny juſt and viſible Grounds of Suſpicion, that not 
only we ourſelves, but all the good Subjects of 
thoſe Kingdoms, do vehemently ſuſpect, that the 
pretended Prince of ales was not born by the 
Queen. And it is notoriouſly known to all the 
World, that many both doubted of the Queen's 
Bigneſs, and of the Birth of the Child; and yet 
there was not any one Thing done to fatisfy them, 
or to put an End to their Doubts. 
20. And ſince our deareſt and moſt intirely- 
beloved Conſort the Princeſs, and likewiſe we 
ourſelves have ſo great an Intereſt in this Mat- 
ter, and ſuch a Right (as all the World knows) to 
the Succeſſion to the Crown: Since alſo the Eng- 
liſh did in the Year 1672, when the States Ge- 
neral of the United Provinces were invaded in a 
moſt unjuſt War, uſe their utmoſt Endeavours to 
put an End to that War, and that in Oppoſition 
to thoſe who were then in the Government; and 
by their ſo doing, they run the Hazard of loſing 
both the Favour of the Court, and their Employ- 
ments: And ſince the Engliſh Nation has ever 
teſtified a moſt particular Affection and Eſteem, 
both to our deareſt Conſort the Princeſs, and ro 
ourſelves, We cannot excuſe ourſelves from 
eſpouſing their Intereſts, in a Matter of ſuch high 
Conſequence z and from contributing all that lic, 
in Us, for the maintaining both of the Prozet air: 
Religion, and of the Laws and Liberties ot thol- 
Kingdoms, and for the ſecuring to them the con- 
tinual Enjoyment of all their juſt Rights. To the 
doing of which, We are molt carneſtly ſollicited 
by a great many Lords, both Spiritual and Tem- 
ral, and by many Gentlemen, and other Sub- 


« jects of all Ranks. 
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21. Therefore it is, that We have thought fit 
to go over to England, and to carry over wit! 
us a Force, ſufficient by the Bleſſing of God, to 


and the Perſons thus freely elected, ought to give defend us from the Violence of thoſe evil Coun- 
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ons in this may be rightly underſtood, have, for 
this End, prepared this Declaration, in which, as 
we have hitherto given a true Account of the 
Reaſons inducing us to it; ſo, We now think fit 
to declare, that this our r is intended 
for no other Deſign, but to have a free and law- 
ful Parliament aſſembled, az ſoon as is poſſible: 
and that in order to this, all the late Charters, 
by which the Election of Burgeſſes are limited 
contrary to the antient Cuſtom, ſhall be conſi- 
dered as null and of no Force: And likewiſe 
all Magiſtrates who have been unjuſtly turned out, 
ſhall forthwith reſume their former Employments, 
as well as all the Boroughs of England ſhall return 
again to their antient Preſcriptions and Char- 
ters: And more particularly, that the antient 
Charter of the great and famous City of London, 
ſhall again be in Force : And that the Writs for 
the Members of Parliament ſhall be addreſſed to 


the N Officers, according to Law and Cuſtom. 


That alſo none be ſuffer'd to chuſe, or to be cho- 
ſen Members of Parliament, but ſuch as are qua- 
lified by Law: And that the Members of Parlia- 
ment being thus lawfully choſen, they ſhall meet 
and fit in full Freedom; that ſo the two Houſes 
may concur in the preparing of ſuch Laws, as 
they, upon full and free Debate, ſhall judge necel- 
ſary and convenient, both for the confirming and 
executing the Law concerning the 2%, and ſuch 
other Laws as are neceſſary for the Security and 
Maintenance of the Proteſtant Religion; as like- 
wiſe for making ſuch Laws as may eſtabliſh a 
good Agreement betgeen the Church of England 
and all Proteſtant . as alſo for the co- 
vering and ſecuring of all ſuch who will live 
peaceably under the Government, as becomes good 
Subjects, from all Perſecution upon the Account 
of their Religion, even Papiſts themſelves not ex- 
cepted; and for the doing of all other Things, 
which the two Houſes of Parliament ſhall find 
neceſſary for the Peace, Honour and Safety of the 
Nation, ſo that there may be no more Danger of 
the Nations falling at any Time hereafter under 
Arbitrary Government, To this Parliament we 
will alſo refer the Enquiry into the Birth of the 
pretended Prince of Wales, and of all Things 
relating to it, and to the Right of Succeſſion, 
22. And We, for our Part, will concur in every 
Thing that may procure the Peace and Happineſs 
of the Nation, which a free and lawful Parlia- 
ment ſhall determine; ſince we have nothing be- 
fore our Eyes in this our Undertaking, but the 
Preſervation of the Proteſtant Religion, the Co- 
vering of all Men from Perſecution for their Con- 
ſciences, and the ſecuring to the whole Nation 
the free Enjoyment of all their Laws, Rights and 
Liberties under a juſt and legal Government. 

* 23. This is the Deſign that we have propoſed to 
ourſelves, in appearing upon this Occaſion in 
Arms: In the Conduct of which, We will keep 
the Forces under our Command, under all the 
Strictneſs of Martial Diſcipline ; and take a 
ſpecial Care, that the People of the Countries, 
through which we muſt march, ſhall not ſuffer by 
their Means; and as ſoon as the State of the 
Nation will admit of it, We promiſe that We will 
ſend back all thoſe foreign Forces that we have 
brought along with us, 

24. We do therefore hope that all People will 
judge rightly of us, and approve of theſe our 
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of God for the Succeſs of this our Undertaking, 


in which We place our whole and only Con- 
fidence. | | 
* 25. We do in the laſt Place invite and require 
all Perſons whatſoever, all the Peers of the Realm 
both Spiritual and Temporal, all Lords-Lieute- 
nants, Deputy-Lieutenants, and all Gentlemen, 
Citizens, and other Commons of all Ranks, to 
come and aſſiſt us, in order to the executing of 
this our Deſign, againſt all ſuch as ſhall endeavour 
to oppoſe us; that ſo we may prevent all thoſe 
Miſeries which muſt needs follow upon the Na- 
tions being kept under Arbitrary Government 
and Slavery: And that all the Violences and 
Diſorders which have overturned the whole Con- 
ſtitution of the Engl; Government, may be fully 
redreſſed in a free and legal Parliament. 
© 26. And We do likewiſe reſolve, that as ſoon as 
the Nations are brought to a State of Quiet, We 
will take Care that a Parliament ſhall be called in 
Scotland, for the reſtoring the antient Conſtitu- 
tion of that Kingdom, and for bringing the Mat- 
ters of Religion to ſuch a Settlement, that the Peo- 
ple may live caſy and happy, and for putting an 
End to all the unjuſt Violences, that have been in 
a Courſe of ſo many Years committed there. 
We will alſo ſtudy to bring the Kingdom of 
Ireland to ſuch a State, that the Settlement there 
may be religiouſly obſerved ; and that the Prote- 
ſtant and Britiſh Intereſt there, may be ſecured. 
And we will endeavour by all poſſible Means to 
rocure ſuch an Eſtabliſhment in all the three 
— that they may all live in a happy U- 
nion and Correſpondence together; and that the 
Proteſtant Religion, and the Peace, Honour and 
Happineſs of theſe Nations, may be eftabliſh'd 
upon laſting Foundations. 


U 


Given under our Hand and Seal, at our Court 
in the Hague, the tenth Day of October, in 
the Year of our Lord 1688. 


WILLIAM HENRY, Pxzixce F ORANGE. 


By his Highneſs*s Spe ial Command, 
C. HUYGENS. 


His Highneſs*s Additional Dic aration. 


A ter We had prepared and printed tus our 
Declaration, We have underſt cd, that the 
Subverters of the Religion and Laws of thoſe King- 
doms, hearing of our Preparations to aff ſt the Peo- 
ple againſt them, have begun to retract ſome of the 
Arbitrary and Deſpotick Powers that they had aſ- 
ſumed, and to vacate ſome of their un;uſt Judg- 
ments and Decrees. The Senſe of their Guilt, and 
the Diſtruſt of their Force, have induced them to 
offer to the City of London ſome ſeeming Relief 
from their great Oppreſſions; hoping thereby to 
quiet the People, and to divert them fon de- 


manding a Re- eſtabliſnment of their Religion and 


Laws under the Shelter of our Arms: They do alſo 
grve out, that we do intend to conquer and en- 
ſlave the Nation; and therefore it is that we have 
thought fit to add a few Words to our Declaration. 
We are confident, that no Perſons can have 
ſuch hard Thoughts of us, as to imagine that We 
have any other Deſign in this Undertaking, than 
to procure a Settlement of the Religion, and of the 


Proceedings: But we chiefly rely on the Blefſing * Liberties and Properties of the Subjects, _ {a 
« ſure 
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© ſure a Foundation, that there may be no Da 

© of the Nations relapſing into the like Miſeries at 
any Time hereafter. And as the Forces that We 
have brought along with us, are utterly diſpropor- 
tioned to that wicked Deſign of e the 
Nation, if We were capable of intending it; ſo 
the great Numbers of the principal Nobility and 
Gentry, that are Men of eminent Quality and 
Eſtates, and Perſons of known Integrity and 
Zeal both for the Religion and Government ct 
England, many of them alſo being diſtinguiſhed 
by their conſtant Fidelity to the Crown, who do 
both accompany us in this Expedition, and have 
earneſtly ſollicited us to it, will cover us from all 
ſuch malicious Inſinuations: For it is not to be 
imagined, that either thoſe who have invited us, 
or thoſe that are already come to aſſiſt us, can 
Join in a wicked Attempt of Conqueſt, ro make 
void their own lawful Titles to their Honours, 
Eſtates and Intereſts, We are alſo confident, that 
all Men ſee how little Weight there is to be laid 
on all Promiſes and Engagements, that can be now 
made; fince there has been ſo little Regard had in 
the Time paſt, to the moſt ſolemn Promiſes. And 
as that imperfect Redreſs that is now offered, is a 
plain Confeſſion of thoſe Violations of the Govern- 
ment that We have ſet forth; ſo the Defectiveneſs 
of it is no leſs apparent: For they lay down no- 
thing which they may not take up at Pleaſure ; 
and they reſerve entire, and not ſo much as men- 
tioned, their Claim and Pretences to an Arbitrary 
and Deſpotick Power; which has been the Root 
of all their Oppreſſion, and of the total Subver- 
ſion of the Government. And, it is plain, that 
there can be no Redreſs, no Remedy offer*d but 
in Parliament; by a Declaration of the Rights of 
the Subjects that have been invaded, and not by 
any pretended Acts of Grace, to which the Extre- 
mity of their Affairs has driven them. Therefore 
it is that We have thought fit to declare, that We 
will refer all to a free Aſſembly of the Nation, in 
a lawful Parliament. | 
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Given under our Hand and Seal, at cur Court 
in the Hague, the twenty fourth Day of 
October, in the Year of our Lord 1688. 


WILLIAM HENRY, PRINCE of ORANGE. 
By his Highneſs's Special Command, 
C. HUYGENS. 


Mr. Phipps. My Lords, The Reaſon why we 
humbly offer this Declaration, is with Relation to 
that Paſſage in the Sermon, which ſays, that the 
Prince of Orange diſclaimed all Manner of Reſiſt- 
ance. All we obſerve is, that it don't appear that 
he came over with an Army with any other Intent 
than to defend himſelf againſt evil Counſellors : 
And it the Doctor has made a wrong Inference, we 
ſubmit it to your Lordſhips, whether ſuch a Miſ- 
apprehenſion of his Highneſs's Meaning, ſhall ſub- 
ject him to a Charge of High Crimes and Miſde- 
meanors, 

Mr. Drad. My Lords, We have finiſhed what 
we have to offer on this Article, and ſubmit it to 
your Lordſhips whether we have not made good 
our Defence, We are ready to go on to the ſecond 
Article, if it be your Lordſhips Pleaſure, 


Then the LORDS adjourned to their Houſe 


above 


— ama... 


| Monday, March 6. The Seventh Day, 


HE Lords coming down into 1/fminſer. 

hall, and being ſeated in the Manner hefore- 
mention*d, Proclamation was made by the Serjeant 
at Arms as follows : 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Heyy) 
Sacheverell, Doctor in Divinity, come forth, ſave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. 

The Doctor appearing at the Bar accordingly, 
with his Counſel as before: 

Lord Chancellor, Gentlemen, you that are Coun- 
ſel tor the Priſoner, may proceed in his Defence. 


Mr. Dodd Y Lords, We who are Counſel for 

| Doctor Sacheverel!, beg the Fa- 
vour that we may enter on the Doctor's Defence as 
to the ſecond Article : This Article is divided into 
three Heads. 1. That the Toleration is unreaſonalle, 
and the Allowance of it unwarrantable. 2. That he i; 
a Falſe Brother, who defends Toleration and Liberty 
of Conſcience. 3. That it is the Duty of the chief 
Paſtors to thunder out Anathema*s, &c. 

The firſt Head I ſhall ſpeak to is, as to the Tole- 
ration, My Lords, we ſay there is no ſuch Thing as 
a Toleration granted by Law; the Word is not to 
be found in the Act of Parliament; there is an Act 
(which we ſuppoſe is intended) to exempt Prote- 
tant Diſſenters from the Penalties of certain Laws 
therein mentioned : However, in this Debate, we 
ſhall take Notice of it as a Toleration ; altho* we 
think, when there is a legal Proceeding, the Act 
ſhould have been called by its own proper Name : 
Now, my Lords, this Act of Parliament hath ſe- 
veral Reſtrictions and Limitations in it, and 
(amongſt others) not to exempt any Perſons from 
the Penalties, that do not frequent ſome religious 
Aſſembly thereby allowed. The Doctor no where 
finds Fault with a legal Toleration, or a Toleration 
granted by Law, within the Deſcription and Mean- 
ing of this Act of Parliament. My Lords, we 
think the Doctor has taken ſuch Care, leſt any 
Expreſſion ſhould undergo a wrong Conſtruction, 
as if he were uneaſy at the Toleration, that he ex- 
plains himſelf very particularly about it: We ſhall 
read the Words out of the Sermon, which I think 
will clear the Doctor as to this Objection; the 


Doctor ſays, Pray do not miſunderſtand me, as if 1 


reflected upon that Indulgence the Government has given 
the Diſſenters, which I am ſure all Well-wiſhers to 
our Church are ready to grant; nor do I intend to 
caſt the leaſt Reflection on that Indulgence, which the 
Law has given to Conſciences truly ſcrupulous ;, let 
them enjoy it in the full Limits the Law has pre- 
ſeribed. 

Now after ſuch a Declaration, ſo plain a Con- 
feſſion, ſo full in the Caſe, in Words as ſignificant 
as can be to ſhew his Meaning, we hope there is 
no Room to tax him with this Part of the Article 
by any incoherent Words, or Inferences, when it 

is 
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is directly contrary to what he has in Words at 
h expreſs'd. ä 25 

My Lords, This being conſidered, we think it is 
too hard to draw Inferences, and Conſequences, that 
the Doctor is againſt the Toleration allowed by 
Law 3 it is not to be done with Candor, by any 
one that reads the Sermon without Prejudice, and 
conſiders the Care he takes to avoid giving any 
Offence in this Caſe. 

As to the ſecond Part of this Article, we think 
it may receive the ſame Anſwer ; That he is a Falſe 
Brother who defends Toleration and Liberty of Con- 
ſcience. The Doctor does not ſay they are Falſe 
Brethren that defend a legal Toleration; No- body 
complains of that; but the Perſons intended, are 
thoſe that defend an unlawful Toleration, and not 
a legal Exemption 3 which legal Exemption the 
Doctor admits to be good and juſt, in the Paſſage I 
have before repeated. We apprehend, the Doctor 
means thoſe are Falſe Brethren, and blameable, thar 
excuſe the Separation from the Church, not on ac- 
count of the Toleration, but by laying the Faults on 
the true Sons of the Church, for carrying Matters 
tzo high ; theſe are the People, the Falſe Brethren, 
that cry out againſt the Church upon all Occa- 
ſions. 

As to the Doctor's Expreſſions about Archbiſhop 
Grindall, the Doctor thought he had good Grounds 
for them 3 but at leaſt they were but unwary Ex- 
preſſions, and we hope not criminal. The Tolera- 
tion he mentions Archbiſhop Grindall to be blamed 
for, was quite another Thing from the preſent In- 
culgence now granted; the firſt was by Q. E/;zabeth 
alone, or by the Archbiſhop's Authority under her, 
and without the Parliament; the Diſſenters were 
then few, and it had been no great Difficulty to 
have prevented that Schiſm at the Beginning. But 
now the Diſſenters are a conſiderable Part of the 
Nation, have great Riches, and Properties amongſt 
us, and it became the Wiſdom of the Legiſla- 
ture, to give them an Indulgence according to 
the Reſtrictions in the Act of Parliament: But 
this is a different Caſe, and by a different Au- 
thority, from what was in Archbiſhop Grin- 
dal's Time. The Story of that Archbiſhop, as 
related by one of the Gentlemen Managers, does 
indeed acquit the Archbiſhop, but how far it clears 
Queen Elizabeth, we mult leave to your Lordſhips; 
tor ſhould a great Favourite Attempt to procure a 
Grant of the Archbiſhop's Palace, or a chief Reve- 
due of that See or Church, and that the Archbi- 
ſhop's oppoſing the Favourite herein (as was by 
the Gentleman ſuggeſted) ſhould be the Reaſon of 
his Diſgrace ; or, if the Archbiſhop did proſecute 
or puniſh a Man in the Spiritual Court, for having 
two Wives at the fame Time; (which Proſecution 
or Puniſhment was highly commendable in the 
Archbiſhop, and was his Duty to do) it would be 
hard to think, that — Elizabeth ſhould ſuſ- 
pend him from the Archbiſhoprick for ſuch a Pro- 
ceeding, for thus diſcharging his Duty ; therefore 
we cannot give Credit to that Hiſtory as it is re- 
lated ; but we ſhall ſhew your Lordſhips, from the 
Archbiſhop's Letter to the Council, and Letters 
from Beza and Calvin at that Time, that it was his 
Indulgence to the Diſſenters of that Time, that 
drew the Anger of Queen Elizabeth on him; and 
that this was the Reaſon of it, we ſhall make out 
by undeniable Proof. Now, my Lords, we ap- 
prehend the Fault the Doctor finds in his Sermon is 
againſt an univerſal general Toleration that tends 
to . * 85 of all Things; and ſuch a To- 
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leration, would make Religion like that of the 


Samaritans, a Mixture of all Sorts, that was odious 
to the World, and an Abomination to the Jews z 
and indeed, my Lords, we apprehend ſuch a To- 
leration the Doctor had great Reaſon to find Fault 
with, Surely ſuch a Toleration is not to be defended, 
nor would be of any Service to either Church or 
State: This is the Toleration which we think the 
Doctor intended, and not againſt a legal or par- 
ticular Exemption, which the Wiſdom of the N 
tion hath thought fit to give. Indeed he thinks, 
that Occaſional Conformiſts do attempt to hoiſt the 
Toleration into an Eſtabliſhment, and come into the 
Communion of the Church to ſerve a particular Pur- 
poſe ; and this at moſt can only be ſaid to be the 
Doctor's Opinion of that Matter, and whether true 
or falſe, cannot be criminal. To-ſpcak againſt a 
Law, or to break a Law, is not to be juſtificd : 
Nor has he ſpoke againſt this Law; but if he had, 
ſurely he had been puniſhable in the ordinary 
Methods of Juſtice, and not in a Proceeding of 
this Nature, 

As to the next Head, that is, as to that Part of 
the Charge about thundering out Auatbema's; the 
Diſcourſe is general, and not determined to any 
Perſons, nor pointed at the Diſſenters, but proper- 
ly intended againſt Irreligion; and the Sentence 
that he dares any Power on Earth to reverſe, is ſuch, 
and ſuch only, as is ratified in Heaven, He believes 
ſome Sentences of the Church to be ratified in 
Heaven ; and if that Sentence which is pronounced 
here on Earth, be ratified in Heaven, it is, beyond 
all Diſpute, out of the Power of Man to reverſe 
it. He ſuppoſes ſome Perſons exempt from Pu- 
niſhment by particular Laws, may yet, by the Law 
of Chriſt, be liable to ſuch a Sentence : But from 
hence, or his Anſwer to the Articles, to draw a 
Concluſion, that he aſſerts the State had not 
Power to reverſe the Sentence of the Spiritual 
Court, (of which there can be no doubt, but that 
the Legiſlature has ſuch a Power) or that the Legi- 
ſlature is guilty of Blaſphemy, (as has been object- 
ed by one of the Gentlemen Managers) is neither 
true Reaſon nor Logick. 

That Schiſm is a Sin puniſhable by the Laws of 
the Church, will not be diſputed, if it be a Sepa- 
ration without a juſt Cauſe; and how far this is 
ſuch a Separation, or that the Act of Parliament 
hath taken away this Schiſm, this Sin, we ſubmit 
to your Lordſhips. 


Mr. Pbipps. 


Lords, We are come now to the 

ſecond Article, and we humbly 
apprehend, ſhall give your Lordſhips as full Satiſ- 
faction of the Doctor's Innocence, as to that Crime 
charg'd in this Article, as we hope we did as to 
thoſe contain*d in the firſt Article. 

As to that Part of the ſecond Article which ſays, 
That the Doftor does ſuggeſt and maintain, that the 
Toleration granted by Law is unreaſonable, and the 
Allowance of it unwarrantable : He conceives there 
is nothing in his Sermon can warrant that Charge. 
The Toleration Act is not what the Doctor finds 
Fault with, but the Perſons that abuſe it; and I 
beg Leave to ſay, that the ill Uſe which is made of 
it, is unreaſonable and unwarrantable. But, that 
the Doctor aſſerts the Toleration itſelf to be un- 
reaſonable, or the Allowance of it unwarrantable, 
will appear to be a great Miſtake, when the Para- 
graphs in the Doctor's Sermon, upon which this 
Article is founded, are conſider'd. 


5 D My 
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My Lords, The firſt Paſſage is in Page the 8th, 
where the Doctor ſays thus: If upon all Occafions 
to comply with the Diſſenters, both in publick and 
private Aﬀairs, as Perſons of tender Conſciences and 
Piety, to promote their Intereſts in Elections, to ſneak 
to them for Places and Preferment, to defend Tolera- 
tion and Liberty of Conſcience, and under the Pretence 
of Moderation, to excuſe their Separation, and lay 
the Fault upon the true Sons of the Church for carry- 
ing Matters too high, & c. Theſe are ſome of the 
Characters which the Doctor gives of Falſe Bre- 
thren: But, is there any Thing in this Paſſage 
chat avers Toleration to be unreaſonable, or the 
Allowance of it nnwarrantable ? 

Page the roth, the Doctor hath theſe Words, 
which were urged to prove this Article : Our Con- 
ſtitution, both in Church and State, has been ſo ad- 
mirably contrived, with that Wiſdom, Weight and 
Sagacity, and the Temper and Genius of each, ſo ex- 
attly Suited and ModelPd, to the mutual Support and 
Afſuſtance of one another, that *tis hard to ſay, whe- 
ther the Dotirines of the Church of England contri- 
eute more to authorize and enfore our Civil Laws, 
or our Laws to maintain and defend the Doctrines of 
our Church. The Natures of both are ſo nicely cor- 
reſpondent, and ſo happily intermixed, that *tis almoſt 
impoſſible to offer a Violation to the one, without 
breaking in apon the Body of the other. So that in 
all thoſe Caſes before mentioned, whoever preſumes to 
innovate, aller, or miſrepreſent any Point in the Ar- 
ticles of the Faith of our Church, ought to be arraignd 
es a Traitor to the State; Heterodoxy in the Dec- 
trines of the one, naturally producing, and almoſt ne- 
ceſſarily inferring Rebellion and High Treaſon in the 
other ; and conſequently a Crime that concerns the 
Civil Magiſtrate as much to puniſh and reſtrain, as 
the Ecclefraſtical, Can this be meant of the Tole- 
ration? Is the Toleration fo much as mentioned 
here ? Does he not here ſpeak againſt ſuch as inno- 
vate, alter, or miſrepreſent the Articles of our 
Faith? Is there any Innovation, Alteration, or 
Miſrepreſentation of any Article of our Faith by 
the Proteſtant Diſſentc', ? The Diſſenters do not 
differ from us in Matters of Faith, but in Matters 
of Form and Ceremony; if they differ'd from us 
in Matters of Faith, they would be Hereticks, and 
Hereſy was never intended to be tolerated by the 
Act doe) 1 — And therefore what the Doctor 
fays in this Paragraph, can never be taken to be a 
Reflection on the Toleration. 

I ſhall next humbly offer to your Lordſhips Con- 
ſideration another Clauſe, which was cited by the 
Gentlemen of the Houſe of Commons to ſupport 
this Article, which is Page 14. where 'tis ſaid, 
Theſe Falſe Brethren in our Government, do not ſingly, 
and in private, ſpread their Poiſon, but (what is 
lamentable to be ſpoken) are ſuffer*d to combine into 
Bodies, and Seminaries, wherein Atheiſm, Deiſm, 
Tritheiſm; Socinianiſm, with all the hellifſh Princi- 
ples of Fanaticiſm, Regicide and Anarchy, are openly 
profeſi*'d, and taught, to corrupt and debauch the 
Youth of the Nation, in all Parts of it, down to Po- 


ſerity, to the preſent Reproach, and future Extirpa- 


tion of our Laws, ahd Religion. Certainly the To- 
leration was never intended to indulge, and cheriſh 
Tuch Moyfters and 4 wo in our Boſom, that ſcatter 
their Peſtilence at Noon-day, and will rend, diftraft, 


and confound, the firmeſt and beſt ſettled Conſtitution 
in the World. Is there any Thing in this Clauſe 
that can maintain this Article? The Doctor ſays, 
Certainly the Toleration was never intended to 
indulge and cheriſh ſuch Monſters, and Vipers 


in our Boſom, as Atheiſts, Tritheiſts, Socini 
Sc. And the Doctor is well warranted in fayin 
that, becauſe thoſe enormous Crimes are partices 
larly excepted in the Act of Toleration, and for 
this we refer to the Act itſelf. 

The next Clauſe that was urg'd to maintain 
this Article is in the 16th Page, where the Doctor 
expreſſeth himſelf in theſe Words: But fince thi; 
Model of an univerſal Liberty and Coalition fail, 
and theſe Falſe Brethren could not carry the Coney. 
ticle into the Church, they are now reſolv'd to bring 
the Church into the Conventicle, which will more plau- 
fibly and ſlily effect her Ruin: What could not be 
gaind by Comprehenſion and Toleration, muſt be 
brought about by Moderation and Occaſional Confor- 
mity; that is, what they could not do by open Vis. 
lence, they will not fail by ſecret Treachery to ac- 
compliſh. If the Church can't be pullid down, it may 
be Bloton up; and no Matter with theſe Men hom 
'tis aeftroy'd, ſo that it is deftroy'd. Does this ſug- 
geſt the Toleration to be unreaſonable, or the Al- 
lowance of it unwarrantable ? It rather excuſes it 
from having hurt the Church.: For he fays, „at 
could not be gain'd by Toleration, muſt be broughy 
about by Moderation and Occaſional Conformity; fy 
that the Injury which is done to the Church is 
aſcribed by him to ſome other Cauſe. Thus your 
Lordſhips obſerve there is not any Paſſage in the 
Doctor's Sermon, whereby he ſuggeſts that the To- 
leration granted by Law is unreatonable, or the Al- 
lowance of it unwarrantable, and conſequently no 
Foundation for this Article, unleſs it is to be ſup- 
ported by Inferences contrary to the Doctor's ex- 
preſs Words: For the Doctor in his Sermon, Pag. 
20. ſays, I would not here be underſtood, as if I in- 
tended to caſt the leaſt invidious Reflection upon that 
Indulgence the Government has condeſcended to give 
them, which I am ſure all thoſe that wiſh well to our 
Church are very ready to grant to Conſciences truly 
ferupulous ; let them enjoy it in the full Limits the 
Law has preſcrib'd. By which 'tis evident, he al- 
lows the Indulgence given by the Act to Diſſenters, 
and is very far from ſuggeſting, that it is uunreaſon- 
able, or the Allowance of it unwarrantable. He 
wiſhes with all his Heart they may enjoy it in the 


full Limits of the Law. And therefore if there be 


any other Expreſſions concerning Toleration, which 
may ſeem to carry a dubious Senſe, *tis humbly con- 
cerv*d they ought not to be apply*d to the Exemp- 


tion granted by Law, but will be ſo interpreted as 


may conſiſt with his avowed Approbation of that 
Law. For in all Writings, ſuch Expoſition is to be 
made, that one Part may not contradict or be in- 
conſiſtent with the other, But to ſtrain the Senſe of 
any ambiguous Clauſe, and to put ſuch a Conſtruc- 
tion upon it, as to make 1t contradict a plain and 

ſitive Aﬀertion in the ſame Writing, was never al- 
ow'd, and I am ſure will not be permitted by your 
Lordſhips, who have ſhew*d ſuch a juſt Abhorrence 
of ſtrain'd and foreign Inſinuations and [nnuernds?s. 
And therefore where he tems to blame thoſe who 
defend Toleration, he cannot be thought to con- 
demn the Indulgence granted by Law, becauſe he 
hath in ſuch poſitive and expreſs Terms allowed and 
approved of it. . 

But it muſt have ſome other Meaning, and I 
think his Meaning is very plain. For by condemn- 
ing ſuch as defend Toleration, *tis evident, he means 
ſuch as maintain, that the Act of Indulgence is 4 
Juſtification of their Separation, and excuſeth them 
from the Sin of Schiſm : For the Defence of Tole- 
ration, and Excuſe of Separation, are mentioned in 

| one 
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one and the ſame Clauſe of the Sentence, and in one 
and the ſame Branch of their Character of Falſe 
Brethren, So that the true and genuine Senſe of 
what he hath faid in his Sermon concerning Tole- 
tion is, . 
5 1. That he intirely approves of the Exemption 
by the Act of Indulgence of Proteſtant Diſſenters 
from the ſeveral Penalties inflicted by the ſeveral 
Statutes for their eee 
2. That tho? they are exempt from the Penalties, 
et that does not excuſe their Separation from the 
Sin of Schiſm in foro Conſcientiæ. And is the Doctor 
alone in this Notion ? Is he not juſtified in it by 
the Opinion of many learned Men, who have writ 
on that Subject? Nay, I appeal to your Lordſhips, 
whether it be not the concurrent Opinion of the 
greateſt Part, if not all the learned Men of our 
Church at this Day. 

And ſince the Act of Uniformity is in Force, and 
is not repeal'd or enervated by the Act of Indul- 
gence, — the Doctrine and Worſhip of the 
Church of England is the eſtabliſn'd Religion of 
this Kingdom, whether a Separation from the 
Church, ſince the Act of Indulgence, is not as 
much a Schiſm in foro Conſcientiæ, as it was before, 
is humbly ſubmitted, 

But ſuppoſe that Separation from the Church by 
Diſſenters, ſince the Act of Indulgence, ſhould not 
be thought a Schiſm, yet he having the Opinion 
of ſo many learned Men of his Side, his Aſſertion 
cannot be ſaid to be wicked, malicious, and ſedi- 
tious, nor to be ſo high a Crime and Miſdemeanor, 
as to be the ſubject Matter of an Impeachment. 

But the Paſſages in the Doctor's Sermon, which 
are ſuppoſed to condemn the Toleration, or to re- 
flect on the Diſſenters, are open to another plain and 
natural Conſtruction. For ſince he poſitively, and 
in expreſs Terms, allows Liberty of Conſcience to 
Conſciences truly ſcrupulous, and which are inti- 
tled to the Benefit of the Act: Where he condemns 
or ſpeaks againſt Toleration, it muſt be intended as 
to ſuch Diſſ-nters who are not intitled to the Bene- 
fit of the Act, but are excepted out of it: And 
thoſe are ſuch as by Printing or Writing deny the 
Trinity, ſuch as do not come to ſome Aſſembly of 
Religious Worſhip allowed by that Act; and no Aſ- 
ſembly of Religious Worſhip is allow'd by that Act 
till the Place of meeting be certified to the Biſhop, 
Archdeacon, or Juſtices at the Quarter-Seſſions, and 
recorded, and a Certificate thereof given: And, 
what Multitudes frequent Religious Aſſemblies 
which are not allow'd by that Act? Nay, how few 
Religious Aſſemblies are qualified according to the 
Act? What vaſt Numbers go to no Religious Wor- 
ſhip at all? And how many there are who deny the 
ſecond Perſon of the Trinity, is too evident: And 
againſt every one of theſe, all the Laws for fre- 
22 Divine Service on the Lord's Day are 

ill in Force, by the expreſs Words of that Act. 
Therefore all thofe who defend a general Tolera- 
tion, who maintain that the Act extends to all ſuch 
Diſſenters, are juſtly cenſur'd by the Doctor; and 
all the Expreſſions in the Doctor's Sermon againſt 
Toleration muſt be intended againſt thoſe excepted 
in the Act, ſince he ſo expreſly approves the Indul- 
gence allow'd to thoſe that conform to the Terms 
preſcribed by the Act. 


My Lords, As to that Branch of this ſecond 


Article, which charges the Doctor with aſſerting, 

That Queen Elizabeth was deluded by Archbiſhop 

Grindall to the Toleration of the Genevian Diſcipline ; 

N be not warranted in this Aſſertion, is 
ol. V. 
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humbly ſubmitted to your Lordſhips, when tis con- 
ſider'd, That Archbiſhop was once in the higheſt 
Eſteem with the Queen, She made him Biſhop of 
London, then Archbiſhop of York, and afterwards 
promoted him to the See of Canterbury; and that 
after this he was in Diſgrace; and died in her Ma- 
jeſty's Diſpleaſure, cannot be deny'd. The Reaſon 
aſſign'd for his Diſgrace was, that he was a great 
Encourager of unlawful Conventicles; or Prophe- 
ſyings, as they were then called. Whether that 
Charge againſt him was true, or whether it was 
only a falſe Suggeſtian of the Earl of Leicefter, to 
remove him from the n's Favour, I will not 
preſume to determine. The learned Manager 
who ſpoke firſt to this Article, was pleaſed to ac- 
quit the Archbiſhop, and lay the Fault upon the 
Queen; though, whoever reads Calvin's and Beza's 
Letters to him, when Biſhop of London, whoever 
reads Queen Elizabeth's Letter to the Biſhops, da- 
ted the third of May, 1577, and the Archbiſhop's 
own Letter to the Lords of the Council the 25th 
of November, 1577, will be fully ſatisfied that he 
was not innocent ; for he confeſſes he was com- 
manded by the Queen and Council to ſuppreſs the 
Propheſyings, and that he refuſed, and could not 
comply with that Command; and acknowledged it 
to be an Act of great Clemency in her Majeſty, 
that ſhe carried her Reſentment no higher. So, I 
think, that pious good _ is intirely acquitted 
by the Archbiſhop himſelt. 

All Hiſtorians admit, that in his Time the Puri- 
tans were very numerous, and their Party very 
ſtrong z and it is evident they grew ſo dangerous, 
that the Statute of the 325th of Elizabeth was made 
to ſuppreſs their Conventicles, and compel them to 
come to Church. And at his Death the Afﬀairs of 
the Church were in ſo great Confuſion, that his 
Succeſſor, Archbiſhop }þ:rgift, was put to great 
Trouble to check that growing Faction, and reduce 
Things into good Order again. If therefore the 
Doctor was of Opinion the Puritans receiv*d too 
great Encouragement by the Countenance of that 
great Man, and if it was his Zeal for the Church, 
and the Reſentment he had that it ſhould receive any 
Prejudice by the Connivance of one at the Head of 
it, thar provoked him to uſe a harſh Expreſſion of 
that Archbiſhop, *tis humbly to be hoped that is 
not a ſufficient Ground for an Impeachment of High 
Crimes and Miſdemeanors. 

The Gentleman that ſpoke firſt to this Article, 
was pleas'd to admit, that what the Doctor ſaid in 
relation to that Archbiſhop, was not an offence, 
as it was a Reflection on the Archbiſhop ; but that 
uſing ſuch Expreſſions of the Archbiſhop for his 
Moderation to the Puritans, was a Reflection on 
the late Act of Toleration granted to Proteſtant Diſ- 
ſenters; and that calling the Proſecutions againſt 
the Propheſyings in Queen Elizabeth's Time Whole- 
ſome Severities, is an Encouragement to uſe ſuch 
Severities againſt the Proteſtant Diſſenters now. 

Can what was done in Queen Elizabeth's Time 
reflect on the Toleration? Can calling the Proſe- 
cutions by Queen Elizabeth againit ſuch as fre- 
quented Conventicles againſt the Law, and for which 
there was no Toleration ; I ſay, can the calling ſuch 
Proſecutions Wholeſome Severities, reflect on this 


Toleration granted by Law? Or can it encourage a 


Proſecution againſt the Diſſenters, who are intitled 


to the Benefit of the Toleration, and are exempt 


from the Penalties of the Laws ? 
The only Thing that can be inferr*d from what 
the Doctor ſays, in relation to the Wholeſome Se- 
5 D 2 verities 
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verities is, That he intended to excite the Magi- 
ſtrates to put the Laws in Execution againſt ſuch 
Diſſenters as were excepted out of the Act of Tole- 
ration; and I am ata Loſs to find how that can 
make him an Offender. For ſurely the Parliament 
never intended that any Perſon ſhould have the Be- 
nefit of the Act of Toleration, that did not com- 
ply with the Terms and Conditions of it: And 
therefore when the Doctor preſſeth the Execution of 
the Laws againſt ſuch as are not intitled to the Be- 
nefit of the Act, he ſeems to me rather to Vindicate 
than Reflect upon the Toleration. Great Offence 
hath been taken at the Words Wholeſome Severities 
in the Doctor's Sermon; yet my Lords, I cannot 
think the Word Wholeſome an improper Epithet for 
the Severities uſed by Queen Elizabeth againſt the 
Puritans; for Faction was then in its Infancy, Schiſm 
did but juſt begin to diſturb the Church; and by 
the Severities of the Laws that were put in Execu- 
tion, and the Courage, Learning, and Prudence of 
Archbiſhop Whitgift, a Stop was put to them. 
And, I preſume, ſuch Severities as ſuppreſs'd theſe 
bold and daring Crimes in their Infancy, may be 
called I holeſome without a Catachrefis ; and can 
never be conſtrued to be a Suggeſtion, that the 
Toleration now granted by Law 1s unreaſonable, or 
the Allowance of it unwarrantable. 

As to that Part ot the Second Article, which 
chargeth the Doctor with maintaining, That it is the 
Duty of Superior Paſtors to thunder out their Ecclefi- 
aſtical Anathema's againſt Perſons intitled to the Be- 
nefit of the Tolera!ion : The Doctor humbly appre- 
hends there is nothing in his Sermon can be a juſt 
Foundation for that Charge. 

The Sermon hath this Sentence, Page 25. Let 
our Superior Paſtcrs ds their Duty, in thundering out 
their Ecclefiaſtical Anathema's; and let any Power on 
Earth dare reverſe a Sentence ratified in Heaven, This 
is an intire and independent Sentence, that doth 
not relate to any particular Perſon, or any particu- 
lar Crimes, and does not mention the Perſons in- 
titled to the Benefit of the Toleration. 

Nor can it be imagi that he ſhould deſire Ana- 
thema*s to be thundered out againſt ſuch Perſons 
who he wiſheth may enjoy the Toleration in the 
tull Limits the Law hath preſcrib'd. But the Ana- 
tlema's muſt be intended to be againſt the Works 
of Darknels, Atheiſm, Prophaneneſs, Faction, and 
other enormous Crimes which are mentioned in the 
preceding Part of this Sermon, ſince it is not ap- 
_ plied by him to any particular Sins or Offences, 

The thundering Anathema*s, is declaring thoſe 
Judgments which are denounced in Scripture againſt 
Sin. And he deſires the Superior Paſtors of the 
Church to thunder out theſe Anathema*s, becauſe 
the greater the Authority is of the Perſon that de- 

clares theſe Judgments, the greater Influence the 
_ like to have upon the Perſons guilty of ſuc 
ins. 

But if he had deſir'd Anathema*s, or Excommuni- 
cations, (as they would inter) ſhould be thundered 
out againſt Diſſenters, yet it muſt be intended only 
againſt ſuch as are not intitled to the Benefit of the 
Tolcration; and ſince the Act of Indulgence leaves 
ſuch Perſons open to the Laws, it cannot be a Crime 
in the Doctor to preſs the Execution of the Laws 
againſt them, | 

For not to accept of the Toleration on the Terms 
offer'd by the Act, is what the Doctor calls hoiſting 
the Toleration into an Eftabliſhment, in deſpite of the 
Act, and ſetting up a Toleration of their own in 
Defiance of it. a 
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As to the laſt Part of the Second Article, which 
charges, that the Doctor in/ol-ntly dares and defies 
any Power on Earth to reverſe ſuch Sentences, which 
Sentences are there inſinuated to be the Sentences, 


or Anathema*s, given and thundered out by Superior 


Paſtors; there are no ſuch Words in the Doctor”; 
Sermon: For, the Doctor's Words are, Let any 
Power. on Earth dare reverſe a Sentence ratified in 
Heaven. So that the bare Recital of the Doctor's 
Expreſſion, is a ſufficient Confutation of that Part 
of the Article. 

For, if the Judgments or Anathema's denounced 
by Superior Paſtors againſt Sin, are ſuch as are de- 
nounced againſt ſuch Sins in Scripture, ſuch Senten- 
ces may truly be ſaid to be ratified in Heaven: And 
if ſo, then no one can dare to think, that ſuch Sen- 
rences, ſo ratified in Heaven, can be reverſed by all 
the Powers on Earth united together. And there- 
fore, the Doctor hopes it will not be thought Info. 
lence, or a High Crime or Miſdemeanor in him, to 
aſſert what he conceiv*d would be Blaſphemy in any 
one to deny. This is what I humbly offer to your 
Lordſhips Conſideration on this Article, 


Mr. Dee. Y Lords, I humbly beg the Favour 
of a few Words on this Article. 

It is divided into Three Parts. The firſt is concern- 
ing Toleration; the Charge againſt the Doctor is, 
That he has reflected on the Toleration as it is Eſta- 
bliſhed by Law. I crave Leave to take Notice, that 
on conſidering the whole Sermon, there are two di- 
ſtint Tolerations mentioned in it; a Toleration 
that is Legal, (for fo I call the Act of Indulgence) 
and a Toleration that is general; and we think thac 
Diſtinction, well obſerved, will clear the Doctor 
of any Crime in this Particular. Where he reflects 
on Toleration, it is not the Legal Toleration, but 
the general; and if it will bear this Conſtruction, 
— will not put the other upon it; for where he 
taken Notice of a Legal Toleration, (which he 
hath done only in one Place of his Sermon) he is for 
extending it to the utmoſt Bounds; his Words are 
theſe, I would not here be miſunderſtood, as if I in- 
tended to caſt the leaſt invidious Reflection upon that 
Indulgence the Government hath condeſcended to give 
them; which I am ſure all thoſe that wiſh well to our 
Church, are very ready to grant to Conſciences truly 
Scrupulous ; let them enjoy it in the full Limits the 
Law hath preſcribed, But where he ſpeaks againſt 
Toleration, it is a Toleration of ſuch enormous 


Crimes, as are not fit to be tolcrated in any Chri- 


ſtian Nation. 

As to the Second Part of the Article, for reflect- 
ing on Archbiſhop Grindal, and thereby reflecting 
on the Toleration, it was given up on the other 
Side; and admitted, that, whether True or Falſe, 
it was not material, and then ſurely that will hard- 
ly amount to a Crime. But, we ſhall be ſo far from 
giving up that Point, that we ſhall ſhew he was 
Falſe to the Church at that Time; and it was a 
Crime in him, to give up the Diſcipline of the 
Church. No Laws were then made to indulge any 
Separation : And for the Head of the Church, un- 
der the Queen, to give up the Diſcipline of the 


Church, was a high Crime in him; and though it 


may be thought harſh, will bear the true Term of 
a Falſe Brother. a 

As to the Third Part of the Article, the thunder- 
ing out Anathema“ s, I would beg Leave to read that 
Part of the Doctor's Sermon, which, I hope, ſhall 


not be applied to thoſe that are within the Legal 
Toleration. Schi/m and Faction are Things of im. 


pudent 
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pudent and incroaching Natures, they thrive upon 
Conceſſions, take Permiſſion for Power, ami advunde 
„ Toleration immediately into an Eſtabliſhment : (1 
hope the Diſſenters will not take theſe Characters on 
themſelves: ) And are therefore to be treated like 
ging Miſchief's, or infectious Plagues, &c. Pre- 
ſently after follows, Let our Superior Paſtors, do 
their Duty, in thundering out their Eccleſiaſtical Ana- 
thema's 3 and let any Power on Earth dare reverſe 
7 Sentence ratified in Heaven. Now, my Lords, 
would beg Leave to ſay, that this is only Advice; and 
altho! the Doctor may be accounted pretty Pert, 
to give Advice to his Superior Paſtors, that they 
ought to thunder out Anathema's ; yet this cannot 
be conſtrued to extend to them that are deſcribed in 
the Act of Toleration, thoſe that could not con- 
form to ſome Ceremonials by reaſon of Scrupulous 
Conſciences, theſe could not be called Factions, 
but is meant of other People deſcribed in the Ser- 
mon, Bur if the Doctor had adviſed to thunder 
out Anathema*s againſt Diſſenters; ( ſuppoſing, 
but not granting it) the Queſtion would come to 
mis Point, whether he was decetved in Point of 
Judgment or no: For, if they were Schiſmaticks 
before; the Schiſm remains the ſame, notwithſtand- 
ing the Toleration; and if it was Sin before the Act 
of Toleration, it is ſo ſtill, notwithſtanding the 
Act; and then his Advice to the Superior Paſtors, 
is, to do that which js, (with Submiſſion) their 
Duty to do, 'till prohibited by the Temporal Courts. 
My Lords, I ſhall mention one Caſe, that will 
new you, that it is ſtill Schiſm to ſeparate from 
the Church, and that it is the Duty of Diſſenters 
to Communicate with the Church. That was the 
Caſe of one Mr. Larwood : In Hillary Term, ſexto 
of King William. An Information was exhibited 
againſt him, for refuſing to take upon him the Of- 
ce of Sheriff of the City of Norwich ; he pleads 
he had not taken the Sacrament in Twelve Months; 
the Attorney replied, that he ought to have done it. 
He rejoins, that he was a Proteſtant Diſſenter, and 
was excuſed by the Act for Toleration. There were 
two Points in the Caſe; the firſt was, whether it 
appear*d by the Information that the Defendant was 
duly elected; the other, whether the Plea in Bar 
was good, (for the whole Court held, that the Re- 
joinder was a Departure from the Bar, and that the 
Replication was inſufficient) ; ſo that Judgment was 
to be given upon the Information, and the Plea in 
Bar. Samuel! Eyre, Juſtice, was of Opinion with 
the Defendant as to both Points; my Lord Chief 
Juſtice Holt, and Mr. Juſtice Giles Eyre, were of 
Opinion againſt him as to both Points, and held the 
Bar to be inſufficient, becauſe it was only excuſing 
of one Fault by another, which no Man ſhall be 
admitted to do; and they held, that the Duty of 
Communicating with the Church remain*d notwith- 
ſtanding the Act of Toleration : And I ſubmit it to 
your Lordſhips Conſideration, whether, if it be a 
Duty to Communicate with the Church of England, 
it be not Schiſm to Separate from it. My Lords, 
I ſhall ſay no more to this Article, but ſubmit it to 
your Lordſhips. 
Dr. Henchman. Y Lords, We are now endea- 
vouring to defend Doctor Sa- 
cheverell againſt the Charge contain'd in the Second 
Article of Impeachment, in the two firſt Clauſes of 
which he is ſaid to ſuggeſt and maintain, That the 


Toleration granted by Law is unreaſonable, and the 


Allowance of it unmwarrantable : And to aſſert, That 
be is a Falſe Brother with Relation to God, Religion 


and ibe Church, who defends Toleration and Liberty 
of Conſcience, But it has not been faid by any ot 
the Learned Managers on this Head, that either of 
thoſe two Branches of this Article are expreſly deli- 
vered in any Part of the Sermon preached at St. 
Paul's; but what is no where affirm'd, is ſaid to be 
ſuggeſted, and this Charge is maintained by Infe- 
rences only, - becauſe there is no plain poſitive Pro- 
poſition that it can be ſupported by. | 

My Lords, It is humbly hop'd, That if an Infe- 
rence may be allowed as Proof to accuſe him, an 
open Declaration will be heard in his Defence: If 
what another Man makes him ſay be thought Ground 
enough for an Accuſation, then certainly What ke 
himſelf openly declares will he efteemed ſomething 
more than a dry Caution, and have its due Weight 
with your Lordſhips in his Vindication. I would 
therefore beg Leave to read a Paſſage where he 
explains himſelf, and plainly declares what his 
Thoughts are concerning the Indutgence granted by 
Law: This Paſſage is in the twentieth Page, where 
ſpeaking of ſome wholſome Severities ufed in former 
Reigns, he adds, I would nat here be miſunder/#20d, 
as if 1 intended to caſt the lbaſt invidicus Reflection 
upon that Indatgence the Government has condeſcended 
to Fr, them, cobich I am ſure all thoſe that wiſh 
well to our Church are very ready to grant to Cen- 

ſciences truly ſcrupulous ;, let em enjoy it in the full 
Limits the Law has preſcribed. 

My Lords, theſe Words are plain and expreſe, 
and not capable of being miſconſtrued or miſunder- 
ſtood : hether thoſe Learned Gentlemen, who 
have applied ſome Parts of this Sermon to Purpoſes 
directly oppoſite to this plain Declaration, hive 
miſunderſtood or miſconſtrued thoſe Paſſages, muſt 
be ſubmitted to your Lordſhips Judgment; but it 
ſeems hardly reconcileable, that the fame Perſon in 
the ſame Diſcourſe ſhould declare, That all who 
wiſh well to the Church are ready to grant Indul- 

ence to Conſciences truly ſcrupulous z and at the 
me time maintain, That ſuch Toleration is un- 
reaſonable, and the Allowance of it unwarrantable; 
that he ſhould deſire it may be enjoy'd in its full 
Latitude, and yet aſſert that he is a Falſe Brother 
that defends it. 

My Lords, This ſeeming Difficulty will be eaſily 
reconciled, by conſidering who thoſe Perſons are 
who are deſigned to be eaſed by the Act of Exem- 
ption, and who the Falfe Brethren are, deſcribed 
by Doctor Sacheverell in this Sermon. 

That AR, in the Preamble, is ſaid to be intended 
for the Eaſe of ſcrupulous Conſcicuces; one S:tt of the 
Falſe Brethren, mention*d in the Sermon, are Men 
of 10 er. at all; whether Diſſenters, or ſuch 
as profeſs themſelves with Zeal to be of the eſta- 
bliſhed Church, but yet break her Communion by 
not obeying her Precepts. | | 

That Act was intended for ſuch only, as qualify 
themfelves according to the Directions laid down 
in that Act; the Falſe Brethren which the Doctor 
every where ſpeaks of are ſuch, and ſuch only, as 
neither qualify themſelves according to that Act, 
nor think themſelves ſubject to the Penalties of 
former Acts. 

This Act was intended in favour of ſuch as either 
ſubſcribe che Articles of Religion, excepting only 
the thirty fourth, thirty fifth and thirty ank ſome 
Part of the twentieth, and that Part of the twenty 
ſeventh which relates to Infant-Baptiſm ; of elſe for 
ſuch as ſubſcribe a Profeſſion of their Chriſtian Be- 
lief in theſe Words 4% Faith in God the 
Father, and in Jeſus ift his Eternal Sen the 


true 


758 184. The Trial of Henry Sacheverell, D. D. 


true God, and in the Holy Spirit, one God bleſſed for 

evermore ; and do acknowledge the Holy Scriptures of 

the Old and New Teſtament to be given by Divine In- 

ſpiration. Theſe are the Qualifications required of 

"4 as will intitle themſelves to the Benefit of this 
ct. 

On the other hand, the Falſe Brethren deſcribed 
by Doctor Sacheverell, are Atheiſts, Deiſts, Tritheiſts, 
Socinians, Revilers of the Holy Scripture, and ſuch 
like. Are not Men of theſe Opinions Falſe Bre- 
thren, with Relation to God and Religion? Or ſhall 
ſuch Men be ſuffered to cover themſelves under the 
Protection of an Act of Parliament, deſigned only 
for the Eaſe of ſcrupulous Conſciences, That there 
are Men among us of theſe Principles, will be but 
too viſible, from a Paſſage or two, which I beg 


| Leave to lay before your Lordſhips from Books 


lately publiſh'd. 

The firſt which I ſhall mention, is intitled, 4 
brief but clear Confutation of the Trinity: If the 
Title itſelf has not given too much Offence to your 
Lordſhips, I will proceed to look into the Book it 
ſelf; and in the Ninth Page there is this Propoſi- 
tion laid down, The Divinity attributed to the Son 
and Holy Ghoſt is unſcriptural and idolatrous; and in 
Page the Tenth he goes on in theſe Words, This 
one Fundamental Falſe Principle, as well with Jews 


and Turks, as Heathens, has done more Miſchief to 


Chriſtianity than all other Errors beſides, Theſe are 
ſuch bare-fac*d Blaſphemies as muſt make every 
Man's Ears tingle that hears them; and the Reſpect 
which is due to your Lordſhips, and this Aſſembly, 
makes me forbear inſtancing any Thing more from 
this Author : But he does not ſtand alone ; out of 
many more of the like Sort I ſhall mention but one 
only, and | | 

This is a Book, intitled, The Rights of the Chri- 
ſtian Church; and the Author, in p. 108, lays down 
this Doctrine. 

Among Chriſtians one no more than another can be 
reckoned a Prieſt, And a little after, The Clerk 
has as good a Title to the Prieſthood as the Parſon. 

Thus, my Lords, theſe two Men ſtrike off our 
whole Religion at once; the Fundamental Doctrine 
of our Faith is deſtroycd by the firſt of *em; and 


the Miniſters, who are to ſupport and defend that 


Doctrine, are ſet aſide by the other. 

If theſe and ſuch like Opinions have any where 
prevailed, is it not high time that ſome wholſome 
Severities were uſed to {top the growing Contagion ? 


Or, if the Superior Paſtors of the Church ſhould 


thunder out their Eccleſiaſtical Anathema's againſt 
the Authors and Abettors of ſuch horrible Blaſphe- 
mies, by what Conſtruction can this be ſaid to be 
done againſt Perſons intitled to the Benefit of the 
Toleration ? 

But, my Lords, there is one Paſſage in this Ser- 
mon, which has been urg*d by the Learned Managers 
on this Head with more than ordinary Force, and 
as a direct Breach and Inſult upon the Toleration ; 
with your Lordſhips Patience, I ſhall endeavour to 
ſet that Paſſage in a true Light. It is in the Eighth 
Page: Sould any one, out of Ignorance or Preju- 
dice to the antient Rights and eſſential Conſtitution of 
the Catholict Church affirm, that the Divine Apoſto- 
lick Inſtitution of Epiſcopacy is a novel Doctrine, not 
[ufficiently warranted by Scripture, and that it is in- 
different, whether the Church be governed by Biſhops 
or Preſbyters ; is not ſuch an one an Apoſtate from 
his «wn Orders? 

It was ſaid, my Lords, that all thoſe Diſſenters 
who do not acknowledge the Divine Right of Epiſ- 


9 Ann 
copacy, and are therefore ſpecially exem 1 
AR of Indulgence from Subſcribing — of 2 
Articles of Religion, and who are immediately um- 
der the Protection of that Act, are yet, in the End 
of this Paragraph, charged with being Falſe Bre- 
thren, where he prays, That God would deliver 

from all ſuch Falſe Brethren. 9 

But, my Lords, it is plain, that theſe Word; 
are not meant, nor can be conſtrued, generally of 
Diſſenters, who deny the Divine Inſtitution of Epic. 
copacy; but are intended peculiarly of ſuch Pertons 
as have themſelves been Epiſcopally ordain'd; the 
firſt of theſe cannot be ſaid to be Apoſtates from 
that Doctrine which they never owned, nor Suh. 
ſcribed to; the latter, who could not be admitted 
to their Orders *till they had ſubſcrib'd the receiy'g 
Doctrine of our Church, are the only Perſons who 
can be ſaid to be Apoſtates from their own Orders 
if they deny that Divine Inſtitution, by which they 
themſelves had been Ordain'd, and conſequently 
the only Perſons that are intended in this Paſſage, 
and term*d Falſe Brethren, : 

My Lords, I ſhall not preſume to ſay, what 
the Duty of the Superior Paſtors of the Church is, 
when our Religion and Diſcipline is invaded by 
Atheiſts and Schiſmaticks, much leſs to determin- 
what Sentences juſtly paſoꝰ by them on Earth, may 
be ratify'd in Heaven, Thus much I hope I may 
ſay without Offence, That the Spiritual Power of 
Church-Paſtors, is not derived from the Civil Ma- 
giſtrate, but from God; that one Branch of that 
Power is the cenſuring of notorious Offenders, and 
excluding them from the Communion of the Church; 
and that this has in all Ages, in Fact, and of Right 
too, been exerciſed by the Paſtors of the Church, 
by Permiſſion of the Civil Magiſtrate, The Reve- 
rend and Learned Bench of Biſhops well know, 
That before the Civil Magiſtrate did embrace the 
Chriſtian Religion, the Paſtors of the Church did 
inflict Spiritual Cenſures on Offenders, for doing 
ſuch Things as the Imperial Edit; did not only 
permit, but command; and this Power of inflicting 
Cenſures on Perſons exempted from Puniſhment by 
the Laws of the Land, has been always challeng'd, 
and is now exerciſed by the Reformed Churches 
abroad; and by the Rubrick of our own Liturgy, 
open and notorious Evil Livers are to be repell'd 
from the Lord's Table, until they have openly de- 
clar*d their Repentance and Amendment, 

We are told by the Learned Managers, That in 
caſe any Eccleſiaſtical Judge ſhould inflict an illegal 
Cenſure of Excommunication, the Temporal Courts 
may, and would ſoon give Relief, by tending forth a 
Prohibition. But, your Lordſhips will conſider, 
that there is a wide and maniteſt Difference betwixt 
an Excommunication founded upon a Proſecution in 
the Eccleſiaſtical Courts, and the pronouncing Cen- 
ſures purely Spiritual. The external coercive Ju- 
riſdiction of Eccleſiaſtical Courts being derived 
from the Laws of the Land, may, and is frequently 
by thoſe Laws reſtrain*d; but ſuch Reſtraint docs 
not hinder the Paſtors of the Church from exerciſing 
the Spiritual Power of the Keys, which they derive 
not from the Laws of the Land, but from the Initi- 
tution of Chriſt ; and therefore tho? it be providcl 
in the Act of Exemption, that Perſons king the 
Oaths, and making the Declaration in that Act 
mention*d, ſhall not be proſecuted in any Eccleſiaſti- 
cal Court for not conforming to the Church of Exg- 
land, yet it is not by that Act ex reſs'd or intended 
that Non - conformity to the Eſtabliſhed Church 
ſhould no longer be looked upon as Schiſm; N. 
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that Separatiſts may not, by the Paſtors of the 
Church, be pronounced Schiſmatical. If Separa- 
tiſts from the Church of England were guilty of 
Schiſm before the Act of Exemption, they are as 
much guilty of it ſince ; the Laws of the Land 
which require Conformity, being not by that Act 
repeald, tho* the Tranſgreſſors of thoſe Laws are 


releaſed from thoſe Pains and Penalties to which they 


were before obnoxious : But were the Laws of the 
Land which require Conformity to the Church of 
England expreſly or virtually repeaPd ; yet whilſt 
the Laws of God requiring Church-Unity, and for- 
bidding Schiſm, are uncancell'd, and remain in their 
full Force, thoſe who make cauſeleſs and unneceſ- 
fary Diviſions are ſtill guilty of Schiſm, and may, 
by the Paſtors of the Church be cenſur'd as ſuch. 

My Lords, I ſhall add but one Word in relation 
to Archbiſhop Grindal, not to diſturb his Aſhes, 
or blacken his Character, but to vindicate the Me- 
mory of that Glorious Queen, under whoſe Diſ- 
pleature he died. | 

It was ſaid, my Lords, that the true Ground of 
that Archbiſhop's Suſpenſion, was partly becauſe he 
would not give up his Manor of Lembeth to the 
Earl of Leiceſter, and partly becaufe he had cen- 
ſur'd one Julio an [talian for an illegal Marriage. 
Had theſe been the known Reaſons of his Suſpen- 
ſion, he would have had juſt Cauſe to complain 
loudly of that Cenſure; but without entring into 
the Secret Hiſtory of that Reign, I ſhall pur the 
whole Matter upon that Archbiſhop's own Senti- 
ments, both as to the Cauſe of his Suſpenſion, and 
the Juſtice of it. 

By the Account which is yet extant under his own 
Hand it appears, that there were in thoſe Days Men 
of a Fanatical Spirit that call'd themſelves Prophe- 
fers; that that Archbiſhop had been order*d by the 
Queen and Council to ſuppreſs ſuch Exerciſes within 
his Province, as contrary to the Laws of the Land, 
and the Eftabliſh*'d Diſcipline of the Church; but 
this Archbiſhop thought fir not only to delay, but 
abſolutely to refuſe to join in ſupprefling thoſe Exer- 
ciſes; and for this Diſobedience to the lawful Com- 
mands of his Sovereign he was ſufpended, 

My Lords, His own Words which he uſes upon 
this Occaſion are very remarkable, when he applies 
to the Council to intercede with her Majeſty to be 
reſtor'd to her gracious Favour, viz. 

And whereas I have ſuſtain'd the Reſtraint of my 
Liberty, and the Sequeſtration of my Furiſdiftion, 
now by the Space of Six Months; I am fo far from 
repining thereat, or thinking my ſelf injurioufly or 
hardly dealt wwithal therein at her Majeſty's Hands, 
that I do thankfully embrace, and frankly, with all 
Humility, acknowledge her Princely and Gracious 
Care and Clemency towards me, who having Authority 
end Power to have uſed greater and ſharper Severity 
czainſt me, and for good Policy and Example thinking 
't jo expedient, hath notwithſtanding dealt ſo merciful- 
„ mildly and gently with me. 

My Lords, In this Letter that Archbiſhop frankly 
icknowledges that he had given Offence, and was, 
or good Policy and Example, juſtly puniſhed 
her Majeſty ; but had it — n thet he — 
lulpended for not tamely parting with the Revenues 
of his See, or for pronouncing a Sentence in a Court 
0! Juſtice againſt an unlawful Marriage, there could 
have been no Reaſon for him to have acknowledged 
the Juſtice of his Suſpenſion ; neither could it be 
tor good Policy and Example expedient, that he 
ſhould be puniſhed for not alienating the Revenues 
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of his Church, or for not pronouncing Julio's Mar- 
riage with another Man's Wife lawful. 


Mr. Dodd. We ſhall ſpend a little of your Lord- 
ſhips Time in reading to this Head ; we ſhall only 
read the Toleration-Act, to ſhew the Exception in 
it; and offer the Archbiſhop's Letter to he Coun- 
cil; and the Queen's Letter to the Biſhops. We 
have the Letters of Calvin and Beza; but I believe 
we ſhall not have occaſion to read them, but only 
the other Three. The firſt is the Act of Tolera- 
tion. 


Clerk reads.) Anno Primo Gulielmi & Martz. 
An Af for Exempting their Majeſties Proteſtant 
Subjects, Diſſenting from the Church of Eng- 
land, from the Penalties of certain Laws. 


e | ray as ſome Eaſe to ſcrupulous Con- 
p ſciences in the Exerciſe of Religion may be 
an effeftual Means to unite their Majeſties Pro- 
* teſtant Subjects in Intereſt and Affection, 
ge it Enacted by the King and Queen's moſt 
Excellent Majeſties, by and with the Advice and 
Conſent of the Lords Spiritual and Temporal, and 
the Commons in this preſent Parliament Aﬀembled, 
and by the Authority of the ſame, That neither the 
Statute made in the Three and twentieth Year of 
the Reign of the late Queen Elizabeth, intitled, 
An AF to retain the Queen's Majeſty's Subjects in 
their due Obedience: Nor the Statute made in the 
Twenty ninth Year of the ſaid Queen, intitled, 
An Aft for the more ſpeedy and due Execution of 
certain Branches of the Statute made in the Three 
and twentieth Tear of the Queen's Majeſty*s Reign, 
viz. The aforeſaid Act; nor that Branch or Clauſe 
of a Statute made in the Firſt Year of the Reign of 
the ſaid Queen, intitled, An Act for the Uniformity 
of Common Prayer, and Service in the Church, and 
Adminiſtration of the Sacraments ; whereby all 
Perſons, having no lawful or reaſonable Excuſe to 
be abſent, are required to refort to their Pariſh 
Church or Chapel, or ſome uſual Place where 
the Common Prayer ſhall be uſed, upon Pain of 
Puniſhment by the Cenſures of the Church, and 
alſo upon Pain that every Perſon fo offending ſhall 
forfeit for every ſuch Offence Twelve-pence : 
Nor the Statute made in the Third Year of the 
© Reign of the late King James the Firſt, intitled, 
An Aft for the better Diſcovering and Repreſſing Po- 
© piſh Recuſants : Nor that other Statute made in 
© the ſame Year, intitled, An AF to prevent and 
avoid Dangers which may grow by Popiſh Recu- 
ſants: Nor any other Law or Statute of this 
© Realm made againſt Papiſts or Popiſhi Recuſants, 
except the Statute made in the Five and twentieth 
© Year of King Charles the Second, intitled, An 
Ad for preventing Dangers which may happen from 
* Popiſh Recuſants; and except alſo the Statute 
made in the Thirtieth Year of the ſaid King Charles 
the Second, intitled, An AF for the more effeual 
© preſerving the King's Perſon and Government, by 
* diſabling Papiſts fer fitting in either Houſe of 
* Parliament ; ſhall be conſtrued to extend to any 
« Perſon or Perſons Diſſenting from the Church of 
« England, that ſhall take the Oaths'mention*d in a 
< Statute made in this preſent Parliament, intitled, 
An A# for removing and preventing all Queſtions and 
* Diſputes concerning the Aſſembling and Sitting of this 
© preſent Parliament : And ſhall make and ſubſcribe 
© the Declaration mentioned in a Statute made in 
the Thirtierh Year of the Reign of King 2 
the 
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* the Second, intitled, An AF to prevent Papiſts 
* from fitting in either * of Parliament. Which 
© Oaths and Declaration, the Juſtices of Peace at the 
General Seſſions of the Peace to be held fer the 
County or Place where ſuch Perſon ſhall live, 
© are hereby required to render and adminiſter to 
ſuch Perſons as ſhall offer themſelves to take, 
make, and ſubſcribe the fame, and thereof 
to keep a Regiſter. And likewiſe none of the 
Perſons aforeſaid, ſhall give or pay as any Fee, or 
Reward to any Officer, or Officers belonging to 
the Court aforeſaid, above the Sum of ſix Pence, 
nor that more than once, for his or their Entry of 
his taking the ſaid Oaths, and making and ſub- 
ſcribing the ſaid Declaration, Nor above the 
further Sum of ſix Pence for any Certificate of the 
ſame to be made out, and ſigned by the Officer 
or Officers of the ſaid Court. 

And be it further enacted by the Authority 
aforeſaid, That all and every Perſon and Perſons 
already convicted, or proſecuted in order to Con- 
viction of Recuſancy, by Indictment, Information, 
Action of Debt, or otherwiſe, grounded upon the 
aforeſaid Statutes, or any of them, that ſhall take 
the ſaid Oaths mentioned in the ſaid Statute made 
this preſent Parliament, and make and ſubſcribe 
the Declaration aforeſaid, in the Court of Ex- 
chequer, or Aſſizes, or General or Quarter-Seſſions 
to be held for the County where ſuch Perſon lives, 
and to be thence reſpectively certified into the Ex- 
cheguer, ſhall be thenceſorth exempted and diſ- 
charged from all the Penalties, Seizures, Forfei- 
tures, Judgments and Executions, incurred by 
Force of any the aforeſaid Statutes, without any 
Compoſition, Fee, or further Charge whatſoever. 
And be it further enacted by the Authority 
aforeſaid, That all and every Perſon and Perſons 
that ſhall as aforeſaid, take the ſaid Oaths, and 
make and ſubſcribe the Declaration aforeſaid, ſhall 
not beliable to any Pains, Penalties, or Forfeitures, 
mentioned in an Act made in the Five and thirtieth 
Year of the Reign of the late Queen Elizabeth, 
intitled, An AF io, ain the Queen's Majeſty's 
Subjects in their due Obedience: Nor in an Act 
made in the Two and twentieth Year of the Reign 
of the late King Charles the Second, intitled, 
An Act to prevent and ſuppreſs Seditious Conven- 
ticles. Nor ſhall any of the ſaid Perſons be pro- 
ſecuted in any Eccleſiaſtical Court, for or by Rea- 
ſon of their Nonconforming to the Church of 
England. 

Provided always, and be it enacted by the Au- 
» thority aforeſaid, That if any Aſſembly of Per- 
ſons, diſſenting from the Church of England, ſhall 
be had in any Place for Religious Worſhip, 
with the Doors locked, barred or bolted, during 
any Time of ſuch meeting together, all and 
every Perſon or Perſons that ſhall come to and be 
at ſuch Meeting, ſhall not receive any Benefit 
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Penalties of all the aforeſaid Laws recited in this 
Act for ſuch their Meeting, notwithſtanding his 
taking the Oaths, and his making and ſubſcribing 
the Declaration aforeſaid. 
Provided always, that nothing herein contained 
© ſhall be conſtrued to exempt any of the Perſons 
« aforeſaid from paying of Tythes or other Parochial 
Duties, or any other Duties to the Church or 
« Miniſter ; nor from any Proſecution in any Eccle- 
cſiaſtical Court or elſewhere for the ſame, 

And be it further enacted by the Authority afore- 
« ſaid, That if any Perſon diſſenting from the 
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Church of Exgland, as aforeſaid, ſhall hereafter be 
* choſen or otherwiſe appointed to bear the Office 
of High Conſtable, or Petit Conſtable, Church. 
warden, Overſeer of the Poor, or any other Pa- 
* rochial or Ward-Office, and ſuch Perſon ſhall 
* ſcruple to take upon him any of the ſaid Offices 
in regard of the Oaths, or any other Matter or 
Thing required by the Law to be taken or done 
in reſpect of ſuch Office, every ſuch Perſon ſhall 
* and may execute ſuch Office or Employment by a 
* ſufficient Deputy, by him to be provided, that 
© ſhall comply with the Laws on this Behalf, 
Provided always, the ſaid Deputy be allowed 
and approved by ſuch Perſon or Perſons, in ſuch 
Manner as ſuch Officer or Officers reſpectively 
© ſhould by Law have been allowed and approved. 
* And be it further enacted by the Authority 
aforeſaid, That no Perſon diſſenting from the 
Church of England, in holy Orders, or pretended 
holy Orders, or pretending to holy Orders, nor 
any Preacher or Teacher of any Congregation of 
Diſſenting Proteſtants, that ſhall make and ſub- 
{ſcribe the Declaration aforeſaid, and take the ſaid 
Oaths at the General or Quarter-Seſſions of the 
Peace, to be held for the County, Town, Parts 
or Diviſion where ſuch Perſon lives; which Court 
is hereby impowered to adminiſter the ſame ; and 
* ſhall alſo declare his Approbation of, and ſubſcribe 
© the Articles of Religion, mentioned in the Statute 
made in the Thirteenth Year of the Reign of the 
* late Queen Elizabeth, except the Thirty fourth, 
Thirty fifth, and Thirty ſixth, and thele Words 
of the twentieth Article, viz. [The Church hath 
* Power to decree Rites or Ceremonies, and Authority 
in Controverſies of Faith) and yet ſhall be liable 
to any of the Pains or Penalties mentioned in 
an Act made in the Seventeenth Year of the 
* Reign of King Charles II. intitled, An 47 for 
* reſtraining Nonconformiſts from inhabiting in (or- 
 porations; nor the Penalties mentioned in the 
* aforeſaid Act made in the Two and twenti- 
eth Year of his ſaid late Majeſty's Reign, for or 
by reaſon of ſuch Perſons preaching at any Mect- 
ing for the Exerciſe of Religion; nor to the Pe- 
* nalty of One hundred Pounds, mentioned in an 
Act made in the Thirteenth and Fourteenth of 
King Charles II. intitled, An Af for the Unifor- 
* mity of publick Prayers, and Adminiſtration of Sacra- 
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ments, and other Rites and Ceremonies , and for 
eftabliſhing the Form of Making, Ordaining, and 
Conſecrating of Biſhops, Prieſts, and Deacons in the 
Church of England, for officiating in any Congre- 
« gation for the Exerciſe of Religion, permitted and 
© allowed by this Act. 

Provided always, That the making and ſubſcri- 
bing the ſaid Declaration, and the taking the ſaid 
< Oaths, and making the Declaration of Approba- 
tion and Subſcription to the ſaid Articles, in Man- 
© ner as aforeſaid, by every reſpective Perſon or 
© Perſons herein before mentioned, at ſuch General 
or Quarter-Seſſions of the Peace as aforeſaid, ſhall 
be then and there entred of Record in the ſaid 
Court, for which Six-pence ſhall be paid to the 
Clerk of the Peace, and no more, | 

Provided, That ſuch Perſon ſhall not at any 
Time preach in any Place, but with the Doors not 
© locked, barred or bolted, as aforeſaid. 

And whereas ſome Diſſenting Proteſtants ſcru- 
« ple the Baptizing of Infants ; Be it enacted by 
the Authority aforeſaid, That every Perſon in pra- 
« tended holy Orders, or pretending to holy Or- 
« ders, or Preacher, or Teacher, that ſhall 3 
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the aforeſaid Articles of Religion, (except be- 
fore cxcepted, and alſo except Part of the Seven 
and twenticth Article, touching Infan!t- Baptiſm) 
and ſhai} take the ſaid Oaths, and make and ſub- 
ſcribe tlie Declaration aforeſaid, in manner afore- 
ſaid, every ſuch Perſon ſhall enjoy all the Privi- 
leges, Benefits and Advantages, which any other 
Difſentirg Miniſter, as aforeſaid, might have or 
enjoy by virtue of this Act. 
And be it further enacted by the Authority afore- 
ſaid, That every Teacher or Preacher in Holy Or- 
ders, or pretended Holy Orders, that is a Miniſter, 
Preacher or Teacher of a Congregation, that ſhall 
take the Oaths herein required, and make and 
ſubſcribe the Declaration aforeſaid, and alſo fub- 
ſcribe ſuch of the aforclaid Articles of the Church 
of England, as are required by this Act in man- 
ner aforeſaid, ſhall be thenceforth exempted from 
ſerving upon any Jury, or from being choſen or 
appointed to bear the Office of Church- Warden, 
Overſcer of the Poor, or any other Parochial or 
Ward-Office, or other Office in any Hundred, of 
any Sture, City, Town, Variſh, Diviſion or Wa- 
entake. 
: And be it further enacted by the Authority a- 
forefaid, That every Juſtice of the Peace may at 
any Lime hereafter require any Perſon, that goes 
to any Meeting tor Excrciſe of Religion, to make 
and ſubſcribe the Declaration aforeſaid, and allo to 
take the ſaid Oaths, or Declaration of Fidelity 
herein after mentioned, in caſe ſuch Perſon ſcru- 
ples the taking of an Oath; and upon Refuſal 
thereof, ſuch Juſtice of the Peace is hereby re- 
quired to commit ſuch Perſon to Priſon without 
Bail or Mainptize ; and to certify the Name of 
ſuch Perſon to the next General or Quarter Seſſions 
of the Peace to be held for that County, City, 
Town, Part or Diviſion where ſuch Perſon then 
reſides : Ard if fuch Perſon ſo committed, ſhall, 
upon a Second Tender at the General or Quarter 
Scſſioas, refuſe to make and ſubſcribe the Decla- 
ration aforeſaid, ſuch Perfon refuſing ſhall be then 
and there recorded; and he ſhall he taken thence- 
forth, to all Intents and Purpoſes, tor a Popith 
Recuſant Convict, and ſuffer accordingly, and in- 
cur a!l the Penaltics and Forteitures of all the 
a foreſaid Laws. 
And whereas there are certain other Perſons, 
Diſſenters from the Church of England. who ſeru- 
ple the taking of any Oath; Bz it enacted by the 
Authority aforeſaid, That every ſuch Perſon ſhall 
make and ſubſcribe the aforefaid Declaration, and 
alſo this Declaration of Fidelity following; viz. 


* I A. B. do Sincerely Promiſe, and Solemnly De- 
* clare before God and the World, that I will be 
* True and Faithful to King William and Queen 
Mary; and I do ſolemnly profeſs and declare, 
* that I do jrom my Heart abbor, deteſt and re- 
* nounce, as impious and heretical, that damna- 
ble Dofirine and Pefiiion, That Princes Ex- 
communicated, or deprived by the Pope, or 
any Authority of the See of Rome, may be 
depoſed or murthered by their Subjefts, or any 
ober whatſoever. And Ido declare, That no 
Foreign | rince, Perſon, Prelate, State or Po- 
© tentate, hath, or ouyht to have, any Power, 
« Turiſdiftion, Superiority, Preeminence or Au- 
* thority, Eccleſſaſtical er Spiritual, within this 
* Realm, 
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IA. B. profeſs Faithin God the Father, and in 
* Teſus Chriſt his Eternal Son, the True God, and 
* in the Holy Spirit, One God bleſſed for ever- 
* more; and do acknowledge the Holy Scriptures 
* of the Old and New Teſtament to be given by 
* Divine Inſpiration. 
* 


* Which Declarations and Subſcription ſhall be 
made, and entred of Record, at the General or 
Quarter Seſſions of the Peace for the County, Ci- 
ty, or Place where every ſuch Perſon ſha'l then re- 
ſide. And every ſuch Perſon that ſhall make and 
ſubſcribe the Two Declarations and Profeſſion 
aforeſaid, being thereunto required, ſhall be ex- 
empted from all the Pains and Penalties of all 
and every the aforementioned Statutes made againſt 
Popiſh Recufants, or Proteſtant Nonconformiſts; 
and alſo from the Penalties of an Act made in the 
Fifth Year of the Reign of the late Qieen Elixa- 
beth, entitled, An Ad for the Aſſurance of the 
Queen's Royal Power, over all Eftates and Subjetts 
within Her Dominions; for or by reaſon of ſuch 
Perſons not taking, or refuſing to take the Oath 
mentioned in the ſaid Act; and alſo from the Pe- 
nalties of an Act made in the Thirteenth and 
Fourteenth Years of the Reign of King Charles II. 
entitled, An A for preventing Miſchiefs that may 
ariſe by certain Perſons (called Quakers) refufins to 
take Lawfu! Oaths ; and enjoy all other the Bene- 
fits, Privileges and Advantagts, under the like 
Limitations, Proviſo's and Conditions, which any 
other Diſſenters ſhall, or ought to enjoy by virtue 
of this Act. ; 

Provided always, and be it enacted by the Au- 
thority aforcſaid, That in caſe any Perſon ſhall re- 
fuſe to take the ſaid Oaths, when tender*d to them, 
which every Juſtice of the Peace is hereby empow- 
cr'd to do, ſuch Perſon ſhall not be admitted to 
make and ſubſcribe the Two Declarations aforeſaid, 
tho? required thereunto either before any Juſtice of 
the Peace, or at the General or Quarter Seſſions, 
before or after any Conviction of Popiſh Re- 
culancy, as aforeſaid, unleſs ſuch Perſoa can with- 
in Thirty one Days after ſuch Tender of the De- 
clarations to him, produce T'wo ſufficient Prote- 
{tant Witneſſes, to teſtify upon Oath, that they 
believe him to be a Proteſtant Diſſenter, or a Cer- 
tificate under the Hands of Four Proteſtants who 
are conformable to the Church of England, or 
have taken the Oaths, and ſubſcribed the Decla- 
ration above-mentioned ; and ſhall alſo produce a 
Certificate under the Hands and Scals of Six, or 
more, ſufficient Men of the Congregation to which 
he belongs, owning him for one of them. 
Provided alſo, And be it enacted by the Autho- 
rity aforeſaid, That until ſuch Certificate under 
the Hands of Six of his Congregation (as afore- 
laid) be produced, and Two Proteſtant Watnefles 
come to atteſt his being a Proteſtant Diſſenter, or 
a Certificate under the Hands of four Proteſtants 
(as atorclaid) be produced, the Juſtice of the 
Peace ſhall, and hereby is required to take a Re- 
cognizance with Two Suretics, in the Penal Sum 
ot Fifty Pounds, to be l:vied of his Goods and 
Chattels, Lands ard Tenements, to the Uſe of 
the King and Queen's Majeſtics, their H.irs and 
Succeſſors, for his producing the ſame z and if he 
caunot give ſuch Security, to commit him to Pri- 


And ſhall ſubſcribe a Prof-Nion of their Chri- * fon, there to remain until he has produced ſuch 


ian Belict, in tacſe Words 


Veil. . 


* 


Certificates, or Two Witneſſes, as aforeſaid. 
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Provided always, And it is the true Intent and 
Meaning of this Act, That all the Laws made and 
provided for the frequenting of Divine Service on 
« the Lord's Day, commonly call'd Sunday, ſhall be 
« ſtill in force, and executed againſt all Perſons 
« that offend againſt the ſaid Laws ; except ſuch 
© Perſons come to ſome Congregation, or Aſſembly 
© of Religious Worſhip, allowed or permitted by 
by this Act. 
Provided always, And be it further enacted by 
the Authority aforeſaid, That ncither this Act, 
nor any Clauſe, Article, or Thing herein contain- 
ed, ſhall extend, or be conſtrued to extend, to 
give any Eaſe, Benefit or Advantage, to-any Pa- 
piſt, or Popiſh Recuſant whatſoever ; or any Per- 
ſon that ſhall deny, in his Preaching or Writing 
the Doctrine of the Bleſſed Trinity, as it is decla- 
red in the aforeſaid Articles of Religion, 
Provided always, And be it enacted by the Au- 
thority aforcſaid, That if any Perſon or Perſons, 
at any Time or Times after the Tenth Day of 
June, do and ſhall, willingly and of purpoſe, ma- 
liciouſly or contemptuouſly, come into any Cathe- 
dral or Pariſh Church, Chapel, or other Congre- 
gation permitted by this Act, and diſquiet or diſ- 
turb the fame, or miſuſe any Preacher or Teacher ; 
ſuch Perſon or Perſons, upon Proof thereof be- 
fore any Juſtice of Peace, by Two or more ſuffi- 
cient Witneſſes, ſhall find Two Sureties, to be 
bound by Recognizance in the Penal Sum of Fifty 
Pounds; and in Default of ſuch Sureties, ſhall be 
committed to Priſon, there to remain till the next 
General or Quarter Seſſions; and upon Conviction 
of the ſaid Offence at the ſaid General or Quarter 
Seſſions, ſhall ſuffer the Pain and Penalty of 'T wen- 
ty Pour d, to the Uſe of the King and Queen's 
Majeſties, their Heirs and Succeſſors. 
Provided always, That no Congregation or Aſ- 
ſembly for Religious Worſhip, ſhall be permitted 
or allowed by this Act, until the Place of ſuch 
Meeting ſhall be certified to the Biſhop of the 
Dioceſe, or to the A, deacon of that Archdea- 
conry, or to the Juſtices of the Peace, at the Ge- 
neral or Quarter Seſſions of the Peace, for the 
County, City, or Place in which ſuch Meeting 
ſhall be held, and regiſtred in the ſaid Biſhop's 
or Archdeacon's Court reſpectively, or recorded at 
the ſaid General or Quarter Seſſions ; the Regiſter 
or Clerk of the Peace whereof reſpectively, 1s 
hereby required to regiſter the ſame, and to give 
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the ſame ; for which there ſhall be no greater 
Fee nor Reward taken, than the Sum of Six- 
Pence. 


Mr. Dodd. The next is the Queen's Letter to 
the Biſhops : We have it from the Cotton Library, 
and a Perſon here, that has the Cuſtody of it, and 
proves it a True Copy. 


Then Mr. Rawlinſon was Sworn. 


Mr. Dodd. Pray give my Lords an Account, 
whether you examin*d that Paper; and where: and 
whether it be a True Copy. 

Rawlinſon. I examin'd it in the Cotton Li- 
brary, and (Errors excepted) I believe it a True 
Copy. 

Mr. Dodd. Do you believe it to be a True 
Copy ? 
 Rawl:nſen, Yes, I do belicve it. 
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Certificate thereot to ſuch Perſon as ſhall demand 


Clerk reads]! A Letter from the Quenes Ma. 
* jeſty, ſent to the Biſhops through England, 
for the ſuppreſſing of the Exerciſe called Pg. 
« phecyeing. 

c IGHT Reverend Father in God, 1 

6 We greete you well. We hear Clu, 2 

* to our great Griefe, that in ſundry . 287, 286, 

Parts of our Realme tliere are noſmall 259. 

Numbers of Perſons preſuming to he Teachers, and 

Preachers of the Church, tho? neither lafulie there. 

* unto called, no yet for the ſame, which contrary to 

our Laws eſtabliſhed for the publique Devine Service 

© of Almightie God, and the Adminiſtration of his 
holie Sacreement within this Chuich of Ens- 
land, doe dailie deviſe, imagine, propound and 
put in exccution ſundrie new Rites and Forms 
in the Church, as well by their preaching, read- 

* ings, and miniſtring the Sacraments, as well 

by procureing unlawtul Aſſemblies of a great Num- 

ber of our People out of cither their ordinary 
© Pariſhes, and from Place far diſtant; and that 

* alſo of ſome of good- will, calling (though there- 

in not well adviſed) to be Hearers of their Dil. 

* putations, and new deviſed Opinions upon points 

* of Devinities, farre and unmeete of unlarge Peo- 

ple; which manner of Invaſions they in fome 

n 3 Propheſiings, and in ſome other places 

EFxerciſes. By which manner of Aſſemblies great 

Numbers of our People, eſpecially the vulgar ſort, 

* meete to be otherwiſe ouccupied with honeſt La- 

* bour for there Livinge, are brought to Idleneſs, 

and ſeduced, and in a manner ſchiſmatically de- 

* vided amongſt themſelves into varietie of dange- 

* rous Opinions, not only in Towns and Pariſhes, 

but even in ſome Families; and manifeſtly there- 

by incorraged to the Violation of our Laws, and 

* to the Breach of common Order, and finalie to 

the Offence of all our quiett Subjects that de- 

* fire to ſerve God according to the uni forme Or- 

ders off eſtabliſhed in the Church, wherof the 

 Sequele cannot be but over-dangerous to be fuf- 

* fered, Wherfore, conſidering it ſhould be the 

* Duty of the Biſhopps, being the principal ordi- 

* nary Officers in the Church of God, as you are 

© one, to fee this Diſhoners againſt the Honor of 

* God, and the Quietneſs of the Church reformed : 

And that we ſee that by the Increaſe of theſe, 

through Sufferance, great danger may enſue even 

* to the decay of the Criſtianne Faithe, whereof 

* we are by God appointed the Detendor ; beſides 

© the other Inconveniences, to the diſturbance of 

our peaceable Government. We therefore, accord- 
ing to Authoritie we have, do Charge and 

Command you, as the Biſhopp of that Dyoceſſe, 

* with all manner of Diligence, to take Order 

through your Dioceſle, as well in Places exempt 

* as otherwiſe ; that no manner of Publique and 

© Devine Service, nor other Form of th* Admini- 

* {tration of the Holy Sacraments, nor any other 

* Rightes or Ceremonies be in any ſort uſed in the 

Church, but directlie according to the Orders 

* eſtabliſhed by our Laws, Nether that any maner 

of Perſon be ſuffred within your Dioceſſe to 

preach, teach, read or ani exerciſe any Function 

* 1n the Church, but ſuch as ſhall be lawfully Ap- 

a __ and Licenſcd, as Perſons able for their 

* Knowleuge, and conformable to the Miniſtrie in 

the Rites and Ceremonies of the Church of Eng- 

* land. And where there ſhall not be ſufficient able 


* Perions for Leaming in any Cures, to preach or 

* inſtruct cheir Cures as were requiſet, there ſhall 
* 

you 
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you lymitte the Curates to read the publique 
« Homlines, according to the Injunctions heretofore 
by us given for like Cauſes: And furthermore 
« conſidering, for the great Abuſe that have byn in 
« ſundrie Places of our Realme, by reaſon of our 
c forſaid Aſſemblies called Exerciſes, and for that the 
« ſame are not, nor have not been Appointed nor 
« Warranted by us or by our Laws, we Will and 
« ſtraightlie Charge you, that you do charge the 
« ſame forthwith to ceaſe, and not to be uſed * But 
« if any ſhall attempt, or continew or renew the 
« fame, We will you not onlie to committe there- 
* unto Priſon, as Maynteyners of Diſorders, but al- 
* ſo to advertiſe Us or our Counſaile of the Names 
and Qualities of them, and of their Mayntainers 
and Abbettors, that thereupon for better Example 
their Puniſhment may be more ſharp for their Re- 
formation. And in theſe things we charge you to 
be ſo careful and villiant, as by your Negligence if 
« we ſhould hear of any Perſon attempting to fend 
© in the Premiſſes without your Correccion or In- 
formation to us, we be not forced to make ſome 
« Example or Reformation of you, according to 
« your Deſerts, 


Given under our Signet, at our Mannor of 
Greenwich, the 7th of May, 1577. 


Mr. Phipps. Your Lordſhips obſerve, this is a 
Letter from Queen Eliaabetb to the Biſhops, taking 
Notice of the Danger that might ariſe from the Pro- 
pheſyings, and directs them to take care to ſuppreſs 
thoſe unlawful Aſſemblies ; and now we will read to 
your Lordſhips the Letter from the Archbiſhop to 
the Council, wherein he tells them, that he could 
not comply with Her Majeſty's Command. 


Clerk reads.] 
To the Lords of the Privy-Council. 


, IGHT Honorable and my ſinguler good 
6 Lords ; I cannot deny but that I have been 
* commanded both by the Quenes Majeſtie her 
* ſelf, and alſo by divers of your Honorable Lord- 
« ſhips in Her Name, to ſuppreſſe all thoſe Exerci- 
* ſes within my Province, that are commonly called 
Propheſies ; but I do proteſt before God, the Judge 
of all Hartes, that I did not of any Stubbernneſs 
or Wilfulneſs refuſe to Accompliſh the fame, but 
onlye upon Conſcience ; for that I found ſuch 
kind of Exerciſe ſet down in the Holie Scriptures, 
and the uſe of the ſame to have contynued in 
the Primitive Church, and was perſwaded that 
(the Abuſes being reformed which I always offer'd 
myſelf ready to Labour in) the ſaid Exerciſe might 
yet ſerve to the great Profitt of the Church, and 
teared that the utter ſuppreſling of them would 
bread Offence, and theretore was a moſt humble 
Suter unto Her Majeſtie, that I might not be 
made the chicfe Inſtrument in ſuppreſſing the 
ſame : Yet not prejudicing or condemning any 
that in reſpect of Pollicie or otherwiſe ſhould be 
of contrary Judgment, or being of Authority, 
ſhould ſuppreſs them: For I know right well, that 
there be ſome things of that Nature, wherein di- 
verſe Men may be of diverſe Opinions, and abownd 
in their owne Senſe, (being not 2 to the 
Analogie of Faith) without any Prejudice to 
their Salvation, or any Prejudice of ether to other. 
Notwithſtanding however others being other- 
wiſe perſwaded, might fafely do yt; yet 1 
thought it not ſafe for me (being fa perſwaded 
in ode] to be the Dor of that whereof my 
Vor. V. 
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own Heart and Conicience would condemn me. 
And whereas I have ſuſteyned the Reſtraint of my 
Libertie, and Sequeſtration of my Juriſdiction 
nowe by the ſpace of ſix Monethes, I am fo farre 
from Repininge thereat, or thinkinge my ſelf in- 
Jjuriouſly or hardlie dealt withal therein at Her 
Majeſties Hands, that I do thankfully Embrace, 
and franklie, with all Humilite, acknowledge her 
Princely, Gracious, and Rare Clemencie towards 
me, who having Authoritie and Power to have 
uſed greater and ſharper Severitie againſte me, 
and for good Pollicie and Example thinking it fo 
expedient, hath notwithſtanding dealt ſo merci- 
fullie, myldelye, and gentlie with me. But the 
greateſt Griefe that ever I have had or have, is the 
Loſs of Her Majeſties Favour, and the ſuſteyninge 
of the Diſpleaſure of ſo gracious a Soveraigne, 
by whom the Church and Realm of Englande hath 
been ſo longe and ſo happilie Governed ; and by 
whom my ſelf privatelie and ſpeciallie above other 
Subjects have received ſo many and ſo great Be- 
nefitts above all my Deſervings, for the recovery 
of whoſe gracious Favour, I moſt humbly beſeech 
your Lordſhips to be a meanes to Her Majeſtie for 
me: The which obteyned, I ſhall eſteme far a- 
bove all worldly Benefits whatſoever. And I pro- 
teſt here before God and your Honours, that not 
onely my dewrtifull and humble Obedience to 
Her Majeſtie ſhall be ſuche, as She ſhall have no 
Cauſe to Repente Her of Her graciouſe Goodneſs 
and Clemencie ſhewed unto me ; but alſo that 
by moſte fervente, heartte, and dailie Prayer (as 
I have done hitherto) ſo I will contynew, accor- 
dinge to my bownden Dewtie, to make moſte 
earneſte Sute unto Almightie God for the longs 
* Preſervation of Her Majeſties moſt happie Raigne, 
to the unſpeakable Benefitt of the Church and 
* Realm of England, &c.” 


29 Novems. EDM. CANTUAR, 
1577. 


Mr. Dodd. We hope theſe Two Letters have ſet 
that Matter in a true Light, that the Reaſon of the 
Archbiſhop's Diſgrace was, for not complying with 
the Commands of the Queen. We will add no mare 
upon this Article, but proceed to the Third. 

Mr. Phipps. My Lords, The Dates of theſe Let- 
ters are Material ; for your Lordſhips take notice, 
they were written in the Year 1377; and Her Ma- 
jeſty's Commands for ſuppreſſing the Propheſyings 
not being obeyed, the Puritans in few Years became 
ſo dangerous, that the Parliament was neceſſitated 
ta make the Act of the 35th Year of Her Reign, 
(with thoſe ſevere Penalties, which have been fo 
much cenſured by one of the Learned Managers) 
to give a Check to them. 


Mr. Dodd. Y Lords, The Third Article that 
the Doctor is charged with, 1s, 
That he does ſuggeſt end aſſert, That the Church of 
England #s in 4 Condition of great Peril and Adver- 
fity under Her Majeſty's Adminiſtration , And that, 
in order to arraign and lacken the Vote or Reſolution 
of both Houfes of Parliament, approved by Her Ma- 
jeſty, he, in Qppoſition thereto, does ſuggeſt the Church 
to be in Danger. And, my Lords, this we take the 
Liberty totally to deny: the Doctor aſſerts no fuck 
Thing in his Lace nor hath it (as we appretend 
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been proved upon him. 
But true it is, that he aſſarts That when National 
Sins are ripened to M.tutiiy, with ather Iaimorali- 
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ties and Irreligious Practices therein mentioned, then 
ſuch a People and Church are in very great Danger, 
as we apprehend, from the Sins and Vices of wic- 
ked Men. My Lords, This we conceive no ways to 


be oppoſite to the Votes of the Two Houſes of Par- 


liament, nor to Her Majeſty's Declaration: We 
think we have followed the Act of Parliament of 
the gth and 10th of King William, for ſuppreſſing 
Blaſphemy and Prophaneneſs, and other Acts of 
Parliament, in aſſerting this Matter. It mult be 
agreed, that the Church, as a Church Militant, 1s 
always in Danger, till it is a Church Triumphant : 
It is always taken Notice ſo to be; ſhe has many 
Enemies; ſhe ought to be always on her Guard and 
Watch, and all good People ought to pray for her 
Support. The Prayers directed by Her Majeſty to 
be uſed, and that are uſed in all Churches, are, That 
no Sedition may diſturb the State, nor Schiſm diſtrat? 
this Church; and that we all ought to lay it to 
Heart, how great Dangers we are in by our unhap- 
py Diviſions : Theſe are the Prayers that are put 
up every Day in the Churches. Now to object 
- on this, that we look on the Church to be in 
Danger under Her Majeſty's Adminiſtration, is ſo 
di contrary to what the Doctor has aſſerted in 
his Sermon, wherein he does, as a good and loyal 
Subject, pray, and pray heartily for the Beſt of 
Queens, that ſhe may long live for the Comfort and 
Support of this Church and Nation; after this, one 
would think, when he has ſo poſitively laid it down 
in plain Words, there could be no Ground to quar- 
rel with him on this Head. And as to that which 
was urged by one of the Gentlemen Managers for 
the Houſe of Commons, obſerving that the Doctor's 

reſſions were taken out of the Lamentations, 
and that when the Lamentations were written, the 
King was a Priſoner, and the People in Captivity ; 
and therefore the Doctor intended the Parallel to 
anſwer the preſent Times; ſurely no ſuch Inference 
can be drawn from theſe Paſſages : I hope the Peo- 
ple are in no Captivity whatſoever ; nor is our 

n (bleſſed be God) a Priſoner. And if it 
was intended by the Gentleman Manager, (as I 
ſuppoſe it was) that the Doctor herein meant the 
Pretender; the Doctor utterly denies it, and has 
all along diſclaimed his Right, and aſſerted Her Ma- 


jeſty's Right in very expreſs Terms. But in this 


Place cited by the Doctor, is repreſented the Pro- 
phet's Lamentation for the Sins of the People, and 
the Judgments that had overtaken the Jets for 
their Sins and Rebellion. The like Prayers may 
be obſerved to have been made by King David, and 
yet the Church of the Zews was in the greateſt 
Proſperity in his Time: However, there is ſcarce a 
Pſalm but he laments the Sins of the People, for 
fear leſt they ſhould bring down Judgments on the 
Fewiſh Church and State, This is pathetically ex- 
preſs*d almoſt throughout all the Pſalms. 

As to the Allegation, That the Members of both 


Houſes were Conſpiring the Ruin of the Church, he 


totally denies it; nor has the Doctor, in all his 
Sermon, mentioned the Votes of the Two Houſcs : 
Therefore for the Article to charge the Doctor with 
aſſerting, That the Members of both Houſes, who 
paſs'd the Vote relating to the Danger of the Church, 
were Conſpiring her Ruin, when they Voted her out of 
Danger, is a miſtaken Fact. That Vote was al- 


moſt Four Years ago. There could be no Reaſon to 


think he reflected on that Vote; nor is there any 

Thing that can induce your Lordſhips (as we hum 

bly apprehend) in the Doctor's Sermon, to belic ve 

ſuch a Charge. The Paſſage in the Doctor's Scr- 
4 


mon relates to the Wars in the late Times: And 
as in thoſe Days there were many ill Men, and 
God permitted them to bring their ill Deſigns about; 
ſo it is plain, that there were many good Men in. 
nocent, as my Lord Clarendon expreſſes it, that had 
no ſuch ill Deſigns. Now, when your Lordſhi 
and the Commons | grate that Vote, no doubt it 
was a juſt Vote, and gave a great Satisfaction: But 
no body could expect that Paſſage to be turned on 
the Doctor, as a Reflection on your Lordſhips, the 
Commons, and Her Majeſty, in relation to that 
Vote. But what he reflects upon is quite another 
Thing: He takes notice, that the Church is in Dan- 
ger from evil Mien, from evil Practices, and evil 
Books that are daily publiſhed. We hope your Lord- 
ſhips will not take it, that when we urge this, we 
intend to reflect either on the Paſtors of the 
Church, or the Miniſtry of the Queen; for it 
would be hard, that they ſhould be anſwerable for 
all thoſe Pamphlets. But when tuch are publiſhed 
to poiſon the Notions of the People, — a Mini- 
ſter in the Pulpit takes Notice of them, to prevent 
the ill Conſequences of them; whether this can 
have ſuch a Conſtruction as has been contended for, 
we may ſafely ſubmit to your Lordſhips. The now 
aſſerting the Chriſtian Faith to be in Danger by 
Vice and Irreligion, cannot be contrary to the Votes 
in the Articles alledged, nor affect him, who makes 
the Aſſertion, with any Crime, or (as we think) 
ſubject him to any Puniſhment. 

y Lords, We ſhall be the ſhorter in opening 
this Article, becauſe we fear we ſhall be very long 
in our Evidence upon this Head ; we ſhall produce 
and give in Evidence ſeveral Books that daily come 
out, which contain the higheſt Blaſphemy, Irreligion 
and Hereſy that can be publiſhed. I will not take 
upon me to open them, they are ſo horrid, I leave 
the Paſſages to be read, that your Lordſhips may 
ſee what Grounds there are for a Preacher in the 
Pulpit to take Notice of theſe Matters, When the 
Church is run down, the Clergy vilify'd ; when 
they tell us a grey Coat has as much Authority to 
adminiſter the Sacrament as a black Coat ; and that 
a Country-Man may make as good a Prieſt as the 
Parſon of the Pariſh : Theſe Things may excuſe the 
Zeal of the Doctor in fo warmly Reprehending 
them. 

We ſhall read abundance of this fort of Learn- 
ing, and we ſhall do it only to ſhew that there was 
Reaſon for the Doctor in the Pulpit to forewarn 
the People, to caution them that they may not have 
ill Impreſſions made upon them, by ſuch wicked and 
Curious Writings. We ſhall humbly offer our 
Evidence to your Lordſhips, and then ſubmit this 
Article. 


Y Lords, I am now to ſpeak to 
the Third Article exhibited by 
the Commons of Great Britain againit Doctor Sa- 
cheverell : And I humbly beg your Lordſhips Pa- 
tience, while I take Notice of the ſeveral Branches 
of this Article, and ſhew your Lordſhips, that 
the Doctor is not guilty ot any Offence therein 
charged. 

As to ſuch Part of this Articie as charges the 
Doctor, That he doth falfly and ſeditiouſly ſuggeſt and 
ajert, that the Church of England is in a Condition of 
great Peril and Adverſiy under Her Majeſt\*s Admi- 
ulſtration; and that is arraign and blacken the Vote 
ard Reſolution of both Houſes of Parliament, approv”d 
by Her Majeity, he, in Oppoſition thereto, doth ſug gel 
the Church ie be in Danger : 
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beg Leave to take Notice, that the Firſt Part tereſt, muſt betray that Government they are Enemies 


of the Fourth Article explains this Branch of the 
Third Article, and ſhews what the Commons 
meant by the Church being in Danger under Her 
Majeſty's Adminiſtration : For the Firſt Part of 


the Fourth Article ſays, That tbe Doctor ſuggeſts, 


that her Majeſty's Adminiſtration in Eccleſiaſtical and 
Civil Affairs tends to the Deſtruction of the Conſtitu- 
tion. So that by charging that the Doctor aſſerts 
the Church is in Danger under Her Majeſty's Ad- 
miniſtration, it muſt be intended that he aſſerts 
the Church to be in Danger by Reaſon of Her Ma- 
jeſty's Adminiſtration. And therefore if there be 
any Expreſſion in the Doctor's Sermon which ſug- 
geſts the Church to be in Danger; yet if it be not 
alſo therein aſſerted that the Danger proceeds from 
Her Majeſty's Adminiſtration, the Doctor cannot 
be an Offender within the Meaning and Intention of 
this Article: And the Doctor denies, that he hath 
aſſerted any thing in his Sermon, from whence any 
ſuch Suggeſtion can be inferred. 

To give your Lordſhips full Satisfaction in this 
Point, I ſhall firſt take Notice of the ſeveral Clauſes 
in the Doctor's Sermon at St. Paul's, which have 
been cited to make good this Article. 

The firſt Paſſage quoted for this Purpoſe, is in 
Page the 5th, where the Doctor thus exprefſeth 


himſelf : I ball tate the Expreſſion in its full Latitude, 


without confining it to the expreſs Deſign of the Place, 
tho* it were very obvious to draw a Parallel here be- 
twixt the ſad Circinſtances of the Church of Co- 
rinth formerly, and of the Church of England at pre- 
ſent ; wherein her Holy Communion has been rent and 
divided by factious and ſchiſmatical Impoſtors ; her 
pure Doctrine has been corrupted and defiled ; ber 
Primitive Worſhip and Diſcipline propbaned and 
abuſed ;, her ſacred Orders denied and vilified ; her 
Prieſts and Profeſſors (like St. Paul) calumniated, 
miſrepreſented and ridiculed ; her Altars and Sacra- 
ments proſtituted to Hypocrites, Deiſts, Socinians 


and Atbeiſts; and this done, I wiſh I could not ſay, 


without Diſcouragement, I am ſure with Impunity, 
not only by our profeſſed Enemies; but, which is 
worſe, by our pretended Friends and Falſe Brethren. 
This is the Paſſage which is chiefly inſiſted on to 
make good this Branch of the Article, My Lords, 
Is there not too much Truth in this Clauſe ? Hath 
not the Communion of the Church been rent and 
divided by ſome Factious and Schiſmatical Teachers 
in Separate Congregations, who have no Orders at 
all; and by others who refuſe to take the Oaths, 
and will not comply with the Act of Toleration ; 
by Popiſh Prieſts, who have drawn away Perſons 
from our Communion to their Church ? Have not 
her Sacred Orders been denied and vilifyed by the 


Papiſts, who pretend Archbiſhop Parker was con- 


ſecrated at the Nag's-Head ? Are not her Altars and 
Sacraments proſtituted to Atheiſts, Deiſts and So- 
cinians, who communicate to qualify themſelves 
for Offices and Places of Truſt; and yet, Is there 
any thing in this Clauſe can ſupport this Article ? 
Are theſe Evils charged upon Her Majeſty; or is it 
aſſerted, that theſe Miſchiefs are owing to, or pro- 
ceed from Her Majeſty's Adminiſtration ? 

The next Paragraph cited to maintain this Article, 
is in the 14th Page, where the Doctor ſays, In ſhort, 
2s the Engliſh Government can never be ſecure on 
any other Principles, but ſtrictiy thoſe of the Church 
England; /o I will be bold to ſay, where any Part 
of it is truſted in Perſons of any other Notions, they 
muſt be falſe to themſetves, if they are true to their 
Truſts ; or if they are true to their Opinions and In- 


to upon Principle. Indeed, «wwe muſt do them that 
Juſtice, to confeſs, That fince the Sectariſts have 
found a way (which their Fore-fathers, God knows, as 
wicked as they were, would have abhorr*d) to ſwallow 
not only Oaths, but Sacraments, to qualify tbemſelves 
to get into Places and Preferments ; theſe ſanttify'd 
Hypocrites can put on a ſhew of Loyalty, and ſeem 
tolerably eaſy in the Government, if they can ingroſ* 
the Honours and Profits of it : But, let Her Maje- 
Y reach out Her little Finger to touch their Loins, 
and theſe Sworn Adverſaries to Paſtive Obedience, 
and the Royal Family, fhall fret themſelves, and 
Curſe their Queen and their God, and ſhall look 
upwards. | 

Here is not one Word of the Church being in 
Danger by Her Majeſty's Adminiſtration : He only 
ſhews the Danger the Engliſb Government may be 
in by Occaſional Conformiſts put into Offices and 
Places of Truſt. For Occaſional Conformiſts, who 
are Diſſenters, Republicans, Atheiſts and Deiſts, 
that communicate only to qualify themſelves for 
Places, if they are true to their Opinions, cannot 
be true to the Church of England in which they 
communicate, cannot be true to the Government 
by which they are entruſted in ſuch Offices ; for 
they will be always promoting their own Principles 
in Religion, and their own Forms of Government 
in the State. 

Both Lords and Commons were of Opinion, it 
was not ſafe to truſt Occaſional Conformiſts with 
the Guardianſhip of our Church or Crown, when 
they agreed to the Bill for preventing Occaſional 
Conformity, which Enacts, That if any Perſon, 
who had any Office Civil or Military, or any Command 
or Place of Truſt under Her Majeſty ; or if any Per- 
ſon bearing any Office of Magiſtracy, er Place of 
Truſt in Corporations, who by the Laws are obligad 
to receive the Sacrament of the Lord's Supper, ac- 
cording to the Rites and Uſage of the Church of 
England, ſhould after their Admiſſion into their re- 
ſpettive Offices, and during their Continuance in ſuch 
Offices, reſort unto any Conventicle, Aſſembly or 
Meeting, under Colour or Pretence of any Exerciſe 
of Religion, in any other Manner than according to 
the Liturgy and Pradlice of the Church of England, 
they ſhould, being convicted thereof, be diſabled from 
henceforth to hold ſuch Office or Offices. Though this 
was never Enacted into a Law, yet as it was the 
Opinion of both Houſes of Parliament, I beg Leave 
to oller it as a Reaſon, to confirm what the Doctor 
hath aſſerted, 

My Lords, I ſhall trouble your Lordſhips only 
with one Paſſage more, which was urged to prove 
this Article, which is in Page the 15th, where the 
Doctor hath theſe Words; To lay before you the great 
Peril and Miſchiefs of theſe Falſe Brethren in Church 
and State; which I ſhall endeavour to do, by proving 
that they weaken, undermine, and betray in them- 
ſelves, and encourage, and put it into the Power of 
our profeſs d Enemies, to overturn and deſtroy the 
Conſtitution and Fftabliſhment of both. Theſe Falſe 
Brethren are the Occaſional Conformiſts mention*d 
in the Page preceding. 

I heartily wiſh, that all who communicate in the 
Church, were true Sons of the Church ; but if, as 
the Doctor ſuggeſts, there are any that communi- 
cate at her Altars, who diſown her Miſſion, who 
refuſe to comply with her Liturgy, and are Enemies 
to her Conſtitution ; if Arians, Socinians; Deiſts, 
and almoſt all Diſſenters, and other Enemies to the 
Church, communicate with her to get Places and 
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Preferments in Church and State, what Prejudice 
the Church may receive from ſuch Falſe Brethren, 
T ſubmit to your Lordſhips Judgment ; begging 
Leave only to offer to your Lordſhips, what was 
ſaid by the Commons at a Conterence with your 


Lordſhips, upon the Bill for preventing Occaſional 


Conformity; and which, I hope, in an Impeach- 
ment by the Commons, will have ſome Weight 
with your Lordſhips. 

The Commons upon that Conference were pleaſed 
to take Notice, That when the Corporation-Act 
„ was made, the Parliament had freſh in their 
Minds the Confuſions and Calamities that had 
been brought upon the Nation, by ſuch as pre- 
c tended to be at the ſame time in the true Intereſt 
of Religion and their Country. Thar the Parlia- 
ment by that Act, and afterwards by the Teſt- 
Act, thought they had ſecured our Eſtabliſhment 
both in Church and State; and that they had pro- 
« vided a ſufficient Barrier to defeat and diſappoint 
any Attempts upon them, by Enacting, That all 
„ 7n Office ſhould receive the Sacrament of the Lord's 
« Supper, according to the Rites and -Jages of the 
« Church of England; and never imagined a Set of 
Men would riſe up, whole Conſciences were too 
«* tender to obey the Laws, but harden'd enough to 
„break through any.” 

Thus, my Lords, having ſhewn that the Paſſages 
cited by the Managers do not maintain this Article, 
and that the Doctor hath not aſſerted the Church to 
be in Danger by Her Majeſty's Adminiſtration , I 
will next ſhew, from what Cauſes the Doctor doth 
ſuggeſt the Danger of the Church to ariſe : And of 
theſe, Schiſm is one. 

That Schiſm may diſtract the Church, a Prayer 
lately added to our Liturgy tells us. That Separa- 
tion from the Eſtabliſn'd Church, which impoſeth 
no Sinful Terms of Communion, 1s Schiſm, all the 
Learned Men of our Church agree; and that there 
are many People in this Nation that are guilty of 
Schiſm, I think no body will deny, And altho? it 
cannot be imagined, no” is it aſſerted by the Do- 
ctor, that ſuch Schitm ud grow to fuch a Head 
as to endanger the Church, during Her Majeſty's 
happy Adminiſtration ; yer, what ill Conſequence 
it may be to the Church in another Age, no body 
can pretend to know, tho? every body may have too 
much Reaſon to tear. 

So, my Lords, when Men attack the Articles of 
our Religion and our Homilics, and repreſent them 
as Spurious ; when they call the Doctrine of Non- 
Reſiſtance and Pative-Obedience a Blaſphemous 
Doctrine, what Influence that may have hereafter 
upon our Government both in Church and State, 
your Lordihips are the beſt Judges. 

I ſubmit to your Lordſhips, if the Queen can be 
ſafe, when it ſhall be averr'd in Print, that there is 
one on the other Side of the Water that is a Fure 
Divino King, and hath an Hereditary Right. Can 
the Queen or Church be fate, when all the whole 
Adminiſtration is vilify'd and abug'd as it is in the 
Obſervator, in this Manner ? Countryman aſks the 
Queſtion, Have you any more Knaves to talk of ? 
Obſ. Honeſt Countryman, What would you have me 
to do? If I muſt run through all the Liſts of Kneves, 
I muſt bring in all the Courts, all the Employment-:, 
all the C 72 of Public Affairs in the Nation. 

Can the p_ be ſafe, when the Murther of 
King Charles the Firſt is juſtify*d in Print, by the 
Review and Obſervator ? When the Wet Martyrdom 
of King Charles the Firſt, and Dry Martyrdom of 
King James the Second are ſaid to be all one, and no 


181. The Trial of Henry Sacheverell D. D. 


9 Ann. 


Difference between them? I ſay, How can Her Ma. 
jeſty be fafe, when ſuch Rebellious Principles are ſo 
publickly avowed ? And if Her Majeſty be in Dan. 
ger, can the Church be ſafe ? 

All Learned Men that underſtand our Conſtitu- 
tion, have always agreed, that there is ſuch a near 
Relation between the Church and Monarchy, ſuch a 
Dependance of one upon the other, that where one 
talls, the other cannot ſtand. 

Can either Church or Queen be ſafe, when { 
great and neceſſary a Part of our Conſtitution, our 
Parliament, is ſtruck at? When it ſhall be faid that 
the Members fit in the Houſe to do nothing, makins 
long Speeches without Meaning, and Voting Bis with. 
out Deſign to have them paſs? And when ſuch Re- 
bellious Principles are broached, as I mentioned to 
your Lordſhips upon Friday laſt out of the Reviere, 
to ſhew the Neceſſity of Preaching the Doctrine of 
Paſſive Obedience, viz. I the next Partrament ſhould 
prove like this, the Nation will le ſo much the nearer 
that Criſis of Time, toben Engliſh Liberty b:ins brought 
to the laſt Extremity, muſt open the Magazine of Or. 
re Power ? Theſe are ſome of the Things al- 

edged by the Doctor to be dangerous to the 
Church and State. 

But the chief Cauſes from whence the Doctor ſug- 
geſts the Danger of our Church and State to proceed, 
are Atheiſm, Prophaneneſs, and Immorality; for he 
thus expreſſeth himſelf, Pag. 20. What Reaſon have 
we to think but that the National Sins are ripen'd up 
to a full Maturity to call down Vengeance from Provi- 
dence on a Church and Kingdom thus debauch'd in its 
Principles, and corrupted in its Manners ; and inſtead 
of the True Faith, Diſcipline and Worſhip, given over 
to all Licentiouſneſs both in Opinion and Practice; to all 
Senſuality, Hypocriſy, Lewdneſs and Atheiſm ? 

From theſe Sins it is he apprehends the Church 
and Nation to be in Danger; and what Judgments 
have been brought down upon Kingdoms and Na- 
tions for theſe Sins, we have Multitudes of Inſtances, 
both in Sacred and other Hiſtories ; ſometimes they 
have been deprived of the true Worſhip of God, 
and overwhelmed with Idolatry and Mahometaniſm. 
Is not the Name of God forgot in the Place of his 
miraculous Birth? And is not the Light of the 
Goſpel totally extinguiſhed where it at firſt ſo glo- 
riouſly ſhined ? And by what Means ? By Infidelity, 
Prophaneneſs and Immorality. And may not the 
ſame Cauſes produce the ſame Effects? 

Can England be always ſecure from ſuch Judg- 
ments, when ſome amongſt us ſcarce own the firit 
Perſon of the Trinity, by whom they were created ? 
But many have the Boldneſs to deny the Divinity 
of the ſecond Perſon, by whom they were redeem- 
ed, and many other ſuch Blaſphemics and Atheiſti- 
cal Notions are daily propagated and ſpread abroad 
among us; of which I ſhall beg your Lordſhips 
Permiſſion to cite ſome few Inſtances, of thoſe 
many we ſhall offer to your Conſideration in the 
Courſe of our Evidence; and they are ſuch as 1 
hardly dare name, and as your Lordſhips will ſcarce 
bear to hear. 

There is a Treatiſe call'd, A brief but clear Con- 
fulation of the Doctrine of the Trinity, Page the grh, 
he ſays, The Drvinity attributed to the Son and Holy 
Ghoſt is unſcriptural and idolatrous. Page the 14th. 
To be ſhort, Trinitarianiſm is Polytheiſm and Idolatry. 
if there be any ſuch Thing in Nature. 

And a Book called Brief Notes on the Creed of 
Athangfius, ſpeaking of the Trinity and Incarnation, 
ſays, A Belief in theje Points is in no Degree neceſſary, 
much leſs neceſſary before all Things. 


Tlie 


The Account of the Growth of Deiſm, Page 17. 
ſays, Many Dettrines are made neceſſary to Salvation, 
which it is impoſſible to believe, becauſe they are in their 
Nature Abſurdities. Idem, p. 22. One of my Old 
Arquaintance always thought the moral Part of the 
Bible very good; but he alſo thought that by the 
Strength of his own Reaſon, be could have terit as 
good a Moral himſetf. 

Theſe are Sins of a very deep Dye, and may 
- juſtly draw down very heavy Judgments; and al- 
tho? we are very well aſſured, that the Piety of her 
Majeſty alone is ſufficient to avert thoſe Judgments 
that are due to ſuch Crimes during her own Life; and 
altho? we are ſure, that, by her Majeſty's Care, and 
the Vigilance of Her Miniſters, thoſe Sins will not 
grow to ſuch a Head during her Majeſty's Life, as 
to endanger the Church and State ; yet (if not pre- 
vented) they may take ſuch Root now, as may here- 
after endanger the State, the Church, and even 
Chriſtianity it ſelf : For as among Men, Nemo repen- 
te fuit turpiſſimus, ſo Hereſies and Schiſms in the 
Church, Factious and Seditious Principles in the 
State, are not invented and arrive to the Height at 
once, but ſteal by degrees into the Church and 
State : And therefore, as in the Body Natural, fo 
in the Body Politick, we muſt meet the Diſeaſe, 


and prevent the ſpreading of its Contagion : And 


one of the beſt Methods to do it, is by our Mini- 
ſters ſhewing the Heinouſneſs of theſe Crimes, and 
the dangerous Conſequences that attend them, And 
we ſubmit it to your Lordſhips, whether the Doctor 
hath any otherwiſe aſſerted the Church to be in 
Danger, than what may happen to her as the Con- 
ſequences of ſuch Sins; and whether he any where 
avers the Church to be in Danger by or under her 
Majeſty's Adminiſtration, 

As to the Votes of both Houſes, we dare not pre- 
ſame to ſay how far they were deſign'd to extend: 
But I humbly ſubmit to your Lordſhips Conſide- 
ration, whether the Vote of both Houſes in 1705, 
did relate only to ſuch Suggeſtions and Inſinuations 
of the Church's Danger, as ſhould be made about 
that Time, or ſome ſhort time after; or whether 
it was intended to have a Proſpect, and relate to 
what ſhould be ſuggeſted four Years after ; whereas 
it was impoltible tor the Wit of Man to foreſee what 
ſhould happen in ſo long a Time. 

We were then, as we are now, engaged in a War 
with a powerful Enemy ; a Pretender, ſupported by 
that Enemy, and who, ſince that Vote, attempted 
to invade theſe Kingdoms, if that Army of the 
French had been ſucceſsful in Flanders, and the 
Advantage of the War had turn*d on their Side; and 
if the Pretender had landed with ſuch a ſucceſsful 
and powerful Army of French Papiſts in Great hri- 
tain, I belicve it would have been impoſſible to have 
made the Generality of the People avoid thinking 
both Church and State too in Danger under thoſe 
Circumſtances. | 

To conclude this Branch, If there be any Thing 
in his Sermon, from whence it can be inferr'd that 
he ſuggeſts the Church to be in Danger, yet if it 
be not ſuggeſted to be by Reaſon of her Majeſty's 
Adminiſtration; and if it was not done with a 
wicked, malicious, and ſeditious Intent to defame 
Her Majeſty's Adminiſtration, and to contradict and 
arraign the Reſolutions of both Houſes of Parlia- 
ment; and unleſs ſuch Intention plainly appears, 
without Innuendo's, he cannot be guilty within the 
Intent of this Article. 

And as to ſo much of the third Article, which 
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chargeth that he Doctor, as a Parallel, mentions a 
Vote that the Perſon of King Charles the Hirt was 
voted to be out of Danger, at the ſame time that bis 
Mus derers were conſpiring his Death, thereby wickedly 
and maliciouſly infinuating, that the Members of both 
Houſes who paſs'd the ſaid Vote were then conſpiring 
the Ruin of the Church; 1 cannot give a better 
Anfwer than the Doctor himſelf hath given to it, viz. 

1. That he doth not draw any Parallel between 
tie Vote concerning the King's Perſon, and the 
Vote of the Two Houſes. 

2, That he does not in his Sermon mention the 
Vote of the Iwo Houlcs. 

3. That it he had mentioned it, he would not 
thereby wickedly and maliciouſly have inſinuated 
that the Members of both Houles, who pals'd that 
Vote, were then conſpiring the Ruin of the Church; 
but would have inſinuated, that as ſome Perſons 
were conſpiring the Murder of the King, whiltt 


others, no way privy to their wicked Intentions, 


voted his Perſon to be out of Danger; ſo when the 
Two Houtes voted the Church to be in no Danger 
under her Majeſty's Adminiſtration, there might be 
tome others who were conſpiring the Ruin of the 
Church, and many others, who by their Vice and 
Infidelity were drawing down God's Vengeance 
both on Church and State. 

Mr. Dee. AY it pleaſe your Lordſhips to in- 
dulge me a little upon his Article, 
and I beg lcave to make a Diſtinction, as on the 
laſt Article, that is, that theſe Words, Danger of the 
Church, ſcem in the Articles to bear one Senſe, and 
in the Doctor's Sermon another. The Danger ſug- 
geſted in the Article, is a Danger under Her Maje- 
ity's Adminiſtration. I mult beg leave to ſay, theſe 
Words were put in, to inſinuate, that the Doctor 
does in his Sermon urge the Danger of the Church 
to ariſe from her Majeſty's Adnuniſtration; which, 
I think, is not to be found there; and if they were 
omitted, then it will ſtand only thus, I hat the Do- 
ctor doth affirm that the Church of England is un- 
der great Peril and Adverſity; and it fo, I hope, 
the Aſſertion is not Criminal. I can't, by all the 
Obſervation I have made on the Doctor's Sermon, 
find that the Doctor ſuggeſts that there is any form'd 
Body of Men conſpiring to overthrow the Church; 
but the Doctor ſays, that there are ſuch Men that are 
falſe Brethren that endanger the Doctrines and Diſ- 
cipline of the Church. That there is ſome ſort of 
Danger, appears by the Form of Prayer that is daily 
offered up tor her Safety, and therefore a general 
Suggeſtion of Danger would not have anſwered the 
End of the Commons to make the Doctor Criminal, 
without adding the Words ander Her Majeſty's Ad- 
miniſtration; and if they can ſhew that the Doctor 
in any Part of his Sermon has charg'd the Queen 
with ſuch Adminiſtration as endangers the Church, 
I am ſure I ſhould be very much to blame to ap- 
pear for him at this Bar: but the contrary, I think, 
appears, when he prays for her Life, with theſe 
Words added, for the Comfort and Support of this 
Church and Nation. 

My Lords, I ſhall ſay no more to that Part of 
the Article, it having been fully ſpoken to already, 
but beg leave to take Notice, that the Managers for 
the Houſe of Commons have been pleaſed to ſay, 
That the Doctor has reflected upon the Reſolutions 
of both Houſes of Parliament, by drawing a Pa- 
rallel between the Vote relating to the Murder of 
King Charles, and the Vote of the Two — 

that 
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that the Church was not in Danger. My Lords, 
To make a Parallel there muſt be Two Lines, a 
Line firſt given to draw the Parallel Line to; and I 
beg leave to ſay, that in the Doctor's Sermon there 
is no ſuch firſt Line given; for he has not in all his 
Sermon taken Notice of any Vote of both Houſcs. 
If he has not taken Notice of this Reſolution of 
both Houſcs in his Sermon, the Law will not im- 
ply that he had any Notice of it. For Votes are 
private Reſolutions of the Houſes, and always were 
ſo till of late they have been publiſhed in Print, 
and the Printing of them will not infer that he had 
Notice of them. The Doctor's Diſtinction in his 
Anſwer is very true and plain, that he doth not 
charge the Perſons concerned in paſſing that Vote 
with being concerned in that odious and execrable 
Deſign of carrying on the Murder of that Royal 
Prince; (and I hope Charity will carry us fo far as 
to think that very many Perſons that join'd in that 
Vote were not concerned in 1t) but that yet at the 
ſame Time they paſſed that Vote, that bloody De- 
ſign was carry*d on by a private Juncto of Blood- 
thirſty Men. 

My Lords, I do not admit, but ſuppoſing I 
ſhould admit the Doctor hath contradicted the Re- 
ſolutions of both Houſes, I ſubmit it to your Lord- 
ſhips what Crime the contradicting a Vote of the 
Houſe of Commons, or the Reſolution of both 
Houles, is. The contradicting a known eſtabliſh'd 
Law may be Seditious ; but I ſubmit it whether a 
Vote is ſo publick an Act, that contradicting it, at 
leaſt without taking Notice of it, be any Crime, or 
at leaſt be ſo high a Crime as to deſerve a Cenſure. 
It is very certain he may be thought Saucy and Un- 
mannerly to do it, or it may be a Breach of Privi- 
lege; but whether your Lordſhips will interpret it 
to be a Crime, and ſuch a Crime as will bear an Im- 
peachment for High Crimes and Miſdemeanors, I 
ſubmit to your Lordſhips. | 

My Lords, We humbly hope, that notwith- 
ſtanding any thing yet offered againſt the Doctor, 
that your Lordſhips wil! e of Opinion, that the ac- 
quitting the Doctor of this Impeachment will be a 
noble and convincing Proof of the undoubted Truth 
of that Vote, That the Church of England, (of 
which the Doctor is a true, though an unfortunate 
Son, whilſt under a Charge by the Commons of 
Great Britain tor High Crimes) under Her Maje- 
ſty's Adminiſtration, is in a ſafe and flouriſhing 
Condition, 
Dr. Henchman. Y Lords, We are now upon 

| the Third Article of Im- 
peachment, in wiuch Doctor Sacheverell is charged 
with [ falfly and ſeditioufly ſuggeſting and aſſerting, 
That the © burch of England is in a Condition of great 
Peril and Adverſity under Her Majeſt)'s Adminiſtra- 
tion.] It by theſe Words, under Her Majeſty's Admi- 
niſtration, your Lordſhips are to underſtand By the 
Courſe and Tendency of Her Majeſty's Admini- 
ſtration, that Charge we poſitively deny, and hum- 
bly aſſure ourlcives that the Learned Managers 
have not been able to maintain it, either from the 
general Scope and D-1ign of the whole Sermon, or 
trom any Faflages contained in it. 

It by thole Woids, under her Majeſty's Adnmini- 
tration, is to be underſtood only during the Time 
ot her Majtly's Adminittration, then we appre- 
hend that there may be Perils under her Majeſty's 
Adminittration, Wich do no ways proceed from 
ch her Adininifiration, and which may be men- 
Lond without any feditiou; Thought or Intention 
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of Reflecting upon her Majeſty's happy Admini. 
ſtration. 

It your Lordſhips look thro? the whole Sermon, 
it will appear, that he who now ſtands accuſed for 
caſting this foul Aſperſion upon her Majeſty, ne- 
ver once mentions her throughout this whole Dil. 
courſe, but in Terms full of the profoundeſt Re- 
ſpect and Reverence: In the very beginaing of this 
Sermon, in the ſecond Page, this is reckoned as one 
chief Part of that Day's Deliverance, which he 
was then folemnizing, That this good and pious Re— 
lid of the Royal Family fits now happily upon the 
Throne of her great Anceſtors. In the 19th Page we 
find him with an honeſt and hearcy Z-al aſierting 
Her Majeſty's Right to the Throne, and praying 
God to bleſs her in it; and within a few Lines he 
again repeats that Prayer, That God wan'd long pre- 
ſerve her on that Throne, tor this very remarkable 
Reaſon, becauſe She is the Comfort aud Support of !he 
Eſftabiiſhed Church. 

Is chis, my Lords, the Language of one that wou!d 
ſuggeſt and aſſert, that very Church to be in a Con- 
dition of great Peril and Adverſity from her Maje- 
ſty's Adminiſtration ? Or can your Lordſhips pre- 
ſume, that any one can fo far prevaricate with God 
and Man, as openly to thank God for the peculiar 
Happineſs that we now enjoy by her Majcity's ſit- 
ting on the Throne of her Anceſtors, and to be. 
ſeech him long to preſerve her there for the Sup. 
port and Comfort of the Eſtabliſhed Church, and 
yet aſſert that that Church is in great Adverlity un- 
der, that is from her Majeſty's Adminittration ? 

In this Caſe your Lordſhips will ſuffer me to 
ſhew what thoſe Perils are which the Church is ſaid 
to be in, in this Diſcourſe, and how they do not 
proceed from her Majeſty's Adminiſtration. 

The Dangers ſpoken of in this Sermon are either 
ſuch as ariſe from the Infidelity and Prophanenel;, 
the Vice and Immorality of the Age, or elle ſuch as 
always have attended the Chriſtian Church from her 
firſt Foundation, and always will attend her whilſt 
ſhe continues Militant upon Earth. 

That there are Dangers ariſing to the Church 
from Infidelity and Prophaneneſs, is already, I doubt, 
too evident from thoſe Authors I mentioned under 
the ſecond Article, and from what the Gentlemen 
who have ſpoke before me, have obſerv*d upon this: 
If it yet wants a Confirmation, we ſhall beg leave 
to lay before your Lordſhips a black Catalogue of 
Prophaneneſs and Blaſphemy, not fit to be heard 
more than once. 

As to the Dangers proceeding from Vice and Im- 
morality, the Laws oi the Land, and the many Pro- 
clamations iſſued out by Royal Authority upon that 
Occaſion, are an undeniable Evidence of the growing 
Danger to the Church on that Head, and of her 
Majcity's ſpecial Care to ſuppreſs and prevent tliat 
Danger. Ii the Cloſe of thoſe Proclamations Her 
Majeſty declares Her Royal Reſolution to puniſh all 
manner of Vice, Immorality and Prophaneneſs in 
Perſons of all Degrees whattoever, and particularly 
in ſuch as are near her Royal Perſon ; and theſe Pro- 
clamations are ordered to be read by all Miniſters 
in their reſpective Congregations at leaſt Four 
Times in every Year; and they are directed to incite 
and ſtir up their Congregations to the Practice of 
Piety and Virtue, and the avoiding all Immorality 
and Prophaneneſs. My Lords, hard is the Fate uf 
Miniſters, if they muſt reprove Prophaneneſs in 
Men of all Degrees under Her Majeſty's Diſplca- 
ſure ; and yet it they once happen to mention Men 
cf Characters and Stations in their publick Diſ- 
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courſes, that too muſt be made one Part of the Im- 
peachment againſt him. 

My Lords, It was ſaid indeed by a Learned 
Manager, that the Pulpit was not a proper Place for 
Complaints of this Nature ; that theſe things ought 
not to be ſpoken of in Publick, unleſs they could 
be proved; and if they could be proved, thoſe that 
are known to be guilty ſhould be proſecuted in a due 
Courſe of Law. But, my Lords, I humbly appre- 
hend it to be the Duty of a Miniſter of the Goſpel 
to be inſtant in ſeaſon, and out of ſeaſon ; to exhort 
and rebuke with all Authority, and without Diſtinc- 
tion. This their Holy Function obliges them to 
do, and the Dignity of that Function does and 
ought to protect them in the Performance of that 
Duty ; but that Miniſters ſhould be obliged to pro- 
ſecure cvery Offender in a Court of Juſtice, is not 
yet known to be any Part of their Office; and he 
that at any time ſhould take that Part upon him, 
would hardly avoid that Imputation which many 
People are ready to lay upon the whole Profeſſion. 

In the next Place, your Lordſhips will conſider 
whether the Dangers mentioned in this Sermon are 
not ſuch as have in all Ages, and under the beſt 
Princes, infeſted the Church. 

I appeal to the Reverend Bench of Biſhops, 
whether even in the Apoſtles Time there were not 
Men of unſtable Minds crept in among them; ſome 
carried about with every wind of Doctrine, decerving, 
and being deceived ; others teaching for Dottrines the 
Traditions of Men; and whether in the immediate 
ſucceeding Ages the Church was not miſerably rent 
and divided by factious and ſchiſmatical Impoſtors. 
Their Lordſhips well know that the pious Care of 
Chriſtian Emperors was not able to prevent the 
{preading of old Errors, and the continual ſpringing 
up of new ones; neither has Her Majeſty's peculiar 
Piety and Zeal prevented many Inſtances of Pro- 
phaneneſs and Irreligion under Her happy Admini- 
{tration ; but certainly no Inference ought to be 
made from an Hiſtorical Account, or bare Mention 
of ſuch like Perils of the Church, as if that was 
intended to arraign the Adminiſtration of thoſe 
Princes in whoſe Times they happen'd, 

My Lords, That there arc fuch Dangers attend- 
ing the Church, even under her Majeſty's happy 
Adminiſtration, needs no other Evidence than that 
Form of Prayer which is by Her Majeſty's Authority 
directed to be uſed in all Churches; in which we 
beſeech God, That no Sedition may diſturb this State, 
nor Schiſm diſtraft this Church; and that he would 
give as all Grace ſerioufly to lay to Heart the great Dan- 
ger we are in by our unhappy Diviſions. My Lords, 
this Prayer is enjoined to be uſed by publick Autho- 
rity ; and particularly mentions the great Danger 
of the Church, in being at this Time diſtracted 
with Schiſm ; and I muſt ſubmit it to your Lord- 
ſhips Conſideration, how hard it is that a Miniſter 
may not from his Pulpit mention thoſe Dangers 
without Offence, which he 1s ſpecially commanded 
to pray againſt in his Deſk. - 


Mr. Doad. We ſhall beg leave to produce ſeve- 
ral Books, wherein there are the ſtrongeſt Opinions 
that perhaps your Lordſhips ever heard of : And we 
ſhall firit conſine ourſelves unto them which relate 
to Blaſphemy, Irreligion and Hereſy, which we 
confeſs are not pleaſant to be heard, or fit to be 
publiſhed, if it were not abſolutely neceſſary for the 
Doctor's Defence. 

Mr. Phipps. My Lords, We begin with ſome 
Miſcellaneous Tracts, publiſhed by Mr. Edward 
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Hickeringill. And we offer them firſt to your Lord- 
ſhips Conſideration, becauſe he was a falſe Brother; 
and we think his Tracts will juſtify the Doctor in 
what he hath ſaid in relation to the Church being 
in Danger, from the Blaſphemy and other enormous 
Crimes mentioned in his Sermon. 
Mr. Dee. It's in Page 12. 


Clerk reads. The ſecond Pre- 
tender to Infallibility is the Bible; Part 1. p. 12. 
and that I admit too, ſo ſoon as | 
© *ris agreed which Chapter and Verſe is God's 
© Word, and which not, and why.—Foras for ſome 
« Verſes and Clauſes in the Holy Bible, the very 
© Penmen thereof did not ſometimes know very well 
* whether the ſame were the Dictates of the Spirit 
of God or no. Sometimes they write us ſaith 
the Lord—and not I, but the Lord commands, ſo 
and ſo: and then again in a m or Quandary, 
modeſtly pretend to gueſſing : I ihink alſo, ſays 
St. Paul, that I have the Spirit of God. 


Mr. Thompſon. My Lords, upon what is offered 
to be given in Evidence, the Managers apprehend 
there is ſomething that will require their Conſide- 
ration. 
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Accordingly the Managers withdrew, and then the 
Lords adjourned to their Houſe above; and in a 
ſhort time their Lordſhips being returned, and 
ſeated as hefore, and the Managers being return- 
ed to the Flace appointed for them at their Lord- 
ſhips Bar, Proclamation for Silence was made 
by the Serjeant at Arms. 


Mr. Thompſon. My Lofds, The Managers have 
conſider*d the Nature of the Evidence open'd by the 
Council ; and without troubling your Lordſhips to 
obſerve how material it is for the Priſoner's Defence, 
ſubmit it to your Lordſhips, whether ſuch 1mpious 
and blaſphemous Paſſages as the Council were 
aſham'd to repeat, ſhall be republiſh*d in ſo ſolemn 
a Manner, by reading them in Evidence before your 
Lordſhips. 

Lord Chancellor, Gentlemen, You that are of 
Council for the Doctor may proceed in your Evi- 
dence as you ſhall think proper. 

Mr. Dodd. My Lords, We muſt own there are 
a Multitude of Sentences never to be repeated, if it 
were not neceſſary for our Defence; but we think 
it ſo material for the Doctor's Defence, that we 
dare not depart from it without your Lordſhips 
Order. 

Mr. Phipps. My Lords, The Reaſon that Learned 
Gentleman gave againſt reading them, is the very Rea- 
ſon we offer for reading them; for the Doctor aſcribes 
the Danger of the Church to thoſe Blaſphemies and 
impious Doctrines and Tenets, that are ſo frequently 
publiſned, and which call for God's Judgments on 
the Nation. 

Mr. Dee. My Lords, we deſire he may read in 
the ſame Book he was reading before. 


Clerk reads.] For Sabbathiſing. The 
Sabbath, Oh the Sabbath—called by 1314. p. 17. 
the cunning Prieſtcraft, not by the 
Holy Scripture, the Lord's Day, to recommend it 
the better to the unthinking Mob.—Of all the 
© other Seven Days the Prieſt's beſt Market-Day to 
put off his Wares, and turn them into Money. 

Family Duties are the next plauſi- 
ble Piece of Prieſtcraft Divinity, I id. p. 21. 
mean Praying with the Family, (not 
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that I-condemn it) tho? our Bleſſed Saviour ſeems 
to condemn it by his Practice and Preaching. 
* Saying Grace, an univerſally cry*d 
Bid. p. 23. up Piece of Divinity, Superſtition, 
| or Prieſtcraft; for we never read 
that Chriſt or his Apoſtles ſaid Grace, either be- 
fore Meat, or after Meat. f 
King Saul found to his Coſt, that 
© he had better have diſpleaſed all 
« Iſrael, than Samuel the good High- 
© Prieſt; and had better have rent the Clothes off 
© from his own Back, than have rent SamuePs Caſ- 
© ſock.—It fretted the good old Gentleman; and 
© ina Paſſion he ſaid, God hath rent from thee the 
Kingdom alſo, and hath given it to thy Neighbour 
* that is better than thou. 
Then the Lord anſwered, Take an 
Did. p. 51. * Heifer with thee, and ſay I am come 
* to do Sacrifice to the Lord. The 
Policy of Heaven, we ſee, jumps with our late 
Prieſtcraft in this, to make Religion the common 
* © Covert to hide a Plot. ; 
His Kingdom, which was given 
Did. p. 52, to David, becauſe he was a Man after 
53. God's own Heart, (not in Holineſs, 
that is not meant: for beſides his 
* Adultery and Murder, his many other Sins, and 
* curſing his Enemies to the Pit of Hell, is unac- 
© countable;) but after God's own Heart is a Hebra- 
© iſm, and in Engliſh ſignifies as much as a Man for 
* my Turn, he will kill and ſlay as the Prieſt directs, 
by Orders received from Heaven; he will fulfil all 
my Will, faith the High- Prieſt. 
I can no means perceive that 
Thid. Part 2. this Comhiſſion to Teach, Baptize, 
p. 4 Ex communicate, or Abſolve, does 
properly or more appertain to a 
* Grey Fryar, or any Black Coat, more than to a 
© Grey Coat or Layman. 
| To fay, the Uſe, (being for God's 
Tbid. p. 14. Service) ſanctifies it: So may a Meet- 
| * ing-Houlc, a Tabernacle, or my 
* Dining-Room be conſecrated, when we pray and 
* preach there, or ſay Grace there, pro hac vice; 
and vice verſa, it is unconſecrated when Dinner- 
© time comes, or the Punch-Bowl. 


Mr. Dee. The Rights of the Chriſtian Church is 
the next Book we ſhall offer to your Lordſhips. 


Clerks reads.] * Atthe Cloſe of the 
Supper, the great Meal with them, 
the Maſter of the Feaſt diſtributed 
among his Gueſts ſmall pieces of Bread; and ha- 
ving firſt drank of the Grace-Cup, delivered it to 
be handed about: To which Chriſt, who inſtituted 
no new Rites, ſuperadded the Remembrance of 
his Sufferings; and directs his Diſciples as often 
as they did this, that is, Celebrate ſuch Feſtivals, 
© and cloſe them with the Paſt-Cænium, to comme- 
* morate him after this manner. 

Docs not every one, as well as 
1bid. p. 108. the Miniſter, equally apply the 
© Bread and Wine to the ſame Holy 
and Spiritual Uſe, in commemorating the Benefits 
received by our Saviour, and in offering up the 
* fame Prayers, and deliring the ſame Bleſſings? 
And whoever does this with a due Application of 
Mind, rightly conſecrates the Elements for himſelf, 
ſince this is the only Conſecration they are capable 
* of: Any thing further than this may rather be 
called Conjuration than Conſecration. 


Lid. p. 50. 
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Mr. Dee. The next Book we offer to your % 
ſhips is Blount*s Oracles of Reaſon. _ 


Clerk reads.] * Reaſon is able to 

* furniſh us with enough to make us Preface, 
* happy, and that is as much as we 
need care for. ; 
* When he made his Cavalcade 
upon Aſ/inego, they extoll'd him as 
* the Deſcendant of King David; but his untimely 
* Apprehenſion and Death, together with his Neg- 
© lect to improve the Inclination of the People to 
* make him King, did allay the Affections of the 
6 8 him. 

* It ſeems a very cruel and ve i 
hard thing in chisreſper, that God Lid. p. ag. 
© ſhould be ſaid to have tormented, nay, and ruin'd 
Mankind, for ſo ſmall a Fault; and that too com- 
* mitted thro* the Levity of a Woman's Mind. 


P. 3. 


Ibid. p. 165. 


Mr. Phipps. The next is Dr. Burnet*s Archæologia 
Sacra. | 


Clerk reads] * Id utique videtur graviſſimum, && 
* aſperrimum in hac Narratione, quod Gentem hu- 
* manam plexiſſe, imo perdidiſſe dicatur Deus ob rem 
* exiguam, & fæminilis Ingenii levitate perpetratam. 


Mr. Phipps. The next is, An Account of the 
Growth of Deiſm. 


But ſince the Goſpel Simplicity t 
* has been worn off, the Prieſts of all P. 191,192, 
Churches have agreed, firſt, That 193. 
it is neceſſary for all Chriſtian Peo- 
pꝑle to communicate at the Lord's Table. Secondly, 
That this Sacrament cannot be rightly celebrated 
vVvithout the Aſſiſtance of a Prieſt, who muſt con- 
© ſecrate the Elements to the Uſe for which they are 
* deſign'd; whereby the Prieſt is made abſolutely 
* neceſſary to the very Being of the Sacrament. 
* The Prieſt alſo making himſelf Judge of every 
one's Preparation for this Sacrament, has it in his 
* power toadmit to a Participation whom he thinks 
fit; as likewiſe to exclude whom he pleaſes from 
this neceſſary Means of Salvation: And hereby 
he is enabled to make his Terms with his People, 
* who muſt be contented to fave their Souls upon 
* what Conditions he will admit. No wonder, 
then, that ſo great a Noiſe has been made con- 
* cerning this Sacred Commemorative Repaſt. 
That Chriſtian Communion which you read of as 
« practiſed in the Apoſtles Days, was nothing elſe 
but a Religious Converſation with Chriſtians one 
* amongit another. Twas for Society-ſake that 


they went from Houſe to Houſe, that they cat 


and drank together frequently.—Now it's plain, 
that this ſort of Religious Converſation may be 
kept up among Chriſtians without either Prieſt 
* or Altar, or any ſet Form of Prayer, or Praiſe. 
© It was long after the Apoſtles were dead and 
buried, before the Temples were built, or Altars 
« erected, or ſet Orations were made to the People 
* in Churches, And what if you ſhould further 
* conſider, if there be any Part of this Primitive 
* Church-Communion that might not have been 
performed by a Woman as well as a Man? 


When the Primitive Chriſtians met together to 
break Bread, from Houle to Houſe, had any of 
* thele Women craved a Bleſſing on that Bread, we 

have 
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« have no Reaſon to doubt but that God would 
have heard her Prayer. 


Mr. Phipps. The next is, A Letter concerning 
Eznibuſiaſin. 

Clerk reeds.) * Is the doing Good 
for Glory's ſake ſo Divine a thing? 
Or ĩs it not diviner to do Good even 
« where it may be thought inglorious, even to the 
« ungrateful, and to thoſe who are inſenſible of the 
Good they receive? How comes it then, that 
« what is ſo divine in us ſhould loſe its Character in 
« the Divine Being? And that, according as the 
Deity is repreſented to us, he ſhould more reſem- 
ble the Weak, Womaniſh, and impotent Part of 
our Nature, than the Generous, Manly and Di- 
vine ? 


Page 89. 
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One would think it were eaſy to 
* underſtand, that Provocation and 
* Offence, Anger, Revenge, Jea- 
* louſy in point of Honour, or Power, Love of Fame, 
Glory, and the like, belong only to limited Be- 
© ings, and are neceſſarily excluded a Being which is 
perfect and univerſal. 

It is Malice only, and not Good- 
* neſs that can make us afraid. 

so that we have only to conſider, 


Ibid. P. 60. 


Lid. p. 61. 


Lid. p. 62. 

Mind that has relation to the Whole, 

© or not: For if there be no Mind, we may com- 

« fort our ſelves however, that Nature has no 
« Malice. 

For no body trembles to think 


Ibid. p. 63. that there ſhould be no God, but 
that there ſhould be one. 
Did. p. 69, ] am not a Divine good enough 


to reſolve what Spirit that was which 
« prov*d ſo catching among the ancient Prophets, 
that even the Prophane Saul was taken by it. 


Mr. Phipps. The next is, A Brief, but Clear 
Confutation of the Doctrine of the Trinity. 


Clerk reads.) * The Divinity at- 


Page 9. tributed to the Son and Holy Ghoſt, 
is unſcriptural and idolatrous. 
Ibid. p. 10. This one Fundamental falſe Prin- 


* ciple, as well with Jeros and Turks, 
as Heathens, has done more Miſchief to Chri- 
ſtianity than all our other Errors beſides. 

For my part, I declare I ſhall ne- 

Ibid. p. 11. ver more admire at the Abſurdity of 
either Papiſts, Turks, or Heathens; 
* be they as groſs as they will, I am ſure they will 
never be able to exceed this Doctrine. 

* To be ſhort, Trinitarianiſm is 
* Polytheiſm, and Idolatry ; if there 
be any ſuch Thing in Nature, 
* Revelat. 17. 5. And upon her Forehead was a 
Name written, Myſtery, Babylon the Great, the 
Mother of Harlots, and the Abominations of the 
Earth. And to what I pray, in Popery can that 
Word Myſtery there fo properly relate, as to the 
Trinity? 


Mr. Phipps. The next is, Brief Notes on the Creed 
of Athanaſius. 


Lid. p. 14. 


001 


Clerk reads.) * A Belief in theſe 
Points, that have been always con- 
© troverted in the Churches of God, 
© is in no degree neceſſary, much leſs before all 
things. 

* And now I appeal to all Men that have any 
© Freedom of Judgment remaining, whether this 


Ir 


Vo k. V. 


Page 7. 


© whether there be ſuch a Thing as a 
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Creed is fit to be retained in any Chriſtian, much 
* leſs Proteſtant and Reformed Church? Since it 
ſubverts the Foundations not only of Chriſtianity, 


but of all Religion, that is to ſay, Reaſon and 
Revelation. 


Mr. Dee. There is a Book marked with the Let- 
ter L, called, An Account of the Growth of Dei ſin. 
Clerkreads.]* Many Doctrines are 
made neceſſary to Salvation, which Page 17. 
it's impoſſible to believe, becauſe 
they are in their Nature Abſurdities. I reply'd, 
that theſe things were Myſteries, and fo above 
our Underſtanding, But he aſked me, To what 
End could an unintelligible Doctrine be revealed ? 
Not to inſtruct, but to puzzle and amuſe. 
One of my old Acquaintance al- 
ways thought the moral Part of the id. p. 22. 
Bible very good; but then he alſo 
thought that by the Strengh of his own Reaſon 
he could have written as good a Moral himſelf. 
If you look over the State of Re- 
* ligion, as it ſtandeth in Chriſtendom, 
* theretsnoChurch whatſoever which 
vill accept you as a Member of its Communion, 
but upon ſome particular Terms of Belief, or 
Practice, which Chriſt never appointed, and it 
may be ſuch as an honeſt and wiſe Chriſtian can- 
not conſent to. lt looks like a Trick in all 
* Churches to take away the Uſe of Men's Rea- 
* fon, that they may render us Vaſſals and Slaves 
* to all their Dictates and Commands. But what 
greater Slavery than to force on Men a Belief of 
* ſuch Things as neceſſary to Salvation, of which 
* 1t's not poſſible to form an Idea? Though Iam ſa- 
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Tbid. p. 24. 


tisfied there is no ſuch Thing as a Change of 
Bread into the Fleſh of Chriſt, yet I can form an 
Idea that ſuch a Thing may be, that the ſame 
Power that changed Earth into a Man, may change 
Bread into Fleſh ; but I can frame to my ſelf no 
Idea of what your Church teacheth in the Sacra- 
ment, That the Body and Blood of Chriſt are verily 
and indeed taken and received of the Faithful : 
And when I aſk, how can this be underſtood by 
a Proteſtant who believeth that there is no other 
Body but that of Bread? I am told that the 
Church means it in a Spiritual Senſe, Now I have 
try*d, and find it impoſſible for me to form to my 
ſelf an Idea of a Body verily and indeed in a 
Spiritual Senſe. 
* YourChurch will require me to 
« belicve other Abſurdities as bad 131d. p. 25. 
as theſe; as that Kings and Bi- 
«* ſhops have Divine Right to that Power which 
they exerciſe over us; whereas with my own Eyes, 
* I ſaw our great and gracious King accept the 
* Crown of England as the Gift of the People. And 
© I ſee as plainly that Biſhops are an Order of 
Men of their own (not of Chriſt's) making. 
I can find no Footſteps of any 
Juriſdiction given to the Twelve Bid. p. 26. 
over the Seventy, or indeed over 
any body elle. 
Mr. Dee. The next is, The Hiſtory of Religion. 
Clerk reads.) Strange and puz- 
ling Methods of religious Cere- Pag. 310. 
* monies and Myſteries, and of va- 
© rious Rites of ſacrificing, good for nothing but 
* to confound and diſtract the Minds of Men. 
In very deed, Creeds were the 
Spiritual Revenges of Diſſenting id. p. 312. 
Parties upon one another. ö 


5 2 


Mr. 


| 
| 
| 
| 
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772 181. The Trial of Henry Sacheverell D. D. 9 Ann. 


Mr. Dedd. The next is AſgyPs Argument. 


* Clerk reads.] God told Adam, 
© that if he did eat he ſhould dic; 
© the Devil told Eve, that they might 
eat and not die; and theſe were the firſt Words 
ſpoken to Man by God, or the Devil; upon the 
Truth or Falſhood whereof, the very Beings of 
them both were to depend for ever: For which 


Pag. 36. 


Word againſt the other, he muſt have been God, 
and the other the Devil. And therefore God, 
having turn*d the Lye upon the Devil, he is from 
thence call'd a Lyar from the Beginning, and the 
Father cf it, and will never be believed again for 
ever. God could not have diſpenſed with his 


© Word, without complimenting the Devil, with his 
© Godhead. 
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* What is it that you do, or would 
* believe of Chriſt, or in Chriſt? 
nſw. Why, we believe him for 
© our Saviour. Save you! from what ? Why, from 
© our Sins. Why, what hurt will Sin do you? 
Why, it will kill us. How do you know? Why, 
* the Law of God faith ſo: In the Day thou eateſt 
* thereof, thou ſhalt die. Why, but then will not 
« this Saviour ſave you from this Law, and from 
this Death? No, he'll ſave us from Sin. Why, 
« then it ſeems you have got a Pardon for Horſe- 
Stealing, with a Non-Obſftante to be hanged. Do 
but ſee now what a Jeſt you have made of your 
Faith. And yet I defy the Order of Prieſthood to 
form a better Creed than this, without admitting 
the Truth of my Argument, or to make Senſe of 
« their own Faith without adding mine to it. It's 


Lid. p. $2. 


much eaſier to make a Creed, than to believe it af- 
ter it's made: Nor can any Man really believe any 
Part of the Goſpel that doth not believe it at all. 
For it is a Doctrine ſo dependant upon it ſelf, 
that unleſs we know the whole of it from the Be- 
ginning to the End, we can't know the Uſe and 
Reaſon of any Part G it. Wherefore (notwith- 
ſtanding this Inundation of Death in the World, 
and the Infection of Fear contracted upon Man 
from hence) I am not affrighted from re- aſſuming 
my Aſſertion at the beginning, That this long 
Poſſeſſion ot Death over Man, is a Poſſeſſion 
againſt Night. 

* Behold, ye Deſpiſers, and won- 
© der! Wonderat what? Wonder to 
© ſee Paradiſe Loſt, with the Tree 
of Life in the midſt of it! Wonder and curſe at 
Alam for an Original Fact, who in the Length 
* of one Day, never ſo much as thought to put 
* forth his Hand for him, and us, and pull, and 
eat, and live ſor ever, Wonder at, and damn your 
* ſelves for Foo of the laſt Impreſſion, that in the 
Space of 1700 Yoars, never ſo much as thought 
to put forth dur Hands every one for himſclf, and 
* ſeal and execute the Covenant of Eternal Life, 
and live for ever. 

* To beeven with the World at 
© once, he that wonders at my Faith, 
I wonder at his Unbelief, And 
* ſtare at me as long as you will, I am ſure that 
neither my Phyſicgnomy, Sins, nor Misfortunes, 
* can make me look fo unlikely to be tranſlated, as 
* my Redeemer was to be hanged. 


Ibid. p. 97. 


16:9. p. 98. 


Mr. Dee. The next is a Book call'd, Chriſtianity 


no! \'yftzricus. 


ever of them could maintain the Truth of his - 
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* Clerk reads.) God himſelf, nor 
* any of his Attributes are Myſte- Pag. 80. 
* ries to us for want of an ade- 
quate Idea: No, not Eternity. 
As far as any Church allows of 
Myſteries, ſo far it is Antichriſtian, 13:4, p. 107. 
and may with a great deal of Ju- 
* ſtice, though little Honour, claim Kindred with 
the Scarlet Whore. 
For to ſpeak freely, Contradic- 
tion and Myſtery are but two Em- Bid. p. 134. 
phatick Ways of ſaying nothing. 
Contradiction expreſſes nothing by a Couple of 
* Ideas that deſtroy one another ; and Myſte 
_—_— nothing, by Words that have no Ideas 
* at all, 
It will not be amiſs to lay down 
© a ſhort Parallel of the ancient Hea- Hid. Pp. 136. 
© then, and new-coin'd Chriſtian 


* 


* 


* 


* Myſteries. And I ſhall endeavour fo to do it, as 


to make it evident they were one in Nature, 
© however different in their Subjects. 


Mr. Dee. The next is Sermons and Eſſays of 
Mr. I biſton's. 


Clert reads.) When the Scrip- 
* tures ſpeak of the one God, or Pag. 213. 
* of one God, they plainly and di- 
ſtinctly mean, one Original Fountain and Author 
of all Beings whatſoever; or mean thereby one 
supreme God, the Father only. 

© The Moderns call'd thel: three 
* Divine Perſons but one God, and 724d. p. 215. 
© ſo introduced at leaſt a new, and 


* unſcriptural, and inaccurate, if not a falſe Way 
of ſpeaking in the Church. 


Mr. Dee. He makes it an Errata, that he has 
named the Trinity, and put it out of the Book. 


* Clerk reads.] Errata, Pag. 123. 
© lin. 23, 24. To whom with the Bid. p. 415. 
Father, and the Holy Ghoſt, read, 
in the Holy Ghoſt; and dele Three Perſons and 
* one God. 


Mr. Dee. The next is, The Unreaſonableneſs of 
making and impoſing Creeds. 


« Clerkreads,] But what Creeds 
and Articles of Faith can be pro- Page 14, 15. 
* duced that are not doubtful and 
diſputable? That which goes under the Name of 
the Apoſtles not excepted. It being neither of 
* undoubted Authority, nor indiſputable, or unam- 
* biguous Senſe in ſome Articles thereof; though 
it be generally received by Chriſtians and as ve- 
* nerable for its Antiquity, and profeſſed, or ra- 
«© ther ſaid, by all, even thoſe who underſtand not 
* what they ſay when they recite it. 


Mr. Dee. The next, An Account of the Growth 
of Deiſm. 
« Clerk reads.] If thoſe Writings 
which they call Holy Scriptures Page 25. 
are of their Side, as they all ſay 
they are, I make no doubt, but they are of their 
own inventing. And if Jeſus Chriſt their Pa- 
tron laid their Foundation of thoſe Powers, 
which both Papiſt and Proteſtant Clergy claim to 
themſelves, from under him, I think the old Ro- 

* mans 


« mans did him Right in puniſhing him with the 
« Death of a Slave. 


Mr. Phipps. We ſhall next ſhew ſome ＋ 
that reflect on the Church and Clergy; and 

firſt offer to your Lordſhips Conſideration the 
Rights of the Chriſtian Church. 


* Clerk reads.) Not only an inde- 
Page 47. * pendent Power of Excommuni- 
* cation, but of Ordination in the 
« Clergy, is inconſiſtent with the Magiſtrates Right 
to protect the Commonwealth. 
© The Scriptures no where make 
Bid. p. 104. the receiving the Lord's Supper 
from a Prieſt neceſſary; nay, not 
© one Inſtance of the Laity's receiving it ſo can be 
produced from thence. 
It can belong only to the Peo- 
Did. pag. 237. ple to appoint their own Eccleſi- 
* aſtical Officers. It's an inherent 
fundamental Right of all Communities. 
* None pretend to impoſe a Con- 
Did. pag. 240. ductor or Director, on another in 
* Temporal Affairs, but every one 
is left to manage them, as he thinks beſt for his 
© own Intereſt, as being preſumed to underſtand 
it better than another; and therefore is to chuſe 
his own Lawyer, Phyſician, Brewer, Baker, c. 
and by the ſame Reaſon he ought to chuſe his 
* own Spiritual Conductor. 
* I's abſurd to imagine every 
| Ibid. pag. 137. * Chriſtian is not capable of ſuch 
* Circumſtances, as praying aloud, 
« diſtributing the Bread and Wine, or (according 
to the preſent Mode) of ſprinkling an Infant, and 
« repeating a ſet Form of Words. 
* Have they not inſerted this 
1bid. pag. 402. Power of theirs in an Article of 
* the Creed, commonly called the 
« Apoſtles, viz. I believe the Catholick Church? 


Mr. Dee. We ſhall next offer the Review : 


* Clerk reads. ] Whether our Fa- 

Vol. 2. N. 112. thers had a Neceſſity to make 
p. 447, 448. * thoſe excluſive Laws, and impoſe 
as neceſſary their indifferent Things, 
acknowledg'd to be fo, as Terms of Communion : 
Nor is this all, but ſuppoſing they had ; which ne- 
vertheleſs I do not grant; then this Addreſs is fur- 
ther preſo'd to your Lordſhips, to examine whe- 
ther that Neceſſity does yet continue, or no? Ei- 
ther of which will be the fame Thing. For if 
there either was not a Neceſſity at the Time of 
their Enacting, or that Neceſſity does not yet re- 
main, let which will happen to fall out, the Act of 


17 ð a... a3. 


* Uniformity, impoſing ſuch and ſuch indifferent 


* Things, as Terms of Communion, will appear 
* Scandalous to the Church, Injurious to the pub- 
© lick Peace, and a Grievance to the whole Nation. 


Ibid. Vol. 3. Left it become a net, proverbial Feſt, 


Numb. 27. To be as wicked as an Engliſh Prieſt. 
P. 106. | 

© I cannot but tell him, ſhould I 
Bid. Numb. * pn the Matters of Fact which 
27. P. 1. * I am Maſter of, with reſpect to 


* the High-flying Gentlemen of the 
* Clergy; ſhould I give a faithful Account of the 
© molt infamous and ſcandalous Behaviour, the 
Notorious Lives, the Beaſtly Exceſſes, and the 
furious Treatment of their Brethren the Diſſen- 
* ters, which on a ſmall Search I have been ac- 
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* quainted with; the Inferior Clergy of his Party 
* would appear the molt wretched, provoking, abo- 

minable Crew, that ever God {Fred to live un- 
puniſh*d, ſince he deſtroyed Sodom and Gomorras 
by Fire from Heaven. 


La 


* „* 


* It Words could be made Trea- Bid. Vel. 2. 
© ſon, one third at leaſt of the Inte- Numb. 105. 
* rior Clergy in England would be p.418. 
* hang'd. 
© I again appeal to you, Gentle- Did. Vol. 2. 
men, Whether, generally ſpeaking, Numb. 36. 
all over this unhappy Nation, the p. 142. 


Clergy are not Three Parts in 

Five, in a cloſe Conjunction with the Enemies 
of the Church's Peace, and the protets'd Enemies 
of the Government ? 

Others, not ſo directly, but alto- 
gether as fatally, and tending to 
the ſame End, with ſubtle Deſigns 
to divide and amuſe the People, p. 471. 

by Preaching, Writing, and Print- 
ing, endeavour to revive the ſaid exploded Doc- 
trines of Non-Reſiſtance, and abſolute uncondi- 
tion*d Obedience, as things the People of Eng- 
land ought to think themſelves oblig*d by; 
which tho* in themſelves of no force, yet mani- 
feſtly tend to unravel the Conſtitution, to invali- 
date the Queen's Title to the Crown, and de- 
ſtroy the legal Authority of Parliaments in the 
Nation. An eminent Proof of which is now 
depending before the Houle. 
VDrunkenneſs, Oaths, and abomi- 
nable Lewdneſs; Ignorance, Negli- 
gence, and ſcandalous Inſuſficien- 
cy; abhorr*d Error, Deiſm and So- 
cinianiſm, have over- run the Clergy. 
* You know the Church he means 
is High-Church, which is a Ficti- 
on, a Church of the Brain, ſup- 
ported by a little, inſignificant, tri- 
fling Number of Brainleſs People; 


* 
* 
© 
* 
and the People of England are no more concern'd 
c 
c 
> 
a 
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Did. Vol. 6. 
Numb. 118. 
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Did. Numb. 
93. P. 371. 


® 0 


about that Church, than about the In titutions of 
Government laid down in Moor's Utopia, Harring- 
ton's Oceana, or Bacon's New Atlantis; and all the 
Canons, Rites, and Ceremonies of that Church 
are no more to be conſider'd by you, or me, than 

* ſo many Ballads, or Duck-Lane Penny Hiſtories. 
* The Univerſities have large En- 

* dowments, which I fancy may be Did. Numb. 67. 

better employ'd for the publick 

Good than at preſent, Let you and I Vote them 

uſeleſs. 


* Country-M. With all my heart, Maſter. 


Mr. Dodd. My Lords, The next Thing we 
ſhould go upon, is to ſhew ſeveral Paſſages which 
reflect upon the Queen, the State, and Miniſtry , 
there are Five or Six Inſtances which we ſhall read, 
and then we ſhall have done. 

Clerk reads.) In ſhort, if Jure 
Divino comes upon the Stage, the Review, 
Queen has no more Title to the Vol. 2. Numb. 
Crown than my Lord-Mayor's 80. p. 319. 

* Horſe : All the People are bound 

by the Laws of God to depoſe Her as an Uſurper, 
and reſtore their Rightful and Lawtul King James 
the Third, 

The Line of all the World 
« famed for Blood, and that had Hid. Vol. 3. 
© ravag'd the beſt Families of the Numb. 122. 
Kingdom. p. 486. 

Exer 
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Ever ſince the coming of King 
James the Firſt to the Crown, 
Numb. 43. this Nation has been perplexed 
P. 170. « with Diviſions, Uneaſineſſes, Op- 

preſſions and Murmurings, both 
© in Sovereign and Subject. 
Either the Diſſenters had Rea- 
Bid. Numb. * ſon for former Diſcontents, and 
44. p. 174. Reaſon to complain of Oppreſſi- 
© on, Perſecution, and Infringement 
© of Privileges, or they had not. If they had; 
© the Church was cruel, and the State unjuſt before, 
in laying thoſe Loads upon them. If they had 
© not, both Church and State were infatuated and 
« delirious, in granting them the Toleration, and 
© Liberties ſince conceded. 

If the next Parliament ſhould 
« purſue the Steps of the laſt, the 
© Nation, in my Opinion, will be 
© ſo much nearer that Criſis of 
Time, when Engliſh Liberty being brought to the 
« laſt Extremity, muſt open the Magazine of Origi- 


© nal Power. ' 
What can be ſaid for Members 


« ſitting in the Houſe to do no- 
thing; making long Speeches with- 
© out Meaning, and Voting Bills 
© without Deſign to have *em paſs ? 

The Balance between 41 and 


Did. Numb. 88 will appear to run againſt 
© him; and the Difference between 


123. p. 489. 

© the dry Martyrdom of King 
James, by his Paſſive-Obedience Church- Subjects, 
and the wet Martyrdom of King Charles the Firſt, 
© by People that never made any ſuch Pretence, will 
« appear ſo ſmall, that it's not worth Dr. D—'s$ 
* while to meddle with it. 


Did. Vol. 2. 


Lid. Numb. 
46. p. 181. 


Lid. Numb. 
27. Pp. 106. 


Obſervator, * Country-M. Pray, Sir, are 
Vol. 2. Numb. * there a great many of thoſe People 
$9. alive, that cut off the Head of 
* King Charles the Firſt ? 

© Ob. No, no; they are dead and gone a 
© long time ago. However, the Story ſerves ſome 
© Men as Raw-head and Bloody- bones, to affrighten 
* ſome, and calumniate others. Now, for my part, 
I know nothing of the Buſineſs of King Charles I. 
© I was born ſince the Reſtoration ; and I have fo 
high a Value for the Prudence and Juſtice of our 
© Forefathers, as not to condemn any of their Actions 
© for the common Good. We are unkind to our 
© ſelves in cenſuring the Juſtice of our Forefathers 
Actions, and thereby do give a Handle to our 
succcſſors to cenſure ours. Did our Forefathers 
« detruncate the Father? Did not we depoſe the 
Son, and put one more Righteous in his ſtead ? 
© Did we not diveſt him of all his Regalities, and 
© make him a Fugitive on the Earth ? And may not 
future Ages examine the Difference between the 
© Decollation and the Abdication ? 
I recite this, to let you know 
the Encouragement the Papiſts 
have had in this Reign ; when by 
their Intereſt they can get ſuch as 
write againſt them proſecuted, &c. 
Should I tell you, honeſt Coun- 
Ibid. © tryman, the Accounts I have had 
. of the Numbers of Popiſh Prieſts 
and Emiſfaries come into Exgland the firſt Two 
* Years of Her Majeſty's Reign, it would make 
* your Hair ſtand an end. MEA 


1b. Vol.. 6 
Numb. 97. 6 
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They would have but a ſorry 
Foot Soldier of the Ob/ervator. Ibid. Vl 3 
And yet I have been where Numb. 15. 5 
thoſe People that would ſend me 
durſt not come, and where perhaps I have com. 
manded better Men than themſelves. Ir has been 

my Fortune to be in a fighting Army, under a 
General that we now dearly want who did nor 
uſe to return from the War, ue Clade Vier 
and then ride in Triumph over his Queen on a 
Medal. 

* I am ſorry that the Folly of 
ſome, and the Bribery of others, Lid. I. 3. 
have brought us into ſuch ama- Numb. 99, 
zing and diſma! Circumſtances, 
that either our Liberties muſt be loſt, or be main- 
tained by a Body that is neither of us, nor trom 
us, 

I ſhall produce my ſelf as an 
Example of the Arbitrary Power Hd. 
of this Parliament; and the Man 
thatdoesnot acknowledge their Proceedin gs againſt 
me to be Arbitrary, mult aſſert, that an Arbitrary 
Power was never executed, 

* Now if this ben't Arbitrary, 
I don't know what to call fo, 
The Spaniſh Inquiſitors have fo 
much Regard to Juſtice, or the ſhew of it at 
leaſt, that they'll ſuffer a Man to ſpeak in his own 
Behalf, &c. Now, Countryman, do but con- 
ſider my Caſe ; I was ſentenc'd to the Loſs of m 
Liberty without being heard, 

Which plainly ſhews, that what 
© the Commons condemn'd me for, Mid. 
* would not bear an Action at 
Law. a 
My Intent is to inform ſuc 
as you, honeſt Roger, how much 
* you have been abus'd by your Re- 
preſentatives. 

* This Parliament is the very Re- 
« verſe of former Parliaments; as 
they were merciful, this was cruel ; 
* as they made good and wholeſome Laws to pre- 
* ſerve the Liberties of their Electors, theſe took 
away the Freedom of their Electors without any 
Law; as they uſed all Means to keep their E- 
© lectors out of Jail, theſe uſed all Means to put em 
« into Jail, 

* O4/. Honeſt Countryman, what 
* wouldſt thou have me todo? If id. Vol. 2. 
* I muſt run thro? all the Liſt of Numb. 99. 
* Knaves, I muſt bring in all the 
Courts, all the Employments, all the Claſſes of 
Publick Affairs in the Nation. 
I really find the State of Eng- 


P 


Lid. 


„ 8 ins I 


Ibid, 


Lid. 


land in general to be thus: Its Review, 
Trade under a ſenſible, miſerable Vol. 2. Nums, 
Decay in all its Branches: Its 2.9.5. 


Navy great and flouriſhing ; but 

© all her well-laid Deſigns either defeated in their 
«* Preparations, by the miſerable Methods, and ill 
© Government, with relation to Seamen, or diſap- 
appointed by the ill Conduct or Cowardice of her 
Commanders. In Civil Concerns, in the utmoſt 
* Confuſion of Parties blending together the 
* moſt abſurd Contradictions, ſuch as propagating 
Religion by a ſcandalous Miniſtry, reform- 


ing Manners by debauched Magiſtrates, and chu- 
* ſing Men to make Laws, by Bribery and Corrup- 


3 Mr. 


© tion, 
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Mr. Phipps. My Lords, we ſhall offer but one 
Paſſage more, and that is out of The Divine Rights 
of the Britiſh Nation vindicated. 

Clerk reads.] * And if he will 

Page 105. but ſtay till the end of this pre- 

«* ſent Seſſion of Parliament, hell 

find ſeveral new Powers annex'd to the Regal Of- 

« fice, and perhaps ſome made void and repealed for 
« the Publick Good. 


Mr. Dodd. My Lords, we have now done with 
our Proofs z we have gone over the Heads of Blaſ- 
phemy, Irreligion and Hereſy ; the Church reflected 
on; the Queen, Miniſtry, and all Orders of Men 
reflected upon and abuſed. We have cited theſe 
Books and Paſſages, not to reflect on the Govern- 
ment, but as thoſe which put the Doctor in ſome 
Heat and Concern both for the Church and State; 
and we hope your Lordſhips will make the beſt Con- 
ſtruction of the Doctor's Intentions in this Matter, 

Mr. Phipps. If Blaſphemy and Irreligion can en- 
danger the Church; it Treaſon and Rebellion can 
endanger the Nation, I think, with great Submiſſion, 
the Doctor has made good his Anſwer; and there- 
fore I hope he is not guilty of any Part ofthis Article, 

Mr. Dee. My Lords, I beg leave that we may 
apply ſome Part of the Proots we have read to-day 
to the Fourth Article. 

Mr. Phipps. My Lords, The other Article, I fear, 
will be longer than will be fit to trouble your Lord- 
ſhips with now; we ſhall be ready to proceed when 
itis your Lordſhips Pleaſure, 


Then the LOR DS Adjourned to their Houſe Above. 


—— 


Tueſday, March 7. The Eighth Day. 


HE Lords coming down into Weftminſter- Hall, 

and being ſeated in the manner before- men- 

tioned, Proclamation was made by the Serjeant at 
Arms as follows: 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perfons to 
keep Silence, upon Pain of Impriſonment. 

hen another Proclamation was made: Henry 
Sacheverell, Doctor in Divinity, come forth, ſave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. | : 

The Doctor appearing at the Bar accordingly, 
with his Council, as before : 

Lord Chancellor. Gentlemen, you that are Coun- 
cil for the Priſoner may proceed in his Defence. 


F your Lordſhips pleaſe, we will 

roceed to the fourth Article. 
That Article contains ſeveral Heads: 1. That the 
Doctor ſuggeſts Her Majeſty's Adminiſtration tends 
to the Deſtruction of the Conſtitution. 2. That there 
are Men of Characters and Stations in Church and 
State, who are Falſe Brethren, who undermine and 
betray, and put it in the Power of others to overturn 
and deſtroy the Conſtitution, 3. That the Doctor 
charges ber Majeſty, and thoſe in Authority under Her, 
with a general Male- Adminiſtration. 4. That he per- 
ſuades the dubjetts to keep up a Diſtinttion of Faction 
and Parties, inſtils Jealouſies, foments Diviſions, and 
ſtirs up the Subjetts to Arms, and perverts ſeveral 
Texts of Scripture. N 

My Lords, As to the Firſt, the Doctor is ſo far 
from ſuggeſting that her Majeſty's Adminiſtration 
tends to the Deſtruction of the Conſtitution, that he 
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has not, as we apprehend, ſaid any thing that can 
bear ſuch a Conſt tion, The Doctor Jenies, that 
he has made any Mention of Her Majeſty's Admini- 
ſtration in Church or State in his Sermon : There- 
fore, How can he argue that it tends to the De- 
ſtruction of the Conſtitution? It has not been 
proved. But he takes all Opportunities to ſpeak of 
the Bleſſings we enjoy under her Majeſty's Govern- 
ment; prays for Her Preſervation and that She 
may long Reign for the Comfort and Support of 
the- Church; profeſſes what he ſpoke proceeded 
from a tender Concern for Her Majeſty and Her Go- 
vernment : So that we humbly apprehend there was 
little Occaſion for ſuch a Charge againſt him, 

The Second Part of the Article is, That there 
are Falſe Brethren, that are Men of Charatter and 
Station in Church and State, who undermine and be- 
tray, and put it in the Power of others to overturn and 
deſtroy the Conſtitution. Now the falſe —— x" 
him deſcribed, are Perſons who propogate falſe 
Doctrines, who give up the Diſcipline and Wor- 
ſhip of the Church, who are for Neutrality in Re- 
ligion, or who wiſh well to the Church, bur do not 
ſhew their Zeal in obeying her Precepts, and de- 
tending her Rights. Theſe are the Falſe Brethren 
intended; and this is very different from the Alle- 
gation in the Impeachment. As to that Part of 
the Charge, of putting it in the Power of others to 
deſtroy the Conſtitution, he does not mention Men 
of Characters and Stations in this Place but, as 
I take it, in Pag. 15. where this Paſſage is ſuppoſed 
to be contained; and yet it is Twelve Pages after, 
before theſe Words are mentioned. They are not 
joined together; as is ſuppoſed by the Article; and 
ſpeak nothing of that Matter. It is a Conjunction 
of Paſſages widely different from, and not rela- 
ting to one another. The Betrayers of the Conſti- 
tution, to whom the Doctor does refer, are ſuch as 
by Writing endeavour to ſubvert the Foundation of 
our Church and State ; ſuch as are of a Latitudina- 
rian Principle, who neither believe her Faith, own 
her Miſſion, ſubmit to her Diſcipline, or comply with 
ber Liturgy. My Lords, Theſeare the Heads, and 
Perſons, that the Doctor refers to; and not ſuch 
3 or Things, as are pretended by the Ar- 
ricle, 

As to a General Male-Adminiſtration under Her 
Majeſty, he abhors the Charge; has no where faid 
it: Always, as a good Subject, mentioned Her Ma- 
jeſty with the profoundeſt Duty and Reſpect ; nor 
does he tax any in Authority with a Male-Admini- 
ſtration. And ſurely it is not ſufficient to charge the 
Doctor, as if he had fallen foul on the Miniſtry, 
when there is no Proof of it, and when there is no 
Paſſage in his Sermon, as we apprehend, that tends 
to it. The Doctor has on all Occaſions, as a good 
Subject, juſtified her Majeſty's Title; and particu- 
larly at the Begining of this War, he preach'd a 
Sermon at Oxford, before the Univerlity, therein 
juſtifying Her Majeſty's Title to the Crown, and 
Her entring into the War againſt France and Spain; 
wherein he has very clearly demonſtrated theſe Two 
Points. And as to the Charge of endeavouring to 
keep up Diſtinction of Parties, he is ſo far from 
it, that he complains of thoſe that have divided us 
with a Diſtinction of High and Low Churchmen ; 
They have villanoufly divided us with knaviſh Di- 
ftinfions : And what could he mean by all this, but 
a Service to the Government; and that they which 
raiſe ſuch falſe Inſinuations, ſuch Fears and Jealou- 
ſies, are the People he intended, and complains 2 
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And as he has done that, ſo he takes all Opportu- 
nities to pray, that we may be one Fold under one 
Shepherd, and that all invidious Diſtinctions might 
be laid aſide. 

My Lords, The next Thing is, The raiſing theſe 
groundleſs Fears and Jealouſies, that are ſuggeſted. 
As to that, the Paſſage we read before is quite op- 
polite : The Doctor rebukes them, that do it as ill 
Chriſtians, and ill Subjects; and earneſtly ſets forth 
the Mifchief of them. He is ſo far from encourag- 
ing it, that he has upon ſeveral Occaſions ſeverely 
cenſured it. And as to ſtirring up Her Majeſty's 
Subjects to Arms and Violence, he abhors it, and 
throughout his Sermon aſſerts the Doctrine of Non- 


181. The Trial of Henry Sacheverell D. D. 


9 Ann, 


Prophet Joel, and other Places, (where that Ex- 
preſſion is uſed) will find it to proclaim a Faſt: 
They were to blow the Trumpet, to ſignify the Ge- 
nerality, and that all ſhould take notice of it. The 
Alluſion is carried by an Elegancy to the T'rumner 
to ſhew the Generality of it, and that all the Peo- 
ple ſhould humble themſelves before the Lord. 
Now, to make this Sedition, to infer it to be to 
excite the People to War and Rebellion, is not right 
Reaſoning, nor is there the leaſt Colour for it. 

Another Quotation he makes is much preſſed upon 
the Doctor, where ſpeaking, of the Church, he 
cites that Paſſage out of the Lamentations : Her Ad. 
verſaries are chief, and her Enemies at preſent 


Reſiſtance z which is quite contrary to this Part of proſper, This is preſs'd upon us, as if the Doctor 


the Charge, altho' he conceives it to be the Ground had 


of the Impeachment. Sure there is not any one 
Paſſage, that tends to excite the Subjects to Arms, 
in his Sermons. 


My Lords, There was Notice taken of a Paſſage 


(that has little in it) exciting Chriſtians to put on 
the whole Armour of God: But ſure that is diſtin- 
guiſhed from the Arms of Fleſh and Blood : It can- 
not be ſo miſinterpreted, as to be underſtood of any 
Earthly Power whatſoever ; for as it is in the Scri- 
pture, ſo it is in the Doctor's Sermon, the whole 
Armour of God; Patience, Submiſſion, &c. This is the 
Armour he excites Chriſtians to put on; nothing 
of fleſhly Arms. 

As to the Charge of perverting ſeveral Texts 
of Scripture, to make ill Impreſſions on the Peo- 
ple; he denies it, and had no ill Impreſſion to 
make on any Perſon whatſoever : His Work was to 
do good, and make good and religious Impreſſions 
on 15 Hearers. But he thinks it hard, when he 
cites Texts of Scripture againſt Vice and Immorality, 

by a Conſtruction in Prejudice of the Preacher, 
thoſe Texts ſhould be ſaid to be applied to particu- 
lar Perſons. The Story of the Prophet, in the Se- 
cond Book of Kings, Chap. vi. as printed in the Doc- 
tor's Sermon, is miſtal-*n ; but the Two Reflecti- 
ons made upon it, are vcry unnatural, and not cre- 
dible. The firſt Inference was, That he had it by 
Hearſay, and that he had not read it. Sure your 
Lordſhips cannot think, but that he, that is a Doctor 
of Divinity, has read every Chapter in the Bible: 
He, that has been a Student in the Univerſity of 
Twenty Years ſtanding, and more, and conſtantly 
keeping to the Church, certainly none can think 
but he has read the Bible. But then it is turn'd the 
other way upon him; That, taking it to be ſo, then 
he repreſents himſelf to be the Prophet that could 
ſee the Danger, and makes the Lords and Com- 
mons the People that were blind. 

My Lords, This, I ſuppoſe, was intended to be 
wittily faid ; but if it be ſeriouſly (and without 
Raillery) conſidered, there is no Wit or Senſe in it. 
He mentions not the Lords and Commons at all: 
But it 1s true, he, as a Preacher, warns the People to 
have their Eyes open, to ſee the Dangers of Sin and 
Vice; ſo that we apprehend, there is no Ground, 
from that Paſſage, to charge the Doctor with cor- 
rupting the Scripture. 

My Lords, The next Text that is quoted againſt 
the Doctor upon this Head, is, Blow the Trumpet 
in Sion; ſound an Alarm. Now it is urged by the 
Gentlemen Managers, That this can be for nothing 
but for War; and this (it's pretended) was only to 
be done in Time of War, when the Prieſts with the 
Silver Trumpets were to ſound in Battle. But, my 
Lords, this cannot have that Conſtruction; for who- 
ever looks into the Scripture, particularly into the 


an Eye in it on the Miniſtry. But this, we 
think, 1s ſtraining the Words beyond their Senſe or 
Meaning: For, firſt, he does not ſay her Adverſa- 
ries are the chiefeſt, but in the loweſt Degree of 
Compariſon, her Adverſaries are chief; that is, that 
amongſt her Adverſaries there are ſome conſiderable 
Perſons, ſome Men of Eſtates and Figure. And 
this, I think, appeared Yeſterday in Pamphlets 
that were read, ſome whereof are ſuppoſed to be 
wrote by no mean Perſons ; the Doctor cites the 
Words of Scripture, aad we think it can have no 
ill Conſtruction. As to the ſecond Part of the Ex- 
preſſion, Her Enemies at preſent proſper, they are 
the Words of the Prophet ; and how true in the 
preſent Caſe, we muſt ſubmit to your Lordſhips, 
upon what has been already offered, whether any ill 
Conſtruction can, or ought to be made of them. 
Neither the firſt nor ſecond Part of theſe Words 
are determined to any particular Perſons ; we cite 
the Words themſelves; they are not determined to 
any Perſon whatſoever; and ſo we hope no Offence 
can be taken at them, nor any ſuch Inference drawn 
from them, as hath been endeavoured to be repre- 
ſented to your Lordſhips. The Doctor declares in 
his Sermon, as we formerly mentioned, and read 
to your Lordſhips, that he hoped what he had 
ſpoken would be without any Offence, as it pro- 
ceeded from an honeſt and good Intention, and a 
tender Concern for Her Majeſty*s Perſon and Go- 
vernment, and an hearty Zeal for the Honour and 
Safety of our excellent Church and Conſtitution : 
And ſo we hope your Lordſhips will conſtrue and 
intend it. And ſo we ſubmit this Article, and the 
Doctor's Defence, with all Humility, to your Lord- 
ſhips. We ſhall read no more than two or three 
Proclamations : The firſt is againſt Vice and Immo- 
rality, and to ſtir up Magiſtrates to take care to exe- 
cute the Laws. A ſecond takes Notice that Her 
Majeſty's Commands had not been obeyed nor the 
Laws executed to ſuppreſs Vice, and commands the 
Magiſtrates to be careful to do their Duty herein : 
And, thirdly, a Direction that this Proclamation 
ſhall be read to the People out of the Deſk. And 
ſure the reading them there, and preaching them, 
or the Subject Matter of them in the Pulpit, are 
conſiſtent together. 
Mr. Phipps. Y Lords, Weare now humbly 
to offer to your Lordſhips Con- 
ſideration, our Anſwer to the fourth and laſt Arti- 
cle of the Impeachment, to which we think there 
is no Neceſſity of giving any Anſwer, becauſe we 
humbly apprehend there is not any Offence charg'd 
upon the Doctor in that Article; for the Article 
ſaith, that the Docter doth falſely and maliciouſiy ſug- 


xeft, &c. Now to ſuggeſt can amount to no more 


than to inſinuate, and is tar ſhort of an Averment 
or 
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or Aſſertion; and whether a bare Suggeſtion or In- 
ſinuation can be a ſufficient Foundation to ground 
an Impeachment, is humbly ſubmitted to your 
Lordſhips. But ſince *tis made an Article againſt 
the Doctor, we humbly hope we ſhall give as full 
an Anſwer to the Suggeſtions and Inſinuations con- 
tain'd in that Article, as we have to the Offences 
charged in either of the other Articles. 

The firſt Part of the Article faith, That the Doctor 
doth falſiy and maliciouſly ſuggeſt that Her Majeſty's 
Adminiſtration, both in Ecclefiaſtica! and Civil Af. 
fairs, tends to the Deſtruftion of the Conſtitution. In 
anſwer to which *tis humbly offered, that the Doctor 
doth not any where mention Her Majeſty's Ad- 
miniſtration, either in Eccleſiaſtical or Civil Affairs. 
He eſteems it one of the greateſt Bleſſings and De- 
liverances, That her Majeſty now happily fits on the 
Throne of Her Anceſtors; he prays, that God would 
long preſerve Her, for the Comfort and Support of the 
Church; he profeſſeth, That what he ſpeaks proceed- 
ed from a tender Concern for Her Majeſty and Her 
Government, and an hearty Zeal for the Honour and 
Safe'y of our excellent Church and Conſtitution; he 


ſolemnly declares, That his only Aim and Intention 
was earneſtly to contend for the Safety, Rights and- 


Eftabliſhment of her Majeſty, together with thoſe e 
the Church. And how after all this it can be inferred, 
he ſuggeſts that her Majeſty's Adminiſtration, in Ec- 
cleſiaſtical and Civil Affairs, tends to the Deſtruction 
of the Conſtitution, I cannot imagine. I humbly 
ſubmit, whether ſuch a Charge can be inferr*d from 
his Sermons, without carrying Innuendo's farther 
than ever hath been attempted. 

As for that Part of the Fourth Article, which 
chargeth, that the Doctor doth ſuggeſt that there are 
Men of Characters and Stations in the Church and 
State, which do themſelves weaken, undermine and 
betray, and do encourage and put it into the Power 
of others, who are profeſſed Enemies, to overturn 
and deſtroy the Conſtitution and Eftabliſhment : The 
Doctor denies he ſuggeſteth any ſuch things con- 
cerning Men of Characters and Stations. 

I can't but obſerve what Art hath been uſed to 
make up this Article, and I do not doubt but your 
Lordſhips will be of that Opinion; for the Doctor 
in Page 22, mentions Men of Characters and 
Stations, but does not mention Men of Character 
and Station in Church or State; but ſays, there are 
Men of Character and Stations that ſhift and prevari- 
cate with their Principles, and ftart from their Religi- 
on upon any Occaſion of Difficulty. Which is a Charge 
upon them in their private Capacity, and does not 
charge them with any Miſbehaviour in their Sta- 
tions, or in any thing relating to the Publick Ad- 
miniſtration; nor docs he mention in that Place 
their weakening, undermining and betraying, or 
the encouraging or putting it in the Power of our 
profeſs d Enemies to overturn and deſtroy the Con- 
ſtitution and Eſtabliſhment. 

And in Page 15, where he mentions the weakning, 
undermining and betraying in themſelves, and the en- 
couraging and putting it in the Power of our profeſſed 
Enemies to overturn and deſtroy the Conſtitution and 
Eftabliſhment of both: There he does not mention 
Men of Character and Station, but chargeth the weak- 
ning, Sc. on the Falſe Brethren in Church and State; 
ſo that he thinks it very hard that a Part of one 
Sentence in Page 22, ſhould be brought back ſeven 
Pages, and coupled with Part of another Sentence, 
Page 1 5, and put together as one Sentence, to make 
an Article of High Crimes and Miſdemeanors; 
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whereas one of the Sentences hath no manner of 
Relation to, or Dependance upon the other, and 
neither of the Sentences alone can amount to or be 
charged as a High Crime and Miſdemeanor. _ 

By this Method they might have charged hini 
with High Treaſon; or any other Crime. Nay; 
my Lords, 0 tranſpoſing and altering of Sen- 
tences, by taking a Part of one Sentence and cou- 
pling it with Part of another, they may make the 
Scripture it ſelf ſpeak Blaſphemy, 

But ſuppoſe it had been one entire Sentence, had 
this been a Ground for an Impeachment? By Men 
of Characters and Stations, muſt Men of the higheſt 
Characters and Stations be neceſſarily underſtood ? 
No, my Lords: Are not inferior Officers, even Con- 
ſtables, Mayors, Juſtices of the Peace, Officers of 
the Militia, Deputy-Lieutenants, Officers of the 
Army, Officers of the Cuſtoms, and other Branches 
of the Revenues, all Men of Station? And are not 
ſome of the Stations very good ones? And are not 
many of the Perſons that enjoy them Men of Cha- 
raters too? And if among all theſe there may be 
found ſome whoſe Conſciences are ſo tender, that 
they think it a Sin to communicate with the Church 
upon any other Account than to qualify themſelves 
for their Offices and Stations; and ſuch who vilify 
her Orders, calumniate, miſrepreſent and ridicule 
her Prieſts and Profeſſors: Is it a High Crime and 
Miſdemeanor in the Doctor to call ſuch Perſons 
Falſe Brethren, and to ſuggeſt that they are Enemies 
to our Conſtitution, and that they endeavour to 
weaken and lndermine it? And yet this is all that 
can be inferr'd from theſe two Pieces of Sentences 
put together, to form this Article. And does this 
bring the leaſt Blemiſh or Reflection on the Mini- 
ſtry, or thoſe of the Higheſt Character and Stations 
in the Church? By no means: For the Miniſtry . 
preſumes that Men in thoſe inferior Stations are 
well-affected to our Conſtitution, when they qualify 
themſelves according to Law, by taking the Sacra- 
ment and Oaths; and if any of them are not ſo, 
it cannot be preſumed to fall under the Notice of the 
Miniſtry: And in many Caſes, if they did know 
it, yet it would not be in their Power to redreſs it. 
I remember one Inſtance, in an eminent Borough in 
this Kingdom. It was proved, at the Hearing of 
an Election for that Borough, that the Mayor decla- 
red that no Perſon ſhould be admitted into the Cor- 
poration and qualified to Vote for Members of Par- 
liament, but ſuch as were Diſſenters from the Teſt; 
ſo that there may be Mayor, Aldermen, and the 
whole Corporation who may take the Sacrament in 
the Church of England, and the Oaths, and yet 
every one Diſſenters: And they may elect Perſons 
into much higher Stations, 1f they pleaſe, which are 
equally diſaffected to our Church, and it is not in 
the Power of her Majeſty or the Miniſtry to help it. 
And when there are ſuch found among us, whether 
the Doctor, when he chargeth them for being Falſe 
Brethren, can be ſaid to reflect on the Miniſtry, can 
be ſaid to be guilty of High Crimes and Miſde- 
meanors, I ſubmit to your Lordſhips. 

The Learned Gentleman who ſpoke firſt to this 
Article, ſeemed to allow that Men of the higheſt 
Characters and Stations were not intended; but he 
objected, that to charge the inferior Magiſtrates 
with a Neglect of their Duty, is charging the Go- 
vernment with Male-Adminiſtration; in which I 
cannot concur with him. But as this Caſe is, I 
take it to be plain, that to charge inferior Officers 
or Magiſtrates with a Neglect of their Duty, can- 
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not reflect on Her Majeſty's Adminiſtration; for 
there are Magiſtrates which Her Majeſty cannot re- 
move; there are Neglects which Her Majeſty or 
Her Miniſtry cannot be preſumed to know, as I be- 
fore mention'd. And to ſet this in a true Light, 
and to give a full Anſwer to this Objection, we have 
Her Majeſty's Authority to vindicate the Doctor in 
this Point; for Her Majeſty chargeth the Magi- 
ſtrates with a Neglect of their Duty, and carrieth 
the Charge higher than can be inferr*d from the 
Doctor's Sermon, I mean the ſeveral Proclamations 
that have been iſſued by Her Majeſty, by the Ad- 
vice of her Privy-Council (which are Her Miniſtry) 
for ſuppreſſing Profaneneſs and Immorality. Thoſe 
Proclamations take Notice of the ſeveral Acts of 
Parliament againſt Profaneneſs and Immorality, 
and charge the inferior Magiſtrates with a Neglect 
of their Duty, in not putting thoſe Laws in Exe- 
cution. And is it an Offence for the Doctor to 
mention that in his Pulpit, which hath been ſo often 
repeated by her Majeſty under Her Great Seal? 

It has been objected, That the Doctor, ſpeaking 
of the Church, ſays, That Her Adverſaries are 
Chief. This is a Quotation out of Scripture, which 
ſignifies that they are Mighty; but that this reflects 
on the Miniſtry, or Her Majeſty's Adminiſtration, 
I cannot apprehend. 


But it is alſo objected that the Doctor, Page 5, 


faith, That the Communion of the Church hath been 
rent and divided by Factious and Schiſmatical Im- 
poſtors, &c. Is the ſaying this is done with Impu- 
nity, a Reflection on the Adminiſtration? That 
Blaſphemy, Atheiſm and Profaneneſs have been 
juſtity'd in Print; that the Worſhip and Diſcipline 
of the Church hath been profaned and abuſed, her 
Orders denied and vilified, her Prieſts and Profeſ- 
fors calumniated, miſrepreſented and ridiculed; that 
Trumpets have been ſounded to Rebellion; that 
Her Majeſty and Her whole Adminiſtation have 
been reflected on, I think was ſufficiently proved to 
your Lordſhips Veſterdey; and that it hath been 
done with Impunity hiczerto, I believe will not be 
denied, for I have not heard that any of theſe bold 
Offenders have yet been puniſh*d; and that the in- 
ferior Magiſtrates have neglected their Duty in that 
reſpect, we have Her Majeſty's Authority for it. 
But that this is a Reflection on Her Majeſty, or 
Her Miniſtry, is totally denied; for the Execution 
of the Laws againſt ſuch Offenders 1s within the Pro- 
vince of inferior Magiſtrates; and God forbid that 
the Faults of inferior M:giſtiates ſhould be charged 
upon her Majeity. The icveral Proclamations iſſucd 
out by Her Majity, by the Advice of Her Privy- 
Council, ſhew, 1 cr Majeily and Her Miniſtry have 
done all that in them lies to ſuppreſs Blaſphemy, 
Profaneneſs, and other Vices; and that the Fault 
and Neglect lies entircly at the Door of the inferior 
Magiſtrates: And this ſufficiently anſwers the Ob- 
jection, that whar is charged upon interior Magi- 
ſtrates cannot reflect on Her Majeſty, or Her Mi- 
niſtry. And this is alſo à full Anſwer to that Part 
of the Fourth Aiticle, which accuſeth the Doctor 
with charging Her Majeſty, and thoſe in Authori— 
ty, both in Church and State, with a general Male- 
Adminiſtration; to which I would only add what 
the Doctor hath ſaid in his Anſwer to this Article, 
viz, © That he abhors the Thoughts of bringing 
e any Charge againſt Her Sacred Majeſty, whom he 
& never mentions but in Terms of the profoundeſt 
« Duty and Reſpect ; that he doth not charge thoſe 
in Authority with any Male- Adminiſtration ; that 
he doth not fo much as mention the Word Male- 
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* Adminiſtration, nor any other Word Synonymous ' 


„with it, or from whence it can be inferr'd, or in 
« which it is or can be imply'd. 

As to ſuch Part of the Fourth Article, which 
chargeth, that the Doctor, as a publick Incendiary, 
perſuades her Majeſty's Subjects to keep up 4 Di 
ſtinction of Factions and Parties; he invites the Dir. 
ſenters to leave their Schiſm, and come ſincerely in- 
to the Church: He complains of thoſe who have 
villainouſly divided us with the knaviſh Diſtinctions 
of High and Low Church. He wiſheth we were 
all one Fold under one Shepherd ; and that all thoſe 
invidious Diſtinctions, that diſtract and confound 
us, were loſt. 

If wiſhing that People would leave their Schiſm, 
and come fincerely into the Church ; that we were 
all one Fold under one Shepherd, makes a Man a 
publick Incendiary; if blackning thoſe that divide 
us with knaviſh Diſtinctions with the Character of 
Villainous; and wiſhing that all thoſe invidious 
Diſtinctiouns which diſtract and confound us were 
loſt, be to keep up Diſtinctions of Factions and Par- 
ties, the Doctor is Guilty; but if not, then he con- 
ceives there is nothing in his Sermons which can be 
a Foundation for the Charge in this Branch of the 
Fourth Article, 

But it hath been objected, That tho? the Doctor 
invites the Diſſenters to come into the Church, yet 
he invites them upon his own Terms: And I hope, 
my Lords, they ſhall never come in upon any her 
Terms than their conforming to the Doctrine and 
Diſcipline of the Church. I hope I ſhall never ſee the 
Conſtitution of our Church weakened, and her Pales 
and Fences broken down, to let her Enemies into it. 

As to the other Part of the Article, which chargeth 
the Doctor with inſtilling groundleſs Jealouſies, and 
fomenting deſtructive Diviſions among her Majeſty's 
Subjects, there is no Foundation for it; for, on the 
contrary, he rebukes and condemns thoſe who by falſe 
Inſinuations, and raiſing groundleſs Jealouſies and 
Fears, embroil and bring it into Confuſion, 

As to that Part of the Fourth Article, which 
chargeth, That the Doctor excites and ſtirs up Her 
Majeſty*s Subje#ts to Arms and Violence; if Preaching 
up Paſſive Obedience be to ſtir up People to Re- 
bellion; if Preaching up the Illegality of Reſiſtance 
be to excite Her Majeſty's Subjects to take up Arms 
againſt Her, I own there 1s a ſufficient Ground in 
his Sermon for this Charge; but otherwiſe, there is 
not one Paſſage in the Sermon to warrant this Ac- 
cuſation. 

do admit, the Doctor, in the laſt Page of his 
Sermon, hath this Exhortation of St. Paul's Put 
on the whole Armour of God, that ye may be able to 


ſtand againſt the Wiles of the Devil; for we wreſtle 


net only againſt Fleſh and Blood, but againſt Prin- 
cipalities, againſt Powers, againſt the Rulers of the 
Darkneſs of this iVorld, againſt Spiritual Wickedneſſes 
in high Places. I pray, my Lords, What is it that 
the Doctor in the Words of St. Paul adviſes his Au- 
ditors to reſiſt? Is it not he Miles of the Devil? 
With what Armour are they to reſiſt? *Tis with 
the Armour of God, What is the Armour of God? 
Are Guns, or Swords of Iron or Steel, the Ar- 
mour of God ? 

The Learned Manager that ſpoke to this Point 
ſaid, the Doctor could not mean the ſpiritual Ar- 
mour, becauſe he departed from the Apoſtle's Spi- 
ritual Meaning. And to make good this Charge, 
he uſeth the ſame Method that was taken to make 
up the firſt Part of this Article; for the Words 
cited by the Doctor are in the Eleventh and Twelfth 

Verſcs 
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Verſes of the Sixth Chapter of St. Paul to the Ephe- 
ans; and to find out the Doctor's Meaning, he 
goes back to the Thirty-firſt Verſe of the Fourth 
Chapter, where St. Paul faith, Let all Bitterneſs, 
and Wrath, and Anger, and Clamour, and Evil-ſpeak- 
ing be put away from you, with all Malice. And 
why this ſhould be alledged to ſhew what the 
Doctor means, when in the Words of St. Paul he 
adviſcth his Auditors to put on the Armour of God, 
cannot imagine. If he had read but two Verſes 
after thoſe Words cited by the Doctor, he would 
have found the Armour of God to be The Sword of 
the Spirit, the Shield of Faith, the Breaſt-plate of 
Righteouſneſs, and the Helmet of Salvation; and the 
Doctor could mean no other Armour: And how 
Her Majeſty, or thoſe in Authority under Her, can 
be reſiſted by this Armour, or what Violence Her 
Majeſty's Subjects can uſe with theſe Arms, I ſub- 
mit to your Lordſhips. Tis plain, that the Prin- 
cipalities, Powers and Rulers here meant, are not 
Earthly Principalities, Powers and Rulers ; but the 
Principalities, Powers and Rulers of Darkneſs, againſt 
which Swords and Guns are buta very weak and 
feeble Defence. Theſe Things being conſider'd, I 
think there is nothing to be collected from this Pa- 
ragraph, that can excite Her Majeſty's Subjects to 
Arms and Violence; unleſs it be, to take the Ar- 
mour of God, to refit the Devil and all his Works , 
which, I hope, is not a High Crime and Miſ- 
demeanor, 

As a further Evidence that the Doctor excites Her 
Majeſty's Subjects to Arms and Rebellion, it is ob- 
jected, That the Doctor, in his Sermon, Pag. 26. 
lays, Let us therefore, being well aſſur'd how much 
our Cauſe deſerves, and how much at preſent it re- 
quires our braveſt Reſolutions, hold faſt our Inte- 
grity and Religion without wavering, and earneſily 
contend for the Faith which was once deliver'd to the 
Saints, And is not this wholeſome and religious 
Advice? The more ſtrongly and openly the Cauſe 
is oppugned, the braver Reſolution it requires to 
defend it. The Cauſe of Religion is attack*d by 
Atheiſts and Deiſts; the Cauſe of Monarchy, by 
Aſſertors of Republican and Seditious Principles; 
the Cauſe of the Church, by Papiits and Sectarics 
ot all ſorts; and therefore it requires our braveſt 
Reſolutions to defend the Church, the Queen, and 
the Conſtitution, with the ſame Zeal they are at- 
tack*d, as the Doctor explains himſelf ; Not doubt- 
ing, if we ſhew the ſame Courage, and indefatigable 
Zeal and Labour to defend, as our Adverſaries to 
reproach, divide and ruin our Church; neither their 
united Malice nor Power, nor all the Plots and Ma- 
chinations of Rome, nor the very Gates of Hell it 
ſelf, Mall ever be able to prevail againſt Her. And 
ſhall this be conſtrued to excite Her Majeſty's Sub- 
jects to Arms and Violence? 

As to the laſt Part of the Article, which chargeth, 
That the Doctor doth wickedly wreſt and pervert 
divers Texts of Holy Scripture: It ſeems, the 
Printer of the Second Edition miſtook one Text. 
If the Doctor had perverted, or wickedly wreſted 
the Text, he muſt have been ſubject to a Proſecu- 
tion in another Place ; but it would not have been 
a Ground for an Impeachment of High Crimes and 
Miſdemcanors. 

To conclude-——My Lords, If condemning the 
Dethroning and Murdering the Royal Martyr King 
Charles the Firſt, be to caſt black and odious Co- 
lours' on his late Majeſty and the Revolution ; if 
the averring the utter Illegality of Reſiſtance to 
the Supreme Power in all things lawtul ; if Preach- 
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ing the Doctrine of Paſſive Obedience and Non- 
Reſiſtance, which hath been enjoined by our 
Church, and confirmed by the Legiſlature, and is 
the Doctrine of all Chriſtian Churches, ſhall be 
conſtrued to be a Reflection on the Revolution, and 
a greater Reflection on it now, than the Preaching 
of the fame Doctrine was in the Reign of his late 
Majeſty, who was the Happy Inſtrument of that 
Revolution: If the Doctor be a Criminal for 
Preaching that Docti ine which the Right Reverend 
Fathers ot our Church, and other Eminent Divines, 
have preach'd, with the Approbation and Applauſe 
of the Crown, and both Houſes of Parliament; then 
the Doctor is guilty of the High Crimes and Miſ- 
demeanors in the firſt Article. 

And if to wiſh that Diſſenters, who qualify 
themſelves according to the Act, may enjoy the full 
Benefit of it; if to deſire the Laws to be put in 
Execution againſt ſuch who will not comply with 
the Terms preſcribed by the Act, and againſt A- 
theiſts, Deiſts, and ſuch who frequent no Religious 
Worſhip at all, and are particularly excepted out 
of the Act of Toleration ; and if to affert, that a 
Sentence ratified in Heaven cannot be reverſed on 
Earth, be to affirm the Toleration unreaſonable, 
and the Allowance of it unwarrantable ; then the 
Doctor is alſo guilty of the High Crimes in the Se- 
cond Article, 

And if to aſſert the Prejudice the Church re- 
ceives by Schiſm and Occaſional Conformity; if 
the ſhewing the heavy Judgments which may be 
brought down upon a Church and Nation, by Blaſ- 
phemy, Atheiſm, Frophaneneſs and Immorality ; 
if to ſhew the Danger the Queen and Church are 
in, by the rebellious Principles that are daily 
broach*d and publiſh*d, be to aſſert the Church is 
in Danger under Her Majeſty's Adminiſtration ; 
the Doctor is likewiſe guilty of the Crimes in the 
Third Article. 

And laſtly, If to pray for Her Majeſty's long 
Continuance on the Throne, for the Comfort and 
Support of the Church and Nation ; if to ſhew 
that the Laws againſt Atheiſm, Blaſphemy, Pro- 
phaneneſs and Irreligion, be not put in due Execu- 
tion by inferior Magiſtrates ; that is, if to aſſert in 
his Pulpit what Her Majeſty, by Advice of her Mi- 
niſtry, hath aſſerted in Four Proclamations, be to 
reflect on Her Majeſty and Her Miniſtry, and to 
charge Her Majeſty with Male-Adminiſtration in 
Church and State; and if exhorting the People to 
put on the Sword of the Spirit, the Shield of Faith, + 
the Breaſt-plate of Righteouſneſs, and the Helmet of 
Salvation, to reſiſt the Devil, and all the Powers of 
Darkneſs, be to excite Her Majeſty's Subjects to 
Arms and Violence againſt her Majeſty ; and if 
Preaching up Paſſive Obedience and Non-Reſiſtance, 
is to ſtir up People to Rebellion; then the Doctor 
is guilty oi the High Crimes and Miſdemeanors in 
the Fourth Article; eſpecially, if ftrain'd, foreign 
and unnatural Inferences, Infinuations and Innu- 
endo's are to paſs for Proof. But otherwiſe I pre- 
ſume to ſay, the Doctor is not guilty of any of the 
Offences charged in either of the Articles; and [I 
humbly hope, your Lordſhips will be of that Opi- 
nion. 
Mr. Dee. Y Lords, This Article is ſhort of 
the former Articles, in the man- 
ner of the Charge. The firſt Part of it is a Charge 


upon the Doctor. That he ſuggeſts only, That ler 
Majeſty's Adminiſtration tends to the Deſtruttion of the 
As to this Part of the Article, (as 


5G2 


Conſtitution. 
has 


780 
has been obſerved) there is no Paſſage in the Ser- 
mon mentioning Her Majeſty, but with the greateſt 
Reſpect, and with hearty Prayers for Her. The 
Words 1Minifters, and Miniſtry, are not found in the 
whole Sermon : Therefore, to find any Charge on 
them by the Doctor, we muſt look to the Second 
Part of the Article, which charges the Doctor with 
ſuggeſting, That there are Men of Charader and 
Stations, who are Falſe Brethren, and do undermine 
the Conſtitution, and endeavour to betroy the Church; 
and conſequently charges Her \ajeſty with a General 
Male- Adminiſtration. 

My Lords, As to this Part of the Charge, vig. 
That the Doctor doth ſuggeſt, that Men of Charac- 
ters and Stations are Underminers of our Conſtitu- 
tion, it is not to be found in any Part of the Ser- 
mon: But if he doth ſuggeſt, that Men of Charac- 
ters and Stations (not ſaying of what Characters, 
or what Stations) are Falle Brethren, (if your 
Lordſhips take notice what thoſe Men are, whom 


the Doctor calls Faiſe Brethren) it will not be a 


ſufficient Ground for a Charge of High Crimes and 
Miſdemeanors. There are Four Sorts of Perſons, 
that the Doctor charges as Falſe Brethren : Thoſe 
that propagate Falſe DoEtrines z Thoſe that give up 
the Diſcipline of the Church; Thoſe that are for 
a Neutrality in Religion; and Thoſe that own 
themſelves to be of the Church, bur live not accord- 
ing to her Rules. Now to ſay, that there are 
ſome Men of Character and Stations in the Nation 


that are Falſe Brethren, within ſome one or other. 


of theſe Deſcriptions, I wiſh I could ſay it was not 
true. But when the Doctor comes to charge ſome 
Perſons as Underminers of the Church and Conſti- 
tution, they are deſcribed to be either thoſe Perſons 
that ſubvert the Fundamentals of Religion, as A- 
theiſts, Deiſts, Secrnians, and ſuch like; or Occa- 
ſional Corformiſts, Perſons that creep into the 
Church, ody with a Deſign to do it a Miſchief. 
And | think theſe Perſons may be juſtly ſaid to be 
Undermiacrs of the Church. 

My Lords, There is General Charge againſt 
the Doctor, That he excites ibe People to Rebellion. 
If this could be naturally inic.1*d from his Words, 
he muſt be guilty of Selt-Contradiction, and ought 
rather to be piticd as a weak, fooliſh Man, than pu- 
niſhed as a cunning Incendiary. For when he hath 
ſo poſitivciy affirmed the utter Illegality of Reſi- 
ſtance to the Supreme Power, if any Thing had 
dropp*d from him in the ſame Aſſembly tending to 
Rebellion; he would have expoſed himſelf to the 
utmoit Ridicule, 

My Lords, Some Things have been obſerved out 
of the Preface to his Sermon at S. Paul's: One Ex- 
preſſion is that of ſounding a Trumpet. I ſhould 
not have thought this worth taking notice of, but 
that ſome of the Gentlemen did lay ſome Streſs on 
it, as if this were ſounding an Alarm, exciting Peo- 
ple to Arms: But I conceive, that the Words out 
of the Mouth of the Doctor, bear the ſame Senſe 
as out of the Mouth of the Prophet. But for fear 
that he ſhould be miſconſtrued, the Doctor ex- 
plains himſelf by the Words immediately follow- 
ing, and ſhews, that ſuch Prohibition or Reſtraint 
laid on the Clergy, as are there ſuggeſted, are ex- 
preſly contrary to the Command of God, His 
Words are theſe: We are told by theſe Men, wwho 
would ſhut both our Eyes and our Mouths, in order the 
more effetuolly to undermine and deſtroy us, that the 
Pulpit is not a Place for Politichs; and that it is the 
Bujineſs of a Clergyman to preach Peace, and not ſound 
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a Trumpet in Sion; /o expreſly contrary to the Com. 


mand of God, to cry aloud, and fpare not. So that 
theſe Words do plainly interpret what the Doctor 
meant by founding a Trumpet. | 

My Lords, Thee was another Thing taken no- 
tice of from this IYreface, and that was the Encou- 
ragement he gives to People to Arms and Violence 
againſt ſuch as would deſtroy the Church, 2 
The Words of the Doctor are tlie: I boneft Men 
ill fi! ſtill, and give up their Cauſe throuzh want of 
Courage, or a jujt Senſe of tve dangerous Attempts 
of our Enemies, we may, without the Spirit of Pro- 
phecy, foretel what will become of our Conſiitution 
when it is ſo vigorouſly attacked from without, and ko 
laZily defended from tithin. I his was looked upon 
as dividing the People, and exciting them to make 
Reſiſtance. But if the Gentlemen had looked a 
little before, in the fame Paragraph, they would 
have found who the Aſſailants he mentions were; 
and then they would not, I conceive, have blamed 
the Doctor, for encouraging the People to make a 
vigorous Defence, The Aſſailants are thoſe that 
make rebellious Appeals to the People, as the only 
Judges of Right and Wrong, and the Dernier Re- 
fort of Juſtice and Dominion: Theſe, he ſays, are 
the faſhionable Methods now made ule of te un- 
dermine the Church and Legiſlature, by breaking 
in upon the Prerogative of the Crown, by threat- 
ning them with imaginary Legions, and a Vopu- 
lar Tribunal, where their Authority is to he tried 
and determined, To put a ſtop to this Thing, is 
what he ſays is the Intent of his Diſcourſe, Now 
if theſe are the Perſons that attack the Coniiuution, 
that appeal to the People as the only Judges of 
Right and Wrong, if theſe are the Aſſailants, ſure- 
ly the Doctor may encourage the People vigorouſly 
to defend themſelves againſt them. 

My Lords, There was one Thing more taken 
notice of by the Gentlemen Managers, That the 
Doctor had given great Oti-nce to the Commons, 
by an Expreſſion he has made uſe of, by way of 
Exclamation, in the Cloſe of his. Anſwer to the 
Articles; and that runs thus: Hard is the Lot of 
the Miniſters of the Goſpel, if when they cite the 
Word of God in their General Exbortations to Piety 
and Virtue, or in their Reproofs of Men's Tranſereſ- 
frons, or where they are Lamenting the Difficulties 
and Conflits with which the Church of Chriſt, whilſt 
Militant here on Earth, muſt always firuggle ; the 
ſeveral Texts and Paſſages by them cited, ſhall be 
ſaid to have been by them meant of particular Per- 
ſons and Things, and ſhall be conſtrued in the moſt 
Criminal Senſe, and be made by ſuch Conſtruction one 
Ground of an Impeachment for High Crimes and Miſ- 
demeancrs, If this Suppoſition, as the Doctor has 
put it, be turned into a Poſition, he hopes you will 
pardon him for his Exclamation. If Generals have 
not been tied to Particulars, to make up theſe Arti- 
cles, then the Doctor had no Reaſon to make this 
Exclamation: But if the Doctor's Sermon hath been 
ſo treated, in order to frame the Articles againſt 
him, then he is not blameable for that Expreſſion. 

My Lords, The Doctor has never before been 
charged with Diſloyalty to the Government : He 
hath always been a Man of that Probity, and of fo 
blameleſs a Life and Converſation, that he hath not 
been ſo much as attack*d on that Account. And 
when a Man of his Character is brought before 
your Lordſhips, for a Sermon preached in a pub- 
lick Congregation, for a Doctrine that is the Doc- 
trine of the Church of England, and for which he 
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has the Authority of ſo many of the Fathers of that 
Church, as well as of many ot her Learned Sons: 
For him, I ſay, to be brought before your Lord- 
ſhips (by an Impeachment) on that Account, ſure- 
ly he may be allowed to ſay this: His Lot (at leaſt) 
is hard, that he ſhould be made the firſt, and fo ſo- 
lemn Example; when he only followed ſo many 
and great Examples, as have been ſet him from the 
Beginning of the Reformation down to this Time. 
And when your Lordſhips conlider the Circum- 


ſtances of the Doctor, I hope your Lordſhips will D 


think, that the Defence of this Proſecution, muſt be 
a ſufficient Puniſhment for any Crimes he is charged 
with, and of which he can be ſuppoſed guilty : 
And fol ſubmit him, and his Cauſe, to your Lord- 
ſhips Juſtice. 


Dr. Henchman. Y Lords, In the General Pre- 
amble to the Articles of Im- 
hment, Doctor Sacheverell is ſaid to have 
preached and publiſhed Two Diſcourſes, with an 
Intention to defame Her Majeſty's Adminiſtration ; 
and this laſt Article contains ſeveral particular 
Charges, of a very high Nature, and great Malig- 
nity, againſt Her Majeſty's Happy Adminiſtra- 
tion. 

For a General Anſwer to this Article, I muſt beg 
your Lordſhips Patience, to look back again upon 
thoſe Paſſages of this Sermon, which I humbly of- 
fer'd to your Lordſhips Conſideration under the 
Third Article, which will ſet the Doctor's Intentions 
in a clear Light. In one of them, he readily ac- 
knowledges the great Bleſſing we at preſent enjoy, 
by Her Majeſty's happily ſitting on the Throne of 
Her Anceſtors: And in the other Places, where he 
mentions Her Majeſty, it is with great Reſpect, 
and hearty Addreſſes to God, long to preſerve Her 
on that Throne; and at laſt conciudes with this ſo- 
lemn Proteſtation z That what he had then ſpoken, 
proceeded from a good Intention, and tender Con- 
cern for Her Majejty's Perſon and Government, and a 
hearty Zeal for the Honour and Safety of our Excellent 
Church and Conſtitution. 

My Lords, Some Regard is to be had to the De- 
clarations of every honeſt Man, in relation to his 
own Thought: and Intentions, which are known on- 
ly to God and his own Conſcience : And certainly, 
when a Prieſt of the Church of England does, in 
the Preſence of God, ard the Faceof the Congregation, 
ſolemnly declare, That what he ſpeaks is with a 
tender Concern, and hearty Zeal for Her Majeſty's 
Perſon and Government; no looſe Words, or di- 
ſtant and unconnected Expreſſions, ought to be con- 
ſtrued to a direct contrary Senſe of ſo expreſs a 
Declaration. My Lords, The Senſe of theſe Words 
is plain and obvious to every Man's Underſtanding: 
But if a Paſſage in the Two and Twentieth Page of 
this Sermon, in it ſelf, and as it ſtands in its proper 
Connection, (not Criminal,) muſt be conſtrued by 
what is ſaid in the Fifteenth Page, little relating to 
the ſame Purpoſes, and both theſe Paſſages explain'd 
by a Third ſtill farther diſtant; by ſuch a Method, 
the moſt inoffenſive Diſcourſe may be made blame- 
able, and it will be very difficult to make any De- 
fence. | 

My Lords, It has been objected by the Learned 
Managers, That the Doctor choſe an unſcaſonable 
Time, and an improper Place, to vent his Notions 
in. But how does it appear, that either the one or 
the other was of his own Choice? Does it not ra- 
ther appear, that he was called to perform that Du- 
ty by the publick Magiſtrate ; and that both the 
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Time and Place were of his Appointment? Or 
how can it, at this Time, be thought unſcaſonable, 
to maintain the Doctrine of our Church, when 


ſuch Swarms of infamous Libels are daily publiſhed 


'n Oppoſition to it ? Or what Place can be more 
proper for this Purpoſe, than that in which ſuch 
Libels uſually firſt appear, and moſt prevail? Whe- 
ther the Doctor performed his Duty, by Preaching 
that Doctrine there, which the Rubrick of our Li- 
turgy expreſly commands him to teach on that 
ay, mult be ſubmitted to your Lordſhips: And 
certainly it will always be thought proper, on that 
Day that our Church and State were delivered from 
a moſt horrid Contpiracy, to preach againſt the 
Sin of Rebellion: Upon that Day that the Whole 
Nation was delivered from a Popiſh Conſpiracy, 
it will always be proper to ſhew, that Reſiſtance 
of the Higher Powers is the Doctrine of Papiits, 
and firſt proceeded from them. It is well known 
to your Lordſhips, what the General Duty of Mi- 
niſters obliges them to; but upon State-Days, 
when they are commanded by Supreme Authority, 
and directed by the Rubrick, what Subject to treat 
of; it would be Contempt in them not to obey the 
Commands of their Superiors, or not to inſiſt upon 
that Doctrine which they are peculiarly ordered to 
explain, And I humbly apprehend, that thule Re- 
verend Prelates, ſome of whoſe Expreſſions were 
lately read to your Lordſhips, would not have re- 
ceived the Thanks of this Honourable Houſe, if 
they had not adapted their Diſcourſes to the So- 
lemnity of that Day, which they then cele- 
brated. 

My Lords, Upon a general View of this and the 
other Articles, the whole Charge will appear to be 
ſupported, not by any one plain Propoſition, but by 
Inferences and ſuppos'd Conſtructions. It has been 
my Endeavour, under every Article, to lay before 
your Lordſhips one or more clear Paſſages of this 
Sermon, which ſufficiently declare the Athor's In- 
tention as to that Article; and I muſt leave it to 
your Lordihips Conſideration, how far an Inſinua- 
tion or Inference will be outweighed by an expreſs 
Declaration. If there are any Words in this Diſ- 
courſe which ſfe?zm to bear a doubtful Meaning, 
your Lordſhips will in all Cafes incline to the moſt 
favourable Side; and in this Particular, the Cha- 
rafter and Function of a Miniſter will deſerve ſome 
more than ordinary Allowance, My Lords, It is a 
known Rule in the Roman Law, In ambig uis oratio- 
nibus maxime ſententia ſpeftanda et ejus qui eas 
Protuliſſet. Where-ever Words are capable of a 
double Conſtruction, there the Intention of the 
Speaker is chiefly to be looked after, and attended 
to. Every Man hasa Right to explain his own In- 
tentions; and the darker and more obſcure Expreſ- 
ſions of his Diſcourſe muſt be conſtrued by thoſe 
Paſſages which are more plain and explicit. This 
is a Rule in all Civil and common Cafes between 
Man and Man; but in Criminal Caſes, there that 
Law exacts a ſtricter and a nicer Proof: Where- 
ever the Life or Liberty of a Citizen is concerned, 
there the Proofs ought to be Lace meridiand clario- 
ra, as evident as the Sun at Noon- day, and ſuch as 
will convince every one at firſt Sight. 

My Lords, I mention theſe Maxims of the Ro- 
man Law only as they are agreeable to the common 
Senſe and Undcrſtandirg of Mankind, as Rules of 
Reaſon and Equity, which your Lordſhips have al- 
ways governed your felves by, and always will. 
The laſt of 'em I mention with the greater Confi- 
dence, becauſe I find it has once already received 
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the Sanction of this honourable Houſe, in Sir Sa- 
muel Bernardiſton's Caſe; in which it is declared, 
That Innuendo's or ſuppoſed Conſtructions ought not 
to be allowed; for all Accuſations ſhould be plain, 
and the Crimes aſcertained, This, my Lords, has 
once been the Reſolution of this Honourable Houſe, 
and we humbly hope your Lordſhips will not de- 
part from a Precedent ſo well eſtabliſhed, My 
Lords, one Part of this laſt Ariicle is, That the 
Doctor has wreſted ſeveral Texts of Scripture to 
ſeditious Purpoſes ; but it has not yet appeared that 
he ever harboured one ſeditious Thought: Whe- 
ther he has perverted any Texts of 2 will 
be beſt explained by himſelf, when your Lordſhips 
ſhall be pleaſed to hear him, 


Mr. Dodd. My Lords, We deſire to read two or 
three Proclamations : The Firſt is to direct the Ma- 
giſtrates to put the Laws in Execution againſt Pro- 
phaneneſs and Immorality ; and that not being duly 
obſerved, the Second Proclamation takes notice 
thereof, and directs the Magiſtrates to put the ſame 
in Execution: And there ate two ſubſequent Pro- 
clamations to the ſame Purpoſc. 


Clerk Reads.] By the Queen, A Proclamation, for 
Reftraining the Spreading Falſe News, and Print- 
ing and Publiſhing of Irreligious and Seditious 
Papers and Libe!s, 


ANNE R. 
Hereas by an Act of Parliament made in 
the Third Year of the Reign of King 
Edward the Firſt, It is Enacted, that none be ſo 
hardy to tell or publith any falſe News or Tales, 
whereby Diſcord, or Occaſion of Diſcord or Slan- 
der may grow between the King and his People, 
or the great Men of the Realm ; and that he that 
doth ſo, ſhall be taken and kept in Priſon until 
he hath brought him into Court which was firſt 
Author of the Tale. And by another Act made 
in the Second Year of the Reign of King Richard 
the Second, it is declared, That the deviſing, 
ſpeaking and telling ſuch falſe News and Tales, 
was likely to occaſion great Peril and Miſchief to, 
and the quick Subverſion and Deſtruction of this 
Realm : For the preventing whereof, it is thereby 
Enacted, That none be fo hardy to deviſe, ſpeak 
or tell any falſe News, Lyes, or other falſe Things, 
of Prelates, Noblemen, and Officers of the Crown 
therein named, whereof Diſcord, or any Slander, 
might ariſe within this Realm, under the Pain or- 
dained by the ſaid Statute of King Edward the 
Firſt. And by another Act made in the Twelfth 
Year of the Reign of the ſaid King Richard the 
Second, it is Enacted, That when any ſuch ſhall 
be taken and impriſoned, and cannot find him by 
whom the Speech be moved, that he ſhall be 
puniſhed for ſuch his Offence. And whereas the 
3 of the ſpreading and publiſhing of falſe 
ews and Tales, and the Writing, Printing and 
Publiſhing of Heretical, Blaiphemous, Irreligious, 
Treaſonable, Seditious and Scandalous Books, 
Pamphlets, Libels and Papers, is a Matter which 
requires our Publick Care, and is of great Con- 


* 


of the general Licentiouſneſs of the Times, ſince 
an Act for preventing Abuſes in Printing Seditious, 
Treaſonable and Unlicenſed Books and Pamphlets, 
and for regulating of Printing and Printing - Preſſes, 
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of we will give all due Encouragement. 


cernment; eſpecially conſidering, that by Reaſon. 


Ann. g. 


and continued by an Act made in the Fourth Year 
of the Reign of the late King Milliam and Queen 
Mary, expired, many Evil-diſpoſed Perſons haye 
* Written, Printed and Publiſhed divers Heretical 
* Blaſphemous, Irreligious, Treaſonable and Seditious 
* Books, Pamphlets, Papers, and many falſe, int. 
* mous and ſcandalous Libels, and do continue ſuch 
their unlawtul and exorbitant Practices, endeavour. 
ing thereby to traduce and reproach the Eccleſi- 
* altical and Temporal Government of this King. 
dom, and the publick Miniſters of the ſame, and 
© the Proceedings and Members of both Houſes of 
Parliament, and other our loving Subjects, to the 
high Diſhonour of Almighty God, and the en- 
* dangering the Peace of theſe Kingdoms, contrary 
to the ſaid Statutes, and the common Laws of our 
Realm: We therefore (with the Advice of our 


© Privy-Council) do by this Our Royal Proclama- 


tion Charge and Command all our Subjects, of 
* what State or Condition ſo ever they be, That they 
do not henceforth preſume, either by Writing, - 
Printing or Speaking, to tell or publiſh any falle 
« News or Tales, contrary to the Statutes before- 
mentioned; nor Write, Print, Publiſh or Sell, or 
* cauſe to be Written, Printed, Publiſhed or Sold, 
any Heretical, Blaſphemous, Irreligious, Treaſona- 
ble, or Seditious Books, Papers or Pamphlets, or 
any ſcandalous Libels, reflecting upon us, or upon 
the Eccleſiaſtical or Temporal Government of this 
Realm, or any of our publick Miniſters or Officers, 
or on the Proceedings of either of our Houſes of 
Parliament, or any the Members thereof, or upon 
© any other of our loving Subjects. And we do 
hereby further declare, That we will proceed with 
the utmoſt Severity and Rigour of Law, againſt all 
ſuch Perſons who ſhall be Guilty of any the ma- 
© licious and unlawful Practices aforeſaid: We be- 
© ing reſolved, as much as in us lies, to ſuppreſs the 
* ſaid Enormities by a more ſtrict and exemplary 
£ Puniſhment of all ſuch Offenders herein, as ſhall 
« hereafter be diſcover*d : To the Diſcoverers where- 
Ard we 
© do hereby ſtraitly charge and command all ard 
* ſingular our Judges, Juſtices of the Peace, She- 
riffs, Mayors, Bailiffs, and all other our Officers 
© and Miniſters whatſoever, to take effectual Care 
for the ſpeedy Apprehenſion, Proſecution and 
© Puniſhment of all ſuch Perſons, who ſhall at any 
Time hercafter be found Offenders herein. 


Given at Our Court at Whitehall, the Twenty- 
Sixth Day cf March, 1702. Inu the Firſt Year 
of Our Reign. 

GOD ſave the QUEEN. 


Mr. Dodd. Now read the Second. Read the Date 
firſt. 


Clerk Reads.] Given at Our Court at St. James's, 
the Five and Twentieth Day of February, 1702. 
In the Firſt Year of Our Reign. 


By the Queen, a Proclamation for the Encouragement 
of Piety and Virtue, and for Preventing and 
Puniſhing of Vice, Prophaneneſs and Immoralily. 


ANNE R. 

Hereas on our Acceſſion to the Throne, we 
* thought fit, by the Advice of our Privy- 

Council, to iſſue out our Royal Proclamation for 
the Encouragement of Piety and Virtue, and for 

the Preventing and Puniſhing of Vice, Prophane- 


5 
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* 


* made in the Thirteenth Year of the Reign of * neſs and Immorality: And whereas we have been 


Our late Royal Uncle King Charles the Second, 


informed, that our Laws mentioned in the faid * 
I Pro- 
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Proclamation have not been executed according 
to our juſt Expectation and Commands: We moſt 


ſeriouſly and religiouſly conſidering, That it is an 


indiſpenſible Duty on us, to be careful, above all 
other things, to preſerve and advance the Honour 


and Service of Almighty God, and to diſcourage 


and ſuppreſs all Vice, Prophancnefs, Debauchery 
and Immorality, which are ſo highly diſpleaſing 
to God, ſo great a Reproach to our Religion and 
Government, and (by Means of the frequent ill 
Examples of the Practicers thereof) have fo fatal 
a Tendency to the Corruption of many of our 
loving Subjects, otherwiſe religiouſly and virtu- 
ouſly diſpoſed, and which (it not timely reme- 
died) may juſtly draw down the divine Ven- 
geance on us and our Kingdoms: We alſo hum- 
bly acknowledging, That we cannot expect the 
Bleſſing and Goodneſs of Almighty God, (by 
whom Kings and Queens reign, and on which we 
entirely rely) to make our Reign happy and pro- 
ſperous to our ſelf and our People, nor hope for 
the Divine Aſſiſtance to deliver us from the great 
and imminent Dangers which our Kingdoms, and 
the true Proteſtant Religion eſtabliſned among us, 
are in this preſent Juncture threatned with, with- 
out a religious Obſervance of God's Holy Laws, 
To the Intent therefore that Religion, Piety, and 

ood Manners may, (according to our moſt hearty 
Deſire) flouriſh and increaſe under our Admi- 
niſtration and Government; We have thought 
fir (by the Advice of our Privy-Council) to iſſue 
this our Royal Proclamation ; and do hereby de- 
clare our Royal Purpoſe and Reſolution to diſ- 
countenance and puniſh all manner of Vice, Pro- 
phaneneſs and Immorality in all Perſons, of what- 
ſoever Degree or Quality, within this our Realm ; 
and particularly in ſuch as are employed near our 
Royal Perſon : And that for the greater Encou- 
ragement of Religion and Morality, we will, upon 
all Occaſions, diſtinguiſh Perſons of Picty and 
Virtue by Marks of our Royal Favour. And we 
do expect and require, That all Perſons of Ho- 
nour, or in Place of Authority will give good Ex- 
ample by their own Virtue and Piety, and to 
their utmoſt contribute to the difcountenancing 
Perſons of diſſolute and debauch'd Lives, that 
they, being by that Means reduced to Shame and 
Contempt, for their looſe and evil Actions and 
Behaviour, may be thereby alſo enforced the ſooner 
to reform their ill Habits and Practices, and that 
the viſible Diſpleaſure of good Men towards 
them, may (as far as it is poſitble) ſupply what the 
Laws (probably) cannot altogether prevent. And 
we do hereby ſtrictly enjoin and prohibit all our 
loving Subjects, of what Degree or Quality ſoc ver, 
from playing on the Lord's Day at Dice, Cards, 
or any other Game whatſoever, either in publick 
or private Houſes, or other Place or Places what- 
ſocver; and do hereby require and command 
them, and cvery of them, decently and reverently 
to attend the Worſhip of God on every Lord's- 
Day on Pain of our higheſt Diſpleaſure, and of 
being proceeded agaiit with the utmoſt Rigour 
that may be by Law. And for the more effectual 
reforming of all ſuch Perſons, who by Reaſon 
of their diſſolute Lives and Converſations are a 
Scandal to our Kingdom ; our further Pleaſure 
is, and we do hereby ſtrictly charge and command 
all our Judges, Mayors, Sheriffs, Juſtices of the 
Peace, and all other our Officers and Miniſters, 
both Eccleſiaſtical and Civil, and all other our 
Subjects, whom it may concern, to be very vigi- 
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lant and ſtrict in the Diſcovt ry, and the effeftual 
Profecution and Pyniſhment of all Perforis who 
ſhall be guilty of exceſſive Drinking, Blaſphemy, 
prophane Swearing and Curſing, Lewdnefs, Pro- 
phanation of the Lora*s- Day, or other diſſolute, 
immoral or diſorderly Practices; and that they 
take care alſo effectually to ſuppreſs all Bawdy- 
Houſes, publick Gaming-Houſes and Places, 
and other diſorderly Houſes; and to put in Exe- 
cution the Statute made in the nine and twentieth 
Year of the Reign'of our late Royal Uncle King 
Charles the Second, intitled, An A for the better 
Obſervation of the Lord's Day, commonly called Sun- 
day; and alſo an Act of Parliament made in the 
ninth Year of the Reign of our late dear Brother 
King William the Third, intitled, An A# for the 
more effeftual ſuppreſſing of Blaſphemy and Prophane- 
neſs ; and all other Laws now in Force for the pu- 
niſhing and ſuppreſſing any of the Vices aforeſaid 
and alto to ſuppreſs and prevent all Gaming what- 
ſocver, in publick or private! louſes on the Lord's 
Day; and likewiſe, that they take effectual Care 
to prevent all Perſons keeping Taverns, Choco- 
late-Houſes, Coffe Ho 1s, or other Publick 
Houſes whatſoever, from ieiiing Wine, Chocolate, 
Coffee, Ale, Beer, or other Liquors, or receiving 
or permitting Gueſts to be or remain in ſucfl 
their Houſes on the IL ord's- Day, (except in Caſe 
of Neceſſity ard. Charity) a+ they will anſwer it 
to Almighty God, upon Pain of our higheſt 
Diſpleaſure. And for the more e<fie&tual Proceed- 
ing herein, we do hereby direct and command all 
our Judges of Aſſiæe and Juſtices of the Peace, to 


give ſtrict Charges at their reſpective Aſſizes and 


La 
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Seſſions, for the due Prafecution and Puniſhment 
of all Perſons that ſhall preſume to offend in 
any the Kinds aforelaid ; and alſo of all Per- 


ſons that contrary to their Duty, ſhall be re- 


miſs or negligent in putting the ſaid Laws in 
Execution ; and that they do at their reſpective 
Aſſizes and Quarter-Seſſions of the Peace, cauſe 
this our Proclamation to be publickly read in open 
Court immediately before the Charge is given. 
And we do hereby further charge and command 
every Miſter in his reſpective Pariſh-Church or 
Chapel, to read or cauſe to be read this our Pro- 
clamation, at leaft four Times in every Year, im- 
mediately after Divine Service, and to incite 
and ſtir up their retp«ctive Auditorics to the Prac- 
tice of Piety and Virtue, and avoiding of all Im- 
morality and Prophaneneſs. And to the end that 
all Vice and D-bauchery may be prevented, and 
Religion and Virtue practiſed by all Officers, 
private Soldiers, Mariners, and others, who are 
employed in our Service by Sea or Land; We do 
hereby ſtrictly charge and command all our Com- 
manders and Officers whatſocver, That they do 
take care to avoid all Prophanenefs, Debauchery, 
and other Immoralities; and that by their own 
good and virtuous Lives and Converſations, they 
do ſet good Examples to all fuch as are nder their 
Care and Authority; and likewiſe take care of and 
inſpect the Behaviour of all iuch as are under 'em, 
and to puniſh all thoſe who ſhall be guilty of any 
the Offences aforeſaid, as they will be anſwerable 
for the ill Conſequences of their Neglect herein, 


GOD ſave the QUEEN. 


Mr. Dadd. My Lords, There are two ſubſequent 
Proclamations preſſing Magiſtrates to put the Laws 
in Execution in this Caſe; but they are to the fame 
Purpoſe, therefore I think we need not ſIpend your 


Lordſhips 
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Lordſhips Time to read them: They are to the 
ſame purpoſe with the laſt, taking notice that the 
Magiſtrates had not done their Duty as required. 

My Lords, We have now done our Defence; 
only we have one Petition to make, That your Lord- 
ſhips would be pleas*d to hear the Doctor ſpeak for 
himſelf : There are ſome things more proper for 
him to give an Account of, than for his Council. 
We apprehend the moſt proper Time will be after 
the Gentlemen Managers for the Houſe of Com- 
mons have replied ; but we thought it proper to 
mention it to your Lordſhips now, and humbly 
ſubmit it to your Lordſhips. 

Mr. Phipps. My Lords, The Reaſon why we 
troubled your Lordſhips with reading thoſe Procla- 
mations, was to ſhew your Lordſhips, that the in- 
feriour Magiſtrates being negligent of their Duty in 
putting the Laws in Execution againſt Prophaneneſs, 
her Majeſty put out another Proclamation to quicken 
them to it; therefore when the Doctor charges 
the Magiſtrates with a Neglect of their Duty, it can- 
not be underſtood to be a Reflection on the Queen 
or the Miniſtry, becauſe you ſee what great Care 
her Majeſty has taken : So that we think this laſt 
Article is ſufficiently clear'd by theſe Proclamations. 
One thing, my Lords, I think we have not troubled 
your Lordſhips with, and that is the Journal of 
your own Houſe in the Caſe of Sir Samuel Barnar- 
difton : If the Gentlemen of the Houſe of Commons 
think it otherwiſe, we are ready to read it. 

Sir Joſeph Fekyll. My Lords, I have the Com- 
mands of the Gentlemen employed in this Service 
with me, to mention to your Lordſhips, that they 
are under a great Surprize, that the Counci! for the 
Doctor ſhould take upon them to propoſe to your 
Lordſhips, that the Doctor might ſpeak after the 
Commons Reply: I have Inſtructions (ſince the 
Doctor's Council have referred ſome Part of the 
Defence to himſelf) to tell the Doctor, that if he 
has any thing to ſay for himſelf, now is his Time 
before the Commons reply; the Commons claiming 
it as their Right to ſpecs lat. 

Mr. Dodd. My Lordo, we ſubmit to it. Doctor, 
go on. 


Lords, The Defence made 

by my Council lias been fo full 
and particular, and the Trial itſelf drawn out into 
ſo great a Length, that I ſhould not add to your 
Lordſhips Trouble by faying any thing for my Self, 
did I not think tliat in ſuch a Cauſe as this, (wherein 
the Doctrine of our Church, the Dignity of that 
Holy Order to which I belong, and even the Com- 
mon Intereſt cf Chriſtianity itielt, are ſo nearly 
concerned) it becomes me not to be altogether 
ſilent. 

For, my Lords, it has been owned by ſome of the 
Managers for the Honourable Houſe of Commons, 
that tho' I am the Perſon impeached, yet my Con- 
demnation is not the Thing principally aimed at. I 
am, it ſeems, an in/iznificant Tool of a Party, not 
worth regarding ; the avowed Deſign of my Impeach- 
ment is, by the means of it to procure an Eternal 


Dr. Sacheverell. 


and Indelible Brand of Infamy to be fixed, in a Par- 


liamentary Way, on all thoſe who maintain the Doc- 
trine of Non- Reſiſtance, and to have the Clergy di- 
refed what Doctrines they are to preach, and what 
not. And therefore, as Infignificant as I am in my 
Self, yet the Conſequences 2 Trial (if rightly 
repreſented to your Lordſhips by ſome of thoſe Cen- 
tlemen) are of the higheſt Moment and Importance. 


9 Ann, 


Since I am the unfortunate Occaſion of bringi 
theſe Matters in Judgment before your Lordſhips, it 
will behove me, I think, after what has been pleaded 
in my behalf, by my Council learned in the Law 
to ſay ſomewhat alſo for my Self, in order to clear 
the Innocence of my Intentions, and remove that 
Load of Guilt and Infamy, which may be laid upon 
me, ſhould your Lordſhips determine, (as, I truſt 
in God, you will not) that the Articles of Impeach. 
ment Exhibited, have been made good againſt 
ime. | 
With your Lordſhips Permiſſion then, I ſhall lav 
before you ſome few Genera! Remarks, which in 
my humble Opinion may be added to what gu 
Council have already obſerv'd, concerning the Me. 
thods taken by the Managers for the Honcurab' e 
Houſe of Commons, to Prove and Support the Arti- 
cles of their Charge. And ſhall then, with your 
Lordſhips leave, ſay ſomewhat ſeverally to the Ar. 
ticles themſelves, which may ſerve to remind your 
Lordſhips of what my Council before offered more at 
large, and with greater Advantage. 

My Lords, The Charge brought againſt me in 
theſe Articles is of a very High, and Heinous Na- 
ture; and had it been as clearly made out, as it has 
been ſtrongly affirmed, it would juſtly have expoſed 
me toa very ſevere Sentence. But the more heinous 
the Charge is, the more evident and undeniable, I 
ſhould think, the Proof ought to be. And how, 
my Lords, has this Charge been ſupported in the 
ſeveral Articles of it? By plain, direct, and expreſs 
Paſſages produced, and read to your Lordſhips out 
of my Sermons ; or by Intendments, unneceſſary Im- 
plications, and ſtrain'd Conftruftions ? By laying en- 
tire Sentences before your Lordſhips, and relying 
upon what was manifeſtly contain'd in them; or by 
precing broken Sentences, and conjoining diſtant and 
independent Paſſages, in order to make me ſpeak, 
what I never thought of? 

I am unacquainted, my Lords, with the Me- 


thods of /ega! Proof, and little thought I ſhould 


have had hrs Occafion of enquiring into them. But, 
as far as I am able to comprehend any Thing of 
this Nature, I ſhould think, that there cannot be a 
clearer Indication that I am not guilty of having aſ- 
ſerted what I am charg'd by the ſeveral Articles to 
have ſaid, than that ſo many Hours Learning and E- 
leguence have been employ'd in proving me to have 
ſaid it. Had I really affirm'd thoſe Propoſitions for 
which I am accuſed, my Sermons being before your 
Lordſhips, the Places wherein ſuch Propoſitions 
were directly contained might have been referred 
to, and read, with the ſame Eaſe as my Council re- 
ferr'd to the Paſſages contained in the ſeveral Mri- 
tings, and Sermons of the Reverend Fathers, and 
other Zminent Divines of our Church, wherein they 
Taught the Doctrine of Non-Rejiſtance in the ſame 
Extent as I maintained it, or in Terms much ſtron- 


er. 
Theſe Paſſages produced by mzy Council, were 
barely Read to your Lordſhips: No Argument, no 
Colours were uſed, becauſe none were meceſſary, to 
prove what Propoſitions were laid down in thoſe 
Paſſages. Whereas, to prove me guilty of having 
aſſerted what is laid to my Charge, after my Ser- 
mons and Prefaces were read to your Lordſhips, 
much Art and Induſtry were uſed to perſuade your 
Lordſhips, that ſuch Aſſertions were really con- 

tained in them. 
My Lords, When my Words were capable of 
Tx9 Senſes, the worſt and molt invidions, though 
at 
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at the ſame Time the moſt ſtrained and unnatural 
Conſtruction, has been always made of them. Nay, 
when my Words were fo plain and expreſs, that it 
was impoſſible to put any criminal Gloſſes or Colours 
upon them, I have been accuſed of meaning the di- 
rect contrary to what I have ſaid: And when I 
preſſed che Duty of Allegiance to the Queen, your 
Lordſhips were told, that it was moſt certain, I 
meant the Pretender. 

To Azgravaie my Guilt, I have been accuſed not 
only for what J am ſuppoſed to have ſaid, but for 
what I am allowed not to have hid: Not only 
for what I have taken notice of in my Sermons, but 
for what I have peſſed by uncbſerved : I have been 
charged with Negative Crimes; as if what I omitted 
to ſay, had been omitted with Defign, and my Si- 
lence itſelf were Criminal 

Theſe, my Lords, are the Methods, that have 
been made uſe of to prove me guilty of Crimes, 
which if proved, might affect my Liberty and For- 
tune; no favourable Allowances have been made to a 
Miniſter of the Goſpel, diſcharging the Duty of his 
Function, and rebuking Vice and Irreligion with an 
honeſt and well-meant Zeal, but ſometimes per- 
haps carrying him into Expreſſions too open, and 
unguarded, I could add, my Lords, if ſuch a Com- 
plaint might not be thought zmproper from one in 
my Circumſtances, that, in the courſe of my Accu- 
ſation, I have been ſtiled a Criminal, and treated as 
ſuch by ſome of theſe Honourable Gentlemen, with 
a Degree of Scorn and Indignity, from which I 
hoped my Sacred Profeſſion, my preſent unhappy Con- 
dition, and a Regard to this Solemn and Awful! Fu- 
dicature might have ſcreened me. | 

But, my Lords, I lay aſide all Complaints of this 
Nature, and with your Lordſhips leave ſhall pro- 
ceed to make ſome few, ſhort Obſervations upon 
the leveral Branches of the Charge Exhibited a- 
gainit me. 

I am charged, my Lords, in the firſt Article, 
with having Maintained, That the neceſſary Means, 
uſed to bring about the /ate Happy Revolution, were 
Odious and U;uſtifieble ; in Proof of which it has 
been urged, that I have in General Terms aſſerted, 
the utter Illegality of Reſiſtance to the Supreme Power 
upon any Pretence whatſoever. My Lords, the Re- 
fiſtance in that Paſſage by me condemned, is no where 
by me apple to the Revolution; nor is it applicable 
to the Cale of the Revolution, the Supreme Power 
not being then reſted. 

Ny Lords, 1 neither exprefly apply'd my Do- 
ctrine of /Non-Reftance to the Caic of the Revolu- 
tion, nor had | thc lcaſt Thoughts of including the 
Revolution under my general Aſſertion. I expreſſed 
this Doctrine in the tame general Terms, in which 
I found it deliver*d by the Apoſtles of Chriſt. I 
taught it as I had learnt it, trom the Homilies of 
our Church, and as I was enjoined to teach it, by 
the Articles of our Religion. I uſed no other Lan- 
guage, than what had been uſed by our firjt Refor- 
mers, by a continued Serics of Right Reverend Pre- 
lates, and other Celebrated Divines now with God, 
and by many of thoſe Venerable Fathers, before 
whom I ſtand, and what is perfectly agreeable to 
the Laws and Statutes of this Realm. I had /irtle 
Reaſon to apprehend that I could ever have been ac- 
cuſed by the Gentlemen of the Houſe of Commons to 
your Lordſhips as a Criminal, or as an Aſperſer of 
the Memory of the late King, tor preaching this 
Doctrine; when others, who preached the ſame 
Doctrine, in the ſame Terms, before their late Ma- 
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jeſties, before our preſent Gracious Sovereign, (whom 
I pray God long to Preſerve !) before each Houſe of 
Parliament, before this very Houſe of Commons, 
have met with public Approbation: But ſince it is 
my fingular M:sfortune to be Accuſed, for what 
others have recerved Thanks, in ſome Inſtances con- 
vey'd to them by ſeveral of the Managers tbemſelves, 
I do with all — Confidence rely your 
Lordſhips Fuſtice; not doubting but that 2 
ed Judges, if thought neceſſary to be conſulted, 
will declare, what I have in this Caſe aſſerted, 
to be warranted by Law, and the Right Reverend 
the Biſhops will affirm it to be the Doctrine of the 
Goſpel. 

The Doctrine I preached being the Doctrine of 
the Homilies of our Church, not expreſſed only in a 
tew particular Paſſages of thoſe Homilies, but per- 
tectly agreeable to the whole Tenor, the main Scope 
and Defiga of them; and thoſe Homilies being cita- 
bliſhed by the Thirty Nine Articles, as containing 
godly and wholeſome Doi rine; and thoſe Articles 
being confirmed by che 13th of Queen Elizabeth ; 
and that Statute being made Perpetual and Funda- 
mental to our Conſtitution by the late At of Union; 
[ leave it to your Lordſhips to confider, how far 
the Condemnation of me, on the Account of that 
Doctrine, may affect. and ſhake the preſent Frame 
of the Britiſh Conſtitution, in Church and State, 
and tend to diſſolve the Union of the two King- 
doms. 

My Lords, Upon the ſecend Article, I would 
humbly pray your Lordſhips to conſider, that I 
have no where in my Sermon ſhewn any the leaſt 
Diſlike of the Indulgence granted by Law to the Diſ- 
ſenters , that, on the contrary, I have declared my 
Approbation of it in the moſt expreſs Terms imagi- 
nable, which I beg leave once more to repeat to 
your Lordſhips out of my Sermon preach*d at St. 
Paul's. I would not (I there ſay) be miſunderſtood, 
as if I intended to caſt the leaſt invidious Reflection 
upon that Indulgence which the Government hath 
condeſcended to tv them ;, which I am ſure, all thoſe, 
who wiſh well to our Church, are ready to grant to 
Conſciences truly Scrupulous; let them enjoy it in the 
full Limits the Law hath preſcribed: 

My Lords, Tais then was, and ſtill zs my fin- 
cere Opinion; nor am I conſcious that I have utter- 
ed one Word inconſiſtent with it. I have indeed 
blam'd, and perhaps with ſome Warmth and Ear- 
neſtneſs biaurd, the Azuſes which Men of 10 
Conſciences, have made, of the Legal Exemption, 
granted to © onfcicnces truly ſcrupulous : Nor could 
I think that thoſe Reprehenſions of mine, would 
have drawn upon me the Diſpleaſure of any fincere 
Chriſtian, which were levelled againſt Hypocrites, 
Soctmmians, Dela, ard ſuch as, under the Umbrage 
of that A, which permits Proteſtant Diſſenters, and 
thoſe only, to ferve God, every Man in his own 


Way, think themſelves at Liberty to be of no Pro- 


teſtant Congregation, of no Religion at all. I will far- 
ther ingenuouſly own to your Lordſhips, that I had 
in my Eye ſome Abuſes made of that At by the Diſ- 
ſenters themſelves ; who, I am told, do (both Pa- 
ſtors and Peop/e) rarely obſerve the Qualifications 
preſcribed by that Ai; and who erect Seminaries 
tor educating Youth in Principles oppoſite to the 
Doctrine, Diſcipline, and Worſhip of our Church: 
Whereas. that Af was intended for the Eaſe of 
thoſe, whoſe Minds througi the unhappy Preju- 
diccs of Education, were already eſtranged from 
the Church; not, as I humbly conceive, to indulge 
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Men in taking the moſt effectual Methods to Pro- 
pagate and Perpetuate their Schiſm. 

My Lords, Of any Favours to Diſſenters granted, 
-or intended by the Law, I have no where com- 
plained. Of Toleration, a Word unknown to our 
Laws, and implying, as I am informed, much 
more than our Lawgivers deſigned, if I have ſaid 
any Thing Offen/rve, I may, I hope, reaſonably pre- 
ſume, that it will not be judged by your Lordſhips 
in any wiſe to reflect on that A# of Exemption, 
which I have ſpoken of in Terms, no ways, I think, 
miſbecoming a good Subjef, or betraying any want 
of Chriſtian Moderation. Nor is there, my Lords, 
any want of it, I conceive, in affirming that his 
Ad, which relieves ſome Diſſenters from legal Pu- 
niſbments, to which they were before obnoxious, 
hath not any ways altered the Nature of Schiſm, or 
extinguiſhed the Obligations to Church-Communion ; 
which is an Evangelical Duty, incumbent on all 
Chriſtians, by the Rules of the Goſpel, Antecedent 
to all Secular Laws, and can by no human Power be 
Diſpenſed with. If the Church of England, my 
Lords, impoſes no unlawful Terms of Communion, 
as She certainly does not, then all Scparatiſts from 
her Communion, will, notwithſtanding the Indulgence, 
continue to be Guilty of Schi/m; The Conſequence 
of which Guilt, may till reſt upon their Souls, 
however it may ch to Aﬀect their Bodies or 
Eſtates. For as no human Law can render that Law- 
ful which God hath forbidden, ſo neither can it make 
that Void, which God hath commanded. 

My Lords, I am accuſed, under this Head, of 
maintaining, that i ic the Duty of Superior Paſtors 
to Thunder out their Eccleſiaſtical Anathema's a- 
gainſt Perſons entitled to the Benefit of the Tolera- 
tion; I hope, it hath evidently appeared to your 
Lordſhips, that I advance no ſuch gſition. Sure I 
am, that my Words do not in themſetves carry ſuch 
a Meaning, nor does the Connexion of my Diſcourſe 
require that Senſe, or eaſily admit it. Schiſmaticks, 

my Lords, are not th n Perlons againit whom 
Ecclefiaſtical Cenſures may be denounced 3 the 
Works of Darkneſs, which I reterred to, as fit to be 
reproved, in that Part of my Sermon, where I 
ſpeak of theſe Cenſures, are of the ſame Kind 
with thoſe mentioned by the Apaſtle, whole Words 
I produced, all lewd and immeral Practices againſt 
theſe, my Lords, and againſt Hergſies, and Blaſphe- 
mies (a black Catalogue of which has been diſplay'd 
before your Lordſhips) I thought the Auatbema's 
of the Church would be well employed; ſuch Ana- 
theme's, I doubt not, my Lords, would be ratify d 
in IIcaven, and would therefore, by any Power on 
Earth, be irreverſible. 

As to Archbiſhop Grindal, though I may ſeem to 
have uſed ſome undue Aſperity of Expreſſion con- 
cerning him, yet I charged him with nothing but 
what I had good Grounds for, from our Hiſtorians : 
It hath been made appear to your Lordſhips, that, 
on the Account of his Remiſſneſs in Church-Govern- 
ment, he lived and died under the High Diſpleaſure 

of Queen Elizabeth; and whether therefore he, or 
that glorious Queen, ſhall bear the Blame of his Diſ- 
grace and Sufferings, is with all Humility ſubmitted 
to your Lordſhips. 

I hope, my Lords, I ſtand clear in your Opini- 
ons, of the Charge advanced againſt me, in the /wo 
firſt Articles; and as my own Conſcience acquits, fo 


I truſt your Lordſhips will acquit me, of whatever 


is laid to my Charge in the Third. 
My Lords, I neither have ſuggeſted, nor Co in 
my Conſcience believe, that the Church is in the 
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leaſt Peril or Adverfity from Her Majeſty's Admin. 
ſftration. So far am J from any ſuch Thoughts, 
that I am entirely ſatisſied of Her being a moſt af 
fettionate Nurjing-Mother to it. But I hope 1 may 
lay without Offence, that the Church may be in Pe- 
ril from other Cauſes, without any Reflection upon 
Her Majeſty's Government, or any Contradiction 
to Her Koyal Proclamation, and the Reſolution of 
both Houſes of Parliament, four Years ago. If the 
Church be in Danger, when the Chriſtian Religion is 
evidently ſo, I hope it will be thought no Crime 
to ſay, it has ſcarce ever been in greater Danger than 
it is now, ſince Chriſt had a Church upon Earth. 
For beſides that Deluge of Prophanene/s and Im- 
morality, which overſpreads the whole Kingdom ; 
beſides the Variety, and growing Strength ot thoſe 
Schiſms which weaken and divide us, and of choſe 
Heterodox Opinions, and damnable Herefies, which 
arc daily publiſhed and propagated among us; I verily 
believe, that never were the Miniſters of Chriſt 10 
abuſed and vilify'd, never was the divine Authority 
of the Holy Scriptures ſo arraigned and ridiculed, 
never were Infidelity and Atheiſm it ſelf ſo Impudent 
and Barefaced, never were ſuch horrid Blaſphemies 
printed in any Chriſtian State, from the Foundation 
of Chriſtianity to this Day. 

Out of the many Inſtances of this Kind, which, 
being ready at hand, I could have produced to your 
Lordſhips, I have Selected a few only; but thoſe ſuch, 
as I am perſuaded your Lordſhips could not hear 
without Horror and Aſtoniſnment. Pardon me, 
my Lords, if my Apprehenſion of the fad Con- 
ſequences we may expect from ſuch crying Abomina- 
tions, have forced from me ſome Expreſſions, which 
upon a /e/s Occaſion might ſeem too harſh and vehe- 
ment. A Man that dreads no Danger from ſuch un- 
parallePd Iniquities, that do as it were call down 
God's ſevereſt Judgments upon that poor Church and 
Nation, wherein they are openly and daringly com- 
mitted, muſt be dead in his Love for his Country, and 
Religion. If I have diſcloſed ſuch a frighiful and 
deteſtable Scene of Impiety, which by reaſon of your 
Lordſhips high Stations and great Employments, 
might poſſibly lie undiſcovered to your Sight before; 
I ſhall think my ſelf happy, whatever ſhall befal me, 
if I may by God's Grace become the mean [njtru- 
ment, of putting a Stop to that overflowing of Un- 
godlineſs and Blaſphemy, which as yet no Laws, no 
Proclamations, how well ſocver defignd, and how 
often ſocver repeated, have been able to reſtrain. 

Nor ought I, my Lords, to forget, tho' it was 
forgotten by the honourable Managers, another Ground 
of Danger ariſing to this Church from the Attempts 
of Popiſh Emilſaries, by me mentioned, I hope 
without the leaſt Offence, in my Sermon at Sr. 
Paul's; where I ſay, It were highly to be wiſhed 
that thoſe excellent Laws, made for the Defence and 
Security of the Church, were at preſent put flriftly in 
Execution; for the Roman Catbolict Agents, and 
Miſſionaries, that ſwarm about this great City, as 
tere in Defiance aud Contempt of them, were never 
more buſy in making Proſelytes to their Superſtition and 
Tdelatry,ond perverting and debauching Her Majeſty's 
Subjetts in every Corner of our Streets. I have nor, 
my Lords, been called upon to prove the Truth 
ot this Paſſage, nor has 1t been reckoned among 
the fa./e Injinuations I have made that the Church is 
in Danger. I pray God, the Church may be in 


no Danger, upon any of thele Accounts! Her 
Majeſty, your Lordſhips, and the Commons, have 
indeed provided againſt theſe Dangers by «wholeſome 
Laws, and I hope, I did not exceed the Limits ot 
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my Funcbion, when, being called to Preach before 
Magiſtrates, 1 exhorted them to prevent theſe Dan- 
gers, by putting thoſe Laws ſtrictly in Execution, 

Juſt had been the Indignation of the Honourable 
Houſe of Commons, Juſt would be your Lordſhips 
molt ſevere Reſentments, if by any Parallel by me 
drawn, I had infinuated that the Members of both 
Houſes, «ho paſſed the Vote concerning the ſafe and 
flouriſhing Condition of the Church, had been then 
conſpiring its Ruin. I have already purged my ſelt 
from this [mputation, by obſerving, that the Para!- 
lel, aſcribed to me, implies, that they who Voted 
King Charles the Firft to be out of Danger, and 
thoſe who Conſpired his Death, were the very ſame 
Perſons, whereas it is certain they were not; for, 
my Lords, the Yote about the Xing's Safety was 
paſſed by Lords and Commons a Year and balf 
before his execrable Murder, which had been con- 
trived by the Army, and was perpetrated by a pre- 
tended Ordinance of a ſmall Remnant of the Houſe 
of Commons (not a tenth Part of the whole) after 
the reſt of the Members had been Impriſaned or Se- 
cluded, and without the Concurrence of the Houſe of 
Peers, cc totally rejected it. You have had, my 
Lords, a very different Repreſentation of this Fatt 
made by one of the Learned Managers: But this, 
my Lords, is the real Truth, as recited in the A 
of Parliament for the Attainder of the King's Mur- 
derers; and is an Evidence, that I could not poſli- 
bly mean by any «dions Parallel to inſinuate, that 
the Members of bath Houſes, who paſſed tlie Vote 
concerning the Safety of the Church, were en 
conſpiring its Ruin. 

I humbly crave your Lordſhips Patience yet a 
little farther, whilſt I ſpeak to what is alledged in 
the Fourth Article, which charges me with many 
Crimes of a very high and flagrant Nature; none of 
which have been endeavour*d to be prov*d upon me, 
otherwiſe than from ſuppoſed Suggeſtions, and unde- 
termined Expreſſions ; and I mutt ſtill, with your 
Lordſhips Leave, humbly % upon it, that where 
the Expreſſions are doubtful, there the favourable Senſe 
is always to be preferred, 

After all that has been faid by the Learned Mana- 
gers for the Commens, What Miniſter of State, I be- 
leech your Lordſhips, have I been proved to reflect 
upon, direitly er indirettly ? Where, and bow do I, 
by any Suggeſtion. charge Her Majeſty, or thoſe in 
Authority under Her, with a general Male- Admmi- 
ſtration? Hip do I perſuade Her Subjects to keep 
up a Diſliuction of Parties and Factions, while I re- 
prove thoſe who divide us by knaviſh Diſtinitions, 
and while I perſuade my Fellow-Subyjects ro /o/e 
and forget them? How is it poſſible, I ſhould Air 
up the People to Arms and Violence, when I am 
endeavouring to convince them of the utter I 
gality of. Reſiſtance upon any Pretence whatſoever ? 
Theſe Things, my Lords, ſcem to be [nconfiftent, 
unleſs a Man may be thought a Rebe! for Recom- 
mending Lsyalty, or Seditious tor preaching againſt 
Sedition. | 

remember, indeed, at the Opening of this 
Charge againſt me, that one of the Managers for 
the Houſe of Commons, vouchlated to ofter his cha- 
ritable Afliſtance towards Reconciling this ſeeming 
Incunſiſtency; for he was pleaſed to /rppeje that, 
when I ſpake againſt reſting the Sovereign, 1 had 
not our gracious Queen, but ſome other Perſon in 
view z; and that I might therefore agrecably to my 
Principles of Nen-Ryfiftance, ſtir up the People to 
Arms and Violence againſt Her Sacred Nlajeſty. 
Your Lordſhips will once more pardon my Earnelt- 
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neſs, if I call God to witneſs, that I utterly deteſt 
any ſuch traiterous Intention; and I ſhould in m 
own Opinion be unworthy of the Name of a Cbriſti- 
an, if I could give my felt leave to caſt ſuch a black, 
and groundleſs Imputation upon any one in like Cir- 
cumſtances with mine, who had given all Poſſible Ee 
dedences of his Duty and Affection to the preſent 
Government. My Lords, I have taken the Oaths of 
Allegiance to Her Majeſty, and that of Abjuration a- 
gainſt the Pretender; and when therefore I preach'd 
the Doctrine of Non-Refiftance, it is moſt apparent, 
that the Government, which I perſuaded my Fellow- 
Subjects not to git, is the preſent Government; and 
I humbly conceive, that the preſent Government can 
never be Overturned, if it be never Refijted. 

How true a Zeal and Affection | have always 
born to her Majeſty's Perſan and Government, I 
leave to be judged by your Lordſhips, and the cable 
World, from thoſe publick Demonſtrations which | 
have given of it, at all Times when I had occaſion 
to make mention of either, I hope your Lordſhips 
will pardon me, if I refer to ſome of my own 
printed Expreſſions, as an evident Proof of my un- 
teigned Duty and Allegiance. © If, to call it the 
* molt ineſtimable Blefſing this Nation could en- 
Joy, that Her Majeſty, the good and pious Relict 
ot the Royal Family, fits now happily upon the 
* Throne of Her Anceſtors ; If to pray, that God 
« may long preſerve Her for the Comfort and Sup- 
e port of the Church, as the only Security, under 
God, it has to depend upon; It, carneſtly to con- 
<« tend for the Safety, Rights, and Eſtabliſhment of 
Her Majeſty, together with thoſe of the Church; 
It, to vindicate Her Majeſty's Title to the Crown 
&« againſt the Uſurpations, Pretences, and Encroach- 
„ ments of Her Adverſaries, and to aſſert Her 
Right to the Throne to have been fo clear, ma- 
e nifeſt, and undoubted, that even Her worſt Ene- 
« mies (could ſuch a pious Princeſs be ſuppoſed to 
« have any) mult acknowledge it: That She was 
% proclaim'd as *rwere by the Voice of God, in the 
« univerſal Joy, Satisfaction, and Unanimity of 
Her Subjects; that Her per/ona! Merit exempted 
from that, made her worthy of a brighter Dia- 
dem than She wears: If, to perſuade her Subjects 
« with the moſt hearty Zeal, and Generoſity, to 
ce enter into a neceſſary War, for the Defence of 
« Her Majeſty, and the common Preſervation of 
our Church, Liberties, and Conſtitution, againſt 
« a powerful Adverfary ; It, to beſeech God to 
„ proſper ſo good an Undertaking, to give an ha 
„ py Event and Iſſue to ſuch a Rightful Cauſe, to 
© crown our Arms with Victory, and to make them 
as ſucceſsful, as they are juſt and honourable; 
« And that, in order to this, we are all bound, 
* both in Duty to God and our Sovereign, as well 
as by our own Intereſt, unanimouſly, and hear- 
& tily to aſſiſt and ſupport her under this great Un- 
&« dertaking, as far as our Prayers, and Eſtates, 
* Lives, and Fortunes can ſerve Her; If, to per- 
* ſuade Her Subjects, that the great and threatning 
* Dangers of our Enemies, ſhould have that juſt 
& Effect upon us, to unite us, as much in our Re- 
* folutions and Aﬀections, as they do in our com- 
© mon Intereſts, Apprehenſtons, and Troubles; If, 
* to ſet out the Bleſſings we enjoy in the wiſe Con- 
&* {titution of our Government and Laws, in the moſt 
re find Policies of our Parliament and Miniſtry, in 
& the Strength and Number of our Armies, Fleets, 
„ and Contcderates, in the Care and watchful Vi- 
« glance, the Courage, Reſolution and Conduct of 
our General, and above all in the Piety and Pru- 
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« dence of our moſt gracious QUEEN, It, to 
« affirm that She daily gives freſh Inſtances of Her 
« Wiſdom, in the happy Adminiſtration of Her 
Government, and in nothing more ſhews Her Po- 
« licy, and diſtinguiſhing Judgment, than in ma- 
« king Choice of ſuch Miniſters of State, who are 
acceptable to their Country, and expreſs ſuch a 
& Zeal] and Steadineſs in its Service and true Inte- 
reſts, and whom nothing could bribe, or betray 
into a Party, wherein it might any ways ſeem to 
be endanger'd; If, with the molt ardent Requeſts 
to implore God's Providence, which through fo 
many Dangers and Difficulties has rais'd up, and 
preſerv*d Her Majeſty, to carry on theſe glorious 
« Undertakings with Succeſs, that She may be able 
&* to Reſtore and Settle the Peace of Europe, in its 
e juſt Rights and Limitations ; and that, as God 
& has beſtow'd a Crown upon Her in this World, 
« as the Reward of theſe heroick and pious De- 
&« ſigns, ſo, after a long Reign here, he would ad- 
« yance Her to an higher Throne in Heaven, and 
« dignity Her with a glorious and immortal Crown 
e hereatter;** If this, my Lords, I ſay, is falſely 
and maliciouſly to Suggeſt, that Her Majeſty's Aam:- 
nitration both in Eccleſiaſtical and Civil Affairs, tends 
to the Deſtruction of the Conſtitution , If this be charg- 
ing Her Majeſty, ond thoſe in Authority under Her, 
both in Church and State, with a general Male- Ad- 
min:/tration; If this be, as an Incendiary, to per- 
ſuade Her Subjects to keep up Diſtinions of Factions 
and Parties; If this be Inflilling grounaleſs Fealou- 
ies, fomenting deſtruftive Diviſions, and flirring up 
Her Majeſty's Subjects to Arms and Violence, againſt 
any bet Her Enemies; then, my Lords, I am Guilty 
of this Article of Impeachment ; otherwiſe I am in- 
nocent. 

My Lords, I have always thought it my Duty, 
upon all publick Occaſions, to aſſert theſe Princi- 
ples of Loyalty and Subjefion to the Supreme Power, 
whenever I had a proper Call ſo to do; of this there 
are numberleſs Witneſſes in thoſe ſeveral Places to 
which I have belong'd. One of theſe I beg leave 
of your Lordſhips particularly to mention, Magdalen 
College in Oxford, whereof I am at preſent an un- 
worthy Member; and which by the known Suf- 
ferings of the whole Body for the Church and Con- 
flitution, contributed as much towards the /ate happy 
Revolution as any Society in the Kingdom : To which 
Homuralle Society | humbly appeal for my Cha- 
rafter and Behaviour, I could allo appeal for the 
ſame to a Right Reverend Lord, that now ſits on 
the Bench of Biſhops. | 

Had it been fit to have troubled your Lordſhips 
with Evidences of my hearty Affection to the pre- 
ſent Government, I could have produced them in 
great Abundance, from the Perſons with whom 1 
have Conversd, from the Gentlemen whom I have 
Bred up, and from the Congregations to which I 
have Preacl*d. It my Principles had any Tendency 
towards Alienating the Affections of Her Majeſty's 
Subjects, ſurely /ome one Inſtance of my Diſſoyaliy 
to the QUEEN, ſome favourable Expreſſions to- 
ward the Pretender, ſome Indications of my Diſlike 
to the preſent Settlement, and the Proteſtant Succeſ- 
ſion, might have been prtch*d upon, and expos'd to 
your Lordſhips, in order to juſtify the Charge of 
Sedition againit me, But I cannot but with Plea- 
ſure obſerve to your Lordſhips, that from the 
whole Courſe of my Actions, no one Inſtance of that 
kind is alledg*d, or ſo much as pretended. 

My Lords, The Charge of wickedly coreſting di- 
vers Texts of Scripture lies very heavy upon me, 


* 
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as a Cyriſtian, and Miniſter of Chrift. If I am 
Guilty of it, there is another Tribunal, another 
Bar at which I am to appear, and where by that 
Scripture, which I have wreſted, I ſhall be Fudg'd 
and Condemnd. In the mean time, my Lords, I 
hope that thoſe, whole particular Profeſſion, and 
Studies qualify them to be the molt competen? 
Judges of ſuch Matters, will alſalve me in this 
Particular. | 

Upon the whole, therefore, my Lords, I hope it 
appears that I am not gailiy of any of the Crimes 
of which I am accu; that I have Tranſgreſs'd 
no Law of the Land, neither Statute, nor Common 
Law, relating either to Her Majeſty, or to my Fel. 
low Subjefts, to the Church, or to the State: And 
that I may with all Humility apply to my own 
Cafe, the Words of that bleſſed Apoſtle, whole Doc- 
trine I defend, and whoſe Example I hope I ſhall 
have the Grace to follow, Neither againſt the Lacy, 
nor againſt the Temple, nor againſt Ceſar, have I 
offended any thing at all. 

What I have hitherto humbly offered to your 
Lordſhips relates to my Words and Actions; and as 
to the Thoughts and Intention: : / my Heart, which 
are known only to God, and my own Conſcicu , ad 
which are affirm'd in my Impeachment to be vice, 
ſeditious and malicious; I call the Searcher of Hearts 
to <0itne/s in the molt ſolemn, and religious Man- 
ner, as I expect to be acquitted before God, and his 
Holy Angels, at that Dreaiful Tribunal, before which 
not only 7, but all che World, even your Lordſhips, 
who now fit in Judgment upon me, mult appear, to 
be Acquitted or Condemu'd; that I had no ſuch 
wicked, ſeditious, or malicious Intentions; that 
there is nothing upon Earth, I more deteſt and 
abhor : That my Defigns were, in every reſpect, di- 
rectly contrary, I had no Intention to aſperſe the 
Memory of His late Majeſty, to traduce, or condemn 
the. /ate Happy Revolution, or to arraign the Reſolu- 
tions of both Houſes of Parliament. So tar was I 
from deſigning to undermine and /ubvert Her Ma- 
jeſty's Government, and the Proteſtant Succeſſion as 
by Law Eſtabliſhed, that it was my fincere Intention 
to exert my beſt Endeavours tor their Security. So 
far was I from intending, to perſuade her Majeſty's 
Subjects to keep up a Diſtinct ion of Parties and Tac— 
tions, from inſtilling grounaleſs Fealouſics, foment- 
ing deſtructive Diviſions among them, or exciting and 

ſtirring them up to Arms and Violence, that my Aim 
was to perſuade them to lay aſide a Diſtin#ions, to 
unite in one, wel!-compatted Body, to be Obedient 
to their Governors, and to ſupport the preſent 
Eſtabliſhment. So far was I from deſigning to 
defame Her Majeſty's Adminiſtration, or to infuſe 
any undutiful Thoughts of Her, that I not only 
pay Her all Honour and Obedience, but am from 
the bottom of my Soul zealouſly, and affectionately 
Loyal to Her; being entirely perſuaded, that the 
Church is fo far from Yeing in Danger from 
Her, that She is as heartily affected to its Eftabliſh- 
ment, and Proſperity, as I hope I have always 
ſhew'd my ſelf to be to Her Sacred Perſon, and 
Government. 

As to the Proteſtant Succeſſion by Law Eſtabliſtd, 
tho* the Doctrine which I preach'd tends to the Se- 
curity of it, (as I heartily deſire every thing by me 
ſpoken ſhould tend) yet having no Occafor in either 
of my Sermons to take Notice of it, I do no where 

in thoſe Sermons mention it, nor tay any thing that 
can be Interpreted to have any View towards it. 

Therefore tho? I cannot with my beſt Application 

apprehend, how it comes to be ſaid in the Preamble 
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to my Impeachment, that I had deſigned to under- 
mize and ſubvert it, yet I ſhall gladly take this 
Opportunity, of declaring my ſelf before your Lord- 
ſhips upon that Subject. It is my ſincere and hearty 
Prayer, that God would prolong the Lite of Her 
Moſt Sacred Majeſty, whoſe Exemplary Goodneſs 
and Piety, give us the beſt Hopes we have of avert- 
ing that Vengeance, which is due to the Wickedneſs 
of the Age we live in; that He would 5/:/s Her 
Councils at Home, and Her Arms Abroad, and make 


Her Reign exceed that of Her Renowned Predeceſ- 


r Queen Elizabeth, in Length, as weil as Glory. 
But when the Inberitrix of the Bleſſed Martyr*s 
Crown, and Piety, when She, the Defire of our 
Eyes, and the Breath of our IV:/trits, ſhail full of 
Years, and Honour, be Gathered to Her Fathers, and 
exchange Her Temporal for an Immortal Crown; 
(ſince we are deprived of that Prince, Her Royal 
Off-ſpring, whoſe Lo/s no true Lover of his Coun- 
try, and of the Royal Family can reflect upon with- 
out a Bleeding Heart, and whom God in his Anger 
took from us, becauſe we were unworthy of fo in- 
eſtimable a Bleſſng,) I earneſtly beſeech God, in de- 
fect of Future Iſſue from Her Majeſty, to Perpetuate 
the Succeſſion of the Crown, as it is Eſtabliſhed in 
the moſt illuſtrious Houſe of Hanover, which I 
look upon as, next to his Providence, the 20 
Guard we have againſt Popery and Arbitrary Pow- 
er, the beſt Security of our Church, and of the Con- 
ftitution of our Government, which is the Glory and 
Happineſs of our own Nation, and the Envy of all 
others. And I cannot yet apprehend, how the Doc- 
trine, which I have taught, tends to weaken or un- 
dermine it; nor on the other ſide, how the Doctrine 
of Reſiſtance, which brought Her Majeſty's Royal 
Grand- Tauber to the Block, (/uppoſeng it a true Dac- 
trine) comes to be mentioned, or thought of, much 
leſs to be induſtriouſly maintained, as a neceſſary and 
indiſpenſible Duty, under the moſt mild and gra- 
cious Adminiſtration of the beſt of Queens. No- 
thing ſeems more ſtrange than that Refitance ſhould 


be ſo carefully taught under ſuch a Government, un- 


leſs it be that Non-Refitance ſhould overturn it. 

So far was I therefore from having any of thoſe 
wicked, malicious, or ſeditious Deſigns, which are 
laid to my Charge, that my Intentions were, on the 
contrary, to inſtil the Principles of Loyalty and Obe- 
dience into my Fellow-Subje&ts, and withal to put 
a ſtop to that Torrent of Lewadneſs, Irreligion and 
Atheiſm, of which I have given your Lordſhips ſo 
many flagrant Teſtimonies. 

Thoſe outragious Inſults upon God, and Good- 
neſs, are ſo Provoking, that they may excuſe ſome 
Heat, and Severity of Expreſſion in a Miniſter of 
Chriſt, who has a juſt Senſe of Religion, a due Con? 
cern for the Diſcherge ot his Holy Function, or tor 
the Honour of his Maker and Redeemer. And if 
any Objection be made againſt me, for Treating 
with an Unbecomins Bitterneſs luch Daring Rabſhetabs, 
who defy the Living God; I beg leave to Reply in 
the Words of a Keverend Father of our Church, 


Let them conſider what Moderation and Temper, a 


Man had need be of, that in this Nation, and this 
Age, ſhall ſpeak againſt Faction, Rebellion (1 add De- 
iſm, Tritheiſm, and all forts of Hereſy, Blaſphemy, 
and Atheiſm) without extraordinary Severity, Nay, 
it is our Duty in ſuch Caſes, to expreſs our ſelves 
with Harm!h and Sharpneſs, according to the Ex- 
ample of our Bleſſed Saviour; who, tho* Meckneſs 
it ſelf, could not but ſhew the utmoſt Indignation 
at the Prophaning the Houſe of God, This 1s not, 
my Lords, to rail, but to rebuke ;, and thoſe, who 
I 


ridicule, or cenſure us for it, either have not, 1 pre- 
ſume, or will not own they have, a rizht Notion of 
the Dignity of our Office; will not conſider, that 
we are the Ambaſſadors of Chriſt, that we are cem- 
manded, in his Name, to exhort, and rebuke with 
all Authority; and that our Anthority is derived 
from thoſe to whom it was ſaid by our Bleſſed Sa- 
viour, Fe that deſpiſetb you, deſpiſetb me, and be 
that deſpiſeth me, deſpiſetb him that ſent me : 
Whatever Expreſſions therefore in my Sermons may 
have /iipt from me, which ſeem ſo far liable to 
Exception, as to carry a Senſe I never intended (as 
he muſt be an Ilapty Speaker indeed, whoſe Words 
are altogether unexceptionable) yet I humbly hope, 
the above-mentioned Provocations will plead my 
Excuſe, or that, at the very worſt, ſome haſty, or 
even violent Expreſſions, ſhall not be deemed High 
Crimes and Mijdemeanors. I defire it may be far- 
ther conſidered by your Lordſhips, that I could have 
no Temporal Intereſts to ſerve by the Do&rines 1 
advanced z and therefore could have no Deſen in 
view, but to diſcbharge my Duty to God, as a Mi- 
niſter of Chriſt, and to my Sovereign, as a Faithful, 
and Loyal Subjecł. 

My Lords, Theſe Things being humbly offered 
to the Conſideration of your Lordſhips, I hope, 
that what I have already ſuffered, as a ſuppoſed 
Criminal, will be thought ſufficient Puniſhment tor 
one, who has offended againſt uo Lato yet in Being. 
It muſt be thought no little Grief and Vexation 
to any ingenucus Man, to be brought to this Bar, 
under the leaſt Saſpicion of ſuch Crimes as are laid 
to my Charge; but for a Perſan of my Function to 
have an Accuſation of this Nature alledged againſt 
him, ſo heinouſly reflecting upon his Holy Character, 
is ſuch a fou! Blot, as though his Innocence ſhould 
at laſt be cleared by your Lordſhips, upon the moſt 
undeniable Evidence, muſt leave a Scar upon his 
good Name; which is to all Men dear, but much 
more ſo to thoſe, whole whole Capacity of doing good 
in the World princially depends upon it. 

My Lords, As the Matter of my Charge was 
highly criminal, fo the Form and Manner of it ran 
in juch general, and uncertain Terms, that *twas 
impofiible to know the Grounds of my Accuſation; 
or Veto to defend my ſelf, when I knew not where 
I ſhould be 42:/2ct*d. So that after I had provided 
as particular an Anſwer as ſuch a general Accuſe- 
tion would admit of, the Commons were pleaſed in 
their Replicaiion to lay, that there were ſeveral 
Things in it Foreign to the Charge. To the great 
Mistortune of falling under the Diſpleaſure of that 
Honourable Houſe, I might add, "That of a long and 
cloſe Confinement, and of an Expence no ways pro- 
portion*d to my Circumſtances, Theſe, my Lords, 
are Afflictions which can be conceiv*d by no Body 
ſo well as by him, who has been ſo unhappy as to 
feel the Weight of them. And among theſe I rec- 
kon it not the leaſt of my Sufferings, that I have 
been for. ſo long a time debarr*d, from taking heed to 
that Flock, over which the Holy Ghoſt hath made me 
an Overſeer. For even ſince I have had my Li- 
berty, by the Favour of your Lordſhips admitting me 
to Bail, I have purpolely avoided doing any Part 
of the Duty of my Function, or even appearing in 
Publick, leſt it ſhould occaſion any Tumult or Di- 
ſturbance ;, as my neceſſary Attendance on your Lord- 
ſhips from time to time, has ſinee been thought 
unbappily to have done, without any Fauli of mine, 
or the leaſt degree of Encouragement given by me, 
which 1 protels, in the Preſence of God, to ab- 
hor, 
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All theſe Circumſtances, my Lords, being con- our ſelves the moſt contemptible, as well as incon- 


fider'd, together, with the Public Manner, the 
Lenzth and Solemnity of my Trial, before fo Au- 
guſt a Court of Judicature, by which Means 7 am 
made a Gazing-ſtock, both by Reproaches, and Aftic- 
tions, and a Spettacle to the whole World; I have 
ſtood in this Place Day after Day, to hear my ſelf 
Accus'd of the blackeſt Crimes, and openly revil'd; 
I have been repreſented as a Papiſt in Diſguiſe, as 
a Rebel, as an Enemy to Her Majeſty's Perſon and 
Government, and a Favourer of the Pretender, tho? I 
have abjur*d him, {but not forgot him, as a Learn- 


ed Perſon was pleas'd to ſay) that is, as the 


worſt of Perjur'd Villains: T have been call'd an in- 
frgnificant Tool of a Party on the one Hand, and & 
moſt dangercus Incendiary on the other; nay, an An- 
gel, that is a Devil, detaclhid from the Infernal Regi- 
ons : All theſe things, I ſay, being conſider'd, (and 
your Lordſhips I am ſure, in tender Compaſſion to 
me, will conſider them,) it is moſt certain, that, 
whatever be your Lordſhips Determination con- 
cerning me, I cannot eſcape without being a very 
great Sufferer, and I ſhall have been abundantly 
puniſh*d, tho? I ſhould have the Happrine/s to be by 
your Lordſhips at laſt Acquired. 

Yet I cannot Reflect without Comfort, (the greateſt 
of Comforts next to that of a good Cauſe, and a good 
Conſcience) that I Anſwer for my ſelf this Day before 
the moſt Illuſtrious Aſſembly in the World, e whole 
Body of the Nobility of Great Britain; whole 
Princely Extrattion, and High Quality, whole Mag- 
nificent Titles, and Splendid Fortunes, whoſe Here- 
ditary Candor and Genergſity, inherent in Noble 
Blood, inſeparable from the Birth and Education of 
Peers; in a word, whoſe Solid Judgment, and ex- 
att Skill in the Laws of this Reaim, ſo eminently 
Qualify them for the final Determination of Zuſtice ; 
who are neither to be ſway*d by Hopes, over-ruPd 
by Fears, nor mifled by any Falſe Prejudice or Paſ- 
fion. If it muſt be a Man's AM7sfortune to labour 
under ſuch hard Circus nces as mine, it is no ſmall 
Mitigation of them, thut he Pleads his Cauſe before 
ſuch Judges, who, he knows, will Decide it with 
the ſtricteit Inpartiality, Equity, and Honour, 

And, when I conſider that I now fland, and am 
Tudg'd for ſome of the Dottrines of that Goſpel, 
which God deliver'd unto our Fathers, and you, my 
Lords the Biſhops, their Succeſſors, have receiv'd 
from Chriſt and his Apeſtles, as the ſacred Depeſitum 
of the Church, to be maintain'd inviolably in 1ts 
Primitive Simplicity; when I conſider, what is the 
Cauſe for ich I am this Day call'd in Queſticn , 
that it is One of thoſe Eternal Truths, which you 
are ſo Solemnly conimiſſion'd to Teach, and earneſtly 
Contend for; when I conſider, that *tis what our 
Bleſſed Lord and his Apaſtles feaPd with their pre- 
cious Blood, and ſo many Primitive Martyrs main- 
tain'd even in the midſt of Flames, ſo many Learned 
Biſhops, and Confeſſors recommended to Poſterity in 
their mortal Writings, as the diſtinguiſhing Badge, 
and Glory ot our Reformation; nay, when I conb- 
der, that *tis what you your ſelves have already ſup- 
ported with inconteſtable Reaſon, and Authority ; it is 
no ſmall Satisfaction to me to think, that as your 
Lordſhips are my Judges, ſo, I hope in God, you 
mult be my Advocates, Whata Guilt, as well as 
Diſgrace, would it juſtly devolve upon the Clergy, 
to recede trom any Principle of our excellent 
Church, eſpecially from what has been ſo long re- 
tain'd, and boaſted of, as its peculiar Character! By 
abandoning which we mult relapſe into ſome of the 
worſt Dettrines, even of Popery it ſelf, and render 
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fiſtent Church in the World! I think, I may there. 


tore with Confidence uſe the Words of the Grea- 
Apoſtle to his Accuſers ; Having obtain'd Help from 
God, I continue unto this Day, witneſſing both to ſmall 
and great; ſaying none other Things than thoſe which 
the Prophets and Moles (J may add, Chriſt and his 
Apoltles,) did ſay. 

For, my Lords, if I have committed any Faults 
or Errors in Expreſſion, yet as I if upon my In- 
nocence with reſpect to all the High Crimes laid to 
my Charge, ſo I muſt ſtill t upon al! the Dac- 
trines which I have taught, as being agreeable to 
the Word of God, and to the Doctrine of our moſt 
excellent and truly Apaſtolical Church, and which 
we of the Clergy are oblig'd both by Sub ſcription 
and Oath to acknowledge, and defend, And how 
hard are our Circumſtances, if we mult be puniſh*d 
in this World for doing that, which if we do no! 
we ſhall be more heavily puniſÞ'd in the next | 
What a Condition are we in, it we are commanded 
to cry aloud and ſpare not, to exbort, rebuke, in 
Seaſon and out of Seaſon, on the one Hand, and 
proſecuted, impriſon'd, ruin'd on the other! If this 
be our Cafe, who indeed is ſufficient for theſe Ti hings? 
And truly how may we of the Miniſtry above all 
Men living, apply to our ſelves thoſe Words of the 
Apoſtle, 1f in this Life only we have hope in Chriſt, 
we are of all Men moſt miſerable : But our Comfori 
is, that our ſope in Chriſt is not only in this Life. 
Juſtly might we be repreach*d, and deſerve ſome of 
thoſe Reflections, which in theſe Licentious Times 
are ſo plentifully poxr*d upon us, were we not rea- 
dy to Prattiſe the Dottrines we preach, of Self-De- 
nial, taking up our Croſs, and patient Submiſſion to 
Sufferings and Afﬀtiftions ! For my own Part, it mat- 
ters not what becomes of me, nor is my Deliverance, 
or Ruin, of any Moment to the World ; or, if it 
be, I am not only ready to be bound, but to die, could 
I by that do Service to my Queen, my Church, or 
my Country; neither count 1 my Life dear, ſo that I 
might finiſh my Conrſe with Joy, and the Miniſtry 
which I have received of the Lord Jeſus. But may 
God fo direct your Lordſhips, that through me a 
Wound may not be given to the Do#rines of the 
Scriptures, and of the Church, which Chriſt hath 
purchas'd with his own Blood. 

And fo, with all Humility and Refignation, I ſub- 
mit my ſelf to your Lordſhips Judęment; be it what 
it will: Oue Thing I am ſure it can never take from 
me, the Power of Miſbing and Praying, and (whether 
in Proſperity or Adverſity, whether I am Acquitted, or 
Condemn' d) I ſhall always pray for the Queen my 
Sovereign, for your Lordſhips my Judges, and for 
the Commons my Accuſers; molt earneſtly beſeech- 
ing Almighty God, to deliver all Orders, and De- 
grees of Men among? us, from all falſe Doctrine, 
Hereſy, and Schiſm, from Hardneſs of Heart, from Con- 
tempt of his Word, and Commandment ; fromEmvy, Ha- 
tred, and Malice, and all Uncharitableneſs, 


Then the LORDS adjourned to their Houſe 
Above. 


Thurſday, March 9. The Ninth Day. 


T H E Lords coming down into Veſtminſter- 
Hall, and being ſeated in the manner before- 
mentioned, Proclamation was made by the Serjeant 
atArms as follows: 

Our 
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Our Sovereign Lady *the doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made : Henry 
Sacheverell, Doctor in Divinity, come forth, fave thee 
and thy Bail, elſe thou forfeiteſt thy Recognlzance. 

The Doctor appearing at the Bar accordingly, 
with his Council, as before : 

Lord Chancellor. Gentlemen, you that are Ma- 
nagers for the Houſe of Commons may proceed 


to your Reply. 
Sir Foſeph Fekyll. Y Lords, Doctor Sacheve- 

J Jy M rell and his Council ha- 
ving concluded what they had to offer to your 
Lordſhips, I ſhall enter upon the Province aſſign'd 
to me, in further Execution of the Commands of 
the Houſe of Commons, which is, to Reply to the 
Defence made for the Doctor to the firſt Article of 
the Commons Charge. | 

My Lords, I ſhall take Notice, firſt, of the Con- 
ceſſions made by the Doctor's Council; ſecondly, 
of the Expoſition they have put upon thoſe Paſſages 
of the Sermon, which have been relied on by the 
Commons to maintain this Article; and, thirdly, 
of the Acts of Parliament, the Homilies, the Books, 
the Sermons, the Pamphlets and the Gazettes, which 
the Doctor's Council have call'd for to be read to 
your Lordſhips. 

And if I ſhall fatisfy your Lordſhips, that the 
Conceſſions made by the Doctor's Council are a De- 

rture from the Defence made for him in his An- 
— that they are extorted by Neceſſity, and are 
likely to be retracted when this Turn is ſerv'd; if 
T ſhall ſhew your Lordſhips, that their Expoſition 
of the Paſſages in the Sermon, is contrary to the 
plain Meaning of thoſe Paſſages ; if I ſhall ſhew, 

that the Acts of Parliament, the Homilies, and the 
| other Prints that have been produc'd, are either 
immaterial, or condemn the Doctrine laid down in 
the Sermon ; and if I ſhall ſhew, that this Crimi- 
nal, for ſo I muſt call him, ſince the Houſe of 
Commons have call'd him fo ; (whether he will be 
ſo in the Event, I agree, reſts only in your Lord- 
ſhips Judgment); if, I ſay, I ſhall ſhew he is guilty 
of a moiſt heinous Offence, I ſhall not doubt of 
your Lordſhips Juſtice. | 

My Lords, The Conceſſions are theſe, That Ne- 
ceſſity creates an Exception to the General Rule of 
Submiſſion to the Prince: That ſuch Exception is 
underſtood or implied in the Laws that require ſuch 
Submiſſion : And that the Caſe of the Revolution 
was a Caſe of Neceſſity. 

Theſe are Conceſſions ſo ample, and do fo fully 
anſwer the Drift of the Commons in this Article, 
and are to the utmoſt Extent of their Meaning in 
it, that I can't forbear congratulating them upon 
this Succeſs of their Impeachment ; That in full 
Parliament this erroneous Doctrine of unlimited 
Non; Reſiſtance is given up and diſclaim'd. And 
may it not, in After-Ages, be an Addition to the 
Glories of this bright Reign, that ſo many of thoſe 
who are honour'd with * Her Majeſty's 
Service, have been, at your Lordſhips Bar, thus 
ſucceſsfully contending for the National Rights of 
Her People, and proving they are not precarious 
or remedileſs. 

But to return to theſe Conceſſions; I muſt ap- 
peal to your Lordſhips, whether they are not a to- 
tal Departure from the Doctor's Anſwer; whether 
there is one Word in the Anſwer which looks that 
Way. 
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In his Anſwer he takes Notice, that the general 


Aſſertion in his Sermon, of the utter Illegality of 
Reſiſtance, is a colourable Pretenee for the Article; 
but does he add the Reſtriction or Limitation to it, 
which hath been now thought neceſſary, and hath 
been inſiſted upon as moſt material for his De- 
fence? No, my Lords, but the quite contrary ; fot 
theſe are the Words of his Anſwer, The ſaid Henry 
Sacheverell doth with all Humility aver the Illegality 
of Reſiſtance, on any Pretence whatſoever, to be the 
true Doctrine of the Church of England. Now, coi 
any thing have been more material for him in his 
Anſwer, than adding theſe Reſtrictions to his ge- 
neral Aſſertion in his Sermon, which his Council 
now ſay he intended, tho* he did not expreſs? 
Or if that was his Intention, could he poſſibly 
have forgot it, when the Frame of his Anſwer 
was under Conſideration ? a 

But now he fees the Reſolution of the Com- 
mons, and the Endeavours of thoſe who have their 
Commands to carry on this Proſecution, to bring 
him to Puniſhment z now he fees your Lordſhips 
daily Attendance upon this Trial, and your Atten- 
tion to the Charge againſt him; now he ſees, if he 
had abided by his Anſwer, he muſt have been con- 
demn*d, or the Revolution; theſe are the Motives 
which have prevail'd upon him to tolerate his Coun- 
cil to make theſe. unwilling Conceſſions, and have 
cxtorted them from him. | 

And how little theſe Conceſſions ought to avail 
him, your Lordſhips will fee, when you conſider 
how likely it is he will retract them when this 
Turn is ſerv'd. May we not then ps he will 
uſe this very Argument of Neceſſity, the Coercion 
or Reſtraint he is under by this Proſecution, as an 
Excule for theſe Conceſſions ? And when your Lord- 
ſhips are told, that it is the Duty of Divines (whoſe 
Office it 1s to explain the Scripture to the People) 
to inculcate this Doctrine of Non-Reſiſtance in the 
molt unconfin*d and unlimited Terms they are able, 
and mentally reſerve the Exception to themſelves z 
when Authorities have been produced for aſſerting 
this Doctrine in ſuch a manner as to exclude any 
Exception whatſoever, and the Doctor himſelf did 
not expreſly come into theſe Conceſſions, it is 
certain they ought not to be of any Avail to 
him. 

Your L ordſhips will therefore give me Leave to 
conſider the Expoſition which hath been put on 
thoſe Paſſages, which the Commons relied on for 
Proof of their Firſt Article: And I ſhall ſhew that 
Expoſition to be contrary to the plain Meaning of 
thoſe Paſſages. 1 

My Lords, I readily agree, that no ſtrain'd In- 
nuendo's, or ſuppos'd and forc'd Conſtructions 
(which are the Words uſed in the Reaſon given for 
reverſing the Judgment in Sir Samuel Barnardiſton 
Caſe) ought to be admitted, to explain the Mean- 
ing of the Doctor, in order to prove him Criminal. 
I think the Principles laid down upon the Reverſal 
of that Judgment are ſolid and juſt ; and therefore 
nothing but expreſs Words, or a neceſſary Implica- 
tion collected from a Man's Words, can make him 
an Offender. But I would not have it gone away 
with, that there muſt be expreſs Words of Scandal 
to make a Man Criminal; indirect or oblique Scan- 
dal has in all Times been met with and puniſh'd 
in the ordinary Courts of Juſtice; and if it were 
otherwiſe, that which aggravates the Crime (the 
Subtilty or Contrivance of it) would prevent the 
Puniſhment; And tiicretore it is, that Ironical 

Scandal, 
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Scandal, nay, even dumb Scandal {Scandal by Pic- 
tures, or by Signs) as is mention'd in the Caſe de 
Libellis Famofis, in my Lord Chief Juſtice Coke's 
Fifth Report, is puniſhable by Law. The only 
Caution neceſſary in theſe Cafes is, that the Con- 
ſtruction or Interpretation be not ſtrain*d or forc'd. 
And, my Lords, in this Caſe we have not only a 
ſeditious Meaning plainly collected from the Doc- 
tor's Words, but expreſs Criminal Words, a falſe 
Suggeſtion, that his late Majeſty, in his De- 
claration, diſclaim'd the leaft Imputation of Re- 
ſiſtance, introduc'd for a malicious and ſeditious 


Purpoſe. 

My Lords, The Firſt Article has been rightly 
divided into three Parts. The Doctor is charg'd 
with ſuggeſting and maintaining, Firſt, That the ne- 
neceſſary Means uſed to bring about the Revolution, 
were odious and unjuſtifiable. Secondly, That his late 
Majeſty in his Declaration diſclaim*d the leaft Imputa- 
tion of Reſiſtance: And, Thirdly, That to impute 
Reſiſtance to the Revolution, is to caſt black and odious 
Colours on his late Majeſty and the Revolution. 

The two laſt Branches, my Lords, are Particu- 
lars. The firſt is the General; and if the two 
laſt are proved, ſuch Proof makes out the firſt : 
But I ſhall conſider the Anſwer given by the Doc- 
tor's Council to the Proof of the two laſt Branches 
in their Order, and proceed to conſider the An- 
ſwer that has been given to the proper Proofs of 
the firſt. | 

My Lords, The firſt Proof of this Branch was 
the general Aſſertion of be utter [ilegality of Re- 
fiſtance upon any Pretence whatſoever. It hath been 
faid in Anſwer to this, that this is ſpoken of the 
Supreme Power, which is the Legiſlative Power, 
na then there ought to be no Exception what- 
ſoever. 

But, my Lords, that the Doctor did not mean 
the Supreme Legiſlative Power, but the Supreme 
Executive Power, is evident, 

Firſt, From the Accent he preſently gives of 
thoſe that oppoſe his Principle of Non-Reſiſtance, 
which runs all along upon the Perſon of the Prince 
only, as cancelling their Allegiance, calling their 
Sovereign to an Account, Dethroning and Murthering 
him. 

Secondly and Principally, From his bringing in 
the Caſe of the Revolution, as urg'd by thoſe who 
are Adverſaries to his Principle of Non-Refiſtance. 
Now the Revolution is not, cannot be urg'd as an 
Inſtance of the Lawfulneſs of any thing, but of re- 
ſiſting the Supreme Executive Power acting in Op- 
poſition to the Laws; and this the Doctor himſelf 
admitted, when he told your Lordſhips that She Su- 
preme Power was not then refiſted. This is therefore 
the Supreme Power he affirms it is utterly unlaw- 
ful to reſiſt. 

But it was ſaid by one of the Doctor's Council, 
That the Non-Refiſtance the Doctor preaches up, is 
the utter 1llegality of Refiſting the Supreme Power in 
all Things Lawful, for thole Words, in all Things 
Lawful, make part of that Sentence. My Lords, I 
admit they do; but thoſe Words are relative to his 
Aſſertion concerning Active Obedience, and not 
Paſſive, as will appear by reading the whole Sen- 
rence. The grand Security of our Government, and 
| the very Pillar upon which it lands, is founded upon 


the ſteady Belief of the Subjects Obligation to an abſo- 
ute and unconditional Obedience to the Supreme 
Power in all things Lawful, and the utter Illegality 
of Reſiſtance on any Pretence whatſoever. The one 


dividing Member of the Sentence is, the Obligation 
to Obedience in all Things Lawful ; the other, the 111; 
gality of Refiſtance on any Pretence whatſoever ; the ons 
is reſtrain'd, the other unlimited. It muſt be ta. 
ken therefore (notwithſtanding theſe Objections) 
That the Doctor aſſerts the utter Illegality of Re- 
ſiſtance to the Supreme Exccutive Power, though 
acting not in Conformity, but in ContradiQion to 
the Laws. 

My Lords, I go on to the ſecond Proof of the 
friſt Branch of this Article, which is, the Doctor's 
Inſinuation that the Parliament diſown'd the Re. 
ſiſtance at the Revolution, by declaring that they ſet 
the Crown on the King's Head on no other Title than 
of the Vacancy of the Throne. One of the Council 
thought fit to ſtand to this Fact, becauſe the Va- 
cancy of the Throne is mention'd in the Bill of 
Rights; and he ſays, there is no other Fact there 
ſtated, I beſcech your Lordſhips, Does not the ſame 
Act take Notice of the Male- Adminiſtration of K. 
James, and his Abdicating the Government, as the 
Means by which the Throne became void ? And I 
may appeal to your Lordſhips Journal, and the Jour- 
nal of the Houle of Commons, whether the Word 
Abaicated was not ufed rather than the Word Deſer:- 
ed (after a Conference between the TWO Houſes) 
for this Reaſon, inſiſted on by the Commons, that 
that Word Abdicate included in it Male-Admini- 
ſtration, which the Word Deſert did not. 

The fame Council ſaid, the A# for preventing 
Vexatious Suits, urg'd by the Commons as a Parlia- 
mentary Declaration, juſtifying the Reſiſtance at the 
Revolution, was only for Indemnifying thoſe that 
acted at that Time, and was no more than was 
done in the Reign of Edward the Third, after Ed- 
ward the Second was Dethroned. This ſurely is no 
manner of Anſwer to the Declaratory Part of that 
Law, which takes Notice of the King's undertaking 
a glorious Enterprize, tor delivering the Kingdom 
from Popery and Arbitrary Power; and that divers 
Subjects, in Aid and Purſuance of that Enterprize, 
did ſeveral Acts of Violence and Reſiſtance; and this 
Law declares ſuch Acts were neceſſary, and qught to 
be juſtify'd. And I can't but obſerve this by the 
way, that the Parliament and the Doctor are of 
diftcrent Opinions the Parliament thought that Re- 
ſiſtance ought to be juſtity*'d ; the Doctor thinks 
not; and it ſo, then Doctor Sacheverell doth ſuggeſt 
and maintain, that the neceſſary Means uſed to 
bring about the Revolution were odious and un- 

Juſt;fiable. 

I come now, my Lords, to the ſecond Branch of 
the Firſt Article, the Doctor's Aſſertion, That his 
late Majeſty in his Declaration diſclaim'd the leaſt Im- 
putation of Reſiſtance , and the Doctor's Anſwer 
tO It. 

My Lords, His Council admit this Aſſertion is 
in the Sermon, and that this Aſſertion is not true; 
but they ſay it was a Miſtzke only in the Doctor, 
that the Doctor has expreſs'd himſelf ſome what ob- 
ſcurely, and now he has explgin'd himſelf, that 
Explanation ought to be receiv'd. The Doctor 
meant, they ſay, Conqueſt; and ſo he had ex- 
plain'd himſelf not only in the Marginal Note, but 
in the Sermon it ſelf. My Lords, if this were ſo, 
I admit it would be a good Defence; but that this 
was not a Miſtake, or rather was a wilful one in 
the Doctor, and that he thereby deſign'd to Tra- 
duce the Memory of his late Majeſty and the Re- 
volution, I ſhall ſhew from what his own Council 


inſiſt on, 
They 
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They ſay the Doctor muſt mean Conqueſt, be- 
cauſe the Prince of Orange, who was no Subject, 
but a Sovereign Prince, could not be ſaid to reſiſt 
according to the common underſtanding of that 
Word. Now, my Lords, it is true, the Prince of 
Orange could not be ſaid to reſiſt, and ſo could not 
diſclaim Reſiſtance for himſelf ; but could he not 
be join'd and aſſiſted by the Subjects of the Realm, 
who might be ſaid to reſiſt, and were invited by 
him ſo to do ? Doth not this appear by the whole 
Tenor of his Declaration, and even by the Paſſages 
quoted by the Doctor? And ſince his late Majeſty 
could not be ſaid to reſiſt, but the Subjects, who, 
upon his Invitation, Jars with him, could ; and the 
Reſiſtance of Subjects is what the Doctor is ſpeaking 
againſt ; it is plain, that the Doctor ſpeaks of the 
King's diſclaiming the Reſiſtance of thoſe who 
join'd with him, and not his own Reſiſtance. And 
therefore I cannot ſee that the Quotation of the 
Paſſage out of the Prince's Declaration, at the bot- 
tom of that Page, doth make out that he meant 
Conqueſt, by Reſiſtance in his Sermon; or if it did, 
Would it excuſe the Doctor's Preaching this Part 
of his Sermon, which was done without referring 
to that Paſſage ? 

But it is faid, he has explain'd that he meant 
Conqueſt by Reſiſtance in the Body of the Sermon, 
becauſe he ſays the Parliament burnt a Libel that 
would have pleaded the Title of Conqueſt, by which 
Reſiſtance was ſuppoſed. But that this Paſſage doth 
not make out that he meant Conqueſt by Reſiſtance, 
is evident, from his making Reſiſtance not to be 
Conqueſt, but only an Ingredient in it. And by 
repreſenting Reſiſtance and Conqueſt to be the ſame 
thing with the Doctor, he is made to ſay, that the 
Parhament burnt a Libel that would have pleaded 
the Title of Conqueſt, by which Conqueſt is 
ſuppos'd. | 

It is plain therefore that Doctor Sacheverell hath 
aſſerted, that his late Majeſty in his Declaration diſ- 
claim d the leaſt Imputation of Reſiſtance ; and diſ- 
claim'd it at a Time, it you'll believe the Doctor, 
when he was exhorting the Subjects of King James 
to reſiſt, and was joining with them, and encou- 
raging them in it ; than which it is impoſſible there 
can be a greater Reflection on his late Majeſty, or 
the glorious Cauſe he then had in hand. 

My Lords, I come now to conſider the Proof of 
the Third Branch of the firſt Article, and the An- 
ſwer that has been given to it. The Third Branch 
is this, That to impute Reſiſtance to the Revolution, 
7s to caſt black and odious Colours upon bis late Ma- 
Jeſty and the Revolution : The Proof is, that Part of 
the Sermon wherein the Doctor aſſerts, That the 
Adverſaries to the Doctrine of Non-Reſitance, cho 
urge the Revolution in their Defence, are the greateſt 
Enemies to that and his late Majeſty, and the moſt un- 
grateful for the Deliverance, in endeavouring to caſt 
ſuch black and odious Colours upon both : How often 
muſt they be told, &c. The Anſwer to this is, That 
the Perſons the Doctor deſcribes, as caſting black 
and odious Colours on his late Majeſty and the Re- 
volution, are not thoſe who impute Reſiſtance to the 
Revolution, of whom he aſfirms nothing, but thoſe 
new Preachers and new Politicians, who tcach An- 
timonarchical and wicked Doctrines, and who urge 
the Revolution in Defence of 'em. 

My Lords, if the Doctor had meant theſe Per- 
ſons, he would have ſhewn them, which he cer- 
tainly might have done, that what was acted at 
the Revolution, did not in the leaſt juſtify their 
Opinions; but he declining this, and placing the 
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Defence of the Revolution on a falſe Fat, known 
to be ſo to himſelf and to the whole Nation; and 
this, taken together with his introducing theſe 
Men as defending their Principles by the Revolution, 
leaves the Load of theſe deteſtable Opinions on 
the Revolution, and not only condemns the Reſi- 
{tance at the Revolution, but brands ir. | 

But it is ſaid, my Lords, that the Clauſe, Our 
Adverſaries think they effect ually top our Mouths, &c. 
relates to the Defence of theſe Antimonarchical 
Principles, and not to the general Propofition of 
the utter Illegality of Reſiſtance upon any Pretence 
whatſoever; and if fo, I agree there is no Founda- 
tion for this Branch of the Article ; and whether 
he is guilty of this Branch or not, turns entirely 
on this Queſtion, 

My Lords, I little thought ſuch a Conſtruction 
would have been endeavour'd, by a wrong Recital 
of this Clauſe in the Sermon, by the Doctor in his 
Anſwer; for there it is ſaid, as from the Words of 
the Sermon, That they, that is, ſays the Doctor, 
theſe new Preachers and new Politicians, urge th: 
Revolution in defence of ſuch Principles ; when your 
Lordſhips ſee the Words of the Sermon are, Our 
Adverſaries think they effeftually ſtop our Mouths, 
and have us ſure and unanſwerable on this Point, 
when they urge the Revolution of this Day in their 
Defence. This therefore brings the Caſe of the Re- 
volution urged by theſe Adverſaries, to the Point or 
Propoſition he had before laid down, which was 
the utter Illegality of Reſiſtance on any Pretence 
whatſoever ; and not to the Defence of divers Anti- 
monarchical Principles, taught by the new Preachers 
and new Politicians. And this is ſtill plainer, if your 
Lordſhips conſider that the Doctor's Reply to theſe 
Adverſaries, by denying there was any Reſiſtance at 
the Revolution, can only relate to the Point of Non- 
Reſiſtance he had before aſſerted ; and which Re- 
ſiſtance, if it were not denied, muſt ſtand con- 
demn'd by the Doctor's Propoſition. 

As little, my Lords, did I expect to hear from 
one of the Doctor's Council, that there are twenty 
or thirty Lines between the General Propoſition and 
this Clauſe ; fince if there be a Connection between 
this Clauſe and that Propoſition (which J have al- 
ready ſhewn there is) it is not the Intervention of 
ſo many Lines will hinder it; and if there had been 
no ConneMon, their being cloſe together would not 
have made one. And by this manifeſt Connection, 
the Doctor hath brought this general Poſition, of 
the Unlawtulneſs of all Reſiſtance, to bear upon the 
Revolution. Which I hope may ſerve for an An- 
ſwer to the ſame Gentleman, who ſays, It is one 
thing to lay down the General Rule without making 
the Exception, and another thing not to make the 
particular Exception out of that Rule; for the 
Doctor has mentioned the Revolution, but not in 
order to except it, but to include it. 

Indeed, my Lords, the Learned Doctor, who is 
of his Council, pretends to have found out the Ex- 
ception in the Sermon, Page the roth, becauſe he 
finds the Word Neceſſity there: The Words are 
theſe, Only this Maxim in general I preſume may be 
eſtabliſh d for theSafety, Tranquillity and Support of all 
Governments; that ns Innovation whatſoever ſhould be 
allowed in the Fundamental Conſtitution of any State, 
without a very preſſing, nay, unavoidable Neceſſity of 
it. But if the Doctor had but read to the End 
of the Sentence, he would have found Doctor Sa- 
cheverell condemns all that bore a Part in the Re- 
volution, before a Law was made about it: The 


Words that follow are theſe, And whoſoever ſingly, 
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or in a private Capacity ſhould attempt it, is guilty of 
the higheſt Miſdemeanor, and is an Enemy to that Po- 
litick Body of which he is a Member, And it that 
Sentence reſpects the Revolution, then Doctor Sache- 
verell condemns all from the higheſt to the loweſt, 
who, in their private Capacity, joined with the 
Prince of Orange, or aſſiſted in bringing about the 
Revolution. This is the Thing he is now charged 
with; not condemning the Revolution as a Thing 
ſettled by Law, but the Neceſſary Means uſed to 
bring it about. But if the Doctor inſtructed his 
Council to inſinuate, that there was any Innovati- 
on in the Conſtitution wrought by the Revolution, 
it is an Addition to his Crime. The Revolution 
did not introduce any Innovation; it was a Reſto- 
ration of the ancient Fundamental Conſtitution of 
the Kingdom, and giving it its proper Force and 
Energy. 

Indecd, all the other Council differ'd from that 
Learned Civilian, and maintain'd, that Doctor Sa- 
cheverell did not, nay, ought not, to make any Ex- 
ception; and one of 'em ſaid, if Clergymen, in- 
ſtead of preaching up the general Rule of Obedi- 
ence, were permitted to ſtate the ſeveral excepted 
Caſes, ſuch Exceptions would in time devour all Al- 
legiance. My Lords, If the Doctor had pretended 
to have ſtated the particular Bounds and Limits of 
Non-Reſiſtance, and told the People in what Caſes 
they might, or might not reſiſt, he would have been 
much to blame; nor was one Word ſaid in the Ar- 
ticles, or by the Managers, as if that was expected 
from him: but on the contrary, we have inſiſted, 
that in no Caſe can Reſiſtance be lawful, but in Caſe 
of extreme Neceſſity, and where the Conſtitution 
can't otherwiſe be preſerv'd, and ſuch Neceſſity 
ought to be plain and obvious to the Senſe and 
Judgment of the whole Nation; and this was the 
Caſe at the Revolution. And there is no Difference 
between a Divinc's mooting and putting Caſes of 
law ul Reſiſtance, and excepting the Reſiſtance at 
the Revolution out of the general Rule of the Ille- 
gality of Reſiſtance, on a Day, when he was ob- 
_ lig*d not only to comme norate the Revolution, but 
the Reſiſtance, the neceſſary Means uſed to bring 
it about, as appears by the Service appointed for 
that Day ? 

And, my Lords, Is a Houſe of Commons, who 
are vindicating that Revolution only, to be repre- 
ſented as if we were calling upon Divines to {tate 
the Caſes wherein Reſiſtance is lawful, and wherein 
not? A Taſk unfit for any one, and more eſpe- 
cially for them to meddle with: And are we, by 
ſuch Suggeſtions as theſe, to be defam'd and inſult- 
ed, and repreſented as promoting Anarchy and 
Contuſion ? | 

My Lords, There can be no Order or Regularity, 
if the Conſtitution, the beautiful Frame of a Legal 
Monarchy, which this Nation hath ſo long enjoy'd 
and proſper'd withal, be deſtroy'd or given up. 
What Inclination has the preſent Age ſhewn to ſub- 
mit to Arbitrary Power; or rather, what hath been 
wanting in it to ſhew the contrary ? 

But I go on, my Lords, to conſider an Argument 
made ule of by another of the Doctor's Council, 
That it was needleſs for him to except the Caſe of 
the Revolution, for that was known to every body, 
and had often been approv'd by the Legiſlature. I 
beſcech your Lordſhips, Could the Doctor know 
this, and not only not except that Caſe, on a Day 
appointed to give ſolemn Thanks for it, but intro- 
duce it for no purpoſe but to leave it under the Con- 
demnation of the General Rule of Non-Reliſtance ? 
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And by this Method the Doctor has brought his Ge. © 
neral Rule to bear upon the particular. Caſe of the 
Revolution. For he takes but one way of uitting 
the Revolution, which is by laying down that f 
Truth, which every Man knows to be falſe ; — 
they that aſſert this Truth, he ſays, caſt black and 
odious Colours on the late King and the Revolution : 
Which makes out that Dr. Sacheverell doth ſuggeſt 
and maintain, that to impute Reſiſtance to the Revolu- 
tion, is to caſt black and odious Colours on his late Ma. 
jeſty and the Revolution. 

I am ſenſible how tedious I muſt have been in this 
nice tracing the Anſwers given by the Doctor's 
Council to our Proofs of this firſt Article ; but be- 
cauſe the Judgment of the Caſe will depend very 
much upon it, I am ſure I ſhall have your Lord- 
ſhips Pardon. 

And now, my Lords, What a Repreſentation is 
here of that Glorious Tranſaction, the late happy 
Revolution! The Part the Subject had in it, is re- 
preſented as contradicting the expreſs Command of 
God in Scripture, and deſtructive of all Govern- 
ments: his late Majeſty is repreſented as encourag- 
ing this pernicious Wickedneſs, and diſowning it 
at the ſame time : Give me Leave therefore, on be- 
half of the Nation, and the Memory of his late 
Majeſty, its Deliverer, to ſtate this Affair ſhortly, 
and in another Light to your Lordſhips. 

The Subjects reſiſted, the late King join'd his 
Army with the Arms of Reſiſtance; and if the 
Nation at that time had not had Recourſe to that 
Remedy, how abject and how miſerable muſt they 
have been! If we look into the Hiſtories of other 
Countries, Have not the beſt and happieſt Nations 
been moſt tenacious of their Liberties ? And while 
they have continu'd fo, and withſtood Abſolute 
Power, they have been proſperous at home, and 
conſiderable abroad : But when they have fallen 
from this Zeal, and Induſtry, which is the Founda- 
tion of their Proſperity at home, and Magnanimity, 
which makes them conſiderable abroad, have de- 
ſerted them, they have ſunk into Sloth and Effemi- 
nacy. Can any one therefore, with any Colour, 
ſay, That Reſiſtance, in Cales of extreme Neceſ- 
ſity, has worſe Conſequences than unlimited Sub- 
jection ? 

Let us now turn our Eyes a little on the Part our 
late King had in the Revolution. Did he not un- 
dertake a moſt hazardous Enterprize, to procure us 
Happineſs at home, and to give us that Weight 
abroad, which this Nation had loug enjoy'd, but at 
that Time was deprived of? And with what Care 
and Anxiety, even to the laſt Moment of his Life, 
did he labour to ſecure theſe Bleſſings to us 

Let us look beyond his Time, and ſince, for the 
Senſe of the Nation upon this Point, What Satiſ- 
faction did the Nation take, in the Aſſiſtance his 
renowned Predeceſſur (Queen Elizabeth) gave to 
the oppreſſed Provinces, our then Good Neigh- 
bours, and our now Potent Allies? How zealouſly 
did the Nation promote the Aſſiſtance King James 
the Firſt gave to the injured Prince Palatine, againſt 
the Emperor his Superior Lord? And what Reſo- 
Jution and tender Concern for the perſecuted Ro- 
chellers, did King Charles the Firſt ſhew and ex- 
preſs? And has not Her Majeſty aſſiſted the Spani- 
ards, againſt a Prince acknowledged by them, and 
ſeated on the Throne? Nor did Her Goodneſs, 
which is as extenſive as Her Power, overlook the 
poor Eſtate of the People in the Cevennes, or 
neglect to give them all poſſible Aſſiſtance, againſt 
their King exerciſing a cruel Dominion over them. 
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Theſe, and many more Inſtances which might be 
fetched from other Countries, are ſo many Autho- 
rities againſt this Doctrine of unlimited Non-Reſi- 
ſtance. 

And now, my Lords, Icome to consider the Au- 
thority the Doctor pretends to have for it: His 
Council ſay, They have Acts of Parliament for 
this Doctrine; I ſhall not mention the particular 
Acts, becauſe they are well known, but conſider 
them under Three Heads. Firlt, Thoſe Acts that 
were before the Reſtoration. Secondly, Thoſe after 
the Reſtoration, and before the Revolution. And, 
Thirdly, Thoſe after the Revolution. 

My Lords, As to thoſe before the Reſtoration, I 
readily admit they condemn Reliſtance generally 
they don't mention any Exception, The Council 
of the other Side have furniſh'd me with an An- 
ſwer to em: They ſay, Theſe, and all other Laws, 
have an Exception imply'd in them. The Wifl- 
dom of the Law, in not expreſſing the Exception, 
is plain : It is neither decent, nor probably would 
have a good Effect, to put odious Caſes, ſuch as a 
Prince's Overturning the Conſtitution, The Roman 
Law did not provide againſt Parricide, nor doth 
the Engliſb Law neither; ſince it hath no diſtinct 
Puniſhment for that kind of Murder, tho? it hath 
ſome for others, which are called Petty Treaſons. 
Laws are framed upon a View of ordinary and com- 
mon Caſes: Ad ea que frequentius accidunt jura 
adaptantur, is a known Maxim, and of great ule in 
the Expoſition of Laws, And if our Legiſlators had 
been aſk'd the Queſtion, Whether they meant by 
thoſe Laws to make all other Laws, and even thoſe 
Laws themſelves of no Validity? (Which, if Ab- 
ſolute Power cannot be withſtood, would be the cer- 
tain Conſequence ;z) Would not they have anſwer'd, 
Nothing was farther from their Thoughts? And it 
it be Malediita Expeoſitio que corrumpit Textum, ap- 
ply*d to any particular Law; what a curſed Expoſi- 
tion mult that be, which corrupts, or rather annuls 
the Text of all the Laws at once ? 

My Lords, The next Head of Acts, are thoſe af- 
ter the Reſtoration, and before the Revolution, I 
do admit thoſe Laws go tarther than the former, 
and ſeem to condemn all Reſiſtance, and in ſuch 
Terms, as to exclude any Exception whatſocver. 
My Lords, What I have ſaid relating to the former 
Laws, may be apply*d to theſe. But further, I de- 


fire it may be conſidered, theſe Legiſlators were 


guarding againſt the Conſequences ot thoſe Perni- 
cious and Antimonarchical Principles, which had 
been broached a little before in this Nation; and 
thoſe large Declarations in Favour of Non-Refe- 
ſtance, were made to encounter, or obviate the 
Miſchief of thoſe Principles; as appears by the 
Preamble to the fulleſt of thoſe Acts, which is the 
Militia Act, in the 13th and 14th of King Charles 
the Second. The Words of that Act are theſe : 
And during the late Uſurped Governments, many 
Evil and Rebellious Principles have been inſtilled 
into the Minds of the People of this Kingdom, which 
may breal: forth, unleſs prevented, to the Diſtur- 
banc? of the Peace and Quiet thereof : Be it there- 
fore Enacted, &c. Here your Lordſhips may ſee 
the Reaſon that inclined thoſe Legiſlators to expreſs 
themſelves in ſuch a manner againſt Reſiſtance : 
They had ſcen the Regal Rights ſwallowed up, un- 
der the Pretence of Popular ones; and it is no Im- 
putation on them, that they did not then foreſee 
a quite different Caſe, as was that of the Revolution z 
where, under the Pretence of Regal Authority, a 
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advanced, and in a manner effected. And this may 
ſerve to ſhew, that it was not the Deſign of thoſe 
Legiſlators to condemn Reſiſtance, in a Caſe of Ab- 
ſolute Neceſſity, for preſerving the Conſtitution, 
when they were guarding againſt Principles which 
had fo lately deſtroy'd it. 

But now, my Lords, let us fee how the Laws 
run atter the Revolution. Your Lordſhips will find, 
that the Reſiſtance at the Revolution is not only 
approved of in expreſs Terms, by the Act for pre- 
venting vexatious Suits; and indeed, every Act 
paſſed ſince the Revolution, is an implicit Approba- 
tion of it; but the Declaration of the Unlawful- 
neſs of taking Arms againſt the King on any Pre- 
tence whatſoever, (required to be taken by the Cor- 
poration-Act, the Militia-Act, and the Act of Uni- 
tormity,) 1s now repealed. There was another 
Act mentioned by one of the Doctor's Council, the 
Act for regulating Select Veſtries: That Act ex- 
pired in King Charles the S:cond's Time, and was 
never continued. The firſt Gentleman that ſpoke 
for the Doctor, ſaid, in Anſwer to the Repeal 
of this Declaration, by a Clauſe in the Ad of the 
Firſt of King William and Queen Mary, for abro- 
gating the old Oaths, and appointing new ones; that 
It 1s a very tender Repeal, if it be one. I did 
not, my Lords, well underſtand his Meaning ; but 
I am ſure, that is a very tender Anſwer, if it be any 
at all. My Lords, if it be thought that this De- 
claration, as it is enjoined by the Corporation- A, 
is not repealed, becauſe the Corporation-Act is not 
particularly mentioned in the Clauſe of the Act of 
the Firlt of King William and Queen Mary, which 
repcals the Declaration; I anſwer, After the Mili- 
tia-Act, and the Act of Uniformity are mentioned, 
there follow general Words; Any Law or Statute 
to the contrary notwithſtanding : And this repeals the 
Declaration as to that Act, as well as to the other 
Two Acts. And this Opinion has prevailed univer- 
ſally; and if it were otherwiſe, there is ſcarce a 
Corporation in England, but would be diſſolved by 
the Incapacity of their Members. 

But the ſame Council argued, That the Doctrine 
mentioned in that Declaration muſt be the true Doc- 
trine, or the Declaration would not have been en- 
joined and taken fo long as it was; and the Repeal 
don't make the Propolition falſe : and we might 
as well argue the S9/c;mn League and Covenant to be 
a Lawtul Oath. My Lords, As to the Decla- 
ration againſt the Covenant, that was conſidered as 
a Temporary Thing only, and, by the Act of Uni- 
formity, was to ccale upon the 25th of March, 
16$2, and therctore not at all to be compared with 
the other Declaration, which was intended to be 
perpetual. As to the Truth of the Doctrine in 
this Declaration which was repealed, I'll admit it to 
be as true as the Doctor's Council aſſert it; that is, 
with an Exception of Caſes of Neceſſity; and it 
was not repealed becauſe it was falſe, underſtanding 
it with that Reſtriction; but it was repealed, be- 
cauſe it might be interpreted in an uncontined Senſe, 
and excluſive ot that Reſtriction; and being ſo un- 
derſtood, would reſſect on the Juſtice of the Revo- 
lution : And this the Legiſlature had at Heart, and 
were very jeaious of; and by this Repeal of that 
Declaration, gave a Parliamentary, or Legiſlative 
Admonition, againſt aſſerting this Doctrine of Non- 
Reſiſtance in an unlimited Senſe. 

My Lords, I muſt confeſs, I did not expect to 
hear the Aſſociation and the Abjuration-Oath brought 
in as aſſerting this Doctrine; if they do, this may 
ſerve to account for theit taking them who believe 
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that Doctrine, which otherwiſe perhaps they would 


be at a loſs to find an honeſt Reaſon for. But, my 
Lords, Doth engaging to ſtand by, and aſſiſt one ano- 
ther againſt all the King's Enemies, or {wearing to 
defend the King or Queen againit all Traitorous 
Conſpiracies, ſignify any more than what is impli- 
ed in the old Oath of Allegiance ? There is, my 
Lords, indeed ſomething more in the Aſſociation 
and Abjuration-Oath ; for the Perſon taking them 
in his late Majeſty's Time, declared, That he be- 
lieved in his Conſcience King Ham was Riglitful 
and Lawtul King of this Realm. This certainly 
put the Conſcientious Taker of 'em upon a Conſi- 
deration, of the Foundation on which that Right 
and Title was built. And ſince there was no Foun- 
dation for it but the Revolution, and that Revolu- 
tion was founded on Reſiſtance ; how thote could 
bring themſclves up to take that Aſſociation, or that 
Abjuration-Oath, who believed that Reſiſtance un- 
law ful, I am at a loſs to know. 

My Lords, Upon this Hcad of theſe feveral Acts 
of Parliament that have been mentioned, I beg lcave 
to obſerve, That as it is not to be ſuppoſed it was the 
Original Intention of any Laws to enervate the Force 
of all the Laws, ſo your Lordſhips ſee, there are 
ſince the Revolution Laws that do exclude any ſuch 
Suppoſition, and do affirm that indeteaſible Inheri- 
tance which the People have in the Laws. 

My Lords, the next Part of the Evidence offered 
by the Doctor, was the Homilies; which are ſaid to 
be confirmed by Act of Parliament, becauſe the Ar- 
ticles of the Church of England are ſo; and the thirty 
fifth Article approves the Homilies, as containing 
Godly and wholeſome Doctrine; and the Clergy are 
oblig*d to read and ſubſcribe thoſe Articles, 

My Lords, I believe it will be admitted, that no 
more is intended by that Subſcription, but that the 
Doctrine contained in the Homilies is right in the 
main, and not that every Sentence in 'em is ſo : For 
in this laſt Senſe, I believe, never any Divine ſub- 
+ ſcribed the Articles; and it will be hard to name 
any Preacher, or Writ: of Note, who has not con- 
tradicted ſome Paſſage or other in them: Nay, as 
to one, the general and approved Practice of the 
Church is againſt it; I mean that Paſſage, which 
condemns the Ute of Organs in Churches. 

And ſurely, my Lords, the Senſe of the Homi- 
lies can't be found out, by reading ſelect Paſſages 
out of them, (as was done in the Doctor's De- 
fence) but by obſerving the Frame and Tendency 
of the whole: And I may appeal to your Lord- 
ſhips, and eſpecially to my Lords the Biſhops, 
whether thoſe who compiled the Homilies againſt 
Rebellion, ſeemed to have had at all under their 
Conſideration the Caſe of a total Subverſion of the 
Conſtitution. It's plain, the main Deſign of thoſe 
Homilies was againit the Riſings of the Popiſh Fac- 
tion, and the plauſible and popular Pretences made 
uſe of by them for ſupporting their Rebellions. 
Did not that great Queen, in whoſe Time the lat- 
ter Book of tomilies was compiled, explain Her 
own Opinion on this Point, by the Aſſiſtance ſhe 
gave to the Llollanders againſt the Spaniſh King, 
their Sovereign ? Did not the Parliament explain 
Themiclves, by the Supplics given to the Queen 
for that Purpoſc? And did not the Clergy explain 
Themfclves likewite, by the Supplies granted in 
Convocation, in Favour of that Ailiftance ? Can it 
therefore be imagined, the Homilies intended to 
condemn that Reſiſtancc, which the Queen and the 
whole Nation, nay, even the Clergy themſelves aſ- 
ſembled in Convocation, approved vi? And I dare 
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ſay, if Doctor Sacheverell had read any of the Ho. 
milies againſt Rebellion, which he ſays he is com- 
manded to do, if there be no Sermon on the fifth 
of November ; I ſay, if he had read any one of them 
to his Congregation at St. Paul's, not one of his 
Auditors wouid have thought the Revolution con. 
demned by the Homily, whatever they might have 
thought of the Doctor. 

My Lords, That which we accuſe him for, is, 
That he lays down this general Doctrine of Non-Re- 
ſiſtance, in Terms excluſive of any Exception; and, 
not content with that, points out the Revolution, 
for Men to compare it with, and condemn it by. 
How much better would 1t have become the Doc- 
tor, to have imitated that Zeal which appears in 
the Compilers of thoſe Homilies, for a Proteſtant 
Queen againſt a Popiſh Faction, than to arraign 
the Revolution, upon the defaming of which, the 
Hopes of a Popiſh Faction againſt a Proteſtant 

ueen are built? 

y Lords, I et us now conſider the other Books, 
or Writings, the Doctor has produced to juſtify his 
Doctrine: Theſe are chiefly, if not all of them, 
the Labours of Divines; and I will place them in 
theſe two Claſſes, Thoſe before the Revolution, 
and thoſe ſince. - And, my Lords, I will ſay, If this 
Queſtion of Submiſſion were left by the Divines, 
to thoſe who make the Municipal Laws of their 
Country, or the Nature of Laws in general, their 
Study; and they would confine themſelves to the 
preſſing a Legal Submiſſion only, founded (as it is 
by the Law of England) on common Conſent, and 
common Good; it would be much more for the 
Honour of Religion, and the Peace and Felicity 
both of the Sovereign and the Subject. 

And this will be very manifeſt, it your Lordſhips 
call to mind but two of the Doctor's Quotations be- 
fore the Revolution, Which were read to your 
Lordſhips: The one is a Paſſage out of Biſhop 
Sanderſon, the other the Oxford Decree in 1683. 

My Lords, Biſhop Sanderſon (and he only of 
all that have been quoted) has put the Caſe of Re- 
ſiſtance for the Preſervation of Church and State, 
which are but other Words for the Conſtitution; 
and has delivered this Doctrine of Non- Reſiſtance 
in ſuch unlimited and bold Terms, as I ſhall not 
repeat, to create a ſecond Diſpleature in this great 
Aſſembly. And I willingly admit, he was a very 
learned, judicious, and pious Prelate: And if fo 
great and good a Maa fell into ſuch indiſcreet, in- 
decent and ſhocking Expreſſions on that Subject, as 
did viſibly affect ſuch an Aſſembly as this, one would 
think it ſhould diſcourage others from delivering 
that Doctrine in ſuch a Latitude. 

The next is the Oxford Decree, which condemns 
all Reſiſtance whatſoever: But, my Lords, it is 
obſervable, that in the ſame Decrce, there is a Con- 
demnation of this Propoſition that I am going to 
read to your Lordſhips ; That it is lawful to preclude 
the next Heir from his Right and Succeſſion to the 
Crown : And yet at the ſame Time, the condemn- 
ing this Propoſition, that is, the Holding, affirming, 
or maintaining the contrary Propoſition, was (by the 
13th Eliz. Cap. 1 ) made High Treaſon in her Time, 
and a Forfeiture of Goods and Chattels ever after. 
And how the Law now ſtands as to that Particular, 
by the At for ſecuring her Majeſty's Perſon and 
Government, and the Succeſſion of the Crown of Great 
Bricain in the Proteſtant Line, every one knows. 
And, my Lords, when we find fo great and learned 
a Body criminally erring in a Point ſo Fundamental, 


and upon which our Proſpect of Happinels to fu- 
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ture Ages doth, under God, depend; ought it not 
to diſcourage particular Divines, from pretending 
to determine Points of Law and Policy ? For my 
own Part, I ſhould hope, that that Univerſity's 
having fallen in at firſt ſo heartily with the Revolu- 
tion, is as ſincere a Condemnation of the Doctrine 
of unlimited Non-Reſiſtance, as their ſolemn tak- 
ing the Abjuration-Oath is a publick Profeſſion that 
«a Parliamentary Excluſion is lawful, 

As for all the Paſſages which have been read to 
your Lordſhips out of the Books or Sermons of 
Divines before the Revolution, in Favour of Non- 
Reſiſtance, your Lordſhips may obſerve their Rea- 
ſons reach only ſo far, as when the Miſchief is not 
Univerſal; or if it be Univerſal, where it is tole- 
rable, and not ſo miſchievous as a Civil War, I 
ſhall not mention any Paſſages in them, (which 
have not been read) to limit the Generality of the 
Expreſtions concerning Non-Reſiſtance ; becauſe I 
avoid bringing in any Thing, which hath not been 
given in Evidence. But how candid the Doctor's 
Collections have been, your Lordſhips may judge 
by that Quotation out of my Lord Biſhop of Sa- 
liſbury's Book, where there is an expreſs Exception 
of the Caſe of ſubverting Fundamentals : But your 
Lordſhips may ſce the ſame Candor ſhining out in 
ſeveral Paſſages of the Doctor's Sermon, with re- 
ſpect to that Reverend Prelate, whoſe Services, my 
Lords, (before, and at the Time of the Revolution) 
will never be forgotten by one Part of the Nation, 
nor forgiven by another. 

My Lords, I now come to the Sermons and Wri- 
tings ſince the Revolution: And I may appeal to 
your Lordſhips, whether they don't moſt plainly 
condemn the Doctor; thoſe, I mean, where we 
had the Fortune to be ready to call for other Paſ- 
ſages to be read out of the fame Book. Docs not 
my Lord Biſhop of Lincoln expreſly mention the 
Caſe of the Revolution, and juſtify the Reſiſtance 
then uſed? How carefully does his Grace the Arch- 
biſhop of ert limit this Doctrine of Paſſive Obe- 
dience, which the Doctor ſays ought to be deliver'd 
in the moſt unconfined Terms? And it is by his 
Grace's Notion of this Doctrine, that the Com- 
mons deſire this Cauſe may be judged and deter- 
mined. I beg Leave to read again to your Lord- 
ſhips his remarkable Words: Care muſt be laben, 
that this general Doctrine be not miſapplied in parti- 
cular Countries. Theueh Non-Refitence or Paſſive 
Obedience be a Duty to all Subjefts, and under all 
Governments, yet it is not expreſſed the ſame Way in 
all Places; but both the Objects and the Inſtances 
of it do vary in different Nations, according to the 
different Models of their Government. To ſpeak this 
as plainly as I can: As the Laws of the Land are the 
Meaſures of our active Obedience, ſo are alſo the ſame 
Laws the Meaſure of our Submiſſion. And as we are 
not bound to obey, but where the Laws and Conſlitu- 
tion require our Obedience, ſo neither are we bound 
to ſubmit, but as the Laws and Conſtitution do require 
our Submiſſiou. 

This, my Lords, is the Doctrine the Commons 
are maintaining, and are calling this Criminal to an 
Account for contradicting. If our Obedience and 
Submiſſion is not to be extended to the Prejudice of 
the Conſtitution, the Reſiſtance at the Revolution, 
for preſerving the Conſtitution, ſtands juſtified, and 

the Doctor's unlimited Doctrine of Non-Reſiſtance 
ſtands condemned. 

How prudently does his Grace, my Lords, cau- 
tion the Doctor, and the reſt of the Clergy, in ano- 
ther Part of his Sermon, by theſe Words? FF, 
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indeed, a Preacher ſhould in the Pulpit preſume to 
grove his Tudement about the Management of pul- 
lick Affairs, or to lay down Dottrines (as from 
Chris) about the Forms and Models of Kingdoms 
or Commoncwealths, or to adjuſt the Limits of the 
Prerogative of the Prince, or of the Liberties of 
the Subjeft in our preſent Goverument : I ſay, if 4 
Divine ſhould meddle with ſuch Matters in bis Ser- 
mon, I do not know how he can be excuſed from the 
juſt Cenſure of meddling with Things that nothing con- 
cern him. This is indeed a practiſing in State Mat- 
ters, and is uſurping an Office that belongs to ano- 
ther Profeſſion, and to Men of anath:r Character. 
And I foould account it every whit as undecent in à 
Clergyman, to take upon him to deal in theſe Points, 
as it would be for him to determine Titles of Lands 
in the Pulpit, which are in Diſpute in Weſtminſter- 
Hall. And how well the Doctor has obſerv'd this 
neceſſary Caution laid down by his Grace, I leave 
your Lordſhips to conſider, : 

My Lords, I have purpoſely omitted taking no- 
tice of any Writings, except ſuch as were produced 
by the Doctor, and I am ſatisfied how ſuperficially 
I have conſidered them: But, in general, I may ap- 
peal to your Lordſhips, whether in the loweſt Ebb 
of Liberty, there have been wanting thoſe in this 
as well as other Countries, who have denied this 
flaviſh Doctrine of unlimited Non-Refiſtance 
whether ſince the Revolution this Nation has been 
ſo ungrateful to their Deliverer, or unthanktul for 
their Deliverance, as to want thoſe who have main- 
tain*d the Principles of the Revolution, and have 
ſhewed them to be as agreeable to the Chriſtian 
Religion, as they are to the Nature of that ex- 
cellent Government we live under, which is that 
of limited Monarchy. 

And yet notwithſtanding the unanſwer'd Perform- 
ances of divers, both of the Clergy and Laity, _ 
this Subject, the Doctor has the Boldneſs to affirm 
his Doctrine to be the Doctrine of our Bleſſed Sa- 
viour and his Apoſtles. 

My Lords, I can't mention this, without the 
deepelt Concern for the Honour of the Chriſtian Re- 
ligion. I beſcech your Lordſhips, What is Liberty 
but Juſtice, and what 1s Juſtice, but doing to every 
one as we would be done by? And nothing, I think, 
is likelier to promote the Practice of this Chriſtian 
Precept, than ſpreading a true Senſe and Love of 
Liberty, that Principle which caſts out of us a nar- 
row Regard to ourſelves, and introduces a diffuſive 
Benevolence to others. 

And againſt this Principle it is, that the Doctor 
has offended, 

My Lords, I have endeavour'd to ſhew that the 
Charge in the Firſt Article ſtands prov'd againſt the 
Doctor, and that this Proof remains unanſwer'd; 
and if fo, his being a Miniſter of the Goſpel, his 
having taken the Oachs to the late King, and to Her 
preſent Majeſty, his being a-Fellow ot that College 
which was in a particular manner delivered by the 
Revolution, are all of them Aggravations of his Ot- 
fence, (it it can be aggravated ;) and which, if prov'd, 
his own Council admits, brings a foul Imputation on 
Her Majeſty and Her Government, makes Her Go- 
vernment an Uſurpation, and her Subjects Rebels; 
and that no Puniſhment can be too great for him. 

My Lords, I never ſaw that Criminal for whom 
I had not a hearty Compaſſion, but there is both 
Compaſſion and Juſtice due to the injur*d Innocent. 
Your Lordſhips have before you on the one hand, 
the Care and Concern of Doctor Sacheverell; on the 
other, the Honour and Proſperity of a wiſe and 
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brave Nation, who as they have thought nothing too 
much to give or hazard to defend their Liberties 
againſt a Foreign Enemy; fo they hope your Lord- 
ſhips Juſtice on this Offender, will ſecure thoſe Liber- 
ties againſt Domeſtick ones. 


Y Lords, I am com- 
manded by the Com- 
mons to join with the Learned Gentleman who ſpoke 
laſt, in Replying to the Defence that has been made 
upon the Firſt Article of this Impeachment, which 
the Commons inſiſt upon to be well- grounded, and 
fully prov'd, notwithſtanding the ſeveral Objections 
and Excuſes that have been offer'd by Doctor Sache- 
verell and his Council. 

One of the Doctor's Council has agreed, That if 
he has aſſerted, that the Reſiſtance uſed to bring 
about the Revolution was Unlawtul, no Puniſhment 
can be too great for him: But what they have offer*d 
to your Lordſhips in his Defence is, That no ſuch 
Poſition can be made out without the help of Iunuen- 
dog and forced Conſtructions, which infer a Meaning 
contrary to the Natural Senſe and Import of his 
Words; and this way of charging a Man with a 
Crime, they truly ſay, is not agreeable to the Rules 
of Law, and would contradict one of the Reaſons 
given for the Judgment of the Houſe of Lords, in 
the Caſe of Sir Samuel Barnardiſton: And if this was 
the Caſe, it would not become the Commons of 
Great Britain, who have ſuch an Affectionate Regard 
to the Laws and Liberties of their Country, to pro- 
ceed upon an Impeachment fo ill- grounded. But 
when the Commons had ſo fully and particularly 
proved the Aſſertions charged upon the Doctor by 
this Article, they little expected to have heard that 
his Words had been wreſted to wrong Meanings, 
and made to ſpeak what he never thought : And 
therefore, ſince the Queſtion depends altogether upon 
Conſtruction, and your Lordſhips have been told 
that the Paſſage upon which this Charge is grounded, 
has not been fully ſtated, the Commons muſt give 
you the trouble of Rea 1g the Paſſage at large, as 
it ſtands in the Sermon ; that your Lordſhips may 
judge, whether they have not taken his Words in the 
common and ordinary Senſe, and given them the 
only Meaning they can bear, 

The Paſſage is in theſe Words. | 
* The grand Security of the Government, and 
the very Pillar upon which it ſtands, is founded 
d upon the ſteady Belief of the Subjects Obligation 
* to an Abſolute and Unconditional Obedience to 
the Supreme Power in all Things lawful, and the 
utter Illegality of Reſiſtance upon any Pretence 
« whatſoever. But this Fundamental Doctrine, not- 
„ withſtanding its Divine Sanction in the expreſs 
* Command of God in Scripture, and without which, 
« it is impoſſible any Government, of any Kind or 
„ Denomination in the World, ſhould ſubſiſt with 
“Safety, and which has been ſo long the Honoura- 
« ble and Diſtinguiſhing Characteriſtick of our 
« Church, is now, it ſeems, quite exploded and 
« ridicuPd out of Countenance, as an Unfaſhionable, 
„ Superannuated, nay (which is more wonderful) as 
« adangerous Tenet, utterly Inconſiſtent with the 
Right, Liberty, and Property of the People; who, 
as our New Preachers, and New Politicians teach 
us, (I ſuppoſe by)a New and Unheard-of Goſpel, 
« as well as Laws) have, in Contradiction to Both, 
« the Power inveſted in them, the Fountain and Ori- 
« ginal of it, to Cancel their Allegiance at pleaſure, 
„ and call their Sovereign to Account for High 
<* Treaſon againſt his Supreme Subjects, forſooth! 
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« Nay, to Dethrone and Murder him for a Criminal 

as they did the Royal Martyr, by a Juſticiary Sen- 
& tence : And, what is almoſt Incredible, preſume to 
* make their Court to their Prince, by maintaining 
&« ſuch Antimonarchical Schemes, But God be 
„ thank*d! neither the Conſtitution of our Church 
“ or State is ſo far alter*d, but that by the Laws of 
both, (ſtill in Force, and which I hope for ever 
« will be) theſe Damnable Poſitions, let them come 
from the Pulpit or the Preſs, either from Rome dr 
«* Geneva, are condemned for Rebellion and High- 
* Treaſon. Our Adverſaries think they effectually 
« ſtop our Mouths, and have us ſure and unanſwera- 
ble on this Point, when they urge the Revolution 
& of this Day in their Defence. But certainly they are 
the greateſt Enemies of that, and his late Majeſty, 
and the molt Ungrateful for the Deliverance, who 
* endeavour to caſt ſuch Black and Odious Colours 
upon both. How often mult they be told, that the 
King himſelf Diſclaim'd the leaſtImputation of Re- 
« ſiſtance in his Declaration; and that the Parliament 
& qdeclar*d, That they ſet the Crown upon his Head, 
upon no other Title,but that of the Vacancy of the 
* Throne? And did they not Unanimoully con- 
* demn to the Flames (as it juſtly deſerv'd that In- 
famous Libel that would have pleaded the Title 
of Conqueſt, by which Reſiſtance was ſuppoſed ? 

And the Queſtion now before your Lordthips is, 
Whether by theſe Words he has afferted, That his 
late Majeſty in his Declaration diſclaim*d the leaſt 
Imputation of Reſiſtance , and that to impute Refi- 
ftance to the Revolution, is to caſt Black and Odious Co- 
lours upon his late Majeſty and the Revolution; which 
are the Aſſertions charg*d upon him in this Article, 
as Suggeſting and Maintaining, that the neceſſary 
Means uſed to bring about the late happy Revolution 
were odious and unjuſtifiable: Now that there 
was Reſiſtance in the Revolution, and that ſuch 
Reſiſtance, in a caſe of that abſolute and unavoidable 
Neceſſity, is conſiſtent with the Doctrine of the 
Church, and the Fundamental Law of the Kingdom, 
is agreed by the Council; and they have endeavour'd 
to convince your Lordſhips, that the Doctor has aſ- 
ſerted nothing to the contrary ; for they ſay, The 
„ Reſiſtance which the Doctor affirms the King to 
« have diſclaim'd, was only a Reſiſtance which tend- 
ed to Conqueſt ; and that the Doctor did well to 
„ wipe off this Imputation, for the Parliament had 
declared it injurious to his rightful Title to the 
« Crown, and had order'd a Treatiſe to be burnt, 
& which Suggeſted a Title by Conqueſt ; and that 
the Doctor having his Eye in that Expreſſion on 
the matter of Conqueſt, expreſſed the fame by 
« Reſiſtance, which was applicable to the Subject- 
« Matter before, and therefore ought not to be 
« wreſted to any other Purpoſe.” 

This, my Lords, is the Turn which the Council 
would give to the Doctoi's Aﬀertion, That the King 
diſclaim*d the leaſt Imputation of Reſiſtance. And in- 
deed the Words of the Sermcn are ſo plain and parti- 
cular, that they are forced to have Rccourſe to this 
Evaſion of a Reſiſtance by Conqueſt : But I wonder 
Gentlemen can argue in this manner, and at the ſame 
time ſpeak of reading the Words with Candor and 
Ingenuity ; when 'tis moſt apparent that there is no 
previous Diſcourſe of a Title by Conqueſt, or of any 
Treatiſe in which it had been afferted, that could 
give occaſion for his vindicating the late King from 
any ſuch Imputation, or to which theſe Words can 
in any Conſtruction be applied; for the Doctor ſays 
nothing of Conqueſt 'till after he had aſſerted that 


the King diſclaim'd the leaſt Imputation of Reſiſtance; 
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and then he goes on and lays another Foundation for 
the Settlement upon the Revolution, by grounding 
it upon the Vacancy of the Throne, before he ſays 
any thing about Conqueſt, or mentions the Book 
which had pleaded that Title ; and even then he 
condemns that Title for no other Reaſon but becauſe 
it implied Reſiſtance which plainly ſhews, that his 
Argument was carried on upon the Subject of Re- 
liſtance, and not upon that of Conqueſt. 

And the Anſwer which they have given to that 
part of the Article, whereby he is charged with Af- 
lerting, that to impute Reſiſtance to the Revolution, is 
to cajt Black and Odious Colours upon his late Majeſty 
and the Revolution, is equally evaſive. 

What they have offer*d to your Lordſhips upon 
this Head is, That the Doctor is not ſpeaking of 
the utter Illegality of Reſiſtance, when he introdu- 
ceth his Diſcourſe about caſting Black and Odious 
Colours, by ſaying, Our Adverſaries think they have 
us ſure and unanſwerable on this Point, when they urge 
the Revolution of this Day in their Defence; but of 
thedamnable Poſitions with which the Doctor charges 
the new Preachers and new Politicians, in the Words 
immediately preceding: And in this place it is, that 
the Manager appointed to maintain this Article is 
charged with omitting about twenty or thirty Lines 
between the General Doctrine and the Paſſage con- 
ccrning the Revolution, in which ſeveral diſtinct and 
entire Sentences are contain*d, concerning thoſe Per- 
ſons and their Principles, to which that Paſſage en- 
tirely relates: And your Lordſhips are told, that to 
apply the Inſtance of the Revolution to juſtify ſuch 
wicked Principles, is what the Doctor calls caſting 
Black and Odious Colours upon his late Majeſty 
and the Revolution. 7 

But the Commons take it to be very clear, That 

upon ſtating of the whole Paragraph, and all the 
Words in the Order in which they lie, and upon 
comparing the ſeveral Paſſages, it will manifeſtly 
appear, that what the Doctor ſaid about cating 
Black and Odious Colours upon the Revolution, can 
be applied only to thoſe who maintain, that the Re- 
ſiſtance uſed to bring about the Revolution was law- 
ful and juſt, and that the Perſons he calls our Adver- 
ſaries are ſuch as urged the Revolution in oppoſition 
to his general Doctrine of the utter Illegality of Re- 
ſiſtance upon any Pretence whatſoever : and not to 
thoſe who urge the Revolution in Defence of thoſe 
damnable Poſitions, which, he ſays, the new Preach- 
ers and new Politicians had laid down, | 

This the Commons apprehend to be the only 
Meaning that his Words in any Conſtruction can 
bear; for the Point he is ſpeaking of, and which he 
ſays his Adverſaries thought they had him ſure and 
unanſwerable upon, muſt be ſome certain ſingle Po- 
fition which was mentioned before, ſome one Poſition 
or Principle, and not many; for *tis this Point, not 
theſe Principles; and that ſingle Point could be no 
other, than the Point of Reſiſtance : And the Perſons 
he calls his Adverſaries, who think they have him fo 
ſure, can be no other than thoſe who deny his gene- 
ral Doctrine, and not thoſe new Preachers and new 
Politicians, who ſay the People have a Power veſted 
in them to cancel their Allegiance at Pleaſure z becauſe 
thoſe who deny this General Poſition of the utter Il- 
legality of Reſiſtance, as applied to any one particu- 
lar Cale, are certainly his Adverſaries, and Enemies 
to his Fundamental Doctrine: For whoever can find 
an excepted Cafe, or ſhew an Inſtance in which Re- 
ſiſtance is lawful, deſtroys his general Aſſertion. And 
he ſufficiently ſhews, he meant thoſe who oppoſed his 
general Doctrine of abſolute Non-Reſiſtanee, by 


our Adverſaries, when he ſays that they urged the 
Revolution of that Day in their D-fence; becauſe 
the Reſiſtance at the Revolution, which was founded 
in unavoidable Neceſſity, could be no Defence to a 
Man that was attack'd for aſſerting that the People 
might cancel their Allegiance at Pleaſure, orDethrone 
and Murder their Sovereign by a Judiciary Sentence. 
For it can never be inferr'd from the Lawfulneſs of 
Reſiſtance at a Time when a Total Subverſion of 
the Government both in Church and State was in- 
tended, that a People may take up Arms and call 
their Sovereign to account at Pleaſure ; and there- 


fore, ſince the Revolution could be of no Service 


in giving the leaſt Colour for aſſerting any ſuch 
wicked Principle; the Doctor could never intend to 
put it into the Mouths of thoſe new Preachers and 
new Politicians for a Defence; unleſs it be his O- 
pinion, that the Reſiſtance at the Revolution can bear 
any Parallel with the execrable Murder of the Royal 
Martyr, fo juſtly deteſted by the whole Nation; or 
that there was no other Difference between the two 
Caſes, than what the Learned Gentleman, who firſt 
ipoke for him, was pleaſed to mention in the Conclu- 
hon of his Argument, by quoting an odious Ex- 
preſſion which I forbear to repeat: But it was very 
proper to take notice of the Reliftance at the Revolu- 
tion, as an Objection to his general Doctrine, for it 
really is ſo; and *tis impoſſible that Doctrine can be 
true in its full Extent, if the Reſiſtance at the Revo- 
lution was lawful z for *tis moſt apparent, that the 
Juſtice of a Revolution, founded in Reſiſtance, and 
the Principle of Non-Reſiſtance upon any Pretence 
whatſoever, can-never ſtand together. 

And therefore he could mean nothing by the Point 
his Adverſaries thought they had him ſo ſure upon, 
but the general Poſition of Non-Reſiſtance, which 
was the only Point contended for in that Place ; and 
he muſt mean thoſe only who denied his Doctrine 
of abſolute Non- Reſiſtance, by our Adverſaries: And 
having no other way of maintaining the utter Illega- 
lity of Reſiſtance upon any Pretence whatſoever, 
and of anſwering the Caſe of the Revolution, which, 
from the Reſiſtance that was in it, was made an 
Objection ; he goes on and denies the Reſiſtance, 
by ſaying, That the King ſolemnly diſclaim'd the leaſt 
Imputation of Reſiſtance ; and calls thoſe who ſay that 
there was any Reſiſtance in the Revolution, he 
greateſt Enemies of that and his late Majeſty, and the 
moſt ungrateful for the Deliverance, who endeavour to 
caſt ſuch Back and Odious Colours upon both. 

This, my Lords, is plainly Aſſerting, That to 
impute Reſiſtance to the Revolution, is to repreſent 
it as Black and Odious; and this Afſertion is fairly 
collected from the plain Courſe and Tendency of 
his Argument, not from ſtrain'd Inferences and In- 
nuendo's, not from ſuppoſed or forc*d Conſtructions, 
but from. his own Words, as they lie together, taken 
in their natural and genuine Senſe, and is the only 
Conſtruction that can give them any reaſonable 
Meaning or Coherence. 

And therefore the Commons apprehend, That the 
Charge againſt the Doctor, for aſſerting, That 70 
impute Ręſi lance to the Revolution, is to caſt Black 
and Odious Colours upon his late Majeſty and the Re- 
volation, is fully prov'd, and ſtands unanſwer'd. 

But tho* the Charge, and the Paſſages produced 
for the Proof of it, are fo very particular, and di- 
rectly pointed at the Reſiſtance uſed to bring about 
the late happy Revolution, yet the Doctor and his 
Council are pleaſed to ſay, That he has only Aſ- 
C ſerted the Doctrine of Non-Reſiftance in general 
« Terms, as it has been taught by the Apoſtles, the 
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« Homilies, and the Fathers of the Church in all 
« Ages: That in this Caſe, as in all other general 
« Propoſitions, Caſes of unavoidable Neceſſity, as 
« the Revolution undoubtedly was, are always under- 
4 ſtood to be excepted ; and that there is no other 
Difference between the Gentlemen of the Houle 
« of Commons and the Doctor, but Whether when 
« the general Rule of Obedience is taught, the 
e particular Exceptions which may be made out of 
te that Rule are always to be expreſs'd ; or, Whether 
« when the general Rule is laid down, the particu- 
« Jar Exceptions are not more properly to be under- 
&« ſtood or implied :” And upon this ground they 
have been very Elaborate, and have produced many 
Proofs to fatisfy your Lordſhips, that the Doctor's 
general Aſſertion of the utter Illegality of Reſiſtance 
to the Supreme Power upon any Pretence whatſoever, 
without mentioning any Exception, 1s warranted by 
the Doctrine of the Church, and by the Law of the 
Land. . | 

But, with great Submiſſion, all this Pains might 
have been ſpared : for 'tis plain that the Doctor is 
not Impeach'd for preaching a general Doctrine, 
and enforcing the general Duty of Obedience, but 
for preaching againſt an excepted Caſe, after he has 
ſtated the Exception. He 1s not Impeached for 
preaching the general Doctrine of Obedience, and 
the utter Illegality of Reſiſtance upon any Pretence 
whatſoever ; but becauſe, having firſt laid down the 
general Doctrine as true, without any Exception, he 
{tates the excepted Caſe, the Revolution, in exprels 

Terms, as an Objection; and then aſſumes the 
Conſideration of that excepted Caſe, denics there 
was any Reſiſtance in the Revolution; and aſſerts, 
that to impute Reſiſtance to the Revolution would 
caſt Black and Odious Colours upon it. This, my 
Lords, is not preaching the Doctrine of Non-Re- 
ſiſtance in the general Terms uſed by the Homilies, 
and the Fathers of the Church, where Caſes of Ne- 
ceſſity may be underſtood to be excepted by a Tacit 
Implication, as the Council have allowed ; but 1s 
preaching directly agai: the Reſiſtance at the Re- 
volution, which in the Courſe of this Debate has 
been all along admitted to be neceſſary and juſt, and 
can have no other Meaning, than to bring a Diſ- 
honour upon the Revolution, and an Odium upon 
thoſe great and illuſtrious Perſons, thoſe Friends 
to the Monarchy and the Church, that aſſiſted in 
bringing it about. For had the Doctor intended 


any thing elſe, he would have treated the Caſe of 


the Revolution in a different manner, and have 
given it the true and fair Anſwer; he would have 
laid, that the Reſiſtance at the Revolution was of 
Abſolute Neceſſity, and the only Means left to re- 
vive the Conſtitution ; and muſt be therefore taken 
as an excepted Caſe, and could never come within 
the Reach or Intention of the general Doctrine of 
the Church, But inſtead of this, he denies that there 
was any Reſiſtance in the Revolution, and repreſents 
it as a Scandal upon the Revolution to ſay there was 
any Reſiſtance in it; Thoſe, ſays he, are the greateſt 
Enemies to it, who caſt ſuch Black and Odious Colours 
upon it. | 

My Lords, if extraordinary Caſes, if Caſes of 
Neceſſity, which are implicitly Excepted, are not to 
be ſtated at the Time when the general Prohibition 
is inculcated, and it would be of dangerous Conſe- 
quence in this particular Inſtance of the Doctrine of 
Non-Reſiſtance, “ by picking Holes for the Subject 
“to creep out of his Allegiance” I ſubmit it to 
your Lordſhips Conſideration, whether ſtating an 
Excepted Cale, and then bringing it within the ge- 
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neral Prohibition, particularly in this Inſtance of the 
Revolution, muſt not have the ſame pernicious Con. 
ſequence : ** Does not this plainly ſhew what Spirit 


* the Doctor is of, and what he aims at?“ 

But your Lordſhips have been told, that What 
the Doctor aſſerts concerning the utter Illegality 
of Reſiſtance to the Supreme Power, can never be 
applied to the Revolution; for the Legillative, 
the King, Lords and Commons, is the Supreme 
„ Power; and there was no Reſiſtance to the Lords 
* and Commons, for they join'd with his late Ma- 
jeſty in bringing about the Revolution; the Re- 
ſiſtance was made only to that unfortunate Prince 
* who was then upon the Throne.” But 'tis plain 
from his applying the Illegality of Reſiſting the Su- 
preme Power to the Caſe of the Revolution, that he 
meant the Executive Power, which was then Re- 
ſiſted; and he utes Sovereign, and Prince, as Synony- 
mous Terms with the Supreme Power in other parts 
of the ſame Paragraph ot the Sermon; tor he ſpeaks 
of calling the Sovereign to Account, and of cancel- 
ling Allegiance at Pleaſure, which can be due only 
to the Prince; which ſhews, that the Prince only, 
and not the Legiſlature, can be underſtood by His 
Supreme Power, 

I ſhall not trouble your Lordſhips, to ſhew that 
the Reſiſtance uſed at the Revolution was conſiſtent 
with the Doctrine of the Church, and with the Law 
and Conſtitution of England : This is no Part of the 
Controverſy, and 1s not diſputed by the Council 
tor they agree ſuch Caſes to be excepted out of the 
General Rule, and profeſs to uſe the ſeveral Paſ- 
ſages that have been read to your Lordſhips, only to 
excuſe or extenuate the Doctor's Offence, and not to 
arraign the Juſtice of the Revolution ; and therefore 
I thall not enter into a particular Examination of 
them, but only obſerve, That if the Books, out of 
which theſe Paſſages were taken, were narrowly ex- 
amined, *tis poſſible ſome Expreſſions might be 
found, to ſhew that the Authors never intended 
that their General Rule ſhould extend to Caſes 
where the total Subverſion of a Government was 
aim*d at. For your Lordſhips muſt needs have 
obſerved, from the Uſe that has been made of 
the Book of a Learned Prelate, called A Vindi- 
cation of the Authority, Conſtitution and Laws of the 
Church and State of Scotland; Printed in 1673. that 
a perfect State of Truth is not altogether to be 
depended upon, from the Proofs that have been 
collected out of ſeveral Authors, and read to your 
Lordſhips; and that the Sincerity of the Collector 
is very much to be queſtioned : For that Book 
was produced to prove the Duty of Abſolute 
Submiſſion, and a Paſſage was read for that Pur- 
poſe; but when the Managers looked into the 
Book, they found another Paſſage, where the Au- 
thor ſtating the Caſe of Abuſes tending to a total 
Subverſion, allows, That in ſuch a Caſe, the Su- 
preme Power may be adminiſtred by another: 
Which ſhews, That this Reverend Prelate, who 
was ſo inſtrumental in the Revolution, did not 
act in Contradiction to his former Sentiments, (as 


was inſinuated, by citing this Treatiſe z) but was 


firm and conſtant to himſelf, when he embark'd in 
that Glorious Enterprize. 

Several Sermons that have been preached ſince 
the Revolution, have been likewiſe offered to your 
Lordſhips, to ſhew that the Doctrine of Non- Reſi- 
ſtance has been delivered in general Terms; but 


theſe can be of no Service in his Defence, for the 


Reaſons that have been given. Beſides, the Com- 
mons don't think themſelves concerned to enter in- 
to 
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to the Examination of private Opinions. And for 
thoſe that have been 33 by the Right Reve- 
rend Fathers of the Church now living, they are 
the beſt * * of their own Meaning; and I 
ſhould miſ-ſpend your Lordſhips Time, to enter in- 
to any Explication of them. The Doctor has appeal- 
ed to the Right Reverend Fathers of the Church ; 
to theſe Right Reverend Fathers we leave him ; 
not doubting but the Nation will be ſatisfied how 
much they are concerned for the Honour of the Re- 
volution, and the Security of the preſent Happy 
Eſtabliſhment under her Majeſty, by the juſt Judg- 
ment they will give upon this Occaſion, 

And as to the Laws of the Kingdom, there needs 
little to be ſaid, after what the Learned Gentleman 
who ſpoke laſt, has offered to your Lordſhips ; eſpe- 
cially ſince the Council for the Doctor have all of 
them own'd, That the General Expreſſions in the 
Laws don't extend to any ſuch Caſe as that of the 
Revolution, which no Municipal Law can be ſup- 
poſed to include. And if Doctor Sacheverel! had 
been ſatisfied with laying down the General Doc- 
trines of Obedience and Non-Reſiſtance, in the 
manner the Laws have done, the Commons had 
never given your Lordſhips this Trouble, *Tis his 
entring into the Debate of what is agreed by his 
own Council to be an Excepted Caſe, and his ar- 
raigning the Juſtice of the Revolution, (which has 
been already ſtared at large to your Lordſhips) that 
has given Occalion for the Proſecution upon this 
Article. 

Beſides this, there have been other Things ſaid 
in the Doctor's Bchalf. 

The Commons had alledged, That to ſhake the 
Juſtice of the Revolution, and the Validity of thoſe 
Acts of Parliament, by which Her Majeſty's Title 
to the Crown was declared, and the Succeſſion ſet- 
tled in the Proteſtant Line, was a Matter of the 
greateſt Conſequence, at a Time when the Heredi- 
tary Right to the Crown was conteſted ; and that 
the Friends of the Pretender could Advance his 
Intereſt upon no other Ground. But it has been 
urged for the Doctor, That he could never mean 
any Service to the Pretender; for he aſſerts the 
Hereditary Right to be in the Queen ; and that 
thoſe who deny Her Hereditary Right, are moſt 
like to bring in the Pretender. And by this An- 
ſwer, they inſinuate, That the Doctor has aſſerted an 
Hereditary Right in Her Majeſty ; and that thoſe 
who defend her Parliamentary Title, deny Her He- 
reditary Right. The Paſſage they cite for his aſſert- 
ing an Hereditary Right in Her Majeſty, is Pag. 2. 
where he calls Her Majeſty, The Good and Pious Re- 
lift of the Royal Family : And they argue, That if 


Her Majeſty be the Relict, and the only Prince of 


that Family left, ſhe muſt have the Hereditary Right 
of Courſe. | 
This Paſſage your Lordſhips cannot but obſerve, 
requires ſome Straining, to give it any Appearance 
of anſwering the Purpoſe to which they would ap- 
ly it; and after all, it can carry no ſuch Mean- 
ing : Her Majeſty is not the only Deſcendant of 
the Royal Family now in being; there are ſeveral 
Branches of it yet remaining; and I cannot be- 
lieve, that the 94 who uſe this Argument, 
intend to exclude the Illuſtrious Houſe of Hanover 
from being Part of it. In the next Place, they 
turn it upon the Commons, as if they denied the 
Hereditary Right (which they ſhall ever avow) 
when they aſſerted the Title by Act of Parliament. 
I ſubmit it to your Lordſhips, Whether any thing 
more * laid, than that the Hereditary Right 
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was conteſted ? And this is nototious to all the 


World is taken Notice of in our Oath of 
Abjuration, and was claimed Two Years ago, by 
the Pretender's Attempting an Invaſion. And in 
ſuch a Caſe, *cis certainly the Duty of every Sub- 
ject, to make good all the Fences which guard 
Her Majeſty's Title to the Crown. And my Lords, 
We have Reaſon to lay ſome Weight upon a Par- 
liamentary Title, ſince the Proteſtant Succeſſion en- 
tirely depends upon it; and to defend the Power 
of Parliament, to limit the Succeſſion of the Crown, 
ſince the Doctor has offered to your Lordſhips in 
Evidence a Decree of the Univerſity of Oxford, in the 
Year 1683, where is this Propoſition, vig. That 
eit is lawful to preclude the next Heir from his 
Right and Succeſſion to the Crown, was ſo- 
© lemnly condemned, as Falſe, Seditious and Im- 
„ pious :” Which I the rather take Notice of, be- 
cauſe the Doctor relies ſo much upon the Autho- 
rity of that Univerſity. But I muſt take Leave 
to ſay, That if the ſame Principle ſhould ſtill con- 
tinue to be taught, or to be believed in that Univer- 
firy, where ſo many of our Gentlemen receive their 
firſt Impreſſions, it muſt one Time or other involve 
us in Blood, and leave Poſterity in endleſs Diſ- 
putes about the Title to the Crown; and therefore 
*ris of the greateſt Conſequence to Her Majeſty, 
and the Security of Her Perſon and Government, 
the Continuance of the Succeſſion in the Proteſtant 
Line, and the Pcace and Happineſs of this King- 
dom, to maintain the Power of Parliament to ſet- 
tle the Succeſſion of the Crown ; which has been 
exerciſed in all Times, and frequently reſorted to 
by Her Majeſty's greateſt and wiſeſt Predeceſſors. 
This is not to make way for the Pretender, but to 
ſhew that he is effectually and legally excluded; 
and that Her Majeſty has not only the Hereditary 
Right, but the Sanction of an Act of Parliament, 
which has been always thought ſufficient to bind the 
Succeſſion to the Crown, and is the plain way to 
eſtabliſh ber Majeſty's Throne againſt all Attempts 
whatſoever, : | 

But your Lordſhips are told, That theſe Sermons 
were not preached with a ſeditious Intention; and 
that the or can never be ſuppoſed to have a 
Deſign to undermine the Government, by preach- 
ing up the utter Illegality of Reſiſtance. | 

This, My Lords, has indeed ſome ſhew of an 
Excuſe ; but if your Lordſhips conſider in what 
Manner he has applied his Doctrine of Non-Re- 
ſiſtance, and the Uſe he has made of it, toge- 
ther with the General Deſign of the Sermon, 
which is a virulent Invective throughout ; it will 
appear, that he could not take a more proper 

ourſe to incite the Pcople to Sedition, and to 
create Jealouſies and Diſcontents in the Kingdom. 
For, Firſt, he endeavours to ſhew, That it there 
was any Reſiftance in the Revolution, the Founda- 
tions of our preſent happy Settlement were laid ia 
an unlawful Force; becauſe ſuch Reſiſtance was, as 
he ſays, utterly illegal, odious, and unjuſtifiable. 
And having laid this Ground, he charges her Ma- 
jeſty, and thoſe in Authority under her, with a Ge- 
neral Male- Adminiſtration : And what Inference can 
the People make from ſuch Poſitions as theſe ; but 
that the Government they are under is ill founded, 
and therefore no Obedience is due to it; and ſince 
there is a general Miſmanagement in the whole Ad- 
miniſtration of the Executive Power, tis their Inte- 
reſt to get rid of it as ſoon as they can ? 

This, My Lords, is the plain Tendency of his 
whole Diſcourſe ; and * Intereſt is beſt ſerved 
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by ſuch Diſcourſes as theſe, whether that of her 
Majeſty, our moſt gracious Queen, or that of the 
Pretender, I ſubmit to your Lordſhips impartial 
Conſideration. 

My Lords, The Doctor will have no Reaſon to 
complain of being hardly uſed, in having his Inten- 
tions cenſured as ſeditious, if he conſiders what that 
great Prelate, my Lord Archbiſhop of York, has 
ſaid in the Sermon that has been produced in Evi- 
dence before your Lordſhips ; in which there is this 
Paragraph, viz. 

& They are the Factioue, they are the Setters up 
* or Abettors of Parties, who endeavour to deſtroy, 
or unſettle, or diſparage, or at leaſt to hurt and 
« weaken the Government and the Laws, as they 
are eſtabliſhed ; let the Principles upon which 
* they go, or the Pretences they make, be what 
they will. 

And if his ſeditious Intentions be apparent from 
theSermon, his having taken theOaths of Allegiance, 
his Signing the Aſſociation, and his taking the Ab- 
juration, are ſo many Aggravations of his Guilt, 

I have troubled your Lordihips a great while; 
but I can't forbear taking notice of one Thing, 
which the Doctor has complain*d of as a Hardſhip , 
I mean, that he has been proſecuted in this pub- 
lick Manner by an Impeachment, by which, he 
ſays, he ſhall have been abundantly puniſhed, tho? 
he ſhould have the Happineſs to be at laſt acquitted, 
But this Complaint is anſwered by his own Council, 
who acknowledge his Caſe to be a Cauſe of very 
great Moment ; and that the Points now under 
your Lordſhips Conſideration, are proper only to 
be ſettled in Parliament. And certainly, no other 
Courſe could have been ſo proper: For when the 
Foundations of the Government in Church and 
State are apparently ſtruck at, and undermined, un- 
der Pretence of Zeal for the Conſtitution ; when 
her Majeſty's Title to the Crown is endeavoured to 
be weaken'd, under the Colours of Obedience and 
Loyalty; when the Quiet and Repoſe of her Ma- 
jeſty's Proteſtant Subject: diſturb'd, under a pre- 
tended Zeal for the good of the Church; when 
the Safety of the Church is in the greateſt Dan- 
ger, from thoſe who declare the moſt affectionate 
Concern for her Welfare and Proſperity; when the 
Fathers of the Church are defamed, by thoſe who 
pretend the greateſt Reverence for the Epiſcopal 
Order; and when her Majeſty's happy Admini- 
{tration is publickly vilified and expoſed, in the 
moſt audacious and inſolent manner; where ſhould 
the Commons apply for Juſtice, but to this ſu- 
preme Judicature ? Or where could they expect an 
adequate Remedy to theſe great and growing Evils, 
but in full Parliament? b 

They have therefore brought this great Offender 
before your Lordſhips; and have the higheſt Satiſ- 
faction, in a full Aſſurance of your Lordſhips im- 
partial Judgment. 
Mr. Lechmere, Y Lords, the Gentlemen who 
? have now ſpoke before me, 
have gone through che Subſtance of the Reply. to 
this firſt Article : They have ſhewn to your Lord- 
ſhips the Weakneſs and Vanity of the Defence, 
which has been made to it; and have fully re- aſſerted 
this Part of our Charge, by which Doctor Sache ve- 
rell ſtands accuſed, in the Name of the Commons 
of Great Britain, of condemning the Neceſſary 
Means uſed to bring about the happy Revolution. 

Your Lordſhips Conſideration of this Branch of 
our Impeachment, and of what has been offered to 
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you in Maintenance of it, has, doubtleſs, created in 
your Minds an Impreſſion equal to its Weight, and 
to the many great Conſequences which depend up- 
on it: But we perſuade ourſelves, that When you 
reflect on the Nature and Method of the Defence 

*rwill more clearly diſcover to your Lordſhips and 
the World, how neceſſary a Taſk the Commons 
have taken on themſelves in this Proſecution ; of 
what high Concern it is to her Majeſty and her 
Government, and to our common Security, that 
this Fundamental Queſtion ſhould receive this pub. 
lick and folemn Diſcuſſion ; That the falſe Zeal 

which the diſguiſed Enemies of her Majeſty's Title 
have the Contidence to put on, by endeavouring to 


cover the worſt Deſigns, under the ſacred Names of 


God and Religion, and the ſtrongeſt Profeſſions of 
Loyalty and Allegiance, may be brought to the 
Teſt, and the true Foundations of the Safety of the 
Kingdom be underſtood and aſſerted. 

The Part aſſigned me in opening the Charge, 
leads me to take Notice of ſome Paſſages which 
have fallen from the Council; and tho' what I ſhall 
firſt mention, has been already obſerved and fully 
refuted, yet | muſt beg your Patience to reſume it 
a little. The Gentleman who began the Defence, 
ſaid, That 'twas inſiſted on the firſt Day of the 
Trial, That the Dofer had not only aſſerted the utter 

Jilegality of Reſiſtance on any Pretence what- 
5 ſoever , but that be had likewiſe declared 

himſelf, That the Revolution was not ſuch a 
Caſe as ought to be excepted out of his General Rule, 
and this he ſaid, he denied; and if ſuch an Ex- 
preſſion could be found in the Doctor's Sermon, he 
ſhould think no Puniſhment tos great for him. Your 
Lordſhips could not but obſerve the Argument 
which immediately followed: Tig one thing, ſays 
he, exprefly to affirm the Revolution is ſuch a Caſe 
as ought not to be excepted, and another thing not 
to make that Exception. You were told, indeed, in 
the Beginning of the ſame Diſcourſe, and afterwards 
by the Doctor himſelf, That his general Aſſertion 
of the utter Illegality of Reſiſtance on any Pretence 
whatſoever, did not relate to the Reſiſtance uſed to 
bring about the Revolution, it being applied to the 
Supreme Legiſlative Power, to which no Reſiſtance 
was then made, the Lords and Commons joining 
in it. This, my Lords, is a Meaning which the 
Doctor had not in view when he preached the Ser- 
mon ; for, by obſerving the Paſſages, you will find 
that the Words Supreme Power are no Part of the 
Aſſertion of the utter Illegality of Reſiſtance on any 
Pretence whatſoever. He doth, indeed, affirm un- 
conditional Obedience to the Supreme Power in all 
Things lawful, but the Illegality of Reſiſtance is in- 
definitely and univerſally affirm'd, and not reſtrain'd 
'Tis likewiſe evident, not 
only from his mentioning theCaſe of theRevolution, 


which was the Caſe of Reſiſtance to the King, as 
an Objection to his general Rule of the utter Ille- 


gality of Reſiſtance, but likewiſe from the ſubſe- 
quent Parts of the fame Paragraph, that the Non- 
Reſiſtance which he preached up, wasNon-Reſiſtance 


to the Supreme executive Power; and, indeed, this 
is ſtill more evident from the Fallacy of that, which 


is offered to induce your Lordſhips to think other- 
wiſe, it being undeniable, that the Lords and Com- 


mons did not join in that Reſiſtance, as part of the 


Legiſlative and Supreme Power, but as part of the 
collective Body of the Nation. This Subterfuge, 
frivolous as it is, being ſoon departed from, the 
Argument proceeded upon the Suppoſition, that the 
general Aſſertion in theSermon was to be Ng" 
0 
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of the Supreme executive Power. I return there- 
fore to the Objection as ſtated before, which being 
delivered with uncommon Oftenccon your Lord- 
ſhips will allow me to enter into the Examination 
of it. The Subjets Obligation to an unconditional 
Obedience to the Suprem: Power in all things Law- 
ful, and the utter Illegality of Reſiſtance on any Pre- 
tence whatſoever, is the Doctor's general Rule, which 
he affirms to be the Security of our Government, 
and the Belief of this tbe very Pillar on which it 
ſtands, Your ty may here obſerve, that the 
Doctor, in delivering his general Rule, has gone 
pretty much beyond that Apoſtle he would be 
thought to imitate : The Apoltle in general Terms 
enjoins the Duties of Obedience and Subjection to 
the higher Powers, not mentioning any Exception, 
when he lays down thoſe Precepts, The Doctor 
goes on, and his next Sentences contain a general 
Obſervation, That tho* his fundamental Doctrine 
was now become unfaſhionable and exploded, as a 
dangerous Tenet, inconſiſtent with the Rights, Li- 
berties, and Property of the People; yet, God be 
thanked, it ſtill continued to be the Doctrine both 
of Church and State: And then follow theſe Words, 
Our Adverſaries think they effetually ſtop our Mouths, 
and bave us ſure and unanſwerable on this Point, 
when they urge the Revolution of this Day in their 
Defence. No Body can doubt what Revolution the 
Doctor means, nor, that under the Term Revolu- 
tien, by which he expreſſes the Objection made to 
the general Rule of Non-Reſiſtance, he meant the 
Reſiſtance ſuppoſed to be made at that Revolution. 
This he ſtates, as the unanſwerable Objection made 
by his Ad verſaries to his Point, to his Rule of Non- 
Reſiſtance on any Pretence whatſoever. 

If your Lordſhips collect the Senſe of the Para- 
graph thus far, it will ſtand thus : Thoſe Perſons 
who explode abſolute Non-Reſiſtance to the Prince 
as a Tenet dangerous to Liberiy ; in Defence of 
that their Opinion, object to us, who avow this Tenet 
as the honourable and diſtinguiſhing Charatteriſtick 
of our Church, the Reſiſtance uſed to bring about 
the late happy Revolution, as an Exception out of 
our general Rule of Non-Reſiſtance. The Doctor 
having thus laid down his Rule in univerſal Terms, 
and expreſly taken Notice of the Caſe of the Revo- 
lution as an Objection raiſed againſt it by other 
People; your Lordſhips are next to conſider what 
becomes of this Objection; in what Manner is it 
treated by him, and what Judgment does he pals 
upon it? My Lords, The Doctor does not drop 
the Objection without conſidering it further; he is 
rot filent in the Matter; he doth not leave this as 
an Exception implied, and to be ſuppoſed by the gene- 
ral Rule ; he proceeds and argues expreſly upon it 
for two or three Sentences together: The Doctor's 
Expreſſions in this Reſpect alſo are not entirely a- 
„ere to thoſe of the Apoſtle. In the next Place, 

oth the Doctor yield the Objection to his Ad verſa- 
ries? Doth he allow the Reſiſtance uſed to bring a- 
bout the late happy Revolution to have been a law- 
ful Reſiſtance, and to be an Exception out of his 
N Rule? No, my Lords, juſt the contrary: 

e is ſo far from agreeing with his Adverſaries in 
this Point, or giving way to the Exception, that in 
Vindication of the Revolution, as he would be thought 
to ſpeak, he pronounces thoſe who make the Excep- 
tion, and contend for the Lawfulneſs of that Reſiſt- 
ance, to be Enemies to the Revolution ; and thatRe- 
ſiſtance, which the Commons aſſert to be the neceſſary 
Means by which it was brought about, he deſcribes 
to be * * Colours caſt upon the Revolution. In 
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his next Sentence he inſinuates, That there was no 
Reſiſtance in the Revolution, and to that End, miſ- 
repreſents his late Majeſty as having diſclaimed it ; 
and with the ſame Intent likewiſe, that the Parlia- 
ment ſet the Crown on his Head on no other Title 
than of the Vacancy of the Throne ; and ſtill the 
more effectually to delude hisHearers into the Belief 
of his general Aſſertion, groſly and ridiculouſly per- 
verts the Cenſure paſt by a future Parliament upon 
the Notion of Conqueſt, as 4 Condemnation of 
that Reſiſtance. Having thus conſidered this Ob- 
jection of the Revolution, and the following Parts 
of his Paragraph being Expreſſions of Triumph 
over his Adverſaries, whoſe Objection he would be 
ſuppoſed to have confuted, towards the Cloſe of it 
he uſes theſe Words, as his Concluſion and Judg- 
ment upon it: In ſhort, as the Engliſh Government 
can never be ſecure on any other Principles but ſtrictiy 
thoſe of the Church of England, /o he will be bold to 
ſay, &c. His general Rule of Non-Reſiſtance on 
any Pretence whatſoever he had before laid down as 
the Doctrine and Principle of the Church; which, 


after having conſidered the Caſe of the Revolution 


as an imaginary Exception to it, he re- aſſerts in 
thoſe Words. And what clearer Indication can your 
Lordſhips receive of the Doctor's Intention in his 
generalAſſertion ? Can your Lordſhips, or ariyBody 
that ſhall conſider the Tenor of that Part of his 
Diſcourſe, retain any Doubt whether he has plainly 
and fully declared himſelf, That the Reſiſtance uſed 
to bring about the late happy Revolution was odious 
and unjuſtifiable, and not to be excepted out of his 
Fundamental Rule of the Illegality of Reſiſtance on 
any Pretence whatſoever ? And, my Lords, Can it 
be ſaid that this Interpretation of his Diſcourſe is 
ſtrained and unnatural ? Is this Part of our Charge 
maintained by conjoining diſtant and independent Paſ- 
ſages ? Or is not the Connexion clear and neceſſary, 
and the Senſe we contend for, the only Senſe the 
Words can properly bear, in the moſt candid and 
genuine Interpretation of them ? The Gentleman, 
whoſeObjection from theBar I have been conſidering, 
ſaid, That it is one thing expreſly to affirm that the Re- 
volution is not to be excepted, and another thing not ta 
make that Exception. But tho' the Words of the Ser- 
mon are not an expreſs and literal Affirmation, yet 
if this Conſtruction appears to your Lordſhips to be 
neceſſary and certain, they will be taken by you to 
be an ample and undeniableDeclaration of his Mind; 
and this poor Shift, thus emphatically inſiſted on at 
the Bar, will amount to no more than what the 
Doctor had before ſaid in his Anſwer in plainer 
Words, That he had not maintained the Neceſſary 
Means to be Odious and Unjuſtifiable, becauſe he 
had not made uſe of thoſe very Words. 
The next Paſſage which I ſhall obſerve to your 
Lordſhips, fell from the Gentleman who ſpoke third 
in Defence of this Article; his Words were 
© theſe: I have been careful and exact in col- 
lecting them, One learnedGentleman, ſays 
« he, did obſerve, that there was an Original Con- 
tract; and that by that Contract, if the Executive 
Power invaded the reſt, that Contract was broke, 
and the People diſcharged from their Allegiance z 
but he did not think fit to take Notice when that 
Contract was made. I would fain know, whether 
it was before Magna Charta, or ſince; if it was 
before, it is much no mention was made of it 
there, for that has been always looked upon as 
the Great Charter of the Rights of the People. 
Was it before 25 Ed. 3 ? Then I would know, 
Whether that Contract, made before the 25 Ed. 3. 
5 KR 2 could 
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could ever diſcharge that Act which was made 
&« after it ? If it dpth diſcharge the Subject of their 
* Allegiancey I have never yet known it pleaded 
to any Indictment for High Treaſon upon that 
Act; and therefore, Till the Legiſlature ſhall de- 
« termine what that Contract is, and what Breach 
« of it ſhall diſcharge the Subjes of their Allegiance, 
I muſt take Leave to ſay, that Reſiſtance ſtands ſtill 
«© upon the Foot of the Statute of 25 Ed. 3. 

My Lords, the Nature and Conſequence of this 
Paſſage would bear a much more ample Confidera- 
tion, than my Time has allowed me to give it, or 
than may be fit to trouble your Lordſhips with on 
this Reply ; but I conceive a ſhort Notice of it, and 
of the near Relation it bears to the Matter now be- 
fore you in Judgment, may yield a pretty clear Diſ- 
covery and Explanation of the whole. But the Diſ- 
tance of Time ſince the opening of the Charge, and 
the many palpable Miſconſtructions which ſome of 
the Council have allow*d to themſelves, of what has 

been offered by ſome of us in behalf of the Commons, 
makes it neceſſary for me, even in this Particular, to 
remind your Lordſhips of the Connexion of the Diſ- 
courſe, out of which this Obſervation was raiſed, 
Your Lordſhips were acquainted, in opening the 
Charge, with how great Caution, and with what un- 
feigned Regard to her Majeſty and her Govern- 
ment, and to the Duty and Allegiance of Her Subjects 
the Commons made choice of the Words Neceſſary 
Means, to expreſs the Reſiſtance that was made uſe 
of to bring about the Revolution, and with the con- 
demning of which the Doctor is charged by this Ar- 
ticle ; not doubting, but that the Honour and Juſtice 
of that Reſiſtance, from the Neceſſity of that Caſe, 
and to which alone we have ſtrictly confined our 
ſelves, when duly conſidered, would confirm and 
ſtrengthen, and be underſtood to be, an effectual 
Security of the Allegiance of the Subject to the 


Crown of this Realm in every other Caſe, where there 


is not the ſame Neceſſity ; and that the Right of the 


People to Self- defence, and Preſervation of their 


Libertics by Reſiſtance, as their laſt Remedy, is the 
Reſult of a Caſe of ſuch Neceſſity only, and by 
which the Original Contract between King and 
People is broke. This was the Principle laid down 
and carried thro? all that was ſaid with reſpect to 
Allegiance, and on which Foundation, in the Name, 
and on the Behalf of all the Commons of Great Bri- 
tain, We aſſert and juſtify that Reſiſtance by which 
the late happy Revolution was brought about. When 
the Gentleman from the Bar endeavoured thus, in a 
ludicrous manner, to explode the Original Contract 
between the King and Peopſe, he muſt not be ſuppo- 
ſed to be ignorant, that thoſe very Woads are part of 
the Vote of the Abdication, the Vote of both Houſes 
of Parlizment, at the Time of the Revolution, ante- 
cedent to that Settlement of the Crown, on which 
Her Majeſty's Parliamentary Title and our preſent 
Eitabliſhment is founded. I have thought it neceſ- 
fary to tranſcribe that Proceeding from your Lord- 
ſhips Journals, now lying on your Table, and will 
ſtate it to you as I have taken it from thence, 
Upon the Twenty Ninth of January, 1688, A 


Meſjage was brought from the Commons by Mr. Hamp- 


den and others, who ſaid, The Commons taking into their 


Confideration the Slate of this Kingdom, had paſs'd a 


Vote, to which they deſired your Lordſhips Concurrence ; 
which Vote was as follows, Reſolved, That King James 
the Second having endeavoured to ſubvert theConſtitution 
of the Kingdom, by breaking the Original Contract be- 
. tween King and People; and by Advice of Jeſuits and 
other wicked Perſons, having violated the Fundamental 
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Laws of this Kingdom ; and having withdrawn himſelf 
out of this Kingdom, has abdicated the Government, and 
the Throne is become thereby Vacant. Your Lordſhips 
Houſe Reſolved it ſelf into a Committee of the whole 
Houle, and the Vote containing in it divers Parti- 
culars, upon the 3oth Day of January, was conſider- 
ed by Paragraphs ; the firſt of which was, Tha 
King James the Second baving endeavoured to ſubvert 
the Conſtitution of the Kingdom, by breaking the Origi- 
nal Contract between King and People: To which the 
Committee, and the Houſe afterwards, agreed with- 
out any Amendment. Now when it appears to 
your Lordſhips and the World, that breaking the 
Original Contract between King and People, were the 
Words made Choice of by that Houſe of Commons, 
with the greateſt Deliberation and Judgment, and 
approved of by your Lordſhips, in that firſt and 
fundamental Step made towards the Re-eſtabliſh- 
ment of the Government, which had received fo 
great a Shock from the evil Counſels which had 
been given to that unfortunate Prince, and that 
they are ſtated in that Vote as a Conſequence of his 
endeavouring to ſubvert the Conſtitution of the 
Kingdom; I need not ſay how much the Lawful- 
neſs of that Reſiſtance, which had been before 
made by the People, and which is now the imme- 
diate Queſtion, nay, how much the Juſtice of the 
Revolution it ſelf would be affected by a Condem- 
nation of that Poſition : And what Light doth it 
give to the Queſtion now before your Lordſhips, 
when at your Bar, in Defence of a Perſon accus'd 
by the Commons, for condemning the Neceflary 
Means which brought about the Revolution, you 
have heard that Original Contract, at that Time ſo 
ſolemnly declared to be a Fundamental Principle, 
publickly denied, ridicul'd, and endeavoured {in 
what Manner *tis eaſy to judge) to have been ex- 
ploded ? | ; 
My Lords, the Truth of that Poſition has its 
Foundation in the Nature and Eſſence of the Conſti- 
tution of our Government, and it will ſtand ſo long 
as this remains; and the Sanction it has received 
from your Lordſhips, and from that Houſe of Com- 
mons, who had with ſo much Wiſdom and Bravery 
aſſerted the Rights of the Kingdom in that extraor- 
dinary Juncture, and who, purſuant to that Reſolu- 
tion, ſettled the Crown upon Her Sacred Majeſty, 
ought to render it indiſputable, ſo long at leaſt as 
that Eſtabliſhment is preſerved to us. But yet, 
could I think it ſeaſonable to enter into it, to conſider 
more particularly the Nature of our Government, to 
draw together ſome of the many inconteſtable Evi- 
dences of its Original Freedom, to conſider the Na- 
ture, Antiquity and Hiſtory of the Coronation- Oath, 
and the Oath of Allegiance, and the mutual Obliga- 
tions and Conſequences ariſing from them to the 
Prince and People : Was I to go over the ſeveral 
Branches that make up the ancient Frame of our 
Government, and which ſpeak and expreſs a Con- 
ſent and Compact between the Prince and People in 
their Inſtitution 3 and was I to obſerve that inſepara- 
ble Relation and equal Security which-they import 
between the Crown and the Subject, and which are 
ſo many infallible Tokens of Original Conſent ſtampt 
upon them; the Truth and Certainty of that Poſi- 
tion of an Original Contract between the King and 


People, might be laid down to your Lordſhips in de- 


monſtrative Terms. The Gentleman that rais'd this 
Obſervation, ſoon afterwards, in the ſame Diſcourſe, 
ſupposd, That by the Original Contract, the Ori- 

inal Conſtitution was meant; how ſtrictly proper 


that Manner of ſpeaking might be found to be, I will 


nor * 
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not now determine; yet thus much may with Cer- 
tainty be concluded, That the deny ing the Original 
Contract, is not only to diſavow the whole Proceed- 
ing at the Time of the Revolution, but to renounce 
the Conſtitution it ſelf, to diſclaim thoſe many and 
undeniable Proofs and Teſtimonies of it, which al- 
moſt every Part of our Hiſtory, our Records, and 
Memorials of Antiquity, will furniſh : To deny the 
Original Contract of Government, is to contradict 
and condemn the Voice and Tenor of all our Laws, 
of every Act of the Supreme Legiſlative Power, the 
Force and Efficacy of which exiſts upon the Conſent 
of the Crown, Lords, and Commons, and are there- 
fore ſo many laſting and unerring Proofs of that, as 
the Original Foundation of that Supreme Power ; 
*ris not only to oppoſe the conſtant Jud ment of all 
learned Men, who have underitood and wrote im- 
partially of our Government, but even the Senſe 
of many of thoſe Writings which have been pro- 
duced and read to you in the Doctor's Defence, and 
more particularly that of the judicious Mr, Hooker : 
To deny and condemn the Original Contract be- 
tween King and People, what other Conſequen- 
ces could it produce, than to unhinge the Govern- 
ment, and to deſtroy that excellent Ballance of 
Power, which is ſecured by it, and by which it has 
been ſo long preſerved ? It muſt weaken the ancient 
and ju!t Prerogatives of the Crown, ſubvert the 
Foundations of your Lordſhips Legiſlative and Ju- 
dicial Powers, render the Parliamentary Rights of 
the Commons precarigus and uncertain, and termi- 
nate at length, in that abſurd, yet dangerous Opi- 
nion, of the Patriarchal Right, which, when joined 
together with the Doctrines of abſolute and unlimited 
Non- Reſiſtance, and unconditional Obedience of 
the Subject to their Prince, compleats that fatal 
Syſtem, which has been, of late, fo much contended 
tor, towards the enſlaving Mankind. 

But your Lordſhips will conſider further, what 
Uſe and Application was made of this Paſſage by 
the Council; his Concluſion was, That till the Le- 
gillature had determined what the Contract was, and 
what Breach of it ſhall diſcharge the Subjects of their 
Allegiance, he took leave to ſay, that Refiſtance ſtill 
ſtood upon the Foot of 25 E. 3. 

My Lords, we ſtand here entruſted to maintain 
the Cha e contained in our Article, to aſſert the 
Juſtice of that Reſiſtance only, which brought about 
the late happy Revolution; and that being the Re- 
ſiſtance in 2 and to which alone we have 
apply*d our ſelves, and in Support of which the O- 
riginal Contract was mentioned; what is the plain 
Engliſb of this Inference drawn from the denial of 
it ? Does it not amount to an open and poſitive De- 
claration from the Mouth of Dr. SacheverelPs Coun- 
cil, That that Reſiſtance which was the neceſſary 
Means us'd to bring about the late happy Revolution, 
inſtead of being an Honourable and Lawful Reſiſ- 
tance, was an Actof Rebellion and High Treaſon? 

Having conſidered theſe Particulars, I beg your 
Indulgence to make a few Obſervations on the Na- 
ture and Method of the Defence to this Article : 
Your Lordſhips will remember, tho? it ſeems to have 
been totally forgot on the Priſoner's Part, that the 
Maintenance of this Article has not reſted on the 
Doctor's general Aſſertion alone, but upon the fol- 
lowing Paſſages, now ſtated to you; from whence 
we have undertaken to convince your Lordſhips, 
that Dr. Sacheverell has apply'd that general Rule of 
Non · Reſiſtance to the particular Caſe of the Revo- 
lution 3 and this having rendered the Independent 
Conſideration of the general Aﬀertion wholly im- 
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material, when you afterwards heard the Admiſſions 
that were made by the Council, of the Legality of 
the Reſiſtance uſed to bring about the Revolution, 
your Lordſhips might reaſonably have expected, that 
the only x 2 remaining on this Article would 
have been, How far thoſe ſubſequent Paſſages of the 
Sermon did evince the Intent of the general Aſſer- 
tion? But tho? the Queſtion has been thus plainly 
ſtared and maintained, and the Method of the Doc- 
tor's Vindication thus clearly pointed out to him, 
yet how little has been ſaid? How little Notice has 
been taken of this, which was his proper Defence ? 
The Gentleman who began the Defence has, indeed, 
denied the Charge of this Article; the Force of that, 
and of his Argument which followed, have been 
conſidered : but if your Lordſhips ſhall not think fit 
to accept the ſingle Attempt as ſufficient to acquit 
the Priſoner, (together with a nervous Obſervation 
of the Interpoſition of ſome Lines between the ge- 
neral Aſſertion, and that Sentence wherein the Re- 
volution is named) how much will your Lordſhips 
find, throughout that long and labour'd Harangue, 
that can be judged by you at all material to the true 
8 before you? For tho? the general Doctrine 
of Non-Refiſtance, the Doctrine of the Church 
of England, as ſtated in her Homilies, or elſe- 
where delivered, by which the general Duty of Sub- 
jccts to the Higher Powers is taught, be owned to 
be, as unqueſtionably it is, a godly and wholeſome 
Doctrine; tho? this general Doctrine has been con- 
ſtantly inculcated by the Reverend Fathers of the 
Church, dead and living, and preached by them as 
a Preſervative againſt the Popith Doctrine of depo- 
ſing Princes, and as the ordinary Rule of Obedience; 
and, tho' the ſame Doctrine has been preached. 
maintained and avowed by our moſt Orthodox and 
Able Divines from the Time of the Reformation; 
and, how Innocent a Man ſocver Doctor Sacheverell 
had been, if, with an honeſt and well. meant Zeal, 
he had preached the ſame Doctrine, in the ſame gene- 
ral Terms, in which he found it delivered by the 
Apoſtles of Chriſt, as taught by the Homilies, and 
the Reverend Fathers of our Church, and, in Imita- 
tion of thoſe great Examples, had only preſs'd the 
General Duty of Obedience, and the Illegality of 
Reſiſtance, without taking Notice of any Exception ; 
et, what Excuſe can be derived, to the Matter now 
in queſtion, from ſuch Conſiderations as theſe, in 
favour of the Doctor, who has not only aſſerted the 
general Rule in Terms of the greateſt Latitude, bur 
has expreſly mentionꝰd and difallow'd the Exception 
of the Reſiſtance, which brought about the Revolu- 
tion ? and whatever is the Language of our Laws, 
Repealed or in Force, wherein the ſame general Duty 
of Subjects is ſtated, and the Rule laid down to them, 
as Neceſſary and Fundamental for the Safety of the 
Crown and Government, and the Peace of the King- 
dom, and which are meant to enforce and ſecure their 
Civil Obedience in ordinary Caſes, (but which no 
body will fay can be conſtrued to extend to the Caſe 
of a People threatened by their Prince with total. 
Deſtruction, the utter Subverſion of their Laws, and 
the Loſs of their Religion and Liberties, to a Caſe 
of the laſt Neceſſity, ſuch a Caſe as the Revolution 
was,) yet no Uſe can poſſibly be made of ſuch De- 
clarations in our Acts of Parliament to juſtify the 
Doctor, who by his general A ſſertion, has not only 
out- gone even thoſe general Declarations, but has un- 
deniably applied it in Condemnation of the Caſe of 
the Revolution, which is the Charge of this Article. 
Your Lordſhips will allow me to obſerve yet a lit- 
tle farther : The Nature of this Article appearing 
t 
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to every Body to be of that near Concern to Her 
Majeſty and her Government, you have, indeed, 
heard very warm and pathetick Expreſſions of Loy- 
alty, of very tender and dutiful Regard to Her 
Majeſty's Title, and much Lahour and Vehemence 
was uſed to perſuade your Lordſhips into a Belief 
of this: But yet, your Lordſhips could not but ob- 
ſerve, where the real Streſs and Force of the Argu- 
ment was placed, and where it center'd at laſt; 
your Lordſhips will fird, the great Effort was made 
to eſtabliſh the general Doctrine of Non- Reſiſtance, 
to inculcate this, in Terms of the largeſt Extent, 
in the ſame univerſa! Terms, wherein the Doctor 
has delivered it, and than which I am at a Loſs to 
find Words that can extend it further: If your 
Lordſhips ſhould think fit to look back, with par- 
ticular Exa&neſs, upon the ſeveral Diſcourſes which 
have been made from the Bar on this Article, and, 
for your more accurate Judgment, ſhall think pro- 
per to lay them together, and obſerve their Con- 
ſiſtency; and if from ſuch an Examination, you 


ſhould ſee Cauſe to compare that which was firſt 


delivered, with that which was afterwards /poſe 
by the Doctor himſelf, (for, my Lords, between 
them the Reſemblance ſeems to be the neareſt, and 
the Difference between them in the Notions of Allegiance 
but very ſmall,) your Lordſhips may perhaps, in 
a great Meaſure, collc&t from thence the true Ge- 
nius of this Defence. Your Lordſhips will obſerve, 
in how different a Manner, with what diitcrent 
Zeal, the main Points in Agitation have been 
handled by them; Iwan, the Juſtice of the Re- 
ſiſtance, which brought about the Revolution, and 
the general Doctrine of Non-Refiſtance, It has al- 
ready been obſerve! to you, that the Doctor him- 


ſelf made no Admiſſions concerning the Lawtul- 


neſs of that Reſiſtance, but has u/ed Expreſſions of 
due Regard to the Proteſtant Succeſſion z The Gen- 
tleman, who open'd the Defence, it being, it ſeems, 
of no Conſequence to the preſent Occaſion, came to 
no Declaration in this Point of the Proteſtant Suc- 
ceſſion; But, as to the Honour and Juſtice of the 
Revolution, his Approa: es are nearer: He has 
acquainted your Lordſhips, That there is nothing 
further from cur Hearts, nor any Thing leſs Neceſſary 
for car Defence, than for us to call in Queſtion the Fu- 
ice of the Revolution. At another Time, he delivered 
himſelf in general Terms: Such a Caſe, (that is a Caſe 
of Neceſſity, a Caſe never to be mentioned, but to 
be ſuppoſed and implied) ihe Revolution was: But, in 
other Parts of the ſame Diſcourſe, the Expreſſions 
even concerning the Revolution will be found to be 
more reſerv'd and wary, and always ſoften'd with 
ſome ſaving Particle : Thus ſhy and tender at the 
beſt, have the Admiſſions been from Two Diſcourſes, 
of the Lawfulneſs of that Reſiſtance which brought 
about the late Happy Revolution: Burt as for the 
Doctrine of Abſolute, Unlimited Non-Reſiſtance, by 
which, if it be not an Erroneous Doctrine, the Juſ- 
tice of the Reſiſtance, which was the neceſſary Means 
thit brought about the Revolution, (and in purſu- 
ance of which, the Crown was ſettled on Her Ma- 
jeſty and the Proteſtant Line) muſt for ever remain 
condemn'd. What Fervency and Copiouſneſs of 
Exprefſion was uſed to c{tabliſh that? What Cau- 
tions have appear*d to guard and ſecure this Doctrine 
as inviolable? How often, and with what Zeal was 
it inculcated, that the general Doctrine, was that 
Doctrine which alone was to be preached and 
preſſed ? The Exception, The Caſe of Neceſſity, the 
Caſe of the Revolution, the only Caſe contended for, 
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was not fit to be mentioned: The DoQor's general 
Rule was that alone, which was proper to be incul. 
cated and believed ; the excepted Caſe never to be 
ſtared, but to be ſuppos'd or imply*d, and 20 le let 
to juſtify it ſelf 

My Lords, How comes it to paſs, that fo little 
Concern has been ſhewn, in the Courſe of this De. 
bate from the Bar, to that which was the proper 
Defence of the Criminal, to clear the Paſſages of 
his Sermon from the noxious Meaning they had 
been ſhewn to bear? How comes it to paſs, that the 
Honour and Juſtice of the Revolution is thus ten- 
derly acknowledged; but yet all that has been ſaid 
to ſupport it, has by this Gentleman been endea- 
voured to be enervated, and at the ſame Time the 
extremeſt Zeal ſhewn to eſtabliſh the general Poſi- 
tion, tho* altogether immaterial ? PII once more 
venture at a charitable Reconciliation of thoſe ſeeming 
Inconſſtencies: Upon a very ſtrict and minute Re- 
collection, your Lordſhips will find that tbe Re- 
fitance, the Neceſſary Means uſed to bring about 
the Revolution, 1s never once acknowledged in that 
firſt Diſcourſe, in plain and expreſs Terms : The 
Caſe of Neceſſity in general, the Caſe of the Revolu- 
tion, was ſo ambiguouſly ſpoke of, and ſo ſkilfully gi- 
ven up, that, by the kind Help of ſeme happy Diſtincdtion, 
when the Seaſon is proper, *twill be eaſy to retrieve it. 
Tho* your Lordſhips may remember ſome plauſible 
Expreſſions concerning the Juſtice of the Revolution, 
yet you will ind the real Concluſions of the Diſcourſe 
tcr:d ro condemn it; and ſuch remarkable Inſtances 
choſen, ſuch as the Caſe of the Two Spencers, which, 
being applied to the Cale of the Revolution, repreſent 
its Principles damnable, its Conſequences deteſtable, 
and the Aſſertors of it deſerving Baniſhment ; Your 
Lordſhips will find the Argument ſo well adjuſted to 
the main Paint in view, toeſtabliſh the ſaviſb Doctrine 
of Ab/o/ute, Unlimited, Non-BReſiſtance, that, if the worſt 
ſhould happen, even that againſt which we are now 
contending, tae judicious Reſerves that Gentleman 
has uſed on the Point in Queſtion, and the real 
Service he may be thought to have done to that 
flaviſh Doctrine, may, in due Time, raiſe a Merit in 
Favour of all its Conſequences, 

But, as an undeniable Evidence of a ſincere Affection 
to the Caſe of Neceſlity, the Caſe of the Revolution, 
let me put your Lordſhips in mind of the Paſſage 
quoted from Mr. Pym in his Declaration againſt Do- 
ctor Manwaring : The Doctrine preached in thoſe 
Days, and for which he was impeached by the Com- 
mons, was, the attributing an Abſolute Power to the 
King over the Property of the Subject, tho' with ſome 
deceitful Limitations, as that of extreme and urgent 
Neceſſity. Mr. Pym had ſhewn the Vanity and 
Fruitleſſneſs of that Limitation, it being left to the 
Prince to determine what is an urgent and preſſing 
Neceflity : And to repreſent the Danger of ſuch a 
Caſe, of allowing any Exception upon any Pretence, 
even that of extreme Neceſſity, he cites the Charter 
of Lewis X. of France to the Dutchy of Normandy, 
wherein that Prince having acknowledged the Fran- 
chiſes of the Dutchy, and granted to them, that 
for ever altcrwards they ſhould be free from all Ex- 
actions from him and his Succeſſors, theſe Words 
followed, unleſs great Neceſſity required : which ſmall 
Exception, Mr. Pym obſerved, had in Time devoured 
all their Immunities. Mr, Pym, in that Speech, argu- 
ing againſt the Poſition advanc'd by Doctor Manwa- 


ring, condemns the leaſt Pretence of any Exception : 


The Gentleman, who quoted this Paſſage from him, 
having endeavoured to eſtabliſh his general Doctrine 
of 
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of Abſolute Non-Reſiſtance, the Doctrine preached 
by Dr. Sacheverell, and having ſhewn the Danger of 
mentioning any Exception to it, even that of the Caſe 
of Neceſſity, and ſuch a Caſe, he had before told your 
Lordſhips, the Revolution was, concludes from that 
Inſtance, that ſuch Exceptions would in Time devour 
all Allegiance. This, my Lords, hath been the 
Method, theſe have been the Arguments uſed to ac- 

uit the Doctor, to ſhew the Innocence of his Inten- 
tion, and that there was no Deſign either in his 
Sermon, or his Defence, to condemn the Reſiſtance, 
the neceſſary Means which brought about the late 
Happy Revolution ; and from theſe Obſervations 
you may poſſibly diſcern the Conſiſtency of the whole 
Defence. I beg leave only 4 turn the Caſe, to ſup- 
poſe a Caſe of a real Defign to condemn the late 
glorious Revolution, and all the happy Conſequences 
of it: At a Time, when expreſs Declarations of 
ſuch a wicked and traitorous Intention may not be 
judged proper ; at a Time when ſome plauſible Ex- 
preſſions of the Juſtice of it, may be thought Uſeful 
and Neceſſary ; and, at ſuch a Time, let the Illegality 
of Reſiſtance on any Pretence whatſoever,” be laid 
down and enforced in its utmoſt Extent ; let the 
Danger of ſtating or mentioning any Exception to 
it, be ſtrongly inculcated ; let the Juſtice of the Ex- 
ception, even of the Caſe of Neceſſity, ſuch a Caſe 
as the Revolution was, be illuſtrated by an Inſtance, 
wherein *tis expreſly condemned; and, May it not 
be ſaid, *Tis eaſy to diſcern what Spirit fuch a Perſon 
is of, of what Party he is, what he aims at, and what 
he intends ; that he has not been ſpeaking in Defence of 
the late Revolution, can't be look'd upon to have been 
arguing for it, and to ſhew the Fuſtice of it, but was co- 
vering the Treaſon of bis Heart and under Pretence of 
juſtifying one Revolution, was labouring to bring about 
another : But, what vain Imaginations muſt poſſeſs 
thoſe Minds, which can flatter themſclves into a Be- 
lief, that, even whilſt they are maintaining Principles 
that tend moſt certainly to undermine the Founda- 
tion of Her Majeſty's Government, and the Prote- 
ſtant Succeſſion, the molt ſolemn Proteſtations out of 
the ſame Mouth, and in the ſame Breath, ſhould paſs 
for an Atonement with your Lordſhips, or give Sa- 
tisfaction to any that hear them? 

My Lords, Your Lordſhips will conſider the evi- 
dent and neceſſary 'Tendency of the Doctrines, which 
have been preached by the Priſoner, and have been 
again aſſerted, though not openly avowed, in their 
full Extent and Conſequence, in Defence of this 
Article. The Doctrine of ib/olute Non- Reſtance, 
the condemning the Original Contract, renouncing 
the ancient Legal Conſtitution of the Government, 
which is our Title to our Liberties, are Poſitions, 
which can have no better Tendency, than to ſhake 
the preſent Settlement of the Crown, and our pre- 
ſent Eſtabliſhment, and to make way for the Pre- 
tence of a Natural and Divine Right of Succeſſion : 
Are not thoſe the Principles taught, and avowed by 
Papiſts and Nonjurors, and whereon their Hopes are 
founded? And are they more Wholeſome, or leſs 
Dangerous, when they fall from the Mouth, or 
drop from the Pen of the Priſoner, or are aſſerted 
in his Defence, tho* gilded over with ſpecious Pre- 
rences, and under che Umbrage of a true Son of the 
Church? If theſe Doctrines of Unlimited Non- 
Reſiſtance, of a ſole Hereditary and Divine Right 
of Succeſſion to the Crown, are the very Doctrines, 
on the Belief of which, the profeſſed Enemics of Her 
Majeſty and Her Government, inviolably engage 
themſelves againſt Her Title, and againſt the Prote- 
ſtant Succeſſion ; If thefe are the Tenets, by which 
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oy openly condemn the late Glorious Revolution, 
and all its Conſequences: From which Part of this 
Defence can your Lordſhips collect the Innocence 
of the Priſoner ? By what way of Reaſoning can it 
be concluded, that the ſame Opinions, embraced by 
this Gentleman, do not inevitably engage him in the 
ſame Intereſt ? 


Sir Peter King. M Y Lords, It is my Part to 

Reply to the Anſwer that 
has been given by the Doctor, to the Charge of the 
Commons of Great Britain, with Relation to the 
Second Article. When I was entruſted by the 
Commons to manage this Part of the Charge, I both 
quoted and read the Paſſages of the Sermon, to 
make good that Charge; I did not deſire that any 
Thing ſhould be taken upon Truſt, nor any Thing 
received againſt him, but what appeared from his 
plain expreſs Words, or by clear, neceſſary and un- 
avoidable Conſequence, Indeed, after the whole 
Sermon had been read by the Clerk, I thought it 
too great a Trouble to your Lordſhips, to have the 
Clerk read over the particular Paſſages again at the 
Table, and therefore I read them my ſelf, truly and 
fairly, as they were in his Sermon ; and if I had 
done otherwiſe, the Doctor and his Council would 
have ſet me right. I agree with the Doctor and his 
Council, that in a Caſe of this Nature, and I will 
fay further, in all Caſes whatſoever relating to 
Crimes, the Charge muſt be maintained by politive 
plain Words, or neceflary and unavoidable Infe- 
rence, ſuch as no reaſonable Man can withſtand the 
Light of, And therefore, if there was nothing in 


this Caſe but dark Hints, ſtrain'd Innuendo's, and 


forc'd Conſtructions, I am ſure, neither the Com- 
mons of Great Britain, nor my ſelf, would appear 
before your Lordſhips with an Attempt to make out 
a Charge of this Nature; if it is not proved by 
plain, poſitive and expreſs Words, or neceffary and 
unavoidable Inference, I am ſure your Lordſhips 
will never convict him; becauſe it would not be 
uſt and right ſo to do, It is a perverting of Com- 
mon Juſtice to condemn a Perſon without plain and 
direct Proof; therefore what we repreſent to your 
Lordſhips is, that by plain and clear Paſſages in his 
Sermon, he is guilty of the Charge in the Second 
Article, of maintaining, That the Toleration granted 
by Law is unreaſonable, and the Allowance of it un- 
warrantable; and that he is a falſe Brother with Re- 
lation to God, Religion, or the Church, who defends 
Toleration, and Liberty of Conſcience, | 
When the Doctor put in his Anſwer to this Ar- 
ticle, he had not found out that there was a Tolera- 
tion granted by Law to the Diſſenters; but his 
Council have now found it out, and they do agree, 
that there is a Toleration granted by Law, and that 
it is that Indulgence which is contained in the Act 
made in the Time of the late King and Queen; but 
they inſiſt at the ſame time, that the Doctor in 
his Sermon has not condemned or cenſured that To- 
leration; they ſay he has condemned a Toleration, 
but they inſinuate there are two Tolerations men- 
tioned in his Sermon, the one a Toleration granted 


by Law, which he allows and approves of; and the 


other a general unlimited Toleration, which they 
admit he does condemn ; ſo that we are now agreed 
upon the Word Toleration, and they do admit that 
he doth in his Sermon Cenſure and Condemn a To- 
leration : but, ſay they, it is not the Toleration 
granted by Law, becauſe he took Care in his Ser- 
mon that his general Expreſſions ſhould not be mil- 
conſtru'd, and put in this expreſs Caution in the 
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20th Page : I would not be here miſunderſtood, as if 
J intended to caſt the leaſt invidious Reflection upon 
that Indulgence the Government has condeſcended to 
give em, which I am ſure all thoſe that wiſh well to 
our Church, are ready to grant to Conſciences truly 


ſcrupulous; let them enjoy it in the full Limits the 


Law has preſcribed. This, they ſay, is an expreſs 
and full Declaration of his Meaning, that he is not 
againſt the particular Toleration granted by Law ; 
and therefore all thoſe other Paſſages in his Sermon 
condemning Toleration, are to be applied to a gene- 
ral Toleration, and not the particular Legal one. 
When I made out this Charge, I mentioned this 
Caution of the Doctor's, but at the ſame Time ſub- 
mitted it, whether ſuch a general Expreſſion as that 
is, could ſcreen him from other plain Paſſages in 
which he has condemned the Tolcration; if in other 
Places he has condemned it, this Caution is but 
Preteſiatio contra faftum ; an oblique Defamation 
may be as criminal as a direct one: In the common 
Caſes of Scandal, if I obliquely defame another, and 
deſcribe him fo, that it is impoſſible but every one 
muſt know him, it is no Excuſe that I do not po- 
fitively accuſe him; ſo that the Queſtion will be, 


whether the Doctor has not in the other Paſſages 


cited againſt him, plainly cenſured and condemned 
the Tolcration granted by Law. 

The firit Paſſage cited vut of his Sermon, to prove 
this Charge upon him, was in the 10th Page; I 
trouble your Lotdſhips with reading it again, that 
I may be ſure to do him no Injury; the Words are, 
So that in all thoſe Caſes before mentioned, whoſoever 
preſumes to innovate, alter, or miſrepreſent any Point 
in the Articles of the Faith of our Church, ought to be 
arraigned as a Traytor to our State; Heterodoxy in the 
Do#trines of the one, naturally producing, and almoſt 
neceſſarily inferring Rebellion and High Treajon in the 
other, and conſequently a Crime that concerns the Civil 
Magiſtrate as much to puniſh and reſtrain, as the Ec- 
clefiaſtical. 

The former Part is relative to what went before ; 
the latter Part is a genera! A ſſertion, that Heterodoxy 
in the Dettrines of the Church infers Rebellion and 
Hiph Treaſon in the State. 

The relative Part of thisClauſe hasRelation to the 
ſeveral Doctt ines mentioned before; among which, 
one of the Caſes and Inſtances of falſe Brother hood is, 
the affirming that the Divine Aroſtolical Inſtitution of E- 
piſcopacy is aNove!Dottrine, not ſufficiently warranted 
byScripture ; whoever affirms this, is guilty of an Innova- 
tion or Alteration of the Articles of our Church. Now the 
Diſſenters of all Sorts univerſally hold this Propoſiti- 
on, and they are exempted from ſubſcribing the 36th 
Article, which aſſerts Epiſcopacy : But, faith the 
Doctor, tho? they are exempted, yet wholoever aſ- 
ſerts this Propoſition, is to be puniſhed as a Traytor 
to the State, as well as an Enemy to the Church. 

The Learned Civilian of Council for the Doctor 


ſays, that the reading the whole Paſſage will ſhow, 


that it was not intended for the Diſſenters, but for 
one in Holy Orders ; that if ſuch an one ſhould 
maintain this Doctrine, he would be an Apoſtate from 
his own Order; now this Allegation is true, as it 
ſtands in Page 83 abſolutely conſidered in itſelf, it 
is there applied to one in Holy Orders; but as it 
ſtands in Relation to this Clauſe in Page 10, it is a 
general Aſſertion, that «whoſoever innovates, or alters 
that Article of the Church, which the Diſſenters do, 
ought to be arraigned as a Traytor to the State. 
Another Anſwer that hath been given hereto, is, 
That the Doctor there means thoſe who are for In- 
novations and Alterations in Matters of Faith ; 


which can't reſpe& the Diſſenters or their Tolera- 
tion, becauſe the Diſſenters agree with the Church 
in Matters of Faith, and differ only in Matters of 
Diſcipline. But if you give this Turn to ir, it al- 
ters the Senſe and Meaning of the Doctor; for he is 
not ſpeaking here of Matters of Faith, in Contradi- 
ſtinction ro Matters of Diſcipline, but he is ſpeak- 
ing in general of the Articles of Faith of our Church; 
whoever preſumes in any of the Caſes before mentioned 
to innovate, alter, or miſrepreſent any Point in the 
Articles of the Faith of our Church, ought to be ar- 
raigned as a Traylor to the State, Now what are the 
Articles of the Faith of our Church ? Are they not 
the Thirty Nine Articles? Are not they the Ar- 
ticles of the Faith and Religion of the Church ? 
Doth not the Thirty Sixth Canon expreſly require 
the Clergy to ſubſcribe willingly, and ex anime, 
that all and every the Articles of Religion, being in 
Number Thirty Nine, are agreeable to the Word 
of God ? Now it the Thirty Nine Articles be the 
Articles of Faith of our Church, and the Diſſenters 
diſbelieve the Thirty Sixth Article; and if for that 
Innovation or Alteration they are to be arraign'd as 
Traytors to the State, what then is become of the 
Toleration, that exempts them from the Penalties, 
and from ſubſcribing the ſaid Thirty Sixth Article? 
As to the general Propoſition immediately fol ow- 
ing in the ſame Clauſe, viz. Heterodoxy in the Do- 
Arine of the one, naturally producing, and almaſt ne- 
ceſſariiy inferring Rebellion and High Treaſon in the 
0:ver, and conſequently a Crime that concerns the Civil 
Magiſtrate as much to puniſh and reſtrain, as the 
Ecclefiaſtical : I don't remember that any Anſwer 
whatioever was given to it by the Doctor or his 
Council. And I pray your Lordſhips caſt your 
Eyes on this, and ſee here is an Affirmation, that 
any different Opinion in any of the Articles of the 
Church, is a Crime againſt the State. Now all 
the Diſſenters are exempted by the Act of Toleration 
from ſubſcribing Three Articles and an half, others 
from Four and an half, and others from all. And 
when this Act grants them all theſe Exemptions, 
ſhall ic be affirmed that this Heterodoxy allowed by 
that Act is High Treaſon and Rebellion, and that 
they ought to be arraigned as Traytors ? I ſubmit 
to every one's Judgment, whether any Thing can 
be more plain againſt the Toleration than this, 
The next Paſſage cited out of his Sermon, to 
prove the Charge of the Second Article, is in the 
16th and 17th Pages: What could not be gained by 
Comprehenſion and Toleration, muſt be brought about by 
Moderation aud Occaſional Conformity; that is, what 
they could not do by open Violence, they will not fail 
by ſecret Treachery to accompliſh, If the Church can't 
be pulPd down, it may be blown up; and no Matter 
with theſe Men how *tis deſtroyed, ſo that it is deſtroyed. 
My Lords, Here is an Affirmation, that Tolera- 
tion was doing open Violence to the Church, that 
the Falſe Brethren had a Deſign by Toleration to 
pull down the Church, Now the Anſwer given to 
this by one of the Council, 's what one can ſcarce 
imagine he was ſerious in, viz. That this doth not 
ſuggeſt the Toleration to be unreaſonable, or the 
Allowance of it unwarrantable, but that it 1s rather 
a Commendation of the Toleration, becauſe it ſhews 
that it could not do the Church any Hurt, it could 
not pull down the Church, and therefore they have 
found out a more peſtilent Way, of Occaſional 
Conformity and Moderation. But all that can be 
collected from hence, is, that Toleration is a lets 
ſucceſsful Evil than Moderation : Toleration was a 
ſtorming the Church by Violence, and an endeavour- 


ing 
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ing to pull it down; but though, by the good Pro- 
vidence of God, it hath not ſo ſucceſsful an 
Evil as Moderation, which is a ſecret Treachery to 
undermine the Church, and blow it up, yet it is 
an Evil: And to ſuppoſe the Church to be either 
pulled down, or blown up, which way ſoever it be 
done, it is ſo great an Evil, that every Member of 
the Church muſt be for preventing it, and uſing all 
his Endeavours to prevent both thoſe Evils; and 
therefore to repreſent Toleration to be ſuch an Evil 
to the Church, as to be doing open Violence to 
the Church, and pulling it down, is an undue Re- 
flection on the Fathers of the Church, and on that 
Parliament that granted that Toleration, as if they 
concurred in Endeavours to puil down the Church, 
and deſtroy it. 

Another Paſſage, in Page 14. of the Sermon, was 
cited by the Council of the other Side, as a Paſſage 
cited by me to make out the Charge againſt the 
Doctor; but herein they miſtook me, it was not 
cited by me for that Purpoſe, but to ſhew that the 
Doctor underſtood the Act of Indulgence to be a 
Toleration ; and the Paſſage was this, Certainly the 
Toleration toas never intended to indulge and cheriſh 
ſuch Monſters and Vipers in our Boſom, that ſcatter 
their Peſtilence at Noon-day, and will rend. diſtract, 
and confound the firmeſt and beſt ſettled Conſtitution in 
the World, 

I cited this Paſſage to ſhew, that the Doctor 
himſelf, at the Time he preached this Sermon, 
knew what was meant by the Toleration; and it 
plainly proves it, and the Doctor himſelf doth not 

now dilown it. But as to the Propoſition itſelf con- 

tained in that Part of his Sermon, I agree with him 
that the Toleration was not intended, and I hope 
will never be made uſe of, to ſupport Atheiſm, 
Deiſm, Tritheiſm, or any ſuch Monſters and Vipers, 
but only diſſenting Proteſtants, 

The next Paſſage I cited was in the 8th Page. 
If upon all Occaſions to comply with the Diſſenters, both 
in public and private Afﬀairs, as Perſons of tender 
Conſcience and Piety, 10 promote their Intereſts in 
Elections, to ſneak to them for Places and Preferments, 
to defend Toleration and Liberty of Conſcience ; and un- 
der the Pretence of Moderation, to excuſe their Sepa- 
ration, and lay the Fault upon the true Sons of the 
Church, for carrying Matters too high ; if to court the 
Fanaticks in private, and to hear them with Patience, 
if not Approbation, rail at and blaſpheme the Church, 
and upon Occaſion to juſtify the King's Murder; if to 
flatter both Dead and Living in their Vices, and to tell 
the World, that if they had Wit, and Money enough, 
they need no Repentance, and that only Fools and Beg- 
gars cau be damn'd ; and if theſe, I ſay, are the mo- 
diſh and faſhionable Criterions of a true Churchman, 
God deliver us from ſuch falſe Brethren. So that here 
the Doctor makes it one of the Characters of a 
falſe Brother to defend Toleration, and Liberty of 
Conſcience 

The Anſwer given to it is this, That where the 
Doctor blames thoſe that defend Toleration, it is 
not thoſe that defend that only and ingly, and do 
no other thing, but they muſt at the ſame time 
not only defend Toleration, but excuſe the * 
tion, not by reaſon of the Toleration, but by laying 
the Fault on the Sons of the Church for carrying things 
too high : He don't blame them that barely juſtify 
Toleration, unleſs they fall too on the Sons of the 
Church for carrying things too high. But whether 
or no that Place is capable of ſuch an Interpretation, 
your Lordſhips will be the beſt Judges, by look- 
ing on the Place, and conſidering whether any two 
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of thoſe Characters are to be united in any one 
Perſon to make him a falſe Brother. Whether 
theſe ſeveral Characters are not ſo many different 
Criterions of falſe Brotherhood ; if he does defend 
Toleration and Liberty of Conſcience ; if he does 
excuſe their Separation, and lay the Fault upon 
the True Sons of the Church, for carrying Matters 
too high, &c. They are all different Marks of 
falſe Brotherhood; ſo that whoſoever defends Li- 
berty of Conſcience, and the Toleration, is a falſe 
Brother, 

It was alſo anſwered, That in the Act of Indul- 
gence there are a great many Reſtrictions; and 
therefore this Paſſage muſt be underſtood of a Tole- 
ration of ſuch as are not qualified by the Act to re- 
ceive it: And for that end the Act was read, in 
which are ſeveral Reſtrictions ; and the Toleration 
1s not unlimited, but to Perſons under ſuch and ſuch 
Qualifications, conforming themſelves to the Rules 
there laid down. But what Foundation 1s there for 
this Anſwer in the Paſſage itſelf ? Doth not he there 
condemn Toleration generally? Doth not an uni- 
verſal indefinite Propoſition include all manner of 
Toleration, whether general or ſpecial ? If he had 
meant it in this reſtrained Senſe, he ſhould then 
have expreſs'd himſelf, That he that defends Tole- 
ration, except ſuch T oleration as is allowed by Law, 
is a falſe Brother; but not doing fo, but expreſſing 
it generally, it is plain, that he has condemned that 
Toleration that is granted by Law : And it is ſub- 
mitted to your Lordſhips, that thiz is a plain Proof 
againſt him of this Article. 

The next Paſſage, is that relating to the Perfidi- 
ouſnels of Archbiſhop Grindall, in deluding 8 

iſci- 
pline: The Doctor, in his Anſwer, did conceĩve he 
had good Authority from Hiſtory to make out that 
Aſſertion; but whether he had or no, he did ap- 
prehend that ſuch Aſſertion was no Proof of his 
maintaining or ſuggeſting, that the preſent legal 
Toleration was unrealonable, or the Allowance of 
it unwarrantable. 

I did, in making out the Charge, agree with the 
Doctor, That whether he was, or was not miſtaken 
in that Fact, was not the material Point in Queſtion , 
but that he had put it on the right Queſtion, Whether 
that Aſſertion (true or falſe) relating to Archbiſhop 
Grindall, was a Condemnation of the Toleration now 

anted by Law ? To that I principally applied my 
ſel, to ſhew that that Fact, as ſtated by the Doctor. 
was a Cenſure of the Toleration; not forgetting, at 
the ſame time, to ſay ſomething in Vindication of 
the Memory of that great Prelate. 

But now, the Doctor's Council (in their Defence) 
have in a great meaſure quitted the true Point that the 
Doctor rightly put it upon in his Anſwer, and inſtead 
of endeavouring to ſhew that this is no Reflection on 
the Toleration, have rather endeavoured to ſhew, that 
this Fact of the Archbiſhop is true; That the Reaſon 
of his Diſgrace was, for deluding the Queen to the 


Toleration of the Genevian Diſcipline, and for giving 


up the Diſcipline of the Church: That at that time, 
there was no Law to indulge any Separation from the 
Church; and therefore for the Head of the Church, 
under the Queen, to give up the Diſcipline of the 
Church, was an high Crime in him ; and tho? it be 
a harſh Term, yet it was true to call him a Perfi- 
dious Prelate, and Faiſc Son of the Church. 

For this End, they did produce and read two 
Letters; the one from Queen E!;zabeth, to the Bi- 
ſhops throughout England, for ſuppreſſing the Exer- 


ciſe called Propheſying, and the other ot the Arch- 
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biſhop to the Council; and out of theſe two, they 
ſay, there is Proof out of the Archbiſhop's own 
Mouth, That the Reaſon why he was under a Suſ- 
—_ was for deluding her Majeſty to permit a 

oleration of the Genevian Diſcipline 3 and that he 
acknowledged the Juſtice of his Puniſhment for that 
Crime. And they farther aggravate it, That it 
would be an invidious Reflection on the Character 
of that glorious Queen, that ſhe ſhould cauſe an 
Archbiſhop to be ſuſpended, for proſecuting Julio 
the 7talian for having two Wives, or for not giving 
up the Palace at Lambeth to the Earl of Leiceſter : 
As if I had inſinuated, or could have imagined, that 
the apparent viſible Reaſon of the Diſgrace of the 
Archbiſhop, were theſe Things! No; it can't be 
thought I meant ſo. The _—_— viſible Cauſe of 
Grindall's Diſgrace was, no doubt, the encouraging 
of the Exerciſe called Propheſying ; and Queen Eli- 
zabeth knew no other : But yet the real Spring, the 
ſecret Hiſtory, and true Reaſon, was the Artifice of 
the Earl of Leiceſter, who had the greateſt Power 
and Credit at that time with the Queen, The good 
Archbiſhop had, by his Proſecution of 7ulio the 
Italian Phyſician, and by his Refuſal to alienate 
Lambeth, offended this great Earl, who thereupon 
meditates Revenge againſt him : And knowing the 
Archbiſhop to be a great Favourer and Promoter 
of the Exerciſes called Propheſvings, which were far 
from being Conventicles, or Parts of the Genevian 
Diſcipline ; he miſrepreſents theſe to the * 
and by thoſe Means incenſed the Queen ; and the 
Queen was angry with the Archbiſhop, only upon 
the account of theſe Propheſyings. But theſe Mil- 
repreſentations, that incenſed the Queen, had not 
been, if the Archbiſhop had not firſt incenſed 
Leicefter in the torementioned two Particulars, To 
make this out to be the Fact, I defire your Lord- 
ſhips Patience, whilſt I refer to one or two Hiſto- 
ries of good Credit. Fuller, in the ninth Book of 
his Ecclefiaſtical Hiſtory, p. 130. after he hath re- 
cited a long Letter of Grindall's to the Queen about 
this Matter, thus conc des: Alas ! all in vain : 
Leiceſter had ſo filled her Majeſty's Ears with Com- 
plaints againſt him, there was no room to receive his 
Petition, Indeed Leiceſter caſt a covetous Eye on 
Lambeth- Houſe, alledging as good Arguments for his 
obtaining thereof, as ever were urged by Ahab for 
Naboth's Vineyard. Now Grindall, hο“ generally 
condemned for Remiſſneſs in this kind, (parting with 
more from his See, than ever his Succeſſors than d him 
for) ftoutly oppoſed the alienating of this his principal 
Palace, and made the Leiceſtrian Party to malice him. 

This is as expreſs an Account as can be, that this 
was one of the ſecret Springs of that Proſecution : 
And as for the other, That he carried on the Pro- 
ſecution againſt Julio, that is taken notice of by the 
ſame Author, in Page 163. and by Camden, in his 
Hiſtory of Queen Elizabeth, and other Authors : 
So that the true ſecret Reaſon of GrindalPs Diſ- 
grace, was not for tolerating the Genevian Diſci- 
pline. And indeed it would be a Paradox, that the 
Earl of Leiceſter, who was the great Patron and 
Support of the Puritans, ſhould run down this Arch- 
biſhop for encouraging of Puritaniſm. Can that be 
thought? No : It ſhews plainly, there was ſome 
other Reaſon. And it is no Reflection on Queen 
Elizabeth, that ſhe was deceived by the Miſrepre- 
ſentation of a Perſon on whom ſhe entirely relied. 
Princes are not exempt from the common Frailties 
of human Nature, and may be impoſed on by thoſe 
whom they molt truſt. 
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But, my Lords, without conſidering the latent 
Cauſes of his Diſgrace, let us conſider the viſible 
Cauſe, which was known only to Queen Elizabeth. 
Do the Letters (which they have produced) prove, 
that the Archbiſhop ſuffer*d for deluding the Queen 
to the Toleration of the Genevian Diſcipline 7 It 
appears thereby, that Queen Elizabeth was dil: 
pleaſed at rhoſe Exerciſes called Propheſyings, 
which the Archbiſhop encouraged and favoured ; 
but it is a great Miſtake to think, that thoſe Pro- 
pheſyings were Conventicles, or Aſſemblies of Pu- 
ritans : They were really Meetings of the Paro- 
chial Clergy of the Church of England, (which ſince 
have been called Conferences,) to improve one an. 
other in the Expounding of the Scriptures. The 
Manner of theſe Prepheſyings was this: The Mini- 
ſter within each Arch-deaconry, or ſome other 
Precinct, met on ſome Week-day, in the moſt noted 
Place in that Precin&t ; ſome antient grave Miniſter, 
appointed by the Biſhop, did prefide : Then every 
Minilter ſucceſſively (the youngeſt ſtill beginning) 
did handle ſome Text of Scripture, ſhewing the 
Senſe of the Place, the Propriety of the Words, the 
Diverſity of Interpretation, the Virtues enjoined, 
and the Vices prohibited. No Layman was ever 
ſuffered to ſpeak, nor any Clergy man, unle ſs firſt 
licenſed by the Biſhop. This was that which they 
called Propheſying, and continued about two Hours; 
and then the Concluſion was with a Prayer for the 
Queen and all Eſtates, as is appointed by the Book 
of Common-Praycr, and a Plalm. Now can any 
one think, this was an Encouragement of the Gene- 
dian Diſcipline? | 

The Parochial Clergy met by conſent of the Bi- 
ſhop, and diſcourſed about the Meaning of ſome 
Text of Scripture, and cloſed with a Prayer, as is 
appointed in the Common-Prayer-Book, and with a 
Pialm: And can this be ſaid to be encouraging the 
Genevian Diſcipline ? Can this be called the Holding 
of Conventicles; or receding from the Diſcipline ot 
the Church? Nothing like it: Tho', if it were, it 
appears by the Letters, that he did not delude the 
Queen to encourage the Genevian Diſcipline. No; 
it this was the Genevian Diſcipline, the Queen would 
not be deluded by him; and becauſe he would not 
obey the Queen in ſuppreſſing theſe Propheſyings, 
this was the apparent cauſe of his Diſgrace. 

As to the Letter, becauſe it is ſaid the Archbiſhop 
owns his Crime; how does he do it? I can't deny, 
ſays he, but that I have been commanded, both by the 
Queen's Majeſty Herſelf, and alſo by divers of your 
Honourable Lordſhips in her Name, to ſuppreſs all thoſe 
Exerciſes within my Province, that are commonly called 
Propbeſyings. He did not deny the Queen had given 
him that Command, or that he did not comply with 
it: But, ſaith he, 1 do proteſt before God, the Judge of 
all Hearts, that I did not of any Stubbornneſs or Wil- 
fulneſs refuſe to accompliſh the ſame, but only upon 
Conſcience: And goes on and ſhews the Reaſons 
on which that Conſcience was founded, He denied 
it not out of Stubbornneſs or Diſobedience, but out of a 
Perſugſion of Conſcience, becauſe he found it profitable 
and uſeful to the Church, Well, how did he be- 
have himſelf under this? And whereas, ſays he, / 
have ſuſtained the Reſtraint of my Liberty, and Se- 
queſtration of my Furiſdiction, now by the ſpace of fix 
Months ; I am ſo far from repining thereat, or think- 
ing myſelf injurioufly or hardly dealt withal therein at 
ber Majeſty's hands, that I do thankſully embrace, and 

frankly, with all Humility, acknowledge ber princely, 
gracious, and rare Clemency toward me; who having 
| Authority 
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Authority and Power to have uſed greater and ſharper 
Severity againſt me, and for good Policy and Example 
thinking it ſo expedient, hath notwithſtanding dealt ſo 
mercifully, mildly and gently with me. 

What Language more becoming a grave Prelate 
could be uſed? He patiently ſubmits to her Maje- 
ſty's Authority, neither murmuring, nor obſtinate : 
But there being a ſuperior Obligation of Conſcience, 
which it was not in the power of any Man to diſ- 

nſe with, he thinks himſelf obliged, as a true Ex- 
ample to all Clergymen and others, to ſubmit to the 
Dictates of his Conſcience ; but ſtill with Patience, 
Calmneſs and Obedience. | 

Is there any thing in this, that looks like giving 
up the Intereſts of the Church ? Not only this good 
Archbiſhop, but ſeveral others of the beſt Biſhops 
of thoſe Times, had thoſe Exerciſes in their Dio- 
ceſes, and concurred with him in the Encouragement 
of them. And can it be thought, that thoſe Bi- 
ſhops, who were Exiles in Queen Mary's Time, and 
were afterwards the happy and glorious Inftru- 
ments, under God, in ſettling the Liturgy and the 
Articles of the Church, were for giving up the E- 
ſtabliſhment of the Church, by introducing that 


which is now inſinuated to be the Genevian Diſci- 


line? But thoſe Biſhops then thought, it was a 
likely way to make an honeſt, learned, and labo- 
rious Clergy. Is there any thing in this, to occa- 
fion the calling him a perfidious Prelate ? A perfi- 
dious Man, is he that violates his Conſcience, to ob- 
tain a temporal End; but he choſe to loſe the 
Queen's Favour, rather than part with a good Con- 
ſcience, 

I never found, that Archbiſhop Grindall was ever 
ſpoke hardly of by any Eugliſb Divine of Credit, till 
the time of Archbiſhop Laud; and then, to cxtol 
Archbiſhop Laud for an active, zealous Pre late, it 
became the Faſhion to run down his Predeceſſor, 
Abbot, as a remiſs Man ; to court the preſent Arch- 


. biſhop, by detracting from the Memory of the laſt. 
And, to carry on the Compliment, a Parallel was 


made between Archbiſhop Grindall, and his Succeſ- 
for Whitgift. IT only mention this, to ſhew that for 
a long time the Memory of that good Archbiſhop 
was had in Eſteem 3 and he was always looked upon 
as a principal Father of the Reformation of the 
Church, before this Time. 

But, my Lords, it is now time to come to the 
main Point; and that is, Whether or no the Doc- 
tor's Repreſentation of Archbiſhop Grindall, as a 
falſe Son of the Church, and a perfidious Prelate, 
for doing what he lays to his Charge ; and, Whe- 
ther his Commendation of Queen Z1izabeth, for the 
Reſolution ſhe took ro ſuppreſs the Diſſenters, and 
for her Prudence in exerciſing wholeſome Severities 
on them, whereby the Crown ſat eaſy on her Head, 
be a Cenſure or Condemnation of the preſent Tole- 
ration ? 

As to this, the Council for the Doctor firſt ſay, 
That in 8 Elizabetl's Time, Schiſm was in its 
Infancy 3 the Number of Diſſenters were but few, 
and therefore the Exerciſing of Severities at that 
time was wholeſome, becauſe it might have cruſhed 
them in their Beginning, and prevented the growing 
Encroachments of thoſe Perſons : But at the time 
when the Act of Tolcration was made, the Diſſen- 
ters were increaſed, and were Poſſeſſors of great 
Property, and it was reaſonable to grant them a To- 
leration; for it might be a Diſturbance to the State, 
to exerciſe thoſe Severities upon them, which might 
have been ſafely done in the time of Queen Eliza- 
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beth, when Schiſm was in its Infancy, and their 
Numbers few : And thence they infer, that what was 
ſpoken of the Toleration then, can't be applied to 

e Toleration now. 

My Lords, ſuppoſing the Fact to be true, then it 
follows, that the Juſtice and Reaſonableneſs of the 
. Toleration depends only on the Strength and 

umber of the Diſſenters: When they are ſtron 
and numerous, then they are to be tolerated . 
permitted; but when their Numbers decreaſe, and 
it ſhall be alledged that they are but few, then they 
are to be cruſhed, and the wholeſome Severities are 
to be renewed upon them again; notwithſtanding 
the Preamble of the Bill to prevent Occaſional Con- 
formity, which ſays, That Perſecution for Con- 
« ſcience only, is directly contrary to the Profeſſion 
of the Chriſtian Religion, and particularly to the 
*« Doctrine of the Church of England, and that the 
* Act of Toleration ought to be inviolably pre- 
“ ſerved.” If it ought to be inviolably preſerved, 
then, whether the Diſſenters in England be more or 
leſs, they ought to be tolerated. 

This brings to my Mind the memorable Edi& 
that was publiſhed by the French King for reverſing 
the Edict of Nants, in October 1685. the Preamble 
of which Edict recites, ** That by reaſon of the 
great Troubles and Wars occaſioned by thoſe of 
the Reformed Religion, his Grandfather Henry 
* the Fourth had given them Liberty by the Edict 
* of Nants, retaining notwithſtanding a Deſign of 
bringing all back again to the Remi/fb Church; 
and his Father and himſelf had had all along the 
* ſame Deſign ; and that in his Time the beſt and 
«© greateſt part of the Proteſtants were converted 
* to the Catholick Faith, and that by reaſon there- 
of the Execution of that Edict was become of no 
« uſe; and therefore, entirely to wipe out the Me- 
* mory of thoſe Troubles and Confulions which the 
© Proteſtants had occaſioned, he thereby revoked 
« that Edict.“ 

May it not be ſaid in this caſe, That in Queen 
Elizabeth's Time, becauſe the Number of Diſſenters 
were few, therefore thoſe Severit'ez were good; and 
that when the Toleration-Act was made, there were 
greater Numbers, and therefore thole Severities were 
then fit to be taken away; but now the Diſſenters 
are but few again, thercfore it may be fit to return 
to thoſe Severities again. 

Another Anſwer that hath been given is, That in 
Queen Elizabeth's Time there was no Toleration 
eſtabliſhed by Law, and all the Doctor aimed at 
was to excite the Magiſtrates to put the Laws in 
Execution againſt ſuch Offenders as are not exempted 
by the Toleration- Act. But I ſubmit to your Lord- 
ſhips, whether the Words are capable of that Inter- 
pretation, Here is a Commendation of the Piety 
and Zeal of Queen Elizabeth, who refolved entirely 
to ſuppreſs the Diſſenters, and ſhe in ker Prudence 
put thoſe wholeſome Severitics in Execution. What 
thoſe wholeſome Severities were, your Lordſnips have 
been told; they were Hanging, Burning, Abjura- 
tion, Confiſcation, Impriſonment, Loſs of Eſtate, 
Liberty and Life: I ſay no more of them; but I 
believe there is not one Perſon here, but if theſe 
Severitics were to be inflicted on him, would be far 
from thinking them wholefome, and deſire to be ex- 
cuſed from them. I would not be thought in any 
thing to reflect on the Memory of that glorious 
Queen, who was ſo eminent an Inſtrument of God, 
to deliver this Kingdom from Popery, from the 
Power of Spain, and to ſettle the Proteſtant Reli- 
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gion among us; but it muſt be confeſs'd, there were 
theſe Spots and Blemiſhes in her Reign, permitted 
by God's Providence for wiſe Ends and Purpoſes ; 
and this ſhould raiſe our Gratitude to Almighty God, 
and our Thanks to her preſent Majeſty, whoſe 
Reign hath exceeded her Predeceſſor's Queen Eliza- 
beth, without being chequer'd with any of thoſe Spots 
or Stains, And as Queen Elizabeth preſerved this 
Kingdom from the Monarchy of Spain, ſo her Ma- 
jeſty has preſerved us from the united Power of 
France and Spain, been the Terror of her Ene- 
mies abroad, whilſt at the ſame time ſhe has, with 
univerſal Clemency and Juſtice, cheriſhed and pro- 
tected all her Subjects ar home; and as by theſe 
Means ſhe has engaged in the ſtrongeſt Affection the 
Hearts of all her People, ſo no doubt they will 
always continue to retain the ſtricteſt Duty to a 
Queen, who hath been ſo univerſally good to all her 
Subjects. 

The laſt Part of the Charge is, That the Docter 
aſſerts it is the Duty of ſuperior Paſtors to thunder out 
their Ecclefiaſtical Anatbema's againſt Per ſons entitled to 
the Benefit of the Loleration; and inſolenily dares or defies 
any Power on Earth to reverſe ſuch Sentences. One of 
the Council ſaid, that the thundring out thole 
Anathema's, 1s no more than declaring the Judg- 


ments of God denounced in Scripture againſt the 


Wickedneſs of Men; and that he deſires the ſupe- 
rior Paſtors to denounce them, becauſe the greater 
the Authority of the Perſon denouncing them is, the 
greater Influence they will have on the Minds of 
the People. But the Anathema's he excites them to, 
are Eccleſiaſtical Arathema's, which are plainly 
Eccleſiaſtical Cenſurcs and Excommunications ; it 
is a plain exciting the Superior Paſtors to denounce 
Excommunications and other Eccleſiaſtical Cenſures. 
It is ſaid, that this Expreſſion is ty'd up only to 
thoſe Anathema's and Sentences that are ratify'd in 
Heaven, and thoſe, they fay, no Power on Earth 
can reverſe. I ſhall not enter into that Queſtion, 
whether this is a Propoſition ſtrictly juſt in Divinity: 
All I ſhall ſay as to that, this, That all who have 
wrote the higheſt of the Power of the Keys, allow 
and maintain that there is a double Power, a Power 
of remitting as well as retaining, of looſing as well 
as of binding, of opening as well as of ſhutting, 
both exerciſed by the Church on Earth, If the ſu- 
perior Paſtor has for good Cauſe bound or ſhut any 
Perſon out of the Church, that Sentence is ratiſy*d 
in Heaven; but yet notwithſtanding, if that Perſon, 
ſo cenſured, reforms and amends, and the Church 
on Earth reſtore him again, the firſt Sentence, tho 
ratified in Heaven, is vacated and done away by the 
Church's Power on Earth, . 

But this is not the Matter now before your Lord- 
ſhips ; the Queſtion is, Whether he excites the Su- 
perior Paſtors of the Church to thunder out their 
Anathema's againſt Perſons that are entitled to the 
Tolcration ; and I think, that he does fo, is owned 
by his Council; for they ſay, that Schiſm doth ex- 
poſe a Man to the Cenſures of the Church; that the 
Diſſenters were Schiſmaticks before the Act of To- 
leration, and that that Act don't excuſe the Schiſm ; 
and therefore remaining Schiſmaticks ſtill, they are 
ſi!l liable to the Cenſures of the Church: Now I 
do agree with the Doctor, that the Act of Toleration 
hath made no Alteration as to the Sin of Schiſm ; 
if the Diſſenters were Schiſmaticks before the To- 
leration, they are Schiſmaticks ſtill; and taking that 


for granted, then here is the Force of the Doctor's 


Argument: The Diſſenters were Schiſmaticks be- 
fore the Act of Toleration 3 as they were Schiſma- 
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ticks before, ſo they are Schiſmaticks ſtill ; it is the 
Duty of all ſuperior Paſtors to thunder out their 
Anathema's againſt Schiſmaticks ; when they thun. 
der out thoſe Anathema's, they are ratify'd in Hea. 
ven; whatever is ratify'd in Heaven, no Power on 
Earth can reverſe ; therefore, tho? the Diſſenters be 
exempted from human Penalties by the Toleration 
Act, and are thereby preſerved in the free Exerciſe 
of their Religion and Conſciences; yet notwithſtand. 
ing that, Let the Superior Paſtors do their Duty, and 
thunder out their Anathema's againſt them, and let any 
Power on Earth reverſe thoſe Anathema's if they can. 
Now can there be a more plain, poſitive and direct 
Proof of this part of the Article, than this is? Can 
any thing be a clearer Evidence to prove this laſt 
part of the Charge againſt him, That 4? Suggeſts and 
Maintains, that it is the Duty of Superior Paſtors to 
Thunder out their Eccleſiaſtical Anathema's againſt 
Perſons entitled to the Benefit of the Toleration A, 
and that be inſolently Dares or Defies any Power 
Earth to Reverſe ſuch Sentences ? 

My Lords, This is what I have to offer by way 
of Reply: There is a Gentleman to come after me, 
who will amply ſupply what I have omitted, and 
therefore I ſhall not trouble your Lordſhips any 
further. 


Then the Lords adjourned to their Houſe above, 
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Friday, March 10. The Tenth Day. 


2 Lords coming down into Ve minſter- 
Hall, and being ſcated in the manner before- 
mentioned, Proclamation was made by the Serjeanc 
at Arms as follows : 5 

Our Sovereign Lady the Queen doth ſtrictly 
charge and command all manner of Perſons to 
keep Silence, upon Pain of Impri ſonment. 

Then another Proclamation was made: Henry Sa- 
cheverell. Doctor in Divinity, come forth, ſave thee 
and thy Bail, elſe thou forfeiteſt thy Recognizance. 

The Doctor appearing at the Bar accordingly, 
with his Council, as before: 

Lerd Chancellor. Gentlemen, you that are Mana- 
gers for the Houſe of Commons may proceed in 
your Reply. 


Y Lords, when by Command 
of the Commons, I ſpoke to 
your Lordſhips a few days ſince, in Maintenance 
of the Second Article, towards the Concluſion of 
what I then ſaid, I preſented to your Lordſhips 
a ſhort View of what I apprehended we might 
reaſonably expect would be the Conſequence of the 
Doctor's bitter InveCtives againſt the Act of Tole- 
ration, and the Perſons intended to be protected 
by it. I likewiſe took notice of thoſe Heats 
and Diſputes, of the Feuds and Animoſities, which 
were then apparently ſtirred up throughout the 
Kingdom. 

I am ſorry to have ſo early an occaſion to fav, 
that my Apprehenſions in this Particular were fo 
well grounded: Your Lordihips have ſeen, that this 
ſ:ditious Libel, under the ſpecious Title of a Ser- 
mon, calculated to ſeduce and delude the Rabble, 
has, even during the Continuance of the Trial, 
produced an actual Rebellion; in which ſeveral 
Places of Religious Worſhip (appointed for thoſe 


Perſons, who are by Law tolerated and N 
ut 


Mr. Cooper. 
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but have the Misfortune nevertheleſs to be repre- 
ſented by Doctor Sacheverell as neceſſary to be de- 
ſtroyed) have been accordingly pulled down, and 
burnt, in Defiance of the Supreme Power of the 
Kingdom; and this, my Lords, at the Inſtigation 
of one who would be thought an Advocate for Paſ- 
ſive Obedience. 

F could wiſh the Priſoner's indiſcreet Behaviour 
(which ſeems to have abuſed the Liberty with which 
your Lordſhips have indulged him) may not unhap- 
pily have given ſome occaſion to the Outrage and 

iolence of late committed. notwithſtanding the 
Apology he has made in this Particular. 

Sure I am, that Diſcord, which flames in the 
Kingdom, was unheard-of among us, until the To- 
leration was thus publickly and ſeditiouſly branded, 


until Doctor Sache verell had preſumed to repreſent it 


to the People, it's impoſſible to ſay how ! without 
referring to his whole Label. 

His Council have obſerved, that the Second Arti- 
cle contains ſcveral Charges, and have inſiſted that 
the Paſſages given in Evidence by the Commons, are 
not ſufficient to maintain the firſt and ſecond; and 
as to the third and fourth, they ſeem rather to juſtify 
than deny thoſe Branches of the Charge. 

My Lords, the Commons apprehend, notwith- 
ſtanding what has been ſaid, Firſt, 

That Doctor Sacheverell has plainly ſuggeſted and 
maintained, That the Toleration granted to Diſſenters 
is unreaſonable, and the Allowance of it unwarrantable. 

This, my Lords, we inſiſt he has done, not in 
ambiguous or doubtful Words, not in ancertain Ex- 
preſſions, but in direct and politive Aſſertions. 

The Council admit, That to ſpeak againſt a Law 
in Being cannot be juſtified. The Act of Toleration 
is not only a Law in Being, but is a Law which has 
viſibly attained the End for which it was made; 
that is to ſay, by giving Eaſe to ſcrupulous Con- 
ſciences in the Exerciſe of Religion, it has proved 
an effectual Means to unite her Majeſty's Proteſtant 
Subjects in Intereſt and Affection. 

Yet, my Lords, this Law, which, by the Expe- 
rience of more than twenty Years, has been found 
ſo uſeful and neceſſary, hath been traduced and ar- 
raigned by the Priſoner, both from the Pulpit, and 
the Preſs, with a malicious and ſeditious Purpoſe, 
to deſtroy the publick Peace, and Sccurity of the 
Kingdom, 

This Offence, it ſeems, is of roo high a Nature 
to be juſtified by the Priſoner and his Council, and 
therefore it is thought more expedient to deny it. 
The Turn :hat's given is this; fay they, Doctor Sa- 
cheverell affirms nothing touching Legal Indulgence 
or Toleration, but all that he has ſaid reſpects only 
Univerſal Toleration. | 

My Lords, I thought I had obviated this Excuſe, 
by obſerving that this Notion of univerſal Tolera- 
tion has been conceived and brought forth ſince the 


* Impeachment. 


However I am willing to enter into the Queſtion : 
Whether the Toleration mentioned in the Libel, is 
intended or can be underſtood of Univerſal Tolera- 
ion, 

Fol. 34. Your Lordſhips will find theſe Words : 
Vide $ Nay, now they have advanced themſelves, 

ide den man. from the Religious Liberty our Gracious 
Sovereign has indulged them, to claim a Civil Right, 
as they term it, and to juſtle the Church out of ber E- 
ftabliſhment, by hoiſting their Toleration into its Place, 

My Lords, Will any Man deviate fo far from 
Senſe, as to ſay, that the Doctor here meant uni- 
verſal Toleration, in the Senſe the Doctor and his 
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Council have defined it ? Is Univerſal Toleration a 
Religious Liberty, with which our Gracious Sove- 
reign hath indulged her Subjects? Nay, my Lords, 
Have not every one of them argued, and that rightly, 
that the Doctor's Univerſal Toleration is not tolerated 
by Law ? That Atheiſts, Deiſts, Tritheiſts, Socinia- 
niſts, and thoſe who go to no religious Place of 
Worſhip, are not exempted from the former Penal- 
ties? How then is it poſſible the Doctor ſhould be 
underſtood, as ſpeaking of Univerſal Toleration in 
this Paſſage ? Is not this directly and poſitively af- 
firmed of the Tolzration, with which the Diſſenters 
are indulged by dur Gracious Sovereign? Can your 
Lordſhips conceive the Diſſenters are not the Perſons 
intended, when he ſays, They claim a Civil Right, 
as they term it, to juſtle the Church out of ber Eſtabliſh- 
ment, by hoiſting their Toleration into its Place ? 

Again, Folio 25. They thrive upon Conceſſions, take 
Permiſſion for Power, and advance Toleration into an 
Ejtabliſhment, —Pray, my Lords, What Conceſſions 
have been made to Perſons not within the Benefit of 
the Act of Toleration ? What Permiſſion is it they 
can be ſaid to take for Power? What Toleration 
have they to advance into an Eſtabliſhment ? 

My Lords, Folio 14, and in many other Places, 
your Lordſhips cannot but ſee that all the Doctor's 
Spleen is levelled at the legal Indulgence or Tolera- 
tion, But it is miſpending your Time, to prove 
what it is impoſſible not to know and be convinced 
of, upon reading every Paſſ ge in the Libel where 
Toleration is but ſo much as mentioned. 

The next Thing they urge in the Doctor's Defence 
is, That if his Expreſſions do relate to the Legal 
Indulgence or Tolcration, they are dubious and un- 
certain, that nothing can be inferred from them 
without Innuendo's and forced Conſtructions. 

My Lords, Now the Queſtion is, Whether Doc- 
tor Sacheverell's Expreſſions relatiag to the Tole- 
ration, and the Perſons indulged, are dubious and 
uncertain? Whether any Innuendo or forced Con- 
ſtruction is neceſſary to demonſtrate their Malig- 
nity. 

Your Lordſhips will be pleaſed to remember, 
that the Council, from the firſt to the laſt, main- 
tained very ſtrenuouſly (as did the Doctor likcwiſe 
in his Speech) that altho* the Act of Toleration 
exempts the Diſſenters from Penalties, yet they re- 
main Schiſmaticks notwithſtanding ; for, ſay they, 
Diſſenſion was Schiſm before the Statute, and a bare 
Exemption from a Penalty has not alter'd the Caſe, 
but the ſame remains Schitm ſtill ; and this Poſition, 
I find, is agreeable to the Doctor's Opinion as deli- 
vered in his Sermon, with this Addition only, that 
all Schiſm and Separation is damnable Sin, without 
making any Allowance for Ignorance, or Prejudice 
of Education. 

His Words are theſe, Folio 8. Is this the Spirit 
and Doctrine of our holy Mother ? To aſſert Separa- 
tion from her Communion to be no Schiſm ; or if it is, 
that Schiſm is no damnable Sin. 

My Lords, when I obſerve in this and other 
Paſſages what Spirit this Man is of, I wonder not 
to find, that the moſt Chriſtian Virtues of Charity 
and Moderation are mentioned by him with Slight 
and Contempt. Folio 25, you will find him citing 
a Paſſage from St. Paul's Epiſtle to the Galatians, 
Chap. 2. after which he adds theſe Words, If our 
Diſſenters, ſays he, had lived in thoſe Times, they 
would have branded him (i. e. St. Paul) for an in- 
temperate, hot, furious Zealot, that wanted to be 
ſeweetned by the gentle Spirit of Charity and Madera- 
tion, forſooth! My Lords, if our u 
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lived in thoſe Days, they would have been highly 
to blame, if they had branded the Apoſtle with thoſe 
opprobrious Names; whoever perules that Chapter, 
will find there is not the leaſt occaſion for it. But 
Doctor Sacheverel! would willingly have St. Paul 
thought like himſelf. 

My Lords, I cannot take upon me to ſay what 
the Diſſenters would have ſaid, had they lived in 
St. PauPs Days : But for my own part, I cannot for- 
bear ſaying now, That ſince it appears to be the 
Doctor's Opinion that all e mae are Schiſma- 
ticks, and that all Schiſmaticks are damned, I can- 
not but think that Doctor Sacheverell wants to be 
ſweetned by that ridicul'd Spirit of Charity and 
Moderation. I own, my Lords, I was amazed to 
hear this Gentleman in his Speech affirm, that he 
had not betrayed any want of Chriſtian Moderation 
in his Sermon: I wiſh he has not been unmindful 
even of Chriſtianity itlelf ; when it is ſo apparent 
that in this ſhort Sentence, and in the Paſſage 
(Felio 24.) which I formerly cited at large, he has 
ſentenced to Eternal Damnation, not only the Diſ- 
ſenters of whatſoever Denomination, but thofe allo 
who defend the Toleration. 

It is to be hoped, ſome things which he has vow- 
ed and ſaid for himſelf in his Defence, may have 
more of Truth in them than this has. 

Bur, my Lords, to return: The Doctor and his 
Council are agreed that all Diſſenters are Schiſma- 
ticks; conſequently when he ſpeaks of Schiſm and 
Schiſmaticks, he muſt mean the Diſſenters; and then 
be pleaſed, my Lords, to judge if the Doctor's Ex- 
pteſſions touching the Toleration, and the Diſſenters, 
can be ſaid to be dubious; on the contrary, whe- 
ther they are not plain, poſitive and certain. 

Before I enter into this Matter, I cannot but take 
notice again of that remarkable Paſſage, (Fol. 16 
and 17.) I bat could not be gained by Toleration, 
muſt be brought about by Occaſional Conformity; that 
is, what they could not do by open Violence, they will 
not fail by ſecret Treachery to accompliſh, If the 
Church can't be pull'd dtm it may be blown up; and 
no matter with theſe Menu how it is deſtroyed, ſo it is 
deſtroyed, My Lords, Is not here a direct Aſſertion 
that the Tolcration is downright open Violence, and 
Occaſional Conformity ſecret Treachery ? Is not here 
an Aſſertion, that altho' the Toleration has not been 
able to anſwer the End for which it was deſigned, 
i. e. to pull down the Church, yet Occaſional Con- 
formity may blow it up? Pray, my Lords, what 
Conſtruction can theſe Words admit of, No matter 
with theſe Men how it is deſiroyed, ſo it is deſtroyed ? 
What Men are here intended? Even Diſſenters and 
Occaſional Conformiſts. 

Is this Paſſage doubttul and ambiguous ? Is here 
any occaſion for a forced Conſtruction, or an In- 
nuendo? My Lords, *ts moſt ſcandalouſly plain, 
and as plainly ſeditious. 

Your Lordſhips have obſerved, that neither the 
Doctor, or any of his Council, (one only excepted) 
have taken the leaſt notice, in his Anſwer, of this 
Paſſage : It was produced and given in Evidence 
againſt him, and twice at leaſt mentioned by the 
Managers. I wonder the Author would not vouch- 
ſate to explain it. Is not this Silence a Confeſſion 
of his Guilt ? 

The Council that did mention it, was pleaſed to 
ſay, that it rather commended the Toleration than 
found fault with it; as if it was ſome Credit to the 
Toleration, which was intended to pull down and 
deſtroy the Church, that it had not done it, In what 
Humour, my Lords, that Anſwer was made, to ſo 
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high and criminal a Charge, I know not; the Com. 
mons might reaſonably have expected a more ſerious 
Anſwer. But, my Lords, from hence we conclude 
that no Anſwer can be given to it. 

Again (Folio 10.) the Doctor affirms, That who. 
ever preſumes to alter or innovate any Point in the Ay. 
ticles of the Faith of our Church, ought to be arraigned 
as a Traitor to the State; Heterodoxy in the Doftrines 
of the one, naturally producing, and almoſt neceſſarily 
inferring Rebellion and High Treaſon in the oth»r, and 
conſequently a Crime that concerns as much the Civil 
Magiſtrate to puniſh and reſtrain, as the Eccleſiaſtical, 
Then he goes on, and adds, This Aſſertion at fir 
View, may look like an high-flown Paradox. I own, 
at firſt View it looked to me ſomething like it, and 
I am not yet convinced but it is fo, 

Are not the Diſſenters heterodox in Opinion? 
conſequently they are Rebels and Traitors, accord- 
ing to Doctor Sacheverell, and ought to be puniſhed 
by the civil Magiſtrate as ſuch : That is to ay, 
they are to be hanged as Rebels, and damned as 
Diſſenters. | 

Still, my Lords, we have the Doctor's Word for 
it, he has not betrayed the leaſt Want of Chriſtian 
Charity or Moderation. 

Many are the Paragraphs in this Libel equally 
obnoxious, and which, like theſe, are too plain to 
admit of any Anſwer. 

My Lords, I ſhall not lofe Time as to the Second 
Head, or Charge, in this Article. Folio 8. you will 
find it aſſerted, as plain as Words can ſpeak, that to 
detend Toleration is the Mark or Characteriſtick of 
a Falſe Brother; and (Folio 24.) you will find his Por- 
tion aſſigned him, with all the reſt of the Falſe Bre- 
thren, with Hypocrites aud Unbelievers, with all Lyars, 
in the Lake which burns with Fire and Brimftone, 
with the grand Father of Falſbosd, the Devil and his 
Angels. 

My Lords, the Charge which relates to Archbiſhop 
Grindal! is, That Doctor Sacheverell aſſerts, Queen 
Elizabeth was deluded 5y him to the Toleration of the 
Genevian Diſcipline; and that, to ſhew his Reſent- 
ment againſt the Archbiſhop for favouring Toleration, 
he calls him a falſe Son of the Church, and a perfidious 
Prelate. 

The Doctor, throughout his Sermon, is arguing 
with a furious and intemperate Zeal againſt the 
preſent Toleration ; he is repreſenting it as a Law 
that gives Encouragement and Protection to Schiſ- 
matical Impoſtors, Enthuſiaſts, Hypocrites, to 2 
mungrel Union of Sects, to Fanaticks, Rebels, 
Traitors, Atheiſts, Deiſts, Tritheiſts, Socinianiſts, 
to the Principles of Fanaticiſm, Regicide, and 
Anarchy, to Monſters and Vipers, that ſcatter their 
Peſtilence at Noon-day, to Jews, Quakers, and 
Mahometans; in a word, to all falſe Brethren ; 
and after a great deal more of this unprecedented 
Language, he breaks out, (Folio 19.) Theſe Charges 
are ſo flagrant and undeniable, that a Man muſt be 
very weak, or ſomething worſe, that thinks or pretends 
the Diſſenters are to be gained, or won over, by any 
other Grants or Indulgence, than giving up cur whole 
Conſtitution, 

Have they not, ſays he, ever fince their unhappy 
Plantation in this Kingdom, ly the Interceſſion of that 

falſe Son of the Church, Biſhop Grindall, always im- 
proved, and riſe upon their Demands in the Permiſſion 
of the Government, 

My Lords, I would fain know whether Doctor 
Sacheverell, by theſe Words, A Man miſt be weak, 
or worſe, that thinks the Diſſenters are to be won by 
any other Indulgence than giving up our whole Conſtitu- 

a on, 
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tion, could mean any other than the preſent Diſſen- 
ters, and that Indulgence which is at preſent afford- 
ed them. 

In the very Line following he calls them Clamo- 
rous, Inſatiable, and Church-devouring Malignants ; 
and then proceeds in the Words I have mentioned : 
Have they not (i. e. the Diſſenters) ever fince their 
unhappy Plantation in this Kingdom, by the Interceſ- 
fron of that falſe Son of the Church, Archbiſhop Grin- 
dall, improved and riſen upon their Demands in the 
Permiſſion of the Government ? 

The Priſoner's Defence has explained this Paſſage ; 
they were barely permitted or ſuffered, he ſays, for 
a time by Queen E&/izabeth, but they have improved 
and riſen upon their Demands, till in this Age they 
have obtained an Indulgence by Act of Parliament, 
and this Act of Parliament is manifeſtly what the 
Doctor has taken Offence at. 

Then he goes on Inſomuch, ſays he, that 
Qucen Elizabeth, who was deluded by that perfidious 
Prelaie, to the Toleration of the Genevian Diſcipline, 
found it ſuch an headſtrong, encroaching Monſter, that 
in eight Years ſhe found it would endanger the Mon- 
archy, as well as the Hierarchy : And, like a Queen 
of true Reſolution, and pious Zeal for both, pronounced 
them Fatticus, and ſuppreſs'd them by wholeſome Se- 
VErnties. 

My Lords, I think we ſhouid have been wanting 
in that Duty we owe to the Memory of that great 
Prelate and Father of the Church, who was ſo con- 
ſiderable in eſtabliſhing the Reformed Religion, had 
we not taken notice of theſe harſh and unjuſtifi- 
able Expreſſions. 

Doctor Sacheverel! ſpeaks of them as carrying an 
undue Aſperity, but ſach as he hopes may be for- 
given, ſince it was neceſſary, he pretends, that ei- 
ther Queen Elizabeth, or that Archbiſhop, muſt 
bear the Blame; and he rather thought it reaſonable 
to charge it on the Archbiſhop, than to ſuffer it to 
lie at the Queen's door. 

My Lords, your Lordſhips will obſerve, that all 
the Anſwer he has given to this part of the Charge, 
is, as if the Commons had impeached him for being 
too free with Archbiſhop Grinda!l, for uſing, as he 
calls it, an undue Aſperity of Expreſſion towards 
him. 

But your Lordſhips will diſcern that this Paſſage 
is made uſe of in our Charge, to ſhew that the Diſ- 
ſenters are repreſented as headſtrong and encroach- 
ing Monſters, dangerous to the Monarchy, as well as 
the Hierarchy ; and the Example of Queen Eliza- 
beth is produced, to ſhew how neceſſary it is by 
wholeſome Severitics to ſuppreſs them. 

Are any ſtrained Conſtructions or Innuendo's ne- 
ceſſary to apply this Evidence to the firit and main 
Fead of the Charge, which is, That Dofor Sache- 
verell aſſerts and maintains, That the Toleration is 
unreaſonable, and the Allowance of it unwarrantable ? 

My Lords, before I take my leave of this Head, 
I cannot forbear ſaying upon this Occaſion, that ſure 
am the Toleration is not ſo dangerous to the Mon- 
archy, as is this late Notion of an Hierarchy to 
the Supremacy of the Queen's Majeſty ; which how- 
ever I hope ſhall be continued and preſerved in the 
Crown of England, for the Peace and Safety of the 
Church as by Law eſtabliſhed, to all Poſterity. 

My Lords, to the next and laſt Part, which re- 
lates to the thundring out Eccleſiaſtical Anathema's, 
the Defence is, That thoſe Anatbeme's are not intend- 
ed againſt the Perſons intitl:d to the Toleration. 

To this I anſwer : He is particularly ſpeaking, in 
this Part of the Libel, of the Schiſmaticks and Diſ- 


5 


ſenters, and expreſly names them in theſe Words, 
(Fol. 25.) 

And yet if our Diſſenters had lived in thoſe Times, 
they would have branded him as an intemperate, hot 
and furious Zealot. Schiſm and Fattion are 
Things of impudent and encroaching Natures, they 
thrive upon Conceſſions, take Permiſſion for Power, 
and advance a Toleration immediately into an Eſta- 
bliſhment. Are not the Diſſenters here expreſly 
named? Are we not to underſtand the Words Schi/m 
and Faction, as coupled with Toleration, to be meant 
of the Diſſenters, and of them only? Sure this is 
too plain to admit of any Doubt. 

Then, my Lords, he proceeds: And are there- 
fore to be treated like growing Miſchiefs, or infectiuus 
Plagues, kept at a Diſtance, leſt their deadly Conta- 
gion ſpread. Let us therefore have no Fellowſhip 
with theſe Works of Darkneſs, but rather reprove 
them : Let our Superior Paſtors do their Duty, in 
thundring out their Eccleſiaſtical Anatbema's, and let 
any Power on Earth dare reverſe a Sentence ratified in 
Heaven, 

My Lords, Is here one Word of Hereſies, Blaſ- 
phemies, and the reſt of thoſe enormous Offences, 
to which the Doctor would have theſe Anathema's 
relate? No, there is nothing to be found here but 
Diſſenters, Schiſm, and Tol:ration. 

If theſe Auatbema's are to be underſtood (as cer- 
tainly they are) to extend to Perſons entitled to To- 
leration; then, my Lords, that Air of Inſolence 
that concludes the Period 1s explained. 

Let our Superior Paſtors do their Duty; that is to 
ſay, let them exert themſelves, and thunder out 
their Anathema*s, and let any Power en Earth dare 
reverſe them. 

Theſe Words, my Lords, ſeem too big and migh- 


ty, to mean any little or ſubordinate Power. 


Thus have we ſupported, and made good the ſe- | 


veral Charges contained in the Second Article. 

My Lords, As the Commons are fully ſenſible 

how neceſſary it is to ſupport the Honour and Juſtice 
of the Revolution, to which we owe no leſs than the 
ineſtimable Bleſſing of her preſent Majeſty, the 
Guardian Angel of this Church and State, the future 
Expectation of a Proteſtant Succeſſion, the Religion, 
Laws, Rights, and Libertics of the Britiſb Nation 
ſo are they thoroughly convinced that the Peace 
and Welfare, the Security and Strength of the King- 
dom in great meaſure depend upon the inviolable 
Preſervation of the Act of Toleration, which has 
been moſt maliciouſly and ſeditiouſly traduced and 
miſrepreſented by Doctor Sacheverell. 
Mr. Thompſon. Y Lords, It is my Part to 
trouble your Lordſhips with 
a Reply to ſuch Anſwers as have been offered to 
the Third Article of this Impeachment z and not- 
withſtanding what has been ſaid by the Council, 
what has been produced in Evidence; and what has 
been alledged by the Doctor himſelf to move your 
Lordſhips Compaſſion, I am concerned, even for 
his Sake, that I can obſerve it to your Lordſhips, 
That the Charge in this Article remains entirely un- 
anſwered. 

Before I enter into the Particulars, I muſt obſerve 
to your Lordſhips, that if there were any doubtful, 
or any the leaſt — Conſtruction to be made 
of ſome Paſſages in this Sermon, the Commons 
would not have given your Lordſhips this Trouble, 
nor the Doctor an Opportunity ot cenſuring their 
Impeachment as a hard-hearted and uncharitable 
Proſccut ion. 

My 


| 
| 


| 
| 
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My Lords, I cannot but think it very ungenerous 
to inſult any Man in Misfortunes, or to treat one in 
his Condition with Scorn and Indignity ; neither 
have 1, or ſhall I be guilty of it; but I muſt take 


leave to ſay, that no other Interpretation can be 


made of ſome Paſſages applicable to this Head, but 
what is criminal, ſince 10 many learned Council, 
ſince ſo many able Heads who have aſſiſted the Doc- 
tor in his Defence; nay, ſince he himſelf, who 
ſhould know beſt his own Meaning, has not been 
capable of giving the leaſt Colour or Pretence of any 
Conſtruction of them in his Favour. 

Whatever Pity your Lordſhips may be inclined to 
in your private Capacitics, for any one who has (I 
cannot ſay through Inadvertency) brought himſelf 
into A fiction, whatever Diſpoſitions you may have 
to Mercy, yet I need not ſay, that there is a Com- 
paſſion, a tender Regard due to the Welfare of your 
Country, a Care incumbent on you to ſuppreſs what 
has the leaſt Tendency to Sedition, and the Diſtur- 
bance of the publick Peace of the Kingdom, and 
that theſe important Truſts have a Claim to your 
Lordſhips Juſtice, preferable to any private Concern 
whatſoever. 

Not to detain your Lordſhips any longer in Gene- 
rals, I ſhall proceed to ſtate the Charge and Defence, 
that your Lordſhips may have a View of the In- 
ſufficiency of the latter. My Lords, the Charge is, 
* That the Doctor ſuggeſts and maintains, that the 
Church of England is in a Condition of great Pe- 
* ril and Adverſity under Her Majeſty's Admini- 
s ſtration:“ Hedenies that he ſuggeſts any Danger 


to the Church, only from Vice, Infidelity, Blaſ- 
phemy and Hereſy, but not at all from or under 


any Part of her Majeſty's Adminiſtration, 

The firſt Paſſage I produced to your Lordſhips, to 
prove the Charge, was in Page the 5th ; I mult beg 
leave to trouble your Lordſhips with reading it a- 
gain, becauſe it may be neceſſary : ** Tho? it were 
every obvious to draw a Parallel here betwixt the 
« ſad Circumſtances of the Church of Corinth for- 
% merly, and the Chur of England at preſent, 
*« wherein our holy Communion has been rent and 
divided by factious and ſchiſmatical Impoſtors 
ger pure Doctrine has deen corrupted and defiled, 
her primitive Worſhip and Diſcipline prophaned 
and abuſed, her ſacred Orders denied and vilified, 
her Prieſts and Profeſſors (like St. Paul) calum- 
«« niated, miſrepreſented and ridiculed, her Altars 
and Sacraments proſtituted to Hypocrites, Deiſts, 
„ Socinians and Atheiſts ; and this done, I wiſh 1 
could not ſay without Diſcouragement, I am ſure 
„ with Impunity, not only by our profeſſed Enemies, 
but, which is worſe, by our pretended Friends 
and falſe Brethren,” 

The learned Council pretended to ſhew, that moſt 
of theſe Calamities attending the Church, proceed- 
ed from the blaſphemous and heretical Books and 
Pamphlets produced to your Lordſhips, and that 
the Doctor meant them to be the Cauſe of the Dan- 
ger he ſuggeſts: Now, pray my Lords, how can 
that Conſtruction be made? How can this be con- 
ſiſtent with the Doctor's Aſſertion, that all this is 
done, not only by profeſſed Enemies (which every 
body will agree takes in the Infidels, Blaſphemers 
and Hereticks) but by pretended Friends and falſe 
Brethren ? When I took the liberty to obſerve on 
this Paſſage, I ſtated it thus: Who could proſtitute 
Altars and Sacraments to Hypocrites, Deiits, Soci- 
nians, and Atheiſts, but ſome of the Doctor's own 
Order? And who were to puniſh thoſe Crimes ? 
Who could they be that did not diſcourage them, 


but ſuffered them to be committed with Impunity 
but his Eccleſiaſtical Superiors ? And that they were 
Part of her Majeſty's Adminiſtration, no body could 
deny. 

Now what Anſwer, my Lords, was given to 
this? To the firſt part of this Paragraph, about 
rending the Communion by tchiſmatical Impoſtors, 
and ſo to the other Particulars, till the laſt, it was 
ſhifted off to the profeſſed Enemies, the Infidels, 
Blaſphemers and Hereticks, Diſſenting Teachers, 
and Popiſh Prieſts, but nothing laid to the Falſe 
Brethren, who, the Doctor ſays, neither Puniſh nor 
Diſcourage. But when the learned Council came to 
the laſt Calamity of the Church, that of proſtituting 
the Altars and Sacraments, Sc. they are pleaſed to 
make Occaſional Conformiſts their Atheiſts, Sc. 
that receive the Sacraments ; but as to the Charge 
of arraigning the Perſons that do not diſcourage or 
puniſh thoſe who proſtitute Altars to Atheitls, Sc. 
they thought fit to flide it over, and not ſay one 
Syllable to it; they did not ſo much as mumble 
this Thiſtle, and the others but very tenderly. Pray, 
my Lords, in the Interpretation I make, where is 
there any foreign Intendment, any forced Con- 
ſtruction, or ſtrained Inference againſt the Doctor's 
expreſs Words, and poſitive Aſſertions? Let every 
candid Reader, without Prejudice, impartially con- 
ſider the Meaning of this Paſſage 3 Is this a Danger 
ſuggeſted from Books or. Pamphlets ? Or is it not a 
plain and direct Invective agaipſt thofe Perſons in 
the Church, who are charged with being the Occaſion 
of theſe Dangers to the Church by their Remiſſnels 
in their Duty, not only in not puniſhing, but not 
ſo much as diſcouraging thoſe Crimes: And to 
whom can his lazy Defenders within relate, but to 
the ſame Perſons, thole that are within the Church, 
and to prorect it ? | 

But if it were true, that Altars and Sacraments 
were thus proſtituted, why muſt the World be told 
in this Manner of it? Tho? it is the Duty of a Cler- 
gyman at all Seaſons, and in all Places, as one of 
the Doctor's Council was pleaſed to ſay, to preach 
againſt Vice and Infidelity, Immorality and Pro- 
phanenels ; yet ſure none will ſay, that he is to revile 
his Superiors, and charge them in this Method 
with their want of Duty, and Care for the Church : 
What other End muſt ſuch licentious Reproaches 

roduce, but a Contempt of their Perſons, a leſſen- 
ing the Dignity of their Order, and a Diminution 
of that Character which gives them the Capacity 
of doing Good in the World whilſt they toy a 
Veneration and Eſteem, but which muſt ceaſe when 
they meet with the contrary ? The Doctor was ſo 
ſenſible of this, when he mentioned it as his own 
Caſe, that he thought the very Imputation of a 
Crime to any of his Function, tho* acquitted of it, 
muſt leave a Scar ſo as to blemiſh his Character; 
ſure then he ought to have uſed the utmoſt Caution, 
before he preached or publiſhed this Sermon, and 
to have conſidered the pernicious Conſequences of 
reviling thoſe in Authority. It, as he was pleaſed 
to ſay, ill treating of him, who was an Ambaſſa- 
dor of Chriſt, was deſpiſing Chriſt himſelf ; ſure 
it cannot be thought an unnatural Inference, if her 
Majeſty is ſaid to be reviled, by reflecting on thoſe 
who act under her Commiſſion, and are Part of her 
Adminiſtration. 

The ſecond Paſſage I troubled your Lordſhips 
with, is in Page 16; he had been talking of the 
Comprehenſion and Union of the Church and Dil- 
ſenters, and giving a great many hard Names to it; 
which Deſign your Lordſhips know had its Rite from 


! a 


Commiſſion under the Great Seal from his late 
Majeſty to ſeveral Lords, Biſhops, and other learn- 
ed Divines, who were to conſider of proper Me- 
chods to accompliſh it:“ But he thanks God, that 
« Providence had blaſted the long projected Scheme 
« of theſe Eccleſiaſtical Acbitophels; with other 


{urrilous Reflections on the Deſign, and thoſe con- 


cerned in it; and then he ſays, „ That ſince this 
« Model of Univerſal Liberty and Coalition failed, 
« and thele falſe Brethren could not carry the Con- 
« yenticle into the Church, they are now reſolved 
« to bring the Church into the Conventicle, which 
« will more plauſibly and lily effect her Ruin 
« what could not be gained by Comprehenſion and 
« Toleration, mult be brought about by Moderation 
« and Occaſional Conformity ; that is, what they 
« could not do by open Violence, they will not fail 
« by ſecret Treachery to accompliſh. If the Church 
« can't be pulled down,, it may be blown up ; .and 
« no matter with theſe Men how *tis deſtroyed, fo 
« that it is deſtroyed.”” | 
Now pray, my Lords, where is the forced Con- 
ſtruction to make the Doctor in this Paſſage ſpeak 
of Perſons in Church and State who endanger the 
Church, and not of Books and Pamphlets, Vice, 
Infidelity, Oc? 

He is on his ſecond general Head of the Perils 
of Falſe Brethren in the Church and State, and of thoſe 


Perſons who could not accompliſh the Deſtruction 


of the Church by the Comprehenſion, but were 
doing it another Way, by Occaſional Conformity 
and Moderation; I do not know that either of theſe 
are condemned by the Law for Vice, Infidelity, Blaſ- 
phemy, Hereſy or Prophaneneſs ; be that as it will, 
"tis from the Perſons in Church and State the Dan- 
ger is ſuggeſted to ariſe, and who, as he is pleaſed 
to ſay, make uſe of theſe only as means to blow up 
and deſtroy the Church : But then I ſuppoſe thele 
Perſons in the Church muſt be interpreted to be on- 
ly the moſt inferior, and ſo no Reflection on the 
Adminiſtration: As Men of Characters and Stati- 
ons in the State were conſtrued to be Conſtables, 


Exciſe-Men and Cuſtom-Houſe Officers, fo theſe 


Perſons who were to bring about the Comprehenſion, 
and are now blowing up and undermining the Church 
in another Manner, muſt be Church-Wardens, Pariſh- 
Clerks and Sextons, I heſe Sort of Conſtructions 
by the Doctor's Learned Council, are ſo eaſy and 
natural, that I muſt agree with his Obſervation, that 
they have not much Argument, Learning or Elo- 
quence to ſupport them. 
And I cannot but obſerve a very extraordinary 
Method of anſwering this Paſſage and the next, by 
one of the Learned Council; he is pleaſed to cite 
Two other Paſſages in the Sermon, which were ne- 
ver mentioned by me, or any of the Managers of 
this Article ; and with very ſtrenuous Zeal he ex- 
plains thoſ: Paſſages by chiming in with the Do- 
Cor, in charging Occaſional Conformiſts, with A- 
theiſm, Deiſm, and the worſt of Crimes; and 
then he concludes, that the Doctor, in thoſe Paſſa- 
ges he cited, has not afſcrted the Church to be in 
Danger under her Majeſty's Adminiſtration; but 
not one Syllable to this Paſſage, which I cited in 
Page the 16th, MO: 
he third Place I troubled your Lordſhips with, 
was in the 18th Page; his Words are“ Falſhood 
« always implies Treachery ; and whether that is 
« a Qualification for any one to be truſted, eſpeci- 
« ally with the Guardianſhip of our Church or 
« Crown, let our Governors conſider :” Theſe 
Words _ ſo plainly, they need no Comment, nor 
Vor. 
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have they offered at any Explanation of them; they 
muſt relate to Perſons, and can have no Reference 
to Books or Pamphlets, Blaſphemies of Heteſies, Sc. 
by any Conſtruction whatever. 8 
The Fourth Paſſage, my Lords, was in Page the 


20th ; he is talking of Dangers from National 
Sins, which are occaſioned by Diſſenters and Falſe 


Brethren ; and then he ſays, © And now are we un- 
«der no Danger in theſe deplarable Circumſtance ? 
'* Muſt we Jull our ſelves under this ſad Repoſe, 
* and in ſuch a ſtupid lethargick Security em- 
* brace our Ruin? I pray God we may be out 
* of Danger; but we may remember the 
King's Perſon was voted to be fo, at the ſame 
* Time that his Murtherers were conſpiring his 
«© Death.” 

The Subſtance of the Charge in this Paſſage, is 


an Intention to reflect on the Members who voted 


the Church to be out of Danger, by the Compari- 
ſon and Allufion to the Vote relating to the King, 
The Meaning ſeems evidently, that though the King 
was voted to be out of Danger, yet he was not 
out of Danger; and fo, though the Church was 
voted out of Danger, yet the Church was then, 
and 1s ſtill in Danger: But whether he meant 
it of the Members that paſſed that Vote, is the 
Queſtion; he ſays he only meant it according to 
his Notion of that Vote of the King, that thoſe 
not privy to the Deſign againſt him voted him ſafe, 
whilſt others conſpired his Murther ; ſo when the 
Members voted the Church of England to be in no 
Danger under her Majeſty's Adminiftration, it was 
none of them, but others that were conſpiring her 
Ruin. 

The Doctor was pleaſed to ſay too, That that 
Vote was a Lear and half before the King's Death, 
and that there were not a Tenth Part of thoſe 
Members who voted the King ſafe, the reſt be- 
ing turned out, and no Houſe of Lords: Be that 
as it will, they were the ſame Parliament that 
voted the King out of Danger ; and they that con- 
ſpired his Death, were Part of thoſe who voted 
him ſafe, and who turned out the reſt to accom- 
pliſh their Deſigns : And though the Parallel ſhould 
not run fo as to reflect on both Houſes of Parlia- 
ment, and all the Members, yet if it glances at 
ſome of them, and was ſo intended, it is a Cir- 
cumſtance of Aggravation, and that is the only In- 
tent of its being Part of the Article; and I can't 
but think the Doctor was apprehenſive of ſome Re- 
flection of that Kind, for he ſays immediately in the 
very next Words, That he hopes what he has 
e ſo freely ſpoken will not give Offence” : If he 
had not a View to that Vote of the Danger of the 
Church, there was no Occaſion for that Apology. 

The fifth and laſt Place I troubled your Lord- 
ſhips with, was in the laſt Page, where there were 
ſome Pathetical Expreſſions which the Doctor choſe 
out of the Scripture, and managed them with others 
of his own, ſo as to repreſent the Church to be in 
the utmoſt Peril; he mentions nothing of Vice, 
Blaſphemy or Infidelity : “* But that ſhe lies Bleed- 
ing of the Wounds ſhe has received in the Houſe 
« of her Friends“: He cited the Lamentations for 
it, but there being no ſuch Text there, I took the 
Liberty of ſaying it was a Lamentation of his own 
making. 

I ſhould not trouble your Lordſhips any more 
as to this Particular, but that I am in ſome meaſure 
obliged to vindicate my felt from what one of the 
Learned Council hinted upon this Occaſion ; he was 
pleaſed to fay in the Defence to the firſt Article, he 
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was as much at a loſs to find out a Paſſage in the 
Sermon, as one of the Managers was to find the 
Text in the Lamentations. Though, my Lords, this 
is but a Trifle to the Thing in Queſtion before your 
Lordſhips, yct ſince that Learned Gentleman was 
pleaſed to triumph, as if he had me ſure and unan- 
ſwerable on this Point, 1 beg your Lordſhips Indul- 
rey that it may appear which of us is in the 
Tight. 

The Doctor cited that Text to be in the 2d of Lam. 
4th. I looked through the Lamentations, therefore 
knew I might venture to ſay what I did; I have 
looked over it again, and am ſure there is no 
ſuch Text there, It gave me Occaſion to read and 
reflect on the other Texts cited by the Doctor in 
the Prophecy of Zachariah, the 13th Chapter, 
where there are ſome Words that I ſuppoſe are 
meant, though I could not but obſerve the Doctor 
to be very unhappy in the Choice of his Scripture, 
this as well as others being directly contrary to his 
Purpoſe. The Words cited are in the 6th Verſe, the 
two preceeding Verſes explain them; the Subject 
Matter was falſe Prophecy. In the 4th Verſe 'tis 
ſaid, 1: ſhall come to paſs in that Day, that the Pro- 
phet ſpall be aſhamed, every one of his Viſion, when 
he has propbeſied. In the 5th Verſe the Prophet 
is to deny that he is a Prophet, and ſay he 15 4 
Huſlandman, and no Prophet. And in the 6th 


'Verle he is aſked where he received his Wounds ? 


He anſwers, in the Houſe of his Friends : So that 
he retains the Character of a falſe Prophet all a- 


long; and what he ſays in each Verſe is equally 
true, and conſequently that the Wounds he re- 


ceived were not in the Houſe of his Friends, 
Whatever may be thought of the Doctor in this 
Matter, I think I may conclude, that his Learned 
Council had his Scripture by Hearlay, or elſc he 
would not have triumphed when he had fo little 
Reaſon. There was a Diſpute, my Lords, not ma- 
ny Years ſince, between Two Learned Divines 
of our Church, about the Rights of our Convocati- 
on; one inſulted the oth-r for his Ignorance in the 
Common-Prayer Book; but upon Examination it 
appeared, that- he who triumphed moſt, was moſt 
ignorant of what he charged on the other : Whether 
this Caſe is not ſomewhat applicable, I ſubmit to 
your Lordſhips. 

Having done, my Lords, with the ſeveral Paſ- 
ſages made uſe of to maintain this Article, I think J 
may ſay the Charge contained in it, (That the Do- 
ctor aſſerts the Church to be in Danger, not only 
generally, or ſo as to be meant from Vice, Infide- 
lity, Schiſm or Herefics, Blaſphemy or Prophane- 
neſs, but from under her Majeſty's Adminiſtra- 
tion) is not only affirmed, but ſtrongly proved. He 
is not charged here with ſpeaking contrary to his 
Words, or with Negative Crimes, nor is his 
Silence, as he was pleaſed to ſay, made Crimi- 
__ SY | 

I muſt now beg leave to obſerve a little on the 
Evidence produced on the Doctor's Behalf, and in 
his Defence to this Article, Your Lordſhips had a 
Collection of many ſcandalous Books and Pam- 
phlets, drawn from Obſcurity, to be republiſhed 
to the World, for the more effectual ſuppreſſing 
Blaſphemy and Prophaneneſs: And ſince the Do- 
&tor's Council forbore to mention the Particulars, 
I ſhall not enter into them ; only in general I 
think I may ſay, that they have been proved to 
be no way material to what is in iſſue before your 
Lordſhips : But it may not be improper to take 
Notice, that moſt of theſe Books appeared to 


have ſtolen into the World, and the Authors ſtill 
concealed ; ſome of them Printed in Holland ſeven. 
teen Years ago, and others Publiſhed fince the Do. 
ctor's Sermon: And for the Ob/ervators, and Rights 
of the Chriſtian Church, tis well known the Au- 
thor of one, and Publiſher of the other have beer, 

roſecuted ; ſo that theſe cannot be faid- to be to. 
rad with Impunity, nor meant as the Provoca- 
tion for the Doctor's Cenſure. 

I am ſorry there are any of theſe prophane and 
impious Pamphlets: There are ſome others too 
that have been publiſhed within this ſeventeen 
Years, which might have been taken notice of, 
but 1 don't find them in the Doctor's Catalogue. 
There was a blaſphemous Sermon preached and 
publiſhed by Doctor Binks z Mr. Dodrwells Charge 
of Schiſm, and unbiſhoping moſt of the preſent Bi. 
ſhops; the ſame Gentleman's Bapti/mal Union of 
the Spirit, or his No Immortality of the Soul ; and 
one Mr, Lefley's Projeft of uniting ours and the Gal. 
lic Church. Whether theſe Books were thought 
by the Doctor to tend to the right Eſtabliſhing our 
Church and true Religion, I need not ſay, but I 
do think they were worthy his Notice, and may 
vie with moſt in his Collection; and if he had 
been ſo incenſed againſt erroneous Doctrines, it 
had been a worthy Taſk ſure, and well becoming 
his honeſt well-meaning Zeal, to have endeavoured 
a Confutation of them; then his Aſperity in re- 
buking, his harſh and vehement Expreſſions, would 
not have been ill employed: But, inſtead of this, 
to turn his Violence againſt his Superiors, for nor 
Puniſhing what, it may be, they never heard of; 
and to lay the Danger from theſe Doctrines at their 
Doors, is not to be juſtified by any pretended Pro- 
vocation of this Kind whatſoever. 

There was another Piece of Evidence produced 
to your Lordſhips, ſome Proclamations againſt Im- 
morality and Prophaneneſs : If there is any Thing 
to be inferred from them in the Doctor's Favour, I 
mult own I can't conceive it, Becauſe the Queen 
commands the Magiſtrates to put the Laws in Exe- 
cution, therefore every private Divine may arraign 
his Superiors for a ſuppoſed Negle& of their Duty, 
as often as he thinks fit; I fay, I don't underſtand 
this Inference, but I can eaſily apprehend the Con- 
ſequence to all Governments that will ſuffer ſuch 
Preſumptions. 

The Doctor himſelf was pleaſed to ſay, That one 
of the Dangers of the Church mentioned by him 
was forgot by the Managers, that was from Pa- 
piſts and their Emiſſaries: I will do him the Ju- 
ſtice to remember, that he has beſtowed ſix Lines 
on this Danger, but twenty-ſix large Pages on the 
Danger from thoſe in Church and State. Then it 
was laid, that the DoQtor prays for the Queen, has 
taken the Oaths to the Queen, and therefore he 
could have no Intention to reflect on her Majeſty, 
or any Part of her Adminiſtration either in Church 
or State. And the Doctor n his own Speech was 
pleaſed to acknowledge her Majeſty to be a Nur- 
ſing-Mother to the Church: But I could not obſerve 
one Syllable to the Reverend Fathers of the Church, 
of his Opinion of their Care of it : I could hear him 
admoniſh that Venerable Bench of the Guilt of de- 
parting from the Church, and abandoning the Prin- 
ciples of the Church, if they ſhould puniſh him, a 
true Son of the Church, for Preaching the ſame 
Doctrine with theirs ; as if there was no manner of 
Difference whatever. 

It ſeems, my Lords, very ſtrange, that after a 
Charge of this Nature of Reflection upon his Ec- 

cleaſiſtical 
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leſiaſtical riors, that, after having ſtudied fo 
— Sbenen, he ſhould not — with him- 
ſelf for ſo much as a Compliment on this Occa- 
ſion. Such Behaviour ſeems to need no Explana- 
tion. I ſhould be very unwilling to recollect any 
of the Doctor's charitable Opinions of his own Bre- 
thren, who, as he is pleaſed to ſay, can facrifice 
their ſolemn Declarations and Oaths to Complaiſance 
and Preferments. I would be fo charitable as to be- 
lieve well, and think favourably of all Men ; but 
when the contrary does ſo manifeſtly appear, it 
would be Injuſtice to the reſt of Mankind not to judge 
accordingly. It would be a Remiſſneſs and Negli- 
gence of Duty, juſtly blameable, if we were to ſhut 
our Eyes, and reſolve not to ſee what ſo evidently 
threatens the Peace and Quiet of the Kingdom. It 
Men muſt be allowed to vent their Diſpleaſure at 
ſuch Proceedings of their Governors which do not 
fuir their particular Humours, what muſt become of 
the Credit and Reputation of any Government, which 
is ſo neceſſary to preſerve it ? 

Your Lordſhips have heard a great many Obje- 
ctions againſt Innuendo's, that they are dangerous 
Things, and never encouraged; and that your 
Lordſhips have been pleaſed to ſhew your Diſlike 
of them. TI ſhall not ſcruple to own, that to lay a 
Meaning to a Man when his Words will not bear it, 
to make any invidious Conſtruction when it will ad- 
mit of a favourable one, I can neither approve or 
defire. But becauſe the extreme or ill Uſe of any 
Thing is not to be allowed, that therefore you muſt 
never apply it at all, is ſuch Logick and Law as I 
have not been uſed to. 

My Lords, In the Caſe de Libellis famaſis, cited by 
the Doctor's Council, your Lordſhips will find, that 
if only plain poſitive Aſſertions are Libels, there 
will be no Fence againſt the Envy and Malice of 
wicked Spirits: And if the Law has guarded every 
private Man's Reputation, ſo as not to be blaſted by 
oblique Turns and ſcandalous Inſinuations, it would 
be very hard if thoſe in Authority ſhould be expoſed 
to the Virulence of every diſcontented Humouriſt. 
Malice will never want a Pretence, or Means to 
convey Scandal and Reproach by ly Parallels and 
Alluſions, which may do equal Miſchief with poſi- 
tive Aſſertions: But I muſt obſerve to your Lord- 
ſhips, That there are not only oblique Inſinuations, 
but poſitive Afſertions. 

Not only thoſe Paſſages which I have pro- 
duced, which are exprels, but the whole Scope and 
Tenor of his Sermon, relates to the Peril of the 
Church from Perſons in Church or State, and not 
thoſe evalive Shifts of Vice and Infidelity, Books 
and Pamphlets. It the Doctor had only rebuked 


Immorality, Blaſphemy, Prophaneneſs and Irreli- 


gion, he might ſtill have attended his Flock “, and 
they not have been brought to attend him; nor 
would he have been thought to arraign the Reſolu- 
tion of the Parliament. But for him to take upon 
him to cenſure and expoſe his Superiors, and to in- 
ſinuate into the Minds of the People the Danger of 
the Church from thoſe Perſons who have the Pro- 
tection of it, is no likely Method to ſuppreſs Immo- 
rality and Prophaneneſs, and is directly contrary to 
the Words and Intent of the Reſolution of your 
Lordſhips and the Commons. 

To what End the Doctor has thought fit thus to 


Hit Pa- iſbianers fart of the Aſeb that attended him ta ard 
from his Tris). 
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diſperſe his Sermons, may be eaſily imagined ; and 
our — cannot be unacquainted with the 
iſtory of a Neighbour Nation, what temporal Ends 
were to be accompliſhed by a loud Outcry of Dan- 
er to the Church, the Church, Religion and the 
hurch. Whether that will not bear a Parallel with 
the groundleſs Clamours which have occaſioned many 
of our preſent unhappy Diviſions, I ſubmit to your 
Lordſhips. ; 

It remains, my Lords, that I anſwer one of the 
Learned Council, what the Nature of this Offence 
is : I ſhall only tell him in the Words of your Lord- 
ſhips and the Commons Reſolution, made publick 
by her Majeſty's Proclamation, ** That whoever 
creates unreaſonable Diſtruſts, and groundleſs 
<« Jealouſies in the Minds of the People; whoever 
e diſtratts the Kingdom by falſe and ſeditious Ru- 
** mours of the Danger of the Church, to cover De- 
* ſigns they dare not own z whoever goes about to 
inſinuate that the Church is not in a fate and flou- 
*© riſhing Condition under her Majeſty's happy Ad- 
* miniſtration, is an Enemy to the Queen, 
Church, and the Kingdom.” Which, in other 
Words, is, Againſt the Law, againſt the Temple, 
and againſt Cæſar has he offended. 

Nay, my Lords, Has not this bold Offender 
gone yet farther? Has he not told your Lordſhips 
at your own Bar, That notwithſtanding the Tole- 
ration, the Diſſenters are Schiſmaticks, and liable to 
Spiritual Cenſure; that by continuing the Indul- 
gence to them, you countenance Schiſm; and that 
while Schiſm is continued, the Church muſt be in 
Danger ? So that reſolve what you pleaſe, and make 
what Laws you will in their Ha, he muſt till 
thunder out his vehement Anatbema's againſt them, 
as dangerous to the Church. 

This, my Lords, is a Specimen of that Indepen- 
dency of the Church that of late has been ſo much 
ſtruggled for; and which, if not confuted in time 
by Authority, may ſoon devour the Supremacy and 
the State. And ſince the Doctor has and does ſtill 
thus preſume to defy and arraign the Reſolution of 
your Lordſhips and the Commons, he is properly be- 
fore this Tribunal; and I may apply to him the Say- 
ing to a Goat brouſing on a Vine, and which was ap- 
plied to one of another Function upon ſuch an Occa- 
ſion, who had defied the Power of Parliaments: 


„ 


Rode Caper vitem, tamen hinc cum ſtabis ad Aras, 
In tua quod fundi Cornua paſſit, erit. 


My Lords, The Commons are ſo fully aſſured of 
your Lordſhips Wiſdom and Juſtice, that they can- 
not queſtion but your Determination in this Proceed- 
ing will be to their Satisfaction; therefore I ſhall 
trouble you no farther, but ſubmit to your Lord- 
ſhips Judgment, 


Serj. Parker. Y Lords, Having already, by 
Command of the Commons, 
endeavoured to make good the Fourth Article of this 
Charge; it is now my Duty to ſupport, what I ofs 
fered before, both againſt the particular Objefions, 
and the general Rules, propoſed or inſinuated by the 
Council, or the Priſoner. 
The firſt Thing I attempted to prove by particular 
Paſſages, was the ſecond Clauſe of this Article: 
That Doctor Sacheverell ſuggeſts, That there 


are Men of Charafers and Stations in Church and 


„State, who are Falſe Brethren, and do in them- 
<© ſelves weaken, undermine and betray, and do en- 
© courage and put it in the Power of others, who are 

5M 2 «« proſeſſed 
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c profeſſed Enemies, to overturn and deſtroy the Con- 
« ſtitution and Eſtabliſhment.” 

This I thought would be plainly made out, if I 
could ſhew theſe Two Things : 

1. That the Doctor has aſſerted, in expreſs 
Terms, of all Falſe Brethren in general, that they do 
in themſelves weaken, undermine and betray, and do 
encourage and put it in the Power of others, «who are 
profeſſed Enemies, to overturn and deſtroy the Conſti- 
tution and Eſtabliſhment, And, 

2. That he charges Perſons of Cbaracters and Sta- 
tions with Falſe Brotherhood. 

Apprehending the Conſequence clear, that if theſe 
Two Things were aſſerted by the Doctor, the 
Charge was uſt. 

TL uſed likewiſe ſome farther Proofs, which I ſhall 
not need repeat, 

Beſides ſome little Cavils as to the Two Propoſi- 
tions, which I ſhall take Notice of by the way ; 
great Complaint is made, often repeated, and much 
exaggerated, that I have brought together theſe T'wo 
Propoſitions, that are twelve, or nine, or at leaſt 
ſeven Pages aſunder. 

My Lords, I took Notice of this Triffing Ob- 
jection before; and what I ſaid to it, neither the 
Doctor nor his Council have attempted to Aniwer, 

But they all ſeeming to lay the greateſt Streſs up- 
on this Part, and the Council every one repeating 
it, I beg leave to ſtate once more how that Matter 
ſtands. 

The Doctor in this Sermon propoſes, (I.) To de- 
ſcribe Falſe Brotherhood ; (2.) To thew the Miſchief; 
and (3.) the Malignity of it, 

And this Angle Confideration would make one ex- 
pect, that theſe Heads ſhould relate to one another, 
at whatever Diſtance he takes them up. 

Under the Second Head, * Page 15, he aſſerts, 
of all Falſe Brethren in general, that “ they do in 
« themſelves weaken, undermine and betray, and 
4 do encourage, and put it in the Power of others, 
« who are profeſſed Enemies, to overturn and de- 
e ſtroy the Conſtitution and Eſtabliſhment.” 

This is my firſt Prop on in Terms, and nothing 
is objected to it. 

Only a little Attempt is made to divert the Que- 
ſtion, by mentioning ſome particular ſorts of Falſe 
Brethren, and ſaying he there ſpeaks of Falſe Brethren 
in ſome of thoſe Senſes of the Word. 

I agree it: He that ſpeaks of al/, ſpeaks of ſuch 
as are included in thoſe Senſes of the Word which 
he mentions; but likewiſe ſpeaks of all others too; 
ſpeaks of ſuch as he has mentioned any where elſe, as 
well as here, ſuch as are Men of Charatters and Sta- 
tions, as well as ſuch as are wot. 

Under the Third Head, 

In ſhewing the Malignity of this Sin (not 7» 11 
ſelf, that he had ſhewn before, but) with regard to 
the World: He inſtances firſt, in the Miſchiefs ari- 
ſing from Men of Charatters and Stations, in the 
Words I formerly cited. This, I thought, made 
out my Second Propoſition to be the Doclor's, 
«© That Men of Charafters and Stations are Falſe 
Brethren.” 

This is faintly deny'd; and 'tis ſaid, he does not 
here ſuggeſt Men of Characters and Stations to be 
Falſe Brethren ; but what is here ſpoke relates to 


Note, The Pages of the Sermon are referred to as in the 
ns Edition, which «vas that evhich «vas proved and read in 
Vidence. 
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their private Behaviour, and not to the Alminiſira. 
tion, | 

Beſides, that this is directly againſt the plain Jn. 
port of the Words; to let your Ladd. "ke — 
Candor of this Defence, let us ſuppoſe it true; and 
that it is the Doctor's Opinion that the Perſons he 
here ſpeaks of, be they great or mean, are not Falſe 
Brethren. 

Then the Doctor, to be confibent with this De- 
fence, muſt affirm, that he here ſets forth the 7e 
nity of Falſe Brotherhood, by ſhew ing the Meligniry of 
anether Sin which is net FALSE BROTHUE R. 
HOOD, in Perjons of Characters and Stations, who 
are not FALSE BRETHREN. | 

This is the wretched Shift he is driven to, taking 
it the belt for him. 7 

That theſe Characters and Stations relate both to 
Church and State, all his Diſcourſe in the Places 
cited, and every where elſe, ſhews; nor has be or 
his Council made it an Ovjettion that they do net ; 
ſo that it would be very much miſpending your 
Lordſhips Time, to go to prove, what is not deny'd, 
that by Men of Charafers and Stations, he in- 
tends Men of Characters and Stations in Church and 
State, 

The Two Propoſitions being thus cleared, let us ſee 
if that which is laid hold of to declaim to carneltly 
upon, have any more Weight in it, that is, the Join- 
ing together theſe Two diſtant Propoſitions. 

The Objection, rightly ſtated, 1s this : 

He has in one Place affirmed of 4, Falle Bre- 
thren in general, © That they do in themſelves 
e weaken, undermine and betray, and put it in the 
& Power of others, who are proteſſed Enemies, to 
& overturn and deſtroy the Conſtitution and Eſta- 
ce bliſhment,” 

And ſeven Pages off, has repreſented Men of Cha- 
ratters and Stations as Falſe Brethren, 

And we (very unreaſonably ! have charged him 
with ſuggeſting, <©* That there are Men of Cha- 
c racters and Stations in Church and State, who are 
„ Falle Brethren, and do in themſelves weaken, un- 
„ dermine and betray, and do encourage and put it 
& in the Power of others who are profeſſed Enemies, 
* to overturn and deſtroy the Conſtitution and E- 
« ſtabliſhment.“ 

This is the true Strength of the ObjeFion, and the 
very ſtating it expoſes it. 

The general Miſchief he mentions, as common to 
all Falſe Brethren, Page 15, I preſume will be ad- 
mitted to belong to /hge deſcribed, Page 7, Why 
then not as well to boſe Page 22 ? 

Muſt not what is ſaid of all Falſe Brethren, 
extend both to hoſe whoſe Crime he deſcribes, 
and ro thoſe whole Malignity for that Crime he ex- 
poles ? 

And which is moſt to be regarded, the Diſtance 
of the Place, or the Connexion ot the Scheme, and the 
Nature of the Propoſitions ? 

The Doctor hiniſelf ſeems rather to preſs the Ob- 
jection thus, That this is Inference, and joining in- 
dependent Propeſibions; which, though ſpoke by him 
in general, the Unan:mity of his Council in falling 
upon this Part of what I ſaid, ſhew, it was ſpoke 
principally with a View to theſe two Paſſages, Are 
then Paſſages that ſpeak of all Falſe Brethren, and 
that ſpeak of ſome particular Falſe Brethren, inde- 
pendent ? 

My Lords, Theſe are fo far from being indepen- 
dent, and ſo ill have they choſen out what to find 
fault with, (that if your Lordſhips will pardon the 
Pedantry, conſidering I have a Man of Logick and 

Diſputation 
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Diſputation to deal with) the two Propoſitions are the 
two Propoſitions of a Hllogiſm, concluding in the 
Figure. 
And the Inference he complains of is the Conclu- 
neceffarily ariſing from them, according to the 
Rules of Logick, 
The whole Syllogiſm runs thus: 


All Falſe Brethren do in themſelves weaken, under- 
mine, and betray, and do encourage and put it in the 
Power of others cobo are proſeſs'd Enemies, to overturn 
and deſtroy the Conſtitution and Eſtabliſhment. 

Perſons of Characters and Stations are Falſe 
Brethren. 

Therefore Perſons of Characters and Stations, do, 


Sc. 


The two firſt Propoſitions are what I have ſhewn 
the Doctor plainly to lay down; the other only a 
neceſſary Conſequence, 

Would any one expect that the Doctor ſhould be 
ſo forgetful of the Rules of Logick, as when he had 
laid down the Premiſes, to deny the Conclufion ? Or 
to deny the Concluſion to be HIS DOCTRINE, 
who laid down thoſe Premiſes ? 

Can it be thought, that he laid them down without 
an Intention that his Hearers ſhould make the Con- 
cluſion ? Or could he think it paſible they ſhould not 
make it ? 

Or ſhall the ſuppreſſing a Concluſion ſo plainly 
ariſing, which is taten Notice of in ſome that write 
of Logick as an Elegance in Diſcourſc, peſs for an 
Excuſe ? 

Let the Doctor deſcribe Falſe Brethren in general 
as Betrayers and Deſtroyers of the Church, and the 
proper Objefs of the Rage and Fury of the People, 
and then expoſe as Falſe Brethren thoſe in the Ad- 
miniſtration, Perſons of Characters and Stations, from 
the chief to the leaſt, the People will quickly make 
the Application. | 

If any one ſhould inflame the Mob to ſuch a De- 
gree of Rage and miſtaken Zecl, as to forget the 
Spirit of the Goſpel, and to believe it their Duty to 
ſerve God by breaking the prublick Peace, and to 
ſupport his Church, by pulling down all Meeting- 
Houſes, and rifling the Houtes of all Diſſenters; 
he needs afterwards only tell them, THIS IS A 
MEETING-HOUSE ; HERE LIVETHA DIS- 
SENTEKR, they are t fo dull as to fail of making 
the Concluſion ;, THEREFORE THIS HOUSE IS 
TO BE PULLU'D DOWN; THEREFORE THIS 
MAN IS TO BE PLUNDERED)}; and of putting 
it immediately in Execution where they dare. 

Suppoſe ſuch a Man ſhould, in Defence of him- 
ſelf, ſay, „I did not bid them pull down is 
« Houſe, nor rifle that ; my telling them All Meet- 
* ing-Houſes were to be pulled down, All Diſſenters 
to be marked and plundered, was Four Months 
© before I told them THIS WAS A MEET- 
« ING- HOUSE, OR THAT MAN 
„A DISSENTER; and to carry back a 
„% Man's Words, ſpoke only by way of Informa- 
„ tion, to what was ſaid Four Months before by 
„% way of Doctrine, is the greateſt Hardſhip in the 
«© World:“ 

Would this paſs for an Excuſe ? Or would it not 
add to the Indignation againſt fo impertinent a Tri- 
fler on ſo ſad an Occaſion, 

My Lords, The burning a Meeting- Houſe, the 
burning al the Meeting-Houfes, the laying this 
Metropolis once more in Aſhes by the Enemies 


5 


or High-Crimes and Miſdemeanors. 


821 


of our Conſtitution, is nothing to the inflaming 
the Nation, and rendring the DUE EN and Her 
ADMINISTRATION odious to the People. 

Shall it then be an Excuſe for the Doctor 
here, when he has laid down the Premiſes, to 
lay, that he has not in Words expreſſed the Con- 
clufimm ? 

Shall the meaneſt of the People, clearly and rightly 
collect, This is Doctor Sacheverell's Doctrine; and 
ſhall not we in accuſing, and your Lordſhips in judging, 
be allowed to collect it, when we are endeavourin 
to preſerve the Queen and Conſtitution, and al! that 
IS dear to us ? 

Surely, my Lords, we ſhall. Nor is the fri 
Conſequence that your Lordſhips find in this Clauſe, 
always neceſſary in Caſes of this Nature: But I was 
willing to ſhew it here, that your Lordſhips may 
fee with what Juſtice this was made the great Topick 
whereupon to declaim againſt Hardſbips; and to 
couple ſuch [ferences with [nnuends's, as if both 
were the ſame. 

As for taking one Part of one Sentence, and ano- 
ther Part of another, whoever makes a Conclufion in 
Logick ever does it; and only then does amils in it, 
when in doing it he departs from the proper Rule, 
and where the Conſequence is not juſt; which I have 


Heron is not the Caſe here, and no Body has attempt- 


ed to make out that it zs, 

*Tis as little to the Purpoſe what is ſaid, that he 
has not reſtrained this to Perſons of the H1GH- 
EST CHARACTERS AND STATIONS; 
which 1 ſhewed ſo fully before, that it has been 
thought more adviſeable to pretend I admitted what 
I believe I plainly dit roved, than to offer any Anſwer 
to my Rcaſons. | 

Pl} only add, that *tis not pretended, that there is 
one Word in the Sermon that looks like the leaſt 
Hint, that caly Inferior Officers were meant; and 
*ris plainly ſoeron, that others were intended: And 
then the Doctor's Excuſe amounts, at beſt, but to 
this: He has indeed ſpoke in reproachful Terms of 
Magiſtrates in general, he has pointed to thoſe that 
have, and thole that beſtow the Honours of the 
Church, and Places and Preferments in the State; 
he has pointed to the Chief; his Reaſoning, when 
he ſhews the Malignity of the Sin from Examples 
of Perſons of Characters and Stations is the ſtronger, 
the Greater theſe Perſons are, as the Examples of 
the Greateſt are the moſt Contagious; but yet he 
relies upon it, that ſince the general Mention of 
Perſons of Characters and Stations takes in the 
Meaneſt as well as the greateſt, *tis not to be doubt- 
ed but the all-diſcerning People, eſpecially when 
ſufficiently fired and enraged, will reſtrain the Words 
to the moſt innocent Meaning, and apply them only 
to inferior Officers, Conſtables, and thoſe in the near- 
eſt Degrees to them. 

This is the Sum of this notable Excuſe. 

Let this therefore, where, by bending their uni- 
ted Force againſt it, they ſeemed to have the 
greateſt Hopes of making forme Impreſhon, ſerve 
tor the Specimen choſcn by themſelves, of the 
Hardſhips of Inferences and Innuendo's in this 
Charge. | 

„ The Third Clauſe, © That be chargeth her 
« Majeſty, and thoſe in Authority under her, with 
« general Male-Auminiſtration; The firſt, That 
« he ſuggeſts that her Majejly*s Adminiſtration, both 
« in Kcclefiaſtical and Civil Affairs, tends to the 
« Deſtruttion of the Conſtituticn” ;, are ſo manifeſt, 
that after what bas been ſaid, and is wnanſwered, it 

would 
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would be but loſing Time to attempt to make them 
more plain. 

And their Defence, and the Books and Pamphlets 
read on this Head, are not to the purpoſe. 

For ſure, the ſhewing that there have been ſome 
Paltry Scriblers, few in Number, many long ſince 
dead, ſome mad, ſome that have undergone the in- 
famous Puniſhment of the Pillory, moſt of them pro- 
ſecuted or unknown, does not prove that there are 
Seminaries for the open Profeſſion of thoſe Blaſphemies 
and Impieties; much leſs, that they are foffered by 
the Government, or that their Follies can be called an 
open Violence upon the Church, or their Faults made 
the general Character of the Nation, and charged upon 
the Queen and her Adminiſtration. 

When a ſcandalous Book is publiſhed, or contagious 
Sin committed, any Subject who has a real Zeal to 
prevent the Miſchief ſpreading, may apply to the pro- 
per Magiſtrate to ſuppreſs itz and if inferior Ma- 
giſtrates negle& their Duty, may earry the Com- 
plaint, againſt them and it, to their Superiors. 

But is it to be endured, in any eſtabliſhed Go- 
wvernment, that a Man paſs over all the Ma- 
giſtrates, and make an Appeal! to the People, not 
only againſt the Offenders, but againſt the Magiſtrates 
too ? 

This is properly Faction, this is invading the Roya! 
Authority ; tis, in the Doctor's own Words, A re- 
« bellious Appeal to the People as the Dernier Reſort of 
&« Fuſtice and Dominion”; tis erecting 4 Popular 
Tribunal, where not only SCRIBLE RS, but the 
DUEEN and her AUTHORITY are to be 
try'd. 

The Doctor indeed pretends that his Zeal was 
only againſt thoſe Offenders, and ſuch as keep not 
within the Bounds of the Toleration Act; that his 
Warmth of 3 was only to ir up the Magi- 
ſtrates to put the Laws ſtriftly in execution; and he 
ſolemnly proteſts he intended no Reflection on the 
Queen, or her Miniſtry ; that by the Dangers of the 
Church, he meant only thoſe Judgments, which the 
juſt Anger of a provoke God might be reaſonably 
expected to inflict on ſo wicked a People. 

[ can't pretend to repeat his very Words, but I 
apprehend this to be his Senſe, and beg Pardon it 
I miſtake his Meaning. 

My Lords, I am amazed at the Doctor's Solemn 
Proteſtations. I will avoid hard Words as much as 
I can; but if when he calls God to Witneſs in ſo 
folemn a Manner, he ſhould then ſpeak without 
Foundation of Truth, plainly againſt his Sermon, and 
be even then uſing the little Arts of Evaſion, and di- 
derting the Queſtion, inſtead of that Sincerity which 
ought to accompany ſo folemn an Oath, I leave 
it to your Lordſhips to give a Name to ſuch Be- 
haviour, 

Is it poſſible to ſay he intended not to reflect on the 
Adminiſtration ? 

Give me Leave to read to your Lordſhips Two 
Pages in his Sermon, to which I before referred; 
and be pleaſed to obſerve, as I go along, how much 
they are applicable to unknown Authors, or the 
Dead, to Algill, the Obſervator, the Review, or 
other Writers, that he has made ſo filthy a Collection 
out of; or to Atheiſts, or Diſſenters exceeding the Li- 
mits preſcribed by the Toleration; or to Occaſional Con- 

formiſts, Diſſenters too in the main, but when the Oc- 
caſion of a Place calls them to Church ; and your 
Lordſhips will have one Inſtance of his Sincerity in 
his Solemn Proteſt ations. 

« 2, Secondly, In regard to the World, What a 
« yaſt Scandal, and Offence mult it give to all Per- 
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9 Ann, 
ſons of Piety and Integrity, to ſee Men of Cha. 
rater, and Stations, thus ſhift and prevaricate 
with their Principles, and ſtarting from their 
Religion upon any Occaſion of Difficulty, or Tria! 
and like the Diſciples, flying from, and for. 
ſaking our Saviour, when his Life lay at Stake > 
To ſee Mens Opinions fit as looſe about cm 
as their Garments, to be put on, or off, for Car- 
venience * What can unwary Perſons conclude 
* from ſuch Tergiverſation, and Hypocriſy, but thar 
* all Religion is State-Craft, and Impaſture? That 
All Godlineſs is Gain; and that the Doctrine, ot 
*« the Church lie not ſo much in her Articles, as her 
Honours, and Revenues? Without doubt, this 
Modern Latitude, and infamous Double Dealing, 
as it can 2 from nothing but the rankeft 
Atheiſm, 1o it muſt propagate ic whereſoever it 
goes; and *tis not to be queſtioned, but that the 
* Wonderful Increaſe, and Impudent Appearance 
of all Sefs and Herefies in this Kingdom at pre- 
* ſent, beyond what was ever known in former 
Ages, is chiefly to be attributed to ir. But this 
Crime is as pernicious to Human Society, as Re- 
& ligion; for it deſtroys all common Honeſty, Faith, 
* and Credit in the World, and in the Place cf 
* it, ſts up an Univerſal Trade of Couzenape, 
** Sharping, Diſſimuation, and downright Kzavery. 
For, what Dependance can there be upon a Man 
of no Principles? What Truſt in Fquivecations, 
Evaſions, and Lyes? Nor indeed could any one 
be ſuppoſed ſo ſottiſn, as to place the leaſt Con- 
fidence in theſe Men, did . not bait their 
Hook, and cover their Treachery with the ſacred 
and plauſible Pretences of Friendſhip, whereby 
they are capable of doing much more Miſchief, 
than a bare-faced and profeſsd Enemy. In what 
moving and /{ively Colours does the Holy P/almiſt 
Paint out the crafty Infidiouſneſs of ſuch wilely 
Volpones ? Wickeadneſs, ſays he, is therein, De- 
ceit and Guile go not out of their Streets. For it is 
not an open Enemy that has done me this Diſhonour, 
for then I could have born it: Neither was it mine 
« Adverſary, that did magnify himſelf againſt me, for 
*© then peradventure I would have hid my ſelf from 
& him. But, it was even Thou ! my Companion, mv 
„Guide, and mine own Familiar Friend, We tot 
« ſweet Counſel together, and walked in the Houſe of 
„ God as Friends. There is no Faithfulneſs in their 
&« Mouths, their inward Parts are very Wickedneſs ; 
« their Throats are open Sepulchres, and their Word; 
« are ſmoother than Oil, yet be they very Swords. 
Lite Joab, they pretend to ſpeak Peaceably, and 
« ſmite Us mortally under the Fifth Rib. 

% 3. Thirdly, With regard to a Man's ſelf, it is 
hard to diſtinguiſh whether our Falſe Brethren 
prove themſelves Guilty of more exceſſive Kna- 
very, or Folly, For whatever theſe cunning, 
temporizing Politicians may think, they will find, 
after all their Souffing, and Compliance, that the 
e plain Road of Truth, Honeſtly, and Integrity, is 
« both the moſt Prudent, as well as the Safeſt 
« Way they can follow, and that the Viſdom of 
« this World is as much Fooliſhneſs with Men, as 
« *tis with God, For certainly there is no Sin that 
ſo much Diſappoints its own Ends as This does. 
Perhaps the Man may obtain the preſent Advan- 
tage he has in Proſpe#, by relinquiſhing his OlA 
« Friends, and Principles; but is ever ſuch a Mer- 
© cenary Convert received heartily into the Boſom 
„of his former Enemies? Or are They ever found 
* fo Credulous, and Good-natured, as to Forgive, 
« and believe ſuch an Apoſtate Cordial and Sincere, 
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« and fit to be truſted in any Matter of Weight, or 
« Importance, Who has betrayed his own Party for 
« the little ſordid Lucre of a Place, or Preferment : 
„ And is again ready to be Retrograde, when- 
« ever the Wind ſhall Change, and Veer about? 
« Such a Falſe Brother may ſerve the preſent Turn 
« of his Adverſaries, who may ſeem, whilſt they 
« want the Tool, to flatter and careſs him; but 
« Jet ſuch a Turn-Coat reſt aſſured, he ſhall 
« meet with Hypocriſy, for Hypocriſy ; and ſince 
« He is got upon the Stage, ſhall A bis Part, 
« and be bhiſſea off when he has done. Such a 
« qwiſe Game do our Projeftors Play, they Barter, 
« and betray their Friends, only to ſell themſelves 
« Faves into the Hands of their Enemies, who 
« ſhall treat them with more Inſalence, Diſdain 
« and Tyranny, than honeſt Men do with Scorn, 
« and Contempt, if they don't go the whole Lengths 
« of their Party, ſtick at nothing, though never ſo 
« impious, and abſurd, and run from one Extream 
« to a quite Contrary, Thus little, thus baſe, 


te thus odious, thus contemptible, thus ſervile, nay + 


« thus execrable is the Traytor, and Double-Dealer 
„ in the Sight, not only of all honeſt Men, but 
<« the moſt profeſſed Knaves, and Hypocrites Who 
cannot but have a Tacit Regard, and Veneration, 
« for a Man of Steadineſs, and Probity, that upon 
« all Occafions is true to himſelf, and his Cauſe; is 
« Above the Threats, as well as Flatteries of this 
« World, ſtill truſting in his Cod, and his own 
« Integrity, and Juſtice, deſpiſing his Intereſt, or 
« Succeſs, and is under all Circumſtances like that 
« God, and Religion he believes and ſerves, with- 
„ out Variableneſs, or Shadow of Change, but is the 
« ſame, To- day, To-morrow, and for ever. Far- 
« ther, theſe Falſe Brethren cannot be more odions 
© to God and Man, than they are to themſelves, 
„ who are always a Se/f-Contradition, full of Con- 
e fyfion and Perplexity, perpetually haunting them- 
<«« ſelves, the worſt of Demons, maintaining an irre- 
© concileable War betwixt the outward and inward 
„ Man, Conformiſts in Profeſſion, Half-Conformiſts 
« in Practice, and Non-Conformiſts in Judę ment. 
« Such a Mixture of Inconſſſtency and Nonſenſe, that 
any one that has the leaſt Spark of Conſcience, 
« or Reaſon, muſt renounce, and deteſt. But this 
« diſmal Effect has ſuch a State of Habitual 
« Hypocriſy, that it * damps and extinguiſhes 
« both, quenches. the Holy Spirit of God, and cru- 
cifies his Son afreſh ;, and as it finds a Man void 
« of Shame, generally (without a miraculous Con- 
« verſion) leaves him incapable of Repentance, 
« and both damns him here, and hereafter ; and 


« as he choſe it in this World, appoints him in the 


« ext, his Portion with Hypocrites, and Unbelievers, 
« with all Lyars, that have their Part in the Lake 


« which burns with Fire and Brimſtone, with the 


Grand Father of Falſbood, the Devil and his Angels. 
„ And ſo here we leave our Falſe Brethren, in the 
Company they always keep Correſpondence with.“ 

To go on. Is that true, that he only calls upon 
the Magiſtrates tor Juſtice upon theſe Offenders * 

If his Intent really were to exbort the Magiſtrates 
(before whom be preached) to pur the Laws in Execu- 
tion, one would expect to find it vehemently . preſſed 
under the Fourth Head, where he undertakes to ſhew 
what ſhou!d be the Reſult of all; but I have ſearch- 
ed carefully, and can find nothing there, nor any 
where elſe, of any ſuch Exhortation. 

There is indeed a Calling upon the Paſtors of the 
Church, who were not preſent, to thunder out Anathe- 
ma's againſt Schiſmz which could not be to per- 
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ſuade thoſe Paſtors that did not hear him, but to 
condemn their Remiſſneſ to the People that did. But 
all the reft is to the People, to adbere to the. Funda 
mental Principles; to watch againſt, MARK AND 
AVOID, theſe that deſert them; to give Place, BY 
SUBJECTION, 20 not an Hour; to deſpiſe ſneat- 
ing Sbuffiing COMPLIANCES, and put on their 
BRAVEST Reſolutions, which the PRESENT 
Caſe th mat: There is. a denouncing Woe tothe 
fearful Heart and faint Hands; a ſhewing the Perils 
and low Eſtate of the Church, that her Sons deſerted 
ber, that e lay bleeding of ber Wounds ; that her 
Adverſaries were CHIEF, and her Enemies AT 
THAT TIME proſpered. 

Is this the Language of one, that is only laying 
before Magiſtrates the Abuſes of a few inferior Per- 


ſons, within their Power, ſubject to their Authority, 


and whom they could eafily cruſb, and defiring thoſe 
Magiſtrates to correct them ? 

In ſhort, Is it calling upon the Magiſtrates, or 
upon the People, for Fuſlice ? 

Again: 

He ſolemnly declares his Meaning in the Sermon 
to have been, That the Dangers of the Church are 
only ſuch as ariſc from the Sins of the Nation, but 
not in the leaſt from her Majeſty and her Admini- 


tration, 


Let any one caſt his Eye upon the Sermon, or up- 
on the Dedication of that preached at Derby, and 
try how the ſeveral Expreſſions ſuit this Scheme; 
and he will ſce, the Doctor had nothing of it in 
View then, but that *tis contrived fince, tor him to 


pretend now, 


What Dangers of the Church and Conſtitution he 
means in the Sermon, is too plain to be ſhifted off 
by a Proteſtation : He tells you expreſly what they 
are, and from whom ; from Men, whom he deſcribes 
as being in the Adminiſtration, who un dermine and 
betray the Church, and enable others to deſtroy it ; 
they are ſuch as he apprehends, not from the 
Hands of God, but from the Treachery and Violence 
of Men. | 

Accordingly, the whole tends to ftir up Anger, In- 
dignation and Fury againſt thoſe Men; not to move 
Humiliation and Prayers to God, to avert thoſe im- 
pending Judęments. 

But poſſibly he may expect to be underſtood, not of 
an immediate Vengeance of God, or bis delivering us 
into the Hands of a Foreign Enemy, but his permitting 
wicked Men at home to overthrow the Church. 

If we take it to be fo, this /olemn Proteſtation is a 
mere Evaſion, and a ſhifting the Queſtion. 

"Tis true, the Overthrow of the Church and Conſti- 
tution is the heavieſt Judgment can befall us, and if 
it does happen, mult be accounted the AF of Di- 
vine Juſtice puniſhing us for our Sius. All National 
Puniſhments are certainly the more immediate Acts 
of the Juſtice of Providence; and the Inſtruments 
made uſe of to bring them about, are very often 
wicked Men. 

The Prophane Writers, the Atheiſts, the Abuſers of 
the Toleration, the Vilifiers of Holy Orders, of the 
Church, and of Chriſtianity, and other wicked Men, 
may have given great Provocations to Almighty Cod; 
and if I ſhould ſay ſo great, as may give juſt Cauſe 
to fear a Judgment upon us, that may endanger the 
Church and Conſtituuon; yet till the Queſtion is, 
IWhat Hands are about to execute this Fudgment upon 
us? We charge him as repreſenting the Church in 
Danger under her Majeſty's Adminiſtration ; as ſug- 
geſting that her Majeſty's Adminiſtration, in Church 
and State, tends to the Deltruftion of the 3 
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and conſequetaly, that the Hayds of thoſe in the 
Adminiſtration are about to execute ſuch 7 : 
wag be ſolemnly proteſts, he apprehends no Danger 
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ly Lords, This is triſſing; for every ſuch Danger 

is from God, and is his Judgment, whoever they be, 
- whether ber Majeſty, and her Miniſtry, or any others, 
that immediately bring it upon us. | | 
This therefore, inſtead of anſwer! 


© is evading, 
and diverting your Lordſhips View from the Per- 


ſons he es to be working the Ruin of the 
Church, to God the Supreme Director and Over- 
ruler of all the Actions and Deſigns of Men. As if 


the Reflection on the Queen and her Adminiſtration 
were the leſs, for ſaying, that they are the Inſtu- 
ments in the Hand of God to ſcourge the Nation for 
its Sins, and to execute his Vengeance in overthrowing 
the Church and Conſtitution. | 

So that I am afraid, his Part of his Solemn Pro- 
teſtation is either falſe, or evaſive, or both. 

And let ſo much ſuffice ro be added on theſe 
Clauſes. ; 

To what I offered to your Lordſhips on the Clauſe 
of keeping up Diſtinction of Factions and Parties 

I defire to add the Weight of One Authority, out 
of the Excellent Sermon preached by the moſt Reve- 
rend Prelate, my Lord Archbiſhop of Zork, and pro- 
duced by the Doctor. | | 

The Words are theſc : 

« They are Factious, they are Setters up and A- 
ce betters of Parties, who endeavour to deſtroy, or 
„ unſettle, or diſparage, or in the leaſt hurt or 
« weaken the Government, and the Laws as they 
& are eſtabliſhed ; let the Principles on which they 
& go, or the Pretences they make, be what they 
« will.” | 

Whether the Doctor hath not endeavoured in 
the higheſt Degree to diſparage the Government, 
and conſequently to weaken it, your Lordſhips will 
judge. 

: As to the other Clauſes, they have offered very little, 
and I will not repeat wh. I ſaid before. 

Only I would take notice, that under the Head 
of ſtirring up to Arms, ſomething was urged by the 
Council, in relation to what I ſaid upon ſome Texts 
of Scripture, but ſo entirely mi/taking my Meaning, 
that I think my ſelf uncencerned therein, 

As for perverting Scripture ; - 

The Council would ſeem to pretend ſomething 
or other to be the Miſtake of the Printer, without 
ſaying where the Miſtake is, or how they would have 
it read, 

Pl] tell your Lordſhips what the Miftate is; it 
is Printing the Second Chapter of Lamentations in- 
ſtead of the Firſt, and Miſplacing the References to 
Lamentations and Zechariah ; which I ſcorned to take 
Advantage of, and, in what I ſaid, refifyd. 

But this ſerved for a Shew of an Excuſe. 

They ſaid ſomething more on this Head, but not 
to what was my Objection; but promiſed the Doctor 
ſhould clear all. 

My Lords, I think J might reaſonably here put 
an End to the Trouble I am giving your Lordſhips ; 
but that I apprehend ſome Things which fell from 
the Doctor, and which have not fallen in my way 
already, may be proper to be taten notice of, fo far as 
concerns what is within my Province. 

I own, his Speech was extremely well compoſed, fit- 
ted not ſo much to inform (his Caſe would not bear 
that) as to move, (wherein his Hopes were more juſt- 
ly placed; ) not ſo much to fate the Queſtion, and 

clear it, as to divert it: All the plauſible Topicks 
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were laloured; and all the Arguments that pre,“ 
Barde upon him, and gg 1 an — 
paſs'd over in Silence; the Whole framed to give 
the Paſſions Maſtery over Regen, and to induce # 
Per ſuafion, that ſo goed, fo excallent'a Man as be. 
painted himſelf, that has ſo'many#irtnes, fo great 
Sincerity, ſo true a Zeal for Religion, could t be 
Guilty of this Charge, though plainly proces up. 
on him: The Proteſtations were ſtrong and earl 

and ſuch as will read well amongſt the People; Cc, 
of all thoſe qualifying Clauſes, that might'perhaps 
have made it fait better with the Truth of his Cafe, 
but would have had the Inconvenience of giving to 
the Readers Sw/picion of Guilt, An agreeable Con- 
cern for Religion and Virtue ran thro? all; which 
will always ſtrike an Audience, and ſcems intended 
to make ſome Amends for the Rage and Fury, and 
Zeal for Party in the Sermon. 

I only wiſh, for the Doctor's Sake, the Compoſer 
had preſerved a little more Regard, as well to what 
was fit to be ſaid here, (where the Truth of the 
whole Matter is known) as to what was fit to be ſaid 
abroad, and given it a little more Reſemblance of the 
Doctor and his Sermon; That he had not calculated 
ſo many Parts of it for an Appeal to the People, and 
to obtain their Acquittal upon his own Word. And 
I muſt needs ſay for. my elf, (tho* my liking, or 
diſliking it, is of very little Moment) had it had 
fewer and leſs Solemn Appeals to God Almighty, or 
more Truth, or 1 known leſs of the Matter, I ſhould 
have liked it much better. 

He begins with making his Order, the Church and 
Chriſtianity to be concerned in the Cauſe; intending 
it, I preſume, to be underſtood abroad as a Charge 
upon his Accuſcrs, that in his Perſon they arraign 
all theſe. 

But I ſhall not pretend to follow him through- 
out the whole Speech, only point out ſome Fallacies 
in it. 

My Lords, Great Regard is to be had to the 
Word, much more to the Solemn Declaration, much 
more to the Oath of a Clergyman, when he is free and 
unbiaſsd. 

But when he ſtands in Judgment, when the Rod is 
over him, when there is only one way open for Eſcape 
from the juſt Puniſhment due to his Crimes, by pro- 
teſting his Innocence; neither his Word, nor his Decla- 
ration, nor his Oath 1s to be regarded. 

That Method will acquit all that are accuſed; and 
the /eſs Conſcience any ſuch Wretch has, the ſurer and 
eafier will be his Eſcape. | 

And therefore your Lordſhips will judge, by what 
the Doctor has taught the People, what he has pub- 
liſhed, and not by what he pretends to be his Inten- 
tions in doing it. 

He makes Complaint of the Generality of the Charge, 
that it was ſuch that he knew not where it would 


ut. 

My Lords, Suppoſe we had followed the more 
common Way, and ſet forth all the Paſſages we have 
read, or the whole Sermon and Dedication verbatim, 
(as we might have done) without pointing out <ha; 
we objected to, or why ; had that left him leſs in 
the dark ? It was therefore more for his Advantage, 
that we ſhould tell him the particular Points we 
would inſiſt upon, than if we had left our ſelves at 


Liberty at the Trial, to make as many Points as we 


then pleaſed. | 
He lays it down for a Rule, That the Bigber the 
Charge is, the more clear ought the Proof 10 be. 
My Lords, The Proof here is indiſputable ; the 
Sermons and Books are not denied to be his, — 
| theje 
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p theſe are all that firiily make the Evidence in the 
Caſe; the reſt is but Argument, and ſhewing them 
to be Libellous in the Particulars in the Charge. 

But take Proof in a larger Senſe, ſo as that it 
may extend go the e, upon the Evidence, 
and to the making good the Charge, as in this Caſe 
is perhaps not improper *- . "MP, | 

ſhaved Reaſon, fn reſpe# of this Charge againſt 
him,. to conteſt his Rule,. becauſe the Proof of it is 
clear in that Senſe too. | 

But yet, for the fake of 7uftice, I ſhall take the 
Liberty to ſay, that, as apply'd to this Caſe, it is a 

Fallacy. 

Ti fort of Proc ariſes from the Senſe and Doc- 
trine of his Books. FEET 

And I preſume, the Doctor cannot hope, that be- 
cauſe this is charged to be ſo high a Crime, as De- 
faming and Undermining the Government, any more 
favourable Meaning is to be put upon his Wordt, 
than if it were the /e/s Crime of defaming a Pri- 
vate Perſon z or that your Lordſhips ſhould not un- 
derſtand in this Caſe, (that which every body elſe 
that hears it, underſtands) and which your Lordſbips 
would have underſtood, if it had not endangered the 
Government. 

I own, I cannot comprehend why your Lordſhips 
ſhould be more ſhy of Defending the Government, 
than a private Reputation; or moſt afraid of cenſur- 
ing that which is infinitely the moſt dangerous Con- 
ſequence, if it eſcape uncenſured. 

On the contrary, in the Caſe of .thoſe Things 
which tend to the Overthrow of the Conſtitution, 
where the Rules and Methods of Inferior Courts 
cannot apply a proper Remedy, your Lerdſbips (up- 
on the Impeachment of the Commons) may. Let 
the Contrivance lie never fo deep, be never ſo art- 
fully wrought, when it ſtrikes at our A, it would 
be abſurd to ſay, the Commons may not bring it to 
the Bar of Juſtice, and your Lordſhips prevent its 
dreadful Effects, and give it the Puniſhment it 
deſerves. 

My Lords, Without. h Power, your Conſtitu- 
tion were weak and precarious. 

THE Doctor obſerves in what manner the 
Charge againſt him is ſupported, not by expreſs Sen- 
tences of his, but by Inferences, and joining inde- 
pendent Sentences, (as to that part I have conſidered 
it already ;) and he ſeems to expect, that if he 
were Guilty of Suggeſting and Maintaining the 


Things charged upon him, the Paſſages might as 


eafily be pointed to in his Sermon, as the Doctrine in 
thoſe be produced; and that bare reading, without a 
Comment, would convitt bim. 

No, my Lords Even Doctor Sacheverell is not 
yet arrived at that Pitch, as to arraign the Govern- 
ment ſo directly and openly, as to preach à general 
Doctrine. 

This Fallacy ſeems very groſs. | 

For is it reaſonable to think, that a Man that 
intends to unhinge the Government, to expoſe an 
Adminiſtration, to fire the People, to raiſe Sedition, 
ſhould ſpeak dire#ly and plainly * No——he is to 
cover his Defign even from thoſe he is to draw in; 
he is to pretend Zeal for Religion, infinuate him- 
ſelf by degrees, not ſock his Hearers at firft with 
a Declaration againſt a Queen they are fond of 3 
he muſt pretend Zeal for her Majeſty, to preſerve 
their good Opinion of himſelf, while he is doing 
that which by degrees will alienate their Affections 
from Her, This he muſt do, though there were none 
to 97 and to prevent the daſhing bis own Hopes 

Vo I. V. ä 
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of Succeſs, But when he' knows that,the Power of 
the Adminiſtration he is to revile and rail at, i$,qver 


bim, and at band; that is a farther Reaſon for 
Caution: Therefore in ſuch Diſcourſes, dark Phra-+ 


ſes are to be ſtudied, confuſed Deſcriptiaus will be 


frequent, with a perpetual. Perplexity of Expreſſion, 
between ſaying what his Rancour will not let him 


with. hold, and with-holding*what his Fear will not; © 


let him ſpeak out. Schemes. of Speech are to be con- 
trived, that have two Meanings; the one more ob- 
vious and plain, to have its full Effect upon the Pro- 
ple; and the other (that will occur to no body elſe) 
a Reſerve to be offered to a Court of Fuſtice. This 
is naturally to be expected in Seditious Diſcourſes. 
But if your Lordſbips will paſs this by, which has 
ſpoke infinitely more plain and audaciouſly than any 
other (I believe) that ever ſo publickly dared Au- 
thority, your Lordſhips may expect to ſee a new 
Diſcourſe from the Doctor, where Sedition, that 
had but a very thin Diſguiſe ig this, ſhall there have 
none at all, AST Ko. | 

And this may ſerve for an Anſwer to what is 
urged from his zealous Expreſſions for the Queen ; 
for if the whole Diſcourſe have quite another Ten- 
dency, it is plain that thoſe are only Parts of the 
Blind and Diſguiſe. _ | 

He complains, That he #s accuſed for what he has 
omitted, as if done with Deſign; and his Silence is 
made criminal. | 

My Lords, I was the Perſon that took Notice of 
his Omiſſiuns, but I did not make them a part of his 
Charge. 

Indeed, when he in his Anſwer proteſted (as now 
he does more ſolemnly) his Loyalty, I took that Pro- 
feſſion into Conſideration, as a part of his Defence, 
which I ought to take notice a 2 

I had learned, that the beſt way to 175 the Truth 
or Falſity of Pretenders to Virtue or Religion, was- 
by their Fruits. 

Accordingly I conſidered his Management of his 
Text in this Sermon, how agreeable it was to ſuch 
Profeſſion, and to ſee what Fruits of Loyalty I could 
find there. 

And your Lordſhips will now apply thoſe Obſer- 
vations to his /clemn Appeal to God before your 
Lordſhips, that his Intentions in that Sermon were 
to exert his BEST ENDEAVOUR for the 
Security of ber Majeſty. 

I ſhewed your Lordſhips, that he omitted the 
only true Notion of Falſe Brotherhood in State, 
which took in the Non-Furors and Diſaſfected, tho? 
his Text led to it ; that he had omitted to make 
the proper Uſe of the Doctrine of Paſſiv? Obedience, 
which was to. preſs Obedience and Submiſſion T O 
HER MATFESTY, tho? the Day and the Dac- 
trine ſeemed both to require it. 

That he had ſet up anotber Notion of Falſe Bro- 
therhood, which I ſhewed to be, upon his own 
Principles, wrong. | 
By theſe I try'd his Pretences, and ſhewed, that 
if they were ſincere, this Behaviour was unaccount- 
able; but if he were at Heart for the Pretender, I 
made it manifeſt that all his Proceedure was juſt ; 
nay, that even his Notions of Falſe Brotherhood was 
right to him that was of that Mind, and that his 
Application of the firſt of Lamentations was exact 
and fine upon that Suppoſition, which is never to 
be juſtified or excuſed on any other. 

This I then preſs'd no farther, than to ſhew that 
his Sermon had in it no Fruits of that Loyalty which 


he pretended. | 
5N But 


But I may make a further Uſe of it now, as a plain 
Contradiction to his ſolemn Declaration. 

4 has he pretended to give any Anſwer to 
this ? 

Was I wrong in my Notion of Falſe Brother- 
hood, or was he right in bis? Has he made that 
Uſe of Paſſive Obedience, as to preſs Submiſſion to 
the Queen from it? Has he not let the Non-Fu- 
rors eſcape, tho? his Text led him to ſpeak againſt 
them, and advanced a wrong Notion of Falſe Bro- 
therhood merely to fall foul upon thoſe that juſtify 
the Reſſtance in the Revolution, and cut off there- 
by every Colour of Title to the Pretender? Or 

does he offer to reconcile that Proceeding with his 
Pretence? No — And then, tho' bare Omiſſion were 
not a Fault, yet I may now aſk ; Is that Omiſſion 
conſiſtent with his Proteſtation of an Intention to 
exert his beſt Endeavour tor Security of the Queen? 
Did he exert, or intend to exert his beſt Endeavours, 
that omitted things ſo very obvious? Nay, where 
does he ſhew that he has exerted any ſuch Endeavour 
at all ? 

On the contrary, he has fallen into the Merheds 
uſed by thoſe that are againſt her Majeſty, to ander- 
mine and weaken her Title, and to diſparage her Co- 
vernment, and to render it odtous to the People. 

He complains that where he preſſes Obedience 10 
the Queen, we ſay he means the Pretencer, 

My Lords, It was one of the Omifhens that I 
urged againſt him in the manner I have juſt men- 
tion'd, that he no where preſſes Obedience to the Queen. 

Does he think it had not become him to ſhew 
where he did preſs it, if he could ? 

Or what Name docs he think is to be given to 
his taking it for granted, that he had done 7hat, 
which it was expreſly charged he had nat done, and 
which he cannot ſhew he has? 

He ſeems to complain of ſome Expreſſions that have 
been uſed againſt him by the Managers, as not be- 
coming this Place, or his Order. 

My Lords, I hope we ſhall always demean our 
ſelves with jaſt Reſpe# tc vards your Lord/ſhips. 

And as to him, he is to conſider, that there is a 
wide Difference between what a private Man ſays 
of others, much more of his Governors, in Conver- 
ſation, or in popular Aſſemblies, and what is ſpoke 
of an accuſed Perſon at his Trial, In the former 
Caſe, it is not t to ſpeak ill of them, that which 
is true; in the other, the Crime is to be repreſented 
as it is, and the Perſon is to have no Reſpe# paid 
him that ſhall any way tend to prevent ſhewing the 
full Enormity of the Crime in all its true Colours, 
And if any thing has been ſaid, which otherwiſe his 
Orders would have ſecured him from, let him re- 
member that his Crime deprives him at this Time of 
that Protefion ; where *tis one Aggravation, that he 

has abuſed his holy Function; which it was the Buſi- 
neſs of the Managers, both to /ay and to make out. 

He complains that there is no Allowance made 10 
a Miniſter rebuking Vice and Irreligion with Zeal, 
when he happens thereby to be carried into an Expreſ- 
fion not well guarded. | 

My Lords, is Zeal is levelled more at Perſons 
than Crimes, he mentions not falſe Doctrines to con- 
fute them, nor the Faults of thoſe that bear him, 
that they may amend them ; but rails at Perſons 
abſent to expoſe thera ; and raiſe the Paſſions of his 
Auditory againſt them ; His Zeal leads to hunt out 
Faults, for an Occaſion of Complaint ; to magnify 
whatever is amiſs, and charge a/! home upon the 
Government; departing from the Office of an Am- 
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baſſador of the Prince of Peace, and preaching Sedi- 
tion and Rebellion. 

And in ſuch Caſe, his Orders are ſo far from be- 
ing an Excuſe, that they are an Aggravation; when 
he who ought to preach Peace, Long-Suffering, Gen- 
tleneſs and Submiſſion, foments Diviſions, creates 
Jealouſies; heightens Animeſities, and diſturbs the 
Government, 

But where there is a Sermon truly tending to 
promote Religion and Virtue, God forbid that any 
incautious Expreſſions in it, tho? juſtly exceptional/e, 
ſhould be laid hold on as an Occaſion to puniſh the 
gg it Has not been done, nor, I think, ought 
to be. ; 

Yer when a Miniſter preſumes to go out of hi; 
Way, and to medale with the Government, he ought 
to be more than ordinarily wary in his Expreſſions, 
ſince his Charafer gives his Reflections greater 
Weight and Force with the People, and his Errors 
will therefore do the greateſt Miſchief. 

And this Man that Profeſſes to preach Politicks, 
and /aughs at thoſe that tell him 'tis his Duty to 
preach Peace, and is inflaming the People againſt 
their Sovereign, mult not think himſelf entitled to 
that Favour. 

own T am very wel! pleaſed to hear the Doctor's 
Declaration in Favour of the Succeſſon in the Houſe 
of Hanover, and his earneſt Prayer tor perpetuating 
it. B-cauſe, whenever our Sins ſhall be the Occa- 
ſion of our loſing the 2% of Queens, the Security of 
our Religion and L:&erties tor our Poſterity depends 
upon it. 

But Ja little wander, that he appeals to God that 
in this Sermon he had fncere Intentions to exert his 
beſt Endeaveurs for the Security of the Queen, and 
the Proteſtant Succeſſion. I hope he is hearty for 
both, but ſure, his beſt Endeaveurs tor them are not 
exerted in this Sermon. 

As for the Queen, I have ſpoke already. 

As for the Succeſſion, I own myſelf entirely at a 
Loſs, in what part of the Sermon it is, that he has 
exerted any Endeavour at all for the Security of the 
Proteſtant Succeſſion : I do not find any thing that I 
apprehend can concern it, except that Place where he 
ridicules the Notion of any Right to the Crown, 
but an Hereditary Right, 

THE COUNCIL having in great meaſure 
declined that Head about , reſting and pervertiug 
divers Texts and Paſſages of Holy Scripture, and 
ſeeming to promiſe that the Doctor ſhould give Sa- 
tisfattion therein; I was in great Expectation of 
his Performance there; but am miſerably diſap- 
pointed, and cannot but be in ſome Contuſion for 
the Doctor; tho' he ſeems to have entire Satisfaction 
in himſelf. 

His Conduct upon this Clauſe, from firſt to laſt, 
amazes me. 

His Anſwer put in before your Lordſhips to the 
Charge of the Commons, is tbroughout evaſive and 
retlecting ; but in his part of it there is a Maſter- 
piece of Equiuecation and Malice, to avoid either 
confeſſing or denying the Charge, and to caſt an Odiuz 
on the Commons as Perſecutors of the Clergy. 

The Words are theſe : 

„Hard is the Lot of the Miniſters of the Go- 
« ſpel, if when they cite the Mord of God in their 
general Exhortations to Piety and Virtue; or in 
„ Reproof of Mens Tranſgreſſions, or where they 
« are lamenting the Difficulties and Conflicts with 
„ which the Church of Chriſt whit militant here 
% on Earth, u always ſtruggle ; the ſeveral Texts 
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« and Paſſages by them cited, ſhall be ſaid to have 
« been by them meant of particular Perſons and 
« Things, and ſhall be conſidered in the moſt cri- 
« minal Senſe, and be made by ſuch Conſtruction, 
« one Ground of an Impeachment for High Crimes 
« and Miſdemeanors.” 

Theſe are the Words of his Anſwer; and give 
me leave to aſk, Do they deny, or do they confeſs 
the Charge ? 

Neither But are an Appeal to the Paſſions of 
the People, amongſt whom it has been ſo induſtriouſly 
and irregularly diſperſed. 

Yet I dare ſay every unwary Reader took the 
Doctor to have deny'd this Charge, and felt ſome 
Indignation againſt the Commons for making it. 

My Lords, he has now come upon his Trial, he 
has been charged ham? upon this Head. 

And permit me to ſay, there cannot be a heavier 
Charge upon a Miniſter of the Goſpel, nor more af- 
fefting to any one that has not abandoned all Pre- 
tence to Common Honeſly. 

Give me leave to mention ſome of thoſe ſolemn 
Words, wherein a Pricſt receives his Orders. Re- 
« ceive the Holy Ghoſt, for the Office and Work of 
« a Prieſt in the Church of Gd; and be thou a 
&« faithful Diſpenſer of the Word of God, and of his 
“ Sacraments, in the Name of the Father, of the 
« Son, and of the Holy Ghoſt.” 

This Crime therefore, when committed by a Prieſt, 
is betraying that /acred Truſt repoſed in him with his 
holy Orders; *tis forging the Authority of God, *tis 
aſſuming a Superiority over the inſpired Writers, it 
not over Him that inſpired them. 

The Doctor therefore, that is ſenſible (as he ſays) 
of the Load of Guilt and Infamy the Charge of the 
Commons lays upon him, and whereof this is ſurely the 
heavieſt Part; What does he ſay to this ? 

He ſays, if he bc guilty he is de anſwer it at another 
Tribunal, where he is to be judged by thoſe Scriptures, 

My Lords, ſo he is to an/wer at that great Tribu- 
nal for every Branch of this preſent Charge. 

But is this all? Is he negligent of his Reputation in 
no other Inſtance but this, that is the tendereſt and 
moſt affe Ting ? 

Or will he thus give himſelf up for a Falffier of 
the Word of God, and yet have the Confidence to 
hope for any Reputation, or any Capacity of doing 
good in preaching it ? 

Is it thus the Dignity of the Sacred Order is to be 
ſupported ? 

Is this the Cauſe of the Church, and of Chriſtia- 
nity? And are they wound up in the Fate of an In- 
paſtor and falſe Prophet? 

Pardon the Warmth of Expreſſion ; his not ſaying 
a Word to the Charge, owns all this. 

My Lords, It is true (as the Doctor has ſaid) 
the Sacred Order, the Church and Chriſtianity are 
concerned in this Cauſe ; but 'tis, that they may be 
clear'd from the Reproach brought upon them by 
this unhappy Man. 

But if he be /e/f-condemned, if he dare not open his 
Mouth on this Subject, how dare he declare his Hopes, 
that thoſe of your Lordſhips, whoſe Studies more 
particularly lead that way, ſhould acquiz him ? 

My Lords, He has made an Appearance before 
your Lordſhips in a manner very extraordinary, not 
only as in a Defence of a Proſecution, but as in a moſt 
ſolemn Af of Devotion, before the moſt Auguſt Ju- 
dicature on Earth, appealing to a yet greater in 
Heaven. 

But with what Sincerity ! what Candor! or what 
Senſe of that which he has done ! 

Vor. V. 
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I am amazed, that a Perſon in holy Orders, in 
his diſtinguiſhing Habit, before this awful Aſſembly, 
ſhould dare to take the tremendous Name of God 
into his Lips, and appeal to him for the Sincerity 


and Integrity of his Heart, at that very Time when 


he ſtands charged with this black Crime, and is nei- 
ther able to repel it, nor has the Sincerity and Ho- 
neſty to repent, to take Shame upon himſelf in the 
molt publick manner, and to a/# Pardon of God and 
the World for it. 

But while he can thus, with ſuch Aſſurance as 
your Lordſhips have ſeen, and now fee, face out 
ſuch a Crime, and be equivocating and playing double 
with your Lordſhips, with God Almighty, and his 
own Conſcience; what Regard is to be had to his 
molt /olemn Preoteſtations ? His manifeſt Injincerity in 
this plain Point, leaves him no Credit in any thing; 
and his having taken the Abjuration Oath, gives me 
not the leaſt Difficulty, after what I have obſerved 
of his more ſolemn Oath before your Lordſhips. 

My Lords, The juſt Yeneration we owe to the 
Divine Majeſty, (for the Doctor's Behaviour has made 
that not part of the Caſe) the Honour of Chriſtianity, 
the Church and its Holy Orders, the Security of the 
preſent Efabliſbment and the Proteſtant Succeſſion, the 
Safety of her Majeſty's Perſon, the Quiet of her Go- 
vernment, the Duty we owe to her as our Sovereign, 
the Gratitude for her moſt gracious Adminiſtration, the 
Flonaur of our Prelates, the Obligations we are under 
to prevent Seditions and Tumults, to undeceive the 
People, to quiet the Minds of the Proteſtant Diſſenters, 
and convince them that the Toleration allowed them 
by Law is not to be taken away from them, to ſecure 
at preſent, and tranſinit to our Poſterity (as far as in 
us lies) our Religion and Liberties, and vindicate the 
Revolution (which is the Foundation on which they 
ſtand) and the Glory of our late Royal Deliverer, to 
whom, under God, we owed it; and to baniſh Sedi- 
tion from the Pulpit, which is, and ever ought to 
be ſacred to Divine Purpoſes, REQUIRE the 
Commons to demand your Lordfbips Judgment on 
this Offender. 

But, my Lords, be obſerves /o far rightly, that 
bis Puniſhment is not al! we aim ar. 

No, my Lords, —— What we expect from your 
Lordſhips Juſtice, is, the ſupportiug our Eftabliſh- 
ment, the preventing all Attempts to lap its Founda- 
tion, and anſwering thoſe other great Pur paſes | have 
mentioned; and I hope the Clergy will be iaſt ructed, 
not to preach the Dacirine of Submiſſion in ſuch man- 
ner as to prepare the way to Rebellion, but to follow 
the Advice and Example of my Lord Arcbbiſbop of 
York, rather than tread in the Steps of Doctor Sa- 
cheverell. 

And we doubt not, but that thoſe to whom our 
Proceedings have been ſo induſtriouſly miſrepreſented, 
will ſee and own the Favour ſhewn to this Man, in 
the manner of the Charge; and our Care for the 
Honour of the Church and Clergy, in fingling out for 
an Example for theſe impious Attempts againſt his 
Country, him that now plainly appears the Shame 
of his own Order. | 

Lord Nottingham, My Lords, I deſire your Opi- 
nion, whether 1 may propoſe a Queſtion to the 
Judges here. : 

Thereupon the Lords, being moved to adjourn, 
adjourned to the Houſe of Lords; and being re- 
turned, and ſeated as before, Proclamation was 
made for Silence. 

Note, During this Adjournment, the Lords on 
Debate agreed, That the Queſtion ſhould be 


propoſed in Weſtminſter-Hall. 
* 5 N 2 Lord 
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Lord Nottingham, Lords, The Queſtion I 
humbly. propoſe to your Lordſhips, that my Noble 
Lord on the Woolfack may propoſe to the Reverend' 
Judges, is, Whether by the Law of England, and 
conſtant Practice in all Proſecutions, by Indifment or 
Information for Crimes and Miſdemeanors by Writ- 
ing or Speaking, the particular Words, ſuppoſed to 
be Criminal, muſt not be expreſly ſpecified in ſuch 
Indiftment or Information? 


Then the Lords were moved to adjourn, and ac- 
cordingly adjourned to the Houſe of Lords ; 
and being returned, and ſeated as before, Pro- 
clamation was made for Silence. 


Lord Chancellor, I take it, the Queſtion that 
your Lordſhips are of Opinion to aſk the Judges 
for them to give an Anſwer to, is, Whether by 
the Law of England, and conſtant Practice in all 
Proſecutions, by Indiment or Information for Crimes 
and Miſdemeanors by Writing or Speaking, the 
particular Words, ſuppoſed ro be Criminal, muſt 
not be expreſly ſpecified in ſuch Indifment or In- 
formation ? 

Mr. Baron Lovell, My Lords, I have always 
taken it to be ſo, and by conſtant Experience we 
have practis'd it ſo, that all Words and Writings, 
which are ſuppoſed to be Criminal, ought to be ex- 
preſly mentioned in the Information or Indictment. 

Mr. Juſtice Dormer. My Lords, I am of Opinion, 
That by the Laws of England, and conſtant Practice 
in all Proſecutions, by Indictment or Information 
for Crimes and Miſdemeanors in Writing or Speak- 
ing, the particular Words ſuppoſed to be Criminal, 
ought to be ſpecify'd in ſuch Indictment or Infor- 
mation, in the Courts of 1/etminſter- Hall. 

Mr. Baron Bury, My Lords, I am of the ſame 
Opinion with my Brothers. 

Mr. Juſtice Tracy, My Lords, I am of the ſame 
Opis ion. 

Mr. Juſtice Gould, My Lords, I am of the ſame 
Opinion. It is our Pr: tice in the King's Bench; 
and we ſpecify the Words in the Indictment, or it 
is Cauſe of Demurrer. 


Mr. Juſtice Blencowe. My Lords, I am of the 

Mr. Juftice Powys, My Lords, I am of the ſame 
Opinion. 

My Lords, The Law of 
England is certainly ſo. 

Lord Chief Baron, 

Lord Chief Fuſtice Trever. My Lords, I am of 
the ſame Opinion, That by the Laws of England 
or Information, 

Then the ' Lords adjourned to the Houſe of Lords, 


ſame Opinion with my Brothers. 
Mr. Juſtice Powell. 
My Lords, I am of the 
ſame Opinion. , 
the Words ought to be ſpecify*d in the Indictment 
as before. 


Note, The Lords did not come again into Weſtmin- 
ſter-Hall , Monday the 20th of this Month 
of March; but in order to the Delivery of their 
Opinions, did on ſome of- the intermediate Days 
come to theſe following Reſolutions, viz. 


Saturday, March 11, 


Reſolved by the Lords Spiritual and Temporal 
in Parliament Afſembled, That this Houſe will pro- 
cced to the Determination of the Impeachment of 


Doctor Henry Sacheverell, according to the Law of 
the Land, and ihe Law and Uſage of Parliament. 


Tueſday, March 14. 


It is Reſolved by the Lords Spiritual and Tem. 
poral in Parliament Aſſembled, That by che Laco 
and Uſage of Parliament, in Proſecutions by Im- 
peachments for High Crimes and Mifdemeanors, by 
Writing or Speaking, the particular Words fupnoſe; 
to be Criminal are not neceſſary to be expreſly tpe- 
cify*d in ſuch Impeachments. 

It is Ordered by the Lords Spiritval and Tem- 
poral in Parliament Aſſembled, That on Thur day 
next, at Eleven a Clock, this Houſe ſhall proceed 
upon the Imp:achment of Henry Sacheverell, Doctor 
in Divinity, Article by Article. 


Thurſdar, March 16. 


It is Reſolved by the Lords Spirituz! and Tempo. 
ral in Parliament Aſſembled, That the Commons 
have made good their firſt Article of Impeachment 
againſt Henry Sacheverel!, Doctor in Divinity. 


Friday, March 17. 


The like Queſtions were ſeverally put concern- 
ing the S:zcond, Third, and Fourth Articles, and 
ſeverally Reſolved in the Affirmative, 

It is Reſolved by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That the Commons 
have made good the Second, Third and Fourth Ar- 
ticles of their Impeachment againſt Henry Sacbe- 
verell, Doctor in Divinity. 


Saturday, March 18. 


It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That the Queſtion 
to he put to each Lord in Yeftminſter- Hall ſhall be, 

Is Henry Sacheverel!, Doctor in Divinity, Guilty 
of High Crimes and Miſdemeanors, charged on him 
by the Impeachment of the Houſe of Commons? 
And the Anſwer thereunto ſhall be, Guilty, or Not 


Guilty, only, 


Monday, March 20, 


The Lords coming down from 1/:;minſter- Had, 
and being ſeated in the manner before-mentioned, 
Proclamation was made by the Serjeant at Arms as 
follows : 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perlons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made : Henry 
Sacbeverell, Doctor in Divinity, come forth, ſave thee 
and thy Bail, elſe thou forfeizelt thy Recognizance. 

The Doctor appearing at the Bar accordingly, 
with his Council, as before: 

Lord Chancellor. Your Lordſhips having fully 
heard and conſidered of the Evidence and Argu- 
ments in this Caſe, have agreed upon a 
which is ſeverally to be put to your Lordſhips in 
the uſual Order. The Queſtion is this, That 
Doctor Henry Sacbeverell is Guilty of High Crimes 
and Miſdemeanors, charged on him by the Impeach- 
ment of the Houſe of Commons. 

Lord Cbancellor. Lord Pelbam, What is your 
Lordſhip's Opinion; Is Doctor Henry Sacheverel! 


4 Guilty 
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Guilty of High Crimes and Miſdemeanors, charged 
on him by the Impeachment of the Houſe of Com- 


mons? 
Lord Pelbam, Guilty. 


The ſame Queſtion was ſeverally put to the reſt, 
whoſe Names and Votes are as follow. 


Lord Hervey, Guilty. 
Lord Conway, Not Guilty. 
Lord Guernſey, Not Guilty. 
Lord Hallifax, Guilty. 
Lord Haverſham, Not Guilty. 
Lord Herbert, Guilty. 
Lord W:fton, Not Guilty. 
Lord Leimpſter, Not Guilty. 
Lord Guilford, Not Guilty. 
Lord Stawoell, Not Guilty. 
Lord Points Not Guilty. 
Lord Ofſulton, Guilty. 
Lord /O/borne, Not Guilty. 
Loxd Craven, Not Guilty. 
rd Cornwallis, Guilty. 
Lord Berkeley of Stratton, Not Guilty. 
Lord Lexington, Not Guilty, 
Lord Rockingham, Guilty. 
Lord Colepeper, Guilty. 
Lord Byron, Guilty. 
Lord Leigh, Not Gailey, 
Lord Mabun, Guilty. 
Lord Howard of Eſcrick, Not Guilty. 
Lord {Hun/don, Guilty. 
Lord Chandos, Not Guilty. 
Lord North and Gray, Not Guilty. 
Lord Paget, Guilty. 
Lord Wi!loughby of Broke, Not Guilty. 
Lord Fitzwalter, Guilty. 
Lord Ferrers, Not Guilty. 
Lord De la War, Guilty. 
Biſhop of St. Aſaph, Guilty. 
Brſhop of Norwich, Guilty. 
Biſhop of Cheſter, Not Guilty. 
Biſhop of Lincoln, Guilty. 
Biſhop of Bath and Wells, Not Guilty. 
Biſhop of Oxford, Guilty, 
Brſhop of Peterborough, Guilty. 
Biſhop of Eh, Guilty. 
Brſhop of Sarum, Guilty. 
Biſhop of Robefter, Not Guilty. 
Biſhop of Durham, Not Guilty. 
Biſhop of London, Not Guilty. _ 
Lord Vilcount Jeymouth, Not Guilty. 
Lord Viſcount Say and Sele, Not Guilty. 
Earl of Jay, Guilty. ; 
Earl of G/aſgoto, Guilty. 
Earl of Roſeberry, Guilty. 
Earl of Seaffeld, Guilty. 
Earl of Orkney, Guilty. 
Earl of Northef, Not Guilty. 
Earl of Leven, Guilty. 
Earl of H/ymes, Not Guilty. 
Farl of Loudoun, Guilty. 
Earl of Mar, Not Guilty. 
Earl of Crawford, Guilty. 
Earl of Cholmley, Guilty. 
Earl Powblet, Not Guilty. 
Earl of Wharton, Guilty. 
Earl of Greenwich, Guilty. 
Earl of Grantham, Guilty. 


Earl of Ferſey, Not Guilty. 


Earl of Orford, Guilty. 
Earl of Bradford, Guilty. 
Earl of Warrington, Guilty. 
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Earl of oO Nor Guilty. . 
Earl of Portland, Guilty. 

Earl of Plymouth, Not Guilty, 

Earl of Holderneſs, Guilty. 

Earl of Abington, Not Guilty. 

Earl of Rochefter, Not Guilty. 

Earl of No/tingham, Not Guilty. 

Earl of Berkeley, Guilty. 

Earl of Yarmouth, Not Guilty, 

Earl of Radnor, Guilty. 

Earl of Suſſex, Not Guilty. 

Earl of Carliſle, Guilty. 

Earl of Angleſey, Not Guilty. 

Earl of Scar/dale, Not Guilty. 

Earl of Sunderland, Guilty. 

Earl of Thanet, Not Guilty, | 
Earl of Winchelſea, Guilty. | 
Earl of Stamford, Guilty. | 
Earl Rivers, Guilty. 

Earl of Berkſhire, Not Guilty. 
Earl of Mancheſter, Guilty. 
Earl of Weſtmorland, Guilty. 
Earl of Denbigb, Not Guilty. 
Earl of Northampten, Not Guilty. 
Earl of Leiceſter, Guilty. 
Earl of Bridgewater, Guilty. | 
Earl cf Dorſet and Middleſex, Guilty. 
Earl of Linceln, Guilty. 

Earl of Pembroke, Not Guilty. 

Earl of Derby, Guilty, 

Marquis of Dorcheſer, Guilty. | 
Lord Chamberlain of the Houſhold, Guilty, 

Duke of Dover, Guilty. 

Duke of Roxborongh, Guilty. 

Duke of Montreſs, Guilty. 

Duke Hamilton, Not Guilty. 

Duke of Buckinghamſhire, Not Guilty. 

Duke of Bedford, Guilty. 

Duke of Leeds, Not Guilty. 

Duke of Shrewſbury, Not Guilty, 

Duke Schomberg, Guilty. 

Duke of Bolton, Guilty. 

Duke of St. Alons, Guilty. 


=_ . 


Duke of Northumberland, Not Guilty. 


Duke of Beaufort, Not Guilty, 

Duke of Ormond, Not Guilty. 

Duke of Grafton, Guilty. 

Duke of Richmond, Guilty. | 
Duke of Cleaveland and Southampton,, Guilty. | | 
Lord Steward, Guilty. f 
Lord Privy Seal, Guilty. | 
Lord Preſident, Guilty, 

Lord Treaſurer, Guilty. 
Archbiſhop of Zork, Not Guilty. 
Lord Chancellor, Guilty. 


Then /ome Time being ſpent by the Lord Chancellor 
in numbring the Opinions of the Lords : | 


Lord Chancellor. My Lords, I have caſt them up | 
with as much Exactneſs as I can; and I find that | 
there are of your Lordſhips preſent in all One | 
Hundred Twenty one; of theſe Sixty Nine of | 
your Lordſhips have found Dr. Henry Sacheverell _— 
Guilty of the High Crimes and Miſdemeanors 
charged on him by the Impeachment of the Houſe 
— 3 and Fifty Two have found him Not 
uilty. 

Then Dr. Henry Sacheverell was brought to the 
Bar, and kneel'd till he was bid to ſtand up by the 
Lord Chancellor. ; 

Lord Chancellor. Dr. Henry Sacheverell, The 
Lords having fully conſidered of your Caſe, have 

found 


| 
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found you Guilty of High Crimes and Miſdemea- 
nors, charged on you by the Impeachment of the 
Houſe of Commons. 

Dr. Sacheverel]. My Lords, One of your Lord- 
ſhips Officers acquainted me, that it was your 
Lordſhips Order, That neither I nor my Counſel 
might have the Privilege of ſtanding at the Bar 
while your Lordſhips were giving your Opinions 
whether I was Guilty of the Crimes laid to my 
Charge; by which Means I was prevented from 
offering ſeveral Matters to your Lordſhips Confi- 
deration in Arreſt of Judgment, which I now beg 
leave to offer to your Lordſhips Conſideration, and 
I deſire my Counſel] might be heard to them. 

The firſt is, That no entire Clauſe, Sentence or 
Expreſſion, contained in either of my Sermons or 
Dedications, is particularly ſet forth in my Im- 
peachment, which I have already heard the Judges 
declare to be neceſſary in all Caſes of Indictments 
or Informations. 

I defire to add another Exception, That the Im- 
peachment is by the Knights, Citizens and Bur- 
e Commiſſioners of Shires and Burghs, in the 

ame of themſelves, and of all the Commons of 
Great Britain; but the Articles are only by the 
Knights, Citizens ani! Burgeſſes, in the Name of 
Themſelves, and of all the Commons of Great 
Britain; which is neither agreeable to the Impeach- 
ment, nor to the Title of the Houſe of Commons 
ſince the happy Union. 

Then the Lords adjourned to the Houſe of 
Lords, 

Where they took into Conſideration the Matter 
moved by Dr. Sacheverell in Arreſt of Judgment; 
and thereupon ordered, 

That this Houſe will, to-morrow, at eleven of 
the Clock, take into Conſideration what Cenſure 
to paſs upon the ſaid Dr. Henry Sacbeverell. 


Tue/day, March 21. 


The Lords, upon T bate in the Houſe of Lords, 
agreed upon the Juugment to be paſſed in this 
Caſe upon Dr. Henry Sacheverell, in the Form 
hereafter mentioned. 


Wedneſday, March 22. in the Houſe of Lords. 


A Meſſage was ſent to the Houſe of Commons, 
to acquaint them, That the Lords are ready to 
give Judgment in the Caſe of Henry Sacheverell, 
Doctor in Divinity, if they with their Speaker will 
come and demand the ſame. 


Thurſday, March 23. in the Houſe of Lords. 


A Meſſage was brought from the Houſe of Com- 
mons, to acquaint the Houſe of Lords, That the 
Houſe of Commons, with their Speaker, do in- 
tend immediately to come to the Houſe of Lords, 
to demand Judgment againſt Dr. Henry Sache- 
verell; and therefore deſire that the Painted-Cham- 
ber, and Paſſage to the Houſe (of Lords) may be 
cleared. | 

The Meſſengers were called in and told, the 
Lords would give Order as deſired. 

Which was done accordingly. 

Then the Houſe of Lords adjourned during 


Fi de u Rode. 


And being reſumed, 
The Commons, with their Speaker, being pre- 


ſent at the Bar of the Houſe of Lords, 
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The Deputy Gentleman-Uſher of the Black-Rod 
brought the Priſoner to the Bar, who after low 
Obeiſances made, kneel'd, until the Lord Chan- 
ccllor bid him ſtand = | 

Then the Speaker ſaid as followeth, viz. 

My Lords, The Knights, Citizens and Burgeſſes 
in Parliament Aſſembled, in the Name of them. 
ſelves, and of all the Commons of Great Britain, 
did at this Bar Impeach Dr. Henry Sacheverell of 
High Crimes and Miſdemeanors, and did exhibit 
Articles of Impeachment againſt him, and have 
made good the ſame: 

I do therefore, in the Name of the Knights, 
Citizens and Burgeſſes in Parliament Aſſembled, 
and of all the Commons of Great Britain, demand 
Judgment of your Lordſhips againſt Dr, Henry 
Sacheverell, for the ſaid High Crimes and Miſde- 
meanors. 

Then the Lord Chancellor ſaid, 

Mr. Speaker, The Lords are now ready to pro- 
ceed to Judgment in the Cafe by you mentioned. 

Dr. Sacheverell, the Lords having found you 
Guilty of High Crimes and Miſdemcanors, charged 
on you by the Impeachment of the Houſe of Com- 
mons; and you being thereupon admitted to the 
Bar, and acquainted therewith, moved two Things 
in Arreſt of Judgment. 

Firſt, That no entire Clauſe of either of the 
Books or Sermons referred to in the Impeachment, 
is ſpecify d. or particularly ſet forth, in any of the 
Articles of Impeachment. | 

Secondly, That in the Title of the Articles ex- 
hibited by the Commons, the Stile of the Com- 
mons run thus, 

The Knights, Citizens and Burgeſſes in Parlia- 
* ment Aſſembled, in the Name of themſelves, 
&« and of all the Commons of Great Britain, &c.“ 
Omitting the Words, Commiſſioners of Shires and 
Burghs. 

I am to acquaint you, That the Lords took theſe 
Points into Conſideration. 


I. And as to the Firſt, they found, 


That on Occaſion of the Queſtion before put 
to the Judges in Weſtminſter-tall in this Cale, 
and their Anſwer thereto, their Lordſhips had 
before fully debared and conſidered of that 
Matter, and had come to the following Reſolu- 
tion : 

That this Houſe will proceed to the Determi- 
nation of the Impeachment of Dr. Henry Sacheve- 
rell, according to the Law of the Land, and the 
Law and Uſage of Parliament. 

And after, to this Reſolution ; 

That by the Law and Uſage of Parliament, in 
Proſecutions by Impeachments for High Crimes and 
Miſdemeanors, by Writing or Speaking, the par- 
ticular Words ſuppoſed to be criminal are not 
neceſſary to be expreſly ſpeciſied in ſuch Impeach- 
ments. 

So that, in their Lordſhips Opinion, the Law 
and Uſage of the High Court of Parliament be- 
ing a Part of the Law of the Land, and that Uſage 
not requiring the Words ſhould be expreſly ſpeci- 
fied in Impeachments, the Anſwer of the Judges, 
which related only to the Courſe uſed in [ndi#- 
ments and Informations, does not in the leaſt affect 
your Caſe. 


II. As to the Second, 
Their Lordſhips finding, that in the Act made 
in the Sixth Year of Her now Majeſty, For ren- 
5 dering 
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dering the Union of the dus Kingdoms more entire and 
compleat, the Terms Commiſſioners of Shires and 
Knights of the Shires, Commiſſioners of Boroughs and 
Burgeſſes, are uſed as ſynonymous Terms, ſignify- 
ing the ſame Thing; they were clearly of Opinion 
there can be no Weight in that Exception, and ac- 
cordingly over-ruled the ſame ; without entring in- 
to the further Conſideration, how far a Miſtake in 
the Title of the Articles, would viciate or avoid 
an Impeachment, if ſuch a Miſtake had hap- 


ned. 

780 that the Lords find themſelves obliged by Law 
to proceed to Judgment againſt you, which I am 
nd to pronounce. 

And in which you cannot but obſerve an ex- 
treme Tenderneſs towards your Character, as a 
Miniſter of the Church of Eng/and. 

Therefore this High Court doth adjudge as fol- 
loweth, 


That you Henry Sacheverell, Poder in Divinity, 
ſhall be, and you are bereby enjoined not to preach 
during the Term of three Years next enſuing. 

That your dc printed Sermons, referred to by the 
Impeachment of the Houſe of Commens, fhall de burnt 
SZefore the Royal Exchange in London, between the 
Hours of one and two of the Click, on the twenty- 
ſeventh day cf this inſtant March, by the Hands of 
the common Hangman, in ihe Preſence of the Lord 
Mayer f the City of London, and the Sheriffs of 
London and Middleſex. 


Then the Speaker with the Commons returned 
to their Hlouſe; and Dr. Sacheverell being with- 
drawn, 

The Houſe was adjourned during Pleaſure to 


unrobe. 


The Houſe was reſumed, 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament affembled, That Dr. Henry 
Sacbederell's two printed Sermons, one preached 
at Derby Aſſizes, and the other at St, Paul's, Lon- 
don, referred to by the Impeachment of the Houſe 
of Commons, ſhall be hurnt before the Royal- Ex- 
change in London, between the Hours of one and 
two of the Clock, oa the feven and twentieth day 
of this inſtant Alarch, by the Hands of the com- 
mon Hangman, in the Preſence of the Lord Mayor 
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of the City of London, and the Sheriffs of London 
and Middleſex. 


To the Lord Mayor of the City of 
London, and the Sheriffs of 
London and Middleſex. 


The Houſe taking into Confideration a Judg- 
ment and Decree of the Univerſity of Oxford, 
paſſed in their Convocation the one and twentieth 
of July, one thouſand fix hundred eighty-three, 
given in Evidence by Dr. Henry Sacheverel! at his 
Trial, upon the Impeachment of the Houſe of 
Commons, and thereupon lately reprinted ; It is 
Reſolved by the Lords Spiritual and Temporal in 
Parliament aſſembled, That the ſaid Judgment 
and Decree contains in it ſeveral Poſitions contrary 
to the Conſtitution of this Kingdom, and de- 
ſtructive to the Proteſtant Succeſſion as by Law 
eſtabliſhed. 


It is thereupon Ordered by the Lords Spiritual 
and Temporal in Parliament aſſembled, That 
the ſaid Judgment and Decree, lately printed 
and publiſhed in a Book or Pamphlet, enti- 
tled, An entire Confutation of Mr. Hoadly*s 
Book of the Original of Government, taken from 
the London Gazette, publiſhed by Authority ; 
London, Reprinted in the Year 1710. ſhall 
be burnt by the Hands of the common Hang- 
man, in the Preſence of the Sheriffs of Landon 
and Middleſex ; at the fame Time and Pace, 
when and where the Sermens of Dr. Henry 
Sacheverell are ordered to be burnt. 


To the Sheriffs of London 
and Middleſex. * 


It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Lord 
High Chancellor of Great Britain do give 
Order for the printing and publiſhing the 
Trial of Henry Sacheverell, Doctor in Divi- 
nity; and that no other Perſon do preſume 
to print the ſame. And further, That the 
laſt mentioned Reſolution and Order agreed 
on this Day, be printed at the End ot the 
ſaid Trial. 


The Lord Haverſham's SpgEHH in the Houſe of Lords, on the firſt Article 
| of the Impeachment of Dr. Henry Sacheverell. 


My Loks, 

HEN I confider where this Impeach- 

ment firſt began, I cannot but think the 
Deſign of it was very good; but whatever it 
was, in its fürſt Intendment, it is very evident, 
it has already produced vcry miſchievous Effects 
it has created great Diſturbances in private Fa- 
milies, and Tumults among the People; and 
raiſed a Ferment in the Nation, that will not 
be laid by your Lordſhips Judgment, let that be 
what it will. It has been a two-edged Miſchief ; 
giving the Church on the one fide, and the Dif- 
ſenter on the other, too jult Apprehenſion, that 
they are both in danger. Nor can this be won- 


dered at, when your Lordſhips have been told, 
by ſome of the Managers, of a pretended Divine 
Right of the Church; and when it has been 
more than hinted by the Managers of the Houſe 
of Commons, That the Clergy ought /to be di- 
rected by the Civil Power, what Doctrine they 
ſhould teach: Nay, when they have authorita- 
tively taken upon them to interpret Scripture, and 
charged it as a Crime upon a Miniſter, that he 
had wreſted ſcveral Places of it to his own wicked 

Intentions, 
My Lords, After fo noble a Defence made for 
the Doctor by his Counſel, and to great and 
| moving 
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moving an Apology by himſelf, I ſhould not trou- 
ble your Lordſhips upon this Occaſion, were it 
not more in Juſtification of myſelf, for the Judg- 


ment I ſhall give, than for the ſake of the Doctor, 


whoſe Cauſe, I think, now ſtands in very little 
need of it. 

I was, my Lords, a Sufferer in the late Reigns, 
as well as others; I was in the Convention- Par- 
liament, and in the Vote of Abdication ; and am, 
at this day, of the ſame Principle I was then ; and 
yet, notwithſtanding this, I am not aſhamed to 
ſay to your Lordſhips, that I think myſelf obliged, 
in Juſtice, to acquit the Doctor from the Charge 
brought againſt him in this Article. And tho? 
this may ſeem ſtrange to ſome of your Lordſhips, 
yet, I hope, it will not appear ſo very ſtrange as 
to ſee Biſhops vote againſt their own Doctrines, 
and Diſſcnters in the midit of a Mob, that are pul- 
ling down Meeting- Houſes ; eſpecially, after the 
Reaſons I ſhall offer to your Lordſhips for the 
Support of my Opinion. 

I ſha!l not trouble your Lordſhips about the Ori- 
ginal of Government, or the divers Forms of it; 
your Lordſhips heard that learnedly diſcourſed on 
by one of the Managers of the Houſ: of Commons 
below : But there is one thing, My Lords, that if 
my Memory ſerves me right, that Gentleman 
omitted, and it is a Matter too that I take to be of 
the greateſt Conſequence to any Government what- 
ſoever : I mean, the Divine Appointment, or ln- 
ſtitution of Government itſelf ; from which Ap— 
pointment it is, that Men are obliged ro Obedience 
to the Magiſtrate, not only for Wrath, or Fear of 
him, bur for Conſcience-ſake, for Dread of a fu- 
ture Puniſhment, which is the greateſt Security the 
Magiſtrate has. And I the rather mention this, 
becauſe of Notions that ſome People have of late 
advanced of their own, (and have found their Ad- 
vantage too in ſo doing) of a diſcretionary Obe- 
dience only ; that is, in my Opinion, whilſt the 
Government is for them, they will be for it ; and 
think themſelves bound to obey no longer. It is 
not neceſſary, to the l f of this Divine Autho- 
rity, to fix the juit Time and Place, when, and 
where, and how the Knowledge of it was firſt 
communicated to Mankind : Ir 1s enough, that we 
have. it as expreſly, as plainly, and as clearly 
declared, as can be put into Words, that it is 
ſo. 

There is another thing, My Lords, that in ge- 
neral, I would mention to your Lordſhips, be- 
fore I come to the Article itſelf, which may other- 
wiſe be the Occaſion of ſome Miſtake in this 
Debate; we arc not now judging according to 
our own Notions of Politicks, or determining 
how far Reſiſtance or Non-Reſiſtance is lawful. 
It would be a ſtrange Rule of Judgment, to find 
any Man guilty for the ſake of one's own private 
Opinion, and tor the eſtabliſhing a Doctrine 
which he likes, and his Neighbour docs not. But 
the only Queſtion before your Lordſhips is, whe- 
ther, and how far, the Houſe of Commons have 
made good their Charge againſt the Doctor. And, 
I rake liberty to ſay plainly ro your Lordſhips, 
that, in my Opinion, they have been very far 
from making good their Charge againſt him in 
this Article. 

My Lords, to prevent the leaſt Miſtake, I ſhall 
read the Words of the Article to your Lordſhips, 
as they ſtand in the Impeachment, 


Sacheverell D. D. 9 Ann. 
He, the ſaid Henry Sacheverell, in his ſaid 
* Sermon preach*d at St. Paul's, doth ſuggeſt 
and maintain, That the neceſſary Means uſed 
* to bring about the ſaid happy Revolution, were 
* odious and unjuſtifiable : That his late Majeſty, 
in his Declaration, diſclaim'd the leaſt Imputa- 
tion of Reſiſtance, and that ta impute Reſiſtance 
* to the ſaid Revolution, is to caſt black and odi- 
* ous Colours upon his late Majeſty and the {aid 
„ Revolution.“ 

The Doctor in this Article is charged with 
having maintained, That the neceſſary Means 
uſed to bring about the late happy Revolution, 
were odious and unjuſtifiable, To ſupport this, 
the Commons ſay, That having aſſcrted the ge- 
ncral Propoſition of the Unlawtulneſs of Refiit- 
ing the Supreme Power, and not having ex- 
cepted the particular Caſe of Reſiſtance that was 
made uſe of as a Means to bring about the late 
happy Revolution; he does thereby reflect both 
upon the Means, and upon the ſaid Revolu— 
tion, In Anſwer to this, there have been two 
Things inſiſted upon to your Lordſhips, in be- 
half of the Doctor, by his Counſel : Firlt, That 
in Caſes of ſuch a Nature as this, the Exception 
is always imply'd in the general Rule; and there 
was a very unanſwcrable Inſtance brought in 
Proof of this, at leaſt to molt of your Lord- 
ſhips; it was the Oath of Allegiance to King 
James. All thoſe that took that Oath, took it 
in general Words, and yet ſuch an extraordinary 
Caſc as the Revolution was excepted, tho* not 
expreſsd by thoſe that took that Oath. The 
next was, the Doctor, ſay they, would have 
been juſtly more blam'd, had he mention'd all 
the Cales of Exception, which extraordinary Caſcs 
ought to anſwer for themſclves, whenever they 
fall out, 

And tho', My Lords, theſe two be a full Anſwer, 
yet there are two things more, I think, with Sub- 
miſſion, may be added to it, which have not as 
yet been taken notice of, 

The firſt is, My Lords, That the Proof againſt 
the Doctor is drawn by Conſequences of the Com- 
mons own making, which he himſelt diſowns; 
and I appeal to that Reverend and Learned Bench, 
who arc great Maſters of Controverſy, whether 
it is not an eſtabliſn'd Rule amongſt all learned 
Men that have the leaſt Spark of Ingenuity, That 
no Man ought to be charged with Conſequences, 
let them appear to his Adverlary never fo clearly 
and undeniably to follow from his Aſſertion, 
when he himſelf denies thoſe Conſequences, This 
is ſo known a Maxim, in all Diſputes between 
Proteſtants and Papiſts, and between Proteſtants 
themſclves, that it cannot be denied. Now, the 
Doctor himſelf denying, as he does, that he had 
the leaſt Thought of including the Revolution un- 
der his general Aſſertion, or that he apply'd his 
Doctrine of Non-Reſiſtance to that Caſe, can- 
not, without the higheſt Injuſtice, be charged 
with Conſequences which he himſelf utterly de- 
nics. 

In the next place, it is impoſſible, in my Opi- 
nion, to prove that Reſiſtance was made uſe of 
as a Means to bring about the late happy Revolu- 
tion; and, conſequently, is not within the Doctor's 
general Maxim. 

Means, My Lords, is a relative Term, and re- 
fers to ſome End; and the End and Deſign of 
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the Prince of Orange in his coming hither, and of too, eſpecially the Lutherans, have aſſerted the 


thoſe that join'd him when he was here, being to 
have the Nation and Rightful Succeſſion ſecur'd by 
a Free Parliament, it follows, that whatever Force 
was at that Time made uſe of, could not be made 
uſe of as a Means to bring about an End which was 
never intended. 

Far be it from me, My Lords, to leſſen the 
great Undertaking to deliver us from Popery and 
Arbitrary Power; and tho? the Glory of that En- 
terprize is wholly attributed to King William, *tis 
certain, her preſent Majeſty had her Share in it, 
however that is forgotten: For, give me leave 
to ſay, that had not her Majeſty countenanc'd 
the Undertaking of the Prince of Orange with 
her Aſſiſtance, in my Opinion, the Succeſs had 
been very dubious. 

Now, is it poſſible, My Lords, to imagine, that 
it was ever the Deſign of her Majeſty, or thoſe 
that join'd the Prince of Orange, to take the 
Crown off of King James's, and put it upon King 
William's Head ? 

No, My Lords, the avowed great Deſign was 
quite otherwiſe, as appears by the Declaration 
it ſelf, which was read below : It was to reſtore 
and ſecure our Laws from the Invaſions that had 
been made upon them by Arbitrary Power : It 
was to ſecure that Right which all the World 
knows the Princeſs had to the Succeſſion of the 
Crown, and to have every thing ſettled by a free 
Parliament, and not to make a Revolution by de- 
throning King James. This the Prince himſelf owns, 
when he ſays in his Declaration, he had no other De- 
fien in coming hither, but a Free Parliament. 

My Lords, I take it to be of moſt dangerous Con- 
ſequence, to judge any Man by Suggeſtions and 
Innuendos : 15 what will be ſaid to juſtify it, it 
ſhall never be the Rule of my Judgment. 

Groundleſs Suggeſtions, My Lords, have, with- 
in my Memory, been the Pretence of Power, to 
cover illegal Oppreſſion with the Shew of Rea- 
ſon, to the Publick. I will give your Lordſhips 
but one Inſtance of it: It was the Caſe of a 
Reverend Prelate, now in the Houſe ; I mean 
the Archbiſhop of Zork ; his Grace was then Dr. 
Sharpe only. It was in the Year Eighty Six; 
there was an Order, directed by way of Letter 
to the Proteſtant Biſhops, to diſcharge all the in- 
ferior Clergy from preaching upon controverted 
Points in Divinity. They thought it ſerved the 
Deſigns of Popery, then, to direct Miniſters how 
they ſhould preach ; which was, in effect, to for- 
bid them to defend their Religion. This Pre- 
cedent was taken from an Order in Queen Mary's 
Time, ſays the printed Account; when at the 
ſame time, it was attack'd by the Romiſh Prieſts 
with all the Vigour they were capable of, whiltt 
the Popiſh Sermons and Diſcourſes were printed 
by Authority. Notwithſtanding this Order, the 
Doctor took occaſion, in ſome of his Sermons, to 
vindicate the Church of Exgland, in oppoſition to 
the Frauds and Corruptions of Popery. But this, 
by the Court Emiſſaries, was interpreted much 
the ſame way as the Doctor's Sermon is now, to 
be endeavouring to beget in the Minds of his 
Hearers, an ill Opinion of the King and his Go- 
vernment, by infinuating Fears and Jealoufies, to 
diſpoſe them to Diſcontent, and to lead them in- 
to Schiſm, Diſobedience and Rebellion. 

My Lords, When the Homilies and Articles, 
when ſo many Archbiſhops and Biſhops, and the 
N and moſt of the Foreign Divines 

Vor. 


1 
f 


ſame Doctrine of Non- Reſiſtance to the Su- 
preme Power, as Dr. Sacheverell has; I think it 
the hardeſt Caſe in the World, that this unfor- 
tunate Gentleman ſhould thus be ſingled out and 
made a Criminal, and a kind of Martyr, endu- 
ring the Trial of cruel Mockings, yea, more- 
over, of Bonds and Impriſonment, for aſſerting 
the ſame Doctrine. *Tis true, Beza and Pareus, 
and ſome others of the Calvinifts, are of another 
Opinion; but 'tis known, that Pareus's Commen- 


tary on the 13th of the Romans was burnt at Oæx- 


ford, by the Order of King James I. for aſſerting 
that Doctrine. 

But there is one thing, My Lords, ſo aſtoniſh- 
Ing in this Proſecution, that I cannot but take 
notice of it: Thoſe who were at Man's Eſtate, 
at the Revolution, know how induſtrious, on the 
one fide, all that were Friends to King James 


were, to put his leaving the Nation then upon 


the Foot of Force and Reſiſtance, as thinking 
this the ſtrongeſt and beſt Argument to juſtify 
his withdrawing himſelf from his People. They 
rack*d their Brains to find out Arguments to con- 
vince Men, that his Life was manifeſtly in Danger, 
by ſtaying here; and that it was for the ſake of 
that, and his Liberty, that he was forc'd to with- 
draw; and that his Withdrawing was juſt, being 
an Act of Neceſſity, and not of Choice. 

On the other ſide, thoſe that were Friends to 
the Revolution, made it their Buſineſs to per- 
ſuade the World, that all this was but a Colour 
and Pretence, and that the Fact was quite other- 
wiſe ; that the Senſe and Conviction King James 
had of what he had done, prevai?d upon him ra- 
ther to throw off the Government, than concur 
with a Free- Parliament. 

That this was the only Foot they then put it 
upon; and that it was not then put upon the Foot 
of forfeiting the Government by Male-Admini- 
ſtration; if any Man denies, I appeal to the Papers 
that were then writ, and are now in Print, on 
this Subject. 

This being ſo, it is very ſtrange to ſee ſo great 
an Alteration in Mens Notions of Things; and 
that now, after our Conſtitution has maintain'd it 
ſelf upon this Foot, againſt all Deſigns and At- 
tempts that have been made upon it, for above 
twenty Years, thoſe very Men, and, that Party, 
who endeavour'd to place the Revolution then, 
upon King Fames's voluntary Deſertion, which 
they calPd Abdication, ſhould now without any 
Reaſon given, be tor changing that Foundation, 
and do all they can, to put it upon King Fames's 
Foot of Force and Reſiſtance, What, My Lords, 
are we endeavouring, aſter twenty Years, to make 
King James's Title better now than any of his 
Friends could make it then, and not only finding 
out Arguments they never thought of, but im- 
peaching any that dare ſo much as queſtion the 
Truth and Force of them ? This, My Lords, ſeems 
very ſtrange. 

My Lords, I cannot but take Notice to your 
Lordſhips, of what was ſaid by that noble Lord, 
who ſpoke laſt, becauſe, to me ir appears to be a 
Matter of the laſt Conſequence, to the Honour of 
her preſent Majeſty. He told your Lordſhips, 
that the beſt Title her Majeſty had to the Crown, 
was her Parliamentary Title. I mult take liber- 
ty to affirm the quite contrary ; and that, in 
my opinion, the beſt Title her Majeſty has, is 
her Hereditary Title; tho' I deny not, but that 
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the Act of Parliament is a Strengthening and Con- 
firmation of that Title: But I deny a Parliamen- 
tary-Title to be the only, or the beſt Title that 
the Queen has to the Crown ſhe wears. And in 
ſaying this, I do not fear the malicious Reflections 
of having a ſquinting Regard to the Title of any 
Perſon on the other ſide the Water ; for in affirming 
(as I now do to your Lordſhips) that her Majeſty is 
my Rightful and Lawful Queen, by Right of In- 
heritance ; and as ſhe is Daughter to King James 


the Second, I do in ſo many Words affirm allo, that 
there is no other Perſon, the Rightful and Lawful 
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Heir to King James, but herſelf. And if the pre- 
ſent Impeachment of Dr. Sacheverell ſhall have this 
Effect (as I hope it will) to convince the Nation of 
the undoubted Truth of her Majeſty's Right of In. 
heritance to the Crown, (a Matter now ſo induſ. 
triouſly oppoſed) the Security this will bring to her 
Majeſty's Perſon and Crown, and to the Succeſſion 
in the Proteſtant Line, and Illuſtrious Houſe of 
Hanover afterwards, ſhall prevail with me eaſily to 
pardon any warm and unguarded Expreſſions, that 
the Doctor may here and there have dropt, and 
made uſe of in any of his Diſcourſes. 


The Biſhop of Salisbury's * Speech in the Houſe of Lords, on the firſt Article 
of the Impeachment of Dr. Henry Sacheverell. 


II E. Counſel for the Priſoner did fo plainly 
and fully yield all that any Loyal Subject has 


ever pretended to, that in Caſcs of extreme Neceſ- 


ſity, Self-defence and Reſiſtance were lawful, and 
that this was the Caſe at the Revolution ; that it 
may not be neceſſary to ſay any thing further on 
this Head, if it had not been that the Evidence 
they brought ſeemed to carry this Matter much far- 
ther, and that the Priloner himfelf allow'd of no 
Exception in Cafes of Neceſſity. And ſince it is 
grown to be a vulgar Opinion, That by the Doc- 
trine of the Church of Exgland. all Refiſtance in 
any Caſe whatſoever, without Exception, is con- 
demn*d ; I think it is incumbent on me, who have 
examin'd this' Matter long and caretu!ly, to give 
you ſuch a clear account of this Point, as may as 
fully ſatisfy you as it did myſelf. 

I ſerved in the Revolution, and promoted it all 
I could, I ſerved as Chaplain to the late King: I 
had no Command, and carried no Arms, but I 
was ſo far engaged in it, that if I could fee that I 
had gone out of the way in that (and the many 
Up-and-Downs we have have gone thro? ſince, has 
given much occaſion to ect on that Tranſaction) 
I ſhould hold myſelf unworthy to appear longer, 
cither in this Habit, or in this Great Aſſembly; 
but ſhould think myſelf bound to paſs away the reſt 
of my Life in Retirement or Sorrow. There is 
nothing more certain in Religion, than that we 
ought to repent of every Sin we have committed; 
and that we-cannot truly repent, unleſs we repair 
or reſtore, as far as it is in our power. 

I go now to give you the Account of the Doc- 
trine of our Church in this Particular. In the 
Times of Popery it was a Tenet, built upon Bi- 
ſhops ſctting the Crown on the Heads of Princes, 
and anointing them, that they held their Crowns 
of the Church, and at the 2 . Mercy; who 
had for about five hundred Years got into the 
Claim of depoſing them, and giving their Domi- 
nions to others, in caſe they were Hereticks, or 
the Favourers of them. But the Reformation be- 
ing in its firſt beginning protected by the Princes 
of Germany, by the Kings of the North, and then 
by the Kings of England ; they came every where 
in oppoſition to the Papal Notions, to ſay that 
Kings had their Power from God : Not that they 
meant, that they had any diſtinct Authority be- 
ſides the Law of the Land derived to them from 
God ; but that by the Laws of God, the Autho- 
rity of the Law of the Land was ſecured to them. 
For when a different Authority from that of the 
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Law came to be pretended to, and to be grounded 
on theſe general Expreſſions, that received here 
a Parliamentary Cenſure, and it was then declared, 
that the Laws of Religion in the Scripture did 
only eltabliſh the ſeveral Conſtitutions and Go- 
vernments that were in the different Parts cf the 
World, 

The Occaſion that the Apoſtles had to write 
what we find in their Epiſtles, with relation to 
Government, was this: The Jews had a Notion 
among them from a Paſſage in Deuteronomy, that 
they were only to ſer a King over them, One frem 
among their Brethren, and not a Stranger. From 
whence it is, That to this day they do not think 
they are bound in Conſcience to obey any Magi- 
ſtrate, who is not one of their Nation. Now the 
firſt Converts to Chriſtianity being Jews, the 
Apoſtles took care that they ſhould not bring this 
dangerous Notion with them into the Chriſtian 
Religion : But they did not meddle to determine 
where this Authority was lodged, that was to be 
gathered out of the ſeveral Conſtitutions : They 
did not determine how much was due to the Em- 
peror, and how much to the Senate; and tho' not 
long after thoſe Epiſtles were writ, the Senate 
condemn*d Nero to die more majorum, to be whip'd 
to death, none of the Chriſtians interpoſed in that 
Matter. He prevented that infamous Death by 
his own Hands: And the Primitive Chriſtians 
reckon'd it one of the Articles of the Glory of 
their Religion, that their firſt Perſecutor came to 
ſuch an End, 

Not long after that. Traſan was famed for that 
memorable Expreſſion, when he deliver'd the Sword 
to the Governors of the Provinces, as the Emblem 
of their Authority, he uſed theſe Words, Pro me, 
fi. merear, in me: For me, but if I deſerve it, a- 
gainſt me. That did not weaken his Authority 
his Government, with that of his Succeſſors for a- 
bove eighty Years, being the greateſt and happieſt 
time the Romans had under their Emperors. This 
Word was put on King 7azrzs the Firſt's Coin in 
Scotland. It is true, that was during his Minority; 
but when he afterwards changed his Motto, the 
Coin was not call'd in, but continued current till 
the Union. 

The Primitive Chriſtians had no Laws in their 
Favour, but many againſt them : ſo their patient 
ſuffering ſo many Perſecutions according to the 
Laws of the Empire, under which they lived, 
was conform to the Doctrine laid down by the 
Apoſtles. When they came afterwards to have 

the 
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the Protection of Laws, they claim'd the Benefit 
of them, not without great Violence, when they 
thought an Infraction was made on thoſe Laws; 
which broke out into great Tumults, in many of 
the chief Cities of the Empire, not excepting the 
Imperial City itſelf. | 

but to proceed with the Hiſtory of our Church : 
When the Articles of Religion were ſettled, the 
Books of the Apocrypha were indeed declared not 
to be a part of the Canon of the Scripture, but 
yet to be uſeful for the Example of Life, and the 
Inſtruction of Manners, A great part of theſe are 
the Books of the Maccabees, which contain the 
Hiſtory of the Jews ſhaking off the Yoke of the 
Kings of Hria, when they were broke in upon by 
a total Overthrow of their whole Law, and an un- 
relenting Perſecution, Mattathias a private Prieſt 
began the Reſiſtance which was carried on by his 
Children, till they ſhook off the Syrian Yoke, and 
formed themſelves into a free Government, un- 
der the Family of the Maccabees. It were eaſy to 
ſhew that the Jews had been for above 400 Years 
ſubject, firſt to the Babylonian, then to the Perſian, 
and at laſt to the Grecian Empire : So that by a 
long Preſcription they were Subjects to the Kings 
of Syria, It were eaſy alſo to ſhew, that this Re- 
ſiſtance was foretold by Daniel, in Terms of high 
Commendation, and is alſo mentioned in the Epiſtle 
to the Hebrews, as the Work and Effect of their 
Faith, If then all Reſiſtance to illegal and bar- 
barous Perſecution is unlawful, theſe Books con- 
tain nothing but a Hiſtory of a Rebellion, and all 
the Devotion that runs thro? them, is but a Cant, 
and inſtead of reading them as Example of Life, 
and. Inſtruction of Manners, we ought to tear them 
out of our Bibles with Deteſtation, I ſhall after- 
wards ſhew what uſe was made of theſe Books, 
not only by private Writers of our Church, but by 
what the whole Body in Convocation was about to 
determine. 

The next Step to be made, is, to conſider the 
Homilies : The Second Book of Homilies, which 
has the Homilies in it againſt Milful Rebellion, is 
generally believed to have been compoſed by Biſhop 
Jewell, who was by much the beſt Writer in that 
time. It is certain, he underſtood the meaning of 
them well : Now I will read you two Paſſages out 
of his Defence of his Apology for the Church of 
England; from whence we may clearly gather 
what his Notion of Rebellion was, and that he 
thought a Defence againſt unjuſt and illegal Vio- 
lence was not Rebellion. In one place he has theſe 
Words : | 

The Nobles of Scotland neither drew the Sword, 
nor attempted War againſt the Prince : They ſought 
only the Continuance of God's undoubted Truths, and 
the Defence of their own Lives againſt your barba- 
rous and cruel Invaſions : They remember'd beſides all 


other Warnings, your late Dealings at Vaſly, where . 


great Numbers of their Brethren were murder'd, be- 
ing together at their Prayers in the Church, holding 
up their innocent Hands to Heaven, and calling upon 
God. In another place he writes, Neither do any 
ef ali theſe (Luther, Melanchthon) teach the People 
to rebel againſt their Prince, but only to defend them- 
ſelves by all lawſul Means againſt Oppreſſions ; as 
did David againſt Saul, ſo do the Nobles in France 
at this day, they ſeek not to kill, but to ſave their 
own Lives. | 

Theſe Paſſages ſhew that he looked on Rebellion 
to be a violent Riſing againſt a Prince executing 
the Laws ; which was the Caſe of the three Rebel- 

Vor. V. 


lions in England that they 


in Queen Blizabetbs Time, where the Papiſts took 
Arms againſt their Prince, who was executi 

Laws made in Matters of Religion; and that wi 

a great Gentleneſs. Of the eleven Paſſages quoted 
by the Priſoner out of the Homilies, five 
relate only to the coercing the Perſon of the Prince; 
in which David is ſet in Oppoſition to thoſe Re- 
bels: Now, tho” he indeed defended himſelf, yet 


= 


had in view: That in 
King Henry the VIIIth's, in King Edward's; and 


; 


lainly . 


he had a juſt and ſacred Tenderneſs to the Perſon. 


of Saul, when he had him in his Power, which is 
certainly ſacred by our Conſtitution. Five of them 
relate to wicked Princes. It was never pretended 
by any who pleaded for Neceſſary Defence, that 
the bad Life of a Prince can be a juſt Cauſe of Re- 
ſiſtance: Yet that was then pretended ; for King 
Henry VIII. had given too much occaſion to rec- 
kon him a wicked Prince. So there is only one 
of all the Paſſages quoted from thoſe Homilies, 
that relates ſimply to Rebellion in general : And 
it has appear'd what Biſhop Jewell's Senſe of the 
Matter was. There is alſo a Prayer at the end of 
every Diviſion of the Homily againſt Milſul Re- 
bellion, (and, by the by; Wilſul was not put in the 
Title for nothing) for thoſe oppreſſed by Tyranny 
in other Parts, that they might be relieved, and 
that thoſe who were in fear ot their Cruelty might 
be comforted. | 

Let us next look thro' Queen Elizabeth's long 
and glorious Reign, and fee what was the conſtant 
Maxim of that Time. 

The Year after the Queen came to the Crown 
the War in Scotland broke out between the Queen 
Regent that govern'd by Commiſſion, from her 
Daughter then Queen of France, and the Lords in 
Scotland. She, to obtain the Matrimonial Crown 
to be ſent to Francis II. gave Aſſurances for the 
Exerciſe of the Reformed Religion; but the Point 
being gain'd, ſhe broke all her Promiſes, and re- 
ſolved to force them to return to the Exerciſe of 
the Popiſh Religion. Upon which the Lords of 
Scotland formed themſelves into a Body, and were 
called the Lords of the Congregation. Forces 
were ſent from France to aſſiſt the Queen Regent z 
upon that Queen Elizabeth enter'd into an Agree- 
ment with the Scottiſh Lords, and ſent an Army 
to their Aſſiſtance, which continued in Scotland 
till all Matters were ſettled by the Pacification of 
Leith: And in a Manifeſto, that I have in my 
Hands, ſet forth twenty-five Years after that, I 
find her reflecting on that Interpoſition in the Af- 
fairs of that Nation, with great Satisfaction. 

The Year after this War was ended, upon 
Francis the IId's Death, Charles the IXth, who 
was a Child, ſucceeded in France, Edits were 
granted in favour of the Proteſtants : Theſe were 
ſoon after broken by the Triumvirat, and upon 
that followed a Series of Wars often pacified, buc 
always breaking out again, by reaſon of the Vio- 
lence and Cruelty of the Government. All theſe 
Wars, till Henry the IVth was ſettled on the 
Throne, were in a Courſe of twenty-eight Years, 
that which ſome would call Rebellion, being carried 
on againſt two ſucceeding Kings. Yet the Queen 
was in all that time till aſſiſting them with Men 
and Money: | . 

In the Year 1568, the Provinces 1n the Nether- 
lands threw off the Spaniſh Yoke, that was become 
intolerably ſevere and cruel, The Queen for 
ſome Years aſſiſted them more covertly, but when 
the Prince of Orange was kill'd, and they were in 
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danger to be over-run, ſhe took them more _ 
ly into her Protection; and by the Manifeſto which 
T have in my Hands, ſhe publiſhed the Grounds 
upon which ſhe proceeded. She laid down this for 
a Foundation, That there had been an Antient 
League not only between the Crown of England, 
and the Princes of the Netherlands, but between 
the Subjects of both Countries, under their Seals 
interchangeably, for all Friendly Offices. If this 
was a good Reaſon for the Queen's giving Aid to 
the oppreſſed People of the Netherlands, then if 
the Caſe had been reverſed, that the People of 
England had been illegally and cruelly oppreſſed, 
it furniſhed the Princes of thoſe Provinces with as 
good a Reaſon for aſſiſting them. In this Aſſiſt- 
ance given the States, the Queen perſiſted till the 
End of her Reign; nor was this only done by 
the Court, but both Parliaments and Convoca- 
tions granted her ſeveral Aids to maintain theſe 
Wars: And in the Preambles of thoſe Subſidy 
Acts, the Queen's Proceedings in thoſe Particulars 
were highly approv'd and magnify'd. Biſon, Bi- 
ſhop of Wincheſter, and ſeveral other Writers in 
that time, juſtified what ſhedid z and not one that 
I ever heard of, cenſured or condemned it. 

Upon King James's coming to the Crown, the 
firſt great Negotiation was for a Peace between 
Spain and the United Provinces ; which laſted ſe- 
veral Years. The States inſiſted on a Preliminary, 
That they ſhould be acknowledged Free, Sove- 
reign and Independent States; the Spaniards 
would not yield to this, nor would the States re- 
cede from it. Some here in England began to 
ſay, They were form'd in Rebellion, and ought 
not to carry their Pretenſions too far: Upon that, 
King James ſuffer'd a Convocation to meet; and 
a Book of Canons, with relation to the ſupreme 
Authority, was prepar'd ; in which, tho' the Au- 
thority of the Prince, even when he becomes a 
Tyrant, is carried very far; yet the Caſe of the 
Maccabees is ſtated; and, it was determined, That 
when a new Government, tho* begun in a Revolt, 
is come to a thorough Sti tlement, it may be owned 
as Lawful. King James, who was jealous enough 


of the Regal Authority, yet did not like their 


carrying theſe Matters ſo far: He ordered the 
whole Matter to be let fall ſo entirely, that there 
is not a Word of it in the Books of Convocation : 


But Archbiſhop Sancroft found this Collection of 
Canons at Durbam, under Dr. Overball's Hand, 


which he copied out, and Licenſed the Book a 
few Days before he fell under his Suſpenſion. I 
ſoon ſaw that it had a Relation to the Aﬀairs in 
Holland : For the Dutch delighted to compare their 
firſt Beginnings to that of the Jeus in Antiochus's 
time: They compared King Philip to Antiochus 
Epiphanes, and the Prince of Orange to Judas Mac- 
cabeus, But I ſaw much clearer into the Matter 
by an Original Letter of King James, which a 
worthy Gentleman ſent me. I knew his Hand 
well, the Letter is in Print; but I will read ſome 
particulars out of it. It is directed to Dr. Abbot, 
afterwards Archbiſhop of Canterbury. It begun 
with cenſuring ſome Poſitions concerning a King 
in Poſſeſſion, the ſame with our Modern Term of 
a King de facto: He goes on in theſe Words, 
My Reaſon of calling you together, was to give your 
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in aſſiſting the Hollanders both with Arms and Ad. 
vice; and none of your Coat ever told me, that 
ſerupled about it in her Reign. Upon my coming 10 
England, you may know it came from ſome of your 
ſelves to raiſe Scruples about this Matter; yet I never 
took any notice of theſeScruples, till the Aﬀairs of Spain 
and Holland forced me to it. I cal a my Clergy toge.. 
ther, to ſatisfy not ſo much me, as the World about us, 
of the Fuſtneſs of my owning the Hollanders at 114 
time. This I needed not to have done, and you have 
forced me to ſay, I wiſh I bad not. He reflects on 
thoſe who had a great Averſion to the Notion of 
God's being the Author of Sin, which plainly 
— at Dr. Overhall, who was the firſt Man of 

ote among us, that oppoſed the Calviniſts Doc- 
trine of Predeſtination; yet he ſays, They had gone 
to the Threſhold of it, by ſaying, That even Tyranny 
was God*s Authority, and ſhould be reverenced as ſuch. 
He concludes, Theſe were edg*d Tools, and that tbere- 
fore they were to let them reſt, Here is a full Ac. 
count of King Fames's Thoughts of this Matter, 
which was then the chief Subject of Diſcourſe all 
Europe over. He had Twelve Years before this 
ſhewed, on an eminent Occaſion, that he owned 
the States, when he invited them in the Year 1593, 
to Chriſten his Eldeſt Son, Prince Henry. They 
were ſenſible of the great Honour done them by 
it; and tho* they were then but Low, they ſent 
an Embaſſy, with a noble Preſent of Gold Plate, 
to aſſiſt on that Occaſion. This Negotiation 
ſtuck for ſeveral Years, the Spaniards retuſing to 
own them in expreſs Words: The Temper found 
was, they were treated with (/anquam) as with 
Free States; and the Matter went no further at 
that time, than a Truce for ſome Years, which 
was concluded in the Year 1609, This lets us ſee, 
That the Words in King James's Speech that Year 
to his Parliament, were not chance Words that 
fell careleſly from him, A King leaves to be a King, 
and degenerates into a Tyrant, as ſoon as he leaves 
off to govern by Law : In whish caſe the King's Con- 
ſcience may ſpeak to him, as the poor Woman to Philip 
of Macedon, Either govern by Law, or ceaſe to be 
a King. 

There is another eminent Inſtance towards the 
End of that Reign, that ſhews what the Senſe of 
our beſt Divines was in this Matter : When the 
Archbiſhop of York's Son and Mr. Wadſworth 
had changed their Religion in Spain, Wadſworth 
writ over a bold Defence of that; and among 
other Things, charged the Reformation with 
Rebellion, This was anſwer'd by one of the beſt 
Books of that Time, writ by Dr. Bedell, dedica- 
ted to the Prince of Wales, who afterwards pro- 
moted him to a Biſhoprick. His Words on this 
Head are full: I will read ſome of them. Do you 
think Subjects are bound to give their Throats to be 
cut by their Fellow-ſubjetts, or to their Prince, at their 
mere Wills, againſt their own Laws and Editts ? You 
would know quo jure the Proteſtant Wars in France 
and Holland, are juſtified. Firſt, The Law of Na- 
ture, which not only alloweth, but inclineth and in- 
forceth every living Thing to defend itſelf from Vio- 
lence. Secondly, That of Nations, which permits 
teth thoſe who are in the Protection of others, to 
whom they owe no more than an honourable Acknow- 
ledgment, in caſe they go about to make themſelves ab- 


Fudgments, how far a Chriſtian and aProteſtant King, ſolute Sovereigns, and to uſurp their Liberty, to reſiſt 


may concur to affiſt bis Neighbours to ſhake off their 
Obedience to their own Sovereign, upon the Account of 


and ftand for the ſame. And if a lawful Prince, 
who is not yet Lord of his Subjects Lives and Goods, 


Oppreſhon, Tyranny, or what elſe you like to name it. ſhall attempt to deſpoil them of the ſame, under co- 
lour of reducing them to his own Religion, after all 
humble 


In the late Queen's Time, this Kingdom was very free 
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humble Remonſtrances, they may ſtand upon their own 
guard, and being aſſailed, refiſt Force with Force, as 
did the Maccabees under Antiochus. In which 

caſe notwithſtanding, the Perſon of the Prince him- 
ſelf ought always to be ſacred and inviolable, as 
was Saul zo David, No Commentary is wanted 
here. 

My Lords, You ſee how this Matter ſtood dur- 
ing King James's Reign. In the firſt Year of 
King Charles's Reign, Grotius's Book de Jure Belli 
& Pacis, was publiſhed at Paris, dedicated to 
the King of France, while France was under the 
Adminiſtration of the wiſeſt and moſt jealous Mi- 
niſter of the laſt Age, Cardinal Ricbelieu. In that 
Book, in which he aſſerts the Rights of Princes 
with great Zeal, yet he enumerates many Caſes, 
in which it is Lawful to reſiſt, particularly that 
of a total Subverſion : And that Book is now all 
Europe over in the higheſt Reputation of any Book 
that the Modern Ages have produced. In the be- 
ginning of King Charles's Reign, a War broke out 
in France, againſt the Proteſtants ; upon which he 
ſent over Ambaſſadors, by whoſe Mediation a 
Peace was concluded ; but that being ill kepr, 
the War broke out again; and the King thought 
himſelf bound by his Mediation to protect the 
Proteſtants. So in the Second Scſſion of the Par- 
liament, 1621, in the Demand of a Supply that 
the Lord Keeper Coventry made in the King's 
Name, theſe Words are to be found: France is 
ſway d by the Popiſh Faction; and thi? by his Ma- 
jeſly's Mediation, there were Articles of Agreement 
between that King and his Subjetts, that Treaty hath 
been broke, and thoſe of the Reformed Religion will 
be ruined without preſent Help. Upon this the 
Commons petitioned the King for a Faſt, and de- 
fired the Concurrence of the Lords, who join'd 
with them init. The King granted it, and an Of- 
fice was compos'd ſuitable to the Occaſion; in 
which, among other Devotions, the Nation was 
directed to pray for all thoſe, who here or elſewhere 
were fighting God's Battles and Defending bis Altars. 
Thus the whole Body of the Legiſlature did con- 
cur for a Faſt for that, which if this Doctrine is 
true, was no better than Rebellion; and yet the 
whole Nation, Clergy and Laity, were required 
to pray for Succeſs in it. 

Bur to complete this View of the Doctrine of 
our Church, it is to be conſider'd, That when a 
Year before this, while the Loan or Benevolence 
were carried on, ſome officious Divines made uſe 
of thoſe Expreſſions of Kings having their Power 
from God, as importing an Authority of a Na- 
ture ſuperior to the Laws of the Land. One of 
theſe, Dr. Manwaring, was Impeached, and had a 
ſevere Sentence paſſed on him for it. So I have 
now made it out, beyond, I hope, the Poſſibility of 
Contradiction, that for Seventy Years together, 
from 1558, to 1628, the Lawfulneſs of Self-de- 
fence in the Caſe of illegal and violent Cruelty, 
was the publick and conſtant Doctrine of this 

Church. 
' Theſe were the beſt and happieſt Times of our 
Church, as is often repeated by the Earl of Cla- 
rendon : From theſe we ought to take the Stan- 
dard of our Doctrine. 

I go next to ſhew what was the common 
Doctrine for the next Sixty Years, from 1628, 
to 1688, ] mult yield up the firſt twelve Years : 
For upon the unhappy Miſunderſtanding be- 
tween the King and that Parliament, there was 
a long Diſcontinuance of Parliaments, then the 
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lately condemned Doctrine was again in Vogue 
and nothing was ſo much heard of, as the Law of 
Government that was from God, antecedent to 
all Human Laws: Out of this ſprung illegal 
Impriſonments, illegal Monopolies, ſevere Pro- 
ceedings in the Star-Chamber, but above all, the 
Ship-Money. Theſe things put the Nation in an 
Univerſal Disjointing and Feebleneſs. And when 
an unavoidable Neceſſity forced that King to call 
a Parliament, the fatal Effects of thoſe Counſels 
broke out terribly. I know many fancy, that the 
War is to be charged on the Principles of Self- 
defence : They are much miſtaken, I had occa- 
ſion to ſee a great way into the Secret of that 
time, when I examin'd the Papers relating to the 
two Dukes of Hamilton. I knew a great deal 
more ſince from two Perſons of unqueſtionable 
Integrity, who knew the Secrets of that time, 
the Lord Hollis, and Sir Harbottle Grimſtone; but 
all receiv'd a full Confirmation, when I found it 
agreed p.rfe&tly with the noble Account given by 
the Earl of Clarendon. 

No body dreamt of a War, nor had they any 
Principles leading to it. But there was an un- 
happy Train of Accidents that hindred Matters 
from being brought to a Settlement, even while 
th: King was granting all they could deſire. Sto- 
ries were carried by Perſons about both the King 
and Queen, of Words let fall, that made them 
conclude, there were ſtil] ill Deſigns on foot, 
againſt the Laws that were then paſſed, But 
that which brought all to a Criſis, was the Diſ- 
covery of a Negotiation, to engage the Army to 
declare againſt the Parliament. Whoſoever com- 
pares the Depoſitions in Ruſhworth, with the Ac- 
count given of that Matter by the Earl of Cla- 
rendon, will ſee there is a great deal more in the 
one, than the other is willing to believe; tho? he 
acknowledges they had both Goring*s Evidence, 
and Ptercy's Letter with them. I will not take it 
upon me to determine, whether they believ'd too 
much, or the Earl of Clarendon too little. It is 
certain, they believ'd all that was in the Depo- 
ſitions, and a great deal more : For Goring being 
continued in the Government of Por!/mouth, and 
his Father being advanced from being a Baron 
to be an Earl, and Piercy's being made a Lord, 
and Maſter of the Horſe ro the Prince of Wales, 
made them conclude they had ſuppreſſed a great 
deal, inſtead of ſaying more than was true. This 
ſtuck deep in their Hearts, and at laſt fatally 
broke out in the Demand of the Militia, that 
brought on the War, which I do own was plainly 
a Rebellion; becauſe a Force was offer'd to the 
King, not to defend themſelves from an unjuſt 
Invaſion, or illegal Grievances, but to extort anew 
Law from him. 

Thus the true Occaſion of the War, was a Jea- 
louſy, that a Conduct of 15 Years had given too 
much ground for; and that was ſtill unhappily kept 
up, by a fatal Train of Errors, in every ſtep that 
was made. The great Concuſſion that the War 

ave the Nation, and the barbarous Effuſion of 
50 much Blood, eſpecially of the Royal Blood of 
that Bleſſed K ING. had at laſt a happy, tho” a 
late Concluſion in the Reſtoration : And it's no 
wonder, if ſuch a Series of Tragical Events, be- 
got a general Horror at the Occaſion of them. 
But then it was, that had it not been for the Firm- 
neſs of the Earl of Clarendon to his Ergliſh Prin- 
ciples, the Liberties of the Nation had been de- 
liver'd up. 
* 
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It is to his Memory that we owe our being a 
free People ; for he with his two great Friends, 
the Duke of Ormond and the Earl of Southampton, 
check*d the Forwardneſs of ſome who were deſi- 
rous to load the Crown with Prerogative and Re- 
venue. He ſtopt all this, which being afterwards 
_odiouſly repreſented, brought on him that great 
and laſting, but honourable Diſgrace. The Earl 
of Southampton, whoſe Death went a little before 
his Fall, and perhaps haſten'd it the ſooner, ſaid to 
many about him, that he was a true Proteſtant, 
and an honeſt Engliſhman ; and that the Nation 
would feel the Effects of his being removed, when- 
ſoever it might happen. 

That Lord, in the great Settlement after the 
Reſtoration, would carry things no farther than 
to repeal what had been extorted by the Tumults; 
and in the matter of the Militia-Act, and the 
Oaths relating to it, all was more cautiouſly word- 
ed than is commonly underſtood, To the Word 
Commiſſion*d by the King, ſome indeed moved, that 
the Word Lawfully might be added, to make all 
plain. This was preſy'd in the Houſe of Com- 
mons by Vaughan, afterward Lord Chief Juſtice 
of the Common-Pleas. The Attorney General, 
afterwards Lord Chancellor Nottingham, anſwer'd, 
That was not neceſſary, for the Word Commiſſion 
imported it; ſince, if it was not lau fully iſſued 
out, to lawful Perſons, and for a lawful Reaſon, 
it was no Commiſſion; and the whole Houſe aſ- 
ſented to this : yet in the Houſe of Lords, the 
ſame word Latefullyj was preſſed to be added by 
the Earl of Southampton, who was anſwer'd by 
the Earl of Angleſey, to the ſame purpoſe with 
what had been ſaid in the Houſe of Commons. 
He indeed inſiſted to have the Word added, be- 
cauſe it would clear all Difficulties with many, 
who not having heard of the Senſe given in both 
Houſes, might fancy, that any ſort of Commiſſion 
being granted, it would not be Lawful to reſiſt it. 
He did not prevail: for it was ſaid, That this 
Explanation being the Senſe of both Houſcs, it 
would be ſoon ſpreac! ind known over the Na- 
tion. In this Senſe, it 1s certain, that it is not 
lawful to take Arms againſt any ſo commiſſion'd 
by the King; for that were to take Arms againſt 
the King's Commiſſion in the Execution of the 
Law, which is certainly a reſiſting the Ordinance 
of God, which whoſoever do, they ſhall receive to 
themſelves Damnation, 
It was no wonder, if after ſuch a War the 
Doctrine of Nen-Reſſſtance was preach'd and preſsd 
with more than ordinary Warmth, and without 
any Exceptions; yet ſome ſtill kept theſe in view: 
ſo did both Dr. Falkner and myſelf; and I know 
many others had them always in their Thoughts, 
tho* they did not think it neceſſary to mention 
them. 

found the ill Effects that the carrying this 
Matter ſo far, had on the Mind of that unfortu- 
nate Prince, King James; for in the Year 1673, 
when he was pleas'd to admit me to much free Con- 
verſation with him, among many other things, I 
told him, it was impoſſible for him to reign in 
quiet in this Nation, being of that Religion : he 
anſwer'd me quick, Does not the Church of Eng- 
land maintain the Doctrine of Non-Reſitance and 
Paſſive Obedience? I begg'd of him not to depend 
on that; for there was a Diſtinction in that matter, 
that would be found out when Men thought they 
needed it. I now come to tell your Lordſhips, 
how right J judged. 


al, 


It is true, they paſs'd a very pompous Decree 
at Oxford in 1683, but you ſhall hear how long they 
ſtood to it. In Summer, 1686, the Prince of 
Orange was pleas'd to receive me into his Service 
with a particular Confidence. Soon after the 
Eccleſiaſtical Commiſſion was ſet up, and upon 
ſome Proceedings before that Board,. he was de- 
ſir'd from England to break with King Femmes 
upon that Head. I oppoſed this, and ſaid, I was 
convinced, that Commiſſion was againſt Law, 
and would have ill Effects, but it did not ſtrike 
at the Whole. This was more warmly preſſed 
upon the Proceedings againſt Magdalen College. 
I ſtill Rood to my ground; and told both Prince 
and Princeſs, That if a Breach ſhould tollow on 
theſ: Matters, I could not ſerve. When indeed 
the Declaration was publiſh'd a ſecond time, 
with a Reſolution to have it carried thro? ; and 
that many Laws were diſpenſed with at pleaſure ; 
and Perſors who were under legal Dilabilities, 
were made Judges, Sheriffs and Magiſtrates ; all 
whoſe Actings were ſo many Nullities : Then 
I thought there was a total Subverſion of our Con- 
ſtitution; which from being a Legal one, was 
made precarious, ſubject to mere Will and Plea- 
ſure. So I was ready to ſerve in the Revo- 
lution, 

Some Days after we came to Exeter, Sir Ed- 


ward Seymour came thither, and he preſently ſent 


for me: When I came to him, he asked me 
Why were we a Rope of Sand, and had not an 
Aſſociation? I ſaid, Becauſe we had not yet a 
Man of his Weight to begin the Motion : He 
ſaid, if we had not one by To-morrow, he 
would leave us before Night. I preſently ſaw a 
Noble Duke, now in my Eye, and acquainted 
him with this : He went to the Prince, who ap- 
roving of it, an Aſſociation was prepar'd, and 
Jaid on the Table next Morning ; and was after 
that ſigned by all who came to wait on the 
Prince, Three Days after we left Exeter, a Head 
of 2 College came to the Prince, to invite him 
to come to Oxford, aſſuring him, that the Uni- 
verſity would declare for him, He went as near 
itas Abingdon, but then the ſudden Turn of Af- 
fairs at London obliging him to haſte up, the At- 
ſociation was ſent thither, and was ſigned by the 
Heads of the Colleges, and many others there; 
ſome doing it in a particular Warmth of Ex- 
preſſion, and ſaying, That their Hearts as well 
as their Hands went with it. Upon what Diſap- 
pointments or other Views, I cannot tell, this Con- 
tradiction to their famed Decree, five Years after 
it was made, ſeem'd to take another Turn back 
to it again; and the Notion of a King de facto, 
which is but a ſofter Word for an Ulurper, came 

in Vogue. | 
The Parliament, to prevent the ill Effects of 
that, ſtudied to ſecure the Government, Firſt, by 
an Aſſociation, and then by an Abjuration. I, 
who was always againſt every thing that might 
break in upon Conſcience, was for making theſe 
only voluntary; but they were Enacted, and they 
were generally taken, A Noble Lord on the 
Earls Bench, procur'd me the Sight of a Letter, 
that went about to perſuade the taking the Ab- 
juration, that he had from a Place Where he be- 
lieved it had its Effect; where I found this Diſ- 
tinction, That the Abjuring any Right hatſo- 
ever that the Pretender might claim, was only 
meant of a Legal Right, and that it had no re- 
lation to Birtb-Rigbi, or to Divine Right, This 
| | agreed 
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agreed with a Report that went then current, 
That a Perſon, in a great Poſt, ſent a Meſſage to 
an Honourable Gentleman, who would not take 
the Abjuration, that if he had an half Hour's 
Diſcourſe with him, he doubted not to be able 
to convince him, that he might take the Abjura- 
tion, without departing from any of his Princi- 
ples. Towards the end of the laſt Reign, a bold 
Attempt was made on the King's Supremacy, by 
an Incendiary, who is ſuppoſed to have no ſmall 
Share in this Matter now before your Lordſhips: 
But the Attack on the Supremacy being liable to a 
Premunire, it was turn'd with much Malice, and 
managed with great Prevarication, againſt the Bi- 
ſhops, who adhered firmly to their Duty to the 
King. How great a Disjointing that has brought 
on this Church, 1s too viſible all the Nation over ; 
and it tends to carry on the wicked Deſign of 
diſtracting the Church, and undermining the Go- 
vernment, 

By the time the Queen was on the Throne, or 
ſoon after, the Rehearſal began to be ſpread over 
the Nation, two of them a Week, which conti- 
nued for ſeveral Years together, to be publiſh'd 
without Check or Controu!. It was all thro? one 
Argument ag inſt the Queen's Right to the Crown: 
That, tho' it was diwerſified with Incidents and 
Digreſſions, was kept always in view. The Clergy 
were in many Places drawn into Subſcriptions tor 
this Paper. This look'd like a Deſign long con- 
nived at, to have the Queen's Title undermin'd: 
Beſides this, we had a Swarm of Pamphlets every 
Year to the ſame Purpoſe, and, as was believed, 


writ by the ſame Hand. One fold at the Door of 
the Houſe, with the Title of King William's Exor- 


bitant Grants, did plainly call him an Ulurper : 
and ſtarting an Objection againſt the Queen's poſ- 
ſeſſing the Throne, gave it this Anſwer, That ſhe 
did well to keep it till ſhe could deliver it up to 
the righteous Heir. At that time there was a quick 
Proſecution of a Paper, publiſh'd, with the Title 
of The Shorteſt Way with the Diſſeuters; and upon 
that, I brought that Pamphlet to a great Miniſter, 
and offer*d to ſhew him this Paſſage in it, to fee 
if there ſhould be a Proſecution of this order'd. 
He turned from me; ſo whether he heard me or 
not, I cannot tell: I am ſure, it he fays he did 
not, I wi l believe him. No Proſecution follow'd, 
and the Rehearſal went on. The Clergy in many 
Places, met at a Coffee-Houſe on Saturdays, to 
read the Rehearſals of the Week, which had very 
ill Effects in moſt Places. I know it may be ſaid, 
That the Queen's Learned Counſel ought to have 
look'd after theſe things: But we all know, that 
they ſtay till they receive Orders from the Miniſtry, 
The Courſe: of that Treaſonable Paper has been 
now for ſome time ſtopt, ſo we ſee there is ſome 
Change in the Miniſtry. | 

But to compleat the Inſolence of the Enemies 
of the Queen and of the Proteſtant Succeſſion, 
they had the Impudence to give it out, That the 
Queen ſecretly favour'd them. And as this, we 
all know, has been long whiſper'd about among 
us, fo it was more boldly given out in Scotland; 
which obliged one of the Queen's Miniſters in 
that Parliament, in a Specch that was printed, to 
contradict this treaſonable and diſhonourable Sug- 
geſtion, That as ſome Divines would have it, that 
there was in God a ſecret as well as a revealed 
Will, and that theſe might be contrary to one an- 
other; ſo they would faſten an Imputation on the 


5 


Queen, that while ſhe revealed her Will one way, 
ſhe had a ſecret Will another way; which he ſo- 
lemnly affirmed to be falſe, and highly injurious 
to the Queen, 

While the Pamphlets and theſe Reports were 
thus ſet about, Mr. Hoadly thought that it became 
him to aſſert the Queen's Title, by juſtifying the 
Revolution, out of which it riſes. But what an 
Outcry was raiſed on this, that one durſt diſturb 
the Progreſs of a wicked Opinion, that was viſi- 
bly deſigned to overturn the Government: And 
yet he afſerted nothing, but what the Counſel for 
the Priſoner did all fully and plainly own, That in 
the Caſes of extreme Neceſſity, an Exception to 
the Doctrine was to be admitted, and that that was 
the Caſe at the Revolution. 

But as theſe Notions have been long let run a- 
mong us, fo they have appeared in a moſt violent 
and unguarded manner, ever fince the Attempt of 


the Pretender; and more of late, ſince the Preli- 


minarics upon the Overtures for a Peace, ſeem to 
extinguiſh their Hopes. What Sermons on this 
Head are preached in this City, at Aſſizes, at Bath, 
and at many Cathedrals? Furious Men fit them- 
ſelves with ſome hot Sermons, which they carry 
about from Place to Place, to poiſon the Nation, 
This has not only the viſible Effect deſigned by it, 
of ſhaking many in their Allegiance to tne Queen, 
and in their adhering to the Proteſtant Succeiſion; 
but it has a curſed Effect on many others, on whom 
this their Deſign does not ſucceed. 

I am very ſenſible there is a great deal of Im- 


piety and Infidelity now ſpread thro? the Nation: 


This gives every good Mind all poſſible Horror 
but I muſt tell your Lordſhips, on what a great 
part of it is founded : for fince my Converſation 
with Wilmot, Earl of Rochefter, I have had many 
Occaſions to diſcourſe with Perſons tainted with 
thoſe wicked Principles; and I do affirm it, that 
the greateſt Prejudice theſe Perſons have at Reli- 
gion, at the Clergy, and at the Publick Worſhip 
of God, is this, that they ſay, They fee Clergy- 
men take Oaths, and uſc all Prayers, both or- 
dinary and extraordinary, for the Government, 
and yet in their Actings and Diſcourſis, and of 
late in their Sermons, they ſhew viſibly that they 
look another way: from whence they conclude, 
They are a mercenary fort of People without Con- 
ſcience, 

I hope there are not many that are ſo corrupted 
and ſo ſcandalous: I am ſure I know a great many 
that are far otherwiſe, who preach, ſpeak and act 
as they ſwear and pray; but thoſe who act in an- 
other way, are noiſy and impudent, and ſo bring 
an Imputation on the whole Body. And unleſs an 
effectual Stop is put to this Diſtemper, it is not 
poſſible to foreſee all the ill Conſequences that may 
follow upon it. 

I have, I am afraid, wearied your Lordſhips; 
but I thought it was neceſſary, once for all, to 
enlarge copiouſly on this Argument. And now to 
come cloſe to the Article, and the Sermon, for I 
meddle not at all with the Perſon of the Man, 
whatever general Expreſſions might very well have 
been uſed, in ſetting forth Paſſive Obedience and 
Non- Reſiſtance before the Revolution; becauſe odi- 
ous Caſes ought not to be ſuppoſed, and therefore 
are not to be named, yet ſince Reftence was uſed 
in the Revolution, and that the late King invited 
all the Subjects to join with him, which was in 
them certainly Reſiſtance; and ſince the Lawful- 

neſs 
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neſs of the Revolution is ſo much controverted, the 
condemning all Reſſtance in ſuch crude and gene- 
ral Terms, is certainly a condemning the Revolu- 
tion. And this is further aggravated from thoſe 
Limitations on our Obedience, in an Act paſt ſoon 
after the Revolution, by which, in Caſe our Prin- 
ces turn Papiſts, or marry Papiſts, the Subjects are 
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in expreſs Words diſcharg'd from their Allegiance 
to them. Certainly this puts an End to the No- 
tion of Nen. Re/iſtance in any Caſe, or on any Pre- 
tence whatſoever. For theſe Reaſons, I think the 
firſt Article of this Impeachment, is both well 
grounded, and fully made out. 


The Biſhop of Oxford's * Speech in the Houſe of Lords, on the finſt Article of 
the Impeachment of Dr. Henry Sacheverell. 


My Losvps, 


OME of this Bench are neceſſarily calPd up, 
8 by Words which fell from the noble Lord 
who ſpake third in this Debate, who was pleas'd 
to mention among other ſtrange Things, Biſbops 
voting contrary to their Dofirines, The Opinions 
of ſeveral of the Reverend Prelates have been read 
before your Lordſhips in Weſtminſter-Hall : They 
were firſt quoted by the Counſel for the Defen- 
dant, and by their Order rcad in ſuch a partial 
and unfair manner, that if I may be allow'd to 
uſe any other Author atter the ſame way, to take 
a naked Propoſition out of his Book, and not con- 
ſider the Coherence or Dependance of the Words, 
how it may beexplain'd or limited in other Places, 
to read jult fo far as may ſerve my Purpoſe, and 
ſtop when any thing follows that may ſet the 
Matter ia a jult Light, I dare undertake to make 
any Author ſpeak on which-ever ſide of the Queſ- 
tion I pleaſe. | 

But the Managers for the Honourable Houſe of 
Commons did Juſtice to thoſe Reverend Prelates, 
by obliging the Clerk to read other Paſſages in 
their Books, which clearly explain'd their Opt- 
nions; and fo the only Purpoſe that was eventual- 
ly ſerv'd by producing thoſe Quotations, was that 
which, I fear, was not intended; the vindicating 
thoſe Reverend Prelates from the uncharitable Im- 
putation of having af ccd a Doctrine in their 
Writings, which they had contradicted by their 
Practices, in relation to the Revolution, and the 
Government founded upon it. 

I hope to be able to reconcile the Vote which I 
ſhall give, with the Opinion which I have always 
been of, and which having not been produced be- 
low, I ſtand up to give it your Lordſhips here; 
being far from cenſuring, far from entertaining 
the leaſt diſreſpectful Thought of any that ſhall 
differ in Opinion from me. | 

I own the Subject now in debate, is a matter 
of great Conſequence, and of great Nicety and 
Tenderneſs; and that he, who ſhould preſume to 
entertain your Lordſhips upon it, ought to be bet- 
ter qualify*d, and better prepar'd than I am in 
other Reſpects; but I will give place to none in 
thoſe that follow, viz. in delivering my ſelf with 
that Reſpect and Deference which is due to this 
Houſe, that humble Diffidence which becomes a 
juſt Conſciouſneſs of my own Weakneſs, and that 
Plainnefs and Sincerity which becomes that Cha- 
rater, which however unworthy of it, I have 
the Honour to bear; and then 1 am ſure I may 
depend upon your Lordſhips known Candor, Ho- 
nour and Juſtice, that if any thing ſhould fall 
from me leſs correct, or leſs guarded than it ought 
to be, it ſhall receive the moſt favourable Con- 
ſtruction that it is capable of. 

Before I deliver my Opinion, I beg leave briefly 


* Dr. William Talbot, 


to ſtate the Queſtion ; and in order to that, to 
lay down two Premiſes. 

1. That Government in general, was in its ori- 
ginal Inſtitution, deſigned tor the Good of the 
whole Body, Men were not torm'd into Socictics, 
only to be Subjects of the arbitrary Wills, the ſla- 
viſh Inſtruments in the gratitying the ambitious 
or other corrupt Deſigns, of any one or more 
Men; but for the Safety and Proſperity of the 
whole Community. 

2, That in the Holy Scriptures (as far as I can 
find) there is no Specification of any one particu- 
lar Form of Government to which all Nations and 
Bodies of Men, in all Times and Places ouglit to 
be ſubject 3 nor are there any ſuch exact Accounts 
of the Extent of the Power of the Governor, or 
Obedience and Submiſſion of the Governed, as can 
reach to all Caſes that may poſſibly happen. 

There are many general Precepts requiring the 
Obedience and Submiſſion of Subjects to their 
Governors: Let every Soul be ſubjett to the Higher 
Powers: You muſt needs be ſubjett not only for 
Wrath, but alſo for Conſcience-ſake : He that reſiſts, 
reſiſts the Ordinance of God : And ſubmit your ſelves 
to every human Conſtitution for the Lord's jake, &c. 

But yet theſe Scriptures do not tell us how far 
we mult obey and be ſubject, nor do they neceſ- 
ſarily imply that there can never be any Caſes 
wherein we may not obey and not be ſubject, but 
reſiſt ; becauſe there are other Places in Scripture, 
where other Dutics are requir'd in Terms as large 
and general as theſe, nay in univerſal Terms, 
which yet muſt admit of Exceptions. 

Some of the moſt zealous Contenders for the ab- 
ſolute Power of the Prince, and unconditional 
Submiſſion of the Subject, found themſelves very 
much upon the fifth Commandment, Honour thy 
Father and Mother, which they expound as com- 
prehending political as well as natural Parents 
and I do not gain- ſay it: But then pray, my Lords, 
let us ſee in what Terms the Duty of Children to 
their natural Parents is requir'd in Scripture : 
Children, lays the Apoſtle, obey your Parents in 
all Things. This Expreſſion is ſurely univerſal 
enough; and from hence, according to ſome Mens 
Reaſoning, it muſt jollow, if Children muſt obey 
their Parents in all things, then they may reſiſt 
in none. 

But will any body ſay, that notwithſtanding 
the Univerſality of this Precept, there may not 
be ſome Exceptions and Limitations underſtood, 
both as to the active and paſſive Part of the 
Child's Obedience? As to the active, no one 
will deny, but the Command muſt be reftrain'd 
to Licita & Hongſta ; they are not to obey in all 
things abſolutely, but in all things that are law- 


ful and honeſt, 


And 
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And as to the paſſive Part of the Child's Obe- 
dience, the Submiſſion or Non; Reſſiſtance requir'd, 
permit me to put a Caſe: Suppoſe a Parent in a 
Phrenzy, in a Fit of Drunkenneſs or Paſſion, 
draws his Sword, and attempts to kill his inno- 
cent Son, and the Son has no way to eſcape 
from him: Is he oblig'd by this Duty of not re- 
fiſting, to ſtand ſtill and let his Father ſheath 
his Sword in his Bowels? May he not, tho? he 
mult ſtill have a care of his Father's Life, defend 
his own? May he not a0 by the Pals, grapple 
with his Father, and diſarm him if he can? My 
Lords, ſurely he may; that prime Law of Na- 
ture, of Selt-Preſervation, will juſtify him in it: 
And then why may not the fame Law of Self- 
Preſervation juſtify the Political Child, the Body 
of the People, in defending their political Life, 
i. e. their Conſtitution, againſt plain and avow'd 
Attempts of the political Parent utterly to de- 
ſtroy it? And it 1s upon this Point only that I 
ſhall ſtate the Queſtion. 

I do allow, that in all Governments whatſo- 
ever there is an abſolute Power lodg'd ſome- 
where, With us, as I humbly conceive, that 
Power is lodg'd in the Legiſlature; for which I 
have the Authority of a great Politician and 
Stateſman, Sir Thomas Smith, who was Secretary 
of State to two Princes, King Edward VI. and 
Queen Elizabeth; who in his Book, De Republica 
Angl. a Book ſcen and allow'd, as is faid in the 
Title-Page, in that Chapter where he treats of 
our Parliaments, and the Authority thereof, lays 
down this Aſſertion, The moſt high and abſolute 
Power of the Realm of England conſiſtetb in the 
Parliament.“ And giving particular Inſtances of 
that Power, among others, mentions this, That 
* the Parliament gives Forms of Succeſſion to the 
* Crown.” 

The executive Power with us is lodg'd with 
the Prince; and I do readily allow, that the 
Prince ſo veſted with the Exccutive Power, and 
all others lawfully commiſſion'd by him, acting 
according to their Commiſſion, and within thoſe 
Laws with the Exccution whereof he and they 
are reſpectively truſted, e irreſiſtible : The Per- 
ſon of the Prince is 2 no perſonal 
Faults in him; no Injuries to particular Perſons, 
where they can have no Redreſs by Law, as in 
ſeveral Caſes they may have; no general Male- 
Adminiſtration, whereby the Publick may be 
greatly hurt, can juſtify any forcible Reſiſtance 
of his Subjects; nor any thing elſe than a total 
Subverſion of the Conſtitution, 

But if in a legal Monarchy, where ſuch Laws 
have been enacted by common Conſent of Prince 
and People, as are to be the Meaſures of his Go- 
vernment, as well as of their Obedience, that 
limit his Power, as well as ſecure their Rights 
and Properties, the Prince ſhall change this Form 
of Government into an abſolute Tyranny, ſet 
aſide thoſe Laws, and ſet up an arbitrary Will 
in the room of them: When the Caſe is plain, 
and when all Applications and Attempts of other 
Kinds prove unſucceſsful; if then the Nobles and 
Commons join together in defence of their An- 
tient Conſtitution, Government and Laws, I can- 
not call them Rebels. Allow me, my Lords, to 
lay before you a few things in maintenance of 
what I have advanced. And, 

1. I would humbly offer ſome Facts, which I 
allow do not directly prove what I have faid 
to be true, but they do prove it to have been 
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the Opinion of our Princes, Parliaments, Clergy 
and People, in the Reigns of thoſe three great 
Princes, Queen El:zabeth, King James and King 
Charles I. I mean the Afliſtances which thoſe 
Princes gave to the Subjects of other Countries 
that were reſiſting their reſpective Princes; and 
to enable them to do fo, they had Subſidies 
given them in Parliament and Convocation n 
and there were Prayers compoled and uſed for 
the Succeſs of their Arms. 

Surely, my Lords, if thoſe Princes, Parlia- 
ments, Clergy and People, had heen of opinion, 
that the Reſiſtance of Subjects againſt their Princes 
was in no caſe lawtul, but always damnable Re- 
bellion; they would never by aiding and aſſiſting 


ſuch Rebels have involv'd themſelves in the Guilt, 


and expos'd themſelves to the dangerous Conte- 
quences of ſuch a Sin. I mention not the parti- 
cular Stories, becauſe they are better known to 
your Lordſhips than to me, and becauſe I doubt 
not but in the Courſe of this Debate, tome Lord 
or other will give a larger Account of them. 
But I cannot forbear obſerving one thing rela- 
ting to that Aſſiſtance, which that pious Prince, 
and now glorious Saint in Heaven King Charles I. 
gave to the Rochellers, who were ſurely the Sub- 
jects of the King of France: He order'd a Faſt by 
Proclamation, and appointed a Form of Prayer to 
be drawn up for the imploring of God's Bleſſing. 
It is highly probable, that Biſhop Laud had the 
great Hand in compoſing thoſe Prayers, he being 
then Biſhop of London, and in great Favour, and 
the Archbiſhop of Canterbury, Abbot, at that time 
in Diſgrace. But whoever compos'd them, I beg 
leave to read part of one of the Collects in that 
Office: O Lord God of Hoſts, that giveſt Victory in the 
Day of Battel, and Deliverance in the time of Trou- 
* ble, We Beſeech thee to ſtrengthen the Hands, and 
encourage the Hearts of thy Servants, in fighting thy 
© Battles, and defending thy Altars that are among 
© us, and in all the Reformed Churches." It ſeems 
the Reformed Churches were thought to have 
God's Altars among them then, however they 
have been villify'd ſince. But that which I would 
obſerve from this Paſſage is this, That neither 
that excellent King who commanded thoſe Prayers 
to be compoled, nor the Biſhops who compos'd 
them, nor the Clergy and People who uſed and 
join'd in them, could in fo ſolemn a manner have 
recommended thoſe Forces to the divine Pro- 
tection and Favour, and as ſuch as were fighting 
God's Battles, if they had thought they were 
fighting againſt God in his Vice-gerent; and as 
detending his Altars, if they believed they were 
reſiſting his Ordinance. 

2, I could produce ſeveral Authorities in ſup- 
port of what I have laid down, but I ſhall men- 
tion but one: It is in a Book written profeſſedly 
on this Subject, and the Paſſage I ſhall quote 
comes home in point to the matter in hand. The 


Book was written in Queen Elizabelb's Time: 


every one that is acquainted with the Hiſtory 
of her Reign, knows what Attempts were made 
by the Pope and his Party againſt her Govern- 
ment and Life, by excommunicating, depoſing 
her, abſolving her Subjects from their Allegiance, 
by raiſing Tumults and Inſurrections, by Dagger, 
Poiſon, and what not: And *tis certain, that 
they were theſe wicked Pragtices of the Pope and 
his Followers, and the Doctrines by which they 
juſtify'd them, that the Compilers of the Homi- 
lies, which were then made, and other Authors, 
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who then wrote about the Power of the Prince 
and the Duty of the Subject, had principally in 
their View, The Book I mean, is intitled, The 
true Difference between Chriſtian Subjefion and Cu- 


chriſtion Rebellion. It is written by way of Dia- 
logue between a Chriſtian, whom the Author calls 
Theophilus, and a Jeſuit whom he calls Philander. 
I beg leave to read a Quotation out of it. Theo- 
philus the Chriſtian ſays, { buſy not mv/e!f in other 
Men's Commonzealths as you (the Feſuits) do, neither 
will I rafhly pronounce all that reſiſt to be Nebels: 
Caſes may fall out even in Chriſtian Kingdoms, twhere 
the People may plead their Right againſt their Prince, 
and not be charged with Rebellion. Philander the 
Jeſuit aſks, As when for Example? Theophilus the 
Chriſtian replies thus: Fa Prince ſhould go about 
to ſubjeft his Kingdom to a foreign Realm, or change 
the Form of the Commonwealth from Impery to Tyran- 
ny, or neglect the Laws eſtabliſbd by common Conſent 
of Prince and People, to execute his own Pleaſure: In 
theſe and other Caſes, which might be named, if the 
Nobles and Commons join together to defend their 
antient and accuſtom'd Liberty, Regiment, and Laws, 
they may not <vell be accounted Rebels. This Book is 
ſaid, in the Title-page, to have been peruſed 
and allow'd by publick Authority; was written 
by a great Man, Dr. Bilſon, then Warden of M/ in- 
cheſter College; printed at Oxford by the Univerſi- 
ty Printer, and dedicated to Queen Elizabeth; and 
the Author was afterwards made Biſhop of Win- 
chefter. I could offer many other Authorities, not 
from falſe Sons, or perfidious Prelates of the 
Church, not from Men of factious and antimo- 
narchical Principles in relation to the Statez but 
venerable Names, Ornaments to the Ages they 
lived in, and ſuch as will be remembred with 
Honour in ſucceeding ones: But I am ſuperſeded 
in producing, and your Lordſhips Trouble ſaved 
in hearing more particular Quotations to this 
purpoſe, by what is yielded by a Reverend Di- 
vine of great Parts and Learning, far enough 
from the Suſpicion of being prequdic'd againſt 
the Rights of Princes, or partial to thofe of the 
People; I mean the Reverend Dean of Carlifle, 
who in a Letin Diſcourſe preach'd and printed in 
this Town upon the Duty of Suùbmiſſion, ſtating 
ſome Caſes of extreme Neceſſity, and putting 
the Queſtion, I hetber it may not be lawful for 
the People in ſuch Caſes to reſt ? anſwers, Viri 
boni & graves, &c. That good and judicious 
Men, that have taken great and uſeful Pains 
in defending the Rights of Princes, and repreſ- 
fing popular Licence, have contended that it is 
© lawful:? He adds indeed, * Whether they have 
done right or wrong, let others judge;* and 
does not give his own Opinion. But ſince he 
has granted, that ſuch Men as he has deſcribed, 
Men of Probity and Judgment, zealous Aſſertors 
of the Rights of Princes, and Repreſſors of po- 
pular Licence, have contended that in Cafes of 
extreme Neceſſity it is lawful for the People to 
defend themſelves; I may comfort myſelf, if I 
err in my Opinion, that I err in good Company, 
But I humbly conceive I do not err, and that, 

3. For this plain Reaſon, That if it be utterly 
unlawful to reſiſt in any caſe whatſoever, even 
that of a total Subverſion of the Conſtitution 
and Laws; then there is no Diſtinction of Go- 
vernments, of abſolute, I mean, and limited : 
or it there be a Diſtinction, it is a nominal one, 
without any real Difference, For what Difference 
is there between a Prince's governing arbitra- 
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rily without Law, and governing 


Ann. 


arbitrarily a- 
gainſt Law? betwixt having no Laws at all, and 
having precarious Laws tnat depend intircly on 
the Will of the Prince, whether he will 6bicrve 
one of them, or ſubvert them all; and it ac docs, 
the People cannot help themſclves ? 

But, my Lords, I hope and believe that there 
is a real Diſtinction of Governments, and that the 
Subjects of all Governments are not in the fame 
wretched Condition that thoſe of France and 
Turkey are in. I hope we have not boaſted falſly 
or vainly of our own Form of Government, that 
we are bleſo'd with a Conſtitution more happy 
than any other Nation in the World enjoys, that 
allows and ſecures as great, and (I had almoſt 
taid) God-like Powers and Prerogatives to the 
Crown, as any wiſe and good Frince can dclire ; 
a Power of doing every thing that is good, and 
nothing that is ill; and at the ſame time ſecures 
moſt valuable Rights and Privileges to the People, 

What wiſe or good Prince would not rather 
chuſe to reign over free Subjects, than tyrannize 
over Slaves? To receive a willing checrtul Obe- 
dience, proceeding from the Principles of Gra- 
titude, Love and Intereſt, as well as of Duty, 
rather than a forced one, owing meerly to a Principle 
of Fear, the Principle from whence the Indians 
worſhip the evil Spirits ? 

My Lords, ſuch a Frame of Government your 
Lordſhips have receiv'd from your Anceſtors ; 
and I hope and truſt, that in grateful Reſpect to 
their Memory, and in tender regard to your Poſte- 
rity, (I ſay nothing of ourſelves, my Lords; for 
as for us who have the Happineſs to live under 
the Government of the beſt of Princes that ever 
Heaven bleſs*d a Nation with; for us, I ſay, were 
our Government as arbitrary as any in the Zaft, 
yet I ſhould think our Rights, Liberties and Pro- 
perties, and whatever is moſt dear and valuable to 
us, as ſafe if they depended entirely upon Her 
Majeſty's gracious Will, as they are now they 
are ſecured to us by our Laws, or ſtronger Fences, 
if they could be made) but I ſpeak in regard 
to thoſe that are to come after us: and I do hope 
and truſt, that as your Lordſhips have receiv*d 
ſuch an ineſtimable Treaſure from your Prede- 
ceſſors, you will tranſmit it inviolable to your 
Poſterity. 

My Lords, I fear I tire you, but I muſt beg 
your Patience a little longer, while I expreſs my 
Surprize and Wonder that the Doctrine of Paſte 
Obedience and Non-Ręſiſtance, in the unlimited Ex- 
tent in which ſome explain it, is ſo diligently in- 
culcated, and fo zealouſly preſs'd at this Time. 

Paſſive Obedience, | own, when truly ſtated, is a 
truly Chriſtian Duty; a perpetual Duty as to the 
Obligation, but occaſional as to the Practice of 
it. Now Preachers do not uſually, neglecting the 
preſſing of other Duties of more conſtant Practice, 
lay out their Time and Labour in filling both Pages 
of their Diſcourſes with earneſt Aſſertions and vio- 
lent Exhortations to the Practice of an occaſional 
Duty, unleſs they have ſome near Proſpect of an Oc- 
caſion for the Exerciſe of it. And yet, my Lords, 
has this one Duty been of late, more frequently and 
earneſtly aſſerted and urged both from Pulpit and 
Preſs, than all the other Duties of Chriſtianity: 
And what Occaſion for this does any one pretend 
to have in view ? 

Can there be a Wretch ſo abandon'd, fo loſt to 
all Scnſe of Gratitude and every thing that is 


good, as to be capable of admitting a Thought, 


that 
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that our gracious Queen has done, is doing, or 
intending to do any thing, that may give her Sub- 
jects occaſion for the Practice of this Duty: Has 
ſhe not, ever ſince her happy Acceſſion to the Throne, 
poſtponed, ſacrificed her own Repoſe and Eaſe 
to the Quiet and Happineſs of her Subjects ? Has 
ſhe not clearly ſhown that ſhe has nothing ſo much 
at heart, as the Good and Proſperity of her People, 
the true Intereſt and Honour of her Kingdom, 
which ſhe has carried higher than any of her Royal 
Predeceſſors ever did before her? Has ſhe not ap- 
prov*d herſelf a true Parent of her Political Children, 
by exerciſing as prudent a Care of, and expreſſing 
on all Occaſions as tender an Indulgence to 
them, as any natural Parents ever did towards 
theirs? 

If then there be no Occaſion from the Conduct 


of our Prince, is there any Reaſon from the Beha- 


viour of her People that may juſtify this extraor- 
dinary and otherwiſe unſeaſonable Zeal for this 
Doctrine? Do they (excepting ſuch as the Zea- 
lots for this Doctrine have excited to diſturb her 
peaceful Reign at home, by rebellious and dan- 
gerous Tumults and Inſurrections) ſhew any Un- 
eaſineſs under her Majeſty's Government, or 
Inclination to throw it off? Do they not bleſs 
their glorious Queen and God for her ? Do they 
not on all Occaſions expreſs their grateful Senſe 
of the many ineſtimable Bleſſings they enjoy thro? 
her Adminiſtration ? Do they not conſtantly offer 
up their devout Prayers to God for her long Life 
and happy Reign ? Do they not willingly pay their 
Taxes far the Support of her Government, cheer- 
fully expend their Treaſure and Blood too in Defence 
of it ? 

What then can be ſaid for ſuch a Conduct, which 
can have no other natural Tendency than to create 
unreaſonable Jcalouſies of her People in the Head 
of our Queen, and groundleſs Fears of their Queen 
in the Hearts of her People? Jealouſies in the Queen, 
that her Subjects are inclinable to rebel againſt her, 
when the Clergy think it neceſſary thus to preſs theſe 
Reſtraints upon them; and Fears in the People when 
their Paſtors are ſo induſtriouſly preparing them tor 
Sufferings. 

My Lords, I would not be thought to charge 
upon all that hold and aſſert this Dectrine, the 
Conſequences which I may with too much Rea- 
ſon charge upon ſome of them ; I mean ſuch as do 
not allow Her Majeſty's Title to the Crown, but 
refuſe to take the Oaths to Her, or join in Prayer 
for Her, and have upon that account form'd one 
of the moſt unaccountable Schiſms that ever was 
made in the Church, Some of thele have engaged 
zealouſly in aſſerting this Doctrine; and one of 
them in a Paper written in Vindication of it, has 
not been afraid to inſinuate a Parallel between the 
Caſe of Her Majeſty and tbe Pretender, and that of 
Athaliah and Joaſb. 

Horrid Suggeſtion, that would make one trem- 
ble ! What do theſe Men mean? Any Service to 
Her Majeſty ? No: The Conſequences as to them 
are plain, If to reſiſt upon any Occaſion whatever 
be unlawful, be Rebellion, damnable Rebellion; 
then the Revolution was Rebellion, and all that 
were concern'd in it are involv'd in that Guilt; 
then we have continued in a Rebellion ever ſince; 
then if we wou'd avoid Damnation, we mult repent 
of that Sin: but there is no true Repentance without 
Reſtitution, and if there muſt be Reſtitution, they 
will tell you what that is. 

Vor. V. 


ſay, his Doctrine as he has ſtated and managed 
it, under his Head of Falſe Brotherhood with re- 
lation to- the State, does give too great a Handle 
for thoſe that have ſuch Views, to improve what he 


has ſaid to their Purpoſes. 


The Counſel for him, have labour'd to defend 
him againſt the Charge in this Article, by pro- 
ducing a great many Quotations out of the Homi- 
lies, Statutes, and Writings of Divines dead and 
living, wherein this Doctrine has been laid down 
generally, They all allow'd that Caſes of ex- 
treme Neceſſity were always excepted out of this 
general Doctrine; and that tho* the Exception was 
not expreſs'd, yet it was always imply'd ; and 
they allow'd farther, that the Caſe of the Revolu- 
tion was a Caſe of ſuch Neceflity : But how did 
they apply this to the Caſe of their Client ? Thus : 
They faid, that thoſe Divines whom they had 
quoted, were never found fault with for aſſerting 
the Doctrine in general Terms, not expreſſing but 
tacitly implying the Exception: Then they aſk'd, 


Why ſhould the Doctor be charged for aſſerting 


the Doctrine in general Terms, as others had done, 


not expreſſing the Exception which they had not 


expreſs'd ? Why ſhould not he be intitled to the 
favourable Conſtruction of tacitly implying the Ex- 
ception of Caſes of Neceſſity, ſuch a Neceſſity as 
they allow'd juſtify'd the Revolution? 

Indeed I ſhould readily have admitted the Plea, 
if the Doctor had done no more than barely aſſert 
the Doctrine in general Terms, and his only Fault 
had been that he had not expreſs'd the Exception 
which he tacitly imply'd: But has he done no 
more than this? Has he not mention'd the Caſe 
of the Revolution, with no other view, as I can 
ſee, than to expoſe it; not as an Exception out 
of his general Poſition, but an Objection againſt 
it? Our Adverſaries, ſays he, that is, thoſe that 
oppoſe his general Doctrine, think they have us 
ſure, i. e. effectually confute that Doctrine, by 
objecting the Revolution. This Objection muſt 
ſuppoſe that there was Reſiſtance at the Revolution; 
for to ſay that the general Doctrine, That it is not 
lawful in any Caſe to reſiſt, is not true, becauſe 
the Revolution was lawful, in which there was no 
Reſiſtance, would be a wonderful Objection in- 
deed: I ſay, Reſiſtance muſt be ſuppos'd in the 
Objection, to make Senſe of it. ow then does 
he ſolve this Objection ? Does he ſay the general 
Doctrine always implies an Exception of Caſes of 
Neceſſity ? That the Revolution was a Caſe of ſuch 
Neceſlity, and therefore that Neceſſity juſtify*d the 
Reſiſtance at the Revolution; No, but by ad- 
vancing a ſtrange Poſition (which he proves by 
as ſtrange a Medium) viz. That there was no Re- 
fiftance at the Revolution: plainly implying, that 


it there was Reſiſtance at the Revolution, which 


every body knows there was, the Revolution ſtands 
condemn*d by his general Doctrine. So that I 
cannot fee that his learned Counſel, who wanted 
neither Abilities nor Inclinations to ſerve him, have 
at all detended him againſtthe Charge in this Article. 
But this they have effectually done, they have given 
up his general Doctrine, if it admits of no Excep- 
tions; and thereby clear'd the Revolution and the 
neceſſary Means whereby it was brought about, from 
thoſe hlack and odious Colours which he endea- 
voui' d to caſt upon them. 


5P 2 After 


843 
I would charitably hope, that the unfortunate 


Perſon now in Judgment before your Lordſhips, 
did not intend to carry Matters ſo far: But I muſt 
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After all, I can truly appeal to my own Heart, 
and a greater than it, the Searcher of it, that I 
am not any ways prejudiced againſt the Perſon of 
the unhappy Priſoner, but rather in favour of him, 
as I am of all Men in his ſuffering Circumſtances, 
by a natural Tenderneſs (it may be a Weakneſs, 
but ſuch a one as I cannot help) which never ſut- 
fers me, however oblig'd in Juſtice to it, to do a 
hard thing to any one- however deſerving it, with- 
out doing at the fame time a hard thing to myſelf: 


And if your Lordfhips ſhould be of Opinion in 


the Concluſion of this Trial, That the Commons 
have. ade good their Charge againſt him, I am 
ſure I could come into as caſy a Sentence upon 
him as may be conſiſtent with the Honour and 
Juſtice of your Proceedings, and with that which 
I take to be the chict End in ail Puniſhments, 
not ſo muck the hurting the Offender, as the pre- 
venting the like Offences, and hindring others from 
committing them for the future. 

But ſtill, my Lords, there is ſurely a Tcnder- 
neſs and Compaſſion due to our Queen, our Coun- 
try, and our Poſterity ; all which, 1 humbly appre- 
hend, are highly concern'd in the Iſſue of this Affair. 

If Clergymen may with Impunity publickly in 
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their Sermons arraign and condemn the Revolu. 
tion; beſides the Reflections they caſt upon all 
the worthy Patriots that were concern'd in that 
great Work, the Commonalty, Gentry, and 
Nobility, Lords upon every Bench in this 
Houſe ; beſides this, it muſt ſhake, it muſt lap 
the very Foundation of our preſent Eſtabliſhmenr 
as it ſtands upon the Foot of the Revolution, and 
utterly deſtroy our future Hopes in the Proteſtant 
Succeſſion, which is founded upon that bottom 
only. 

My Lords, I muſt humbly aſk Pardon for having 
treſpaſs'd ſo long upon your Patience, and will 


conclude with this one Word, That in my Opi- 


nion, theſe Pretifings of Clergy-men (to ute the Ex- 
preſſion of a great and eminent Prelate) in State- 
Matters, are of that dangercus Tendency and Conje- 
quence, that if there be not ſome effettual Stop put to 
theſe Pratiijings, theſe Prattiſings will, in time, put 
an effeftual End to cur Conſtitution, 

The Commons had therefore Reaſon to bring 
this Matter in Judgment before your Lordſhips, 
and I think they have ful made good their Charge 
in the firlt Article of thur Impeachment againſt 
Dr. Sacheverell. 


The Biſhop of Lincoln's * Speech to the Houſe of Lords, March the 17h, at 
the opening of the ſecond Article of the Impeachment againſt Dr. Sache- 


verell. 


My LokvDs, 


T was the Misfortune of ſome of our Bench, 

that in the Proſecution of the foregoing Ar- 
ticle of this Impeachment, a Noble Lord, who 
ſpoke very carly to that Point, was pleaſed not 
only to anticipate our Judgment in that Particu- 
lar; but to do it with this pretty hard Reflec- 
tiod, That in giving it, he ſuppos'd we would, 
we ſhould vote contrary to our own Doctrine. It 
is not improbable but that, in the Courſe of the 
preſent Debate, another Arrow may be drawn 
out of the ſame F Quiver to ſhoot at us; and we 
may be told, that in defending of the || 'Lolera- 
tion granted by Law to the Diſſenters, we ſhew 
ourſelves to be Apoſtates from our own Order. 
But from both thele Imputations I am perſuaded 
both our Writings, and our Actions, will ſecure 
us in the Judgment of all indifferent Perſons, 

The Subſtance of this Sccond Article of the 
Impeachment, which your Lordſhips are now 
about to enter upon, is this: Thar Dr. Sache- 
« verell in his Sermon doth ſuggeſt and maintain, that 
* the Toleration granted by Law is unreaſonable, 
and the Allowance of it tmwarrantable, That he 
© is a Fa/ſe Brother with relation to God, Religion, 
or the Church, who defends Toleration, and Liberty 
, Conſcience. That Queen Elizabeth cas deluded 
« by Archbiſhop Grindal to the Toleration of the 
« Genevian Di/cipline: And that it is the Duty of 
* ſuperior Paſtors to thunder out their Eccleſiaſtical 
* Anathemas againſt Perſens entituled to the Benefit 
© of the Toleration; and inſolently dares, or defies, 
* any Power on Earth to reverſe ſuch Sentences.” 
This, my Lords, is the Sum of this part of the 
Commons Charge againſt Dr. Sacheverell, and I 
think the Managers have fully made it out; not 


* Dy, William Wake. 
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by bare Intendments, by unneceſſary Implica- 
tions, and forced Conſtructions; not by piccing 
together broken Sentences, and conjoining of 
diſtant, and independent Paſſages (as he has unjuſtly 
complain'd ;) but by the plain Words, and neceſſary 
Meaning, of a very great part of his Diſcourſe. 

But before I trouble your Lordſhips with the 
Proof of this, give me leave, upon this Occa- 
ſion (tho? it be no part of the Impeachment laid a- 
gainſt the Preacher) to obſerve to your Lord- 
ſhips what a ſtrange Account he has thought fit 
to publiſh of that other popular Engine, which, 
he ſays, has been made uſe of f to pull down the 
Church, and which he calls by the Name of Com- 
prehenſion. | 

The Perſon who firit concerted this ſuppoſed 
Deſign againſt our Church, was the late moſt 
Reverend Dr. Sancroft, then Archbiſhop of Can- 
terbury. The Time was towards the End of that 
unhappy Reign, of which ſo much was faid up- 
on the Occaſion of th: foregoing Article, Then, 
when we were in the height of our Labours, 
defending the Church of England againſt the Aſ- 
ſaults of Popery, and thought of nothing elle 
that wiſe Prelate foreſeeing tome ſuch Revolution 
as ſoon after was happily brought about, be 
to conſider how utterly unprepared they had been 
at the Reſtoration of King Charles II. to ſettle 
many things to the Advantage of the Church; 
and what a happy Opportunity had been loſt for 
want of ſuch a previous Care, as he was there- 
fore defirous ſhould now be taken, for the better 
and more perfect Eſtabliſnment of it. It was 
viſible to all the Nation, that the more moderate 
Diſſenters were generally ſo well ſatisfied with 

that 
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that Stand which our Divines had made againſt 
Popery, and the many unanſwerable Treatiſes 
they had publiſh'd in Confutation of it, as to ex- 
rels an unuſual Readineſs to come in to us. And 
it was. therefore thought worth the while, when 
they were deliberating about thoſe other Matters, 
to conſider at the ſame time what might be done to 
gain them, withoutdoing any Prejudiceto ourſelves. 

The Scheme was laid out, and the ſeveral 
Parts of it were committed, not only with the 
Approbation but by the Direction of that Great 
Prelate, to ſuch of our Divines as were thought 
the moſt proper to be intruſted with it. His 
Grace took one Part to Himſelf: Another was 
committed to the then Pious and Reverend“ Dean, 
afterwards a Biſhop, of our Church. The re- 
viewing of the daily Service of our Liturgy, and 
the Communion-Book, was referr'd to a ſelect 
Number of excellent Perſons, + two of which are 
at this time upon our Bench; and I am fure will 
bear Witneſs to the Truth of my Relation. The 
Deſign was, in ſhort, this: To improve, and, 
if poſiible, to inforce our Diſcipline; to review, 
and enlarge our Liturgy ; by correcting of ſome 
things, by adding of others; and if it ſhould be 
thought advifable by Authority, when this Mat- 
ter ſhould come to be legally conſider'd, firſt in 
Convocation, then in Parliament, by leaving 
ſome few Ceremonies, confeſs'd to be indifferent 
in their Natures, as indifferent in their Uſage, 
ſo as not to be neceſſarily obſerv'd by thoſe Who 
made a Scruple of them; till they ſhould be able 
to overcome either their Weakneſſes or Prejudices, 
and be willing to comply with them. 

How far this good Deſign was not only known 
to, but approved of by, the other Fathers of our 
Church, that famous Petition, for which Seven 
of them were ſent to the Tower, and which con- 
tributcd ſo much to our Deliverance, may ſuffice 
to ſhew. The Willingneſs there declared of coming 
o ſuch a Temper as ſhould be thought fit with the 
« Diſſenters, when that Matter ſhould be conſider” d, and 
ſettled, in Parliament and Convecation,” manifeſtly 
refcrt'd to what was then known to ſeveral, if 
not all of the Subſcribers, to have been at that 
very time under Deliberation. And that nothing 
more was intended than I have before ſaid, 1s as 
evident from what was publickly declared in a 
Treatiſe purpoſely written to recommend the De- 
fign, when it was brought before the two Houſes 
of Parliament, in the beginning of the late Reign; 
and Licenſed by the Authority of a Noble Peer, 
now preſent, who was at that time Secretary 
of State: In the very Beginaing of which there 
is this remarkable Paſſage, which I ſhall beg leave 
to read to your Lordſhips: * No Alteration, 
that I know of, is intended, but in things declared to 
« be allerable by the Church itſelf. And if Things 
* alterable be altered upon the Grounds of Prudence 
and Charity; and Things defective be ſupplied ; 
and Things abuſed be reſtored to their proper Uſe ; 
and Things of a more than ordinary Compaſition, 
reviſed and improved; whilſt the Doctrine, Go- 
vernment, and Worſhip of the Church remain 
intire, in all the ſubſtantial parts of them ;, we have 
all reaſon to believe that this will be ſo far from 
injuring the Church, that, on the contrary, it. ai 
receive a very great Benefit by it. 


® Dy. Patrick, Biſhop of Ely. 


1709. H. L. for High-Crimes and Miſdemeanors. 


+ The Archliſpap of York and Biſhop of Ely. 


845 

And now, my Lords, let any impartial Perſon 
conſider, what was there in ſuch a Deſign that 
could be juſtly efteem'd prejudicial to the Con- 
{titution of our Church? Wherein would our 
Canons have ſuffer'd, if thoſe already made, had 
been more ſtrongly enforced ; and ſome new ones 
had been added, for the Reformation of Man- 
ners; for the better puniſhing of notorious Of- 
fenders; and to 2 — our publick Diſcipline 
more ſtrict, and ſevere? This we have been 
wiſhing for, ever ſince the Reformation. What 
harm would it have done our Church had it now 
been effected ? Or how would our excellent Li- 
turgy have been the worſe, if a few more doubt- 
ful Expreſſions had been changed for plainer 
and clearer; and a Paſſage or two, which how- 
ever capable of a juſt Defence, yet in many 
Caſes ſeem harſh to ſome even of our own Com- 
munion, had either been wholly left at liberty, 
in ſuch Caſes, to be omitted altogether ; or been 
lo qualified as to remove all Exception againſt 
them in any Caſe. If ſuch Colle&s, as are not 
yet adapted to the Feſtivals, or Goſpels, to which 
they belong, had been made more jull, and ap- 
poſite to both; if ſome of the occaſional Offices had 
been enlarged, and new ones added: If, for 
Example, there had been a greater variety of 
Prayers, Plalms, and Laſſons appointed by Au- 
thority, inſtead of the © Compoſitions of private 
Perſons, now neceſſarily to be uſed, for the Viſi- 
tation of the Sick; and new Forms compoſed for 
the Uſe of Prifoners for Debt or Crimes: For 
the greater Solemnity of receiving Proſelytes into 
our Church; of reconciling Penitents to it; 
and of caſting notorious Offenders out of it: 
Theſe were ſome of the main things that were 
then deſign'd. As for any favour to the Diſ- 
ſenters, none, that I know of, was intended, but 
what ſhould have been entirely conſiſtent with 
our own Conſtitution: And I hope it will not 
be thought any Crime for the Biſhops, and Clergy 
of our Church, to be willing to enlarge its Com- 
munion, by any Methods which may be likely 
to gain others, and yet not injure our own Eſta- 
blifhment. | 

But to ſatisfy your Lordſhips that nothing could 
have been deſigned to the Detriment of the 
Church; be pleated farther to conſider, how what 
was thus at firſt projected in private, by ſelect Per- 
ſons, and in a difficult Time, when no Countenance 
was to be expected from Authority to any ſuch 
purpoſc, was afterwards, if ever, to have been 
brought to Maturity. And this being a matter of 
publick Notice, the relation of it will admit of no 
Exception, 

No ſooner were their late Majeſties, of glo- 
rious Memory, ſeated in their Thrones, but this 
Deſign was openly eſpouſed by them. A Com- 
miſſion was iſſucd out, under the Great Seal of 
England, to a large number of Biſhops and other 
eminent Divines, to meet together, and to con- 
ſider of theſe Matters. What they did, having 
not had the Honour to be one of them, I ſhall not 
preſume to ſay. This we know, that whatever 
they did, it was to have been carried on from 
them to the two Convocations of Canterbury and 
York: And after it ſhould have paſs'd their Ap- 
probations, it was finally to have been laid before 
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the two Houſes of Parliament, and ſo to have 
gone on to the Royal Aſſent. This, my Lords, 
was the Courſe thro' which all that was deſigned, 
or ſhou!d have been done in this matter, muſt have 
paſs'd: and I am perſuaded nothing very injurious 
to our Church's Welfare, will ever be able to paſs 
thro? all theſe. 

Having thus given your Lordſhips a true ac- 
count of that Deſign which Dr. Sacheverell men- 
tions under the Name of Comprehenſion, I 
doubt not but that your Lordſhips will now be 
amazed to hear, what a falſe and ſcandalous Re- 
port he has made of it. In the 16th Page of 
his Sermon, he thus ſpeaks of it: The worſt 
* Adverſaries of our Church, ſays he, tere to be let 
© iato her Bowels under the Holy Umbrage of Sons; 
© 2ho neither believed her Faith; own'd her Mil- 
« ſion; ſubmitted 70 ber Diſciplinez or complicd 
« with her Liturgy. For the admitting of this Pro- 
jan Horſe, big with Arms and Ruin into our Holy 
« City, the ftraight Gate was to be laid quite open; 
* her I alls and Encloſures to be pulPd down; and a 
Higb. road made in upon her Communion. Her Ar- 


tions, and Languages.” 
This, my Lords, is a very ſtrange Reprelen- 
tation of ſo good a Deſign, as that I before re- 
counted to your Lordſhips. Yet this Repreſenta- 
tion did this bold Man, as confidently, as falſly, 
make of it in the Houſe of God, and publiſh to 
the View of the whole Nation, For thus he 
goes on: This pious Deſign of making our Houſe 
* of Prayer a Den of Thieves, of ' reforming our 
© Church into a Chaos, is well known to have been 
© attempted ſeveral times in this Kingdom, and lately 
c within our Memory; when all Things ſeewd to 
favour it, but that good Providence which ſo hap- 
© Pily interpoſed againſt the Ruin of our Church, and 
« blaſted the long-projected Scheme of theſe Eccleſi- 
© aſtical Achitophels.” To ſay nothing more of 
the Deſign itſelf, of which I have given an Ac- 
rount betorez pray, my Lords, who were the 
Achitophels that projected it, and muſt have con- 
curr'd to the Exccution of it? I have already na- 
med the firſt, ard chiefeſt of them, the late 
Archbiſhop Sancreft. The next who openly ap- 
proved of it, were the Commiſſioners who met 
upon it in the Jeruſalem- Chamber: A Set of Men, 
than which tais Church was never, at any one 
time, bleſs'd with either wiſer or better ſince 
it was a Church: Who it was that“ preſided in 
the Convocation of this Province, to which this 
Project was next to be referr*d; and who, had it 
gone on, muſt have had a chief Hand in the Ma- 
nagement of it, I need not fay. Every one who 
knows any thing at all of his Character, (and I 
am ſure your Lordſhips are none of you Strangers 
to it) knows him to be too good a Friend to the 
Eſtabliſhment of our Church, to have been capable 
of being engaged in ſuch a villainous Deſign, as 
Dr. Sachevere!! pretends, for the Subverſion of it. 
Or had he n otherwiſe, yet {till the major Part 
of that v-rcrable Body muſt have been as great 
Achiteplio's as himicit, or no Harm could have 
been done by kim. Pardon me, my Lords, if 
the Courſe of my Argument obligrs me ro riſe 
et one Degree higher, and to ſay, that ttc like 
Majority of your Lordfſhips, and of the Huule 
of Commons, together with his late Nlajeſty, 
muſt all have come into the Plot againit che 
Church; or all the Skill and Malice of the in- 
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*ſhips to conſider. 


ticles to be taught the Confuſion of all Senſes, Na- 
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ferior Achitophels, would have ſignified nothin 
And what Cenſure that Man deſerves, who o& 
the Confidence to inſinuate to the World, that 
the Biſhops, the other Clergy, the Convocations 
the Parliament, nay, and the late King himſelf; 
our glorious Deliverer; or at leaſt the greater 
part of all theſe, were engaged in a Project Ir 
* monſtrous, ſo romantic, and abſurd, (for here 1 
* am content to uſe his own Expreſſions) ha; 
* tt is hard to ſay whether it had more of Villans 
* or Folly, in it; I ſhall ſubmit it to your Lord- 
Tr. All I deſign in nk notice 

of this part of his Sermon, is only to clear the 
Memory of many excellent Perſons who are dead ; 
and to vindicate the Reputation of ſome ſtill li- 
ing, and in the higheſt Stations of the Church, from 
that Load of Infamy which this raſh Man has 
with ſo much Virulence of Speech caſt upon them: 
And to let your Lordſhips ſee that nothing was 
intended in all that Affair but what was both 
Honourable to thoſe who engaged in it, and I 
am perſuaded would have been for the Intereſt 
and Peace of our Church and State, had it been 
accompliſh'd. 
I come now to that which is the proper Sub- 
ject of the preſent Debate; namely to offer ſuch 
Paſſages to your Lordſhips, as I humbly conceive 
do plainly and fully make out the Second Article 
of the Commons Impeachment againſt the Preacher 
and prove him to have ſpoken with more Freedom 
than he ought, not only of the Diſſenters themſelves, 
but of the Toleration, (or as he had rather we 
3 call it) the Indulgence granted by Law to 
them. 

And here, as I remember, it was not deny'd 
either by his Counſel or himſclf, but that he had 
ſpoken, and ſpoken with Warmth too, againſt To- 
leration, The only Queſtion is, What the Tole- 
ration 1s againſt which he ſpake? Whether it was 
that which has been granted by Law to the Diſſen- 
ters? Or whether it was only againft a general To- 
leration of Atheiſts, Deiſts, Socinians, Men of no 
Principles, perhaps of no Religion? Or at moſt 
againſt ſuch of the Diſſenters as abuſed the Indul- 
gence granted them by Law; and made uſe of it 
to Purpoſes not at all warranted by it? The former 
of theſe the Commons charge upon him: The latter 
he pretends; the better to clear himſelf of their 
Charge. 

To determine this Point, I muſt in the firſt 
place beg leave to obſerve, that among the ſcve- 
ral forts of falſe Brethren, enumerated by the 
Preacher with relation to God, Religion, or the 
Churchz the ſecond kind is of thoſe, who give 
up any Point of the Church's Diſcipline and 
Worſhip, Page 8. To this he adds, that thoſe 
are falle Brethren who defend Toleration, and 
Liberty of Conſcience, And that we may the 
better know what Toleration and Liberty of 
Conſcience he means, he ſpecifies the very 
Perſons to whom he refers, and of whom he 
ſpeaks z the Diſſenters: , ſays he, to comply 
* with the Dilſenters both in publick and private A. 
Fairs, as Perſons of tender Conſcience and Piety, to 
« promote their Intereſts in Elections, to ſneak to them 
for t laces and Preferment, to defend Toleration and 
Lider of Conſcience, and under the pretence of Mo- 
© deration, excuſe their Separation, are the Crite- 
© rions of a true Church- Man; God deliver us all 
* frow ſuch falſe Brethren” The Toleration there- 
fore, and Liberty of Conſcience, again! which 

he 
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he ſpeaks, muſt neceſſarily be that of the Diſ- 
ſenters; thoſe who ſeparate from our Church : 
He names no others; but carries the ſame Per- 
ſons thro* his whole Sentence, both before and 


after thoſe Expreſſions. Either therefore it is no 
Reflection upon the Act of Indulgence to ſay 
that all thoſe who defend the Toleration of the 
Diſſenters, and are for allowing Liberty of Con- 
ſcience to them, are falſe Brethren with relation 
to God, Religion or the Church, Page 6, 7, and 
ſuch againſt whom we ought to pray to God to 
deliver us all, Page 8: Or if this cannot with 
any Reaſon be either ſaid, or ſuppoſed, then it 
muſt remain that Dr. Sacheverell has here ſaid 
what the Commons charge him withal ; and that 
in expreſs Terms, viz. That he is a falſe Brother 
who defends the Toleration, not of Deiſts, Socinians, 
and I know not what Monſters of Irreligion, but 
of the Difſenters : Thoſe ſame Diſſenters who by 
the Act of Indulgence have a right to that Liberty 
of Conſcience of which this Gentleman ſpeaks ſo 
very hardly; and prays God to defend us from all 
ſuch falſe Brethren as ſhall preſume to excuſe it, 

But not to inſiſt upon a ſingle Paſſage which 
may be ſuppoſed to have dropt unwarily from him: 
In the Second Part of his Sermon, he proceeds to 
ſhew the great Perils and Miſchiefs of thoſe falſe 
Brethren, againſt whom he was before ſpeaking, 
both to the Church and State, Page 15. And that 
theſe again are the ſame Perſons who have a Right 
to the legal Indulgence, is ſo very clear, that I do 
not ſee how it is poſſible for any one to make the 
leaſt doubt of it. Page 18. He deſcribes them as 
. Occaſional Conformiſts to the Church. Page 19. 
As thuſe who had the old Leaven of their Fore- 
fathers ſtill working in them: And, in the next 
Sentence, he expreſly talks of the religious Liberty 
which our gracious Sovereign has indulged them. 
This in the very ſame Sentence he calls their To- 
leration ; (for the Doctor himſelf is not tied up 
to any Niceties of Expreſſion ; he may call it fo, 
tho* others may not:) Theſe are the Perſons, 
and che only Perſons, of whom he ſpeaks in all 
that part of his Diſcourſe z let us ſee what he 
ſays of the Indulgence grantzd by Law to 
them. 

And firſt, he tells us, Page 18. That it can- 
* not be deny'd, but. that tho“ they do ſubmit to the 
© Goverament, their Obedience is forced, and con- 
* train'd; and ſo treacherous and uncertain, as 
© never to be truſted. That they are as much Occa- 
* fiona! Loyaliſts to the State, as they are Occaſional 
* Conformiſts to the Church; and will betray either 
© whenever it is in their Power, and they think it 
for their Advantage. That nothing but a ſottiſn 
* Infatuation can ſo far blind our Eyes and our Fudg- 
* ments, as to make us believe that the ſame Cauſes 
* ſhould not produce the ſame Effects; that the ſame 
* [ atitudinarian and Republican Notions ſhould not 
« bring forth the ſame rebellious and pernicious Con- 
ſequences. That we ſhall be convinced to our Sor- 
* row, if we don't apprehend that the old Leaven of 
* their Forefathers is ſtill working in the preſent Ge- 
« neration ; and that this traditional Poiſon till re- 
(+ mains in this Brood of Vipers to ſting us to death. 
© That they have advanced themſelv's from the reli- 
© pious Liberty which our gracious Sovereign bas in- 
© dulged them, to claim a Civil Right ; and to juſtle 
* the Church out of her Eſtabliſhment, by hoiſting 
their Toleration into its Place. 
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* us what alone will ſatisfy them. tler inſolently 
demand the Repea! of the Corporation and Teſt Als, 
* which under ber Majeſty, is the only Security the 
* Church bas to depend upon : And which (f we 
may believe him) they have fo far eluded hu their 
* abominable Hypocriſy, as to Lade undermin'd ber 
* Foundatiens, and indanger the Goverament, by fil- 
ling it with its profeſſed Enemies.” His Meaning 
is plainly this; that the Diſſenters, whom we 
are fo fooliſh as to indulge, are a parcel of falſe 
and treacherous Perfons ; Enzmi:s both to our 


Church and State; and ſuch as, if not time'y ſup- 


preſs'd, will convince us to our Sorrow of the Weax- 
nels and Folly of taking ſuch Vipers into our Boſom, 
as watch only for a fair opportunity to iting us to 

death, 

But what then muſt we do to ſecure ourſlves 
againſt theſe dangerous Enemies ? Why firit, the 
Doctor aſſures us, that they are never to be gain'd 
by any Favour that can be ſnew'd to them. © Ta. 
be muſt be very weak, or ſomething worſe, that 
* thinks, or pretends, that the Diſfcaters (for of 
* theſe he ſtill ſpeaks) are te be won over by any 
* other Grants and Indulgences than giving ud our 
* whole Conſtitution.” This ſhews the Folly of 
trying the ſoft way of Indulgence with them: And 
therefore he concludes, That * He who recedes the 
* leaſt Tittle from it (our Conftiiution) to ſatisfy, or 
* ingratiate with theſe clamorous, inſutiable, Charch- 
* devouring Malignants, knows not what Spirit they 
are of ; or he ought to ſhew wha is the true Mem- 
« ber of our Church.” 

This I think comes fully up to what is objected 
* againſt him; namely, that Dr. Sacheverell does 
in his Sermon ſuggeſt and maintain, that the To- 
* leration granted by Law is unreaſonable, and the al- 
* lowance of it umwarrantable:? For fo it needs muſt 
be, if the Diſſenters be ſuch Men as he tells us they 
are; and will be fatisfy*d with nothing lefs, than 
he aſſures us they will. And yet what next follows, 
is, if poſſible, ſtill more expreſs to the fame pur- 
poſe. It is objected againſt him, by the Com- 
mons, that he had affirm'd in his Sermons, That 
* Queen Elizabeth was deluded by Archbiſhop Grindal, 
© (whom he ſcurriloufly calls à falſe Son of the 
Church, ard à perfidious Prelate) to the Tolera- 
* tion of the Genevian Diſcipline.” The Fatt is 
not denied, but the Expreſſions are excus'd ; and 
the Truth of the Allegation is endeavour'd to be 
made out by Hittorical Memoirs : And it is hoped 
that your Lordſhips will not account ita High Crime 
and Miſdemeanor, to have ſpoken too hardly of 
a Preiate who has been ſo many Years in his 
Grave. 

I am, my Lords, very far from thinking, that 
the Commons ever intended to charge Dr. Sa- 
cheverell as guilty of High Crimes and Miſde- 
meanors, for ſpeaking ſcandalouſly of that gov 
Archbiſhop. Their Concern was not for his 
Perſon, what Reſpect ſoever they may have had 
(as all true Friends of the Reformation muſt 
needs have a very great one) for his Memory. 
But the Truth of the matter is this : The Preacher 
complains, Page 19 of his Sermon, that Queen 
Elizabeth was deluded by Archbiſhop Grindal, to 
the Teleration of the Genevian Diſcipline. He adds, 
« That the Archbiſhop was a perfidious Prelate, for 
* deluding her to tolerate that Diſcipline. That ſbe 
found it ſuch a headſtrong and encroaching Monſter, 
* that in eight Years ſhe jaw it would endanger the 
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Monarchy as well as the Hierarchy: Aud like a 
« Queen of true Reſolution, and pious Zeal for both, 
« ſhe pronounced that ſuch were the reſtleſs Spirits of 
«* that factious People, * that no Quiet was to be ex- 
© pefted from them, till they were Utterly Suppreſo'd. 
© That this therefore, like a prudent Princeſs, ſhe did 
« by wholeſome Severities ; and the Effect was, that by 
© this means the Crown for many Years ſate caſy and 
* flouriſhing on her Head: But that her Succeſſor, 
* King James, did not follow ber wiſe Politicks, 
And the Reſult was as deplorable on his fide, as it 
had been glorious on hers: For by this means, 
* His Son fell a Martyr to their Fury; his unhappy 
* Offfpring ſuffer'd ſuch diſaſtrous Calamities, as made 
* the Royal Family one continued Sacrifice to their Ma- 
© lice! And all this for want of thoſe wholeſome 
Severities which the wiſe Queen his Predeceſſor 
had uſed utterly to ſuppreſs that factious People. 

This, my Lords, is the Doctor's Narrative, 
and I have given it you in his own Words. 
The Application is plain and home. The Diſ- 
ſenters are now again tolerated, as they were 
heretofore under Queen Elizabeth, There is a 
perfidious Prelate (perhaps in his Opinion a great 
many) who, like Archbiſhop Grindal, help to 
delude another Queen, into the Toleration of 
them. Theſe Eight Years palt (for the very num- 
ber of Years is remarkable) her Majeſty has borne 
the reſtleſs Spirits of this factious People; and 
had no Quict for them, It is now high time for 
her to alter her Meaſures, as Queen Elizabeth 
wiſely did. It is the only way to make the Crown 
ſit eaſy and flouriſhing upon her Head, And 
if this be not plainly to ſpeak out what he would 
have done with the Act of Indulgence, I muſt 
deſpair of ever being able to know any Man's 
Meaning by his Expreſſions. Such Examples are 
not only the moſt likely to enforce, but the moſt 
proper and lively Methods to convey a Man's 
Senſe, even to the dulleſt Capacity; and make him 
clearly perceive if not what he ought, yet 1 am ſure 
what the Preacher would have him to do. 

The Truth is, ſo plain was his Meaning, that 
he himſelf began to fear that he had gone a lit- 
tle too far in what he had ſaid of this Matter. 
And, for that reaſon, he added that one poor 
Sentence which immediately follows, and of which 
he has made ſuch good uſe ſince: * That he would 
* not be miſunderſtood as if he intended to caſt the 
« leaſt invidious Reflection upon that Indulgence the 
Government had condeſcended to give them, (the Diſ- 
© -ſenters :*) But what then did he intend by all 
this bitter Invective againſt them; and that very 
inſtructive Piece of Hiſtory with which he con- 
cluded it? He has told us, that the Diſſenters are 
« falſe Brethren; deſtruftive both of our Civil and 
- © Eccleſiaſtical Rights: That they are Occaſional Loya- 
« liſts to the State, as well as Occaſional Conformiſts 
* to the Church; and will betray both «whenever they 
* have it in their Power, and it ſhall be their Intereſt 
* to doit: Thatit muſt be a ſottiſh Infatuation to be- 
« lieve that the ſame Latitudinarian and Republican 
« Notions, ſhould not bring forth the ſame rebellious 
and pernicious Conſequences : That oe ſhall be con- 
vinc'd to our Sorrow, if we do not apprehend that 
the Old Leaven of their Forefathers, is flill work- 
ing in the preſent Generation : That they have already 
made dangerous Encroachments upon the Govern- 
ment, and publiſhed treoſonable Reflections upon ber 
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« Majeſty : That they have advanced their Indulzence 
© in'o a Civil Right, and jujtled the Church out of 
« her Eftrbliſhment, by hoiſting their Toleration into ((5 
Place: That they have by their abominable Hypocriſ, 
* undermined the Foundation of the Church, and en. 
© danger'd the Government, by filling it with its pro- 
« fejs'd Enemies : That they are clamorons, inſatiuble, 
* Church-devouring Malignants; «hom no other 
* Grants or Indulgences can coin over, but the givins 
up our whole Conſtitution: That ever ſince their firit 
unhappy Plantation in this Kingdem, they bat in 
proved, and roſe upen their Demands in the Per. 
miſſion of the Government: That Queen Elizabeth, 
tho tolerated them for eight Years tegether, <9; 
forced at loſt to ſuppreſs them by cvholeſome Severi- 
* ties: That this made her Crown fit eaſy and flouriſh- 
* ing on her Head; whereas King James the firſt, by 
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* Royal Family: That nothing better could be expected 
from ſuch Miſcreants, begot in Rebellion, born in 
* Sedition, and nurſed up in Factiau.“ All this Dr. 
Sacheverell has ſaid in theſe very plain, and emphati- 
cal Words. If he did not intend by all this to ſhew 
the Neceſſity of ſuppreſſing theſe factious People, 
theſe Vipers, who are juſt ready to ſting us all to 
death, I would be glad to know what it was that 
he did intend by it? Could he ſay all this, and 
with ſuch a ſingular Strain of impetuous Elo- 
quence, and yet, not intend to caſt ſo much as the 
* leaſt invidious Reflection upon that Taduigence 
* which the Government has thought fit ts give 
* them?” | muſt freely own, my Lords, I could 
never have imagined this: Nay, I muſt be excu- 
ſed if I add, That notwithſtanding this poor E- 
vaſion, I cannot yet belicve it. But the Act of 
Indulgence ſtood in his way: That Act the __ 
had declared her Reſolution to maintain: Your 
Lordſhips and the Commons had often ſhewn 
your Steddineſs to the ſame effect. Even thoſe 
who preſs*d fo violently againſt occaſional Com- 
munion, yet thought it neceſſary to ſay, in the 
very Preamble of that Bill, that the Act of Indul- 
gence ought inviolably to be obſerved: And 
therefore Dr. Sacheverell thought it needful to 
add ſomewhat that he knew would not take 
off any thing from the Force of his Invective, 
yet might ſerve to excuſe the Severity of it, 
and be made uſe of to the purpoſe it now is, 
if he ſhould chance to be cali'd to account for 
it, This, my Lords, I conceive to be the true 
Meaning of that one ſingle Paſſage, fo. utterly 
repugnant to all the reſt of his Diſcourſe z; nor can 
I put any other Interpretation upon it, For had 
I the ſame Opinion of theſe Men, their Principles, 
and their Deſigns, that Dr. Sacheverell has, I 
ſhould be ſo far from thinking them fit to be in- 
dulged, that I ſhould account it my Duty, and 
the Duty of every true Friend to our Church 
and Government, to take the ſame Methods of 
wholcſome Severities with them that Queen Eliza- 
beth did: And I hope, by God's Grace, that ſhould 
I be queſtion'd for it, I ſhould not diſſemble my 
Opinion; but ſhould have the Courage honeſtly to 
own it, whatever I might chance to ſutfer for it. 

[ have, my Lords, inſiſted the longer upon this 
Part of the Doctor's Sermon, becauſe I would not 
willingly fall under the Cenſure of picking out 
disjointed Sentences, and putting them together 
from diſtant Places, that ſo I might the better 
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draw a Senſe out of them, contrary to his Means 
ing. I ſhall trouble your Lordſhips but with one 
part more of it, to the ſame Effect, Page 24, 25. 
where he comes to conſider, What ſhould be the 
Reſult of his long Diſcourſe ? I ſhall read it to 
your Lordſhips in his own Words, Page 25. * Let 
us therefore, ſays he, as we are unhappy Sharers 
* of St. Paul's Misfortune, to have our Church in 
« Perils among ſt falſe Brethren, follow his Example 
* and Condutt in a parallel Caſe, He tells us in his 
* Epiſtle to the Galatians, c. 2. That he was ob. 
« ftrufted, and peſter'd in preaching the Goſpel, by 
© Falfe Brethren unawares brought in, who came 
«* privily to ſpy out his Liberty which he had in 
« Chriſt Jeſus, that they might bring him into 
* Bondage. To whom he gave place by Subjec- 
© tion, no not for an Hour, that the Truth of the 
* Goſpel might continue with the Church. Doubt- 
* leſs this brave and bold Reſolution did the Apoſtle 
* take by the peculiar Command and Inſpiration of 
* the Holy Ghoſt: And yet if our Diſſenters had 
* lived in thoſe times, they would have branded bim 
* as an intemperate, hot, furious Zealot, that wanted 
* to be fweetned by the gentle Spirit of Charity and 
Moderation forſooth.” 

Here we have again the Perſons of whom the 
Preacher ſpeaks : They are our Diſſenters, not the 
Deiſts, Atheiſts, Socinians, Hypocrites, of our 
times. And accordingly what follows, plainly re- 
fers to them : For thus he goes on, * Schiſm and 
* Fattion are things of impudent and incroaching 
* Natures; take Permiſſions for Power; and ad- 
* vance à Toleration (for ſo the Door is ſtil] at 
© liberty to call what we muſt ſtyle Indulgence) im- 
* mediately inio an Eſtabliſhment.” Your Lordſhips 
will pleaſe to oblerve, by the way, that this was 
the very thing he had before ſaid of theſe ſame 
Perſons, Page 19. and thereby plainly ſhews, that 
he ſpeaks in both places of thoſe Diſſenters who 
have a Right to the Toleration or Indulgence, grant- 
ed by Law to Proteſtant Diſſenters. Let us now 
hear what he would have done with them, Why 
he would have them * treated like growing Mi/- 
* chiefs, or infetious Plagues ; kept at a diſtance, 
© leſt the deadly Contagion ſpread” And the Me- 
thed he propoſes in order thereunto, is this, Let 
* us therefore, ſays he, have no Fellowſhip with 
* theſe Works of Darkneſs; but rather reprove 
« them.” Theſe Works, Schiſm and Faction; for 
of theſe, and theſe only, he here ſpeaks. This is 
the People's Part, and the inferior Paſtors : © As for 
* the ſuperior Paſtors, let them do their Duty, in 
* thundring out their Eccleſraſtical Anathema”s againſt 
them.“ Againſt whom, my Lords? what Works 
of Darkneſs ? Still the ſame he before mentioned : 
Our Diſſenters, thoſe are the Perſons : Their Schiſm 
and Faction; thoſe are the Works of Darkneſs to 
which he refers. © And let any Power on Earth 
Aare reverſe a Sentence ratify'd in Heaven.“ 

This, my Lords, was the laſt part of the Com- 
mons Impeachment upon this ſecond Article: 
And *s ſo plainly expreſſed by the Preacher in 
this Paſſage, that I confeſs it amazes me to conſider 
with what Poſitiveneſs he has thought fit to deny 
that any ſuch thing was meant by him. The Per- 
ſons whom the ſuperior Paſtors are ſummoned to 
anathematize, are the ſame with thoſe, whom the 
other Paſtors and People are to have no Fellow- 
ſhip withal, but to reprove. Theſe, by the ne- 
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eeſſary Connection of his Diſcourſe, are our Diſ- 
ſenters whoſe Works of Darkneſs, he ſtates to 
be Schiſm and Faction: Thoſe Diſſenters to whom 
the Government hath granted a Toleration; as 
himſelf, in the ſame Paſſage, takes notice. Which 
being ſo; I ſhall leave x Doctor to deny and 


Proteſt, as he pleaſes; but when all is done, his 


+ See Dr. Atterbury's Rights of an Eng'iſh Convocation ; Title-Page. 


own Words will riſe up againſt him, and appear 
to every impartial Perſon fo plain, and poſitive, as 
to put it beyond the Power of any artificial Inter- 
pretation to perplex the Meaning of them. 

And this lets us into the true Application of thoſe 
Paſſages of Scripture, with which he concludes his 
whole Diſcourſe. In which, having ſhewn the 
Danger of our Church from theſe falſe Brethren, 
and exhorted his Auditory to a ſteddy Courage 
and Refolution in the Defence of it; he thus at 
once both inforces his Doctrine, and abuſes his 
Adverſaries. That tho' the Church (for to that 
he applies, what * Zechariah ſpake of the falſe 
Prophets that ſeduced the People) lies bleeding of 
the Wounds ſhe has received in the Houſe of ber 
Friends: A Paſſage firſt thrown at my Þ ſelf, for 
defending the Prince's Authority, when ſome of 
theſe very Men engaged as vehemently on the ſide 
of Liberty, againſt the Rights of the Crown, as 
they now pretend to ſtand up vigorouſly for it : 
1 The* the Ways of Zion may mourn for a Time 
(ſo the Doctor gloſſts upon the Text) and ber 
Gates be deſolate ; ber Prieſts fab, and ſhe in bit- 
terneſs, becauſe (it is the Preacher's Reaſon, the 
Text has no ſuch Word) her Adverſaries are chief; 
he means in the Adminiſtration under hcr Ma- 
jeſty; and ber Enemies at preſent preſper ; (fo he 
again improves the Text, in hopes, I ſuppoſe, 
that it will not be long before he ſha!l have 
preach'd them out of their Places: ) “ The a- 
mong all ber Lovers ſhe has few (the Prophet com- 
plained that Feruſalem had nonc) to comfort ber; 


and many (Jeremiab ſaid all) have dealt treache- - 


rouſly with her, and are become her Enemies; (he 
refers to thoſe of whom he had before ſpoken, 
Page 22.) T+Þ Tho" there are few to guide ber a- 
mong all the Sons which ſbe hath brought forth ; 
neither are there many to take her by the Hand of 
all the Sons that ſhe hath brought up; (Iſaiah in 
both places, ſays none: ) Tho" her Enemies cry, 
Down with ber, down with her, even to the Ground : 
That is, in other Words, tho* (the Preacher, 
and a few of his Friends, excepted) both the 
Fathers and Paſtors of the Church; and the Men 
who are at preſent in Power, and Authority, in 
the State, are become falſe Brethren, and run in 
with thoſe Enemies of the Church, our Diſſenters, 
againſt it; Zet there is a God that can, and will 
© raiſe her up, if we forſake her not.” 

It were an eaſy matter to make many proper 
Remarks upon theſe Paſſiges of Scripture, thus 
applied, or rather abuſed, by the Preacher : Bur 
that would be beſides my preſent Buſineſs ; and 
will fall in more properly under the laſt Article 
of this Impeachment. It is enough that I have, 
I hope, folly thewn your Lordſhips how Dr. Sa- 
cheverell has treated, if not the Indu'gence itſelf, 
yet I am ſure, thoſe who are entitled to the Be- 
nefit of it: And who, if they ſhall have the 
Misfortune, by this kind of Preaching, to be 
once generally thought ſuch wicked, falſe, and 
dangerous Enemies to our Church and State as 
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they are here repreſented, I cannot think that 
their Indulgence will hold long. If they have 
Numbers to ſecure them, it is well for them : But 
. otherwiſe I am fure as the Caſe is here ſtated, it 
muft be our Wiſdom, as well as Duty, to ſuppreſs 
them. 

How criminal ſuch an Invective as this will be 
accounted in the Eye of the Law, I dare not 

eſume to ſuggeſt : Much leſs ſhall I pretend to 
intimate what Cenſure it may deſerve. Some- 


The Biſhop 


My Loss, 

Am very ſenſible under what Diſadvantage in 

the Opinion of many, a Biſhop muſt ſpeak a- 
gainſt a Clergyman that ſtands accuſed of Crimes 
committed by him in the ſeeming Execution of his 
Office; eſpecially after having been ſo publickly 
required to be an Advocate as well as a Judge. 
And I am the more ſenſible of this Prejudice lying 
againſt me, for having been ſo lately called into 
that Order, and for being ſo unworthy of it. 

But I think myſelf obliged notwithſtanding, un- 
der all theſe Diſadvantages, to deliver not only my 
Judgment, but alſo the Reaſons that determine me 
to it: Which I ſhall do as I plainly as I can ; with 
that Deference to your Lordſhips, which I am ſure 
it muſt upon all Occaſions particularly become me 
to pay z and at the ſame time with that Freedom 
which I think the Importance of this Cauſe does at 
this time require. 

Dr. Sacheverell ſtands impeached hy the Com- 
mons of Great Britain, of High Crimes and Miſ- 
demeanors expreſſed in the ſeveral Articles of the 
Charge exhibited againſt him: And your Lord- 
ſhips have heard what they have ſaid in ſupport of 
that Charge, as well as what has been offer'd in 
the Doctor's Defence. 

Your Lordſhips have alſo debated among your- 
ſelves the Merits of the Cauſe as to the firſt of 
theſe Articles; and have come to a Reſolution, 
that the Commons have made good that part of 
their Charge : In which Reſolution as I did hear- 
tily concur, ſo J was ready to have humbly repre- 
ſented to your Lordſhips my Reaſons for ſo do- 
ing, had there been either room or occaſion for 
it. 

Your Lordſhips are now upon the Second Article ; 
wherein the Dottor is charged for ſuggeſting and 
maintaining, that the Toleration granted by Law is 
unreaſonable, and the Allowance of it unwarrantable 
with other Particulars that have immediate rela- 
tion to this general Charge, and which are indeed 
ſo many Proots of it. 

In this view therefore, my Lords, I beg leave 
to conſider them : And the Firft of theſe Inſtances 
in ſupport of this Charge, is, that he aſſerts, 
that 2 is a falſe Brother with relation to Cod, Re- 
ligion, or the Church, who defends Toleration and 
Liberty of Conſcience ; and this, my Lords, the 
Doctor does aſſert in ſo many Words. It is one of 
the many Marks he gives whereby we may diſcern 
who is a falſe Brother in thoſe reſpects; not a ſmall 
part of one general Mark, as was alledged very in- 
concluſively, I think, in his Defence. For if it 
was to be granted, (tho* it cannot be fairly pre- 
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what I think ſhould be done to put a Stop to ſuch 
Preaching, as if not timely corrected may kindle 
ſuch Heats and Animoſities among us, as may 
truly endanger both our Church and State. As 
for the Preacher himſelf, I am very willing to 
come into any Meaſures of Favour to him, that 
are conſiſtent with your Lordfhips Honour and 
Juſtice, and will anſwer the Ends of the Impeach- 
_ that has been brought before us againſt 
im. 


of Norwich's * Speech in the Houſe of Lords, at the opening of 
the Second Article of Impeachment againſt Dr. Sacheverell. 


tended) that the Doctor makes the defending of 
Toleration and Liberty of Conſcicnce, one Branch 
only of the Character of a falſe Brother; I do not 
ſee how it could make even a part of that Cha- 
racter, if there was no falſ: Brotherhood in it. 
And I ſhall not trouble myſelf or your Lordſhips 
with going about to ſettle the degrees of falle 
Brotherhood that are in this part of the Character, 
becauſe I think every degree of it is unreaſonable 
and not to be warranted. 

And therefore the Doctor cannot make it fo 
much as a part of the Character of a falſe Brother 
to defend Toleration and Liberty of Conſcience, 
as it is confeſs'd that he does, but he muſt at the 
ſame time ſuggeſt and maintain that the Toleration 
is unreaſonable, and the Allowance of it unwar- 
rantable. For it can never be any degree of falſe 
Brotherhood, to defend what is reaſonable and 
warrantable : Nor would even the Doctor, as in- 
conſiſtent a Man as ſeveral of the Noble Lords 
thar have ſpoken for him repreſent him to be, 
ever have made it ont; if he had not himſelf 
condemned that which he blames others tor de- 
fending. 

The Second Inſtance alledged is, that be calls 
Archbiſhop Grindal @ falſe Son of the Church, and a 
perfidious Prelate, for deluding Queen Elizabeth into 
the Tuleration of the Genevian Diſcipline. I ſhall not, 
my Lords, go about to add any thing to the full 
and juſt Vindication you have heard of that ex- 
cellent Prelate. But can any of your Lordſhips 
believe, that a Preſbyter of the Church of England, 
profeſſing more than crdinary Zeal for Epiſcopacy 
and the Conſtitution of this Church, ſhould beſtow 
ſuch Language on one who was the firſt Biſhop 
and the Ornament of it ſo long; only for diſpoſing 
that glorious Queen to a mild Treatment of the 
Puritans of that Time, which is the utmoſt that is 
pretended to be laid to his Charge, if he had 
thought Toleration a reaſonable thing, or what was 
fit to be eſtabliſhed by Law? 

This, my Lords, I confeſs can never enter into 
my Thoughts, as ready as I am to enlarge them 
for the admirting of any favourable Conſtruction 
that will not ſhut out common Senſe, 

The Third Inſtance is his making it the Duty of the 
Superior Paſtors to thunder out their Eccleſiaſtical 
Anathema's againſt Perſons entitled to the Benefits of 
the Toleration. And to ſhew that he has done this, 
I need only refer your Lordſhips to that part of 
his Sermon where the Superior Paſtors are call'd 
_ to do ſo; (viz.) the Fourth and laſt General 

cad, where he draws the Conſequence of all 

that 


that he had fpaken before, in the following Words: 
» + Now what ſhould be the Reſult of this long 
« Diſcourſe, but that if we bear any true Concern 
for the Intereft, Honour, and Safety of our 
© Church and Government, we ought ſtedfaſtly 
© to adhere to thaſe Fundamental Principles, u 
* which both are ſounded, and upon which their 
Security under God alone depends; and conſe- 
quently that it highly behoves us, cautiouſly to 
watch againft, ro mark, and avoid all thoſe that 
thus treacheroufly deſert them. And indeed it 
would be both for our Advantage, as well as 
their Credit, if ſuch Men would throw off the 
Maſk, entirely quit our Church of which they 
are no True Members, and not fraudulently eat 
her Bread, and lay wait for her Ruin, purloin 
her Revenues, and ungratefully lift up their 
Heels againſt her. For then we ſhould be one 
Fold under one Shepherd; all thoſe invidious 
Diſt inctions, that now diſtract and confound us, 
loſt ; and we ſhould be terrible like an Army of 
Banners to our Enemies ; who could never break 
in upon ſuch an uniform and well-compacted 
Body. This indeed would be a True Peace, and 
Solid Union, when we ſhould all with one Mind 
and one Mouth glorify God, and not with a con- 
fuſed diverſity of contradictious Opinions, and in- 
conſiſtent Jargon of Worſhip, which the God 
of Peace, Purity and Order, cannot but abhor. 
As it is a Maxim in Politicks, that all Govern- 
ments are beſt ſupported by the ſame Methods 
and Councils upon which they are founded; fo it 
will appear undeniably true in its Application to 
our Conſtitution, which can be maintain*d by no 
other Principles, but thoſe on which it is built, 
and like their Baſis, the Goſpel, if there's any 
Violation, or Breach made in any Branch of 
it, it ſhakes and endangers the whole Frame 
and Body. Theſe things, however little they 
may be repreſented by our Adverſaries, will be 
found of the moſt conſiderable Conſequence. Let 
us therefore, as we are unhappy Sharers of St. 
Paul's Misfortune, to have our Church in Perils 
among falſe Brethren, follow his Example and 
Conduct in a parallel] Caſe, He tells us in his 
Epiſtle to the Galatians, c. 2. That he was ob- 
ſtructed and peſter'd in his preaching the Goſpel, 
by falſe Brethrea unawares brought in, who came 
privily to ſpy out his Liberty, which he had in 
Chriſt Jeſus, that they might bring him into 
Bondage: To whom he gave place by Subjec- 
tion, no not for an Hour, that the Truth of the 
Goſpel might continue with the Church, Doubt- 
leſs this brave and bold Reſolution did the Apo- 
ſtle take by the peculiar Command and Inſpira- 
tion of the Holy Ghoſt ; and yet if our Diſſenters 
had lived in thoſe Times, they would have 
branded him, as an intemperate, hot, furious 
Zealot, that wanted to be ſweeten'd by the gen- 
tle Spirit of Charity and Moderation forſooth. 
Schiſm and Faction are things of impudent and 
incroaching Natures, they thrive upon Conceſ- 
* fions, take Permiſſion for Power, and advance 
© a Toleration immediately into an Eſtabliſhment, 
And are therefore to be treated like growing 
« Miſchiefs, or infectious Plagues, kept at a di- 
« ſtance, leſt their deadly Contagion ſpreads. Let 
us therefore have no Fellowſhip with thoſe Works 
of Darkneſs, but rather reprove them. Let our 
* ſuperior Paſtors do their Duty in thundering out 
their Eccleſiaſtical Anathema's, and let any Power 
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851 
* On Earth dare reverſe a Sentence ratify'd in 
a om. to 
an any thing, my Lords, be plainer than that 

the Bitten and they only, jad ſpoken of ? 
And what does the Doctor ſay in his own Defence, 
* ou it? His Words in his printed Speech are 

le : 
* Schiſmaticks, my Lords, are not the only Per- 
* ſons againſt whom Eccleſiaſtical Cenſures may 
be denounced : The Works of Darkneſs which 
I referred to as fit to be reproved, in that part of 
* my Sermon where I ſpeak of theſe Cenſures, are 
* of the ſame kind with thoſe mentioned by the 
* Apoſtle, whoſe Words I produced. All lewd 
and immoral Practices, Sc.“ 

It is very true, my Lords, Schiſmaticks are not 
the only Perſons againſt whom Eccle ſiaſtical Cen- 
ſures may be denounced, but I muſt ſtill ſay they 
are the only Perſons referred to, in the Paragraph 
I have read to your Lordſhips; and therefore I 
own I am a good deal concern'd, to find the Doctor 
making ſo vain, ſo unfincere a Defence, For it is 
not Works of Darkneſs in general he is cautioning 
againſt, but expreſly, by a Word of his own in- 
ſerting, not the Apoſtle's, thoſe Works of Darkneſs 
mentioned immediately before; Schiſm and Fac- 
tion, which with him go always together. 

Theſe are the Sins againſt which he calls upon 
his ſuperior Paſtors to thunder out their Eccleſiaſti- 
cal Anathema's; nor can the Charge be avoided 
by that Diſtinct ion which was offer'd in his behalf, 
between a Cenſure purely Spiritual, and an Eccle- 
ſiaſtical Cenſure. For admitting there is ground 
for that Diſtinction in a Scholaſtical Conſideration 
of the general Queſtion of Chriſtian Cenſures; yer 
there is no room to make uſe of it in this Caſe, 
becauſe he calls expreſly for Eccleſiaſtical Ana- 
thema's, which can be apply'd to none but ſuch as 
are part of the Order and Diſcipline of this Church. 

And it is certain, my Lords, that theſc Cenſures 
cannot, ſince the Act of Toleration, be inflicted 
upon Diſſenters, how much ſoever their Schiſm re- 
mains; becauſe it is expreſly provided by Act of 
Parliament, (an Act, my Lords, of the whole 
Chriſtian Society, to which the Superior Paſtors 
were perſonally concurring) that they ſhall not be 
treated as Schiſmaticks in the way of thoſe Eccle- 
ſiaſtical Cenſures, to which their Separation would 
otherwiſe have certainly ſubjected them. 

And tho? I cannot undertake upon Memory to 
be very particular, yet I dare venture to ſay, there 
have antiently been Relaxations of the Diſcipline 
of the Church, even when the Crime was thought 
to deſerve the Continuance of it, for Publick Ex- 

dience, and better preſerving the Peace of the 
Chriſtian World: And that in ſuch Caſes any Preſ- 
byter or Biſhop would himſelf have been cenſured, 
if he had not acquieſced in ſuch Relaxations. 

My Lords, a Preſbyter of the Church of Eng- 
land, is the more obliged to acquieſce in all ſuch 
Relaxations amongſt us as are legally made, be- 
cauſe he has — promiſed at his Ordination, 
that he will give his Faithful Diligence always ſo to 
minifter the Doctrine, and Sacraments, and the Dis 
cipline of Chris, as the Lord bath commanded, and 
85 thjs Church and Realm hath received the ſame, 

I have already obſerved to your Lordſhips, how 
the Diſcipline of the Church ſtands at preſent as to 
the Point in queſtion, And as the Relaxation of 
it 4n that particular, was agreeable to that Temper 
which the Biſhops who petitioned King James, gave 

the 
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the Diſſenters ground to expect: ſo 1 am verily 


rſuaded, that the Church is ſo far from haying 
268 hurt by this Indulgence, that it has receive 
Advantage as well as 6 
tion which gave way to it. I could give ſeveral 
Inſtances of this within my own Obſervation, while 


I was Arch-Deacon, under a Reverend Prelate 


that fits now before me, and ſince I have had the 
Honour to be on this Bench: In which compaſs 
of Time ſeveral Men of Sobriety and Learning, 
bred up to be Miniſters amongſt the Diſſenters, 
have left the Separation, and upon due Trial have 
been admitted to Orders in our Church; in which 
they have officiated with entire Conformity to our 
Rules, and to the Honour of our holy Religion. 

Theſe Inſtances have been fo frequent and re- 
markable, ſince the Difſenters have been exempted 
from the Pcnaltics of certain Laws, above what 
had been obſcrved before; that I think it very ill 
becomes any Clergyman to preach againſt that 
Exemption, as the Doctor (notwithſtanding his 
Re ſerve for Con ſciences truly ſcrupulous) has done; 
and to call upon his Superiors to act in Contra— 
diction to it. He ſhould have torbore doing this, 
at leaſt out of regard to her Majeſty, who had 
been graciouſly pleaſed to declare from the Throne, 
that ſhe would preſerve the Toleration inviolable : 
A Reſolution I ſhall ever think it my Duty, upon 
all proper Occaſions, to expreſs my Approbation 
of, as juſt and wiſe and charitable, and every way 
agreeable to the Spirit and Genius of the Chriſtian 
Religion. 

I ſhall not, my Lords, enter into the Enquiry 
of what Sentences are ratified in Heaven : But as 
one may venture to fay, that all that have been 
pronounced on Earth, are not ratify*d there; ſo, 
by all I have ſeen of the Doctor's Spirit in theſe 
Matters, I have great reaſon to fear, that if the 
Power of the Keys was in his Hands, it would 
often be very ſadly abuſed. 

However he has ſo good an Opinion of his own 
Spirit, as to put his Sup criors in mind of another 
Part of their Duty, immediately after that J have 
mentioned; and that is, to promote Men of Pro- 
b ty, Conſcience and Courage; without which, he 
thinks, they cannot be fit Members of the Church 
Militant : in which I can as little agree with him as 
in the former Demand. For if I may judge of the 
Probity, Conſcience, and Courage he thinks ſo de- 
ſerving, by what appears in his Sermon, compar'd 
with his Speech to your Lordſhips, I cannot think 
them Qualifications for a Miniſter of the Church 
of Chriſt in any reſpect; and I hope I ſhall be ſo 
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redit, from that Modera - 


happy as to find all the Reverend Prelates, wich 
whom I have the Honour to fit, agreeing with me 
in this. | | 

But tho* I hope ſuch a Conduct will never re- 
commend any Perſon to Favour, yet I do not de- 
fire that even that which I heartily blame ſhould 
be puniſhed ſo much as I think it deſerves, And 
tho? he, who | pre ſo warmly for wholeſome Se- 
verities toward thoſe who differ from him, has the 
leaſt Title to your Lordſhips Compaſſion ; yet I 
hope he will find it, as far as the juſt Concern you 
have for the Publick Tranquillity will allow you 
to ſhew it, ; 

This I ſay from that which, I bleſs God, is the 
natural Temper of my Mind, and not from the 
Care that has been taken by ſome to intimidate, 
as far as they could, thoſe who were to have the 
Cognizance of the Doctor's Cauſe, and were not 
thought to be favourable to it. , 

I ſhall! not take upon me to charge the Doctor 
or any of his particular Friends with this Practice, 
as great a Temptation as one 1s under to do fo from 
ſeveral Circumſtances. And it is not the leaſt, 
that occurs in his Prayers, which he has publiſh'd 
upon this Occaſion, to repreſent not ſo much to 
God as to the World, that he is under Perſecution, 
when he is proſecuted for offending againſt the 
Law, by thoſe, who in common Juſtice ought to 
be thought the faireſt Accuſers ; and before your 
Lordſhips, who are juſtly acknowledged to be the 
moſt impartial Judges. 

However lwi never believe, till I cannot a- 
void it, that any Members of the Church of Eng- 
land who have acknowledged the Government, 
much leſs any Clergyman who has ſo often pro- 
fels*d his Obedience to it in Church and State, 
ſhould have been any way acceſſary to thoſe 
Threatnings that have been given out, particularly 
againſt ſuch Biſhops as ſhould happen to condemn 
the Doctor's Proceedings. 

As far, my Lords, as I have ſeen of this Cauſe, 
I am likely to be one of thoſe Biſhops ; and tho? I 
do not pretend to any great ſhare of Courage, Iam 
very free to declare to your Lordſhips, that I am in 
no Compariſon ſo apprehenſive of what may befal 
myſelf tor condemning this Perſon, as I am of 
what will probably befal the Publick, if your 
Lordſhips ſhould not condemn him. 

But that is in your Lordſhips Judgment, to which 
I humbly ſubmit it : And only beg Pardon for ha- 
ving detain*d your Lordſhips fo long in giving my 
Reafons why I think the Commons have made g 
this Second Part of their Charge. 
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